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ROWLANDJ 
I have read the reasons in draft of Franklyn J, which led 

him to join in dismissing this appeal. Those reasons clearly 
and adequately express the reasons which led me to the same 
conclusion. It is unnecessary for me to say other than that 
I agree with those reasons. 

FRANKLYNJ 
The appellant ("the Company") appealed against the 

decision of the Full Bench of the Western Australian 
Industrial Commission given 2 September 1992 whereby it 
upheld an appeal by the respondent ("the Union") against 
the decision of a Commissioner at first instance that the 
Company's dismissal of an employee, one Russell, was 
unfair and ordered that he be reinstated. The appeal was 
heard on 2 December 1992 and dismissed with reasons to 
be subsequently delivered. 

It is helpful to firstly consider the decision at first 
instance. It was given by way of a determination under s 44 
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of the' Industrial Relations Act 1979 ("the Act") in respect 
of a claim by the Union that "Mr Mike Russell was unfairly 
dismissed from his employment with the respondent and 
seeks his reinstatement without loss of wages and entitle- 
ments". The dismissal was effected by service on the 
employee of a letter in the following terms:— 

"Mr M Russell 
24 Warman Avenue 
NEWMAN WA 6753 
Dear Mr Russell 

Following a full investigation of the circumstances 
surrounding the incident another Ore Truck Driver, Mr 
A McCormick, in the vicinity of the shift change area 
on the 24 day of October 1991 in which you behaved 
in a hostile, intimidating and unacceptable manner, 
BHP Iron Ore Ltd would be entitled to summarily 
terminate your contract of employment for misconduct. 

However, we have decided to terminate your 
contract of employment effective from 25 October 
1991 by payment of a week's pay in lieu of notice in 
accordance with Clause 5—Contract of Employment, 
Iron Ore Production and Processing (Mt. Newman 
Mining Co. Pty. Limted) (sic) Award No A29 of 1984. 

In view of the foregoing, your attendance at work is 
henceforth not required." 

In his reasons for decision the Commissioner pointed out 
that the Union had claimed that in reality the dismissal was 
a summary dismissal, as evidenced by the reference in the 
dismissal letter to a right to summarily dismiss, and that 
consequently there was an evidentiary onus on the company 
to prove the dismissal to have been justified and that he had 
held the onus to lie on the Company to establish that Russell 
"might have (behaved) in 'a hostile, intimidating and 
unacceptable manner' ".He pointed out that the Company 
had done so and the onus had shifted to the Union "to 
demonstrate that the dismissal was in all the circumstances 
unfair as per the test in the Undercliffe case (65 WAIG 
325)". He thereby identified the two issues to be deter- 
mined. (1) Whether the misconduct in question was 
established, and (2), if so, was it, in all the circumstances 
shown to be unfair. He made no express finding that the 
dismissal was in fact a summary dismissal. The Company's 
counsel complains that, the dismissal having been on notice, 
there was no evidentiary onus on the Company to establish 
the grounds of the dismissal but does not rely on that as an 
error at first instance in the appeal to us, the Commissioner 
having found the Company to have discharged its onus. 

The Commissioner summarised the events which gave 
rise to the dismissal and referred to the evidence of specific 
witnesses including that of the employee Russell. He 
pointed out that the employment was terminated because 
Russell had "behaved in a hostile, intimidating and 
unacceptable behaviour (sic)". The behaviour in question 
was directed towards another employee, McCormick. The 
Commissioner then set out his findings in the following 
passages. 

"The rules of natural justice, so far as unfair 
dismissals are concerned, were described by the 
Industrial Appeal Court in Mouritz vs Shire of 
Esperance (71 WAIG 891). In essence, Mr Steane had 
found Mr Russell guilty without hearing Mr Russell's 
side of the events. Mr Steane did not decide upon the 
penalty until after hearing Mr Russell which placed him 
(Russell) more in a position akin to mitigating than 
putting his version at first hearing. 

The evidence of Russell, McCormick and Mataka is, 
in essence, that a violent verbal exchange took place 
but that no physical action was contemplated by one 
against the other because, amongst other matters, both 
knew the penalty for fighting on the job was instant 
dismissal. However, from all the evidence given, the 
Commission finds on balance as follows: 

(a) Mr McCormick had gratuitously insulted Mr 
Russell at the start of shift. 

(b) As a result of (a) above, Mr Russell went 'looking' 
for Mr McCormick during the shift but was unable 
to find him. 

(c) Mr Russell was short on sleep and towards the end 
of his shift had a verbal fracas with several angry 
intending bus passengers which made him upset. 

(d) Mr Russell waited, against the advice of Ms 
Mataka, for Mr McCormick at end of shift to 'sort 
it out'. 

(e) Mr McCormick approached Mr Russell in an 
aggressive manner standing very close to Russell 
and demanded to know what was the problem. 

(f) The heated argument began and worsened and Mr 
Russell on his own evidence reached 'melt-down' 
meaning he was very angry. 

(g) At this point, other than for the intervention of Ms 
Mataka restraining Russell and telling 
McCormick to 'piss off and Mr McCormick 
stepping back to avoid Mr Russell's grab for him 
and then leaving the scene hurriedly, violence 
would have occurred between them with Mr 
Russell as the initiator thereof. 

Whilst the two protagonists testified that actual 
violence between them would not have occurred, the 
Commission from observation of them during their 
evidence does not accept this contention. In the 
Commission's opinion, there was a violent verbal 
confrontation and on Mr McCormick's evidence he 
(McCormick) was very angry ad if 'touched' by Russell 
he would have 'touched' back and, further, Ms 
Mataka's intervention to prevent violence on Mr 
Russell's part lends further support to the finding in (g) 
above. 

The respondent had reached (as earlier stated herein) 
the same conclusion and therefore dismissed Russell. 

The employer is bound by a duty of care to it's (sic) 
employees and to provide a safe working environment 
for them. Further, I accept the evidence of Mr Steane 
that Russell, for reasons known only to him, described 
his (Russell's) past pugilistic episodes and this was a 
factor in Steane's decision to dismiss. 

It is a further factor in the Commission's conclusion 
that violence was imminent on Russell's part. 

Finally, the evidence that Russell and McCormick 
had later settled their differences, which was known to 
Steane, does not lead to the conclusion that the incident 
should thereafter be lightly regarded. The contrary, for 
the reasons above, is the Commission's finding on all 
the evidence. 

The respondent's conclusion that Mr Russell be- 
haved in a hostile, intimidating and unacceptable 
manner has not been shown, on balance, to be either 
erroneous or unfair in all the circumstances and the 
claim that the dismissal was unfair is not made out." 

The wording of that final paragraph and the Commis- 
sioner's findings suggest that the question of unfairness was 
not in the end considered and determined by him or that, if 
considered, he failed to consider and to take into account all 
the matters relevant to the question of unfairness. His 
conclusion strongly indicates that he held the dismissal to 
be unfair because he found the Company's conclusion as to 
Russell's misbehaviour and its nature to be not erroneous 
or unfair, and not because of a determination of whether it 
was unfair having regard to all of the relevant circumstances. 
As was said by the learned authors of "The Law of 
Employment" Macken, McCorry and Sappideen (3rd ed) at 
275:— 

"In determining whether the dismissal is unfair the 
tribunal must have regard to all the relevant circum- 
stances relating to the particular employee. These 
include not only matters specifically related to the 
employee's work record but also whether the applicant 
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will be able to find alternative employment and the 
financial and social consequences of dismissal. The 
question whether a dismissal is harsh, unjust or 
unreasonable is determined having regard to the 
circumstances at the time of dismissal." 

In Metropolitan Meat Industry Board v. Australian Meat 
Industry Employees Union (NSW Branch) (1973) AR 231 
Watson J commented: 

"In some cases, the issue of unfairness has been 
resolved because of the way in which the employer has 
exercised his rights to dismiss or because of the 
absence of adequate justification for dismissal. But 
even if there are grounds for terminating the contract 
of employment, it is still open to the tribunal to 
examine the severity or otherwise of the step of 
dismissal. The Commission, Commissioners and com- 
mittees have so acted in the past and have intervened 
to order reinstatement where because of mitigating 
circumstances or past good conduct, termination has 
been shown to be too harsh a consequence". 

The learned authors of the Law of Employment (supra) 
point out that reinstatement has been ordered in cases where 
there has been selective dismissal as in the case where some 
only of the employees on strike or guilty of misconduct have 
been dismissed, or the employer has condoned such 
behaviour without sanction on other occasions, or dismissal 
is disproportionate to the misconduct involved. It is well 
settled law that the power to order reinstatement may be 
exercised where the dismissal is harsh, unjust or unreasona- 
ble and that the power applies in respect of lawful dismissal 
on notice as well as to summary dismissal for misconduct. 
The principles to be applied are summarised in the 
judgments of this Court differently constituted in the 
Undercliffe Nursing Home v. Federated Miscellaneous 
Workers' Union (1985) 65 WAIG 385 see at 386 (Brinsden 
J), at 387 (Kennedy J) and at 389 (Olney J). It is not a 
question of the respective party's legal rights but a question 
whether the legal right of the employer has been exercised 
so harshly or oppressively against the employee as to 
amount to an abuse of that right. (North West County 
Council v. Dunn (1971) 126 CLR 247 Walsh J at 263. The 
right of the Commission to intervene is found in s 23 and 
the definition of "Industrial Matter" under s 7. 

Before leaving the decision at first instance I refer to the 
following evidence of the witness Steane (who after 
consultation with others made the decision on behalf of the 
Company to dismiss Russell) as to the decision to dismiss 
and the policy on which it was based:— 

"...It is understood at Mt Newman that if you fight on 
the job you are terminated. Also I have to take into 
account, or we have to take into account, if we are 
certain or feel assured that this type of event will not 
occur again. Given the circumstances around the event 
I felt certain that Mr Russell meant to harm the other 
person. Following his story about his life as a fighter, 
if you want; following Mr Bruce's recount of another 
incident where he had another employee by the throat 
following a shift change meeting and I had heard about 
this incident in the MUA rooms, I could not feel certain 
that if I gave him a 3-day reprimand he would not 
behave in the same manner at a later date—3-day 
suspension not reprimand, sorry. 

And that was why the decision was made to 
terminate Mr Russell?—That's correct. I could not feel 
certain that this event would not occur again, or a 
similar one would not occur again." 

The reference in that passage to "his life as a fighter" 
refers to Steane's earlier evidence that when he spoke to 
Russell, Russell related five or six incidents during his past 
life in which he had been in fights. The evidence was that 
all related to events which ■ had occurred off the work site 
on other occasions and in respect of which it is impossible 
to say, as the matter were recounted by Steane, that Russell 
was necessarily the party at fault. The dates and occasions 
of the events were unspecified and at least one related to an 
incident in the United Kingdom. Reference in Steane's 

evidence to "Mr Bruce's recount of" referred, on Bruce's 
evidence, to an event in about 1986 or 1987 so far as he 
could recall. It was Bruce's evidence that he did not mention 
this episode to Steane until some time after Russell's 
dismissal. Steane's evidence was that Bruce told him thereof 
prior to the dismissal. The Commissioner at first instance 
made no finding on that issue and made no reference to that 
episode as being a factor in the decision to dismiss. The 
evidence was however permitted to be led, on Steane's 
evidence it was a factor which influenced the decision to 
dismiss and the Commissioner found that decision to be not 
unfair. Russell denied Bruce's description of the incident. 
It is clear from the Commissioner's conclusion that, despite 
being aware that the dismissal was not effected on notice and 
so pursuant to the contract of employment, he was 
nevertheless satisfied that the reason for the dismissal was 
because Russell had behaved on the occasion in question in 
a "hostile, intimidating and unacceptable manner" and 
because of what Steane had been told of that and other 
incidents. 

The matter came before the Full Bench on grounds of 
appeal which alleged a finding of "summary dismissal". As 
I have pointed out, the Commissioner in fact made no such 
finding. That his finding might be seen to be one akin to 
"summary dismissal" in the particular circumstance of the 
case is understandable, having regard to the initial submis- 
sion to the Commissioner that it was in reality a summary 
dismissal and his finding as to onus based thereon. The case 
was also fought on the basis that the dismissal resulted from 
the behaviour of Russell and indeed the Commissioner 
found the respondent's conclusion that Russell behaved in 
a hostile, intimidating and unacceptable manner not to have 
been shown to be erroneous or unfair and that in 
consequence (so his reasons suggest) the claim that the 
dismissal was unfair to be not made out. In all those 
circumstances it is understandable that the Union should 
assume that he in fact found "summary dismissal" despite 
the giving of notice. That matter however in my opinion was 
of no real significance to the issue before the Full Bench 
which was whether in the end the dismissal was unfair. 

Because of the way in which the grounds of appeal to us 
are expressed it is necessary to set out the grounds of appeal 
to the Full Bench. They were as follows:— 

"1. The Senior Commissioner erred in fact or in law 
or in fact and law in finding that the Respondent 
was entitled to summarily dismiss Mr Russell 
('the employee') when there was no or insufficient 
evidence that:— 

(a) The employee had struck or intended to strike 
Mr McCormick ('the other employee'). 

(b) The employee had intimidated or intended to 
intimidate the other employee. 

(c) The employee engaged in any other conduct 
that rendered the employee liable to sum- 
mary dismissal by the Respondent. 

2. The Senior Commissioner erred in law or in fact 
or in fact and in law in finding that the employee 
should not be reinstated when there was sufficient 
evidence that the Respondent's dismissal of the 
employee was unfair in that: 

(a) There was no, or insufficient evidence that 
the employee struck or intended to strike the 
other employee. 

(b) There was no, or insufficient evidence that 
the employee intended to intimidate or in any 
other way conduct himself in a manner 
towards the other employee or to other 
employees of the Respondent that would 
render the employee liable to be terminated 
by the Respondent. 

(c) There was no, or in sufficient (sic) evidence 
that the employee was pre-disposed to vio- 
lence or likely to commit acts of violence on 
the premises of the Respondent. 
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(d) There was evidence that was accepted or 
ought to have been accepted by the Senior 
Commissioner that: 

(i) The employee was employed by the 
Respondent for a period of 11 years; and 

(ii) The employee was efficient and compe- 
tent in the discharge of his employment 
duties with the Respondent; and 

(iii) The employee conducted himself in a 
manner consistent with the reasonable 
standards of behaviour in the workplace 
that may be required of the employee by 
the Respondent." 

The Full Bench found grounds 1 (c), 2(b), (c) and (d) made 
out and grounds 1(a) and (b) and 2(a) not made out. 

The grounds of appeal to this Court are as follows:— 
GROUNDS OF APPEAL 

1. The Full Bench erred in law in upholding the 
appeal and finding that the dismissal of the 
employee, Russell, was unfair when: 

(a) it found that grounds 1(a) and (b) and 2(a) of 
the grounds of appeal before it were not made 
out; 

(b) it accepted the finding of the Commission at 
first instance ('the Commission') that; 

(i) the conclusion by the appellant that 
Russell behaved in a hostile intimidat- 
ing and unacceptable manner had not 
been shown on balance to be erroneous 
or unfair; 

(ii) Russell would have assaulted and done 
physical harm to another employee, 
McCormick if he, Russell, had not been 
prevented from doing so by another 
employee; 

(iii) it was clear that everyone involved in 
the incident knew that fighting or 
intimidating behaviour was not permit- 
ted by the appellant at its mines and 
would lead to dismissal; 

(c) it found that the conduct of Russell was not 
appropriate in the work place; 

(d) Russell was, in fact, dismissed with payment 
in lieu of notice in accordance with the 
provisions of the Iron Ore Production and 
Processing (Mt Newman Mining Co Pty Ltd) 
Award No. A29 of 1984 ('the Award') and 
not summarily because of his hostile intimi- 
dating and unacceptable conduct on the mine 
site. 

2. The Full Bench erred in upholding ground 1(c) of 
the appeal when: 
(a) Russell had not been summarily dismissed 

but was, in fact, dismissed on payment in lieu 
of notice in accordance with the provisions 
of the Award because of his hostile intimidat- 
ing and unacceptable conduct on the mine 
site; 

(b) the Full Bench in effect accepted the findings 
of the Commission that: 

(i) the conclusion by the appellant that 
Russell behaved in a hostile intimidat- 
ing and unacceptable manner had not 
been shown on balance to be erroneous 
or unfair; 

(ii) Russell would have assaulted and done 
physical harm to another employee, 
McCormick if he, Russell, had not been 
prevented from doing so by another 
employee; 

(iii) it was clear that everyone involved in 
the incident knew that fighting or 
intimidating behaviour was not permit- 

ted by the appellant at its mines and 
would lead to dismissal; 

(c) the Full Bench itself found that the conduct 
of Russell was not appropriate in the work 
place. 

3. The Full Bench in upholding grounds 2(b), (c) and 
(d) of the grounds of appeal erred in law by: 
(a) failing to give effect to the matters referred 

in paragraphs 1(b), (c) and (d) above; 
(b) failing to distinguish between the issue of 

unfairness and the question of whether an 
order of reinstatement was in all the circum- 
stances appropriate; 

(c) failing to exercise any discretion on the 
question of whether, notwithstanding any 
finding of unfairness, an order for reinstate- 
ment was in all the circumstances appropri- 
ate; 

(d) alternatively, ordering reinstatement of Rus- 
sell without either remitting the matter to the 
Commission for further determination, or 
itself weighing all the evidence, relevant 
matters, findings of fact and assessments of 
credibility made at first instance to determine 
whether reinstatement ought to be ordered 
against the wishes of the appellant. 

4. The Full Bench erred in law by failing to 
determine the appeal on the evidence and materi- 
als raised in the proceedings before the Commis- 
sion and in accordance with section 49(4) of the 
Industrial Relations Act in that: 
(a) it held that the Commission took no or no 

sufficient account of McCormick's part in 
the matter when the Commission had in fact 
done so; 

(b) it held that the appellant had not taken any 
account of Russell's previous good work 
record when in fact, the evidence was that it 
had done so; 

(c) it held that the Commission erred in failing 
to take account of the fairness of suspending 
Russell for 3 days or by his consent for a 
longer period when: 

(i) there was evidence and the Full Bench 
recorded that the appellant, through 
Steane, had considered all the options 
open to the appellant prior to deciding 
to dismiss Russell on account of his 
conduct; 

(ii) the mere failure by the Commission to 
expressly refer to this evidence did not 
amount to error requiring the interven- 
tion of the Full Bench; 

(d) it held that the Commission took no account 
of Russell's denial of the 'throat-clutching 
episode' but failed to have regard for the 
following: 

(i) there was conflict on the evidence 
before the Commission as to the true 
nature of this episode; 

(ii) the Commission evaluated the relevant 
evidence and, in doing so, took into 
account the demeanour and credibility 
of the witnesses; 

(iii) the Commission rejected Russell's ver- 
sion and found that but for the interven- 
tion of another employee and 
McCormick stepping back to avoid 
Russell's grab for him (and then 
McCormick leaving the scene hur- 
riedly) violence would have occurred 
between them with Russell as the 
initiator thereof; 
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(iv) there was no basis for concluding that 
the Commission erred in making that 
assessment; 

(e) it found that the Commission had erred in 
failing to take account of the fact that no 
disciplinary action was taken against 
McCormick but itself failed to; 

(i) consider the evidence that no action was 
taken because McCormick did not phys- 
ically take part in the confrontation 
between him and Russell and left the 
scene; 

(ii) have regard for the matters referred to 
in sub-paragraph (d)(iii) above; 

(f) it failed without justification to recognize or 
give effect to the relevance of the findings by 
the Commission based on the evidence that; 

(i) Russell had described to the appellant 
his 'pas! pugilistic episodes'; 

(ii) that conduct was a factor the appellant 
had taken into account in its decision to 
dismiss Russell. 

5. The Full Bench erred in law by in effect 
substituting its own views on the question of the 
unfairness of the dismissal without identifying 
errors on the part of the Commission which 
justified the substitution by the Full Bench of its 
views on the evidence. 

6. The Full Bench in finding that the Commission 
had erred because there was no sufficient evidence 
that Russell had not conducted himself to accept- 
able standards at work prior to the events in 
question had regard for irrelevant considerations 
and thereby erred in law since: 
(a) the Commission had found and the Full 

Bench by rejecting grounds 1 (a) and (b) and 
2(a) of the grounds of appeal accepted that 
he conduct on the part of Russell giving rise 
to his dismissal justified summary dismissal; 

(b) in a case involving conduct of that kind and 
an employer's duty to its employees to 
provide a work place without endangering 
them, the absence of previous unlawful 
conduct by Russell was irrelevant. 

7. The Full Bench in setting out the 'errors' which 
it considered the Commission had fallen into (its 
reasons at page 18-19) itself erred in law in that: 

(a) it failed to have regard for the matters raised 
in paragraphs 1, 4, 5 and 6 above; and 

(b) failed to assess all relevant evidence from the 
point of view of the appellant as well. 

The real issue before the Full Bench was whether the 
dismissal was unfair and consequently whether reinstate- 
ment should be ordered, it being said that the Commissioner 
had either not considered and determined whether or not the 
dismissal was in all the circumstances unfair or, if he had, 
had not turned his mind to all of the relevant circumstances. 
So far as his reasons reveal the only matters taken into 
account relevant to the fairness of the dismissal, other than 
the circumstances of the misconduct as he itemised them, 
were the employer's duty of care to its employees to provide 
a safe working environment, that Steane's decision to 
dismiss was influenced by Russell's description to him of 
his "past pugilistic episodes", the Commission's conclu- 
sion that at the time of the incident "violence was imminent 
on Russell's part" and that Russell and McCormick had 
agreed to settle their differences. But it is not clear that in 
fact those matters were taken into account on the issue of 
fairness of dismissal. In their context they seem to be 
directed to the Commissioner's finding that die Company's 
finding of misbehaviour was neither erroneous or unfair. 
That that is so gains support from the Commissioner's 
failure to mention other matters clearly relevant to the 
unfairness of decision. They are identified in the reasons of 
the Full Bench. 

A determination as to the fairness of a dismissal is a 
discretionary determination. See Undercliffe (supra); Robe 
River Iron Associates v. Australian Workers' Union (1987) 
67 WAIG 320; Gromark Packaging v. The Federated 
Miscellaneous Workers' Union; unreported; IAC of WA; 
Library No 920560; 6 November 1992. It is settled that the 
correct approach of the Full Bench to appeals pursuant to 
s 49 is that adopted by the Full Bench of the Australian 
Conciliation and Arbitration Commission in Australian 
Workers' Union v. Poon Brothers WA Pty Ltd; (1983) 4 IR 
394 which followed the principles enunciated in House v. 
The King (1936) 55 CLR 499 at 504, frequently re-affirmed 
by the High Court of Australia. The application of those 
principles to the Full Bench was confirmed in Hamersley 
Iron Pty Ltd v. ADSTA 64 WAIG 852 and in AWU v. Robe 
River Iron Associates 66 WAIG 1570. They apply of course 
also to this Court in considering the exercise of a discretion 
by the Full Bench. They were stated in House as follows (at 
504-505);— 

"It is not enough that the judges composing the 
appellate court consider that, if they had been in the 
position of the primary judge, they would have taken 
a different course. It must appear that some error has 
been made in exercising the discretion. If the judge acts 
upon a wrong principle, if he allows extraneous or 
irrelevant matters to guide or affect him, if he mistakes 
the facts, if he does not take into account some material 
consideration, then his determination should be re- 
viewed and the appellate court may exercise its own 
discretion in substitution for his if it has the materials 
for doing so. It may not appear how the primary judge 
has reached the result embodied in his order, but, if 
upon the facts it is unreasonable or plainly unjust, the 
appellate court may infer that in some way there has 
been a failure properly to exercise the discretion which 
the law reposes in the court of first instance. In such 
a case,although the nature of the error may not be 
discoverable, the exercise of the discretion is reviewed 
on the ground that a substantial wrong has in fact 
occurred." 

The Full Bench had before it all the material before the 
Commissioner and his reasons for decision. Thus it was able 
to consider whether or not he had erred in any respect in the 
application of those principles. In particular it was able to 
determine whether he had failed to take into account 
material considerations. It found he had so failed and in my 
opinion rightly so. Consequently it was entitled and indeed 
obliged to review his determination and exercise its own 
discretion in substitution for his. This it did. It found that 
he was entitled to find as he did in relation to Russell's 
behaviour. It was then for it to determine whether the 
exercise of his discretion to determine whether the dismissal 
was unfair had been correctly exercised. In my view the 
Commissioner's reasons clearly paid no attention to matters 
which go to the unfairness of the dismissal, ie whether it was 
harsh, unjust or unreasonable having regard to all of the 
circumstances relevant at the time of the dismissal. The Full 
Bench was clearly of a like opinion. In the exercise of its 
discretion, in substitution for that of the Commissioner, it 
was entitled to take into account not only the matters raised 
in the grounds of appeal as seen by the appellant as relevant 
thereto but such other matters which considered appropriate 
to the issue. Its reasons reveal that it identified, and in my 
opinion correctly so, matters relevant to the issue of fairness 
which it should take into account as being: 

(1) Everyone knew that fighting was not permitted at 
Mt Newman ("the Policy"). 

(2) The behaviour in question was a result of the anger 
of both men. 

(3) On what occurred on McCormick's part was 
calculated to act as provocation to any reasonable 
person. 

(4) That on McCormick's evidence he was not 
physically in danger. 

(5) That there was no assault but a situation between 
two angry men, one of whom had provoked the 
other, neither of whom would back down and who 
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placed themselves in a situation where a physical 
confrontation was likely to occur. 

(6) That there was no evidence that McCormick 
intended to retreat until Ms Mataka intervened. 

(7) That the Commissioner took no notice of Rus- 
sell's denial of the throat-clutching episode (the 
1986-1987 incident referred to by Mr Bruce) nor 
of the fact that if a number of other episodes 
occurred they did so away from work. The latter 
of course refers to the description of Russell's past 
pugilistic episodes. 

(8) That neither the Company nor the Commissioner 
took account of Russell's good work record over 
11 years in the course of which nothing adverse 
was recorded against him. 

(9) That Russell's record in that regard was corrobo- 
rated by police constable Lowe whose opinion 
was that he was not a violent or aggressive person. 

(10) That no sufficient account was taken of 
McCormick's part in the incident in which he 
participated and to which he was a major 
contributor. 

(11) That the two men subsequently resolved their 
differences, this being a matter relevant to the 
likelihood of future harmony. 

Having made those findings the Full Bench listed as 
follows the reasons why it considered the Commissioner had 
erred in dismissing the application. 

"(1) it attached no or too little weight to the fact that 
the confrontation was provoked by Mr 
McCormick, and that at no time when he could 
have avoided it or retreated did he do so until it 
had 'blown up'. 

(2) Mr McCormick was as much a participant as Mr 
Russell, except for the question of the lunge or 
grab which he provoked. 

(3) There was no assault and Mr Russell left the scene 
himself. 

(4) No complaint had been made in the past about Mr 
Russell's behaviour at work over 11 years. 

(5) Mr Russell worked for 11 years for BHP and was 
regarded by Mr Cox at least, amongst others, as 
a good worker. 

(6) It thus failed to take into account all of the relevant 
circumstances relating to the employee and the 
employer as it was required to do. 

(7) It took account of denied incidents of violence at 
work not recorded and incidents outside work 
which were belied by Constable Lowe's view and 
by a violence-free record at work. 

(8) It failed to take account or sufficient account of 
the unfairness of selectively dismissing Mr Rus- 
sell and taking no disciplinary action at all against 
Mr McCormick. 

(9) It failed to take full account of the fairness of 
suspending Mr Russell for three days or by his 
consent for a longer period (see Gregory v. Philip 
Morris Ltd (op cit)). The latter might well have 
been an appropriate step to take. In other words, 
all alternatives were not canvassed. 

(10) There was no sufficient evidence that Mr Russell 
had not conducted himself to acceptable standards 
at work prior to these events." 

All those matters are findings of fact and in my opinion 
were clearly open to the Full Bench on the evidence and 
appropriate to the exercise of the discretion. 

I return now to the grounds of appeal to this Court. In my 
opinion none of these grounds address the matter fundamen- 
tal to this case, ie that the Commissioner failed to properly 
address and so to properly exercise his discretion to 
determine whether the penalty of dismissal, whether or not 
on notice, was unfair, thus requiring the Full Bench to 
address that question. I add that I find it difficult to identify 
any question of law arising out of the grounds of appeal, 
such a question being essential to a right of appeal to this 

Court. The grounds are confusing but essentially go no 
further than to contest findings of fact made by the Full 
Bench in the exercise of its discretion. The references to 
summary dismissal, as opposed to dismissal on notice, do 
not address the issue. The allegation that the Full Bench 
failed to determine the matter in accordance with s 49 of the 
Act purportedly raises a question of law but is unsupported 
in fact. The grounds do not allege the Full Bench to have 
erred in law in determining that the Commissioner erred in 
the exercise of his discretion. Nevertheless I shall deal with 
the grounds of appeal and appellant's counsel's submissions 
in respect thereof on the assumption that such a ground is 
implied. 
Ground 1 

In support of this ground the Company contended that by 
finding grounds 1(a) and (b) of the appeal to it not made out, 
the Full Bench effectively upheld the decision at first 
instance that there was conduct on Russell's part sufficient 
to justify a summary dismissal. It argues that if that be so 
then it is self evident that dismissal is the appropriate 
penalty. In my opinion that submission relies on an 
erroneous view of the ground and the way it was dealt with 
by the Full Bench. What was found not made out was that 
there was insufficient evidence to establish (a) that Russell 
had struck or intended to strike McCormick and (b) that he 
had intimidated or intended to intimidate McCormick. It was 
not found that the respondent was entitled to summarily 
dismiss Mr Russell. Such a finding in any event could only 
be made after a consideration of all relevant circumstances 
to determine whether such a dismissal was unfair. The 
allegation in the ground that the Commissioner erred in 
finding that the respondent was entitled to summarily 
dismiss Russell was in any event still supported by ground 
(c) which was found to have been made out. It is clear 
however from the reasons of the Full Bench that it 
appreciated that there had not been a summary dismissal 
and, in my opinion, when disposing of the grounds of appeal 
it disregarded the reference to the dismissal being "sum- 
mary". The result can be seen as a finding that on the facts 
of the incident as found by the Commissioner dismissal was 
not justified in the absence of other conduct of such a nature 
as to render Russell liable to summary dismissal and 
consequently a finding that the incident on its own did not 
warrant dismissal. The finding was relevant and appropriate 
as relating to the appellant's conduct at work generally 
which itself was relevant to whether the dismissal in all of 
the circumstances was harsh, unjust or unreasonable. It must 
also be appreciated that in any event Russell's misconduct 
was not found by the Commissioner to involve a striking or 
even a present intention on his part to strike and so, as a 
statement of fact, subparas (a) and (b) had no foundation and 
should properly have been disregarded. Relevantly, the 
Commissioner's findings which were accurately identified 
and set out by the Full Bench in its reasons were as follows. 

" Reasons for Decision at First Instance. 
The reasons for decision herein require some 

attention. The Commission at first instance made a 
number of findings:— 
(1) That Mr McCormick had gratuitously insulted Mr 

Russell at the start of shift. 
(2) That Mr Russell as a result went looking for Mr 

McCormick and could not find him. 
(3) That Mr Russell was short on sleep and towards 

the end of his shift had a verbal fracas with several 
intending bus passengers which upset him. 

(4) That Mr Russell waited, against the advice of Ms 
Mataka, for Mr McCormick at end of shift to 'sort 
it out'. 

(5) That Mr McCormick approached Mr Russell in an 
aggressive manner standing very close to him and 
demanding to know what was the problem. 

(6) That there was a heated argument which began 
and worsened and Mr Russell on his own evidence 
was very angry. 

(7) That Ms Mataka restrained Mr Russell and told 
Mr McCormick to 'piss off. 
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(8) That Mr McCormick stepped back to avoid Mr 
Russell's grab for him and then left the scene 
hurriedly, otherwise violence would have oc- 
curred between them. 

(9) That, notwithstanding their evidence to the con- 
trary, actual violence would have occurred be- 
tween them. 

(10) That there was a violent verbal confrontation 
between them, and, on Mr McCormick's evidence 
he was very angry and if 'touched' by Mr Russell 
would have 'touched' him back; Ms Mataka's 
intervention to prevent violence supported that. 

(11) That BHP, having reached the same conclusion, 
dismissed Mr Russell. 

(12) That BHP is bound by duty of care to its 
employees to provide a safe working environment. 

(13) That Mr Russell told Mr Steane of past pugilistic 
episodes and this was a factor in Mr Steane's 
decision to dismiss. 

(14) That violence on the part of Mr Russell was 
imminent. 

(15) That Mr Russell and Mr McCormick having 
settled their differences should not effect the 
result. 

(16) That BHP's conclusion that Mr Russell behaved 
in a hostile, intimidating and unacceptable manner 
had not been shown on balance to be erroneous or 
unfair." 

Other than the "grab" referred to in para (8) thereof, the 
references to violence relate to the situation which might, 
but did not develop, the trigger for which might well have 
been found in the words or conduct of Mr McCormick. For 
this reason alone it was not surprising that grounds (l)(a) 
and (b) of the appeal to the Full Bench were not made out. 

Ground 2 of the grounds of appeal to the Full Bench raised 
issues relevant to the unfairness of the dismissal arising out 
of the nature of the misbehaviour. Ground 2(a) thereof 
referred to in ground 1 (a) of the appeal to us again is no more 
than a finding that the facts there alleged, even if the 
evidence supported them, was not in itself a reason which 
would establish the unfairness of the dismissal. The 
rejection of that paragraph was not a finding that the 
dismissal was fair and does not lead to that inference. 

The findings referred to in paras (b) and (c) do not require 
a conclusion that dismissal was fair. The question of 
dismissal on notice referred to in para (d) is irrelevant to the 
issues. 
Ground 2 

It is not necessary that I comment further on the 
allegations relating to summary dismissal or dismissal on 
notice. The allegation in ground 1 (c) of the appeal to the Full 
Bench was a matter relevant to fairness. The Full Bench 
found the evidence as to that other conduct was insufficient 
to justify summary dismissal. That the Full Bench accepted 
the findings set out in sub-para (b) and made the finding in 
sub-para (c) does not demonstrate that the finding of 
unfairness was in error. They are matters which in the 
exercise of its discretion the Full Bench was to take into 
account. 
Ground 3 

This ground also requires reference to grounds of appeal 
to the Full Bench. Whether or not the Full Bench upheld 
paras 2(b), (c) and (d) of those grounds was a matter of 
decision for it in the exercise of its discretion as to what 
matters were relevant to fairness. It was appellant's 
counsel's specific submission that in upholding ground 2(b) 
of the appeal to it the Full Bench came into conflict with 
its finding that ground 1(b) of those grounds of appeal was 
not made out. The argument assumes the two grounds of 
appeal to state the same proposition. However ground 2(b) 
goes to the question whether such evidence as to intimida- 
tion or intended intimidation as was shown was sufficient 
to justify dismissal, the Full Bench finding that in all the 
circumstances the evidence was insufficient to that end, an 

inference open to it on the evidence. I have already discussed 
the meaning and effect of its finding as to ground 1(b) of 
those grounds of appeal. 

Paragraphs (b), (c) and (d) misconceive both the issue and 
the role that in the end the Full Bench had to play. It had 
to exercise its discretion as to whether in all of the 
circumstances of the case the dismissal was unfair. It 
recognised the established misbehaviour. It was not neces- 
sary that it remit the matter back to the Commissioner and 
indeed undesirable that it do so. None of the matters referred 
to in subpara (d) would require that it be remitted and it 
cannot be said that the Full Bench itself failed to take into 
account the matters there identified. 

To accept, as the ground suggests, that reinstatement 
cannot be ordered against the wishes of the appellant 
suggests that it is not within the discretion of the 
Commission to order reinstatement without the consent of 
the employer, which of course is contrary to established law. 
If in the exercise of its discretion, taking into account all 
relevant matters,—which quite clearly the Commissioner 
had failed to do, the Full Bench was of the opinion that the 
dismissal was unfair in the sense that it was harsh, unjust 
or unreasonable having regard to all the circumstances, then 
reinstatement was a necessary result. 
Ground 4 

This ground is without merit. It cannot be said that the 
Full Bench failed to determine the appeal on the materials 
in evidence before the Commission as required by s 49(4). 
The conclusions referred to in paras (a), (b) and (c) were all 
findings properly open to it on the evidence and the 
Commissioner's reasons. Its inquiry was as to whether he 
had properly or at all exercised his discretion and, if it 
concluded he had not, to exercise its discretion in 
substitution or in lieu. It was not limited to the findings made 
by the Commissioner as the ground appears to suggest. As 
to para (c) the words actually used in the finding were that 
the Commissioner "failed to take full account...". It was 
saying no more than that in determining the penalty of 
dismissal to be a fair penalty in all of the circumstances, the 
Commissioner did not give sufficient account to the 
alternative of suspension. This is made clear by its 
addendum "in other words all alternatives were not 
canvassed". That is an inference open from the evidence. 
I would add that there was some criticism of the Full Bench 
for its suggestion of a suspension of longer than three days 
with the worker's consent. In fairness of the Bench it made 
clear by its reference thereto that that suggestion was made 
on the authority of Gregory v. Philip Morris Ltd (1988) 80 
ALR 455, a decision of the Full Bench of the Federal Court 
of Australia in which it was found on its facts that 
reasonableness required that before taking the step of 
dismissal the employer should have explored with the 
applicant the available alternatives and at least invited him 
to indicate his attitude to an offer of suspension without pay. 

That the witness Steane gave evidence and was found by 
the Full Bench to have considered all options did not mean 
that it was bound by the Company's decision if it in the end 
considered that the Company and the Commissioner had not 
sufficiently considered the same, which quite clearly is the 
overall effect of its decision. 

The reference in para (d) of ground (4) to the denial of 
the "throat-clutching episode" is to the allegation made by 
Mr Bruce of an incident which occurred in 1986-1987 
approximately and is not a reference to the incident between 
Russell and McCormick as the ground assumes. Subpara- 
graph (iii) of this paragraph misstates the Commissioner's 
finding. He did not find Russell to be the "initiator" of any 
violence which might have occurred. Sub-paragraphs (e) and 
(f) fail to recognise that the Full Bench was engaged in the 
exercise of a discretion. The lack of disciplinary action 
against McCormick was a matter open to and appropriate 
for it to take into account. It cannot be fairly said that it 
failed to consider or have regard to the other matters there 
mentioned and to take them into account. It was for it to 
determine what weight such matters respectively should be 
given once it had concluded that the Commissioner had not 
or not properly exercised the discretion. 
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Ground 5 

This ground fails. The Full Bench was exercising the 
discretion which the Commissioner had failed to exercise at 
all or properly. It was not a matter of it having to identify 
specific errors. 

Ground 6 

This ground also fails. It misconceives the distinction 
between proof of misconduct and the discretionary issue as 
to whether dismissal for that conduct was unfair in all the 
circumstances. Russell's conduct prior to the events was a 
relevant consideration. The Full Bench did not overlook the 
matter of the employer's duty to its employees, specifically 
mentioning the same as one of the findings made at first 
instance. 

Ground 7 

Ground 7 is essentially disposed of by the earlier findings 
herein. 

For the above reasons I joined in the dismissal of this 
appeal. 

NICHOLSON J 

I agree with the reasons published by Franklyn J. For 
those reasons I joined in dismissing the appeal. 
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Order. 

HAVING heard Mr H J Dixon (of Counsel) for the 
Appellant, and Mr H Zilko (of Counsel) for the Respondent, 
THE COURT DOTH ORDER That the Appeal be dismissed 
and there be no order for costs. 

J. G. CARRIGG, 
Clerk of the Court 
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Reasons for Decision. 
THE PRESIDENT: These are the reasons for decision of 
Senior Commissioner Halliwell and myself. 

The appellant organisation appeals against a decision of 
the Commission at first instance, constituted by the Public 
Service Arbitrator. 

At first instance, there was an application (see pages 6-7 
of the appeal book (hereinafter referred to as "AB"))by The 
Civil Service Association of Western Australia Incorporated 
(hereinafter referred to as "the CSA") seeking the 
assistance of the Commission to resolve a dispute between 
the CSA and the Agriculture Protection Board (hereinafter 
referred to as "the APB") which negotiations between the 
parties had failed to resolve. 

Summarised, the application sought the assistance of the 
Commission to resolve a dispute between the CSA and the 
APB. The dispute was alleged to have arisen from then 
APB's decision to place a number of redeployees into 
permanent positions above their substantive level. The 
Board's decision is inconsistent with the principle that no 
employee should gain promotion through the redeployment 
process, so it was asserted. As a result, the decision had 
effectively denied the Association's country members 
access to sought after positions within the metropolitan area. 
The application was opposed. 

Having heard and determined the matter, the Commission 
made an order on 5 August 1992 that the application be 
dismissed (see page 13 (AB)). That constitutes the decision 
appealed against under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

The appellant now appeals against that decision and the 
grounds of such appeal, as amended, are set out hereunder 
(see pages 2-5 (AB)):— 

"1. The appeal is against the whole of the decision of 
the Public Service Arbitrator: Commissioner J A 
Negus ("the Commissioner"). 

2. The matters appealed against should be set aside 
or varied by substituting therefor: 

(a) A declaration that the 3 positions of District 
Agriculture Protection Officer in the Agricul- 
ture Protection Board which the Honourable 
Minister of Agriculture has purported to fill 
by the redeployment of construction mainte- 
nance workers be declared vacant, and filled 
in accordance with the Promotions Appeals 
Agreement; and 

(b) A direction that the 3 redeployees be offered 
suitable alternative employment within the 
Public Sector in any position which is 
equivalent to or less than their level of 
classification prior to redeployment. 

3. The grounds of appeal are: 
(1) The decision of the Commissioner was 

against the evidence and the weight of the 
evidence. 



Particulars 
(a) The Commissioner (reasons page 1) 

failed to give sufficient weight to the 
evidence that the 3 employees were 
employed in accordance with the provi- 
sions of AWU Construction, Mainte- 
nance and Service (WA Government) 
Award 1987 despite being given the 
temporary status of government offi- 
cers. 

(b) The Commissioner (reasons page 3) 
failed to give sufficient weight to the 
evidence of Wayne McKenzie Clark 
that the salary and conditions of the 3 
employees, as government officers, 
which when viewed as a whole were 
superior to those of their former em- 
ployment. 

(c) The Commissioner (reasons page 3) 
failed to give sufficient weight to the 
concession made by the Respondent that 
the transfer of the 3 redeployees into 
positions as government officers consti- 
tuted a promotion. 

(d) The Commissioner (reasons page 3) 
failed to give sufficient weight to the 
evidence submitted by the Appellant 
that the Respondent had failed to com- 
ply with merit and equity agreements 
between the Appellant and the Govern- 
ment (see Exhibits A, B and D). 

(e) The Commissioner (reasons page 3) 
placed too much emphasis on the evi- 
dence of Peter King with regards to a 
particular group of officers at the time 
broad banding was introduced which 
matter was limited to its own facts. 

(f) The Commissioner (reasons page 4) 
misconceived the application of the 
guidelines to the General Order and 
wrongly refrained from considering the 
extant administrative promotion appeal 
procedure. 

(g) The Commissioner (reasons page 4) 
failed to give sufficient weight to his 
appreciation that the 3 redeployees 
could be seen by their peers to have 
achieved a considerable advantage by 
force of fortuitous circumstances. 

(2) The decision of the Commissioner was 
wrong in law. 

Particulars 
(a) The Commissioner erred in his con- 

struction and interpretation of the Rede- 
ployment, Retraining and Redundancy 
General Order, made on 17 January 
1989 (69 WAIG 517 and 1383), which 
is limited in its effect to awards listed 
in Schedule B and that the 3 deployees 
were not employed under and subject to 
any award specified in that Schedule. 

(b) The Commissioner (reasons page 3) 
erred in finding that the government 
redeployment policy and the General 
Order override the ordinary promotion 
rights of officers. 

(c) The Commissioner failed to apply the 
definition of "promotion" as contained 
in section 80X( 1) of the Act to the 
redeployment of the 3 employees. 

(d) The Commissioner (reasons pages 3 and 
4) failed to properly apply die doctrine 
of estoppel which has as its fundamental 
purpose to afford protection against the 
detriment which would flow from a 

change of position if the assumption that 
led to it were deserted. 

(e) The Commissioner (reasons page 4) 
erred in accepting the Respondent's 
argument that the Appellant, at all 
material times, acquiesced and actively 
co-operated in applying both the rede- 
ployment policy and the administrative 
promotion appeal process. 

(f) The Commissioner failed to place suffi- 
cient emphasis on the central element of 
the doctrine of estoppel, namely propor- 
tionality between the remedy being 
sought by the Appellant and the detri- 
ment which is its purpose to avoid, 
given that it would be inequitable and 
unjust to insist upon a disproportionate 
making good of the relevant assumption 
and acquiescence. 

(g) The Commissioner has not acted ac- 
cording to equity, good conscience, and 
the substantial merits of the application 
in exercising powers in accordance with 
section 80G of the Act, in not finding 
that the 3 redeployees had been pro- 
moted." 

It was not argued before us that the Public Service 
Arbitrator did not have jurisdiction at first instance. It was 
assumed that he had, and that question does not arise for 
determination here, nor was it argued that the Full Bench 
was without jurisdiction to hear this appeal. 

Background. 
The background to this matter is a little complicated. 

There were three officers employed by the APB, in fact so 
employed for a number of years, pursuant to the Australian 
Workers' Union (AWU) Construction, Maintenance and 
Service (WA Government) Award of 1987. It was not in 
dispute before us that that award applied. These were three 
men, Messrs Ramsden, Stewart and Morton. 

They had been working upon the Board's Argentine Ant 
Eradication Programme which was so successful that it was 
reduced progressively and finally discontinued. The em- 
ployees were declared redundant and were informed that 
they were so by the Office of Redeployment in October 
1990, and they therefore became available for redeployment. 

It would seem that they were used by the APB 
subsequently on various activities, one such role being as 
supervisors of the Q-fly eradication programme with duties 
closely paralleling those of District Agricultural Protection 
Officers (hereinafter referred to as "DAPO's"). This was 
to maintain them in employment. 

Indeed, the APB management decided that the three 
officers should receive equivalent salary and conditions to 
those enjoyed by DAPO's, and they were given, it would 
appear, the temporary status of government officers with 
personal classifications of level 3.1. That would mean, as we 
understand it, that they were paid at salaries instead of their 
previous wages rates under the appropriate award. 

However, what did occur was that in 1991 a special 
voluntary severance scheme for government employees was 
announced by the government. We will turn to that question 
in more detail later. It became the occasion of a more 
permanent disposition of the three employees. 

There were four categories of officer who might be 
approved for voluntary severance under that scheme. The 
first two required the abolition of a position within the 
agency, and the other categories allowed for severance to 
occur if the position was to be filled by a redeployee or by 
a school leaver. It turned out that three DAPO's, in fact, 
located in the metropolitan region, were identified as 
persons who wished to take advantage of the voluntary 
severance scheme. That, of course, meant their retirement. 
It was intended to fill those vacancies by appointing the 
three redeployees to them, those employees having been 
adjudged suitable for such appointments. 
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On 7 October 1991 Messrs Ramsden, Stewart and Morton 
were "redeployed" to positions as DAPO's within the APB. 
These are covered by the Government Officers Salaries, 
Allowances and Conditions Award 1989, No PSA A 3 of 
1989 (GOSAC), and under the award they had access 
therefore to level 3 by way of criteria progression. 

Immediately prior to being so redeployed to these 
positions, they were employed at the APB as construction 
and maintenance workers under the AWU Award, as we 
have said. Under this award they could only progress beyond 
level 4.1 by promotion on merit, and each received total 
gross weekly income from all sources related to their 
employment at the APB of $507.80. A movement from the 
wages to the salaries area like this takes people to coverage 
by the General Conditions and Allowances Award, a public 
service award. 

It is a fact that the positions filled by these three 
gentlemen were not advertised. 

In the normal course of events, this matter may well have 
been considered under S.80X of the Act, as well as S.80Y. 
In those provisions, in particular S.80X, "promotion" is 
defined to mean "movement from one office to another 
office which has a wage or salary and conditions of 
employment which when viewed as a whole are, in the 
opinion of a Board, superior to those which the former office 
had, and does not include reclassification of an office". 

"Vacant office" means "an office in which a vacancy 
has occurred or a new office". 

An "office" is defined in the section to mean "an office 
under the Public Service Act 1978 or any other office or 
position in a public authority". There are then set out a 
number of exceptions, which would not be applicable here. 

However, the mechanism of dealing with matters through 
the Promotions Appeal Boards which are set up under 
Division 4, of which S.80X and S.80Y of the Act are a part, 
did not and do not at the material time apply. This is because 
the Minister is empowered by notice published in the 
Gazette to declare that Division 4 shall not apply to or in 
relation to vacancies in an office, or offices of a class, 
specified in the notice (see s.80X(5)). 

Furthermore, by s.80X(6), s.42 of the Interpretation Act 
1984 is prescribed to apply to and in relation to a notice 
published under s.80X(5) as if the notice were a regulation. 

Indeed, such a notice declaring that Division 4 of Part IIA 
did not apply was published on 12 July 1991 in the 
Government Gazette, and, as a result, the Division did not 
apply at the material time. 

What did occur was that an agreement was entered into 
between the Government of Western Australian and the 
CSA (see pages 99-111 (AB)) called a Memorandum of 
Agreement for Structural Efficiency in the Western Austra- 
lian Public Sector. That had the effect of setting out a 
different promotions appeal process from that which existed 
under the Act, although it was conceded before us and 
virtually conceded at first instance, that it was not sought 
to reduce the rights of appeal, but to make them cheaper and 
less formal. 

Clause 8.2 of that part of the agreement, set out at pages 
103 et seq (AB), and called a schedule, refers to appeal 
processes. That reads as follows (see page 105 (AB)):— 

"Appeals Processes 
(a) Promotion Appeals 

The parties agree that the current promo- 
tion appeal process is time consuming, 
expensive and overly formal. The parties 
commit themselves to the introduction within 
1 year of an alternate system which will 
streamline and improve the appeals process 
and negotiations will include an examination 
of: 

• an internal administrative Board of 
Review system without advocates. 

• a 'last resort' recourse to the Industrial 
Relations Commission. 

A revised proposal has been presented by the Office 
of Industrial Relations to the CSA for consideration. 
(b) Classification Appeals 

The classification appeals process was stream- 
lined following the second tier agreement; the new 
procedures being reflected in an (sic) procedural 
agreement between the Public Service Commis- 
sion and the CSA dated February 9, 1989. The 
average duration of the hearings were as a result 
significantly reduced. However, the parties have 
agreed to further review the system without 
abolishing the right of appeal. The same principles 
and objectives stated for the reform of promotion 
appeals will be applied to the proposed review of 
the classification appeals system. 

A revised proposal has been presented by the Office 
of Industrial Relations to the CSA for consideration." 

Pages 112-121 (AB) sets out what is referred to there as 
a "New Promotion Appeals System" (hereinafter referred 
to as "NPAS") (see exhibit B). It is to apply to all CSA 
covered positions within the public sector classified level 2 
to level 8. It establishes an Appeal Committee, the exclusion 
of advocates from all matters to be heard by the Committee, 
and the right for all applicants to obtain written information 
concerning the selection process. 

In addition, appeal rights under this system are extended 
to include level 7 and 8 positions. 

Appeal forms are said to be obtainable from this 
Commission and are to be forwarded to the Registrar of this 
Commission. We doubt that the parties have any right to 
confer a function on the Registrar who is an officer of this 
Commission. We must say that we do not understand what 
role this Commission has in the matter. As these appeals do 
not purport to exist under the Act, the Commission would 
have no role in hearing them, and its registry should not be 
a vehicle for an external procedure. To do so would probably 
be an act ultra vires. 

The grounds for appeal are set out at page 115 (AB), and 
page 117 (AB) provides that unanimous decisions shall be 
final. 

Further, at page 117 (AB), the following is provided:— 
"In cases where the decision is not unanimous and 

the appellant or the recommending authority feel 
aggrieved, they may ask that the Department of 
Productivity and Labour Relations, acting as agent for 
the employer, take a claim to the Public Service 
Arbitrator for determination under S44(12a). The Civil 
Service Association and the employer will not provide 
advocates at these proceedings before the Arbitrator." 

There are other provisions concerning the operation of 
Appeal Committees. 

It was also common ground between the parties that the 
Redeployment General Order of this Commission (see pages 
187-206 (AB)) applied by agreement to matters of redun- 
dancy to government employees. That appears at pages 
189-193 (AB). That provides, inter alia, that employees 
shall not be made redundant by the employer, other than in 
accordance with clause 4.—Redeployment and Retraining 
of this order. 

Clause 4 provides in clause 4(1) as follows (see page 189 
(AB)):— 

"Suitable Alternative Employment 
Subject to this clause, each employee whose position 

is declared redundant shall subject to subclause (7) of 
this clause, be transferred to suitable alternative 
employment either within his/her Department/Author- 
ity or with another Government employer. 

Suitable alternative employment shall be defined as 
that which provides the employee with a position 
which— 

(a) is a permanent position with a government 
employer; 

(b) has a wage or salary as close as possible to 
that of the employee's existing position; and 
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(c) does not require the employee to change 
his/her place of residence in order to take up 
the position; 

and has regard to— 
(a) the relevance of the duties and responsibili- 

ties, to the qualifications and experience of 
the employee and the competence of the 
employee; and 

(b) the ordinary hours of duty being in general 
no less than those worked by the employee 
in his/her original position;" 

The significance of that clause is that it requires that any 
employee whose position is declared redundant be trans- 
ferred to suitable alternative employment either within his 
or her Department or Authority or with another government 
employer. It is said to be subject to clause 7. Clause 7 refers 
to transitional provisions and they were said not to be 
applicable. 

Clause 4 goes on to define suitable alternative employ- 
ment. It is that which provides the employee with a position 
which:— 

(1) Is a permanent position with a government 
employer; 

(2) Has a wage or salary as close as possible to that 
of the employee's existing position. 

(3) Does not require the employee to change his/her 
place of residence in order to take up the position. 

Suitable alternative employment also is defined as having 
regard to the relevance of the duties and responsibilities, to 
the qualifications and experience of the employee and the 
competence of the employee, and the ordinary hours of duty 
being in general, no less than those worked by the employee 
in his/her original position. 

The policies of the government relating to the overall 
management of employment are set out at page 200 (AB) 
in the Government Gazette of 2 July 1986 under Public 
Service Notices. The Government says there, inter alia, that 
it will redeploy affected employees to suitable positions 
anywhere within the public sector and will not confine its 
efforts to a particular organisation (the "Whole of Govern- 
ment" Approach). 

It also says that the Government will seek to avoid the use 
of involuntary retrenchment as a response to redundancy. 

In 1991 a special voluntary severance scheme, as we have 
noted, was announced by the Government. It was as a result 
of that scheme that the positions to which these gentlemen 
were sought to be transferred became vacant (see pages 
419-427 (AB), 1990/91 Budget Implementation). Paragraph 
4.3 relates to Selective Voluntary Severance. 

At pages 242-243 (AB) the CSA admitted various facts 
relating to the dispute. These were as follows:— 

"1. On October?, 1991 Messrs Ramsden, Stewart and 
Morton were redeployed to positions as District 
Agricultural Protection Officers (DAPO's) within 
the Agriculture Protection Board (APB). 

2. District Agricultural Protection Officers are cov- 
ered by the Government Officers Salaries, Allow- 
ances and Conditions Award 1989, No PSA A3 of 
1989. Under this Award DAPO's have access to 
Level 3 by way of criteria progression. 

3. Immediately prior to being redeployed to these 
positions Messrs Ramsden, Stewart and Morton 
were: 

(i) Employed at the APB as Construction and 
Maintenance workers under the Australian 
Workers Union Construction, Maintenance 
and Services (WA Government) Award 
1987; 

(ii) Classified under this award as Construction 
Maintenance Workers, Level 4.1; and 

(iii) Under this Award could only progress be- 
yond Level 4.1 by promotion on merit; 

(iv) Each received total gross weekly income 
from all sources related to their employment 
at the APB of $507.80. 

4. At the time Messrs Ramsden, Stewart and Morton 
were redeployed to these positions Division 4 of 
Part HA of the Industrial Relations Act 1979 
Promotional Appeal Boards did not apply to 
vacant offices covered by the Government Offi- 
cers Salaries, Allowances and Conditions Award 
1989, No PSA A3 of 1989. The Minister for 
Productivity and Labour acting pursuant to sub- 
section (5) of Section SOX of the Industrial 
Relations Act 1979 had granted an exemption to 
this Division of the Act to allow an administrative 
promotional appeals system to be trialled. 

5. The Association agreed to trial the administrative 
appeals system after agreement was reached with 
the WA Government that, inter alia: 

(i) Employees right of appeal would not be 
prejudiced, and on the clear understanding 
that; 

(ii) Vacant positions would continue to be 
advertised in the normal way; to wit in 
accordance with Section 80(Y) of the Indus- 
trial Relations Act 1979 and Industrial 
Relations Commission Regulations. 

6. This agreement requires the Minister for Agricul- 
ture to advertise and fill by way of a competitive 
selection process all vacant positions not filled by 
the transfer of an employee without promotion. 

7. Agreement between the WA Government and the 
Civil Service Association provides that employees 
shall not gain a rise in their substantive level 
through the redeployment process. 

8. To the extent of the conditions specified therein 
Schedule 2 accurately compares the employment 
conditions for employees under the AWU Con- 
struction, Maintenance and Services (WA Gov- 
ernment) Award 1987 with those for employees 
covered by the Government Officers Salaries, 
Allowances and Conditions Award 1989, No PSA 
A3 of 1989." 

The Commission dealt with the matter at first instance 
and held that it was quite common for employees to be 
redeployed from wages awards to salaried positions, there 
being an estimated 300 such movements over the past two 
years, and over an eight year period, some 3000 redeploy- 
ments have been effected. 

The Commission held that therefore the CSA was 
estopped from denying that this was not a practice to which 
it agreed. 

Secondly, there never were any vacancies since the 
movements of the six employees, that is the three gentlemen, 
the subject of these matters, and the three persons who took 
voluntary severance, were so interlocked as to constitute one 
transaction. 

The Commission said, too, that the three gentlemen may 
be seen to have achieved a considerable advantage by force 
of fortuitous circumstance. 

Conclusions. 
The questions which arise in this matter are as follows:— 

(1) Were these three employees promoted? 
(2) Does one ascertain whether they were promoted 

or not by reference to the definition of "promo- 
tion" contained in s.BOX of the Act and the 
definition of "vacant office" set out therein (see 
exhibit B, pages 112-121 (AB), the NPAS) (and 
see the submissions of Ms Smith (of Counsel) at 
page 32 of the transcript on appeal)? 

(3) Did the positions to which these gentlemen were 
redeployed constitute vacancies? 

(4) Should the redeployment policy and the General 
Order be read as separate distinct portions of 
agreement from the Promotions Appeal Agree- 
ment? 
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(5) Did the three DAPO positions which became 
available, to which these three employees were 
redeployed, become available only as a result of 
the Government's special voluntary severance 
scheme which came into effect on 15 August 1991 
(see Mr Peter King's evidence at page 85 (AB))? 

(6) Is the CSA estopped from denying that this was 
a practice, in any event, with which it agreed? 

(7) Even though the General Order does not cover any 
of the CSA awards, was it adopted by the CSA as 
a policy, and was there a contractual agreement 
between the Government and the CSA of which 
it was part (see Mr David Alexander Robinson's 
admission in evidence at page 43 (AB) and see 
also pages 200-201 (AB))? 

(8) Should the severance and redundancy scheme 
agreements or policies be construed as separate 
from the Promotions Appeal Agreement? 

(9) Should the promotion appeal policy contained in 
exhibit B be construed as an agreement that 
applies only when a position becomes vacant in 
the normal scheme of employment and does not 
apply to redeployment? 

There is said to be an agreement that covered at least some 
of the conditions of employment of government employees 
and officers whose union coverage was that of the CSA. 
That agreement, it is clear, and was clear at first instance, 
contained, inter alia, exhibit B, the NPAS, the General 
Order on Redeployment by adoption and the Voluntary 
Severance Scheme. 

The following conclusions should be drawn. That portion 
of the agreement was to all intents and purposes part of the 
agreement which was specifically adopted by the "Struc- 
tural Efficiency Agreement". In the end, too, on the 
evidence, and, indeed, it was common ground, or was by 
implication conceded, that the NPAS did not purport to 
water down the rights which the parties enjoyed under 
Division 4 of Part IIA of the Act. 

We should note that even though there was some 
suggestion at first instance that promotions under the 
promotion scheme were not subject to the definitions 
contained in the Act, Ms Sheridan, who appeared for the 
respondent at first instance, accepted that a promotion may 
have occurred in a strict sense, but that what one had to do 
was to read the definition of' 'promotion'' in the Act against 
the Redeployment General Order and the Government 
policy on redeployment. That was, in effect, a concession. 

Thus, the definitions of promotion and vacant position 
contained in S.80X of the Act applied. 

Next, the submission was that this redeployment was, 
whether it might be said to be a promotion as defined or not, 
a matter to be separately dealt with under the redeployment 
portion of the General Order which was said to be part of 
the contract between the CSA and the Government. 

In our opinion, that cannot be said to be so because the 
redeployment provision clearly stands on its own and relates 
to redeployment only. It does not purport to intrude upon the 
definition of promotion or of vacancy, nor vice versa. What 
it does is provide a mechanism which safeguards the rights 
of a redeployee as much as possible. 

If one had to go outside the plain meaning of the words, 
the Government's own "Alternative Opportunities for 
Redeployees", Bulletin No 28 (see exhibit H) sets out the 
positions that are available for redeployees to apply for, and 
in applying for positions redeployees may only consider 
those positions equivalent to their own positions or below 
(see also Mr Robinson's evidence). 

The definitions of "promotion", "office" and "vacant 
office" apply as they appear in the Act. That is because it 
was accepted (see exhibit A, clause 8.2) that people's 
promotion rights were not to be prejudiced or diminished by 
the NPAS, and no narrowing of the concept of appeal 
occurred. 

In this case what occurred was this. Three persons were 
declared redundant. They were employed under the AWU 
Award, and at least, were employed as wages employees. 

They were next employed under a CSA Award in level 3 
positions, which are the positions of officers, and paid 
salaries. They were able to be then appointed to those 
positions because the three persons who filled them took 
voluntary severance pay and left the positions. They were 
quite clearly promotions, because they were appointed to 
"higher" positions within the definition in s.80X of the Act, 
and the plain English definition of promotion. They were 
moved from one office to another which had a wage or 
salary and conditions of employment which, when viewed 
as a whole, were superior to those which the former office 
had. There was uncontested evidence from Mr Wayne 
McKenzie Clark to that effect. On his evidence alone, the 
redeployees could be held to have gained a promotion as 
defined. 

In addition, they were appointed to offices which were 
vacant in that persons who occupied them had left them. 

It is fair to say, therefore, that if the rights relating to 
appeals have not been reduced by the agreement from what 
was contained in the Act (and they were not), then there 
should have been notice of the vacancy given, and, even if 
that were prevented, the positions should have been filled 
as on promotion. 

It is, of course, quite wrong to say that because they were 
interlocking situations that no vacancy occurred. Indeed, 
whether this was an interlocking situation makes no 
difference. A vacancy had to occur once the person who had 
been appointed to the office left it, otherwise there would 
be no vacancy to fill. If there was no vacancy to fill, then 
nobody could be appointed. Mr King conceded in evidence 
that there was a vacancy for a split second. 

What occurred was that those persons who took voluntary 
severance benefits left their offices, those offices became 
vacant, and they were filled by appointment, and by, in fact, 
appointment of the three gentlemen, the subject of these 
proceedings. They could not have been filled unless they 
were vacant. These three employees were promoted to 
vacant offices as defined in the Act and as accepted as a 
definition to be applied to the NPAS. 

As to the question of estoppel, there was evidence from 
Mr Peter King, the Manager of Recruitment Development 
and Mobility with the Public Service Commission. He is 
also the Director of the Office of Redeployment. He said that 
300 people have been moved from wages and salaries by use 
of the General Order. However, his evidence was that the 
CSA had raised its concern regarding possible breaches of 
the Act (see page 81 (AB)) as to any administrative policies 
in place for promotions appeals when officers have been 
redeployed across awards. He also referred to 10 positions 
moved above the base level, but doubted that they occurred 
with the full knowledge of the CSA. 

It is not, therefore, at all clear, on his evidence, that there 
was any unequivocal conduct which might be said to 
constitute estoppel in that the respondent, as a member of 
the Government, a party to the agreement, constituted in part 
by the documents to which we have referred above, might 
rely upon such conduct (see the definition of the doctrine of 
estoppel in Commonwealth v. Verwayen 170 CLR 394). 

In the circumstances, it should be concluded that:— 
(1) These were promotions to vacant offices as 

defined and those definitions in the Act by 
implication remained as part of the agreed 
process. 

(2) Even under the procedures agreed there should 
have been a right to permit promotions appeals. 
This should have been done. 

(3) These were not "redeployments" as such, and the 
redeployment provisions did not apply. 

(4) The provisions as to redeployment and promotion 
are separate provisions. A redeployment cannot 
constitute a promotion and vice versa. 

The questions posed above on pages 13-14 should be 
answered:— 

(1) Yes 
(2) Yes 
(3) Yes 
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(4) No 
(5) Yes 
(6) No 
(7) Yes 
(8) No 
(9) No 

For all those reasons, the appeal will be upheld and the 
decision at first instance varied by an order that the 
appointments to the positions be declared null and void and 
such other orders as we might be persuaded to make on 
further submission to reflect these reasons. A Minute of 
Proposed Order will issue. 

COMMISSIONER FIELDING: Division 4 of Part IIA of 
the Industrial Relations Act 1979 establishes a scheme for 
appeals in respect of recommendations for promotion to 
vacant offices in the State Public Service, or to offices or 
positions in most public authorities. A "promotion" for 
these purposes is defined by s.80X(l) of the Act to mean 
movement from one office or position to another office or 
position, which has a wage or salary and conditions of 
employment which, when viewed as a whole are, in the 
opinion of the Promotions Appeal Board, superior to those 
which the former office or position had, but does not include 
reclassification of an office or position. The Act, by S.80ZA, 
enables an unsuccessful applicant for promotion to an office 
or position to appeal to the Promotions Appeal Board 
against the recommendation if he considers that he has a 
better claim to promotion than the employee who has been 
recommended for promotion. However, by s.80X(5), the 
Minister responsible for administering the Act may, by 
notice published in the Gazette, declare that the statutory 
scheme shall not apply to, or in relation to vacancies in an 
office or offices of a class specified in the notice. 

By a notice first published in the Gazette on 12 July 1991, 
the Minister issued such a declaration in respect of, amongst 
others, any vacant office covered by the Public Service 
Salaries Agreement 1985. That declaration was made 
against the background of a Memorandum of Agreement 
entered into in 1989 between the Government and the Civil 
Service Association, who are parties to the Public Service 
Salaries Agreement 1985, in order "(t)o improve the 
efficiency and effectiveness of the Western Australian 
Public Sector". A feature of the Agreement was a 
commitment to establish an alternative and less formal 
process of dealing with promotion appeals. As a conse- 
quence, in or about mid-1990 the parties reached an 
agreement establishing a more streamlined process of 
dealing with promotion appeals through an internal adminis- 
trative board of review with "last resort" recourse to the 
Western Australian Industrial Relations Commission ("the 
new promotion appeals system"). 

Moreover, for some time, as part of its policy to reduce 
staffing levels, while at the same time maintaining security 
of employment in the public sector, the Government had 
established a policy governing redundancies in the public 
sector. The emphasis on the policy was redeployment in 
preference to voluntary severance and involuntary retrench- 
ment. That policy, so far as it applied to many blue collar 
or wages employees, was embodied in a General Order 
made by the Western Australian Industrial Relations 
Commission pursuant to s.50(10) of the Act on 3 February 
1989 and known as the Western Australian Government 
Employees Redeployment, Retraining and Redundancy 
General Order (see: (1989) 69 WAIG 517 and 1383). 
Relevantly, that Order did not apply to employees covered 
by the Australian Workers' Union Construction Mainte- 
nance and Service (WA Government) Award 1987 (Cth), 
nor did it cover officers in vocations for which the Civil 
Service Association had constitutional coverage. Nonethe- 
less, it is accepted by the Association that it was in 
agreement with that policy and, in essence, regarded itself 
as being bound by it. Under the policy, employees who 
became redundant were placed on a list of redeployees, 
administered by the Office of Redeployment and Retraining, 
so that they could have a priority claim to vacancies as they 
occurred in the various public authorities. The policy carries 
with it a guarantee of income maintenance in return for 

which employees on the redeployment list were required to 
take up suitable alternative employment in any public 
authority. 

On or about 15 August 1991, as part of its strategy to 
further reduce employment levels across the public sector, 
the Government introduced a special voluntary severance 
scheme. Under that scheme, the office or position occupied 
by the person taking voluntary severance was to be 
abolished, or another office or position abolished by means 
of an "internal lateral transfer", unless the position vacated 
was filled with a redeployee. That scheme was introduced 
as a policy directive by Government to the various 
Government agencies (see: Circular to Ministers No. 80/90 
and No. 45/91). 

In 1987 the jobs of three persons, amongst others, who 
were employed by the Agricultural Protection Board as part 
of a programme to control Argentine ants, became redundant 
because the programme, for environmental reasons, was 
brought to an end, despite the continuing war being waged 
by the ants against the human race. Those three persons were 
employed under the Australian Workers' Union Construc- 
tion Maintenance and Service (WA Government) Award 
1987. Subsequently, it seems they were utilised to work as 
supervisors of the Q-fly eradication programme in the 
metropolitan area. As such, they worked alongside and 
performed much the same work as agricultural protection 
officers, who are Government officers employed in the 
Department of Agriculture under the Public Service Salaries 
Agreement 1985. Accordingly, the Department gave these 
three persons "a personal classification" of Level 3.1, 
which I take to be the same classification as that for 
agricultural protection officers. However, that job appar- 
ently came to an end and in October 1990 the Department 
of Agriculture accordingly notified the Office of Redeploy- 
ment that these three persons, with others, had become 
redundant and their names were placed on the redeployment 
list. In September 1991 the Department took the opportunity 
to allow three persons occupying the positions of agricul- 
tural protection officers in the metropolitan area to take 
voluntary severance under the special voluntary severance 
scheme and appoint the three redeployees to those positions. 
That action apparently upset some agricultural protection 
officers in the country who normally expect to be transferred 
to the city as and when a vacancy in metropolitan positions 
arises. 

The Appellant challenged the Respondent's action before 
the Commission, constituted by a Public Service Arbitrator, 
on the ground that the Respondent's decision was'' inconsis- 
tent with the principle that no employee should gain 
promotion through the redeployment process", at least 
without being subject to the new promotion appeals system. 
The Appellant's argument was that the redeployees were 
promoted from wages staff to Level 3 salaried positions and 
thus the promotion appeal process should be followed. The 
Respondent did not seriously challenge the proposition that 
the three redeployees had been promoted, but argued that the 
redundancy and redeployment policy stood alone and was 
unaffected by the new promotion appeals system. Its 
argument was that the new promotion appeals system, and 
as I understand it, the statutory scheme, "operates insofar 
as the redeployment policy allows it to operate". The 
Respondent contended, that this interpretation was consis- 
tent with the custom and practice which has existed since 
1989. Such an interpretation was said to be necessary "in 
order to allow the Government's commitment to redeploy- 
ment as a first option as opposed to involuntary redundancy 
to be effectively administered". 

The Respondent asserts that approximately 2,000 people 
have been redeployed under this policy, including people 
from wages to salary staff, without complaint from the 
Appellant and therefore the Appellant ought not now be 
heard to complain. The Respondent argued before the 
Arbitrator, as it did before the Full Bench, that the Appellant 
was estopped from denying that the redundancy and 
redeployment policy was to be taken as an exception to the 
new promotion appeals system. In addition, the Respondent 
now argues that the departure of those who took the special 
voluntary severance scheme did not create a vacancy so as 
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to activate the new promotion appeals system. The 
redeployees merely substituted those who took voluntary 
severance. The Respondent contends that the new promotion 
appeals system applies only to normal vacancies and not to 
those resulting from redundancies. In this respect, the 
Appellant referred to and relied on the position of Hamersley 
Iron Pty Limited v. The Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia (1983) 
63 WAIG 607, 609 to highlight the distinction between a 
dismissal in the ordinary course of events and a dismissal 
through redundancy. 

The Arbitrator did not find it necessary to determine the 
status of the new promotion appeals system viz-a-viz the 
Government policy with respect to redundancy and rede- 
ployment. Although, having some sympathy "for the plight 
of the APO's in country posts who seek to move to a more 
attractive location" the Arbitrator concluded that the 
Appellant, by its past conduct, had not objected to the 
promotion of redeployees by Government agencies and was 
estopped from complaining on this occasion. Furthermore, 
the Arbitrator took the view that the voluntary severance and 
the subsequent appointment of the redeployees to the 
positions in question were interdependent. The Department 
agreed to the voluntary severance for the specific purpose 
of enabling the three redeployees in question to replace 
them. Had it not so agreed, there would not have been any 
vacancies to satisfy the aspirations of their country 
counterparts. 

By this appeal, the Appellant now challenges the 
Arbitrator's determination, principally on the ground that 
the Arbitrator misapplied the doctrine of estoppel and 
misconceived the import of the Western Australian Govern- 
ment Employees Redeployment, Retraining and Redun- 
dancy General Order. 

In my view, it is undeniably the case that the Commission 
misapplied the doctrine of estoppel as the Appellant alleged. 
It is highly questionable whether, having regard to the 
provisions of s.26(l) of the Industrial Relations Act 
stipulating that the Commission shall act without regard to 
technicalities or legal forms and shall not be bound by the 
rules of evidence, the doctrine of estoppel is applicable in 
a case such as this (see: Commonwealth v. Sciacca (1988) 
23 IR 318; but cf Re Hunter Cleaning Service (1979) AR 
531). In any event, the suggestion that estoppel arises out 
of the fact that a number of public servants were, in effect, 
promoted in or about 1985 as the result of broadbanding 
without invoking the statutory promotion appeals scheme is 
wholly without foundation. On that occasion, the existing 
classification structure was abolished and replaced with a 
broadbanded structure. It was a matter of assigning a new 
classification under a different formulae as best as could be 
done for all of the offices in the Public Service. That exercise 
bears little, if any, resemblance to the situation now before 
the Commission. Similarly, although it might be the case 
that in the past redeployees have been effectively promoted 
to positions without complaint from the Association, it does 
not follow that the Association thereby acknowledged that 
the new promotion appeals system had no role in those cases 
(cf Kidd v. Savage River Mines Ltd (1984) 9 IR 362, 369). 
It is necessary that the Association had full knowledge of 
those cases and the evidence falls a good way short of 
establishing that fact. Indeed, such evidence as there is 
suggests that from time to time the Association expressed 
its concerns about what was happening. In the circumstances 
it was necessary that the Arbitrator consider the import of 
the new promotion appeals system which, in my opinion, 
admits of only one conclusion, that is, that the system does 
not exclude promotions for redeployees. 

Although Division 4 of Part IIA of the Act excludes 
certain positions and offices from the operation of that 
Division, it does not exclude offices or positions taken up 
by redeployees. There is otherwise no warrant to hold that 
the Government's retrenchment and redeployment policies 
override the provisions of that Division of the Act. 
Furthermore, there is no authority in the Act for a General 
Order to override the Act in this respect, and in any event 
it is accepted by the Respondent that the General Order does 
not apply to the office of agricultural protection officer or. 

indeed, to the positions formerly occupied by the three 
redeployees in question. Moreover, there is nothing in the 
Agreement which established the new promotion appeals 
system to suggest that it should be regarded any differently 
from the statutory scheme in this respect. All that the new 
promotion appeals system was designed to do was to 
simplify the appeal process and not take away any rights of 
appeal. Indeed, the document setting out the details of the 
new promotion appeals system, clearly stipulates that "there 
is no intention to abolish or diminish the right of appeal but 
rather it is intended to provide a system that is not as time 
consuming, expensive and formal as the system it is to 
replace". In these circumstances, it is very difficult to see 
how it can be said that the new promotion appeals system 
does not extend to and include the right to appeal against 
the recommendation to promote redeployees. It is to be 
noted too that in the document entitled Human Resource 
Management Principles Regulating Organisation Restruc- 
turing, issued by the Public Service Commission of Western 
Australia in 1991, there is a clear statement under the 
Protection of Merit Principle that there is to be "No 
Promotion from a Restricted Field".,The Principle states 
that "(e)mployees shall not gain any rise in their substantive 
level as a result of competition from a restricted field or 
reassignment within an organisation". Clearly that is not 
consistent with' the proposition that the redundancy and 
redeployment policies have priority over the new promotion 
appeals system. In fact, as a note to that Principle, it is 
recorded that "certain Departments and organisations were 
granted quarantining from normal advertising and vacancy 
requirements during restructuring and downsizing activity", 
but this would no longer take place because "quarantining 
is an unacceptable violation of the merit principle and 
unnecessarily restricts the opportunities for promotion and 
mobility for public employees". 

The redeployment and redundancy policies, at least so far 
as the relevant offices and the redeployees are concerned, 
are little more than a ministerial directive to Heads of 
Department and do not have any legislative force. The 
policies, for example, do not appear to have been published 
as an administrative instruction for the purposes of section 
19 of the Public Service Act 1978. Furthermore, the 
directives do not say that the policies are to override the new 
promotion appeals system. TTtey merely provide, inter alia, 
that before persons were allowed to take voluntary sever- 
ance there had to be a guarantee that a job would disappear 
or otherwise be filled with a redeployee. That is not to say 
that redeployees can be promoted into a vacant office or 
position in disregard of the scheme of the promotion appeals 
system. On the occasion complained of, the Department of 
Agriculture mistook is obligation to fill positions vacated by 
persons taking voluntary severance with redeployees as a 
licence to fill the position with any redeployee, even if that 
appointment meant promotion for the redeployee. 

It is undoubtedly the case that if the three persons who 
took voluntary severance had not done so, no vacancy would 
have arisen in their offices and thus the country agricultural 
protection officers would have nothing to complain about at 
this time. However, the fact is that they did vacate those 
offices and in those circumstances the new promotion 
appeals system is activated. The Respondent, in my view, 
rightly conceded that the three redeployees in question had, 
in effect, been promoted as defined for the purposes of the 
new promotion appeals system. Clearly on the evidence 
adduced in the proceedings before the Arbitrator the wages 
and conditions of employment for the positions they 
occupied prior to redeployment were inferior to those of 
agricultural protection offices to which they were appointed. 

It is difficult to see how a vacancy was not created on the 
occasion when the three agricultural protection officers took 
their voluntary severance. A "vacant office" is defined by 
s.80X(l) of the Industrial Relations Act 1979 to mean "an 
office in which a vacancy has occurred or a new office". I 
would have thought it was trite to say that when persons left 
the employment of the Department, albeit as a result of 
voluntary severance, the offices previously occupied by 
them thereby became vacant. The former employees must 
necessarily vacate their respective offices in order that 
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someone else can be appointed to or fill the office. In that 
sense there is a vacancy, even if the office is almost 
immediately thereafter filled by one of the redeployees. The 
Respondent's reference to redundancy being separate and 
distinct from an ordinary termination of employment seems 
to me to be irrelevant. The promotion appeals system 
becomes relevant where, as is mentioned in s.80Y(l), "a 
vacancy occurs in an office" irrespective of how the 
vacancy is created. It is not the manner of dismissal or 
termination, but the manner by which vacant offices are 
filled which is important. We were not referred to any 
provision in the Act or in the agreement establishing the new 
promotion appeals system which differentiates between 
vacancies filled by redeployees and vacancies filled by 
others. 

The Respondent is concerned that the redeployment 
policy will be undermined if it is subject to the new 
promotion appeals system. While in some cases that may be 
so, it need not be so in every case. Where a redeployee has 
been transferred "without promotion", the provisions 
relating to promotion appeals would not apply because as 
s.80Y(l) makes clear the right of appeal depends upon there 
being a promotion. Indeed, there is reason to believe that the 
draftsman of the redeployment and redundancy policies, as 
embodied in the General Order, might have had the 
promotion appeal system in mind because of the definition 
of "suitable employment" which confines it to a position 
which has a "wage or salary as close as possible to that of 
the employee's existing position" (Clause 4(1) General 
Order). In those circumstances the opportunity for promo- 
tion is lessened and it is only when a person is promoted to 
a vacant office that the appeal rights are activated. 

Of course, there is no reason why the three redeployees 
should not be promoted to the positions, however, that could 
not be done so without following the procedures in the new 
promotion appeals system. The Appeal Committee estab- 
lished under that system is to have regard to the special 
qualifications and aptitude for the discharge of the duties of 
the vacant position, together with merit, diligence, experi- 
ence and good conduct and all service experience and 
qualifications gained prior to the closing date for the 
applications for promotion to the vacant position and it may 
be that the three redeployees have the best claim under that 
formula. 

For the foregoing reasons I would uphold the appeal and 
vary the order made by the Arbitrator to declare that the 
appointment of the redeployees to the offices in question 
was in breach of the new promotion appeals system and 
should therefore be set aside. 

THE PRESIDENT: The appeal will be upheld and the 
decision at first instance varied by an order that the 
appointments to the positions be declared null and void and 
such other orders as we might be persuaded to make on 
further submission to reflect these reasons. A Minute of 
Proposed Order will issue. 

Order accordingly 

Appearances: Mr P R Momber (of Counsel) on behalf of 
the appellant. 

Ms J H Smith (of Counsel) and with her Ms J Sheridan 
on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

The Honourable Minister for Agriculture. 
No. 1107 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALL1WELL. 

COMMISSIONER G.L. FIELDING. 
15 February 1993. 

Supplementary Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

Upon the speaking to the minutes, Mr Cock (of Counsel), 
who appeared for the respondent, submitted that the proper 
terms of the order should not contain a declaration that the 
purported appointment of the three employees, which was 
the subject of this appeal, was null and void. This 
submission was opposed by Mr Momber (of Counsel). 

Mr Cock's submission was that there was the breach of 
the terms of an agreement in the appointments. However, 
he submitted that the appointments were made under the 
Public Service Act 1978, in any event. 

Suffice it to say that the Public Service Act 1978 and the 
provisions of the agreement between the appellant and the 
Government as to promotions and the procedures relating 
thereto were not put directly in issue upon appeal before us, 
although the status of such agreement, in the face of the 
Public Service Act 1978, is an interesting question. 

The point made, however, that this was not an act of such 
a nature that it might be declared null and void, but rather 
an act outside or contrary to the terms of an agreement, is 
upon reflection properly made to us. 

We therefore amended the terms of the order to reflect this 
point of view and to provide that the purported appointments 
be set aside as and from the date when they were made, 
rather than that they be declared null and void. 

Appearances: Mr P R Momber (of Counsel) on behalf of 
the appellant. 

Mr R E Cock (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

The Honourable Minister for Agriculture. 
No. 1107 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER G.L. FIELDING. 
4 February 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 5th day of November 1992 and having heard 
Mr PR Momber (of Counsel) on behalf of the appellant and 
Ms J H Smith (of Counsel) and with her Ms J Sheridan on 
behalf of the respondent, and the Full Bench having reserved 
its decision on the matter, and reasons for decision being 
delivered on the 8th day of December 1992, and this matter 
having come on for a speaking to the minutes on the 4th day 
of February 1993, and having heard Mr P R Momber (of 
Counsel) on behalf of the appellant and Mr R E Cock (of 
Counsel) on behalf of the respondent, and the Full Bench 
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having determined that any supplementary reasons for 
decision will issue at a future date, it is this day, the 4th day 
of February 1993, ordered and declared as follows:— 

(1) That appeal No 1107 of 1992 be and is hereby 
upheld. 

(2) That the order of the Commission in matter No 
PSA CR 90 of 1991 made on the 5th day of August 
1992 be varied and is hereby varied by declaring 
that the appointments of Messrs F Ramsden, J 
Morton and D Stewart to the positions of District 
Agricultural Protection Officers within the Agri- 
culture Protection Board made on the 7th day of 
October 1991 be set aside as and from the said 7th 
day of October 1991. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Coles/Myer Ltd t/a Coles Supermarkets 

and 

Joyce Sweeting, Noel William Ryan and Keith Frederick 
Coppin. 

Nos. 642, 644 and 646 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER S.A. KENNEDY. 

9 February 1993. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 19th and 20th days of August 1992 and having 
heard Mr H.J. Dixon (of Counsel) on behalf of the appellant 
and Mr O.C. Moon, as agent, on behalf of the respondents, 
and the appellant having sought leave of the Full Bench to 
amend the grounds of appeal, Nos 642,644 and 646 of 1992, 
and whereas the Full Bench found it necessary to make such 
orders as were necessary for the expeditious and just hearing 
and determination of these matters, it is this day, the 9th day 
of February 1993, ordered as follows:— 

(1) That leave be and is hereby granted to the 
appellant to amend the grounds of appeal herein 
in the terms of a letter written by Counsel for the 
appellant to Mr O.C. Moon dated the 18th day of 
August 1992. 

(2) That leave be and is hereby granted to amend 
ground 2(j)(iv) of the appeals herein by inserting 
in the fourth line of the said ground the words 
"division or" before the word "subsidiaries". 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
Editor's Note: Substantive Decision and Order published 

(73 WAIG 225). 

Editor's Note: Previous Reasons for Decision and Orders 
published at (72 WAIG 1732) and (72 WAIG 2513). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA. 
No. 583 of 1992. 

BEFORE "THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER O.K. SALMON. 

3 March 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal by the abovenamed appellants which is 
the business name of a business being conducted by a Mr 
B Dartnall and his wife. 

The appeal is against the decision of the Commission at 
first instance dismissing an application by the appellants to 
vary the Furniture Trades Industry Award No A 6 of 1984 
(hereinafter referred to as "the award"). The appellants 
sought to insert a new clause 51 in the award. That proposed 
clause reads as follows:— 

"51.—Recognition of Conscience. 
An employer who has a conscience as before God 

(and who is a member of the religious fellowship 
known as Brethren (this only to be added if the 
Commission so requires) shall be called an "exempt 
employer" for the purposes of this clause. 

When an exempt employer is called upon under the 
provision of this award to have dealings with the union, 
the union secretary, or a duly authorised representative 
of the union, and on the ground of conscience declines 
to meet such award requirements, then there shall be 
no case for a breach of this award. 

An exempt employer shall comply with the lawful 
requirements of an Industrial Inspector particularly in 
regard to his business premises and the time and wages 
records of his employees. 

An exempt employer shall keep a copy of this award 
available at the work place of the exempt employer for 
inspection by any employee of the exempt employer on 
request." 

The order appealed against is dated 13 February 1992. 
The appeal is brought under s.49 of the Industrial 

Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

The appellants sought to amend the grounds of appeal in 
terms of the Minute handed up at the hearing. 

The appellants, through Mr Stevenson (of Counsel), 
sought leave to amend grounds 2(a) and 3(4) herein. 

Mr Daly had no objection to the amendments to ground 
2(a) proposed by Mr Stevenson and the amendments were 
effected by leave. 

As to ground 3(4), it was submitted by Mr Daly that the 
amendment would raise the necessity for new evidence. 

Our attention was drawn to Hamersley Iron Pty Ltd v. 
ADSTE 64 WAIG 852 and Simons v. Business Computers 
International Pty Ltd 65 WAIG 2039, as well as O'Brien and 
Others v. Komesaroff 150 CLR 310. However, the amend- 
ments of appeal sought did not raise the question of whether 
any evidence would have been called at first instance. 

S.l 16 of the Constitution was raised before the Commis- 
sion at first instance, and the operation of the Human Rights 
and Equal Opportunity Commission Act 1986 could be put 
before us without the necessity for any evidence being 
adduced at first instance. 



We do not think that any injustice is occasioned to the 
respondent by granting leave to amend ground 3(4). 

The "Minute of Amended Grounds of Appeal" read as 
follows:— 

"1. The appeal is against the whole of the decision of 
Commissioner Beech ("the Commissioner") 
given 13 April 1992. 

2. The decision or matters appealed against should 
be set aside or varied by substituting for the 
decision of the Commissioner:— 

(a) an order that the Furniture Trades Industry 
Award No. A6 of 1984 ("the award") be 
varied by inserting after clause 50 the 
following clause: 

"Clause 51—Recognition of Con- 
science—Brethren 

An employer who has a conscience as 
before God (and who is a member of the 
religious fellowship known as Brethren) 
shall be called an "exempt employer" 
for the purposes of this clause. 

When an exempt employer is called 
upon under the provisions of this award 
to have dealings with the union, the 
union's secretary, or a duly authorised 
representative of the union, and on the 
ground of conscience declines to meet 
with such Award requirements, then 
there shall be no case for a breach of this 
award. 

An exempt employer shall comply 
with the lawful requirements of an 
Industrial Inspector particularly in re- 
gard to his business premises and the 
time and wages records of his employ- 
ees. 

An exempt employer shall keep a 
copy of this Award available at the 
workplace of the exempt employer for 
inspection by any employee of the 
exempt employer on request."; or 

(b) such similar provisions as the Commission 
considers is necessary to meet the justice of 
the case. 

3. The amended grounds of appeal are: 
(1) The Commissioner erred in law and miscon- 

strued or misapplied ss.40 and 26(l)(c) of the 
Industrial Relations Act 1979 ("the Act") by 
giving greater or predominant weight for the 
purposes of s.26(l)(c) of the Act to the 
interests of the community as a whole rather 
than to the interests of the persons immedi- 
ately concerned in the application to vary the 
award, viz the Appellant herein and the 
Respondent herein. 

(2) The Commissioner exercised his discretion 
in refusing the application upon erroneous or 
unreasonable grounds. 

Particulars. 
(a) The Commissioner (Reasons pp. 6 and 

7) erred in finding that the granting of 
the application would result in or au- 
thorise a breach of s.96B of the Act. 

(b) The Commissioner erred (Reasons p. 5) 
in failing to find that religious con- 
science is recognised in or is a material 
factor to be considered in formulating 
awards or in industrial relations matters 
arising under the Act. 

(c) The Commissioner failed to give any or 
any sufficient weight to the religious 
convictions of the proprietors of the 
Appellant, the sincerity of which relig- 
ious convictions were not challenged. 

(d) The Commissioner failed to give appro- 
priate or sufficient weight to the inter- 
ests of the Appellant and the prejudice 
that is and would be suffered by the 
Appellant in the event that an order to 
vary the award as sought herein is not 
granted (transcript pp. 8, 12 and 13). 

(e) The Commissioner gave undue weight 
to the possible or future rights or 
necessity of employees of the Appellant 
wishing to involve industrial unions in 
negotiations with the Appellant in re- 
spect of industrial matters and there was 
no evidence that any of the Appellant's 
in present or foreseeable future employ- 
ees are or might wish to become 
members of a union. 

(3) The Commissioner exercised discretion to 
refuse to allow an amendment to the relevant 
award against the evidence and the weight of 
evidence upon the basis of irrelevant consid- 
erations. 

Particulars. 
(a) The Commissioner erred (Reasons p. 5) 

by giving weight to a supposed diffi- 
culty of ascertaining which employers 
could legitimately seek the benefit of 
the proposed amendments to the award 
and failed to give proper consideration 
to the means reasonably available to the 
Commission by inserting appropriate 
provisions in the award which would 
enable the Registrar to identify those 
persons entitled to claim the benefit of 
the proposed amendments to the award. 

(b) The Commissioner erred in the way in 
which or the extent to which and the 
basis upon which he took into account 
the Appellant's perception of the status 
of unions upon Scriptural or other 
personal or reasonable religious or theo- 
logical bases and failed to give proper 
weight or consideration to the fact that 
the religious perception of unions by the 
Appellant or its proprietors does not 
affect or does not affect significantly the 
legal rights of unions under the Act 
generally; and that the proposed amend- 
ments to the award did not derogate 
significantly from the status and opera- 
tion of the Respondent's rights and 
privileges as a union under the Act. 

(c) The Appellant will also rely on the 
matters set out in Particulars (a) to (e) 
specified under ground (2) above. 

(4) The Commissioner erred in law and misdi- 
rected himself in law and upon the evidence 
and facts before him in failing to take into 
account relevant laws applying in Western 
Australia and Australia potentially bearing 
on the exercise of his functions and discre- 
tions. 

Particulars. 
(a) The Constitution of the Commonwealth 

of Australia (s.l 16) and the Constitution 
of the State of Western Australia and the 
common law as applicable in Western 
Australia implicitly recognise the right 
to freedom of religion by persons 
holding minority religious views or who 
are religious dissenters. 

(c) Nor did the Commissioner take into 
account the possible effect of the 
Human Rights and Equal Opportunity 
Commission Act 1985 of the Common- 
wealth of Australia and the adoption by 
the Parliament of the Commonwealth of 
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Australia of Article 18 of the Interna- 
tional Covenant on Civil and Political 
Rights dealing with religious freedom 
the provisions of which Article 18 
included:— 
"1. Everyone shall have the right to 

freedom of thought, conscience 
and religion. This right shall in- 
clude freedom to have or to adopt 
a religion or belief of his choice, 
and freedom, either individually or 
in a community with others and in 
public or private, to manifest his 
religion or belief in worship, obser- 
vance, practice and teaching. 

2. No-one shall be subject to coercion 
which would impair his freedom to 
have or to adopt a religion or belief 
of his choice. 

3. Freedom to manifest one's religion 
or beliefs may be subject only to 
such limitations as are prescribed 
by law and are necessary to protect 
public safety, order, health or mor- 
als of fundamental rights and free- 
doms of others." 

(d) If exercising his discretion upon proper 
legal principles the Commissioner 
would have exercised his discretion so 
as to allow the amendment to the award 
proposed, or some other amendment 
substantially similar thereto with appro- 
priate safeguards for the rights of the 
Respondent to this appeal or other 
unions. 

Background. 
The facts of the matter were these. 
The appellants, who are husband and wife, carried on 

business as Concept Products, manufacturers of furniture, 
and did so at all material times. They employ a number of 
persons. They are members, with other persons, of a 
Christian fellowship known as "the Brethren". 

Whilst the application at first instance was made on behalf 
of the appellants, it seemed to embrace the interests of 
members of the Brethren. 

Mr Dartnall himself appeared at first instance with a 
friend, Mr Sivewright. 

Not all of the employees of the appellants are members 
of the Brethren. 

The award sought to be varied is an award to which the 
respondent organisation, as an organisation of employees 
registered under the Act, is a party. In addition, by virtue of 
s.37 of the Act, the appellants are bound by the award by 
way of common rule, but is not a named respondent. 

The application, since the award is a fixed term award, 
having been made for a period of one year as from 14 
November 1984 (see clause 5), can only be varied pursuant 
to s.40(3) of the Act if the Commission is satisfied that, by 
reason of circumstances which have arisen since the time at 
which the specified term was fixed, it would be inequitable 
and unjust not to do so (see s.40(3)(b)(i)). S.39 of the Act 
applies with modifications, too. 

Of course, s.26(l) of the Act governed the exercise of the 
Commission's discretion. 

The onus lay upon the appellants, who were the applicants 
at first instance, to establish that the award should be varied. 
It therefore had to satisfy the Commission that the award 
ought to be varied. 

There had, at some time prior to the application, been 
some dispute between the parties, but this was not a 
significant problem, the Commission at first instance found, 
and that was not disputed. 

The application to vary is based on a conscientious belief 
of the applicants at first instance (the appellants upon 
appeal). That could be expressed as follows. The Brethren, 

of which group the appellants are members, are governed in 
their beliefs by Scripture, and. in particular, by the New 
Testament. Indeed, in relation to the employment relation- 
ship, they rely on Colossians, chapter 3, verse 22. 

The relationship between employer and employee, Mr 
Dartnall told the Commission at first instance, is simple and 
clear and does not admit any third party as an intermediary. 
The intrusion of trade unions in a "master-servant" 
relationship is directly against the express mind of God in 
the Scriptures and therefore one of the worst violations of 
conscience. 

The appellants, however, recognised and recognise 
government authority and any direct authorisation by 
government as established by God. The unions are not seen 
to be of God, having no authority based on scriptures in the 
relationship between employer and employee. For that 
reason, it is sought to insert the new clause, clause 51, which 
is set out above, to exempt members of the Brethren from 
being in breach of the award by refusing to have dealings 
with the union, the union's Secretary, or any duly authorised 
representative of the union. Indeed, the appellants seek to 
be exempted from meeting with award requirements which 
require that. 

The appellants have no objection to inspections of time 
and wages records by an industrial inspector, who is, of 
course, a person employed by government. 

The exemption clause, in fact, provides that an exempt 
employer who has a conscience as before God (and who is 
a member of the religious fellowship known as Brethren) 
shall be exempt from any dealings with the respondent 
organisation, the respondent's Secretary, or a duly au- 
thorised representative of the respondent generally. 

It seems to have been accepted that the appellants' 
attempt to obtain "separation" and do not single industrial 
associations out because of this belief. They refrain from 
joining sporting associations, medical funds, public share- 
holding, social clubs, life assurance, co-operatives, etc, and 
avoid common links in home units, villas, office suites, 
factory units, etc. 

They assert that there are 10 different areas of activity 
throughout the award which purport to bring the employer 
and the union together to have a common part in affecting 
a variety of decisions. This is, of course, unacceptable to the 
conscience of the appellants. In other words, the question of 
inspection of records is not the only issue. 

It was asserted at first instance, on behalf of the 
appellants, that employees would be protected by their right 
to go to the industrial inspectors. It was asserted, too, that, 
as a matter of equity, good conscience and the substantial 
merits of the case, there should be recognition of the 
conscientious belief of the appellants, and that the provi- 
sions of the award as they exist are inequitable in that they 
affect the minority of employers who have a conscience. 

There was reference to decisions of the Commission in 
Court Session in a number of awards referred to at page 8 
of the transcript at first instance permitting an employer to 
use a trust deed for occupational superannuation which 
would be acceptable to his/her/its conscience. 

In addition, there was reference to the Federal award 
where such an amendment was permitted (see The Federated 
Furnishing Trade Society of Australasian v. Burgess 
Furniture Pty Ltd and Others (C No 02108 of 1987), per 
Tlirbet C (a copy of which decision appears in the appeal 
book)). 

In Printing and Kindred Industries Union v. Southern 
Printing Co (C No 30012 of 1992), Hodder C implemented 
the terms of a settlement which provided for communication 
not to be between an employer who belonged to the 
fellowship known as the Brethren and who had a conscience 
before God, and the union, but to be exercised through a 
Registrar of the Australian Commission. However, that was 
not a matter which was determined, but in which orders were 
made by agreement. 

It was also asserted that there were no union members 
involved, because there were no union members in the 
appellants' employ. This was because the appellants (and 



members of the Brethren) regarded it as inconsistent to have 
a conscience as to a union or employer association 
membership and then to enter into the very intimate 
relationship of master-servant when the servant was a union 
member. 

The union's case was that the inspection clause, for 
example, had been present in the award since 1984, and 
there had only been one dispute concerning inspection with 
the respondent. 

Further, the award applies in terms of its scope to all 
persons and goes beyond, by way of common rule, to any 
person who is involved in the industry who is employed in 
one of those classifications covered in the award. 

However, the matter went to the issue of the union's right, 
and a right enshrined in the Act, not only to seek awards, 
but to ensure that the awards are complied with. 

In the end, the Commission at first instance found and 
decided as follows:— 

(1) There was a significant difference between insert- 
ing a provision in a superannuation clause 
prescribing an alternate superannuation fund ac- 
ceptable to the Brethren, and a more general 
provision going to a different issue as was the case 
in this matter. 

(2) If such a clause were inserted, then there may be 
a difficulty in recognising which employers 
legitimately sought the protection of the new 
clause, and which did not. 

(3) Even if s.116 of the Constitution did apply 
directly, then it did not preclude an obligation to 
obey the laws which apply generally to the 
community (see Adelaide Company of Jehovah's 
Witnesses v. The Commonwealth (1943) 67 CLR 
116 at 126). 

(4) The Commission had regard to the submission 
that there were not any union members involved 
and that an inconsistency arose if one entered into 
an employer-employee relationship when the 
employee is a union member. The Commission 
held that this submission did not assist the 
applicants, because an employer who refuses to 
employ a person on the ground of that person's 
membership or non-membership of a union 
commits an offence (see S.96B of the Act). 

(5) The Commission concluded that the Commission 
ought be slow to remove the ability of an 
employee who chooses to join a union or indeed 
who already may be a member of a union to 
involve the union for purposes properly recogni- 
sed by the award. It noted that not all employees 
of the applicants are members of the Brethren. 

(6) The Commission also observed that the organisa- 
tion, a respondent to the award, and the respondent 
in these proceedings, is registered pursuant to the 
Act. That same Act allows the creation, recogni- 
tion and the operation of such an organisation. 

(7) The Commission observed that the government or 
the legislature had, in fact, recognised the position 
and role of registered organisations, and that in 
some States, indeed, the right of a union represen- 
tative to enter workplaces is recognised directly 
by statute rather than award (for example the 
Industrial Relations Act 1988 (Commonwealth) 
s.286 and the Queensland Industrial Relations Act 
s.15). 

(8) Registration, the Commission observed, was a 
recognition and endorsement by society and such 
recognition was applicable across the community. 

(9) The Commission, although accepting the sincerity 
of the beliefs held by the applicants, was not 
persuaded "that the legitimate recognition of 
registered organisations and their role by Parlia- 
ment should be put to one side for the reasons 
submitted". 

(10) Further, the Commission observed that the previ- 
ous industrial tribunal decisions cited to it 
demonstrated a scope for accommodating specific 
issues as and when it was appropriate so to do, and 
perhaps without needing to consider the broader 
questions raised by an application of this nature. 

Conclusions. 
This was an appeal against an interlocutory decision, as 

that is defined in Norbis v. Norbis 65 ALR 12, and it is for 
the appellants to establish that the exercise of the discretion 
miscarried insofar as that allegation is contained in the 
grounds of appeal. It is not for the Full Bench to interfere 
and substitute its own decision. 

The appellants' submissions relied a great deal on s.116 
of the Constitution which provides:— 

"The Commonwealth shall not make any law for 
establishing any religion, or for imposing any religious 
observance, or for prohibiting the free exercise of any 
religion, and no religious test shall be required as a 
qualification for any office or public trust under the 
Commonwealth." 

We were taken to a number of authorities by Mr 
Stevenson, but these authorities really related to whether an 
organisation was a religious organisation or not (see Church 
of the New Faith v. The Commissioner of Payroll Tax (1983) 
154 CLR 120). 

It was not, nor could it be said that s.l 16 applies directly 
in the matter, and, indeed, Adelaide Company of Jehovah's 
Witnesses v. The Commonwealth {op cit) is authority for its 
indirect application. 

In R v. Sweeney and Another 147 CLR 259, s.l44A(5) 
of the Conciliation and Arbitration Act 1904 was upheld 
because it enabled conscientious objectors to remain outside 
an organisation without risk to their livelihood and thus 
protected the representative character of organisations, and 
because in creating a registered organisation the Parliament 
could provide that persons who, in its opinion, should not 
be compelled to become members of an organisation, do not 
suffer detriment in relation to their employment if they fail 
to join. 

What this application to vary the award does is to seek 
to have the respondent organisation, which covers employ- 
ees in the furniture making industry, divested of rights which 
it has under the subject award in relation to other employers. 

As a result of the operation of s.37 of the Act, the award 
applies to all employees employed in any calling mentioned 
in the award in the industry or industries to which the award 
applies, and all employers employing those employees. 

Employees not members of the respondent are bound by 
the award. The respondent is a named party to the award. 

S.83 of the Act enables the respondent, therefore, to apply 
to enforce the award. That includes every clause of the 
award. 

S.96B of the Act is relevant, too, because a person who 
refuses to employ another person or who dismisses an 
employee from, or injures him in, his employment, or 
directly or indirectly hinders or prevents the employment of 
another person or the promotion in his employment of an 
employee, commits an offence when a reason for doing that 
is that the employee or other person is or is not a member 
of an employee organisation, is an officer of an employee 
organisation or is entitled to the benefit of an award or order. 
That sets the position of an award in context, too. 

S.l 14 of the Act, which prevents contracting out of an 
award, is also some indication of the place of an award in 
the scheme of things and of an organisation as defined in 
s.7 of the Act, which the respondent is. 

If one returns to the award, it can be clearly seen that there 
are 52 clauses, all of which are to be complied with. 

There are matters requiring discussion with or giving "the 
union" direct rights. These include a requirement for 
discussions before redundancy decisions are made (see 
clause 20A). This includes the right to interview employees 
and inspect the premises. 
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There is a requirement that the employer provide all 
necessary facilities to assist the Secretary or the duly 
authorised representative of the union in interviewing and 
inspection (see clause 24(3)). 

There is provision to post union notices (see clause 25). 
There is provision for inspection of time and wages 

records (see clause 29). 
The Commission was required, under s.26 of the Act, to 

have regard for the interests of the appellants. That interest 
was, in this case, the assertion that there was genuine 
conscientious objection based on religion to the intervention 
of the respondent in the "master and servant* relationship. 
The Commission at first instance had regard for that interest. 
That was the sole interest of the appellants, on the evidence. 
Although the Constitution does not directly touch upon the 
matter, the Commission, as a matter of equity, good 
conscience and the substantial merits of the case, was 
required to consider the genuine conscientious objection of 
the appellants. However, on the authority of Adelaide 
Company of Jehovah's Witnesses v. The Commonwealth 
(op cit), insofar as the Constitution (s.l 16) was applicable, 
then it is no necessary invasion of freedom of religion to 
require compliance with the law (compare the specific 
provision for conscientious beliefs in R v. Sweeney and 
Another (op cit) and in the National Service Cases, R v. 
District Court of Sydney and Others; ex parte White 40 
ALJR 337 (HC) and Collett v. Loane and Another 40 ALJR 
345 (HC)). 

The Commission was also required to have regard for the 
interests of the respondent organisation. It did. It had regard 
for the existence of the organisation and its rights and 
powers under the Act and the award. 

Quite plainly, as a party to the award, and by virtue of the 
terms of the award, the respondent has duties which cannot 
be carried out by an inspector whose duties are confined 
merely to breaches of the award. 

The respondent cannot represent employees in matters 
short of enforcement without rights of interview, inspection, 
or the right to be consulted as to proposed redundancies, etc. 

Further, whether any employee is a member or not (and 
under s.96B of the Act a member cannot be refused 
employment on that account), the organisation is registered 
because of s.6(e) of the Act. 

Further, the award provisions involving the respondent 
directly include measures directly descended from s.6(a) of 
the Act. 

Further, employees should not be deprived of the 
assistance of the respondent as an organisation in matters of 
conciliation. 

For all those reasons, and the reasons expressed by the 
Commission at first instance, the Commission decided that 
the statutory framework which existed to enable the 
organisation to represent employees and to play a major part 
in conciliation and arbitration under the Act, as recognised 
expressly and implicitly by the award, (see the clauses to 
which we have referred above), should be given more weight 
than the genuine beliefs of the appellants. It did so for those 
reasons correctly. 

It should be understood that it was not merely the right 
to inspect which was sought to be made inapplicable to the 
appellants' business. The exemption sought would have 
excluded the respondent from functioning in the conciliation 
role, from being part of the redundancy process (if it arose), 
and from interviewing employees. 

In a situation where the appellants have asserted that 
unions have no place and S.96B of the Act asserts the right 
of employees to membership should they wish it, those 
matters are important. 

There was no abuse of the organisation's rights in the 
past, as the Commission at first instance observed. 

Further, those cases cited to the Commission, to which we 
have referred above, were not directly apposite, even if they 
were binding, which they were not. 

The alternative superannuation fund inserted by variation 
of the Clerks Award, for example, did not in any way serve 

to exclude the respondent or any members who might be 
employed by the appellants from communication. 

We have already observed that an industrial inspector, 
with a much narrower role and duties, cannot replace an 
employee's organisation in representing an employee. 

As to the operation of equal opportunity legislation, 
nothing was said which would persuade us that that 
legislation was applicable. 

The Commission at first instance had regard to all those 
matters to which it was required to have regard. It did not 
err in matters of fact. 

This was very much a discretionary decision. It included 
the requirement that the Commission give weight or not give 
weight or give more or less weight to various considerations. 

In particular, is it appropriate for us to quote from Gronow 
v. Gronow 144 CLR 513 at 517 per Stephen J:— 

"In this case the fine balance of competing 
circumstances not only made the decision facing the 
learned trial judge a difficulty one. It should also have 
gone far to satisfy the Full Court that this was not an 
occasion upon which it was proper for an appellate 
court to disturb the outcome of a discretionary 
judgment, particularly when made after a most careful 
review at first instance of all relevant circumstances 
and made with that unique advantage which the 
primary judge alone possessed, that of seeing the 
parties and those associated with them and gaining at 
first hand some personal impression of their personali- 
ties. Where very evenly balanced competing claims are 
in question and where it is custody that it is in issue 
this advantage must be of particular significance." 

Disagreement, if there were any, as to matters of weight 
between the Full Bench and the Commission at first 
instance, does not of itself necessarily justify a reversal (see 
Gronow v. Gronow (op cit) at page 519). 

In any event, we are not of opinion that the Commission 
at first instance erred in the exercise of its discretion or in 
the matters alleged in the grounds of appeal generally. It 
considered all relevant matters, considered no irrelevant 
matters, gave proper weight to the matters before it, and 
made no errors of fact. 

The appeal, for those reasons, will be dismissed. 
Order accordingly 

Appearances: Mr M J Stevenson (of Counsel) and with 
him Mr G S Gishubl (of Counsel) on behalf of the 
appellants. 

Mr T P Daly on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA. 
No. 583 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER O.K. SALMON. 

3 March 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 13th day of October 1992 and having heard 
Mr M J Stevenson (of Counsel) and with him Mr G S 
Gishubl (of Counsel) on behalf of the appellants, and Mr T 
P Daly on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 



decision being delivered on the 3rd day of March 1993 
wherein it was found that the appeal should be dismissed, 
it is this day, the 3rd day of March 1993, ordered that appeal 
No 583 of 1992 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA 
No. 583 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER O.K. SALMON. 

3 March 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 13th day of October 1992 and having heard 
Mr M J Stevenson (of Counsel) and with him Mr G S 
Gishubl (of Counsel) on behalf of the appellants, and Mr T 
P Daly on behalf of the respondent, and the appellants 
having sought leave to amend the grounds of appeal, and 
reasons for decision being delivered on the 3rd day of March 
1993, it is this day, the 3rd day of March 1993, ordered:— 

(1) That the grounds of appeal be and are hereby 
amended in the terms of the "Minute of Amended 
Grounds of Appeal" dated the 7th day of October 
1992 subject to order (2) hereof. 

(2) That leave be and is hereby granted to the 
appellant to amend the "Minute of Amended 
Grounds of Appeal" as follows:— 
(a) That ground 2(a) on page 2 of the "Minute 

of Amended Grounds of Appeal" be and is 
hereby amended by:— 

(i) substituting in the third line of para- 
graph one the word "duly'' for the word 
"duty". 

(ii) substituting in the first line of paragraph 
two the word "lawful" for the words 
"law for". 

(iii) substituting in the first line of paragraph 
three the words "exempt employer" for 
the word "employee". 

(b) That ground 3(4) of the "Minute of 
Amended Grounds of Appeal" be and is 
hereby amended by:— 

(i) deleting ground 3(4)(b)(i) and (ii) on 
page 5. 

(ii) deleting the first four lines of ground 
3(4)(d) on page 6 and by effecting the 
word "if" on the fourth line as the first 
word of a new sentence beginning "If 
exercising". 

(iii) inserting in the last line of ground 
3(4)(d) on page 6 after the word' 'princi- 
ples" the words "the Commissioner". 
By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

16 February 1993. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 21 De- 
cember 1992 at the hearing and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
We are disposed to grant an adjournment in the matter 

noting that counsel is not here and that there does not appear 
on that point to be strenuous objection from Ms Jackson. 
Ms Dight did not express a view on the appropriateness or 
otherwise of an adjournment. 

Having said that we make no comment as to the 
persuasiveness of the argument as to matters of substance. 
That can wait until another day. The adjournment is not 
granted on the basis of any assessment of the substance of 
what Mr Bishop has put to us. We think that it would be 
helpful if matters which can be agreed are agreed. That is 
very much the case in this jurisdiction. 

We would, however, adjourn this matter to the earliest 
possible date, because it is our opinion that the matter ought 
to be determined as soon as possible if it is required to be 
determined. 

Order accordingly 
Appearances: Ms S.M. Jackson on behalf of the appellant. 
Mr T.M. Bishop on behalf of the firstnamed respondent. 
Ms R.D. Dight, as agent, for the employer respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

24 December 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 21st day of December 1992 and having heard 
Ms S.M. Jackson on behalf of the appellant, Mr T.M. Bishop 
on behalf of the firstnamed respondent, and Ms R.D. Dight, 
as agent, for the employer respondents, and the Full Bench 
having given reasons on the 21st day of December 1992, it 
is this day, the 24th day of December 1992, ordered that the 
appeal be and is hereby adjourned to 10.30 am on Thursday, 
the 25th day of February 1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
Editor's Note: Further procedural orders follow. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

18 August 1992. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

9 November 1992. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 9th day of September 1992 and the 
firstnamed respondent having by letter dated the 6th day of 
August 1992 sought leave to have the 9th day of September 
1992 acated, and the appellant and secondnamed respon- 
dent employers having by letters dated the 6th day of August 
1992 and the 18th day of August 1992 respectively agreed 
to the 9th day of September 1992 being vacated, and the 
letters having been filed herein, it is this day, the 18th day 
of August 1992, ordered by consent that the matter be 

, adjourned to the 23rd day of September 1992 at 10.30 am. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

THIS matter having come on for hearing before the Full 
Bench on the 9th day of November 1992 and having heard 
Ms S.M. Jackson on behalf of the appellant, Mr H.J. Dixon 
(of Counsel) on behalf of the firstnamed respondent, and Ms 
R.D. Dight, as agent, for the employer respondents, and the 
firstnamed respondent having sought leave to have the 
appeal adjourned, and the appellant and employer respon- 
dents having consented to the appeal being adjourned, it is 
this day, the 9th day of November 1992, ordered by consent 
that the appeal be and is hereby adjourned to 10.30 am on 
Monday, the 21st day of December 1992. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch 

and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

1 October 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 23rd day of September 1992 and having heard 
Ms S.M. Jackson on behalf of the appellant, Mr H.J. Dixon 
(of Counsel) on behalf of the firstnamed respondent, and Ms 
R.D. Dight, as agent, for the employer respondents, and the 
parties having consented to the appeal being adjourned, it 
is this day, the 1st day of October 1992, ordered that the 
appeal be and is hereby adjourned to 10.30 am on Monday, 
the 9th day of November 1992. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch 

and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 1760 of 1991. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

25 February 1993. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 25th day of February 1993, and the 
appellant having by letter dated the 24th day of February 
1993 sought leave to have the matter adjourned sine die, and 
the respondents having consented by letters dated the 24th 
day of February 1993 to the adjournment, and the letters 
having been filed herein, it is this day, the 25th day of 
February 1993, ordered by consent that appeal No 1760 of 
1991 be and is hereby adjourned sine die. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Glass Manufacturing Co Pty Ltd and Others 

and 
Transport Workers' Union of Australia, Industrial Union of 

Workers, WA Branch 
No. 922 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

25 February 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") and is properly brought under that section. It is 
brought against the decision of the Commission, constituted 
by a single Commissioner, and made at first instance. 

The decision was made in relation to application No 1007 
of 1990, an application made by the abovenamed respon- 
dent. The decision was constituted by an order (see page 38 
of the appeal book (hereinafter referred to as "AB")) which 
was made on 19 June 1991, and which, formal parts omitted, 
reads as follows:— 

"That the Transport Workers (General) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 18th 
day of September, 1990.". 

The decision was made upon an application which sought 
to vary the Transport Workers (General) Award No 10 of 
1961 (hereinafter referred to as "the subject award"). It 
sought to amend it in the following terms (see page 12 
(AB)):— 

"This application seeks to amend the subject Award 
pursuant to the Wage Adjustment Principle of the 
current State Wage Principles. 

In particular the amendment of the subject Award to 
provide for a second structural efficiency adjustment, 
a second broadbanding adjustment and a first minimum 
rates adjustment is sought in addition to other Award 
amendments as forecast in the preamble to the 
Principles." 

The Schedule of Amendments (see pages 13-22 (AB)) 
sets out the amendments which were sought. 

The respondents at first instance (the appellants in this 
appeal) are and were employers of members of the 
respondent union (which was the applicant in proceedings 
at first instance). 

It is against the decision of the Commission at first 
instance, which we have outlined above, that the appellant 
employers appeal. 

The grounds of appeal read as follows (see page 2 
(AB)):— 

"(1) The Commissioner erred in concluding that 
insufficient merit had been demonstrated to 
warrant the inclusion of a "majority" clause in 
the award. 

(2) The Commissioner erred in concluding that the 
insertion of a "majority" clause would not 
improve structural efficiency within the industry 
covered by the award. 

(3) The Commissioner failed to place sufficient 
weight on the mixed industry nature of the 
Transport Workers' (General) Award No 10 of 
1961. 

(4) The Commissioner drew wrong conclusions from 
the evidence. 

(5) The Commissioner failed to take sufficient ac- 
count of the decision in the Transport Workers' 
(Mixed Industries) Award 1984 (Print J2976). 

(6) The Commissioner gave inappropriate weight to 
the decision in the Transport Workers' Award 
1983 (Print J2792). 

(7) The Commissioner failed to adequately appreciate 
the effect of the history of the "majority" clause 
in the Transport Workers' (Mixed Industries) 
Award 1984. 

(8) The Commissioner wrongly concluded that the 
insertion of a "majority" clause would be ultra 
vires the Industrial Relations Act. 

(9) The Commissioner gave inappropriate weight to 
the decision in CWAI versus WA Timber Industry 
Industrial Union of Workers (71 WAIG 15). 

(10) The Commissioner failed to exercise sufficient 
independent judgement in determining the matter. 

(11) The Commissioner's decision to grant a retrospec- 
tive wage increase was contrary to the wage 
fixation principles. 

(12) The Commissioner erred in failing to conclude 
that there were no or insufficient special circum- 
stances to justify a retrospective wage increase. 

(13) The Commissioner mistook the facts in conclud- 
ing that employers accepted 1 January 1990 as an 
operative date for the first stage Structural 
Efficiency Principle wage increase. 

(14) The Commissioner failed to take account of or 
failed to take sufficient account of the effect of a 
retrospective wage increase on employers. 

(15) The Commissioner erred in deciding on the 
operative date that he did as he failed to take 
account of or failed to take sufficient account of 
significant events and developments after that 
date." 

The appellant sought from the Full Bench an order, as 
amended by leave, which reads as follows (see page 3 
(AB)):— 

"(1) Upholds the appeal; and 
(2) Varies the original decision by; 

(a) inserting the "majority" clause as sought by 
employers 

(b) substituting an operative date of the first pay 
period commencing on or after 19 June 
1991." 

Background. 
Before the Commission at first instance, was an applica- 

tion by the abovenamed respondent organisation to vary the 
subject award. The respondent is and was at all material 
times a registered organisation as defined in s.7 of the Act. 

There is a federally registered Transport Workers' Union. 
That union is a party to two awards which are relevant for 
the purpose of these proceedings. They are the Transport 
Workers (Mixed Industries) Award 1984 and the Transport 
Workers (General) Award 1983. 

By the application at the first instance, the abovenamed 
respondent sought to vary the subject award, as we have said 
above. It sought to do so having regard to the 1989 State 
Wage Fixing Principles (see 69 WAIG 2917 at 2926-2928). 
In particular, it sought to do so, pursuant to the Wage 
Adjustments Principle, to provide for a second structural 
efficiency adjustment, a second broadbanding adjustment 
and a first minimum rates adjustment. 

There were three components to the total wage increase 
being sought. One was the second stage structural efficiency 
increase. Next there was the minimum wage rate adjustment 
component. Thirdly, there was the "broadbanding increase 
component". 

The Structural Efficiency Principle itself also applies as 
does the Allowances Principle (see 69 WAIG 2926 and 2927 
respectively). 
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It must be borne in mind that an application for an 
increase in wages, based on the Wage Adjustments Principle 
and the Structural Efficiency Principle, as this application 
was, is no more and no less than an application to vary an 
award under s.40 of the Act. By that section, subject to S.29A 
and s.38 of the Act, the Commission may by order at any 
time vary an award. An application to the Commission to 
vary an award may be made by any organisation or 
association named as a party to the award or employer bound 
by the award. The respondent upon this appeal is and was, 
of course, a party bound by the award. 

There are other provisions of s.40 which of course apply. 
Indeed, s.39 of the Act also applies with such modifications 
as are necessary to and in relation to an order made under 
s.40. 

S.39(4) provides as follows:— 
"For the purpose of subsection (3), an award or a 

provision of it has retrospective effect if and only if it 
has effect from a date earlier than the day on which the 
award is delivered." 

It was, of course, for the applicant to establish on the 
balance of probabilities that the variation which it sought 
should be made. 

Before we come to deal with this appeal in more detail 
some of the history of these matters is material. 

Application No 1628 of 1989 relates to the first structural 
efficiency increases. Those proceedings were extremely 
protracted and exhibit A (see pages 162-163 and pages 
55-56 (AB)) sets the history out. In fact, the original 
application for the first structural efficiency increases under 
the award was lodged in July 1989. It was dealt with by the 
Commission at first instance. It came to the Full Bench on 
appeal in No 691 of 1990. There was also an application for 
a stay of the decision (No 698 of 1990). After the matter was 
dealt with upon appeal it was remitted back to the 
Commission at first instance and from there referred to the 
Commission in Court Session. A final order did not issue 
until 3 April 1991. 

The application, the determination of which gave rise to 
this appeal, was filed in the Commission on 8 June 1990 (see 
page 11 (AB)). It was not heard until after the application 
for the first structural efficiency increase was determined on 
3 April 1991, as we have mentioned above. As we have said, 
the application at first instance in this matter was finally 
heard and determined by an order dated 19 June 1991. 

As was submitted to us, and was not in dispute, the 1989 
State Wage Decision of the Commission in Court Session 
adopted the National Wage Decision of August 1989 handed 
down by the Australian Industrial Relations Commission. 

The wage increases applied for were agreed between the 
parties in these proceedings and they are not in issue. 

What appears to have been the main point in issue 
between the parties following an examination by us of the 
transcript in detail, and upon an examination of the other 
material put before the Commission at first instance, are 
these. 

Firstly, should a majority clause have been inserted as 
was the case for the employers? That matter included a 
consideration of the question of which of the Federal awards 
provided a basis for the Commission to decide on whether 
a "majority" clause should be included or not. 

Secondly, a question arises as to the jurisdiction of the 
Commission to include such a clause in any event. 

Thirdly, the question of the operative date of the variation 
of the award and any retrospective effect which should be 
given to such variation arose. 

We wish to consider the awards in a little detail. 

Firstly, there is the Transport Workers (Mixed Industries) 
Award 1984 which contains and has contained for some time 
what is called a "majority" clause (exhibit 4 (page 267 
(AB) sets out that clause). 

The clause sought to be inserted by the respondents before 
the Commission at first instance appears at pages 273-274 
(AB) as exhibit 6 and reads as follows:— 

"35.—Majority Provision. 
(i) Where employees bound by this award are 

employed by an employer whose principal busi- 
ness or undertaking is one other than the transport 
of materials upon public highways and the 
majority of employees are covered by an award 
made by (or agreement approved by) the Austra- 
lian Industrial Relations Commission or the 
Western Australian Industrial Relations Commis- 
sion, then the employer may elect to apply the 
provisions of that award (or agreement) to the 
employer's transport workers except the following 
provisions of this award which shall continue to 
apply: 

1. Title 
2. Arrangemqent 

2A. No Extra Claims 
2B. Commitment 

3. Scope 
4. Area 
5. Term 
7. Wages 

7A. Supplementary Payments 
8. Extra Rates 

13. Distant Work, Board and Lodging 
14. Time and Wages Record 
19. Contract of Service 
21. Provision of Tools & Gear 
22. Mixed Functions 
23. Proportion of Juniors 
24. Junior Workers' Certificate 
26. Definitions 
27. Learning Round 
28. Long Service Leave 
31. Air Conditioning 
34. Award Modernisation 

(ii) The parties recognise that the industry must be 
encouraged to develop more stable and permanent 
employment opportunities. There will be an 
investigation into the appropriate provisions relat- 
ing to the terms of employment of different groups 
of employees. 

Accordingly a working party will be established 
to investigate these matters and the parties commit 
themselves to report back to the Commission 
within three months of the date of this order. 

(iii) Provided further that the majority of award 
provisions which apply pursuant to subparagraph 
(i) will not apply where inconsistent with legisla- 
tion applicable to drivers of motor vehicles. 

(iv) If any questions arise as to the application of 
majority award provisions, they shall be deter- 
mined by a Board of Reference. 

(v) The parties undertake to monitor the operation of 
this clause and report back on their findings to the 
Western Australian Industrial Relations Commis- 
sion within six months of the date of this order." 

The Transport Workers (General) Award 1983 was and 
is (it was not disputed) an award which related and relates 
to the carrying or the transportation industry as such, (ie) the 
carrying and transportation of goods for hire or reward. 

The Transport Workers (Mixed Industries) Award 1984 
was asserted, without dispute, to relate to those employers 
and their employees who were engaged in various industries, 
but who transport their own goods, or transported goods or 
materials as part of their enterprise. It was because of this 
feature that the "majority" clause was inserted in the Mixed 
Industries Award some 20 years ago and varied subse- 
quently. 

The Australian Industrial Relations Commission inserted 
a similar provision in the Graphic Arts Award and other 
"mixed industries" awards. 
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It was a major part of the employers' case in the first 
instance that a' 'majority'' clause should be inserted, (in fact 
it was sought to be made a condition of the grant of the 
application), because the subject award was also or was, it 
was submitted at first instance, primarily a mixed industries 
award. If it were then, so the submission went, it followed 
that the "majority" clause should be inserted as had been 
done in the Federal mixed industries award to which it was 
directly related. 

Of course, the subject award has never contained a 
"majority" clause and that became a significant considera- 
tion for the Commission. 

The Transport Workers (General) Award 1983 does not 
contain a "majority" clause or did not at the relevant time. 

All State awards, by virtue of s.37 of the Act, are common 
rule awards. 

S.37 provides as follows:— 
"(1) An award has effect according to its terms, but 

unless and to the extent that those terms expressly 
provide otherwise it shall, subject to this section— 

(a) extend to and bind— 
(i) all employees employed in any calling 

mentioned therein in the industry or 
industries to which the award applies; 
and 

(ii) all employers employing those employ- 
ees; 

and 
(b) operate throughout the State, other than in the 

areas to which subsection (1) of section 3 
applies. 

(2) Repealed. 
(3) Repealed. 
(4) An award, and any provision of an award, whether 

or not it has been made for a specified term, shall, 
subject to any variation made under this Act, 
remain in force until cancelled, suspended, or 
replaced under this Act unless, in the case of an 
award or a provision made for a specified term, 
it is expressly provided that the award or the 
provision, as the case may be, shall cease to 
operate upon the expiration of that term. 

(5) Subsection (4) does not prevent the cancellation, 
suspension, or replacement of an award in part. 

(6) Repealed." 
The Scope clause, clause 3, of the subject award provides 

as follows (see 69 WAIG 466-483):— 
"This award shall apply to all workers following the 

vocations referred to in the wages schedule who are 
eligible for membership in the applicant union and are 
employed in the industries carried on by the respon- 
dents to this award in connection with the transporta- 
tion of goods and materials. Provided that this award 
shall not apply to bread carters, workers engaged in the 
timber industry within the South West Land Division 
nor to workers whose duties involve them in delivering 
goods or materials solely beyond the West Australian 
State border." 

Clause 7.—Wages refers to a number of classifications 
including drivers of vehicles up to 150 tonnes and over, as 
well as fork lift drivers, drivers of mobile cranes, drivers of 
tractors, loaders, washers, yardmen, motor driver's assistant 
and other classifications. 

It was accepted at first instance without detailed evidence 
being adduced, and, indeed, in submissions before us on 
appeal, that the named respondents represented a whole 
variety of industries in which respondents to the award were 
engaged in terms of the Scope clause. The Scope clause was 
interpreted by the Industrial Appeal Court in Freshwest 
Corporation Pty Ltd v. TWU 71 WAIG 1746. 

It is quite clear, therefore, that the subject award covers 
employers in a whole variety of industries from agents to 
wool scourers and fellmongers. Included are cartage 
contractors too. The award is, however, obviously, in part, 

a mixed industries award, but amongst its mixed industries 
it includes persons engaged in the transport industry for 
reward, (ie) cartage contractors. 

There was evidence adduced for the applicant through Mr 
John Joseph O'Connor. He is State Secretary of the 
abovenamed respondent union and a member of the Council 
and the Committee of Management of the Federal Transport 
Workers' Union. He acknowledged in the evidence that the 
subject award covers both the general transport and the 
mixed industries areas. In other words, this award, he said, 
covers in this State the areas covered by the two Federal 
awards. Both Federal awards have in place internal and 
external relativities appropriate to Western Australia. State 
and Federal employees have engaged in the same industries 
as are persons employed under the State award. A number 
of companies covered by the State award, are involved in 
the general cartage business, (ie) the transport for hire or 
reward, he said in evidence, and this was uncontroverted. 

The respondent, the Transport Workers' Union of 
Australia, Industrial Union of Workers, WA Branch ("the 
TWU"), has a policy of roping-in those companies to the 
Federal Transport Workers (General) Award 1983, when 
they come to the TWU's attention. 

Mr O'Connor acknowledged that people in the mixed 
industries area of the subject award would have some 
"affinity" with people who are covered by the Transport 
Workers (Mixed Industries) Award 1984 (Federal). 

He would not concede that those employers engaged in 
general transport, that is for hire or reward, were in the 
minority under the subject award. 

There was reliance, too, on what the Full Bench said in 
Australian Glass Manufacturing Co Pty Ltd and Others v. 
TWU 70 WAIG 3550 and 3558 as to the appositeness of the 
mixed industries award to the subject award. 

The application was conducted partly on the evidence of 
a witness and partly on assertions by advocates from the bar 
table, which is not uncommon. Indeed, s.26(l)(b) of the Act 
permits it. That this course is permissible is approved by the 
authority of the whole of the High Court in R v. 
Commonwealth Conciliation and Arbitration Commission 
and Others; ex pane Melbourne and Metropolitan Tram- 
ways Board 113 CLR 228 which held that a Commissioner 
of the then Federal Conciliation and Arbitration Commis- 
sion was entitled to act on the assertions of advocates 
without hearing other evidence; but if the assertions were 
challenged, it would at least be imprudent on the part of the 
Commissioner not to examine the matter further (see also 
WA Dental Technicians and Employees' Union (Perth) v. 
Devenish Dental Laboratory and Others (1980) AILR 361). 

The objections to retroactivity at first instance were that 
the union had known of the employer's intention to seek a 
majority provision for ten months. The union had done 
nothing from 26 June 1990 to 20 April 1991. Thus, the 
earliest operative date the union should be seeking was 20 
April 1991. 

Compliance with the proper processes under the princi- 
ples cannot amount to special circumstances. The principles 
establish only the minimum period between increases. 

The second payment is not automatic, but subject to 
application, and is not orderable within any specific period, 
but after six months have elapsed. 

The intent of the Structural Efficiency Principle is that 
there be no backdating of wage increases. The nature of 
structural efficiency is that the benefits be available to both 
employers and employees from the same operative date. 
This does not happen if you backdate the wage increase. 

In summary, Mr Uphill submitted that there were no 
special factors to justify a backdating of the wage increase, 
because any delay was due to proper "processing" under 
the Wage Principles. 

Next, such "backdating" was contrary to the intent of the 
principles. 

Next, it was submitted that because of the size of the wage 
increases and the poor state of the transport industry, no 
backdating of wage increases should occur. 



Reasons for Decision at First Instance. 
We summarise hereunder the reasons for decision of the 

Commission at first instance (see pages 23-37 (AB)). 
The Commission observed that the background to the 

application was the decision of the Australian Commission's 
Full Bench in Prints J2792 and J2976 which related to the 
Transport Workers (General) Award 1983 and the Transport 
Workers (Mixed Industries) Award 1984 respectively. 

The Commission quoted from decision J2792 the objec- 
tives to be attained in structural efficiency exercises (see 
pages 24-25 (AB)), but went on to find that, as to wage rates, 
the Transport Workers (Mixed Industries) Award 1984 was 
that with which the subject award was aligned. 

The Commission found, on Mr O'Connor's evidence, 
which it said was uncontroverted, that the subject award 
covers both types of transport operations covered by the 
Federal awards, (ie) transport for hire or reward and mixed 
industries transportation. 

In the end, (see page 30 (AB)) the Commission held that 
there is no conditions nexus between the subject award and 
the Federal Transport Workers (Mixed Industries) Award 
1984. The provision, (ie) the "majority" clause, went into 
the Federal award by consent 21 years ago and was not 
inserted by the Full Bench of the Australian Commission in 
June 1990 (Print J2796) but merely varied on that occasion. 
That was the case. 

It had not been sought previously to insert such a clause 
in the subject award. The subject award covers both types 
of Federal award operations within a single award. That, too, 
is the case. 

The Commission concluded that such a clause did not 
warrant inclusion as a matter of merit and would not 
improve structural efficiency. 

In any event, the Commission concluded on the authority 
of the Act and CWAI v. WA Timber Industry Industrial 
Union of Workers, South-West Land Division 71 WAIG 15 
at 17 (FB), that:— 

"The "majority" clause proposed here would have 
the effect, from time to time, of varying the prescribed 
award conditions without any application being made 
pursuant to section 40 of the Act to the Commission". 

The Commission concluded that it would be ultra vires 
its powers under the Act to purport to insert such a clause. 

The Commission therefore approved of the award 
changes sought relying on what the Australian Commission 
said it would approve had it not approved the majority clause 
in Print J2792. 

The Commission dealt with the question of retrospectivity 
of operation of its order next. It concluded that there ought 
to be a retrospective operation of the order having regard to 
the arbitrated wage rate nexus between the two awards, (ie) 
the Federal Transport Workers (Mixed Industries) Award 
1984 and the subject award, the inordinate time which 
elapsed in finalising the first stage structural efficiency 
claim, the receipt by workers covered by both federal awards 
of these increases 12 months before, and the operative date 
of 1 January 1990 for the first stage structural efficiency 
increases. 

Some regard was had, too, by the Commission to the 
notion that because first pay increases were payable as and 
from 1 January 1990, second pay increases should have been 
budgeted for by prudent employers as and from July/August 
1990. Thus the Commission determined an operative date 
to be as and from 18 September 1990. 

Conclusions. 
This was a discretionary decision, as that was defined in 

Norbis v. Norbis 65 ALR 12 (HC), and was required to be 
determined in accordance with the well known principles in 
House v. The King 55 CLR 499 (HC) as these were applied 
in Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852 (IAC). 

It was for the appellants to establish upon appeal that the 
Commission's exercise of discretion miscarried in accor- 
dance with those principles. It is not and was not for the Full 
Bench to merely substitute its decision for that of the 
Commission at first instance. 

The grounds of appeal also allege errors of law apart from 
the question of the exercise of discretion. The question of 
the jurisdiction of the Commission to insert the "majority" 
clause in the award is in that latter category. 

Mr Cuomo (of Counsel), who appeared for the respon- 
dent, the TWU, submitted that to insert such a clause would 
be unlawful and ultra vires the Commission's powers 
because the Commission had no powers to delegate its 
power to legislate. The award making and award varying 
power was, he submitted, legislative. In addition, he relied 
on s.l 14 of the Act to the same end. 

8.114(1) of the Act reads as follows:— 
"Subject to this Act, a person shall not be freed or 

discharged from any liability or penalty or from the 
obligation of any award, industrial agreement or order 
of the Commission by reason of any contract made or 
entered into by him or on his behalf, and every contract, 
in so far as it purports to annul or vary such award, 
industrial agreement or order of the Commission, shall, 
to that extent, be null and void without prejudice to the 
other provisions of the contract which shall be deemed 
to be severable from any provisions hereby annulled." 

Mr Uphill, who appeared for the appellants, submitted 
that CWAI v. WA Timber Industry Industrial Union of 
Workers, South-West Land Division (op cit), which the 
Commission had relied upon at first instance, was distin- 
guishable because conferring of power on persons in that 
matter to vary the award excluded the union involved in that 
matter from the process. That is not, as will be seen, a 
significant distinction. 

S.l 14, and its effect, was considered in detail in CWAI 
v. WA Timber Industry Industrial Union of Workers, 
South-West Land Division (op cit) at page 15, as was the 
effect of s.40 of the Act and the powers to be exercised under 
s.40 at page 17. 

Exhibit 6 sets out the majority clause proposed by the 
appellants (we have already set that out in full above). 

Mr Uphill, too, submitted that the clauses proposed would 
apply consistent terms across all of the employees employed 
by any one employer in mixed industries. 

In our opinion, the proposed variation should be consid- 
ered, having regard to its plain words. 

Firstly, it relates to the case where an employee "bound 
by this award" is employed by an employer whose principal 
business or undertaking is one other than the transport of 
materials upon public highways, and where "the majority 
of employees are covered by an award made by (or 
agreement approved by) the Australian Industrial Relations 
Commission" or this Commission. 

Where this situation exists, (and if the award were varied), 
then the employer may elect to apply to the employer's 
transport workers the provisions of that other award, (ie) or 
an award other than the subject award, except for a number 
of the subject award provisions which will be listed and 
which will still apply to the employer's transport workers. 
These include, as we have set out above. Scope, Area, 
Wages, Contract of Service and other provisions. 

The proposed subclause (ii) would set up a working party 
to investigate appropriate provisions relating to the terms of 
employment of different grades of employees. It also 
proposes provisions which will not apply where they are 
inconsistent with legislation applicable to drivers of motor 
vehicles. 

Further, the clause would require any question arising as 
to the award provisions to be determined by a Board of 
Reference. 

Subclause (v) is a clause requiring reporting back to the 
Commission on investigations into conditions of employ- 
ment. 

What then is sought to be achieved by the purported 
"majority" clause? It is this. 

(1) The subject award is to be varied by amending the 
Scope clause so that all employers who are not 
engaged in the transport industry for hire or 
reward on public highways are no longer bound 
by all of the subject award. In other words, power 
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is sought to be given to an employer to create a 
de facto separate award for mixed industries, at 
the option of the employer, without the latter 
making proper application for a new award, or a 
variation as the Act requires. 

(2) Power is to be conferred upon an employer to 
contract out of the award by applying terms of 
other awards to employees who are otherwise 
entitled to the benefit of each and every clause of 
the subject award. 

(3) Power is sought to be conferred on employers to 
vary their award in individual cases or in respect 
of all their employees, without making proper 
application under the Act. 

(4) Power is sought to be conferred on any employer 
to suspend or vary the award contrary to s.37(4) 
of the Act. 

In short, the Commission is asked to confer the powers 
which it has under s.38 and s.40 upon all employers subject 
to the award. There is no power in the Commission to do 
so. 

The power and jurisdiction conferred upon it by the 
legislation is not delegatable. The Act does not provide that 
it can. In that event, any purported order to insert the clause 
sought would be null and void (see Racecourse Co- 
operative Sugar Association Ltd and Others v. Attorney- 
General of the State of Queensland 142 CLR 460 and 
Hawkes Bay Raw Milk Producers Co-Operative Co Ltd v. 
New Zealand Milk Board [1961] NZLR 218). 

In addition, there is no jurisdiction or power under the 
statute to confer a right or power to contract out of an award 
upon anyone (see CWAI v. WA Timber Industry Industrial 
Union of Workers, South-West Land Division (op cit) and 
s.l 14 of the Act). 

The Commission clearly had no power therefore to 
include such a clause in the award. In deciding so, it was 
correct. 

In that the Australian Commission adopted a different 
view, we would indicate that the Full Bench would not 
follow its decision which is, in any event, persuasive only. 
In any event, the question of whether such a clause was intra 
or ultra vires that Commission's powers was not raised 
before the Australian Commission, at least in the cases to 
which we have been referred. 

In any event, on the material before the Commission, the 
subject award is, in its scope, clearly an award which is both 
a general and mixed industry award. It is not equatable 
solely to either of the Federal awards, but, by its scope, as 
that relates to the industries of named respondents, covers 
industries the subject of both Federal awards, (ie) mixed 
industries and the transport for hire or reward industry. 

The subject award has never included a "majority" 
clause. 

In addition, a question arises as to how such a clause as 
a "majority" clause sought to be included could, in any 
way, be said to relate to this application which deals with 
questions of structural efficiency. 

The Commission was entitled on the material before it to 
find as it did (see page 30 (AB)). 

It followed therefore that it was entitled, applying the 
dictum of the Full Bench of the Australian Commission 
quoted from Print J2976 (the application to vary the 
Transport Workers (Mixed Industries) Award 1984 (see 
page 32 (AB)), to vary the award to provide for the changes 
made in respect of the Transport Workers (General) Award 
1983 once it had decided not to insert the "majority'' clause 
sought to be inserted. That is in effect what was said should 
occur in the dicta set out at page 32 (AB). 

There was no error in the Commission's decision in those 
respects, as alleged in the grounds of appeal, or at all. 

We now turn to the question of retrospectivity of 
operation of the order. Neither the State Wage Case 1989, 
nor the National Wage Case 1989, excludes retroactivity for 
an order granting the second stage structural efficiency 
increases. However, there is no specific prohibition. 

Mr Uphill submitted that that was certainly the intent. 
However, s.39 of the Act expressly grants the power, where 
it is fair and right to do so, to make an order relating to the 
principles retroactive. Such an exercise of the power was 
upheld in the first structural efficiency case (Australian 
Glass Manufacturing Co Pty Ltd and Others v. TWU (op 
cit)) by the Full Bench. 

Federally, there was a determination that an order can 
operate retrospectively and can be made in relation to 
structural efficiency increases where there are exceptional 
or extraordinary circumstances (see Re Telecom/AJA 
Award 1988 (Print J8368) (FB)). 

There is and was clear power under the Act and the 
principles to make the order retrospectively, which is not, 
even if it could be, diluted by the principles. 

Some importance was attached by the Commission at first 
instance to the terms of the 1989 State Wage Case (69 
WAIG 2917 at 2926) under the Wage Adjustments Principle 
where the decision reads as follows:— 

"1. Structural Efficiency Adjustment: These will be 
allowable under these Principles: 

(i) a first increase of $10.00 per week for 
employees at the basic skills/trainee level; 
$12.50 per week at the semi-skilled em- 
ployee level; and $15.00 per week or three 
per cent, whichever is the higher, at the 
tradesman or equivalent level and above; 

(ii) a second increase of the same order as in (i) 
above to be paid not less than six months 
after the first increase; 

(iii) the first increase will be accessible from 
7 August 1989 but the actual date of opera- 
tion for an award will be the date on which 
that award is varied in accordance with the 
State Wage Decision of 8 September 1989; 
and 

(iv) the second increase will not be automatic, but 
subject to appl ication." 

The Order issued on 19 June 1991. It was "backdated" 
to take account of a delay in the application for the first 
structural efficiency increase. 

Mr Uphill took us to five errors which he submitted were 
made by the Commission at first instance in so determining. 

Firstly, such a decision, he said, was contrary to the Wage 
Fixing Principles. 

Secondly, the Commission erred in concluding that there 
were no or insufficient circumstances to justify retrospective 
wage increase. 

Next, he submitted that the Commission mistook facts, 
including that the employers accepted 1 January 1990 as the 
operative date of the first stage Structural Efficiency 
Principle wage increase. 

Next, he submitted that the Commission failed to take 
account of or sufficient account of the effect on employers 
of such a retrospective increase. 

Further, it was submitted that the Commission failed to 
take account of significant events after the operative date. 

It was submitted that no blame was apportionable or had 
been apportioned to justify the determination, and that no 
question of delay could be considered as relevant when the 
delay arose merely through the exhaustion of the proper 
processes available under the Act. These ceased when the 
Commission in Court Session decided that the application 
for a wage increase was a special case accommodatable 
under the principles on 3 April 1991. That was, of course 
the first structural efficiency claim (exhibit A, pages 
162-163 (AB)). Mr Uphill submitted that the second 
increase did not have to occur six months after the first 
structural efficiency increase exactly. 

It was wrong, too, for the Commission to ignore events 
after 30 September 1990, he submitted. 

It is to be noted that the employers did put to the Full 
Bench in Australian Glass Manufacturing Co Pty Ltd and 
Others v. TWU (op cit) that the decision in the first structural 
efficiency application should operate from 21 March 1990. 
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However, in that decision, the Full Bench held that there was 
sufficient material to support the decision of the Commis- 
sion at first instance whereby it decided that the order would 
operate retrospectively from 1 January 1990. 

Further it was submitted that the Commission erred in 
holding that reasonably prudent employers should have 
budgeted for first wage increases payable from 1 January 
1990 and second stage increases payable from approxi- 
mately July/August 1990 (see page 36 (AB)). 

Mr Cuomo's submission was that this was a discretionary 
decision properly made. 

There was no mandatory prohibition upon retrospectivity 
and the Commission had properly exercised the discretion 
conferred upon it, he submitted. 

It was submitted that it was a reasonable consideration to 
take into account the length of time a matter takes to be 
decided. There is no necessity to find fault. There is no 
prohibition upon retrospectivity. 

The Commission at first instance was entitled to look at 
all of the circumstances. 

All that is required are that payments be six months apart. 
It was an exercise of discretion which should not be 
reviewed. 

Mr Cuomo cited HSOA v. Association for the Blind of 
WA (Inc) 62 WAIG 2080 as to the ability of the Commission 
to make award variations retrospectively. 

The question of nexus was raised. 
We refer to HSOA v. Association for the Blind of WA 

(Inc) (op cit). That case is authority, inter alia, for the 
propositions that:— 

(1) Having regard to s.26(l)(a) and (c) of the Act, the 
Commission's primary task is to decide what date 
is the fair one to fix when entertaining an 
application to do so under s.40 of the Act read with 
s.39(3) of the Act. 

(2) However, when it is noted that the exercise of the 
Commission's jurisdiction is governed by s.26, it 
is reasonable to suppose that Parliament envisaged 
that, in the ordinary or normal case, the Commis- 
sion would not be confronted with circumstances 
which compelled it to the view that an award 
should be given retrospective effect. 

(3) Where there is a nexus between one award and 
another, clearly defined and well established, the 
existence of that nexus constitutes a circumstance 
which may be appropriately described as "spe- 
cial", and which, in the absence of countervailing 
circumstances, will make it fair and right to make 
a retrospective order if the nexus is continued. 

(4) The conduct of the parties may be a matter of 
major importance in deciding whether, and if so 
to what extent, an order should be given retrospec- 
tive effect. 

The question is whether the discretion miscarried. Firstly, 
however, for the reasons which we have set out above, we 
should have observed that the order made was not contrary 
to the Wage Fixing Principles or to s.39 and s.40 of the Act 
which permit a retrospective order to be made. 

The second structural efficiency increase was made upon 
the expiry of a period from the lodging of the application 
to the making of the order of 12 months and some days. That 
followed litigation extending over 21 months approxi- 
mately. 

Certainty, the second increase was not automatic but 
subject to application (see the 1989 State Wage Case 69 
WAIG 2917 at 2926). However, the application was made, 
and as it turned out the application for the second structural 
efficiency increase was granted. 

It is true that under the Wage Adjustments Principle 
(Structural Efficiency Adjustment), there is a provision for 
a second increase of the same order and for the same "to 
be paid not less than six months after the first increase". 

That clearly indicates that the Commission in Court 
Session expected that the first structural efficiency increase 
should be followed, comparatively rapidly, by the second if 
the appropriate application were successful. In this case, the 
first structural efficiency increase had the effect of delaying 
the second structural efficiency increase beyond the period 
when one might expect that the second structural efficiency 
increase, in the normal course of events, would have been 
granted, upon a successful application. 

There should have been a reasonable anticipation in this 
case that the second increase would have incurred within six 
months of the first structural efficiency increase, and that the 
first structural efficiency increase, in the normal course of 
events, would not have required 21 months to be dealt with. 

A fair reading of the Principle to which we have just 
referred indicates that, implicitly, the purpose is defeated if 
the second increase is delayed by the first increase which 
one would also have expected to be accessible soon after 7 
August 1989. Certainly there might be some delay. 
However, 21 months delay for whatever reason would and 
was, as a matter of equity, good conscience and merit, a 
reason for the retroactive order to be made in the terms in 
which it was made in relation to the second increase. 

To say this does not ignore the interests of the employers, 
whom the Commission observed would have been fore- 
warned by consideration of the words of the Wage 
Adjustments Principle, that an increase, in the normal course 
of events, if it were ordered, would be ordered within a 
relatively short time, not much over six months. 

Put another way, it was open to the Commission at first 
instance, on the material before it, to find that the delay here 
was an exceptional circumstance or, in terms of s.39 of the 
Act, a special circumstance making it fair and right to make 
the order which was made. 

As to the Commission's decision being based on a nexus 
between the Federal transport awards and the subject award, 
we would say this. We do not see that a nexus could be 
substituted for the need to establish the necessary award 
variation under the Act and the Principles. However, that is 
not to say some weight cannot be given in deciding whether 
the order should be retroactive to the fact that persons in the 
transport industry covered by federal awards, some in the 
same State, have benefited from structural efficiency 
payments. We are not presently persuaded that it is a 
consideration which should be given great weight However, 
the discretion would have been properly exercised, in any 
event, without that reason. 

As to the position of the employers, they had already 
benefited as a result of the delay. They were not to blame, 
but that was not the main point. The point is that they did 
not, on the evidence, experience a substantial detriment as 
a result of the exercise of discretion by the Commission. 

The equity, good conscience and substantial merits of the 
case required some consideration of the fact that employees 
had been deprived of what, in the normal course of events, 
they would have received much sooner. That said it was not 
a matter for blame in respect of the employers' position, but 
a matter of having regard to the Wage Adjustments 
Principle, the nature of the Structural Efficiency Principle 
set out under the 1989 State Wage Case, and of the 
Commission exercising its discretion correctly to make the 
order retrospective to about six months after the order in the 
first application at first instance was made. Again, too, in 
a case such as this, we apply what Brinsden J said in Belo 
Fisheries v. Froggett 63 WAIG 2394:— 

"It is unnecessary for me to consider the further 
reason for dismissing the appeal referred to by Olney 
J. but it might be useful to point out that the learned 
authors of Halsbury 4th Ed. say in Vol.1 para.63 a court 
will generally be reluctant to disturb the findings of a 
tribunal specialised knowledge of technical subject 
matter, irrespective of whether those findings be 
classified as law or fact and reference is made 
specifically to Industrial Tribunals. Where an Industrial 



Tribunal is called upon to exercise its jurisdiction 
according to equity, good conscience, and die substan- 
tial merits of the case, similar considerations might be 
thought to be relevant." 

The decision was therefore an exercise of discretion 
which was not erroneous for the reasons alleged in the 
grounds of appeal, or at all. 

For those reasons no ground of appeal is made out and 
the appeal will be dismissed. 

Order accordingly 
Appearances: Mr J N Uphill on behalf of the appellants. 
Mr M D Cuomo (of Counsel) on behalf of the respondent. 

consented to the amendment, and whereas the Full Bench 
found it necessary to make such orders as were necessary 
for the expeditious and just hearing and determination of this 
matter, it is this day, the 25th day of February 1993, ordered, 
by consent:— 

"That leave be and is hereby granted to the 
appellants to amend (2)(b) of the "Substitute Order 
Sought" on page 3 of the appeal book by substituting 
in the last line of (2)(b) for the figure "6" the figure 
"19". 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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This matter having come on for hearing before the Full 
Bench on the 24th day of August 1992 and having heard Mr 
J N Uphill on behalf of the appellants and Mr M D Cuomo 
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Full Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 25th day of 
February 1993 wherein it was found that the appeal should 
be dismissed, it is this day, the 25th day of February 1993, 
ordered that appeal No 922 of 1991 be and is hereby 
dismissed. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

President. 
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J N Uphill on behalf of the appellants and Mr M D Cuomo 
(of Counsel), by leave, on behalf of the respondent, and the 
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18 February 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an application by the Registrar (the holder of 
that office as defined in s.7 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act")) 
made under S.84A of the Act to enforce an order. No C 366 
of 1992, made by Fielding C on 19 June 1992, and, in fact, 
order (3) only, of that order. 

The parties to the proceedings in which the order was 
made were Hamersley Iron Pty Ltd, the applicant, and the 
respondents in this matter, as respondents. 

Order (3) reads as follows:— 
"That each of the Unions and their officials take all 

such steps as may be necessary to ensure that the said 
industrial action ceases as soon as may be, but in any 
event no later than 2300 hours on the 20th day of June, 
1992, at Dampier and no later than 0001 hours on the 
21st day of June, 1992, at Tom Price and at Paraburdoo 
and that thereafter its members refrain from engaging 
in any further industrial action in respect of this matter 
until this Order is revoked; and" 

The grounds of the application, as amended, are as 
follows:— 

"METALS AND ENGINEERING WORKERS' 
UNION—WESTERN AUSTRALIA; THE AUSTRA- 
LIAN WORKERS UNION', WEST AUSTRALIAN 
BRANCH, INDUSTRIAL UNION OF WORKERS; 
AUSTRALIAN ELECTRICAL, ELECTRONICS, 
FOUNDRY & ENGINEERING UNION, (WESTERN 
AUSTRALIAN BRANCH); THE CONSTRUCTION, 
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MINING, ENERGY, TIMBERYARDS, SAWMILLS 
AND WOODWORKERS UNION OF AUSTRA- 
LIA—WESTERN AUSTRALIAN BRANCH failed to 
take all such steps as were necessary to ensure that 
industrial action ceased no later than 2300 hours on the 
20th day of June, 1992, at Dampier and 0001 hours on 
the 21 st day of June, 1992 at Tom Price and Paraburdoo 
and that thereafter their members engaged in further 
industrial action whilst the order was current; contrary 
to Order (3) of Order no. C366 of 1992." 

The respondents to the application, it is not in issue, are 
organisations as defined in s.7 of the Act. 

There was also a Notice of Intention to Intervene filed by 
Hamersley Iron Pty Ltd (hereinafter referred to as "Hamer- 
sley") which relied on the following grounds:— 

"1. Hamersley has a sufficient interest in the matter 
pursuant to section 27(1 )(k) on the basis that: 
(a) Hamersley was the party which originally 

applied to have the section 44 conference out 
of which the orders sought to be enforced 
arose; 

(b) the orders sought to be enforced directly 
effect Hamersley's legal rights; 

(c) the orders issued in the conference directly 
effect Hamersley's financial interests; 

(d) Hamersley pursuant to section 83(1) of the 
Act, being a person on behalf of whom an 
order applies, may apply to the Industrial 
Magistrate for enforcement of the order; and 
it is inherent on the construction of sections 
83(1) and 84A(l)(iv) of the Act that Hamer- 
sley has an inherent sufficient interest in the 
proceedings upon which to base a right to 
intervene; and 

(e) the proceedings in this matter are so inter- 
twined with the civil proceeding in the 
Supreme Court such that matters which are 
disclosed in these proceedings will directly 
impact upon the conduct of the Supreme 
Court proceedings and may therefore directly 
effect the legal rights and financial interests 
of Hamersley as a party to those proceedings. 

2. The orders pursuant to section 84(5) of the Act 
which the Full Bench can make in relation to the 
enforcement proceeding directly effect the legal 
and/or financial interests of Hamersley. 

3. The parties to the proceedings suffer no undue 
interruption to the proceedings by an intervention 
of Hamersley at this time and indeed, such 
intervention may facilitate the efficacious conclu- 
sion of the proceedings. 

4. The legal rights, financial interests and reputation 
of Hamersley are likely to be at least indirectly 
effected by these proceedings and accordingly on 
the basis of procedural fairness and natural justice 
the Commission should grant a right of interven- 
tion to Hamersley in this matter." 

The respondent, the Metals and Engineering Workers' 
Union—Western Australia (hereinafter referred to as "the 
MEWU"), sought particulars of the application in a letter 
dated 21 October 1992 by its Solicitors, Messrs Northmore 
Hale Davy & Leake, to the Crown Solicitor who instructs 
Counsel appearing for the Registrar. 

The particulars sought were in the following terms:— 
"1. As to the allegation that the officials of the union 

failed to take all such steps as was (sic) necessary 
under the order, state which officials were 
responsible for that alleged failure. 

2. As to the allegation that the officials of the union 
failed to take all such steps as was (sic) necessary 
under the order, state which officials of the union 
were required to perform an act and identify each 
act which should have been performed and by 
whom. 

3. As to the allegation that the union failed to take 
all such steps as was (sic) necessary under the 
order, state each step which was necessary to 
ensure compliance with the order. 

4. State the precise respects in which the officials of 
the union, and which officials, failed to take all 
such steps as was (sic) necessary to ensure 
compliance with the order. 

5. State which of the union's members engaged in 
further industrial action contrary to the order. 

6. State with precision what act or acts should have 
been performed by the union and its officials to 
comply with the order. 

7. State with precision nature and identity of each 
action undertaken by the members of the union 
which constituted further industrial action con- 
trary to the order." 

When these proceedings came on for hearing first on 17 
November 1992, Hamersley sought leave to intervene on the 
grounds set out in the Notice of Intention to Intervene. That 
application was opposed by the respondents. 

These proceedings are proceedings instituted by the 
Registrar in that capacity as a statutory appointee under the 
Act. If the Registrar establishes a breach of the orders, which 
he alleges, then he is entitled to seek orders in terms of 
s.84A(5) of the Act which provides for "penalties". 

The nature of enforcement proceedings was explained in 
some detail by the Full Bench in Registrar v. CSA 69 WAIG 
2937. They are proceedings which, although based on the 
civil standard of proof (namely the balance of probabilities), 
and although requiring attempts at conciliation to occur (see 
s.84A(4) of the Act), seek, if successful, a penalty or orders 
which are, for the most part, in the nature of a penalty. They 
range from accepting an undertaking to imposing a caution 
or fine, or directing the Registrar or Deputy Registrar to 
issue a summons under s.73(l) of the Act, requiring an 
organisation to show cause why it should not be de- 
registered. That is the nature of the proceedings. The 
proceedings are not, however, criminal proceedings. 

S.27(l)(k) of the Act enables the Commission to permit 
a person to intervene, if, in the opinion of the Commission, 
the person "has sufficient interest in the matter". 

The "matter" here is, as we have said, an application to 
enforce an order of the Commission. 

Hamersley is and was the employer of members of all of 
the respondent employee organisations. 

The orders made were made in s.44 proceedings 
originated by Hamersley. On their face, they appear to be 
s.44(6) orders. 

The principles which should guide the Commission in 
deciding whether there is sufficient interest were set out in 
Gaims and Dempsey v. RANF and Others 69 WAIG 2343 
at 2347 where the President applied Re Ludeke and Others; 
ex pane Customs Officers Association of Australia 4th 
Division 155 CLR 513 at 517 per Gibbs CJ at pages 519-521 
and per Brennan J at pages 528-529. 

Summarised, a person whose rights are not directly 
affected by proceedings is not entitled to intervene in 
proceedings. 

We should point out that there is in existence an action 
in the Supreme Court of this State (No 1820 of 1992) 
wherein Hamersley is the plaintiff and the four respondents 
are defendants. Further, a number of individuals are named 
as defendants (see exhibit 1). They, as we understand what 
was said to us, although the pleadings are not clear, are 
officers or members of the respondent organisations. 

The writ which commenced that action (exhibit 1) alleges 
that all of the defendants caused, induced or procured 
breaches of contract or interfered with the performance of 
contracts between the plaintiff and other persons, firms and 
companies between 16 June 1992 and the date of issue of 
the writ and interfered with the economic relations of the 
plaintiff. There are also allegations of conspiracy, of 
interfering with the quiet and lawful enjoyment by the 
plaintiff of its property between 20 June 1992 and date of 
issue of the writ, and of illegal acts contravening s.4 of the 
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Government Agreements Act 1979 and S.96B of the 
Industrial Relations Act 1979. The writ appears to have been 
issued on 29 June 1992. 

The order of Fielding C dated 19 June 1992 seems not to 
have been deposited in the office of the Registrar until 23 
September 1992. That is according to the Registrar's stamp 
on the copy order tendered herein as exhibit 2. 

The writ, however, seeks injunctions, declarations and 
damages against all of the respondents, which includes 14 
individuals. The damages sought include unspecified dam- 
ages and $48,692,623.76. 

It was submitted to us that Hamersley has sufficient 
interest because it was the party which originally applied to 
have the s.44 conference, out of which the orders sought to 
be enforced arose. 

The question of validity of the order arises, and, as a party, 
Hamersley should be heard on that question, it was also 
submitted. As against that, it was submitted that there was 
no role in the proceedings which was not adequately and 
properly filled already by the Registrar. 

These were proceedings to enforce an order and are 
narrow proceedings for that purpose, so the submission 
went. 

It was also submitted that as the "victim" of industrial 
action, Hamersley was best qualified to make submissions 
concerning the appropriate penalty and the consequences 
flowing from the alleged contraventions. Against that it was 
submitted by the applicant that these matters could be quite 
adequately attended to by the Registrar. 

It was submitted, too, that Hamersley should be heard on 
the question of validity of the order, if the validity of the 
order made by Fielding C were impugned, since the order 
was made in proceedings at its instigation. 

It is quite clear to us that the material sought to be put 
can all be put by the applicant. 

Indeed, there is some indication in the submissions that 
Hamersley is, in effect, seeking to be made indirectly an 
applicant without taking on the responsibility of being an 
applicant under s.84A(l) of the Act which it could seek to 
do. 

Hamersley relies, too, on the assertion that the orders 
sought directly affect its legal rights or interests. In our 
opinion, they do not affect the reputation or financial 
interests of Hamersley, nor its rights directly, or if they do 
it has not been so established. 

What is in issue is this. Was there a breach of or a failure 
to comply with orders of the Commission? If there were, a 
"penalty" can be imposed. Because of that, the proceedings 
do not directly affect the legal rights of the applicant. For 
the same reason, they do not relate, in any direct sense, to 
what might occur in any Supreme Court proceedings 
involving Hamersley, the respondent and other parties. 

Thus, s.26(l)(a), (b) and (c) of the Act do not require us 
to use our discretion under s.27(l)(k) of the Act to permit 
Hamersley to intervene in relation to any question of validity 
of the subject orders or any question of "penalty" at all. 
These are matters which can be properly put by the 
Registrar. 

There is no denial of natural justice as an effect of such 
a decision. Further, there is nothing unfair to Hamersley in 
the effects of such a decision. 

Hamersley's rights, for those reasons, are not directly 
affected, and the application for leave to intervene is 
dismissed. 

Application for a Stay. 

Next, there was an application by the respondents to stay 
these proceedings until the action in the Supreme Court, to 
which we have referred, (Hamersley Iron Pty Ltd v. MEWU 
and Others (No 1820 of 1992)), was "completed". 

This was because the proceedings in the Supreme Court 
and those before us relied substantially on the same facts. 
It was the submission, too, that the resolution of one set of 
facts in a higher court ought to result in the stay of 
proceedings in a lower court. 

Further, it was submitted that the same observations 
applied to the question of the validity of the subject order. 

There was a further submission that the individuals sued 
in the Supreme Court action, who were officials of the union 
at the three sites involved in the proceedings before Fielding 
C, and the subject of the allegations brought against the 
unions would be put in jeopardy if the respondents decided 
to call them to give evidence in these proceedings. 

Since these persons were defendants in the Supreme 
Court action, it was submitted that they would be put in 
jeopardy because their evidence would be recorded and 
transcribed and could be used in the action in the Supreme 
Court. This would occur, so the submissions went, because 
there was an identity of legal issues in the two matters. 

Ms Smith (of Counsel), who appeared for the applicant, 
took us to a number of authorities relating to stays of civil 
proceedings where criminal proceedings were pending. 
These included Norilya Minerals Pty Ltd v. Ireland and 
Another [1991] 5 WAR 411 at 416 per White AJ, as well 
as Rochfort v. John Fairfax and Sons Ltd [1972] 1 NSWLR 
16, Laws v. Australian Broadcasting Tribunal 93 ALR 435 
(HQ and Philippine Airlines v. Goldair (Aust) Pty Ltd and 
Others [1990] VR 385 at 387. 

Mr Edwards (of Counsel), who appeared for the MEWU, 
had already referred us to Law Society of South Australia 
Incorporated v. Donovan [1974] 9 SASR 38 per Zelling J, 
Mark Stephen Holdings Pty Ltd and Others v. Garlick 
(Appeal Nos 413-417 of 1986) (unreported) (Supreme Court 
of WA) per Pidgeon J and The Commissioner for State 
Taxation v. Bayswater Hire Cars Pty Ltd (Appeal No 38 of 
1989) (unreported) (Supreme Court of Western Australia), 
and were also referred to us by Ms Smith. 

There was some argument as to whether these proceed- 
ings could be categorised as civil or criminal, but, in the end, 
the distinction was not of a great deal of consequence. 

There was also argument as to whether Fielding C's 
orders could be challenged as invalid in this Commission. 
That argument went to whether there was an identicaliity of 
issues between these proceedings and those in the Supreme 
Court. 

It was sought by Mr Edwards to distinguish the authorities 
cited to us on the basis that they did not involve detriment 
to a third party, and, on that basis, of course, it can be said 
that they did not. 

Ms Gillard (of Counsel), who appeared for The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers, submitted to us that there was no urgency about 
the enforcement proceedings and that the Registrar was not 
likely to suffer a detriment if there were a stay. In other 
words, no prejudice could be occasioned to the Registrar by 
an adjournment of these proceedings. There would be 
prejudice, however, to the respondent organisations and the 
officials who are defendants in appeal No 1820 of 1992, it 
was submitted. 

Firstly, we are not of the opinion that this is an application 
for a stay. It is really an application to adjourn these 
proceedings until the action in the Supreme Court has been 
completed. We were told that it would be 12 to 18 months 
before that action came to trial. 

There is no power to stay proceedings under the Act, 
except under s.49( 11) specifically provided for in the Act. 

Furthermore, whilst s.27(l)(v) of the Act might be said 
to confer a power to stay proceedings by its broad power to 
generally give all such directions and do all such things as 
are necessary or expedient for the expeditious and just 
hearing and determination of the matter, it may not 
accommodate the power to stay. 

However, be that as it may. s.27(l)(f) of the Act confers 
a specific power to adjourn proceedings, and that is the 
power which we were really called upon to exercise here. 
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In our opinion, this was an application to adjourn these 
proceedings until the action, (Hamersley Iron Pty Ltd v. 
MEWU and Others (No 1820 of 1992)), in the Supreme 
Court has been heard and decided. 

Myers v. Myers [1969] WAR 19 at 21-22 per Jackson J 
is the authority which applies. Some observations made in 
Norilya Minerals Pty Ltd v. Ireland and Another (op cit) by 
White AJ are also helpful. 

(1) The decision is a discretionary decision. 

(2) An applicant for an adjournment should establish 
that he/she is entitled to the adjournment. 

(3) An adjournment cannot be granted as a right 
merely because there are enforcement proceedings 
in the Commission and civil proceedings at the 
same time touching upon some or all of the same 
subject matters. 

(4) To grant or refuse an adjournment is a matter for 
the discretion of the Commission to whom the 
application is made. 

(5) Where the refusal of an adjournment would result 
in a serious injustice to one party, an adjournment 
should not be granted unless in turn this would 
mean serious injustice to another party. 

(6) An applicant is entitled in this Commission to 
have his/her application heard and determined in 
the ordinary course of the procedure and business 
of the Commission, as a general rule. 

(7) Each application to adjourn must be considered on 
its merits, as s.26 of the Act requires. 

We apply those principles. 

The situation here is this. The Commission made orders 
which are sought to be enforced by the Registrar in these 
proceedings. 

The circumstances in which the orders were made 
support, to some extent, a Supreme Court action against 
some respondents in this application (so it is alleged), and 
some of the officials who are not respondents in this 
application are, of course, parties in the action (Hamersley 
Iron Pty Ltd v. MEWU and Others (No 1820 of 1992)). 

This application is brought by the Registrar in his capacity 
as Registrar to enforce an order of the Commission. The 
Registrar is, however, no different from any other party in 
that he is entitled to be heard by the Commission as any 
other party would be in the normal course of business and 
in accordance with the Commission's procedures, subject to 
any order of the Commission altering that position. 

There is a question of public interest to be considered 
where the Registrar seeks to enforce the orders of the 
Commission, and an adjournment or "stay" is sought. 

There is some coincidence of issues between this 
application and Hamersley Iron Pty Ltd v. MEWU and 
Others (No 1820 of 1992). That much appears to be common 
ground between the parties. 

However, there is little material available to delineate the 
extent of issues and evidence. 

It is accepted that the order of Fielding C may be sought 
to be put in issue in both proceedings. However, what else 
is said to be involved by way of evidence is not clearly 
apparent. It is not even certain that the same evidence will 
be called in these proceedings and the Supreme Court, 
because no decision has been made in this matter as to what 
evidence is to be called, as we understand Mr Edwards' 
submission. 

It is unnecessary to find, nor is there sufficient material 
to enable us to say whether Fielding C's order can be 
impugned before us in the context of these submissions, in 
any event, so arguments as to that question are not 
conclusive. That matter can await its direct attention upon 
submissions. 

The action in the Supreme Court (Hamersley Iron Pty Ltd 
v. MEWU and Others (No 1820 of 1992)), however, will not 
be heard for at least 12 months, in any event. The potential 
injustice to the respondents is said to be that there will be 
some duplication of evidence and issues. How much is not 
clear. 

Further, the respondents and their officials, who are not 
parties to these proceedings, but all of whom are defendants 
in Hamersley Iron Pty Ltd v. MEWU and Others (No 1820 
of 1992), will be prejudiced if the officials are called to give 
evidence in these proceedings. That is because Hamersley 
will have notice of their evidence in advance. 

In our opinion, it is not certain, as we have said, that they 
will give evidence in this matter, nor is it certain what 
evidence they will give. In any event, the officials are not 
parties to this action. 

Further, in any event, revealing what is evidence and what 
might become evidence in civil proceedings is entirely 
different from risking the invasion of the right to silence in 
criminal proceedings by proceeding first with a civil claim. 

On the other hand, there are civil proceedings in this 
matter which are not at all imminent and will not be heard 
for at least a year or a year and a half, if they are heard at 
all. After that there will need to be judgment following a 
trial. In other words, this application is ready for hearing and 
determination now; the situation with Hamersley Iron Pty 
Ltd v. MEWU and Others is not. 

The Registrar has duties to carry out in his capacity as 
Registrar, and he has made an application. These are 
proceedings involving public interest in that they are an 
application relating to orders of the Commission in relation 
to an industrial matter which, in fact, involved a dispute. 

The detriment caused by the revelation of evidence which 
might or might not be called in this matter prematurely, 
when civil proceedings are entrain, is not so serious that it 
will cause serious injustice to the respondents. In any event, 
it is predicated upon that evidence being called. 

As to the officials, if it is relevant to consider their 
interests at all, since they are not parties to these 
proceedings, the same observations apply. 

In civil proceedings, too, much of the cases of the parties 
will become known by pleadings, particulars, notices to 
admit, interrogatories and discovery, even if the evidence is 
not. 

It is not at all unusual, of course, if we may say so too 
by way of illustration, for evidence to be adduced before the 
Coroner which is later made use of in civil proceedings. 

We are not persuaded that any serious injustice will be 
occasioned to the applicant by hearing this application now, 
and there is an interest which the public has in having 
applications pertaining to the alleged breach of orders of the 
Commission heard and determined. 

Insofar as it might be relevant, we are not persuaded that 
any serious injustice will be occasioned to the officials 
referred to in these submissions. 

We see no reason why the Registrar, who is a party hereto, 
should not be entitled to proceed, it not having been 
established that an adjournment ought to be granted within 
the tests set out in Myers v. Myers (op cit). 

The application to adjourn these proceedings will 
therefore be dismissed. 

Request for Particulars. 
There was an application by the MEWU for further and 

better particulars. It is quite obvious that the particulars 
sought should be ordered to be provided. 

The request for particulars related to material which 
should have been supplied, and s.27(l)(v) of the Act requires 
that we order those particulars to be provided. We will 
therefore order accordingly. 

Appearances: Ms J.H. Smith (of Counsel) on behalf of the 
applicant. 

Mr S.R. Edwards (of Counsel) on behalf of the 
respondent, Metals and Engineering Workers' Union— 
Western Australia. 
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Ms J. Gillard (of Counsel) on behalf of the respondent, 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

Mr D.H. Schapper (of Counsel) on behalf of the 
respondents, the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 
Branch. 

Mr D.S. Ellis (of Counsel) and with him Mr R.D. Allen 
(of Counsel) on behalf of Hamersley Iron Pty Ltd seeking 
leave to intervene. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Registrar 

and 
Metals and Engineering Workers' Union—Western 

Australia, The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Australian Electrical, 

Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

No. 1281 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20 November 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 17th and 18th days of November 1992 and 
having heard Ms J H Smith (of Counsel) on behalf of the 
applicant, Mr S R Edwards (of Counsel) on behalf of the 
respondent, Metals and Engineering Workers' Union— 
Western Australia, Ms J Gillard (of Counsel) on behalf of 
the respondent. The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, Mr D H 
Schapper (of Counsel) on behalf of the respondents, the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch, and Mr D 
S Ellis (of Counsel) and with him Mr R D Allen (of Counsel) 
on behalf of Hamersley Iron Pty Ltd seeking leave to 
intervene pursuant to s.27(l)(k) of the Industrial Relations 
Act 1979 ("the Act"), and the Full Bench having 
determined that its reasons for decision in respect hereof will 
issue at a future date, it is this day, the 20th day of November 
1992, ordered and declared as follows:— 

(1) That leave be and is hereby granted to the 
intervener to make submissions pursuant to 
s.27(l)(k) of the Act only. 

(2) That the intervener herein has no sufficient 
interest such as to enable it to be granted leave to 
intervene in these proceedings at this stage of the 
proceedings pursuant to s.27(l)(k) of the Act, and 
that therefore the application to intervene is 
dismissed. 

(3) That the application by the respondents herein to 
adjourn the proceedings herein until action No 
1820 of 1992 in the Supreme Court of Western 
Australia is concluded be and is hereby dismissed. 

(4) That the applicant be and is hereby granted leave 
to amend the application herein by:— 
(a) Deleting the words "and their officials" in 

lines 6 and 7. 
10365—2 

(b) Substituting the word "were" for the word 
"was" in line 7. 

(c) Substituting the word "their" for "its" in 
line 11. 

(5) (a) That the respondents herein file and serve 
any requests for further and better particulars 
on the 19th day of November 1992. 

(b) That within seven days of the 19th day of 
November 1992 the applicant do file and 
serve answers to any request for further and 
better particulars as aforesaid. 

(c) That the respondents do file and serve 
answers to the application herein within 
seven days of the 26th day of November 
1992. 

(6) That application No 1281 of 1992 be and is hereby 
adjourned for further hearing and determination to 
10.30 am on Monday, the 22nd day of February 
1993, Tuesday, the 23rd day of February 1993, 
Wednesday, the 24th day of February 1993, 
Thursday, the 25 th day of February 1993 and 
Friday, the 26th day of February 1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Registrar 

and 
Metals and Engineering Workers' Union—Western 

Australia, The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Australian Electrical, 

Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

No. 1281 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 February 1993. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 22nd, 23rd, 24th, 25th and 26th days 
of February 1993 and the applicant and the second named 
respondent. The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, having applied to 
the Full Bench to list the question of the validity of order 
No C 366 of 1992 on the 22nd day of February 1993 and 
otherwise adjourn the matter, and the first named respon- 
dent, the Metals and Engineering Workers' Union— 
Western Australia, the third named respondent, the Austra- 
lian Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), and die fourth named respon- 
dent, The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch, having consented by letters to such 
application, and the letters having been filed herein, it is this 
day, the 19th day of February 1993, ordered by consent as 
follows:— 

(1) That the application herein be listed for hearing 
on the 22nd day of February 1993 to deal only 
with the matter of the validity of order No C 366 
of 1992. 
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(2) That the application herein listed for hearing and 
determination on the 23rd, 24th, 25th and 26th 
days of February 1993 be and is hereby adjourned 
sine die. 

(3) That the said application herein not be further 
listed for hearing and determination prior to the 
matter of the validity of order No C 366 of 1992 
being determined, without further order of the Full 
Bench. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 
Application for Alteration 

of Rules—* 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
No. 1253 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER O.K. SALMON. 
COMMISSIONER A.R. BEECH. 

17 February 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This application was made by the abovenamed organisa- 
tion which is an organisation registered under the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), by s.62(2) in particular. The application is, in 
fact, to amend rule 4.—Eligibility for Membership, as 
follows:— 

(1) By adding the words "particle board factories, 
timber fibre board factories" after the words 
"veneer mills," in line 3 of sub-rule (1). 

(2) By adding the words "or in the timber industry 
generally" after the words "saw servicing estab- 
lishments" in lines 4-5 of sub-rule (1). 

By the alteration sought the applicant seeks constitutional 
coverage of workers employed in particle board factories, 
timber board factories, or in the timber industry generally. 

There were no objections filed by any members of the 
applicant organisation, nor by any other person. 

Ms Love, who appeared for the applicant organisation, 
made submissions in relation to the rules of the applicant. 
Rule 35.—Alterations to the Rules provides that no 
alteration to these rules shall be made unless the proposed 
alteration has been approved by a majority of those financial 
members of the union present and voting at a general 
meeting of the union. 

An affidavit sworn by the Acting Secretary, Mr Neil 
Flynn, on 2 December 1992 was tendered as exhibit 1. 

Exhibit IB is a set of Minutes of a Special General 
Meeting of the applicant organisation on 30 June 1992, 
wherein some 44 named persons were in attendance. 
Pursuant to rule 22.—General Meetings a quorum for a 
general meeting is required to be constituted by any 30 
financial members./The minutes of that meeting showed that 

the motion was carried unanimously, as was the motion 
authorising the application to be made to the Western 
Australian Industrial Relations Commission. This rule was 
complied with. 

In accordance with rule 22, a notice to members of any 
general meeting shall be given by causing to be published 
in a newspaper having circulation throughout the State of 
Western Australia a notice with the relevant particulars not 
less than 7 days prior to the said general meeting. This was 
done. 

Exhibit 1A is a photocopy of a notice published in "The 
West Australian" on Friday, 19 June 1992 on page 57 of the 
"Public Notices" section of that edition. The notice gave 
the time and place of the meeting and the reason for the 
general meeting being called. 

Rule 35 requires that 21 days notice of the proposed 
alteration and the reasons therefor shall be given to 
members. By that rule, too, the notice and reasons are 
required to be in writing and distributed to all members of 
the union. Rule 35 requires that such notice shall inform the 
members that they or any of them may object to the 
proposed alteration or to the making of an application to 
register the proposed alterations by forwarding a written 
objection to the Registrar of the Western Australian 
Industrial Relations Commission. 

Exhibit 1C, it was submitted, is a copy of page 34 of the 
organisation's July 1992 publication "AVANTI" which 
members received on or about 17 July 1992, so Ms Love 
informed us. The notice, it was submitted, gave the proposal 
to vary rule 4.—Eligibility for Membership and the required 
information in relation to lodging objections. 

Ms Love submitted that it was clear that the full rule was 
not contained in the notice and it may well be that some 
people consider that paraphrasing the notice. 

Ms Love referred us to AEEFEU 72 WAIG 2639, a matter 
that looked at the question of paraphrasing and when was 
it sufficient and when was it not sufficient, whether the 
notice that went to members was in fact reasonable and 
whether it met the requirements of the Act and the 
organisation's rules. At page 2641, it was submitted that the 
Full Bench found that the paraphrasing that was used in that 
case was sufficient because it did detail the specific words 
of the alteration and the specific rule was identified. This, 
it was submitted, gave members a sufficient understanding 
of the proposal for them to be able to lodge objections or 
simply to make an assessment of the effect of that. The 
AEEFEU application for alteration of rules (op cit) is 
authority for the proposition that this notice was sufficient. 

It was the submission of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch that the notice that 
appeared was circulated to members via Avanti and was 
sufficient to comply with both the union rules and the Act 
itself. They are in almost the same terms. Rule 35 was 
complied with. 

Ms Love then took us to rule 8.—Powers of the 
Committee of Management, and, in particular, to rule 8(a) 
which it was submitted gave the Committee of Management 
the power to start the process of altering the rules. That is 
the case. The rules, too, contain a requirement that where 
the proposed rule change relates to any of the divisions of 
the union, then that rule change cannot become effective 
without the agreement of the Divisional Committee. 

Rule 11, it was submitted, covers the divisions of the 
union, and, in this case, it was the Forest and Forest Products 
Division which was affected by the proposed rule change. 

Exhibit 3 is a copy of the minutes of the Forest and Forest 
Products Division Meeting held on 1 July 1992. The first 
item under the heading of "General Business" reads as 
follows:— 

"1. The proposed Rules change to Rule 4.—Eligibil- 
ity for Membership, D. Murie moved and R. 
Henry seconded that Rule 4.1 now reads as per the 
attached resolution. 

Carried" 
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Ms Love submitted that as both the minutes and the actual 
resolution which was moved were seconded and carried, 
then rule 8(a) had been complied with in that the division 
had agreed to the proposed rule change. 

It was further submitted that point 5 of the affidavit of 
Neil Flynn is a statement that the union's solicitor, D H 
Schapper, made application to the Full Bench on 30 
September 1992 in accordance with a decision of the union 
Executive of 21 August 1992 and that the alterations sought 
in application No 1253 of 1992 are the same as those 
endorsed unanimously at the special general meeting and 
advised to members in AVANTI. That was clearly the case. 

Ms Love submitted, finally, that the application had been 
authorised in accordance with the rules of the organisation, 
which is a requirement of s.62(3) of the Act, and that the 
steps that were taken to authorise those rules comply with 
s.62(3)(b) in that members were adequately informed or that 
the union took reasonable steps to adequately inform the 
membership of the proposed alteration, the reasons for the 
alteration and the requirement that they be informed to their 
right to lodge objections. 

In addition, all of those provisions required to be 
complied with by virtue of s.62(4) of the Act have been 
complied with. 

The abovementioned findings, including findings as to 
fact, enabled us to say that an order to authorise the 
alterations sought should be made. 

Appearances: Ms B. Love on behalf of the applicant 
organisation. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
No. 1253 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER O.K. SALMON. 
COMMISSIONER A.R. BEECH. 

3 December 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 3rd day of December 1992 and having heard 
Ms B Love on behalf of the applicant organisation, and the 
Full Bench having determined that reasons for decision will 
issue at a future date, it is this day, the 3rd day of December 
1992, ordered:— 

(1) That the application herein to alter rule 4.— 
Eligibility for Membership be and is hereby 
granted. 

(2) That the Registrar be and is hereby authorised to 
register the following alterations to rule 4.— 
Eligibility for Membership of the applicant organ- 
isation as follows:— 
(a) By adding the words "particle board facto- 

ries, timber fibre board factories" after the 
words "veneer mills," in line 3 of sub-rule 
(1). 

(b) By adding the words "or in the timber 
industry generally" after the words "saw 
servicing establishments" in lines 4-5 of 
sub-rule (1). 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 
In the matter of an application by The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 

Australia—Western Australian Branch for alteration of 
registered rules. 

No. 1253 of 1992. 

TREVOR POPE DEPUTY REGISTRAR. 
3 December 1992. 

Decision. 
HAVING been ordered by the Full Bench I have this 3rd day 
of December 1992 altered rule 4.—Eligibility for Member- 
ship of the applicant organisation, in terms of the Order of 
the Full Bench in this matter. 

T. POPE, 
Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

17 February 1993. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 18 De- 
cember 1992 at the hearing and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
Thank you gentlemen. We have heard what you have had 

to put to us. We are of the opinion that the adjournment 
should be granted. It has not been demonstrated to us that 
any manifest injustice will occur to either side as a result. 

The question of other objectors' standing has not yet been 
determined. Until the rules are altered, if they ever are, then 
the status quo remains. In any event, the question or 
questions that we are to determine might be better put before 
us upon the parties having had what we hope will be the 
advantage of reading what the Commission otherwise 
constituted might determine and its reasons in Drake and 
Others v. Carter and Others (Nos 1053,1478,1479 and 1529 
of 1991 and 127 of 1992) (unreported) dated 23 December 
1992. 

It is, we think, premature for us to deal with the matter 
at the moment for that reason. Further, we think it is fair to 
say that there will be a number of considerations relevant 
to it which have not been put to us, including the status of 
the decision of the President under s.34 of the Industrial 
Relations Act 1979 which is, in our view, very difficult to 
deal with when the parties do not know what that is, as a 
practical point of view. There will be other questions such 
as questions of public policy and duplication of litigation, 
highlighted by Mr Nisbet's conjecture as to the parties 
exercising their rights upon appeal which in the end, with 
due respect to them, is none of our business, except insofar 
as it might be said to highlight the fact that there might be 
other litigation before the matter is determined. 



We adjourn these proceedings sine die. 
Appearances: Mr R L LeMiere (of Counsel) on behalf of 

the applicant. 
Mr P M Nisbet (of Counsel) on behalf of the Federated 

Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, seeking 
leave to object. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

24 December 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 18th day of December 1992 and having heard 
Mr R L Le Miere (of Counsel) on behalf of the applicant and 
Mr P M Nisbet (of Counsel) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, seeking 
leave to object pursuant to s.27(l)(k) and s.55(2)(c) of the 
Industrial Relations Act 1979 (as amended), and the 
applicant having requested that the appeal be adjourned, and 
the Full Bench having given its reasons for decision on the 
18th day of December 1992, it is this day, the 24th day of 
December 1992, ordered that the question of the status of 
the Notice of Objection purported to be filed herein on the 
17 th day of November 1992 by the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers be and is hereby 
adjourned for hearing to 10.30 am on Tiesday the 2nd day 
of March 1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

2 March 1993. 
Erratum. 

THE following errors in the order of the Full Bench dated 
24 December 1992 are corrected by the Full Bench by:— 

(1) Deleting the words "s.27(l)(k) and" in the 7th 
line thereof. 

(2) Substituting for the word "appeal" the word 
"application" in the 9th line thereof. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

25 February 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

In these proceedings there were a number of persons who 
sought to object and/or to intervene. 

Firstly, an extension of time was granted to a number of 
employers represented by Mr Caspersz (of Counsel), whose 
names are set out in the order made herein by us on 14 
December 1992. This was notwithstanding that they had, to 
some extent, not complied with regulation 74 of the 
Industrial Relations Commission Regulations 1985 (herein- 
after referred to as "the Regulations"). 

However, in the end, it was our opinion that there was no 
serious injustice if we were to exempt the proposed 
objectors from the requirements of regulation 74, insofar as 
it was necessary to do so. That regulation reads as 
follows:— 

"(1) A person who is entitled to be heard in objection 
to any application and who desires to be so heard 
shall, except where the Act or these regulations 
provide otherwise, file a notice of objection in the 
Commission in accordance with Form 22 and 
serve it on the person to whom the objection is 
directed not less than 7 days before the hearing of 
the matter which is the subject of the objection. 

(2) The notice shall state clearly the grounds of 
objection and shall specify with particularity the 
manner in which the objector is or is likely to be 
affected by the application. 

(3) At the hearing of the application an objector is 
restricted to the grounds set out in his notice of 
objection." 

It is, however, fair to say that in recent times the Full 
Bench has observed, generally speaking, a less than 
satisfactory adherence overall by parties to the Regulations 
of the Commission, and it may well be that, since the 
Regulations are there for a purpose, the parties should be 
reminded of that by the Full Bench. 

We were satisfied that a question of law arose in relation 
to the question of the right to object in these proceedings by 
The Shop, Distributive and Allied Employees' Association 
ofWestem Australia (hereinafter referred to as "the SDA"), 
the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union of 
Workers (hereinafter referred to as "the LTU"), and Mr 
Caspersz's clients, such that we should under s.31 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") give leave to counsel to appear to 
make submissions as to those questions. That leave extends 
only, however, for that purpose. 

Upon their own application, or by consent, the rights of 
the Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch, the Federated 
Clerks' Union of Australia, Industrial Union of Workers, 
WA Branch (hereinafter referred to as "the FCU"), and The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers to object and any questions relating 
thereto were adjourned sine die. 

Although Mr Newton appeared for the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees) (hereinafter referred to as "the WATAEA"), 
and purported to object to the application, no notice of 
objection had been filed, no reason for omitting to file such 
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a notice was advanced, and no sufficient reason for the 
failure to file any such notice existed on Mr Newton's 
submission. His only explanation seemed to be that his 
organisation was not a subscriber to the Western Australian 
Industrial Gazette and had not seen the notice of this 
application published in the Gazette. 

As we have observed, the Regulations set down proce- 
dures and these are to be complied with. Nothing was said 
which would persuade us that the WATAEA should be 
granted an adjournment in order to file a notice of objection, 
particularly since that adjournment would affect all the other 
persons involved in this matter, and the application by the 
WATAEA was duly refused. 

As to the LTU, the question of the status of that objection 
still requires to be determined, and a date has been fixed for 
that to occur. However, Mr Le Miere (of Counsel) advised 
us that the validity of the notice of objection was in issue 
and that the authority of the Secretary to sign the notice, in 
particular, was in issue. We therefore adjourned that matter, 
as we have observed. 

We should add that, subsequently, on 18 December 1992, 
upon the application of Mr Bishop as Secretary, the 
objection of the SDA was withdrawn by our leave. 

That left us to deal with the question of Mr Caspersz's 
clients' notices of objection and of their intention to 
intervene. 

Firstly, however, we should make some observations. 
This is an application to alter the rules of an organisation 
as defined in s.7 of the Act. It is an application made under 
Part II Division 4 of the Act, which is devoted to 
organisations and associations. 

S.55(2)(c) of the Act applies, by virtue of s.62(4) of the 
Act, to an application to alter the rules of an organisation 
which is what this application is. S.55(2)(c) provides as 
follows:— 

"(2) When the organization has complied with the 
requirements of subsection (1) the Registrar shall 
publish in the Industrial Gazette— 

(c) notice that any person who objects to the 
registration of the organization and who, 
having given notice of that objection within 
the time and in the manner prescribed, 
satisfies the Full Bench that he has a 
sufficient interest in the matter, may appear 
and be heard in objection to the application." 

That is the only manner in which a person can become 
an objector in an application to alter the rules of an 
organisation. 

The applicant is, it is not disputed, an organisation as 
defined in s.7 of the Act. 

A person may only intervene in proceedings by leave 
given under s.27(l)(k) of the Act which reads as follows:— 

"(1) Except as otherwise provided in this Act, the 
Commission may, in relation to any matter before 
it— 

(k) permit the intervention, on such terms as it 
thinks fit, of any person who, in the opinion 
of the Commission has a sufficient interest 
in the matter;" 

The grounds upon which Mr Caspersz's clients relied are 
set out in notices dated 17 November 1992 and 18 
November 1992, and in some cases 27 November 1992 and 
30 November 1992, and filed herein. They seek both to 
intervene and to object. 

The notices of intervention and of objection are in very 
similar terms. Those terms which are substantially identical, 
except as we have indicated above, for leave to intervene or 
object are as follows:— 

"1. The application does not comply with the require- 
ments of sections 62 and 55 of the Act and 
regulation 98 of the Regulations. 

2. The rules of other registered organisations of 
employees, including the Shop, Distributive and 
Allied Employees' Association of Western Aus- 
tralia ("the Relevant Unions") enable the Rele- 
vant Unions to enrol as members some, or all, of 
the persons who will be eligible for membership 
of the applicant pursuant to proposed sub-rule 
4(7)(c) and (f) of the application. 

3. The application is contrary to the objects of the 
Act, in particular, those objects appearing at (a) 
and (e) of section 6 of the Act. 

4. The Intervener's employees are eligible for mem- 
bership of the Relevant Unions and, if the 
application is successful, those employees will be 
eligible for membership of both the applicant and 
the Relevant Unions which will create a difficult, 
if not unworkable, industrial environment for the 
Intervener." 

In the case of two associations, however, the Restaurant 
and Caterers Association of Western Australia Inc and the 
Western Australian Hotels and Hospitality Association Inc, 
there are different notices because they are not persons who 
assert that they are employers in what are said to be relevant 
industries. These two bodies are associations of employers. 
Formal parts omitted, their notices read substantially as 
follows:— 

" 1. The application does not comply with the require- 
ments of sections 62 and 55 of the Act and 
regulation 98 of the Regulations. 

2. The rules of other registered organisations, includ- 
ing the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers ("the Other 
Unions") enable the Other Unions to enrol as 
members some, or all, of the persons who will be 
eligible for membership of the applicant pursuant 
to proposed sub-rule 4(7)(a) and (c) of the 
application. 

3. The application is contrary to the objects of the 
Act, in particular, those objects appearing at (a) 
and (e) of section 6 of the Act. 

4. The Objector's members employ employees who 
are eligible for membership of the Other Unions 
and, if the application is successful, those employ- 
ees will be eligible for membership of both the 
applicant and the Other Unions which will create 
a difficult, if not unworkable, industrial environ- 
ment for the Objector's members and the Objector 
in representing its members' industrial interests. 

The Objector is, or is likely to be, affected by the 
application in the following manner, namely: 

1. The Objector's members employ, or may employ, 
persons described in sub-rule 4(7)(a) and (c) ("the 
Relevant Employees"). 

2. The Relevant employees are currently eligible for 
membership of the Other Unions. 

3. The Objector represents the industrial interest of 
its members in, amongst other things, all dealings 
with registered employee organisations. 

4. By reason of the above matters, there is a potential 
for demarcation disputes between the applicant 
and the Other Unions concerning the Relevant 
Employees, contrary to the objects set out in 
section 6 of the Act. 

5. In the premises, the application, if granted, will 
adversely prejudice the industrial relations of the 
Objector's members and the Objector in repre- 
senting its members' industrial interests." 

Substantially, all of the employer's objections and notices 
of intervention are the same. However, some refer to 
different unions as the relevant union and some object to a 
different paragraph of proposed sub-rule 4(7). However, the 
total of the objections is an objection to the whole of 
sub-rule 4(7). All of the relevant unions are mentioned 
together or separately in one or all of the notices. 
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In all there are 11 notices of objection and 11 notices of 
intention to intervene. 

The notices, it will be seen, allege firstly non-compliance 
with s.62 and s.55 of the Act and regulation 98 of the 
Regulations. S.62 and s.55 set out a number of matters 
which have to be complied with by an applicant for 
alteration of the rules of an organisation. Regulation 98 sets 
out procedural requirements in relation to such an applica- 
tion. 

Next, the objections, summarised, say that the rules of the 
SDA and other registered organisations enable them to enrol 
as members some or all of the persons who will be eligible 
for membership if the application to alter the rules is 
granted. 

Next, it is said that the application is contrary to the 
objects of the Act, particularly s.6(a) and s.6(e). S.6(a) and 
s.6(e) read as follows:— 

"The principal objects of this Act are— 
(a) to promote goodwill in industry; 

(e) to encourage the formation of representative 
organizations of employers and employees 
and their registration under this Act and to 
discourage, so far as practicable, overlapping 
of eligibility for membership of such organi- 
zations;" 

At the heart of the objections and the asserted interests 
as interveners, are assertions that the objectors, or in the case 
of the associations, their members, employ persons who are 
members of other organisations of employees (unions), 
whose employees are subject to awards to which other 
unions are respondents, and as employees are eligible for 
membership of the other unions. 

It follows, to summarise the assertions, that there will be 
a difficult, if not unworkable industrial environment caused 
by granting the application, there will be demarcation 
disputes which will have a detrimental effect on the 
employers if the application is granted, because there will 
be multiple eligibility for coverage. 

What has occurred, therefore, is this. The applicant seeks 
to alter its eligibility rule, rule 4, and its name, rule 1, to 
cover persons employed in hotels, motels, casinos, tourist 
complexes, resorts, service flats, clubs, cabarets, restaurants, 
coffee lounges, taverns, and various other similar premises. 
It seeks, too, to cover persons employed in the preparation 
and service of food wherever it is consumed, as well as other 
persons involved in cleaning services and various others. 

Rule 4, if altered, would encompass persons who are 
employed or usually employed in those premises or 
occupations. 

Mr Caspersz's clients, on the affidavits, employ persons 
subject to awards which they assert other organisations of 
employees "unions" are respondents. These include the 
LTLJ, the SDA, the FCU and others. They verily believe that 
those rules cover employees engaged in classifications 
under the awards, and that if the eligibility rule were 
extended, then there will be overlapping caused by dual or 
multiple eligibility which will cause a potential for 
demarcation disputes. 

This is deposed, too, by George Francis Benney in 
relation to the Hyatt Hotel, and Elvira May Nolan in relation 
to Coles and to Coles Variety where there are food service 
departments and it is asserted that there is coverage by the 
SDA. In relation to the Subiaco Hotel this is deposed to by 
Michael Joseph Monaghan in his affidavit. In relation to the 
two associations, their members engaged in the hotel, tavern 
and restaurant industry assert this. In the case of Brian John 
Adams, his affidavit relates to the Fremantle Sailing Club 
and clubs that would be covered. In the case of Paul Anthony 
Kennedy there is reference to the Burswood Resort Casino 
and persons employed in casinos who would be covered by 
the eligibility rule were it altered. 

We will now deal with the arguments put. 
Firstly, in our opinion, a person who wishes to object 

under s.55(2)(c) of the Act must satisfy the Commission that 
he/she/it has sufficient interest in the matter. The matter in 

this case is an application to alter the rules. The application 
to alter the rules, it is not sofar disputed, seeks to cover 
persons covered by awards to which other organisations of 
employees are parties. That was asserted in the affidavits 
filed, and not for the purposes of these matters denied. 

The objections and notice of intention to intervene reflect 
the affidavits. The affidavits also depose that persons 
currently employed by the employers mentioned in them 
would be covered by The Federated Miscellaneous Work- 
ers' Union of Australia, WA Branch and other unions if the 
application were successful. Certainly, the application seeks 
to cover persons employed in occupations or in establish- 
ments such as hotels, casinos, etc, who are asserted to be 
eligible for membership of other organisations. We are 
satisfied that that is raised as an issue before us on the 
affidavits and by the "pleadings". 

In our opinion, although Mr Le Miere submitted 
otherwise, the question whether we are satisfied that the 
objectors have a sufficient interest in the matter to appear 
and be heard in objection to the application is not one to be 
determined by their discharging an onus to establish, as a 
matter of fact, on the balance of probabilities, that such an 
interest exists. 

The question before us is not the final question of fact or 
of law, and does not require us to finally determine by 
interpretation, the effect of any eligibility clause. 

In our opinion, it is sufficient that it has been established 
to us that a serious question exists, both as a matter of fact 
and as a matter of law, the determination of which will affect 
directly the rights or interests of the persons seeking to 
object. We agree with Mr Le Miere that the effect of Gaims 
and Dempsey v. RANF 69 WAIG 2343 and R v. Ludeke and 
Others; ex pane The Customs Officers' Association of 
Australia, Fourth Division 155 CLR 513 at 519-521 that 
clearly a person whose rights are not directly affected by a 
proceeding is not entitled to intervene in the proceeding, 
although in many cases consideration of fairness may incline 
the Commission to allow someone who is likely to be 
indirectly affected by the outcome of the proceedings to 
intervene in them (see per Gibbs CJ at pages 520-521). 

In this case, there were submissions that rights of the 
associations who sought to object and of the employers were 
not directly affected. 

Allied to that was a further submission by Mr Le Miere 
that the question of what organisations employees should 
belong to was a matter for the employees. 

There is an important principle, too, that the principle 
object of intervention is to ensure that all interested parties 
will participate in a single resolution of a controversy, 
instead of being relegated to a resolution of the controversy 
in several proceedings (see R v. Ludeke and Others; ex pane 
The Customs Officers' Association of Australia, Fourth 
Division {op cit) per Mason J at page 527). 

In this case, it cannot be said that the employers who seek 
to object or intervene and whose employees are eligible to 
belong to organisations which are parties with the employer 
to existing awards are not directly interested in terms of 
what Gibbs CJ said in R v. Ludeke and Others; ex pane The 
Customs Officers' Association of Australia, Fourth Division 
{op cit). 

Indeed, it is fair to say that the ability of an organisation 
to cover employees and to therefore seek or become a party 
to awards on their behalf is one which relates to the rights 
of employers under the Act, insofar as they are entitled to 
invoke the jurisdiction of the Commission in relation to 
industrial matters, and, in particular, to vary or otherwise 
deal with awards. 

It was submitted to us that in the case of the associations, 
they were "one removed" since they were not employers. 
However, the purpose of the registration of associations 
under this Act is to enable representation of employer's 
interests in the same way as employee organisations 
represent employee's interests. We are not of the opinion, 
therefore, that they are "one removed" in terms of the 
question of interest, being satisfied as we are that their 
members employ persons, as do the individual employers 
whose affidavits have been filed herein, who are alleged to 
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be eligible for coverage by organisations other than the 
applicant. They are, therefore, directly affected and have 
sufficient interest to enable them to be heard. That being so, 
of course, Mr Le Miere's argument that one has to have an 
interest peculiar to oneself, and not a general interest spread 
over the community, is not a valid submission in this case. 

We are therefore satisfied that the persons who have filed 
notices of objection and who are Mr Caspersz's clients have 
sufficient interest in this matter and may appear and be heard 
in objection to the application. 

We now turn to the question of the notices of intention 
to intervene. These are made under s.27(l)(k) of the Act. 
That section enables a person with sufficient interest to 
intervene in proceedings if the Commission is of opinion 
that that person has sufficient interest. S.27 is a general 
procedural provision. 

S.55 of the Act, and in particular s.55(2)(c), is contained 
in a particular special provision. Part II, Division 4 of the 
Act. The division relates specifically, as we have said, to 
organisations and associations. 

Both s.27(l)(k) and s.55(2)(c) provide, as a condition 
precedent to a person becoming an objector or an intervener, 
that that person must satisfy the Commission or the 
Commission must form the opinion that the person has 
sufficient interest in the matter before the Commission. 
There is no provision that the test for determining the 
interest is different in each case. Indeed, in our opinion, it 
could not be, and the law as set out in R v. Ludeke and 
Others; ex pane The Customs Officers' Association of 
Australia, Fourth Division {op cit) would apply to both. 

Further, one has sufficient interest or one has not. 
Whether one has sufficient interest is determined on the tests 
laid down. Then if one has no sufficient interest one can 
neither object nor intervene. It follows, too, that if a person 
is permitted to object, then that person has sufficient interest 
to object and is not entitled to intervene. Otherwise, a person 
could be refused an application for leave to intervene, could 
be denied the right to object, but could have, if that person 
were successful, the right to do both, (ie) to intervene and 
to object. 

There is an adequate provision in the Act for a person who 
is permitted to object to participate in proceedings. A person 
is given leave to intervene only if that person cannot 
otherwise participate in proceedings in the Commission. 

In this case, too, the general power to permit intervention 
cannot be exercised to do that which is already conferred 
upon the Commission by the special power to allow a person 
to appear and object (see Anthony Hordem and Sons Ltd and 
Others v. Amalgamated Clothing and Allied Trades Union 
of Australia 47 CLR 1 at 7 and see Leon Fink Holdings Pty 
Ltd v. Australian Film Commission 24 ALR 513). 

S.55(2)(c) of the Act provides a special and particular 
means for a person who is not an applicant to participate in 
proceedings. A person who is not an applicant cannot 
otherwise participate in proceedings. There are no respon- 
dents to applications to register an organisation or to alter 
its rules. Indeed, it is not a dispute between parties. The only 
notice which is required to be given, both to members and 
to anyone else, is a notice of an application by way of 
advertisement in the Western Australian Industrial Gazette, 
or notice to members of a specific type. That is any notice 
of an application to alter the rules or to register an 
organisation. That formally notifies persons of the existence 
of the application. They then file a notice of objection. They 
then have to establish as "outsiders", unless they are 
members, that they are entitled to object, and they do so only 
by virtue of s.55(2)(c) of the Act. That is their only entree 
to the proceedings. It therefore would be quite absurd to 
interpret the Act read as a whole so that persons who are 
objectors become interveners at the same time, or that a 
person who is not entitled to object, because he/she/it has 
no sufficient interest, is entitled to intervene by establishing 
some other sufficient interest. Indeed, the rationale for 
s.55(2)(c) is this it would seem. The alteration of rules or 
the registration of an organisation are matters for the 

members and the Commission and a person not a member 
must cross the barrier erected by s.55(2)(c) before he/she/it 
is permitted to participate in proceedings, because the 
application is primarily the organisation and its members 
business, subject to the Commission's jurisdiction. S.61 of 
the Act supports such a view. 

It follows then that if the application under s.55(2)(c) 
fails, objectors cannot become interveners. It follows, too, 
that if a person satisfies the Commission that it has sufficient 
interest to appear and be heard as an objector, that there is 
no power in (he Commission to give leave to intervene. We 
do not think that that view is altered by the purposive 
argument that an objector may not be able to appeal under 
s.90 of the Act. We do not know that that is so and we are 
not required to decide that point. In any event, the legislature 
has seen fit to create a category of person called an objector 
instead of permitting respondents or interveners to partici- 
pate in an application of this type. 

The applications for leave to intervene will accordingly 
be dismissed. 

Mr Le Miere suggested in submissions that the objections 
could be made limited in their scope under s.27(l)(v) of the 
Act. There is no specific provision for conditional or limited 
objections in the same manner as there is in s.27(l)(k) in 
relation to interventions. That, we think, is a notable 
omission. 

As we are presently persuaded, we are not of the opinion 
that an objector's grounds of objection can be limited. There 
is no specific provision for it, and we are not persuaded that 
s.27(l)(v), on the arguments sofar put, give the Full Bench 
the power to limit it. That would again be reading the 
general power of s.27( 1 )(v) to qualify what is not limited by 
s.55(2)(c). 

In the circumstances, no conditions or limitations will be 
placed upon the right to object. 

Order accordingly 
Appearances: Mr R L Le Miere (of Counsel) on behalf 

of the applicant. 
Mr M D Cuomo (of Counsel) on behalf of the Transport 

Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

Mr R Dhue on behalf of the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch. 

Mr A Sommerville on behalf of The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers. 

Mr R G Newton on behalf of the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees). 

Mr P J Marsh (of Counsel) on behalf of The Shop, 
Distributive and Allied Employees' Association of Western 
Australia. 

Mr P M Nisbet (of Counsel) and with him Mr J G M 
Fiocco (of Counsel) on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers. 

Mr T H F Caspersz (of Counsel) on behalf of the Western 
Australian Hotels and Hospitality Association Inc, Fre- 
mantle Sailing Club (Inc), Olimpos Pty Ltd trading as Hyatt 
Regency Perth, Ballingarry Pty Ltd trading as Subiaco 
Hotel, Burswood Resort (Management) Ltd trading as 
Burswood Resort Casino, Myer Stores (WA) Ltd, Restau- 
rant and Caterers Association of Western Australia Inc, 
Spotless Catering Services Ltd trading as Nationwide Food 
Services, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, K-Mart Australia Ltd trading as the Metro- 
Maddington Shopping Centre, and Fossey Australia Ltd 
trading as Coles Variety. 
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Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch. 

No. 1167 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 

COMMISSIONER R.N. GEORGE. 
14 December 1992. 

Order. 

THIS matter having come on for hearing before the Full 
Bench on the 1 st and 2nd days of December 1992 and having 
heard Mr R L Le Miere (of Counsel) on behalf of the 
applicant, Mr M D Cuomo (of Counsel) on behalf of the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, Mr R Dhue on behalf 
of the Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch, Mr A Sommerville on 
behalf of The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Mr R G Newton on 
behalf of the West Australian Theatrical and Amusement 
Employees Association (Union of Employees), Mr P J 
Marsh (of Counsel) on behalf of The Shop, Distributive and 
Allied Employees' Association of Western Australia, Mr P 
M Nisbet (of Counsel) and with him Mr J G M Fiocco (of 
Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, and Mr T H F Caspersz (of 
Counsel) on behalf of the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, Ballin- 
garry Pty Ltd trading as Subiaco Hotel, Burswood Resort 
(Management) Ltd trading as Burswood Resort Casino, 
Myer Stores (WA) Ltd, Restaurant and Caterers Association 
of Western Australia Inc, Spotless Catering Services Ltd 
trading as Nationwide Food Services, Beeches Restaurant 
Pty Ltd trading as Sails Restaurant, K-Mart Australia Ltd 
trading as the Metro-Maddington Shopping Centre, and 
Fossey Australia Ltd trading as Coles Variety, seeking leave 
to intervene and/or object pursuant to s.27(l)(k) and 
s.55(2)(c) of the Industrial Relations Act 1979 (as amended) 
("the Act"), and the Full Bench having determined that 
reasons for decision will issue at a future date, it is this day, 
the 14th day of December 1992, ordered as follows:— 

(1) That leave be and is hereby granted to the 
abovenamed Counsel to appear on behalf of the 
abovenamed interveners/objectors for whom they 
sought leave to appear to make application for 
leave to intervene and to make submissions as to 
the question of the right to object under s.55(2)(c) 
of the Act. 

(2) That an extension of time to permit the filing of 
objections by the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing 
Club (Inc), Olimpos Pty Ltd trading as Hyatt 
Regency Perth, Ballingarry Pty Ltd trading as 
Subiaco Hotel, Burswood Resort (Management) 
Ltd trading as Burswood Resort Casino, Myer 
Stores (WA) Ltd, Restaurant and Caterers Associ- 
ation of Western Australia Inc, Spotless Catering 
Services Ltd trading as Nationwide Food Serv- 
ices, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, K-Mart Australia Ltd trading as the 
Metro-Maddington Shopping Centre, and Fossey 
Australia Ltd trading as Coles Variety, pursuant 
to regulation 92 of the Industrial Relations 
Commission Regulations 1985, be and is hereby 
granted. 

(3) That the decision of the Full Bench as to the 
question of whether leave should be granted to the 
persons referred to in order (2) hereof to intervene 

and the right of all persons represented by Mr 
Marsh and Mr Caspersz. to object be and is hereby 
reserved. 

(4) That the hearing and determination of the question 
of the right to object to the abovenamed applica- 
tion by die Transport Workers' Union of Austra- 
lia, Industrial Union of Workers, Western Austra- 
lian Branch, the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA 
Branch, and The Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers be and is in each case hereby adjourned 
sine die. 

(5) That the application by the West Australian 
Theatrical and Amusement Employees Associa- 
tion (Union of Employees) that the proceedings 
herein be adjourned to enable a Notice of 
Objection to be filed by the West Australian 
Theatrical and Amusement Employees Associa- 
tion (Union of Employees) be and is hereby 
dismissed. 

(6) That the question of the status of the Notice of 
Objection purported to be filed herein on the 17th 
day of November 1992 by the Federated Liquor 
and Allied Industries Employees' Union of Aus- 
tralia, Western Australian Branch, Union of 
Workers be and is hereby adjourned for hearing 
to 10.30 am on Friday, the 18th day of December 
1992. 

(7) That the proceedings herein be and are otherwise 
hereby adjourned sine die. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

25 February 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 18th day of December 1992 and having heard 
Mr R L Le Miere (of Counsel) on behalf of the applicant, 
Mr P M Nisbet (of Counsel) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers seeking 
leave to object pursuant to s.55(2)(c) of the Industrial 
Relations Act 1979 (as amended) ("the Act"), and Mr T M 
Bishop on behalf of The Shop, Distributive and Allied 
Employees' Association of Western Australia ("the SDA") 
seeking leave to object pursuant to s.55(2)(c) of the Act, it 
is this day, the 25th day of February 1993, ordered as 
follows:— 

That leave be and is hereby granted to the SDA to 
withdraw the notice of objection of the said SDA filed 
on the 17th day of November 1992. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch. 

No. 1167 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 

COMMISSIONER R.N. GEORGE. 

25 February 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 1 st and 2nd days of December 1992 and having 
heard Mr R L Le Miere (of Counsel) on behalf of the 
applicant, Mr M D Cuomo (of Counsel) on behalf of the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, Mr R Dhue on behalf 
of the Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch, Mr A Sommerville on 
behalf of The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Mr R G Newton on 
behalf of the West Australian Theatrical and Amusement 
Employees Association (Union of Employees), Mr P J 
Marsh (of Counsel) on behalf of The Shop, Distributive and 
Allied Employees' Association of Western Australia, Mr P 
M Nisbet (of Counsel) and with him Mr J G M Fiocco (of 
Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, and Mr T H F Caspersz (of 
Counsel) on behalf of the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, Ballin- 
garry Pty Ltd trading as Subiaco Hotel, Burswood Resort 
(Management) Ltd trading as Burswood Resort Casino, 
Myer Stores (WA) Ltd, Restaurant and Caterers Association 
of Western Australia Inc, Spotless Catering Services Ltd 
trading as Nationwide Food Services, Beeches Restaurant 
Pty Ltd trading as Sails Restaurant, K-Mart Australia Ltd 
trading as the Metro-Maddington Shopping Centre, and 
Fossey Australia Ltd trading as Coles Variety, seeking leave 
to intervene and/or object pursuant to s.27(l)(k) and 
s.55(2)(c) respectively of the Industrial Relations Act 1979 
(as amended), it is this day, the 25th day of February 1993, 
ordered as follows:— 

(1) That the applications for leave to intervene filed 
herein on behalf of the Western Australian Hotels 
and Hospitality Association Inc, Fremantle Sail- 
ing Club (Inc), Olimpos Pty Ltd trading as Hyatt 
Regency Perth, Ballingarry Pty Ltd trading as 
Subiaco Hotel, Burswood Resort (Management) 
Ltd trading as Burswood Resort Casino, Myer 
Stores (WA) Ltd, Restaurant and Caterers Associ- 
ation of Western Australia Inc, Spotless Catering 
Services Ltd trading as Nationwide Food Serv- 
ices, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, K-Mart Australia Ltd trading as the 
Metro-Maddington Shopping Centre, and Fossey 
Australia Ltd trading as Coles Variety be and are 
hereby dismissed. 

(2) That the Full Bench is satisfied that the said 
persons have sufficient interest in the matter, the 
subject of application No 1167 of 1992, so that 
they may appear and be heard in objection to such 
application. 

(3) That the applications for leave to object filed 
herein on behalf of the Western Australian Hotels 
and Hospitality Association Inc, Fremantle Sail- 
ing Club (Inc), Olimpos Pty Ltd trading as Hyatt 

Regency Perth, Ballingarry Pty Ltd trading as 
Subiaco Hotel, Burswood Resort (Management) 
Ltd trading as Burswood Resort Casino, Myer 
Stores (WA) Ltd, Restaurant and Caterers Associ- 
ation of Western Australia Inc, Spotless Catering 
Services Ltd trading as Nationwide Food Serv- 
ices, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, K-Mart Australia Ltd trading as the 
Metro-Maddington Shopping Centre, and Fossey 
Australia Ltd trading as Coles Variety be and are 
hereby granted. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch. 

No. 1167 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 

COMMISSIONER R.N. GEORGE. 

2 March 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 2nd day of March 1993 and having heard Ms 
S M Jackson on behalf of the applicant and Mr WTR Baxter 
on behalf of the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers seeking leave to object pursuant to 
s.55(2)(c) of the Industrial Relations Act 1979 (as amended), 
and the applicant having made application, by consent, that 
the application herein be adjourned, it is this day, the 2nd 
day of March 1993, ordered, by consent, that the question 
of the status of the Notice of Objection purported to be filed 
herein on the 17th day of November 1992 by the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers be and 
is hereby adjourned to 10.00 am on the 19th day of April 
1993. 

By the Full Bench 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 



COMMISSION IN COURT 

SESSION— 
Matters dealt with—■ 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Library Board of Western Australia and Others 

with 
Trades and Labor Council of Western Australia, Intervening 

and 
Chamber of Commerce and Industry of Western Australia, 

Intervening 
and 

Hon Minister for Productivity and Labour Relations, 
Intervening 

and 
Australian Mines and Metals Association (Inc.), Intervening 

No. 855 of 1992. 

Nos. 1027-1046 of 1992 inclusive. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Reasons for Decision. 

CHIEF COMMISSIONER COLEMAN: I have had the 
advantage of reading Commissioner Kennedy's Reasons For 
Decision. I agree with the reasons and conclusions reached. 

These claims do not fall within the category of a special 
case under the January 1992 State Wage Principle (72 
WAIG 191) and are properly considered under the Condi- 
tions of Employment Principle. A justification for a 
departure from what is, in effect, the standard of the 
Commission with respect to maternity leave and the claims 
in general has been established on the merits within the 
context of the industries covered by these awards and the 
developments under structural efficiency being promoted by 
the public sector employers. 

COMMISSIONER GREGOR: I have had the opportunity 
of reading Commissioner Kennedy's Reasons For Decision 
and agree with them and have nothing to add. 

COMMISSIONER KENNEDY: By these applications 
The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch (hereinafter "the FMWU") seeks to vary 21 
awards of this Commission by deleting the provision in each 
for maternity leave and inserting in lieu an entitlement 
designated "parental leave". The awards in question cover 
wages employees and employers in the state public sector. 
The proposed clause contains provision for maternity leave, 
for paternity leave, for adoption leave and for part time 
employment for parents. 

In all significant respects save two, the terms of the 
variations largely reflect the terms of the parental leave 
clause determined in July 1990 by the Australian Industrial 
Relations Commission in applications constituting a test 
case in that jurisdiction for parental leave in federal public 
sector awards [Prints J3956, J5512 and K2181] and the 
terms of an adoption leave provision applying in certain 
other public sector areas. 

The schedule of the proposed clause covers some 16 
pages of typescript. What follows is a brief statement of the 
substantive benefits sought. 

Paternity Leave. 
After 12 months' continuous service a period of up to one 

week unpaid paternity leave to be available to an employee 
at the time of or about the time of the birth of his child. 

• An additional unbroken period of up to 51 weeks' 
unpaid paternity leave to be available to a male 
employee to enable him to become the primary 
care-giver of the newborn child, with such entitlement 
ceasing on the child's first birthday. 

• The total amount of maternity and paternity leave 
available in respect of a child to be 52 weeks. 

o Paternity leave to be reduced by any period of 
maternity leave taken by the employee's partner and, 
except for the week at the time of the birth, shall not 
be taken concurrently with her maternity leave. 

• A statutory declaration to be produced by the employee 
to the employer to the effect that during the paternity 
leave the employee will be the primary child carer, 
detail of any maternity leave to be taken or taken by 
his partner and a commitment by the employee to 
conduct consistent with the contract of employment. 

Maternity Leave 
The standard maternity leave provision of the Western 

Australian Industrial Relations Commission to apply other 
than as follows— 

• A deletion of the requirement for a woman taking 
maternity leave to take six weeks' unpaid leave prior 
to the expected date of birth and in lieu of an 
entitlement to continue working in that period subject 
to the production of a medical certificate from a 
qualified medical practitioner by the employee to the 
employer. 

• Maternity leave to be reduced by any period of 
paternity leave taken by the employee's partner and, 
except for a week at the time of the birth, not to be taken 
concurrently with paternity leave. 

• A statutory declaration to be produced by the employee 
to the employer in respect of any paternity leave to be 
taken and a commitment by the employee to conduct 
consistent with the contract of employment. 

Adoption Leave 
An entitlement to adoption leave for both male and female 

employees with— 
• Up to three weeks' unpaid leave to be available to 

adopting parents at the time of placement of a child; 
including leave to travel overseas to take custody of the 
child. This period of three weeks "short" adoption 
leave may be taken by both parents concurrently. 

• The total period of leave available to adopting parents 
to be 52 weeks. The balance of the 52 weeks to be taken 
by either parent or both in order to be the primary 
care-giver of the child, but not to be taken by both 
concurrently. 

Part Time Employment 
An ability for a male or female employee to engage in part 

time employment associated with parenting of a child 
with— 

• Such part time employment only to be worked by 
agreement with the employer; 

• Such part time employment to operate independently 
of any award provisions restricting its performance; 

• An ability for such part time employment to be worked 
either in conjunction with or independently of mater- 
nity, paternity or adoption leave; 

• The right to work part time to cease on the child's 
second birthday or two years after the placement of the 
child in the case of adoption; 

• An employee with 12 months' continuous service prior 
to commencing such part time work to have the right 
to return to his or her former position; 
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• An ability for an employee who has less than 12 
months' continuous service with an employer to engage 
in part time work in relation to the birth or adoption of 
a child but with no award right to return to his or her 
former position; 

• An ability for a female employee in addition to part 
time work engaged in after the birth of her child, to 
work part time during the pregnancy where this is 
necessary or desirable; 

• An ability for a male employee to work part time during 
the period between the birth of the child and the child's 
second birthday; or in the case of adoption, during a 
period of two years after the placement of the child; 

• An employee to have the right to return to his or her 
former position after working part time but may 
exercise that right once only notwithstanding that he or 
she may work part time during a number of periods. 
This right would be independent, however, of any right 
to return to former positions which arises at the end of 
maternity, paternity or adoption leave. The right to 
return to her former position after part time work would 
arise for a female employee only after part time work 
performed after the birth. 

» Any part time work engaged in need not be the same 
as the work usually performed but must be work 
otherwise covered by the award under which the right 
arises; and 

• An employee who was to work part time under this 
clause would receive pro rata rates of pay and pro rata 
conditions prescribed for the award classification. 

In her submissions on behalf of the FMWU, Ms Digwood 
drew the attention of the Commission in Court Session to 
the differences between the proposed clause and the 
standard applying in the federal jurisdiction as well as the 
substantive difference between the proposed maternity leave 
provision and the current standard maternity leave provision 
of the Western Australian Industrial Relations Commission. 
So far as these go to the federal provisions the distinctions, 
other than the maternity leave aspect detailed subsequently, 
go to differences in definition which it is asserted simply 
clarify. So far as the proposed maternity leave provision is 
concerned the difference between it and the current federal 
provision is that there is no reservation of discretion to the 
employer to agree in respect of any employee who would 
work in the six weeks prior to the expected birth in the 
proposal whereas there is in the federal provision. And, in 
relation to the current maternity leave standard in this 
jurisdiction, the proposal would see an end to the compul- 
sory unpaid leave to be taken in the six weeks prior to the 
expected birth in favour of an ability for a pregnant 
employee, subject to the production of a medical certificate 
to the effect that she is so able to work, to continue working 
up to the birth of the child. 

The variations sought are not opposed by the employers 
respondent to the applications with the exception of three. 
These are three universities who, with other employers are 
cited as respondent to the Cleaners and Caretakers (Govern- 
ment) Award, 1975 and the Gardeners (Government) 1986 
Award No. 16 of 1983. The three universities are The 
University of Western Australia, Edith Cowan University 
and Murdoch University. These three employers did not file 
answers opposing the claim but, in effect, sought to object 
by way of a preliminary point raised on the day of hearing. 
The submission then put was brief. 

The objection effectively is that the Commission in Court 
Session should exclude these employers from any order to 
vary which might issue in respect of the two awards cited 
because of the provisions in an award of the Australian 
Industrial Relations Commission and the respondency of 
these employers to it. 

Mr Miller, appearing for these employers, told the 
Commission in Court Session that they held no philosophi- 
cal objection to the variations sought and indeed, these 
employers had been ignoring the current compulsory 
maternity leave provision binding them on request by an 
employee with medical certification and subject to the union 
with industrial coverage of that employee agreeing to the 

breach. This admission put Mr Miller in the odd situation 
of saying to the Commission in Court Session that it had no 
jurisdiction to bind these employers when the award 
provision sought was endorsed in practice and the federal 
award which precludes jurisdiction is actually breached by 
these employers and their employees when it suits, and with 
such breaches actually condoned by union/s. 

The FMWU, which is a registered body for the purposes 
of this Commission, stated in reply that it had had little 
notice of the point now raised by the three employers, but 
objected to any exclusion of them from the effect of any 
variations to the relevant state awards which might result 
from its claim. 

The federal award was identified as the "Higher 
Education General and Salaried Staff (Interim) Award 
1989". It issued in 1989 [Print J0369]. A copy of the award 
as issued was provided by Mr Miller. It contains eight 
clauses. Clause 4.—Application of Award, as issued, 
prescribed that it was binding in its terms upon organisations 
listed in its Schedule A, institutions listed in its Schedule 
B and the Australian Universities Industrial Association in 
respect of its members listed in the Schedule B. The rest of 
this clause is descriptive. Subclause (c) of Clause 4 is as 
follows. 

(c) Column 1 of schedule B of this award is a list of 
the organisations who had members at the 
institutions listed opposite thereto: 

(i) who were previously covered by State 
awards or registered agreements; or 

(ii) to whom another award of the Australian 
Industrial Relations Commission previously 
applied. 

The Federated Miscellaneous Workers Union of Australia 
is listed in the Schedule A of the award as issued. Murdoch 
University, The University of Western Australia and the 
Western Australian College of Advanced Education (now 
Edith Cowan University) are listed in the Schedule B. The 
Murdoch University is also named. The application of the 
federal award to these institutions is identified in the 
schedule as being in respect of employees eligible to be 
members of the aforementioned union and "The State 
Public Services Federation (SPSF)". The Schedule C to the 
federal award cites the "Cleaners and Caretakers (Govern- 
ment) Award'' and "Gardeners (Government) Award" in 
its list of "awards and registered agreements incorporated 
into this award". 

The three objecting employers rely on these citations and, 
in particular, Clause 6 of the federal award for their assertion 
that there is no jurisdiction. Attention was drawn by Mr 
Miller to its terms as issued. These are as follows. 

6.—Pre-Existing Conditions to Continue to Apply. 
Unless otherwise provided in this award, all benefits, 

rates, allowances, terms and conditions of employment 
regulated by an award, registered agreement or deter- 
mination listed in Schedule C of this award prior to the 
date of the incorporation of the provisions of such 
instrument into this award, shall continue in force by 
virtue of this clause, until replaced or varied by 
decision of the Australian Industrial Relations Com- 
mission. Copies of documents listed in Schedule C of 
this award shall be available in the Registry of the 
Australian Industrial Relations Commission. 

The fact of a federal award does not pre-empt the power 
of this Commission to enquire into and deal with an 
industrial matter. The question raised here is really whether 
in respect of certain employers respondent to a federal 
award, the dicta that insofar as there is any inconsistency, 
the federal award would prevail over a state award arises 
such that this Commission should refrain from making an 
order or award which would be rendered a nullity by virtue 
of such an inconsistency or conflict. 

We were not taken to it, but it appears that the federal 
award has been amended a number of times since 1989. 
Most of these go to adding respondents and extending the 
award's coverage and, along with that, absorption of 
existing terms and conditions regulated by other awards or 
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agreements to that point. In the process Clause 6 was 
replaced in August 1991, with operation retrospective to 
1989, with a new clause as follows— 

6.—Pre-Existing Conditions to Continue to Apply. 
(a) Unless otherwise provided in this award, the 

provisions of the awards, agreements and determi- 
nations listed in schedule C of this award shall be 
incorporated into this award "mutatis mutandis" 
and shall operate as provisions of this award. 

(b) Subject to subclause (a) hereof, such incorpora- 
tions shall be in the terms in which such 
provisions existed immediately prior to the date 
of effect of the incorporation of those provisions, 
as specified in schedule C of this award. 

(c) Copies of the awards, agreements and determina- 
tions applicable pursuant to subclause (b) hereof, 
are available for inspection in the Registry of the 
Australian Industrial Relations Commission. 

[Print J8683]. 
In November 1992 an order of the Australian Industrial 

Relations Commission issued pursuant to section 
118A(l)(a) and (b) of the federal Industrial Relations Act 
1988 prescribed that the SPSF and the (now) Australian 
Liquor Hospitality and Miscellaneous Workers Union were 
to have industrial coverage, respectively, of designated 
employees of Murdoch University, Edith Cowan University, 
The University of Western Australia and the Curtin 
University of Technology; and that in respect of these 
employees, that right of coverage was to the exclusion of all 
other organisations. [Print K5601]. 

There were no submissions on the impact of this on the 
ability of the union body registered in the Western 
Australian Industrial Relations Commission which is the 
applicant in the claims here to represent the employees of 
the four employers. It would appear that insofar as there is 
an exclusive coverage conferred on the federally registered 
Australian Liquor Hospitality and Miscellaneous Workers 
Union, then this exclusion would have the effect of 
precluding the state registered body from representing the 
interests of employees employed by employers respondent 
to the federal award. However I take that no further at this 
point and turn to the question of whether or not there is 
reason in the terms of the federal award which bear on the 
question of whether this Commission should be inhibited 
from determining the subject matter in relation to these 
employers. 

The three objecting employers actually rely on Section 
152 of the federal legislation. It provides that where a state 
law, or an order, award, decision or determination of a state 
industrial authority is inconsistent with, or deals with a 
matter dealt with in an award of the federal tribunal, then 
the latter prevails. This section of the federal legislation is 
founded on first, the concurrent power conferred on the 
federal Parliament to make laws regulating industrial 
relations in section 51(xxxv) of the Australian Constitution; 
and second, the prevailing of a law of the Commonwealth 
over a law of a State to the extent that of any inconsistency 
per section 109 of the Australian Constitution. 

It has been found by the High Court that although federal 
awards are not laws of the Commonwealth the question of 
application of federal awards and State awards should be 
approached on the basis that section 109 of the Constitution 
and the doctrine of inconsistency derived from it be applied 
to inconsistency between the Industrial Relations Act 1988 
and the State law. [Metal Trades Industry Association of 
Australia v. Amalgamated Metal Workers and Shipwrights 
Union, (1983) 152 CLR 632]; and by extension, to state 
awards. 

This approach was adopted by the Industrial Appeal Court 
in Metropolitan (Perth) Passenger Transport Trust v. 
Gersdorf ["the Gersdorf Case" reported (1981) 61 WAIG 
611] in considering whether there was an inconsistency 
between a federal award provision for termination of a 
contract of employment and the power to order re- 
employment per section 29(2)(a) of the (then) Western 
Australian legislation. The judgement in that case was that 
there was an inconsistency between the award provision and 

the power to direct the employer to re-employ and therefore 
no jurisdiction for the Commission to deal with the claim. 
This reasoning was endorsed by the Industrial Appeal Court 
in 1992 in the case of Ian Edward Martindale v. British 
Petroleum Refinery (Kwinana) Pty Ltd ["the Martindale 
Case" reported (1992) 72 WAIG 1263]. 

In my view the federal award raised here, considered in 
its terms, establishes from its date of issue a field of interest 
exclusive of any further effect of a cited state award or 
registered agreement. That is, any such state "instrument" 
ceased to have effect on and from that point subject to the 
scope of the federal award and with the federal award to be 
read as incorporating the terms and conditions which had 
had effect to that point. The maternity leave provision 
commonly in the two relevant state awards as at that time 
thereby became a provision of the federal award at that time. 
That provision remains unchanged in the federal award. 

It appears that the Curtin University of Technology as 
well as Murdoch University, Edith Cowan University and 
The University of Western Australia are bound by the 
federal award. Orders out of these applications which would 
have the effect of varying the maternity leave provisions in 
the two state awards would end the current consistency 
between those state awards and the federal award so far as 
an entitlement to maternity leave is concerned. And, even 
if this Commission's awards do continue to apply to parties 
covered by the federal award, which I do not believe to be 
the case, then the maternity leave provision in the federal 
award would prevail and the maternity leave provisions in 
the state awards would be invalid to that extent. But, having 
regard for the terms of the federal award (and again leaving 
aside the question of whether the applicant here can validly 
raise a claim in respect of the employees of those employers) 
and applying "the field of interest" test, this Commission's 
awards can have any no effect in respect of respondents to 
the federal award. The corollary of that is that notwithstand- 
ing the silence of the federal award in respect of further 
matters sought in the applications here (such as paternity 
leave and part time parental employment and adoption 
leave), any such extension to the terms of this Commission's 
state awards would not be valid so far as respondents to the 
federal award are concerned. 

In my view the Commission in Court Session should 
refrain from making the orders sought in respect of any 
employers respondent to the federal award. 

When the applications proceeded to hearing applications 
for leave to intervene were made by the Chamber of 
Commerce and Industry of Western Australia (hereinafter 
"the Chamber"), the Australian Mines and Metals Associa- 
tion (Inc.) (hereinafter "the Mines and Metals Associa- 
tion"), the Trades and Labor Council of Western Australia 
(hereinafter "the Council") and the Minister for Productiv- 
ity and Labour Relations (hereinafter "the Minister"). Each 
was granted leave and made submissions in respect of the 
applications. These submissions are dealt with subse- 
quently. 

The submissions and evidence put to the Commission in 
Court Session by the FMWU and by the employers were 
extensive. It included documentary and witness evidence. 
What follows is only an overview of it. 

The history of parental leave entitlements in private and 
public sector employment applying by way of award 
benefits or legislation across Australia was documented with 
specific reference to paternity leave, adoption leave and 
maternity leave provisions. The situation applying in the 
Western Australian public sector across public servants, 
government officers and wages employees was detailed. The 
different service pre-requisites applying for the purposes of 
a maternity leave entitlement in the Western Australian 
public sector for public servants and government officers 
compared with wages employees was noted and the fact that 
the proposed maternity leave provision would reduce the 
distinctions applied to these classes of women employees 
but would not end them was acknowledged. Particular 
attention was drawn to the 1988 public sector parental leave 
test case [Print J3596] and the 1985 adoption leave case 
[Print F9852] in the federal jurisdiction and to the 1991 
parental leave cases in the Industrial Relations Commission 



of Victoria [Decision D91/0218] and the Queensland 
Industrial Relations Commission [No. B252 of 1990 and 
B81 of 1991]. The terms of Convention 156 of the 
International Labor Conference were raised in support of the 
claim and we were referred to parental leave provisions 
already endorsed in enterprise specific awards or agreements 
of the Western Australian Industrial Relations Commission 
[(1992) 72 WAIG 1594 and (1992) 72 WAIG 2196]. 

There were particular submissions going to the proposed 
maternity leave. The history of maternity leave entitlement 
was detailed. Submissions as to the justification of a change 
from the current requirement for an employee to take 
compulsory unpaid leave for a period of six weeks prior to 
the expected birth date were extensive and witness evidence 
was called. Our attention was drawn to the development of 
occupational health and safety legislation in Western 
Australia since the standard maternity leave clause was first 
endorsed in 1980. We were told that the employers had 
obtained a legal opinion to the effect that an award provision 
could override that section of the Shops and Factories Act 
which had so daunted the Commission in Court Session in 
1980 when applications for maternity leave in this jurisdic- 
tion were first considered [(1980) 60 WAIG 409]. Reference 
was made to changes to that Act and to the alternative 
regulatory means developed in the 1980s. 

The incidence of paid maternity leave available to public 
sector employees was provided. Detail of current access by 
public sector employees across Australia to maternity leave 
was provided. Specific detail on the incidence of taking up 
maternity leave in the awards the subject to these applica- 
tions was provided. The Commission in Court Session was 
told that the relatively low recourse to maternity leave, a 
total of 86 applications across the 21 awards in 1991-92, 
supported the contention that the costs involved would not 
be great. And we were referred to a report by the Australian 
Institute of Family Studies to the effect that data supported 
the view that the level of take up was expected to increase 
quite slowly. 

Submissions on the efficacy of part time employment as 
an incentive to return to work after maternity leave were 
cited by the employers as an important measure facilitating 
the retention of skills in the work place as well as an 
opportunity to apply flexible work practices and multi 
skilling. Studies of societal change of child bearing and 
particularly the trend for women to have a first child at a 
later age than previously were drawn to our attention. It was 
submitted by the employers that this emphasised the need 
to provide access to part time employment as an aid to thp 
retention of the experience and skills of these employees. 
The proportion of female employees covered by the av/ards 
the subject of the applications was provided as was the 
current access to part time work per the provisions of those 
awards. Changes in breast feeding patterns were referred to 
as well as patterns of households in Western Australia based 
on analysis of the 1986 Census in support of the submission 
that community changes warranted a different approach to 
maternity leave and part time employment. 

Evidence was given of government policy development 
recognising familial responsibilities of employees and 
perceived industrial benefits in the work place for the 
employer in integrating all available work skills more 
efficiently and effectively by reducing the competition 
between work and family commonly institutionalised so far 
as the individual employee is concerned. Mr Ellis Griffiths, 
the Director of the Office of the Family since its 
establishment in 1988, gave evidence of the analysis of data 
on family patterns in Western Australia and experience in 
work place design to date aimed at improved productivity 
through reform of work practices which emphasised the 
divide between work and family. He say the opportunity for 
part time employment as a prime example of integration 
with job satisfaction was enhanced significantly as a result. 

Ms Una Allsop gave evidence of her experience in being 
compelled to take unpaid leave prior to the birth of her first 
child because of the award provision and despite her 
continuing ability to work, the certification of her doctor to 
that effect and the financial burden on her which resulted. 

Dr Jan Dickinson, a specialist medical practitioner in the 
field of gynaecology and obstetrics, was called to give 
expert evidence on the need for pregnant women to cease 
work at least six weeks prior to the expected birth of a child. 
It was her firm view that provided there were no 
complications in the pregnancy and provided the work place 
was safe then there was no physical or psychological reason 
why a woman should not continue working up to the birth 
of a child. She gave evidence that the incidence of check ups 
by a medical practitioner attending to a pregnant patient 
commonly increased significantly towards the end of the 
term of the pregnancy. In the normal course of events this 
would include a check up every two weeks from 30 weeks 
on; and a check up each week from 37 weeks on. She noted 
that the birth of a child usually occurred within two weeks 
of the estimated date and that it had been her experience that 
pregnant women were generally very realistic and quite 
capable of judging for themselves when they should cease 
work in cases where the pregnancy was uncomplicated. 

So far as the evaluation by a medical practitioner of the 
question of continuing work for a pregnant employee was 
concerned she told the Commission in Court Session it 
would include not only an assessment of the health of the 
woman but also an assessment of the work place involved 
and the type of work involved. The interests of the ongoing 
health of the woman and the child in the context of the work 
place would be of account. Thus, even when there were no 
complications in the pregnancy a medical practitioner might 
conclude that the nature of the work place and the work was 
such that a pregnant woman's health might best be served 
by ceasing work. But again her evidence was that the need 
for a medical practitioner to press this conclusion on a 
patient would be unusual. 

When these were put in summary form to her, Dr 
Dickinson went on to endorse the views expressed by 
Professor Michael in evidence in an earlier maternity leave 
case to the effect that there were sound medical reasons for 
women to be involved in nurturing in the six weeks 
following the birth of a child to the exclusion of employment 
[Transcript; Matter No. 62 of 1989 reported (1990) 70 
WAIG 3078]. Notably, Professor Michael's evidence on the 
medical need for a cessation of work in the six weeks prior 
to the expected birth of a child paralleled that of Dr 
Dickinson in this case. 

Detail was provided on the incidence of take up elsewhere 
of all the types of leave sought through these applications. 
Reference was made to adoption figures in Western 
Australia in support of the contention that the incidence of 
take-up of this would be very low. And the experience in 
other states of little recourse to paternity leave by public 
sector employees with access to it was detailed. Submis- 
sions were made on the superannuation arrangements which 
would apply in relation to parental leave and to other 
incidental costs. 

In sum the FMWU and the employers commonly submit 
that theifeis merit in the applications for parental leave as 
sought. In particular they urge the Commission in Court 
Session to endorse the effective change sought to the current 
maternity leave standard by dropping the compulsion to take 
unpaid leave six weeks prior to the expected date of birth 
and to make this a matter for the employee's discretion 
subject to the production of certification of her health by a 
qualified medical practitioner. They say that this proviso 
would resolve any duty of care concerns for the employer 
and, given the extent of notice required for the taking of 
maternity leave, there would be little if any inconvenience. 

The FMWU and the employers assert that the applications 
do not constitute a "special case" and do not and have not 
been pursued as a test case. They submit that the cases put 
demonstrate that the applications fall within the Conditions 
of Employment Principle and that there is no impediment 
in the Wage Fixing Principles to the endorsement of the 
claims. 
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The submissions put by the four intervenors can be briefly 
stated as follows. 

The Minister 
The Minister supported the application by the FMWU on 

the basis that it was consistent with Convention No. 156 of 
the International Labor Organisation and was consistent 
with government policy. In respect of the maternity leave 
provision the Minister considered that any duty of care 
concerns of employers would be covered by the provision 
sought. The Minister did not consider that the claims 
warranted reference to "the special case" condition of the 
Wage Fixing Principles. 

Chamber 
Its intervention was restricted to that part of the 

application which sought to vary the maternity leave 
provisions by deleting the provision for the compulsory 
taking of unpaid leave six weeks prior to the birth of a child. 
The Chamber's concerns were twofold. While it endorsed 
the concept of some flexibility in the taking of such leave, 
it was concerned that the consent of the union and the 
employers on this occasion, should the Commission endorse 
the change, could be seen as a new "standard". And it 
suggested that in the light of the diverse industries in which 
women were employed that the Commission should have 
regard for the employer's common law duty of care for 
employees in making any variation enabling pregnant 
women to work in the six weeks prior to the expected 
confinement subject to consent between the employer and 
the employee concerned. It is noted that the Chamber raised 
the matter of whether the awards in question were paid rates 
awards and agreed that the applications did not constitute 
a "special case". 

Mines and Metals Association 
It also limited its concerns to the question of a "standard" 

arising and the proposed deletion of the compulsory six 
weeks' leave prior to the expected birth of a child too. The 
Mines and Metals Association also raised concerns about the 
employer's duty of care and urged the Commission in Court 
Session to heed its concerns by amending the paragraph (c) 
of subclause (5) of the maternity leave in Part A of the 
proposed Clause 16.—Parental Leave as follows with its 
additions underlined. 

Part A—Maternity Leave 
(1) ... 
(2) ... 
(3) ... 
(4) ... 
(5) Notice Requirements 

(a) ... 

By agreement between the emplnypp and the 
employer, an employee may continue to 
work at any time throughout her pregnancy 
up to and including the estimated date of 
confinement. Provided that for the 6 weeks 
immediately preceeding the estimated date of 
confinement the employee provides the em- 
ployer with a certificate from a registered 
medical practitioner which states it is safe for 
the employment to continue during the 
period or any portion thereof. 

employee shall, if the employer deems it practica- 
ble be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

(6) Transfer To A Safe Job 
Where in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 

It also agreed that the applications should not be 
construed as a "special case" for the purposes of the Wage 
Fixing Principles. 

The Council 
The Council supported the applications by the FMWU 

and told the Commission in Court Session that it considered 
that the proposed provisions were consistent with ongoing 
structural efficiency and fell within the Wage Fixing 
Principles of the Commission. It welcomed the support of 
the employer body intervenors for a degree of flexibility in 
the approach to the current award proscription of work by 
a pregnant employee in the six weeks prior to the expected 
birth and acknowledged that these concerns warranted 
further discussions at a peak level on the prospects for a 
"standard" to apply in the private sector. It agreed that the 
applications here did not constitute "a special case" and 
agreed that they did not amount to a test case. Indeed it 
queried whether there was an ability under the legislation 
to treat such applications as a test case in any event. 

Conclusions 
I have no doubt that these applications fall within the 

province of the Conditions of Employment Principle of the 
Wage Fixing Principles and do not warrant "special case" 
consideration pursuant to those Principles. Nor do I consider 
that the dealing with the claims should be construed as a test 
case. The FMWU emphasised that it had not sought to bring 
a test case and the employers agree. But in any event I would 
accept the submission of the Council on this. There is no 
provision in the Industrial Relations Act, 1979 (as there is 
in the federal legislation) to declare the subject of an 
application (or applications) as constituting a test case with 
the effect that the results "flow" into other awards on the 
raising of applications. The wide power of this Commission 
to issue general orders render such a provision unnecessary 
of course. 

However, as identified by the Mines and Metals Associa- 
tion, there is no doubt that the nature of the claims here, if 
successful, may go some way towards establishing a 
standard of this Commission. They are significant applica- 
tions for that reason. But that is not to say that any 
progression beyond these awards would be automatic. There 
would be case by case consideration and this would include 
recognition of die limited public sector nature of all the 
awards the subject of these applications. 

As to merit, the claims for paternity leave, adoption leave 
and part time employment related to parental considerations 
have clearly been made out in all respects going to equity, 
and including cost considerations. One corollary of that is 
an endorsement of the change to the current maternity leave 
clauses so as to enmesh that entitlement with the paternity 
leave entitlement. That leaves the pre-birth compulsory 
leave question. 

As has been noted, what is being sought here is not only 
a significant change from the existing standard in this 
jurisdiction, it is also significantly different from the clause 
ratified in the federal parental leave case in that there would 
be no prerequisite agreement by the employer for an ability 
for the pregnant employee to continue working up to the 
birth of the child as there is now in the federal clause. 

In considering the merit it is necessary to have account 
of the record. The current maternity leave provisions in the 
state awards reflect the standard clause for that purpose in 



this jurisdiction. That standard originated some twelve years 
ago in a decision of the Commission in Court Session which 
resulted out of applications to amend specific awards. The 
applications were successful in part. The claims were based 
on a claim already put by the Australian Council of Trade 
Unions in a test case before the (then) Australian Concilia- 
tion and Arbitration Commission. The decision in that case 
issued in 1979. [Print D 9576]. Its provisions included a 12 
month qualifying period, a maximum of 52 weeks' leave and 
six weeks' compulsory leave to be taken immediately after 
the birth of the child. In all significant respects save one, the 
decision of the Commission in Court Session in 1980 
endorsed the federal decision; the difference being that the 
period of compulsory leave was set at a total of 12 weeks 
with six of those to be taken immediately after the birth of 
the child and six weeks to be taken immediately before the 
expected birth date. 

The Commission in Court Session largely based this 
different conclusion on the existence of section 52 of the 
Shops and Factories Act 1963. The maternity leave clause 
inserted into the various awards as a consequence of the 
1980 decision was subsequently inserted into many other 
awards of this Commission; thereby becoming an acknowl- 
edged standard. 

In 1990 there was an attempt to remove the requirement 
that any woman seeking maternity leave take unpaid leave 
six weeks prior to the expected birth date. It was part of an 
application brought by the Council in Matter No. 62 of 1989. 
TTie Commission in Court Session rejected that application 
in its entirety [70 WAIG 3078]. But though part of the 
subject matter of these applications parallels part of that 
rejected application, the fact of that rejection does not 
constitute an impenetrable barrier. This is clear from a 
consideration of the reasons for decision in relation to the 
particular and to the nature of the relief sought; that being 
general order/s. 

In relation to the merit of the application within the 
Council's case for the removal of the compulsory six weeks' 
leave prior to the birth of a child the reasons which issued 
then included the following. 

The reasons for decision in 1980 clearly identified 
section 52 of the Shops and Factories Act as the major 
consideration in arriving at this conclusion. This was 
notwithstanding the fact that it is clear from its reasons 
that the federal tribunal had regard for the WA 
legislation in reaching its conclusion that the only 
mandatory leave in the maternity leave provision 
should be the six weeks following the birth. 

But putting this to one side there have been 
developments since the 1980 decision which it seems 
to me may have relevance. For one, the WA decision 
was brought down shortly after the federal decision but 
before various other arbitral tribunals acted. These later 
decisions adopted the six weeks' compulsory leave 
position of the federal tribunal. It must be that this goes 
a long way to establishing that as a truly national 
standard and distinguished from this tribunal's standard 
of 12 weeks. Another is the passage of occupational 
health and safety legislation in this State. Still another 
is the extension since the 1980s case of maternity leave 
provisions into areas of women's employment demon- 
strably outside the ambit of the Shops and Factories 
Act. And it is probably arguable that other changes in 
the last 10 years have rendered the bases on which 
section 52 of the Shops and Factories Act swayed the 
Commission in Court Session then less compelling. 
But the argument put here so far as this period of 
compulsory leave is concerned does not canvass these 
or other changes. It relies on the discrimination 
submission and makes no distinction between the 
period and six weeks' compulsory leave immediately 
after the birth. 

[70 WAIG 3078 at 3086] 

It follows that by virtue of the limited case put to the 
Commission in Court Session on that occasion, merit for 
change was not established. 

That is not the case here. The FMWU and the respondent 
employers have canvassed the question of merit fully. In my 
view it is beyond question on the evidence before us' that the 
basis on which the Commission in Court Session concluded 
in 1980 that a six weeks compulsory period of leave should 
be taken by an employee prior to the birth of her child does 
not have the validity now that it was seen to have then. 
Further by way of submissions, witness evidence and 
documentation the parties have demonstrated clearly that 
there are good reasons in equity, and including flexibility, 
why the Commission in Court Session should now conclude 
otherwise: that is, that subject to occupational health and 
safety factors, an employee should be entitled to work 
during pregnancy. 

I have considered the concerns of the Chamber and the 
Mines and Metals Association about the prospect of no 
discretion for the employer in the process. And I have had 
regard for the fact that the new federal standard includes an 
ability for the employer, by virtue of not agreeing with a 
pregnant employee's decision to continue to work in the six 
weeks prior to the expected birth, to force her to take unpaid 
leave. The reasons for this change in the federal standard are 
not specifically dealt with in the judgement out of the test 
case but the fact of the change remains. 

However the evidence before the Commission in Court 
Session gives rise to the simple conclusion that the situation 
of a pregnant woman is not indistinguishable from any other 
employee ready, willing and able to work. It seems to me 
that this situation is to be respected. And a requirement of 
the employee that she produce a written opinion of a 
qualified medical practitioner that, having specific regard 
for her health and her duties in the particular work place, 
there is no reason why her pregnancy should prevent her 
from working would be a reasonable accommodation of 
concerns an employer might have. Nor am I convinced that 
a problem arises for the employer's ability to transfer out 
of any such situation. These would appear to be unaffected 
by the proposed clause. Further, it seems to me that an 
employer who has concerns about the welfare of a pregnant 
employee notwithstanding her production of requisite 
medical certification could still raise these with her with a 
view to reaching alternative agreeable arrangements. And if 
this was not achieved the employer could have recourse to 
directing the employee not to attend at work; that is, 
standing the employee down, with pay, for the duration of 
the employer's concern. These would be simply matters 
between an employee and her employer. 

But in sum, I am not convinced that there is merit in the 
proposition that an employee presenting for work, willing 
to work, and in addition providing to the employer proper 
certification to the effect that her pregnant state is not a bar 
to her carrying out that work, should be put in a position 
where the employer has a right to refuse to provide that work 
and by virtue of the exercise of such a right, inflict a 
financial penalty on the employee. The employers party to 
these applications do not seek such a right, of course. And 
I consider that this too is to be respected. But in any event 
I am not persuaded by anything else put to the Commission 
in Court Session that what the FMWU and the respondent 
employers seek to apply in respect of maternity leave should 
be otherwise. 

Appearances: Ms K. Digwood on behalf of the Applicant; 

Ms J. Sheridan and with her Dr G. Sefton on behalf of 
various Respondents; 

Mr J.D. Miller on behalf of Murdoch University and 
Others; 
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Ms L. Field on behalf of the Honourable Minister for 
Productivity and Labour Relations; 

Ms L.D. Byrnes on behalf of the Australian Mines and 
Metals Association; 

Mr D.M. Jones on behalf of the Chamber of Commerce 
and Industry of Western Australia; 

Mr A. Cooke on behalf of the Trades and Labor Council 
of Western Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch. 
and 

Library Board of Western Australia and Others. 
No. 855 of 1992. 

Cultural Centre Award 1987. 
No. A 28 of 1988. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondents; Mr J.D. Miller on behalf of Murdoch 
University, the University of Western Australia and Edith 
Cowan University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Cultural Centre Award 1987 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 18 th day 
of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

16.—Maternity Leave and insert in lieu thereof the 
following. 

16. Parental Leave. 
2. Clause 16.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
16.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave. 

Maternity leave is unpaid leave. 

(2) Definitions 
For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 



Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 

sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 
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(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6) hereof, to the position which she held 
immediately before such transfer or in rela- 
tion to an employee who has worked part- 
time during the pregnancy the position she 
held immediately before commencing such 
part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 



(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 

(a) Paternity leave, applied for under paragraph 
(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 

(a) Provided the aggregate of any leave, includ- 
ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 

Subject to Part B—Paternity Leave of this 
clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 

(a) An employee on paternity leave may termi- 
nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 

(a) An employee shall confirm his intention of 
returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
as nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 

(a) A replacement employee is an employee 
specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave. 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for die purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by tlk employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 
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(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 



(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. Where such 
position no longer exists but there are other 
positions available which the employee is 
qualified for and is capable of performing, 
the employee shall be entitled to a position 
as nearly comparable in status and pay to that 
of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
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as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 

(ii) upon the hours to be worked by the 
employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 

(a) The employment of a part-time employee 
under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 

An employer may request, but not require, an 
employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 
(a) limited the number of employees who may 

work part-time; 
(b) establishing quotas as to the ratio of part-time 

to full-time employees; 
(c) prescribing a minimum or maximum number 

of hours a part-time employee may work; or 
(d) requiring consultation with, consent of or 

monitoring by a union; 
and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Zoological Gardens Board. 
No. 1027 of 1992. 

Zoological Gardens Employees Award 1969. 
No. 29 of 1969. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 



Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Zoological Gardens Employees Award 
1969 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

22.—Maternity Leave and insert in lieu thereof the 
following. 

22. Parental Leave 
2. Clause 22.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
22.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 



writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 

period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 
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Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by subparagraph (3)(b) may be length- 
ened once only by the employee giving 
not less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
subparagraph (3)(b) hereof may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under subpara- 

graph (3)(b) hereof but not commenced, shall 
be cancelled when the pregnancy of the 
employee's spouse terminates other than by 
the birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 
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(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 

(2) Definitions 
For the purposes of Part C—Adoption Leave: 

(a) "Employee" includes a part-time employee 
but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of die employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
subparagraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 
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(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 

exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 
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(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 

such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 



(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of die agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of die temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 
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COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondents; Mr J.D. Miller on behalf of Murdoch 
University, the University of Western Australia and Edith 
Cowan University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Hospital Workers (Government) Award No. 
21 of 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

24.—Maternity Leave and insert in lieu thereof the 
following 

24. Parental Leave 
2. Clause 24.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
24.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 

certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 



sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 
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(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 
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(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—^Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for die purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of die employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
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where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immedr'ely 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 



placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 

absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child born of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 



(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for and 
take any annual leave accrued in respect 
of a period of part-time employment under 
this clause, in such periods and manner as 
specified in this award, as if the employee 
were working part-time in the class of 
work the employee was performing as a 
part-time employee immediately before 
resuming full-time work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 

sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring from 
part-time work under this clause, shall be 
calculated by reference to the full-time rate of 
pay at the time of termination and by regarding 
all service as a full-time employee as qualifying 
for a termination entitlement based on the 
period of full-time employment and all service 
as a part-time employee on a pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 
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(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Metropolitan Market Trust. 
No. 1029 of 1992. 

Cleaners and Caretakers (Metropolitan Market Trust) 
Agreement, 1967 

No. AG 9 of 1967. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
18 February 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement, 1967 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 18th day 
of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN. 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

26.—Maternity Leave and insert in lieu thereof the 
following. 

26. Parental Leave 
2. Clause 26.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
26.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 



conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened: 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 

exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 
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(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 



(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by subparagraph (3)(b) may be length- 
ened once only by the employee giving 
not less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
subparagraph (3)(b) hereof may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under subpara- 

graph (3)(b) hereof but not commenced, shall 
be cancelled when the pregnancy of the 
employee's spouse terminates other than by 
the birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—^Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption'' occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 



shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
subparagraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spuse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upn 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 

notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 



(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—^Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 

first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition, 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
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full-time employee immediately before com- 
mencing part-time work under this clause, 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of die agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 

ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Country High School Hostels Authority. 
No. 1030 of 1992. 

Country High School Hostels Award, 1979. 
No. R 7A of 1979. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 



Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Country High School Hostels Award, 1979 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 18 th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

33.—Maternity Leave and insert in lieu thereof the 
following. 

33. Parental Leave 
2. Clause 33.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
33.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 



writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from die date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 

may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to die position which she held immedi- 
ately before proceeding on maternity leave or, 
in the case of an employee who was transferred 
to a safe job pursuant to subclause (6), to the 
position which she held immediately before 
such transfer or in relation to an employee who 
has worked part-time during the pregnancy the 
position she held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
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(2) Definitions 
For the purposes of Part B—Paternity Leave: 

(a) "Employee" includes a part-time employee 
but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 

the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by subparagraph (3)(b) may be length- 
ened once only by the employee giving 
not less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
subparagraph (3)(b) hereof may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under subpara- 

graph (3)(b) hereof but not commenced, shall 
be cancelled when the pregnancy of the 
employee's spouse terminates other than by 
the birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 



(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
subparagraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 
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(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 
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Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 

work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entidement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
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this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Minister for Education, Education Department of 
Western Australia. 
No. 1031 of 1992. 

Child Care Workers (Education Department) Award. 
No. A 20 of 1984. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Child Care Workers (Education Depart- 
ment) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

19.—Maternity Leave and insert in lieu thereof the 
following. 

19. Parental Leave 
2. Clause 19.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
19.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 
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(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
.weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 



to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to die position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 

performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 



ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by subparagraph (3)(b) may be length- 
ened once only by die employee giving 
not less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
subparagraph (3)(b) hereof may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which die 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under subpara- 

graph (3)(b) hereof but not commenced, shall 
be cancelled when the pregnancy of the 
employee's spouse terminates other than by 
the birth of a living child. 

(8) Paternity leave and other leave entidements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entided 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 

paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during his absence on paternity leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entided to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 



(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
subparagraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 



in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 

a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 



at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 

will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 
(a) limited the number of employees who may 

work part-time; 
(b) establishing quotas as to the ratio of part-time 

to full-time employees; 
(c) prescribing a minimum or maximum number 

of hours a part-time employee may work; or 
(d) requiring consultation with, consent of or 

monitoring by a union; 
and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
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to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Health. 
No. 1032 of 1992. 

Ward Assistants (Mental Health Services) Award 1966. 
No. 35 of 1966. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Ward Assistants (Mental Health Services) 
Award 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.I Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

29.—Maternity Leave and insert in lieu thereof the 
following. Leave and insert in lieu thereof the following. 

29. Parental Leave 
2. Clause 29.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
29.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 

(2) Definitions 
For the purposes of Part A—Maternity Leave: 

(a) "Employee" includes a part-time employee 
but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 



Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 

sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four,weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
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required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled:-tot one or two periods of 

paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 



in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 

Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 
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(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 



(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—^Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 
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(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Tfermination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Department of Conservation and Land Management. 
No. 1033 of 1992. 

Rangers (National Parks) Consolidated Award, 1987. 
No. A 17 of 1981. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Rangers (National Parks) Consolidated 
Award, 1987 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

14.—Maternity Leave and insert in lieu thereof the 
following. 

14. Parental Leave 
2. Clause 14.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
14.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement: 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 

conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an empL yee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
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exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) ' 'Employee'' includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 



(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) thereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 
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Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(0 "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 

shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
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date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposal date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then pn adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—^Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
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first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of tbe child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 

full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
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ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Health. 
No. 1034 of 1992. 

Enrolled Nurses and Nursing Assistants (Government) 
Award. 

No. R 7 of 1978. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
18 February 1993. 

Order, 
HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 

Minister for Productivity and Labour Relations; Ms L.D. 
Bymes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Government) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

13.—Maternity Leave and insert in lieu thereof the 
following. 

13. Parental Leave 
2. Clause 13.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
13.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 
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(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 

writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave. 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave), as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 



under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 
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(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption'' occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause. 



(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 

employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 



to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 
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(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all provi- 
sions of this award which shall apply pro rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 

accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; and such provisions 
do not apply to part-time work under this 
clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

The Board of Management, Perth Dental Hospital. 
No. 1035 of 1992. 

Hospital Employees (Perth Dental Hospital) Award 1971 
No. 4 of 1970. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Hospital Employees (Perth Dental Hospital) 
Award 1971 Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

20.—Maternity Leave and insert in lieu thereof the 
following. 

20. Parental Leave 
2. Clause 20.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
20.—Parental Leave 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection wilii the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 
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(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 

to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
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performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 

ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 



paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during his absence on paternity leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 
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(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 

in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
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a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 

at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and fie employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 



642   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of die agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 
(a) limited the number of employees who may 

work part-time; 
(b) establishing quotas as to the ratio of part-time 

to full-time employees; 
(c) prescribing a minimum or maximum number 

of hours a part-time employee may work; or 
(d) requiring consultation with, consent of or 

monitoring by a union; 
and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 

to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Health. 
No. 1036 of 1992. 

Mental Health Rehabilitation Assistants Award, 1965 
No. 36 of 1965. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Mental Health Rehabilitation Assistants 
Award, 1965 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

18.—Maternity Leave and insert in lieu thereof the 
following: 

18. Parental Leave 
2. Clause 18.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
18.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 



(2) Definitions 
For the purposes of Part A—Maternity Leave: 

(a) "Employee" includes a part-time employee 
but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 

Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
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sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave, taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Tfcrmination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 

required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 



paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 

in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof; shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 



Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced, 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposal date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 
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(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 

rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 



(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer torn permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 



(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to 
part-time work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Community Services. 
No. 1037 of 1992. 

Community Welfare Department Hostels Award 1983 
No. A 27 of 1981. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Community Welfare Department Hostels 
Award 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

26.—Maternity Leave and insert in lieu thereof the 
following: 

26. Parental Leave 
2. Clause 26.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
26.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B— Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
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conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 

exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 



(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave A male employee, 
upon production to his employer of the certificate 
required by subclause (4), shall be entitled to one 
or two periods of paternity leave, the total of 
which shall not exceed 52 weeks, in the following 
circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 
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(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened: 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 



shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 

notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 
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(10) Effect of adoption leave on employment Subject 
to Part C—Adoption Leave of this clause, 
notwithstanding any award or other provision to 
the contrary, absence on adoption leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 

exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
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full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 

ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Education. 
No. 1038 of 1992. 

The Teachers' (Kindergartens) Award 1964 
No. 22 of 1963. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
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Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the The Teachers' (Kindergartens) Award 1964 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule 
1. Clause 2.—Arrangement: Add the new number and 

title 18.—Maternity Leave immediately after 17.—Leave to 
Attend Union Business. 

18. Parental Leave 
2. Clause 17.—Leave to Attend Union Business: Immedi- 

ately after this clause insert the following new clause: 

18.—Parental Leave. 
Subject to the terms of this clause employees are 

entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
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writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement'she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 

period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

10365—5 



Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 
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(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause. 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 



employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to die employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 

adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Tfermination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 



(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed 

male who is caring for a child bom of 
his spouse or a child placed with the 
employee for adoption purposes. 

(b) "Female employee" means an em- 
ployed female who is pregnant or is 
caring for a child she has bome or a 
child who has been placed with her for 
adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position 

held by a female or male employee 
immediately before proceeding on leave 
or part-time employment under this 
clause which ever first occurs or, if such 
position no longer exists but there are 
other positions available for which the 
employee is qualified and the duties of 
which he or she is capable of perform- 
ing, a position as nearly comparable in 
status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service 
under an unbroken contract of employ- 
ment and includes: 

(i) any period of leave taken in accor- 
dance with this clause; 

(ii) any period of part-time employ- 
ment worked in accordance with 
this clause; or 

(iii) any period of leave or absence 
authorised by the employer or by 
the award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph hereof shall prevent the 
employer from permitting the employee to 
return to his or her former position after a 
second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 
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(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Community Services and Others. 
No. 1039 of 1992. 

Children's Services (Government) Award 1989. 
Nos. A 29 of 1985 and PSA A 29A of 1985. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondents; Mr J.D. Miller on behalf of Murdoch 
University, the University of Western Australia and Edith 
Cowan University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Children's Services (Government) Award 
1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

17.—Maternity Leave and insert in lieu thereof the 
following: 

17. Parental Leave 
2. Clause 17.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
17.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 



(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
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to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 

performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 



pioyer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 

service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 



(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of die employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
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in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 

a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed 

male who is caring for a child bom of 
his spouse or a child placed with the 
employee for adoption purposes. 

(b) "Female employee" means an em- 
ployed female who is pregnant or is 
caring for a child she has bome or a 
child who has been placed with her for 
adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position 

held by a female or male employee 
immediately before proceeding on leave 
or part-time employment under this 
clause which ever first occurs or, if such 
position no longer exists but there are 
other positions available for which the 
employee is qualified and the duties of 
which he or she is capable of perform- 
ing, a position as nearly comparable in 
status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time 
in one or more periods at any time from 
the date of birth of the child until its 
second birthday or, in relation to adop- 
tion, from the date of placement of the 
child until the second anniversary of the 
placement. 

(b) A female employee may work part-time 
in one or more periods while she is 
pregnant where part-time employment 
is, because of the pregnancy, necessary 
or desirable. 

(c) A female employee may work part-time 
in one or more periods at any time from 
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the seventh week after the date of birth 
of the child until its second birthday, 

(d) In relation to adoption a female em- 
ployee may work part-time in one or 
more periods at any time from the date 
of the placement of the child until the 
second anniversary of that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all provi- 
sions of this award which shall apply pro rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 

(ii) upon the hours to be worked by the 
employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of die agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
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Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Sport and Recreation. 
No. 1040 of 1992. 

Recreation Camps (Department of Sport and Recreation) 
Award 

No. A28 of 1985. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
18 February 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Recreation Camps (Department of Sport 
and Recreation) Award be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

13.—Maternity Leave and insert in lieu thereof the 
following. 

13. Parental Leave 
2. Clause 13.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
13.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. . 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 
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(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 

(a) Provided the aggregate of any leave, includ- 
ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 

Subject to this Part A—Maternity Leave of this 
clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 

(a) An employee on maternity leave may termi- 
nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 



(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 
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(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there arc other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 



(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 

stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 

• employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
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period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 



(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 

in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 
(a) limited the number of employees who may 

work part-time; 
(b) establishing quotas as to the ratio of part-time 

to full-time employees; 
(c) prescribing a minimum or maximum number 

of hours a part-time employee may work; or 
(d) requiring consultation with, consent of or 

monitoring by a union; 
and such provisions do not apply to part-time 

work under this clause. 
(13) Replacement employees 

(a) A replacement employee is an employee 
specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act, 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Minister for Education. 
No. 1041 of 1992. 

Teachers Aides Award, 1979. 
No. R 4 of 1979. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER IF. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Tfeachers Aides Award, 1979 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 



first pay period commencing on or after the 18th day 
of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

20.—Maternity Leave and insert in lieu thereof the 
following. 

20. Parental Leave 
2. Clause 20.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
20.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 



(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from die date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
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this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 

• dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 

notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Tfermination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 



(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 

adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
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entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 

adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—^Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 
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(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 
(a) A male employee may work part-time in one 

or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
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regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 

An employer may request, but not require, an 
employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 

The work to be performed part-time need not 
be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 

An employee may work part-time under this 
clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 

(a) A replacement employee is an employee 
specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act, 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Hospital Laundry and Linen Service. 
No. 1042 of 1992. 

Hospital Laundry and Linen Service (Government) 
Award, 1982. 

No. A 36 of 1981. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
18 February 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Hospital Laundry and Linen Service 
(Government) Award, 1982 Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 18th day 
of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

28.—Maternity Leave and insert in lieu thereof the 
following. 

28. Parental Leave 
2. Clause 28.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
28.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 



(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
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to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Tfermination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 

employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A—Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 



(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 

period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
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(2) Definitions 
For the purposes of Part C—Adoption Leave: 

(a) "Employee" includes a part-time employee 
but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 



(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 

who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 
(a) A male employee may work part-time in one 

or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
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where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer finm permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 



ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

"WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Western Australian Mint. 
No. 1043 of 1992. 

Western Australian Mint Security Officers' Award 1988. 
No. A 5 of 1988. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Western Australian Mint Security Officers' 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

24.—Maternity Leave and insert in lieu thereof the 
following. 

24. Parental Leave 

2. Clause 24.—Maternity Leave: Delete this clause and 
insert in lieu thereof the following: 

24.—Parental Leave. 
Subject to the terms of this clause employees are 

entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement. 
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produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 
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(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to die position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitied to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporaiy nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating; 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 



employee is entitled under subclausc (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 

nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption'' occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 



child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by die spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 



shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 

performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 
(a) A male employee may work part-time in one 

or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 
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(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Commissioner for Public Health. 
No. 1044 of 1992. 

Health Workers—Community and Child Health Services 
Award, 1980. 

No. R 21 of 1979. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
18 February 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondent; Mr J.D. Miller on behalf of Murdoch Univer- 
sity, the University of Western Australia and Edith Cowan 
University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
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Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Health Workers—Community and Child 
Health Services Award, 1980 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 18th day of 
February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

21.—Maternity Leave and insert in lieu thereof the 
following. 

21. Parental Leave 
2. Clause 21.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
21.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B— Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 

and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 



(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 

maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
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(2) Definitions 
For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 

the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 
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(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for the purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to three weeks at 

the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 



(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to die employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entided 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—^Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 



Part D—Part-Time Work. 

(1) Definitions 

For the purposes of Part D—Part-time Work: 

(a) "Male employee" means an employed male 
who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 

(d) "Former position" means the position held 
by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 

With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 

(a) An employee who has had at least 12 months 
continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 

Subject to the provisions of Part D—Part-Time 
Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 

An employee working part-time under this 
clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 

(ii) upon the hours to be worked by the 
employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 
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(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 
(12) Inconsistent award provisions 

An employee may work part-time under 
this clause notwithstanding any other provi- 
sion of this award which limits or restricts the 
circumstances in which part-time employ- 
ment may be worked or the terms upon which 
it may be worked including provisions: 

(a) limited the number of employees who may 
work part-time: 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of die temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall Ire construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Hon. Premier of W.A. and Others. 
No. 1045 of 1992. 

Cleaners and Caretakers (Government) Award, 1975. 
No. 32 of 1975. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondents; Mr J.D. Miller on behalf of Murdoch 
University, the University of Western Australia and Edith 
Cowan University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 
Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Cleaners and Caretakers (Government) 
Award, 1975 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

17.—Maternity Leave and insert in lieu thereof the 
following. 

17. Parental Leave. 
2. Clause 17.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
17.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 
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(b) "Paternity leave" means leave of the type 
provided for in Part B—Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b), 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 

preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 

Where, in the opinion of a registered medical 
practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 

(a) Provided the maximum period of maternity 
leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 
writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 

(a) Maternity leave, applied for but not com- 
menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 

(a) Where the pregnancy of an employee not 
then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 



(11) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 

to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 
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(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) A further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 
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(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for die purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 

hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 
employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify the em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposed date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to the employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 



is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—^Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has borne or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 
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(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 

(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 

was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and die employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entidements which 
have accrued under this award (including any 
entidement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 



(12) Inconsistent award provisions 

An employee may work part-time under this 
clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 

(a) A replacement employee is an employee 
specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

and 
The Hon. Premier of W.A. and Others. 

No. 1046 of 1992. 
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COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

18 February 1993. 
Order. 

HAVING heard Ms K. Digwood on behalf of the Applicant; 
Ms J. Sheridan with her Dr G. Sefton on behalf of the 
Respondents; Mr J.D. Miller on behalf of Murdoch 
University, the University of Western Australia and Edith 
Cowan University; Ms L. Field on behalf of the Honourable 
Minister for Productivity and Labour Relations; Ms L.D. 
Byrnes on behalf of the Australian Mines and Metals 

Association; Mr D.M. Jones on behalf of the Chamber of 
Commerce and Industry of Western Australia and Mr A. 
Cooke on behalf of the Trades and Labor Council of Western 
Australia, and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Gardeners (Government) 1986 Award No. 
16 of 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 18th day of February, 1993. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

17.—Maternity Leave and insert in lieu thereof the follow- 
ing. 

17. Parental Leave 
2. Clause 17.—Maternity Leave: Delete this clause and 

insert in lieu thereof the following: 
17.—Parental Leave. 

Subject to the terms of this clause employees are 
entitled to maternity, paternity and adoption leave and 
to work part-time in connection with the birth or 
adoption of a child. 

Part A—Maternity Leave. 
(1) Nature of leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part A—Maternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B— Paternity Leave of 
this clause whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee 
under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for maternity leave 
(a) An employee who becomes pregnant, upon 

production to her employer of a certificate 
required by subclause (4) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. 

(b) This entitlement shall be reduced by any 
period of paternity leave taken by the 
employee's spouse in relation to the same 
child and apart from paternity leave of up to 
one week at the time of confinement shall not 
be taken concurrently with paternity leave. 



(c) Subject to subclauses (6) and (9) hereof the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of six weeks compul- 
sory leave. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds upon such leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to her employer: 
(a) a certificate from a registered medical practi- 

tioner stating that she is pregnant and the 
expected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of 
maternity leave she will not engage in any 
conduct inconsistent with her contract of 
employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks 

prior to the resumed date of confinement, 
produce to her employer the certificate 
referred to in paragraph (4)(a). 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken and shall, at the same time, 
produce to her employer the statutory decla- 
ration referred to in paragraph (4)(b). 

(c) An employee may continue to work at any 
time throughout her pregnancy up to and 
including the estimated date of confinement. 
Provided that for the 6 weeks immediately 
preceding the estimated date of confinement 
the employee provides the employer with a 
certificate from a registered medical practi- 
tioner which states it is safe for the employ- 
ment to continue during the period or any 
portion thereof. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a registered medical practi- 
tioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), 
(12) and (13) hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once only by the employee 
giving not less than 14 days notice in 

writing stating the period by which the 
leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from die date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medical 
practitioner certifies as necessary before 
her return to work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed the period 
to which the employee is entitled under 
subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (6) hereof, 
to the position she held immediately before 
such transfer. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing she shall be entitled to a position 
as nearly comparable in status and pay to that 
of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part A—Maternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 



under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave or 
long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A—Maternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on maternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(12) Termination of employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(6), to the position which she held immedi- 
ately before such transfer or in relation to an 
employee who has worked part-time during 
the pregnancy the position she held immedi- 
ately before commencing such part-time 
work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, she shall be entitled to a position 
nearly comparable in status and pay to that 
of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under Part A—Mater- 
nity Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part A—Maternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part B—Paternity Leave. 
(1) Nature of leave 

Paternity leave is unpaid leave. 
(2) Definitions 

For the purposes of Part B—Paternity Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A— Maternity Leave of 
this clause (and includes special maternity 
leave) whether prescribed in an award or 
otherwise. 

(c) "Child" means a child of the employee or 
the employee's spouse under the age of one 
year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(f) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause, 

(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his 

employer of the certificate required by subclause 
(4), shall be entitled to one or two periods of 
paternity leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 
(a) An unbroken period of up to one week at the 

time of confinement of his spouse; 
(b) A further unbroken period of up to 51 weeks 

in order to be the primary care-giver of a 
child provided that such leave shall not 
extend beyond the child's first birthday. This 
entitlement shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(c) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(4) Certification 
At the time specified in subclause (5) the 

employee must produce to his employer: 
(a) A certificate from a registered medical 

practitioner which names his spouse, states 
that she is pregnant and the expected date of 
confinement or states the date on which the 
birth took place; 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) he will take that period of paternity 
leave to become the primary care-giver 
of a child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 
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(5) Notice requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the 
dates on which he proposes to start and finish 
the period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
clause as a consequence of failure to give the 
notice required in paragraph (a) hereof if 
such failure is due to: 

(i) the birth occurring earlier than the 
expected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his 
employer of any change in the information 
provided pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of paternity leave provided 
by paragraph (3)(b) may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph 

(3)(b) hereof but not commenced, shall be 
cancelled when the pregnancy of the em- 
ployee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part B—Paternity 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during his absence on paternity 
leave. 

(9) Effect of paternity leave on employment 
Subject to Part B—Paternity Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on paternity leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of the award. 

(10) Termination of employment 
(a) An employee on paternity leave may termi- 

nate his employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his 
absence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which he held 
immediately before proceeding on paternity 
leave, or in relation to an employee who has 
worked part-time under this clause to the 
position he held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, he shall be entitled to a position 
nearly comparable in status and pay to that 
of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising his rights under Part B—Paternity 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part B—Paternity Leave of this 
clause shall be construed as requiring an 
employer to engage a replacement employee. 

Part C—Adoption Leave. 
(1) Nature of leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of Part C—Adoption Leave: 
(a) "Employee" includes a part-time employee 

but does not include an employee engaged 
upon casual or seasonal work. 

(b) "Child" means a person under the age of 
five years who is placed with the employee 
for die purposes of adoption, other than a 
child or step-child of the employee or of the 
spouse of the employee or a child who has 
previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) ' 'Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who 
assumes the principal role of providing care 
and attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under 

an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause. 



(ii) any period of part-time employment 
worked in accordance with this clause, 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (4) 
hereof shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at 
the time of the placement of the child, which 
may be taken concurrently by the employee 
and their spouse; 

(b) An unbroken period of up to 52 weeks from 
the time of its placement in order to be the 
primary care-giver of the child. This leave 
shall not extend beyond one year after the 
placement of the child and shall not be taken 
concurrently with adoption leave taken by 
the employee's spouse in relation to the same 
child except in the case of the concurrent 
period of leave provided in paragraph (a) 
hereof. 

(c) This entitlement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the 
employee's spouse and including any 
period of leave under paragraph (a) 
hereof taken concurrently by the spouse 
where the employee is to be the primary 
care-giver. 

(d) The employee must have had at least 12 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(4) Certification 
Before taking adoption leave the employee 

must produce to the employer; 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee for adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption 
order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declara- 
tion stating: 

(i) the employee is seeking adoption leave 
to become the prima^ care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employee's 
spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her contract 
of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of 
adoption leave the employee proposes to 
take. In the case of a relative adoption the 

employee shall notify as aforesaid upon 
deciding to take a child into custody pending 
an application for an adoption order. 

(b) An employee who commences employment 
with an employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employ- 
ment and of the period or periods of adoption 
leave which the employee proposes to take. 
Provided that such employee shall not be 
entitled to adoption leave unless the em- 
ployee has not less than 12 months continu- 
ous service with that employer immediately 
preceding the date upon which he or she 
proceeds upon such leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement 
of a child for adoption purposes but no later 
than 14 days before such placement, give 
notice in writing to the employer of such 
date, and of the date of the commencement 
of any period of leave to be taken under 
paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the 
proposal date of commencing any leave to 
be taken under paragraph (3)(b) hereof give 
notice in writing to die employer of the date 
of commencing leave and the period of leave 
to be taken. 

(e) An employee shall not be in breach of this 
clause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or later 
placement of a child, the death of the spouse 
or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of leave taken under para- 
graph (3)(b) hereof may be lengthened 
once only by the employee giving not 
less than 14 days notice in writing 
stating the period by which the leave is 
to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and 
employee. 

(b) The period of adoption leave taken under 
paragraph (3)(b) hereof may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than 14 days notice 
in writing stating the period by which the 
leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the 
employee shall notify the employer forthwith 
and the employer shall nominate a time not 
exceeding four weeks from receipt of notifi- 
cation for the employee's resumption of 
work. 

(8) Special leave 
The employer shall grant to any employee who 

is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the 
employee to attend any compulsory interviews or 
examinations as are necessary as part of the 
adoption procedure. Where paid leave is available 
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to the employee the employer may require the 
employee to take such leave in lieu of special 
leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under Part C—Adoption 
Leave of this clause, does not exceed the 
period to which the employee is entitled 
under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he 
or she is entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during the employee's absence 
on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C—Adoption Leave of this 

clause, notwithstanding any award or other provi- 
sion to the contrary, absence on adoption leave 
shall not break the continuity of service of an 
employee but shall not be taken into account in 
calculating the period of service for any purpose 
of this award. 

(11) Termination of employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the 
position held immediately before proceeding 
on such leave or in relation to an employee 
who has worked part-time under this clause 
the position held immediately before com- 
mencing such part-time work. 

Where such position no longer exists but 
there are other positions available which the 
employee is qualified for and is capable of 
performing, the employee shall be entitled to 
a position nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the em- 
ployee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising rights under Part C—Adoption 
Leave of this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Nothing in Part C—Adoption Leave shall be 
construed as requiring an employer to engage 
a replacement employee. 

Part D—Part-Time Work. 
(1) Definitions 

For the purposes of Part D—Part-time Work: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse 
or a child placed with the employee for 
adoption purposes. 

(b) "Female employee" means an employed 
female who is pregnant or is caring for a child 
she has bome or a child who has been placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held 

by a female or male employee immediately 
before proceeding on leave or part-time 
employment under this clause which ever 
first occurs or, if such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which he or she is capable of 
performing, a position as nearly comparable 
in status and pay to that of the position first 
mentioned in this definition. 

(e) "Continuous service" means service under 
an unbroken contract of employment and 
includes: 

(i) any period of leave taken in accordance 
with this clause; 

(ii) any period of part-time employment 
worked in accordance with this clause; 
or 

(iii) any period of leave or absence au- 
thorised by the employer or by the 
award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of 
placement of the child until the second 
anniversary of the placement. 

(b) A female employee may work part-time in 
one or more periods while she is pregnant 
where part-time employment is, because of 
the pregnancy, necessary or desirable. 

(c) A female employee may work part-time in 
one or more periods at any time from the 
seventh week after the date of birth of the 
child until its second birthday. 

(d) In relation to adoption a female employee 
may work part-time in one or more periods 
at any time from the date of the placement 
of the child until the second anniversary of 
that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer imme- 
diately before commencing part-time em- 
ployment after the birth or placement of a 
child has, at the expiration of the period of 
such part-time employment or the first 
period, if there is more than one, the right to 
return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent 
the employer from permitting the employee 
to return to his or her former position after 
a second or subsequent period of part-time 
employment. 



(4) Effect of part-time employment of continuous 
service 

Commencement on part-time work under this 
clause, and return from part-time work to full-time 
work under this clause, shall not break the 
continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D—Part-Time 

Work of this clause and the matters agreed to in 
accordance with subclause (8) hereof, part-time 
employment shall be in accordance with all 
provisions of this award which shall apply pro 
rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part 

D—Part-Time Work of this clause, shall be 
paid for and take any leave accrued in respect 
of a period of full-time employment, in such 
periods and manner as specified in the annual 
leave provisions of this award, as if the 
employee were working full-time in the class 
of work the employee was performing as a 
full-time employee immediately before com- 
mencing part-time work under this clause. 

(b) (i) A full-time employee shall be paid for 
and take any annual leave accrued in 
respect of a period of part-time employ- 
ment under this clause, in such periods 
and manner as specified in this award, 
as if the employee were working part- 
time in the class of work the employee 
was performing as a part-time employee 
immediately before resuming full-time 
work. 

(ii) Provided that, by agreement between 
the employer and the employee, the 
period over which the leave is taken 
may be shortened to the extent neces- 
sary for the employee to receive pay at 
the employee's current full-time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this 

clause shall have sick leave entitlements which 
have accrued under this award (including any 
entitlement accrued in respect of previous full- 
time employment) converted into hours. When 
this entitlement is used, whether as a part-time 
employee or as a full-time employee, it shall be 
debited for the ordinary hours that the employee 
would have worked during the period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time 

employment under this clause the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment. 

(b) The terms of this agreement may be varied 
by consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement 
and any variation to it shall be provided to 
the employee by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee 

under this clause, may be terminated in 
accordance with the provisions of this award 
but may not be terminated by the employer 
because the employee has exercised or 
proposes to exercise any rights arising under 
this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this clause, or 
while working full-time after transferring 
from part-time work under this clause, shall 
be calculated by reference to the full-time 
rate of pay at the time of termination and by 
regarding all service as a full-time employee 
as qualifying for a termination entitlement 
based on the period of full-time employment 
and all service as a part-time employee on a 
pro rata basis. 

(10) Extension of hours of work 
An employer may request, but not require, an 

employee working part-time under this clause to 
work outside or to excess or the employee's 
ordinary hours of duty provided for in accordance 
with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not 

be the work performed by the employee in his or 
her former position but shall be work otherwise 
performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this 

clause notwithstanding any other provision of this 
award which limits or restricts the circumstances 
in which part-time employment may be worked or 
the terms upon which it may be worked including 
provisions: 

(a) limited the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours a part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

and such provisions do not apply to part-time 
work under this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee working part-time under Part D— 
Part-Time Work of this clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, sub- 
clauses (5), (6), (7), (8), (9) and (12) of this 
Part D—Part-Time Work of this clause apply 
to the part-time employment of a replace- 
ment employee. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform the person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(d) Unbroken service as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (l)(e) hereof. 

(e) Nothing in Part D—Part-Time Work of this 
clause, shall be construed as requiring an 
employer to engage a replacement employee. 
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PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Auto Accessories (Wholesale) Pty Ltd 

and 

Graham McCorry, Department of Productivity and Labour 
Relations. 

No. 1643 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

2 February 1993. 
Order. 

THIS matter having come on for hearing before me on the 
2nd day of February 1993 and having heard Ms M A Driesen 
(of Counsel) on behalf of the applicant and there being no 
appearance by or on behalf of the respondent, and the 
applicant having sought leave to have application No 1643 
of 1992 adjourned, and whereas I found it necessary to make 
such an order as was necessary or expedient for the 
expeditious and just hearing and determination of the matter, 
it is this day, the 2nd day of February 1993, ordered that the 
application be and is hereby adjourned to 9.00 am on 
Monday, the 15th day of February 1993. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Auto Accessories (Wholesale) Pty Ltd 

and 

Graham McCorry, Department of Productivity and Labour 
Relations. 

No. 1643 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

15 February 1993. 
Order. 

THIS matter having come on for hearing before me on the 
15th day of February 1993 and having heard Ms M A 
Driesen (of Counsel) on behalf of the applicant and Mr G 
McCorry on his own behalf as respondent, and the parties 
having consented to application No 1643 of 1992 being 
adjourned, it is this day, the 15th day of February 1993, 
ordered by consent that application No 1643 of 1992 be and 
is hereby adjourned sine die to allow the application to be 
discontinued. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Commissioner of Police and Minister for Police 

and 

Desmond John Smith. 

No. 150 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

22 February 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an application by the applicants 
against the decision of the Commission at first instance in 
application No 1551 of 1992, wherein he ordered on 29 
January 1993 that the applicant, Mr Desmond John Smith, 
be re-appointed as soon as practicable but not later than 26 
February 1993 to the Western Australian Police Force at the 
rank of Senior Constable for at least 2 years before being 
eligible for promotion. The Commissioner also ordered that 
Mr Smith undergo such training and assessment as was 
considered appropriate by the Commissioner of Police, and 
made orders as to continuity of service, and that there be no 
loss of wages or entitlements, etc. 

Mr Smith was a former Sergeant of Police who was 
dismissed by the Commissioner on 23 November 1992. He 
alleged an unfair dismissal and claimed reinstatement and 
other remedies as a result of which the order appealed 
against was made. The applicants herein were the respon- 
dents at first instance. 

Now, by virtue of s.49(ll) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"), 
the Minister for Police, who was a respondent at first 
instance, together with the Commissioner of Police, who 
was also a respondent, applied for an order that the operation 
of the whole of the decision of the Commission at first 
instance in application No 1551 of 1992 be stayed. 

It was not in issue that the appeal was instituted within 
the meaning of s.49(ll) of the Act, or that the applicants 
herein had sufficient interest to support the appeal under 
8.49(11). 

In support of the application herein, it was asserted, inter 
alia, as follows:— 

(1) The principal reason for the respondent's dis- 
missal from the Police Force was an assault by the 
respondent on a juvenile who was in the respon- 
dent's custody at the Fremantle Police Lockup 
whereby the juvenile's jaw was broken and he 
suffered bodily harm. 

(2) During the hearing at first instance, the respondent 
admitted that he had assaulted the juvenile in his 
custody whilst he was in charge of the lockup, that 
he had made a false entry relating to the 
circumstances of the assault in the Occurrence 
Book maintained at the Fremantle Police Station, 
and that he had lied to the father of the juvenile 
in relation to the cause of the juvenile's injuries. 

(3) These actions had been submitted to be serious 
breaches of the conduct expected of Police 
Officers, were breaches of both Police Regula- 
tions and the Lockup Procedures, and were 
conduct falling so far below the standard expected 
of a Police Officer that the only appropriate 
disposition of the case was the dismissal of the 
respondent. 

(4) This had been accepted by the Senior Commis- 
sioner who accepted that it was a severe lapse and 
could not go without severe disciplinary action 
being imposed (see page 19, paragraph (ic) of the 
reasons for decision at first instance). 
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(5) They assert that the grounds filed in the appeal 
present an arguable case of error by the Senior 
Commissioner and if they are successful the 
appropriate relief would be that the appeal be 
allowed and that the order of the Senior Commis- 
sioner reinstating the respondent be set aside and 
the claim dismissed. 

(6) That the balance of convenience favoured main- 
taining the status quo by not re-appointing Mr 
Smith to the Police Force. 

(7) If the appeal were upheld then such reinstatement 
would occur needlessly, it is submitted, because 
this gentleman would be reinstated in the Police 
Force for a short time in circumstances where:— 

(a) There is no work immediately available in 
which he could be suitably placed. 

(b) There would be an adverse impact on the 
operation of any area of Police work in which 
the respondent is placed because of his 
admitted dishonesty and his admitted serious 
assault on a juvenile. 

(c) There would be a disadvantage to the general 
operation of the Police Force insofar as the 
community's general perception of the Po- 
lice Force were concerned. 

(d) It would be unlikely that the respondent 
could properly re-integrate into the Police 
Force in circumstances where there is an 
outstanding appeal that is the subject of 
significant community interest and debate. 

(8) If a stay were granted and the appeal were upheld, 
there would be no inconvenience to either the 
appellants or the respondent in the period leading 
up to the preparation of the appeal. 

(9) If a stay were granted and the appeal were 
dismissed, then the respondent would be entitled 
to be re-appointed to the Police Force and would 
suffer no loss of wages or entitlements at the rank 
at which he is appointed. He would not suffer from 
a loss of entitlements, because there would be no 
likelihood that the applicant(s) would not be able 
to pay them. 

For the respondent, the following assertions were 
made:— 

(1) The respondent admitted that he had assaulted a 
juvenile in custody whilst he was in charge of the 
lockup and made a false entry relating to 
circumstances of the assault in the Occurrence 
Book maintained at the Fremantle Police Station. 

(2) The Commission had stated that there was no 
automatic presumption that a Police Officer 
convicted of assault will be dismissed. The 
Commissioner of Police correctly treated each 
case on its merits. 

(3) The finding was a discretionary finding, and it was 
open to the Commission to find as it did, namely 
that there was no premeditation in the assault 
disclosed by the video tape, that the assault was 
not a spontaneous reaction to the insult, that the 
insult of Dethridge directed at the respondent 
occurred on the evidence of three witnesses, and 
that the respondent made attempts to apologise 
and make financial reparation. 

(4) A number of other matters were relied on which 
are set out in the answer. 

(5) The appeal is without merit and is unlikely to 
succeed. 

A number of submissions were made to me as to the law 
by both Counsel. These included a submission by Mr Le 
Miere that whether an appeal would be made nugatory by 
the granting of a stay was a consideration. However, the law 
is as it was laid down most recently by me in Gawooleng 
Dawang Inc v. Lupton and Others 72 WAIG 1310 following 
a long series of decisions by Presidents or Acting Presidents 
of this Commission. 

There is a fundamental principle that a person should not 
be deprived readily of the fruits of his/her judgment. 
However, an application for a stay must be considered as one 
is enjoined to consider it by s.26( 1 )(a), (c) and (d) of the Act. 
That, I think, is a view which Counsel in their submissions 
invited me to take. 

Certainly, one must consider whether there is a serious 
issue to be tried, and the applicant must establish facts from 
which it could be concluded that the balance of convenience 
favours the applicant. 

S.26(l)(a) requires the Commission to act according to 
equity, good conscience, and the substantial merits of the 
case without regard to technicalities or legal forms. 

The Commission is required by s.26(l)(c) to have regard 
for the interests of the persons immediately concerned 
whether directly affected or not, and for the interests of the 
community as a whole. 

S.26(l)(d) is not relevant in this case, because economic 
questions as such are not raised. 

There were detailed submissions by both Counsel upon 
the grounds of appeal herein. 

There are assertions in the grounds of appeal herein that 
the Commission at first instance erred in fact in his findings. 
This includes an assertion of error in relation to the 
conclusions which he reached concerning a videotape 
(exhibit 1) and whether the assault was premeditated or not. 

Against that, Mr LeMiere (of Counsel) submits that there 
was the uncontroverted evidence of three witnesses of 
events when the assault took place, including Mr Smith, 
whom the Commission had the advantage of observing. 

Some emphasis is laid on alleged dishonesty of Mr Smith 
and alleged failure to comply with police manuals and 
regulations and the weight attachable to such allegations of 
breach. 

Indeed, it is fair to say, too, that ground 5 implicitly, if 
not explicitly, alleges that there was, at first instance, an 
unsound exercise of discretion. 

Mr LeMiere made a number of submissions to me 
directed to demonstrating that there was no substance in the 
grounds of appeal, and that therefore there was no serious 
issue to be tried. 

It is my duty to decide, in the context of my overall duty 
under s.26 of die Act, whether there is a serious issue to be 
determined upon appeal. 

It is not my duty, nor have I jurisdiction, to determine the 
appeal. 

I think that it is undesirable to enter upon any exercise 
which analyses in too close a detail the grounds of appeal 
herein. 

I have heard and considered carefully detailed submis- 
sions as to the grounds of appeal. I am satisfied that serious 
issues as to weight to be attributed to such factors as to the 
overall exercise of the discretion at first instance, and to 
matters of fact and law arise herein for hearing and 
determination upon appeal. Those issues are identified 
(supra) in these reasons. 

Those are raised particularly, but not solely, by grounds 
1, 3 (particularly 3(a) and (b)), 4 and 5. 

I now turn to the question of the balance of convenience. 
There were assertions from the bar table expressly and by 
adoption of the particulars of applications. The status of such 
assertions in industrial tribunals is quite clear (see R v. 
Commonwealth Conciliation and Arbitration Commission 
and Others: ex pane Melbourne and Metropolitan Tram- 
ways Board 113 CLR 228 at 243 (HC) and WA Dental 
Technicians and Employees' Union (Perth) v. Devenish 
Dental Laboratory and Others (1980) AILR 361). In R v. 
Commonwealth Conciliation and Arbitration Commission 
and Others; ex pane Melbourne and Metropolitan Tram- 
ways Board (op cit) at page 243 Barwick CJ said:— 

"The Commissioner was not disentitled to act upon 
the assertions of the Union advocate, merely because 
they were not made on oath, or because he might not 
have been competent as a witness according to the 
ordinary rules of evidence to make them. No doubt, if 
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the correctness of his assertions were challenged, it 
would at the least be imprudent on the part of the 
Commissioner not to have further examined the matter, 
so as to satisfy himself of the actual facts, if need be, 
by evidence formally given. But there was nothing in 
the instant case which, it seems to me, the Commis- 
sioner might not properly regard in the circumstances 
as sufficiently "evidenced" by the statements of the 
Union advocate". 

The relevant facts are these. They are primary facts or 
inferences made from assertions:— 

(1) Mr Smith is out of work. 
(2) He may obtain part-time work. On the other hand 

he may not. 
(3) Mr Smith will be deprived of income if there is 

a stay ordered. This will cause him hardship. 
(4) He has admitted to a serious assault on a young 

person committed in the course of his duties. He 
then entered an untrue entry in the Occurrence 
Book. 

(5) There is no work immediately available where he 
would not be exposed to the public. Whilst I do 
not accept that assertion wholly, I do accept that 
there might be difficulty in placing Mr Smith. 

(6) It would be unlikely that he could properly 
integrate into the Police Force in circumstances 
where there is an outstanding appeal that is the 
subject of community interest. That may be so, but 
I do not attach a great deal of weight to that fact. 

(7) There would be disadvantage to the general 
operation of the Police Force, insofar as the 
country's perception is concerned, if he were 
temporarily reinstated. In my opinion, it is open 
to infer that his present reinstatement, as a matter 
of probability, would have such an effect, given 
the fact that this matter has not been resolved upon 
appeal and the nature of his admitted conduct 

In my opinion, the question at the heart of this application 
is plain. It is whether Mr Smith should be reinstated whilst 
the appeal herein is heard and determined. The above are 
relevant considerations. 

I should say that I was invited to say that a relevant 
consideration, too, was that Mr Smith was the subject of 
sensational adverse press and editorial comment, and it is 
likely that such adverse press and editorial comment will be 
repeated if orders are made granting this application. 

I must say that if that were the case, I do not see that that 
can be relevant or more than marginally relevant to the 
exercise of my discretion under s.26 of the Act. Even if it 
were, it would only be marginally relevant, even if the 
quality of the coverage were as described. That is a matter 
upon which I make no judgment. Indeed, I am unable to say 
that such coverage will occur. 

In my opinion, the interests of the Minister for Police, the 
Commissioner of Police and the community must be 
considered, along with those of Mr Smith and his family 
under s.26( 1). 

It is pertinent, too, that he as a "litigant" is entitled to 
the fruits of his application. The applicants must establish 
that they are entitled to a stay. 

In this case, the undoubted hardship to Mr Smith of being 
deprived of employment or his usual employment must be 
set in the interim against the readily inferrable detriment to 
the community, to the Police Force, and to those responsible 
for it, the applicants, of having as a member of the Police 
Force a person who has admitted a serious assault, until this 
matter is finally determined. 

In the end, that is another and different matter altogether 
and nothing I say here reflects, nor can reflect, upon what 
is a matter for proper hearing and determination upon 
appeal. 

However, the equity, good conscience and substantial 
merits of this case, taking into account the interests to which 
I have referred, the balance of convenience which favours 
the applicants, and the fact that there are serious issues to 
be determined upon appeal, the need for certainty (to which 
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I referred in Gawooleng Dawang Inc v. Lupton and Others 
(op cit) citing Re Moore; ex parte Pillar 65 ALJR 683), 
requires that this application be acceded to and an order to 
stay the whole of the order at first instance made. It seems 
to me that if the applicants were unsuccessful and Mr Smith 
reinstated upon appeal, there is no question of the 
Commissioner's ability or willingness to pay what he has 
been ordered to pay to Mr Smith. There is no need, therefore, 
for the moneys to be ordered to be paid into a trust account 
pending the hearing and determination of the appeal. 

Appearances: Mr R.E. Cock (of Counsel) on behalf of the 
applicants. 

Mr R.L. LeMiere (of Counsel) and with him Ms B.J. 
Lonsdale on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Commissioner of Police and Minister for Police 

and 
Desmond John Smith. 

No. 150 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
19 February 1993. 

Order. 
THIS matter having come on for hearing before me on the 
18th day of February 1993 and having heard Mr R.E. Cock 
(of Counsel) on behalf of the applicants and Mr R.L. 
LeMiere (of Counsel) and with him Ms B.J. Lonsdale on 
behalf of the respondent, and having reserved my decision 
on the matter, and having determined that reasons for 
decision will issue at a future date, it is this day, the 19th 
day of February 1993, ordered and declared as follows:— 

(1) That the applicants have a sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and were 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) TTiat appeal No 149 of 1993 has been instituted 
within the meaning of s.49(ll) of the Act. 

(3) That the operation of the whole of the order of the 
Commission made on the 29th day of January 
1993 in application No 1551 of 1992 be and is 
hereby stayed pending the hearing and determina- 
tion of appeal No 149 of 1993, or until further 
order. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gail Force Manpower Services Pty Ltd 

and 
Rhonda Pozzi. 

No. 42 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
23 February 1993. 

Order. 
THIS matter having come on for further hearing before me 
on the 23rd day of February 1993 and having heard Mr P 
G Brunner on behalf of the applicant and Mr G D McKenzie 
on behalf of the respondent, it is this day, the 23rd day of 
Febmary 1993, ordered and declared, by consent, as 
follows:— 

(1) That the order made by me on the 5th day of 
February 1993 be and is hereby varied by consent 
as hereinafter appears. 
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(2) That the operation of the whole of the order of the 
Commission made on the 16th day of November 
1992 in application No 547 of 1992 be and is 
hereby stayed pending the determination of appeal 
No 1554 of 1992, or until further order upon 
application of either or both parties, upon and 
subject to and conditional upon the applicant 
complying with the orders and conditions herein- 
after expressed. 

(3) That the applicant herein shall, on or before the 
24th day of February 1993, pay the total of the 
amount of $29,888.49 ordered to be paid by the 
Commission in its said order of the 16th day of 
November 1992 in application No 547 of 1992 
into a bank account offering the best obtainable 
interest rates. 

(4) That an account shall be opened in agreement by 
the person to be nominated in writing to the 
respondent by the applicant and by the respondent 
or respondent's nominee similarly nominated, on 
or before the 24th day of February 1993 aforesaid. 

(5) That such account shall be held in the joint names 
of and shall be jointly administered by the 
applicant or applicant's said nominee and the 
respondent or respondent's said nominee. 

(6) That if any dispute as to the administration of the 
said account shall arise the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being, whose decision in the matter shall be final 
and bind all persons referred to in order (5) hereof. 

(7) That all or any liability for taxes or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant who shall indemnify the respondent 
against any claim in respect of the same. 

(8) That all administration expenses in respect of the 
said account shall be paid forthwith by the 
applicant. 

(9) That in the event of any failure to comply with all 
or any of these conditions, then there shall be 
liberty to apply on 48 hours notice to revoke this 
order or any part thereof, and/or for any other 
necessary orders or directions. 

(10) That in the event of the appeal herein being 
dismissed then the moneys in such account, 
including any interest earned by the same, shall be 
paid forthwith without any deduction to Ms 
Rhonda Pozzi, the abovenamed respondent. 

(11) That in the event of the appeal herein being upheld 
then the moneys in such account, including any 
interest earned by or upon the same, shall be paid 
forthwith to the applicant without any deduction. 

(12) That the President may at any time upon applica- 
tion by any party hereto and without affecting the 
generality of his ability to give further direc- 
tions:— 

(a) Fix further conditions. 
(b) Direct that the account be administered by a 

person or persons in lieu of the persons 
referred to in order (5) hereof. 

(c) Vary these orders. 
(13) That there be liberty to apply on 48 hours notice 

in relation to clarification of this order or for any 
ancillary orders or directions necessary to achieve 
what these orders require, save and except in 
relation to decisions made by the Registrar and 
pursuant to order (5) hereof. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Newcrest Mining Limited 

and 
Metals and Engineering Workers' Union—Western 

Australia 
No. 103 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

15 February 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an application by Newcrest 
Mining Limited which has filed a notice of appeal to the Full 
Bench against a decision of the Commission, constituted by 
a single Commissioner. That decision is contained in an 
order dated 22 January 1993, which, formal parts and 
recitals omitted, reads as follows:— 

"1) That upon Mr T. Gutmann, Mr D. Deacy and Mr 
C. Stephenson presenting themselves for duty the 
respondent shall offer to those employees a 
contract of employment on the same terms and 
conditions as that upon which they had been 
engaged immediately prior to their termination on 
the 22nd December 1992. 

2) That representatives of the applicant and the 
respondent shall meet within 7 days of the date of 
this Order to discuss and endeavour to resolve the 
dispute between them as to the status of the 
employees in question pending the hearing and 
determination of the applicant's appeal to the 
Industrial Appeal Court. 

3) That the applicant union shall not take any 
industrial action in relation to the termination of 
the three persons mentioned in Order 1) hereof. 

4) That this Order shall come into effect from the 
date hereof and shall remain in force until a 
decision is made by the Commission in applica- 
tion numbered CR 2 of 1993. 

5) That any party may apply to vary the terms of this 
Order or to cancel this Order during its currency." 

The application herein is made under s,49(ll) of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). It seeks an order staying the 
operation of the decision. 

It was not in issue that an appeal had been instituted as 
required by s.49(ll), nor was it in issue that the appellant, 
which was a party at first instance, had sufficient interest to 
enable it to make the application under s.49( 11). 

The applicant herein, at all material times, was a miner 
conducting its operations at Telfer in the Great Sandy Desert 
in this State. 

This application has its genesis in the dismissal of three 
employees (those employees named in the decision appealed 
against) by the applicant at its Telfer Mine as part of the 
dismissal of 32 employees on the basis of their being 
redundant. 

The question of the fairness of the dismissals in relation 
to those three employees came before the Commission at 
first instance, which ordered that they be reinstated in 
application No CR 186 of 1992 on 23 April 1992. The 
Commission was constituted by Gregor C in those proceed- 
ings. 

The appellant appealed to the Full Bench against the 
decision of the Commission in that matter in appeal No 624 
of 1992 and the Full Bench quashed the decision reinstating 
the three employees by order made on 22 December 1992. 

That decision is now apparently the subject of an appeal 
to the Industrial Appeal Court which was heard on 2 
February 1993, the decision in relation to which appeal has 
been reserved. 

The decision appealed against in this matter resulted from 
an application by the respondent herein, whose members the 
three employees were, on the basis that the respondent had 
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terminated the employment of the employees in question, 
and required them to leave Telfer. That termination had 
occurred subsequent to and in consequence of the Full 
Bench decision referred to above. 

It was also alleged as a ground of the application that the 
applicant was organising a meeting of all employees at 
Telfer with a view to determining what action should be 
taken in support of the retention of the employees in 
question until the hearing and determination of the appeal 
against the Full Bench by the Industrial Appeal Court. 

The application then read as follows:— 
"To avoid disputation, the Applicant seeks the 

urgent assistance of the Commission to issue interim 
orders in the following terms:— 

1. The Respondent shall reinstate and maintain the 
employees in question in their employment until 
the hearing and determination of the Applicant's 
appeal to the Industrial Appeal Court. 

2. Representatives of the Applicant and Respondent 
shil meet within seven days of the date of this 
Order to discuss and endeavour to resolve the 
dispute between them as to the status of the 
employees in question pending hearing and 
determination of the Applicant's appeal to the 
Industrial Appeal Court. 

3. This matter, namely the status of the employees 
in question pending hearing and determination of 
the Applicant's appeal to the Industrial Appeal 
Court, shall be referred for hearing and determina- 
tion by the Commission forthwith." 

The matter then came on before the Commission which 
made what appear to be interim orders under s.44(6) of the 
Act. 

The orders effect a reinstatement which was one of the 
orders made as the Commission expressed it, inter alia, 
"(as) necessary to prevent the deterioration of industrial 
relations pending that hearing and determination". There 
was thus a reinstatement as and from 22 January 1993. 

Counsel for the applicant submitted that there was a 
serious issue to be tried because:— 

(1) The order appealed against was, in effect, a stay 
of the order of the Full Bench quashing the 
decision of Gregor C to reinstate the three men. 

(2) There was no jurisdiction to make such an order. 
(3) There was no industrial matter to support the 

exercise of jurisdiction. 
(4) The Commission was, in any event, functus 

officio. 
It was submitted by Mr Schapper (of Counsel) that one 

could not say that the order made was an order staying the 
Full Bench proceedings, because that is not in fact what the 
order said. However, it is clear, on the submissions made, 
that if the order of the Full Bench is effectively stayed, there 
is a question as to whether the orders were made in relation 
to an "industrial matter", and the power and jurisdiction of 
the Commission to make the orders. 

The question of balance of convenience was also raised, 
although Mr Dixon (of Counsel) put it in the context of s.26 
of the Act. 

Based on the submissions made, and based on what 
appears to be relevant, in any event, I think it necessary to 
consider the following:— 

(1) That these persons were employed and accommo- 
dated pursuant to Gregor C's order until the Full 
Bench decision, that is for a period of several 
months after the order was made. 

(2) The application means that although the order of 
the Commission was quashed, the fruits of the Full 
Bench's decision are not available to the appli- 
cant, since Beech C's decision acts as a stay of the 
Full Bench order. 

(3) The three employees are being deprived of a job. 
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(4) The applicant herein is required to employ persons 
whom it has been decided it did not have to 
employ. 

(5) If they are so employed, then the applicant has the 
benefit of their labour if there is sufficient work 
for them. 

It is quite clear that s.26 of the Act applies in these 
proceedings, and I am required to take into account the 
interests of the parties and the interests of others if the latter 
are relevant in these proceedings. 

In addition, I am required to decide this matter on the 
equity, good conscience and substantial merits of the case 
and can derive assistance from the principle that a successful 
litigant should not be deprived of the fruit of his/her/its 
"judgment". 

Further, these proceedings involved an order made not as 
a final order, but on an "interim" basis. This Commission 
does not interfere readily with such orders upon application 
for a stay (see PKIU v. WA Newspapers Ltd 65 WAIG 
1355). 

It is well settled, too, that guiding principles which 
however do not act as substitutes for the exercise of 
discretion under s.26 involve the consideration of whether 
there is a serious issue to be tried and whether the balance 
of convenience favours the applicant (see AMIEU v. Action 
Food Bams and Others 69 WAIG 1067, RRIA v. AMWSU 
68 WAIG 1709, Australian Agricultural Machinery Group 
v. AMWSU 66 WAIG 14 and Coles New World Supermar- 
kets and Others v. FCU 70 WAIG 678). It is quite clear that 
there is a serious issue to be tried, and I have so found. 

As to the balance of convenience, it is quite clear that a 
greater detriment would clearly be suffered in this matter by 
the employee members of the respondent if I stay the 
operation of the order reinstating them for the time being. 
Tlieir employment has been terminated and they will lose 
their employment and accommodation in a very remote area 
of the State. 

However, I am mindful that the question of the appeal in 
this matter is to be decided, and it seems that the order which 
I make should not have a life longer than that of the result 
of the appeal in this matter. This decision is one which rests 
clearly on its facts. 

I therefore propose to make an order staying the operation 
of the whole of the decision, pending the hearing and 
determination of the appeal herein, provided that, if the 
appeals to the Industrial Appeal Court in appeals No 17 of 
1992 and 1 of 1993 are determined before the appeal herein 
is determined, then this order will cease to operate as and 
from the date of any order of the Industrial Appeal Court. 

Order accordingly 
Appearances Mr H J Dixon (of Counsel) and with him Mr 

P A DeZwart (of Counsel) on behalf of the applicant. 
Mr D H Schapper (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Newcrest Mining Limited 

and 
Metals and Engineering Workers' Union—Western 

Australia 
No. 103 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

24 February 1993 
Order. 

THIS matter having come on for hearing before me on the 
11th day of February 1993 and having heard Mr H J Dixon 
(of Counsel) and with him Mr P A DeZwart (of Counsel) 
on behalf of the applicant and MrD H Schapper (of Counsel) 
on behalf of the respondent, and having reserved my 
decision on the matter, and reasons for decision being 



delivered on the 15th day of February 1993, it is this day, 
the 24th day of February 1993, ordered and declared as 
follows:— 

(1) That the applicant has sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and was 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) That appeal No 93 of 1993 has been instituted 
within the meaning of s.49(ll) of the Act. 

(3) That the orders made by the Commission on 22 
January 1993 in application No C 2 of 1993 be 
wholly stayed pending the hearing and determina- 
tion of appeal No 93 of 1993, provided that if the 
appeal to the Industrial Appeal Court in appeal No 
1 of 1993 is determined before the appeal herein 
is determined, then this order will cease to operate 
as and from the date of any order of the Industrial 
Appeal Court. 

(Sgd.) P J SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
SGS Australia Pty Ltd 

and 
Trevor Taylor. 

No. 36 of 1993, 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
4 March 1993. 

Reasons for Decision. 
THE PRESIDENT: On 30 December 1992 in application No 
526 of 1992 the Commission at first instance, constituted by 
a single Commissioner, made an order upon the application 
of the abovenamed respondent, Trevor Taylor (then the 
applicant), for contractual benefits claimed pursuant to 
s.29(b)(ii) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). The order was that 
the applicant herein, SGS Australia Pty Ltd, pay Trevor 
Taylor the sum of $67,688.55 within 14 days of the date of 
the order. 

By a notice of appeal filed in the Commission on 12 
January 1993, the applicant herein appealed against that 
order, which is a decision as defined in s.7 of the Act. 

By an application filed herein on 12 January 1993, the 
abovenamed applicant seeks an order staying the operation 
of the order of Commissioner O K Salmon in application No 
526 of 1992. The grounds for the application are set out in 
it. It is quite clear that an appeal has been instituted within 
the meaning of s.49(ll) of die Act, and I am so satisfied. 
It is quite clear that there is sufficient interest in the 
applicant to maintain an application under s.49(ll) of the 
Act, and I am so satisfied. 

Affidavits were filed herein on behalf of both parties. 
Summarised, as a matter of fact, the applicant maintains that 
there is not a reasonable probability of recovering the sum 
ordered to be paid, namely $67,688.55, in the event that the 
appeal is successful. It is also asserted by affidavit that legal 
proceedings may be necessary to recover the sum of money 
(see the affidavit of Philip George Brunner sworn 22 
February 1993). It is fair to say that the affidavit filed herein 
on behalf of the respondent, Mr Taylor, sworn by him on 
18 February 1993, reveals that he is a person with substantial 
assets, even though he is the joint tenant of two of the 
properties. 

Something was sought to be made of an assertion alleged 
to have been made by Mr Brunner after the original hearing 
that "There is no guarantee that SGS will comply with the 
Order". Mr Brunner, in his affidavit, disagrees that that is 
what he said and deposes that he said "I could not guarantee 
that the company would be able to pay the money within the 
fourteen days". 

There are conflicting assertions as to what was said, in 
the affidavits, and I am not able, in the absence of 
cross-examination, to decide which version is correct. I am, 
however, as a matter of fact, able to say that because of Mr 
Taylor's assets, and the manner in which they are held, there 
would not be a great deal of difficulty in recovering the 
amount of $67,688.55, if that is a valid consideration in the 
matters before me. 

The principles which relate to applications for a stay of 
operation of an order have been well settled in this 
Commission by an Acting President and two Presidents. In 
Gawooleng Dawang Inc v. Lupton and Others 72 WAIG 
1310 I set out the principles in some detail. 

Firstly, the decision of the President as to whether to grant 
a stay or not upon an application under s.49(ll) of the Act 
is a discretionary decision, and subject to particular 
considerations contained in the Act or in the facts of a 
particular application, the President is bound to apply 
s.26(l)(a), (c) and (d) of the Act. 

Part of the merits of the matter will include an 
examination of whether there is a serious issue to be tried, 
whether the balance of convenience favours the applicant, 
and the overriding principle that a person should not be 
readily deprived of the fruits of his/her litigation. There is 
also a consideration that consistency should apply in 
industrial matters upon an application for a stay (see Re 
Moore; ex pane Pillar 65 ALJR 683). 

In this case, there were detailed submissions as to whether 
there was a serious issue to be tried as reference to the 
grounds of appeal. This was replied to by Mr Lucev (of 
Counsel). I do not think that it is of assistance to go into 
detail at this stage as to the issues which arise. Issues do 
arise as to the effect of RRIA v. ADSTE 68 WAIG 11, as 
to mitigation of loss, and some questions of fact. They are 
probably serious enough for me to say that that ground has 
been established. 

However, as to the question of balance of convenience, 
I make the following observations. The application herein 
which was heard at first instance was filed on 23 August 
1992. It was concluded by order after hearing and 
determination on 23 December 1992. 

On 18 February 1992, the employment of the respondent 
herein, Mr Taylor, had been terminated. I am not satisfied 
that he has not the means to pay back the moneys upon 
demand or action in the event that this appeal is successful. 
Indeed, there is evidence in his affidavit, not controverted, 
that he has in the past paid back moneys to which he was 
not entitled. I am not satisfied that any inconvenience which 
might be occasioned by having to make demand or sue 
outweighs the other factors, including that to which I now 
refer. 

On 13 March 1992 (according to Mr Taylor's affidavit), 
he repaid to the applicant herein the sum of $3254.00, being 
an amount of one month's salary which was paid in error 
by the applicant after the termination of employment. 

The respondent has now been deprived of those moneys 
since February 1992, and the balance of convenience 
obviously favours him, having particular regard to the fact 
that they are the fruits of his litigation. 

It is for the applicant to establish that the equity, good 
conscience and substantial merits of this case favour it. It 
must do so by establishing facts upon which I can make that 
determination. In this case, the balance of convenience does 
not favour the applicant, or if it does it has not so established 
that. 

The application, for that reason, has been dismissed. 
Appearances: Mr S J Kenner (of Counsel) on behalf of 

the applicant. 
Mr A D Lucev (of Counsel) and with him Mr N Kee on 

behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

AWARDS/AGREEMENTS— 
Application for— 

CITY OF MELVILLE (MECHANICAL 
MAINTENANCE WORKSHOP) ENTERPRISE 

AGREEMENT 1992 
No. AG 7 of 1993. 

SGS Australia Pty Ltd 
and 

Trevor Taylor. 
No. 36 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

24 February 1993. 
Order. 

THIS matter having come on for hearing before me on the 
23rd day of February 1993 and having heard Mr S J Kenner 
(of Counsel) on behalf of the applicant and Mr A D Lucev 
(of Counsel) and with him Mr N Kee on behalf of the 
respondent, and having reserved my decision on the matter, 
and having determined that reasons for decision will issue 
a future date, it is this day, the 24th day of February 1993, 
ordered that the application be and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Limited (Petroleum Division) 

and 
Peter Neil Ferguson. 

No. 88 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

10 February 1993. 
Order. 

THIS matter having come on for hearing before me on the 
10th day of February 1993 and having heard Mr A D Lucev 
(of Counsel) on behalf of the applicant and Mr M D Cuomo 
(of Counsel) on behalf of the respondent, it is this day, the 
10th day of February 1993, ordered and declared by 
consent:— 

(1) That appeal No. 87 of 1993 has been instituted 
within the meaning of s.49(ll) of the Industrial 
Relations Act 1979 (as amended) ("the Act"). 

(2) That the applicant has a sufficient interest as 
required by s.49(ll) of Act and was therefore 
entitled to apply for the orders which appear 
hereunder. 

(3) That the order of the Commission in application 
No 257 of 1992 made on the 15 th day of January 
1993 be stayed wholly pending the hearing and 
determination of appeal No 87 of 1993 herein, or 
until further order. 

(4) That there be liberty to apply to either party on 
48 hours notice. 

(5) That this order take effect on and from the 
29th day of January 1993. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia 
and 

City of Melville. 
No. AG 7 of 1993. 

COMMISSIONER R.N. GEORGE. 
5 March 1993. 

Order. 

Registration of an Enterprise Bargaining Industrial 
Agreement No. AG 7 of 1993. 

HAVING heard Mr G. Sturman on behalf of the Applicant 
and Mr M. Fitzgerald on behalf of the Respondent, and by 
consent the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled City of Melville 
(Mechanical Maintenance Workshop) Enterprise 
Agreement 1992 No. AG 7 of 1993, signed by me for 
identification, be registered as an Enterprise Bargain- 
ing Industrial Agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

This Industrial Enterprise Agreement, made in pursuance 
of the Western Australian Industrial Relations Act 1979 in 
accordance with the provisions of Section 41 of the said Act, 
entered into on the FIFTH day of JANUARY 1993, between 
the City of Melville of Almondbury Road, Ardross, Western 
Australia 6153 ("The City") of the one part and the Metals 
and Engineering Workers Union Western Australia Branch 
of 1111 Hay Street, West Perth, Western Australia 6005 
("The Union") of the other part, witnesseth that the parties 
hereto mutually covenant and agree the one with the other 
as follows: 

1.—Title. 
This Agreement shall be known as the City of Melville 

(Mechanical Maintenance Workshop) Enterprise Agree- 
ment 1992 No. AG 7 of 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Relationship to Award 
5. Term of Agreement 
6. Single Bargaining Unit 
7. Hours 
8. Meal Break 
9. Productivity Efficiency and Flexibility 

10. Postered Days Off 
11. Absence Through Sickness 
12. Increases 
13. Commitments 
14. Dispute Settlement Procedures 
15. Signatories 
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3.—Area and Scope. 
This agreement shall only apply to the parties bound and 

to employees of the City of Melville employed in the 
classifications set out in the Metal Trades (General) Award 
1966 No. 13 of 1965, as amended, in the Mechanical 
Maintenance Workshop of the Works Depot operated from 
time to time by the City of Melville. 

4.—Relationship to Award. 
This agreement shall be read wholly in conjunction with 

the Metal Trades (General) Award 1966 No. 13 of 1965 
("The Award") in respect of those employees covered by 
that award, provided that where there is any inconsistency 
this enterprise agreement shall prevail to the extent of that 
inconsistency. 

5.—Term of Agreement 
(1) This agreement shall operate from 26 February 1993 

and shall remain in force for a period of one calendar year. 
(2) Not later than one month prior to the expiration of this 

agreement the parties will confer to assess progress achieved 
and to discuss replacement of this agreement. 

(3) The parties to this agreement shall make application 
to the Commission for its cancellation so that it shall cease 
to operate on and from 25 February 1994. 

6.—Single Bargaining Unit. 
For the purposes of negotiating an enteiprise agreement 

in accordance with the Enterprise Bargaining Principles of 
the Western Australian Industrial Relations Commission, a 
single bargaining unit was established with a negotiating 
committee consisting of three management representatives 
and three employee representatives and negotiations were 
completed in December 1992. 

7.—Hours. 
The parties agree that rearranging the working hours in 

accordance with the following table is necessary for the 
effective implementation of this agreement and the achieve- 
ment of improved productivity, efficiency and flexibility. 
Sunday as required at overtime rates 
Monday 7:00am—3:30pm 
Tuesday 7:00am—3:30pm 
Wednesday 7:00am—3:30pm 
Thursday 7:00am—3:30pm 
Friday 7:00am—3:30pm 
Saturday as required at overtime rates 

8.—Meal Breaks. 
Employees, on any day, Monday to Friday, shall be 

allowed a meal break of 30 minutes duration to be 
commenced at a time determined by the City between 
11:30am and 2:30pm provided that in the case of an 
emergency the break may be taken at a different time by 
agreement between the City and the employee. 

9.—^Productivity, Efficiency and Flexibility. 
Measures implemented subject to this agreement, facili- 

tating productivity, efficiency and flexibility are as fol- 
lows:— 

(a) The introduction of rearranged working hours as 
set out in Clause 7.—Hours of this agreement and 
the introduction of a Postered Day Off system as 
per Clause 10.—Postered Days Off of this 
agreement. 

(b) Recognition by the parties that modification and 
redesign of various items of plant and equipment 
by the employees party to this agreement has 
contributed significantly to savings made by the 
City. 

(c) The parties to this agreement are committed to the 
ongoing development and implementation of 
processes and measures to improve productivity, 
efficiency and flexibility within the enterprise or 
part thereof covered by this agreement. 

(d) There are no lines of demarcation between the 
classifications covered by this agreement subject 
to normal skill, safety and legislative considera- 

10.—Rostered Days Off. 

Employees covered by this agreement are entitled to one 
rostered day off in every four weekly work cycle worked in 
accordance with hours laid down in Clause 8.—Hours of this 
agreement Rostered Days Off (RDO's) will be taken at a 
time mutually agreed between the employer and the 
employee and at such times as to ensure maximum 
productivity, efficiency and flexibility measures are 
achieved pursuant to this agreement. RDO's will be rostered 
in such a manner as will best achieve this aim and provide 
for the requirements of the enterprise. 

11.—Absence Through Sickness. 

An employee who is unable to attend or remain at the 
place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
provisions of subclause l(a)(ii) of Clause 24.—Absence 
Through Sickness of the Metal Trades (General) Award 
1966 No. 13 of 1965. 

12.—Increases. 

(1) The following increase is payable on the basis of 
implementation of real, measured improvements in produc- 
tivity and work practice changes and continued co-operation 
in the development of these improvements in productivity 
and work practice changes in accordance with the provisions 
of this agreement. 

(2) Subject to the provisions of subclause (1) above the 
following increase shall be payable in addition to the weekly 
wage rates set out in the Metal Trades (General) Award 1966 
No. 13 of 1965. 

(a) 5.0% of the base award rate applicable from time 
to time, including the supplementary payment, for 
the classification in which an employee is en- 
gaged. 

(b) This increase is payable as a flat weekly payment 
and shall be called the "Enterprise Agreement 
Allowance". 

(c) In the case of apprentices, the appropriate percent- 
ages in the Award shall be the basis for calculating 
the allowances payable. 

13.—Commitments. 

(1) This Enterprise Bargaining Agreement provides no 
further wage or salary increase for its life except when 
consistent with a State Wage Case Decision. 

(2) The agreement shall not operate to cause an employee 
to suffer a reduction in ordinary time earnings or departures 
from Commission Standards of Hours of Work, Annual 
Leave with pay or Long Service Leave with pay. 

(3) The parties undertake the terms of this agreement will 
not be used to progress or obtain similar agreements or 
benefits in any other enterprise. 

(4) The parties undertake that they will oppose any 
application by other parties to be joined to this Enterprise 
Bargaining Agreement. 

14.—Dispute Settlement Procedure. 

Any disputes arising out of the implementation and 
operation of this agreement shall be dealt with in accordance 
with the procedures set out in Clause 36.—Avoidance of 
Industrial Dispute in the Metal Trades (General) Award 
1966 No. 13 of 1965. 



15.—Signatories. 
Signed for and on behalf of the 

Metals and Engineering Workers' 
Union—Western Australia Branch 

J. SHARP-COLLETT, Secretary. 

COMMON SEAL OF THE UNION 

Signed for and on behalf of the 
City of Melville 

GARRY HUNT, Town Clerk. 

THE COMMON SEAL OF 
THE CITY OF MELVILLE 
was hereunto affixed 
in the presence of: 

M. JUNE BARTON, Mayor. 
COMMON SEAL OF THE CITY 

ETHNIC CHILDREN'S SERVICES INDUSTRIAL 
AWARD, 1993 

No. A10 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Ethnic Child Care Resource Unit Incorporated (ECCRU). 

No. A 10 of 1989. 

Ethnic Children's Services Industrial Award, 1993 
No. A 10 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1993. 

Award. 
HAVING heard Ms S.M. Mayman on behalf of the 
Applicant and Ms L.J. Gleeson on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby makes the following Award. 

This Award shall take effect on and from the 30th day of 
June, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This award shall be known as the Ethnic Children's 

Services Industrial Award, 1993 No. A 10 of 1989. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area 
4. Scope 
5. Tferm 
6. Definitions 
7. Hours 
8. Work Outside Ordinary Hours 
9. Holidays 

10. Public Holidays 
11. Sick Leave 
12. Contract of Service 
13. Part-Time Employees 
14. Long Service Leave 

15. Payment of Salaries 
16. Salaries 
17. Short Leave 
18. District Allowance 
19. Parental Leave 
20. Fares and Travelling Allowance 
21. Right of Entry 
22. Notices 
23. Time and Wages Record 
24. Superannuation 
25. No Reduction 
26. Leave Reserved 

Appendix I—Schedule of Respondents 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to all employees employed in the 

classification set out in Clause 16.—Salaries, of this Award. 

5.—Term. 
The term of this award shall be for a period of one year 

on and from the 30th day of June, 1993. 
6.—Definitions. 

(1) "Co-ordinator" means an employee responsible for 
the administration, co-ordination and development of the 
Ethnic Child Care Resource Unit. 

(2) "Community Information and Development Officer 
(CHX))" or "Children's Services Development and Re- 
source Officer" means an employee working with ethnic 
communities and children's services. 

(3) "Supervisor" means the person responsible for the 
administration, co-ordination and development of the 
Casual Ethnic Workers' Pool. 

(4) "Child Care (Ethnic Support) Worker" means a 
person employed from time to time in the Ethnic Childcare 
Resources Unit Pool of casual workers. 

(5) "Year of Experience" means experience which is 
appropriate to the position. Where there is a dispute as to 
whether the employee's previous experience shall count for 
determining the year of experience, it shall be determined 
by the Western Australian Industrial Relations Commission. 

(6) "Union" means the Federated Miscellaneous Work- 
ers' Union of Australia, W.A. Branch. 

(7) "Ethnic" where ever used in this award, shall be taken 
to mean people of non-English speaking backgrounds. 

7.—Hours. 
(1) The ordinary hours of work shall be 37.5 per week 

between the hours of 8.00am to 6.00pm Monday to Friday, 
inclusive. 

(2) Not less than 30 minutes nor more than one hour shall 
be allowed for an uninterrupted meal break. Such time shall 
not be counted as time worked. 

(3) By agreement between the employer. Union and 
employee, the hours referred to in subclause (1) of this 
clause may be worked in such a form as to allow an 
employee to work their hours in less than five days. 

8.—Overtime 
(1) For all time worked outside of the prescribed hours 

Monday to Friday, an employee shall be allowed 1.5 hours 
off duty without loss of pay for each hour worked. 

(2) For all time worked on a Saturday or a Sunday, an 
employee shall be allowed two hours off duty without loss 
of pay for each hour worked. 

(3) Provided that, unless mutually agreed otherwise, such 
time off shall be: 

(a) taken in an unbroken period according to each 
period worked outside of the prescribed hours; and 

(b) taken within three months from the time the extra 
hours are worked. 



(4) In the event that the employer has not allowed an 
employee to take the time off in lieu of time worked at the 
conclusion of the three month period referred to in subclause 
(3) of this clause, they shall be paid for that time at the rate 
accrued. 

(5) The provisions of this clause shall not apply to Child 
Care (Ethnic Support) Workers who shall be paid for all time 
worked on a Monday to Friday outside the hours 8.00am— 
5.00pm at the rate of time and one half and Saturday/Sunday 
at the rate of double time. 

9.—Holidays. 
(1) A period of four weeks' leave annually shall be 

allowed to an employee by his/her employer after a period 
of 12 months' continuous employment with that employer. 

(2) Prior to commencing leave an employee shall receive 
an annual leave loading of 17.5% of four weeks' wages at 
the rate of salary applicable at the time of payment. 

(3) (a) Except as provided in paragraph (b) of this 
subclause, if, after one month's continuous em- 
ployment, an employee lawfully terminates his/ 
her employment or his/her employment is termi- 
nated by the employer through no fault of the 
employee, the employee shall be paid 0.077 of a 
week's pay (at the rate prescribed by Clause 
16.—Salaries of this award) in respect of each 
completed week of continuous service for which 
annual leave has not already been taken, 

(b) An employee who is dismissed for misconduct 
which occurred after the completion of a 12 
monthly qualifying period, but before he/she has 
taken annual leave in respect of that qualifying 
period, shall, subject to Clause 12.—Contract of 
Service of this award, be given payment for the 
leave accrued but not taken. 

(4) The annual leave prescribed in subclause (1) of this 
clause may, by consent between the employer and the 
employee, be taken in two portions, provided that no portion 
shall be less than one week. 

(5) Any time in respect of which an employee is absent 
from work except paid sick leave or unpaid sick leave up 
to three months, the first 26 weeks of any absence on 
workers' compensation, annual leave, long service leave or 
short leave, shall not count for the purpose of determining 
annual leave entitlements. 

(6) Leave shall be taken as soon as practicable after falling 
due and shall not accumulate except with the mutual consent 
of the employee and the employer, but in no case shall it 
accumulate for more than two years. 

(7) Before going on annual leave each employee shall be 
given at least four weeks' notice of the date leave is to be 
taken, unless the employee and the employer agree on a 
lesser period. 

(8) (a) An employee stationed North of 26° South 
Latitude shall be entitled to an additional week's 
paid leave for each completed year of service in 
that area and a single return air fare to Perth. 

(b) Provided that where an employee is provided with 
free travel to Perth due to the employee's spouse's 
employment, then such employee shall not be 
entitled to the air fare prescribed in paragraph (a) 
of this subclause. 

10.—Public Holidays. 
(1) Subject to the provisions of subclause (2) of this clause 

the following days or the days gazetted in lieu thereof shall 
be observed as public holidays without deduction of pay, 
namely: 

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. 

(2) (a) provided that an employee who observes days of 
cultural and a religious significance not prescribed 
in subclause (1) of this clause shall be entitled to 
up to three alternative public holidays per year, 

without deduction of pay in lieu of namely 
Christmas Day, Good Friday and Easter Monday. 

(b) where any employee seeks to observe such days 
as public holidays in accordance with paragraph 
(a) he/she shall provide the employer with notice 
of at least three weeks. 

(c) the rate of pay an employee will receive for such 
public holidays is in accordance with subclause 
(4) of this clause and all other provisions of this 
clause shall apply. 

(3) When any of the days observed as a holiday in this 
clause fall during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work day 
or days as the case may be after completion of that annual 
leave. 

(4) An employee who is required to work on the day 
observed as a holiday as prescribed in this clause in his/her 
normal hours of duty shall be paid for the time worked at 
the rate of double time and one half or if the employer 
agrees, be paid for the time worked at the rate of time and 
one half and in addition be allowed to observe the holiday 
on a day mutually acceptable to the employer and the 
employee. 

(5) Where— 
(a) a day is proclaimed as a public holiday or a public 

half holiday under Section 7 of the Public and 
Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be, a 
half holiday for the purposes of this award within the district 
or locality specified in the proclamation. 

11.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for non 

attendance on the ground of personal ill health or 
injury for l/6th of a week's pay for each 
completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year or at the time the employee 
leaves the service of the employer, in the event of 
the employee being entitled by service subsequent 
to the sickness in that year to a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of the inability 
to attend for work, the nature of his/her illness or injury and 
the estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances, shall be 
given to the employer within 24 hours of the commencement 
of the absence. 

(4) An employee shall be entitled to the benefit of this 
clause on production of proof to the satisfaction of the 
employer or his/her representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his/her place of 
residence or in hospital as a result of personal ill 
health or injury for a period of seven consecutive 
days or more and the employee produces a 
certificate from a registered medical practitioner 
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that he/she was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer 
in accordance with subclause (3) of this clause of 
an inability to attend for work on the working day 
next following the employee's annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time of 
procedure on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid in accor- 
dance with the provisions of Clause 9.—Holidays 
of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 9.—Holidays of this 
award shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act 1981 nor to 
employees whose illness or injury is the result of the 
employee's own misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

12.—Contract of Service. 
(1) The contract of service of each employee shall be a 

fortnightly contract terminable by two weeks' notice on 
either side. In the event of the employer and an employee 
not giving the required notice, two weeks' wages shall either 
be paid or forfeited. 

(2) The provisions of subclause (1) of this clause shall not 
inhibit the right of the employer to dismiss an employee for 
misconduct, in which case salaty shall be paid up to the 
point of dismissal. 

(3) An employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, 
competence and training consistent with the classification 
structure of this award, provided that such duties are not 
designed to promote deskilling. 

13.—Part-Time Employees. 
(1) Notwithstanding anything contained in this award 

employees may be regularly employed to work less hours 
than are prescribed in Clause 7.—Hours of this award. 

(2) A part-time employee shall receive payment for sick 
leave, long service leave, annual leave and short leave on 
a pro-rata basis in the proportion which his/her hours of 
work bear to the hours fixed by Clause 7.—Hours of this 
award. 

(3) Child Care (Ethnic Support) Workers and part-time 
employees shall be engaged for a period of not less than 
three hours duration on any day. 

14.—Long Service Leave. 
The conditions governing the granting of Long Service 

Leave to government wages employees generally shall 
apply to employees covered by this award. 

15.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly by cash, cheque or 

direct bank transfer at the option of the employer. Where an 
employee's services have been terminated in accordance 

with this award, payment of all salary due shall be made at 
the time the employee ceases employment, or no later than 
within two working days of the employee ceasing employ- 
ment. 

(2) No deduction shall be made from an employee's salary 
unless such deduction is authorised by the employee in 
writing. 

16.—Salaries. 
(1) The minimum salary payable to employees covered 

by this award shall be: 
Grade $ Weekly Salary 

1 509.40 
2 532.30 
3 555.30 
4 578.20 
5 601.10 
6 624.00 
7 647.00 
8 669.90 
9 692.80 

(2) The salaries prescribed in this clause shall apply as 
follows: 

(a) a Community Information and Development Offi- 
cer (CIDO) or a Children's Services Development 
and Resource Officer shall be paid at no less than 
the rate prescribed for Grade 1. 

(b) A Supervisor shall be paid at no less than the rate 
prescribed for Grade 3. 

(c) A Co-ordinator shall be paid at no less than the 
rate prescribed for Grade 5. 

(3) (a) For transition of existing employees onto the new 
grading structure contained in subclause (1) the 
interim rates contained in paragraph (d) of this 
subclause shall apply from the operative date of 
the award. 

(b) The interim rates shall apply until such time as the 
anniversary date of employment of the employee 
provides for an increase in accordance with 
subclause (5) of this clause. 

(c) From the anniversary date of employment the 
employee shall move onto the next highest salary 
point contained in the grading structure in sub- 
clause (1) of this clause. 

(d) The interim rates of pay shall be: 
Interim Rates 

Classification 5 
CIDO or Children's Services 

Development & Resources 
Officer 

Supervision 
Co-ordinator 

Weekly Salary 
561.35 

581.55 
639.90 

(e) At the conclusion of the transition process this 
subclause shall cease to exist. 

(4) The employee and employer shall be at liberty to 
negotiate and set a higher grade of salary, bearing in mind 
the duties and responsibilities or previous experience of the 
employee. Any agreement to select a higher rate shall be 
reduced to writing and shall entitle that employee whilst 
employed at the service to the agreed salary level as if this 
agreement had expressly provided such an entitlement. Any 
such agreement may be rescinded only by mutual consent. 

(5) Progression along the salary grades shall be by annual 
increment, subject to the employee meeting satisfactory 
performance criteria as agreed in writing between the 
employer and the union, with such progression being from 
the employee's anniversary date of appointment, to a 
maximum of four grades. 

(6) A casual employee shall be paid 20% over the rates 
specified herein for his/her class of work. 



(7) Child Care (Ethnic Support) Worker shall be paid as 
follows: 

Per Week 
1st year of experience 416.25 
2nd year of experience 434.30 
3rd year of experience and thereafter 456.00 

(These rates are inclusive of the 20%) 

17.—Short Leave. 
(1) The employer may, upon sufficient cause being 

shown, grant an employee leave of absence without loss of 
pay not exceeding two consecutive working days, but any 
leave of absence granted under the provisions of this 
subclause shall not exceed, in the aggregate, three working 
days in any one calendar year. 

(2) For the purposes of attending approved in-service 
training in any year without loss of pay an employee may 
apply to the employer to attend the equivalent of at least 
three days in any year. 

(3) An employee shall be entitled to paid training leave 
to a maximum of 15 hours per year to attend training 
courses, deemed by the employer and the union to be 
relevant to their work provided that where such leave is not 
used in one year it shall accrue and be available in any 
subsequent year. 

(4) An employer may grant an employee leave without 
pay in the following circumstances:— 

(a) where an employee applies to the employer for a 
limited period of leave in special circumstances 
and relief is available so long as such leave in 
excess of one month is arranged three months in 
advance. 

(b) where an employee applies to an employer for 
such leave for child rearing purposes. 

(c) where an employee requests longer study leave of 
up to 12 months provided that where practicable 
application for such leave is made three months 
in advance. 

18.—District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall be as described hereunder and as 
delineated on the plan at subclause (6) of this clause. 
District: 

1. The area within a line commencing on coast; 
thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 

Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 
allowance at the rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for, the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of die partial depen- 
dant. 

(6) The weekly rate of District Allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 

Column I Column 11 Column HI Column FV 
District Standard Rate Exceptions to Rate 

> per week 
43.50 
35.60 

Exceptions to 
Standard Rate 

Town or place 
Nil 
Fitzroy Crossing 
Halls Creek 
Timer River Camp 
Nullagine 
Liveringa 

(Camballin) 
Maible Bar 
Wittenoom 

Port Hedland 
Warburton Mission 
Carnarvon 
Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 
Kalgoorlie 
Boulder 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 
Nil 

>per week 
Nil 

47.90 
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(Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to double the 
rate of district allowance shown). 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after June 30, 1992. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such period a district allowance at the appropriate rate 
pursuant to subclauses (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of July, 1988 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(i) As from the first pay period commencing on or 
after July 1, 1988 the difference shall be reduced 
by thirty-three and one third (33 1/3%) per cent; 
and 

(ii) As from the first pay period commencing on or 
after January 1, 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(iii) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rate shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 
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19.—Parental Leave. 
Subject to the terms of this clause employees are entitled 

to maternity, paternity and adoption leave and to work 
part-time in connection with the birth or adoption of a child. 

(A) Maternity Leave. 
Nature of Leave. 

(1) Maternity leave is unpaid leave. 

Definitions. 
(2) For the purposes of this subclause: 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in subclause (B) whether prescribed 
in an award or otherwise. 

(c) "Child" means a child of the employee under the 
age of one year. 

(d) "Spouse" includes a de facto spouse. 
(e) "Continuous service" means service under an 

unbroken contract or employment and includes: 
(i) any period of leave taken in accordance with 

this subclause; 
(ii) any period of leave or absence authorised by 

the employer or by the award. 

Eligibility for Maternity Leave. 
(3) An employee who becomes pregnant, upon production 

to her employer of the certificate required by paragraph (4) 
hereof, shall be entitled to a period of up to 52 weeks 
maternity leave provided that such leave shall not extend 
beyond the child's first birthday. This entitlement shall be 
reduced by any period of paternity leave taken by the 
employee's spouse and apart from paternity leave of up to 
one week at the time of confinement shall not be taken 
concurrently with paternity leave. 

Subject to paragraphs (6) and (9) hereof the period of 
maternity leave shall be unbroken and shall, immediately 
following confinement, include a period of six weeks 
compulsory leave. 

The employee must have had at least 12 months 
continuous service with that employer immediately preced- 
ing the date upon which she proceeds upon such leave. 

Certification. 
(4) When applying for maternity leave the employee must 

produce to her employer a certificate from a registered 
medical practitioner stating that she is pregnant and the 
expected date of confinement. 

The employee must also produce to her employer a 
statutory declaration stating particulars of any period of 
paternity leave sought or taken by her spouse and that for 
the period of maternity leave she will not engage in any 
conduct inconsistent with her contract of employment. 

Notice Requirements. 
(5) (a) An employee shall, not less than ten weeks prior 

to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(b) An employee shall give not less than four weeks 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave 
stating the period of leave to be taken. 

(c) An employer by not less than 14 days notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (b) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 



Transfer to a Safe Job. 
(6) Where, in the opinion of a registered medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
to make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a registered 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), (12) and (13) 
hereof. 

Variation of Period of Maternity Leave. 
(7) (a) Provided the maximum period of maternity leave 

does not exceed the period to which the employee 
is entitled under subclause (3) hereof: 

(i) the period of maternity leave may be length- 
ened once only by the employee giving not 
less than 14 days notice in writing stating the 
period by which the leave is to be lengthened: 

(ii) the period may be further lengthened by 
agreement between the employer and em- 
ployee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice in 
writing stating the period by which the leave is to 
be shortened. 

Cancellation of Maternity Leave. 
(8) (a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

Special Maternity Leave and Sick Leave. 
(9) (a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled 
in lieu of or in addition to special maternity 
leave, to such paid sick leave as to which she 
is then entitled and which a registered 
medical practitioner certifies as necessary 
before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a registered 
practitioner certifies as necessary before her return 
to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave 
shall not exceed the period to which the employee 
is entitled under subclause (3) hereof. 

(c) For the purpose of subclauses (10), (11) and (12) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 

subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (6) 
hereof, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

Maternity Leave and Other Leave Entitlements. 
(10) (a) Provided the aggregate of any leave, including 

leave taken under this subclause, does not exceed 
the period to which the employee is entitled under 
subclause (3) hereof, an employee may, in lieu of 
or in conjunction with maternity leave, take any 
annual leave or long service leave or any part 
thereof to which she is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
her absence on maternity leave. 

Effect of Maternity Leave on Employment. 
(11) Subject to this subclause, notwithstanding any award 

or other provision to the contrary, absence on maternity 
leave shall not break the continuity of service of an 
employee but shall not be taken into account in calculating 
the period of service for any purpose of any relevant award 
or agreement. 

Termination of Employment. 
(12) (a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

Return to Work After Maternity Leave. 
(13) (a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (6) hereof, to the position 
which she held immediately before such transfer 
or in relation to an employee who has worked 
part-time during the pregnancy the position she 
held immediately before commencing such part- 
time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

Replacement Employees. 
(14) (a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
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rights under this subclause, the employer shall 
inform that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

(B) Paternity Leave. 
Nature of Leave. 

(1) Paternity leave is unpaid leave. 

Definitions. 
(2) For the purpose of this subclause: 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part (A) of this clause (and 
includes special maternity leave) whether pre- 
scribed in an award or otherwise. 

(c) "Child" means a child of the employee's spouse 
under the age of one year. 

(d) "Spouse" includes a de facto spouse. 
(e) "Primary care-giver" means a person who as- 

sumes the principal role of providing care and 
attention to a child. 

(f) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this subclause; 

(ii) any period of leave of absence authorised by 
the employer or by the award. 

Eligibility for Paternity Leave. 
(3) A male employee, upon production to his employer 

of the certificate required by subclause (4), shall be entitled 
to one or two periods of paternity leave, the total of which 
shall not exceed 52 weeks, in the following circumstances: 

(a) an unbroken period of up to one week at the time 
of confinement of his spouse; 

(b) a further unbroken period of up to 51 weeks in 
order to be the primary care-giver of a child 
provided that such leave shall not extend beyond 
the child's first birthday. This entitlement shall be 
reduced by any period of maternity leave taken by 
the employee's spouse and shall not be taken 
concurrently with that maternity leave. 

The employee must have had at least 12 months continuous 
service with that employer immediately preceding the date 
upon which he proceeds upon either period of leave. 

Certification. 
(4) (a) When applying for paternity leave the employee 

must produce to his employer a certificate from 
a registered medical practitioner which names his 
spouse, states that she is pregnant and the 
expected date of confinement or states the date on 
which the birth took place. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, the employee must also 
produce a statutory declaration stating: 

(i) he is seeking that period of paternity leave to 
become the primary care-giver of a child; 

(ii) particulars of any period of maternity leave 
sought or taken by his spouse; and 

(iii) for the period of paternity leave he will not 
engage in any conduct inconsistent with his 
contract of employment. 

Notice Requirements. 
(5) (a) The employee shall, not less than ten weeks prior 

to each proposed period of leave, give the 
employer notice in writing stating the dates on 
which he proposes to start and finish the period or 

periods of leave and produce the certification 
required in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
subclause as a consequence of failure to give the 
notice required in paragraph (a) hereof if such 
failure is due to: 

(i) the birth occurring earlier than the expected 
date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his em- 
ployer of any change in the information provided 
pursuant to subclause (4) hereof. 
Variation of Period of Paternity Leave. 

(6) (a) Provided the maximum period of paternity leave 
does not exceed the period to which the employee 
is entitled under subclause (3) hereof: 

(i) the period of paternity leave provided by 
paragraph (3)(b) may be lengthened once 
only by the employee giving not less than 14 
days notice in writing stating the period by 
which the leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and the 
employee. 

(b) The period of paternity leave taken under para- 
graph (3)(b) hereof may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days notice in writing stating the 
period by which the leave is to be shortened. 

Cancellation of Paternity Leave. 
(7) Paternity leave, applied for under paragraph (3)(b) 

hereof but not commenced, shall be cancelled when the 
pregnancy of the employee's spouse terminates other than 
by the birth of a living child. 

Paternity Leave and Other Leave Entitlements. 
(8) (a) Provided the aggregate of any leave, including 

leave taken under this subclause, does not exceed 
the period to which the employee is entitled under 
subclause (3) hereof, an employee may, in lieu of 
or in conjunction with paternity leave, take any 
annual leave or long service leave or any part 
thereof to which he is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
his absence on paternity leave. 

Effect of Paternity Leave on Employment. 
(9) Subject to this subclause, notwithstanding any award 

or other provision to the contrary absence on paternity leave 
shall not break the continuity of service of an employee but 
shall not be taken into account in calculating the period of 
service for any purpose of any relevant award or agreement. 

Termination of Employment. 
(10) (a) An employee on paternity leave may terminate his 

employment at any time during the period of leave 
by notice given in accordance with this award, 

(b) An employer shall not terminate the employment 
of an employee on the ground of his absence on 
paternity leave, but otherwise the rights of an 
employer in relation to termination of employ- 
ment are not hereby affected. 

Return to Work After Paternity Leave. 
(11) (a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of the period of paternity leave 
provided by paragraph (3)(b) hereof, 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which he held immediately before 
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proceeding on paternity leave, or in relation to an 
employee who has worked part-time under this 
clause to the position he held immediately before 
commencing such part-time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, he 
shall be entitled to a position as nearly comparable 
in status and pay to that of his former position. 

Replacement Employees. 
(12) (a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on paternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising his 
rights under this subclause, the employer shall 
inform that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

(C) Adoption Leave. 
Nature of Leave. 

(1) Adoption leave is unpaid leave. 
Definitions. 

(2) For the purposes of this subclause: 
(a) "Employee" includes a part-time employee but 

not an employee engaged upon casual or seasonal 
work. 

(b) "Child" means a person under the age of five 
years who has not previously lived continuously 
with the employee concerned for a period of six 
months, or who is not a child or step-child of the 
employee or of the spouse of the employee, and 
is placed with the employee for the purposes of 
adoption. 

(c) "Relative adoption" occurs where a child, as 
defined, is adoption by a parent, a spouse of a 
parent or other relative being a grandparent, 
brother, sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who as- 
sumes the principal role of providing care and 
attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under an 

unbroken contract of employment and includes: 
(i) any period of leave taken in accordance with 

this subclause; 
(ii) any period of leave or absence authorised by 

the employer or by the award. 

Eligibility. 
(3) An employee, upon production to the employer of the 

documentation required by subclause (4) hereof shall be 
entitled to one or two periods of adoption leave, the total of 
which shall not exceed 52 weeks, in the following 
circumstances: 

(a) an unbroken period of up to three weeks at the 
time of the placement of the child; 

(b) an unbroken period of up to 52 weeks from the 
time of its placement in order to be the primary 
care-giver of the child. This entitlement shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the employee's 
spouse; 

such leave shall not extend beyond one year after the 
placement of the child and shall not be taken concurrently 
with adoption leave taken by the employee's spouse. 

The employee must have had at least 12 months 
continuous service with that employer immediately preced- 
ing the date upon which he or she proceeds upon such leave 
in either case. 

Certification. 
(4) Before taking adoption leave the employee must 

produce to the employer: 
(a) (i) A statement from an adoption agency or 

other appropriate body of the presumed date 
of placement of the child with the employee 
for adoption purposes; or 

(ii) A statement from the appropriate govern- 
ment authority confirming that the employee 
is to have custody of the child pending 
application for an adoption order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declaration 
stating: 

(i) the employee is seeking adoption leave to 
become the primary care-giver of the child; 

(ii) particulars of any period of adoption leave 
sought or taken by the employee's spouse; 
and 

(iii) for the period of adoption leave the employee 
will not engage in any conduct inconsistent 
with his or her contract of employment. 

Notice Requirements. 
(5) (a) Upon receiving notice of approval for adoption 

purposes, an employee shall notify the employer 
of such approval and within two months of such 
approval shall further notify the employer of the 
period or periods of adoption leave the employee 
proposes to take. In the Case of a relative adoption 
the employee shall notify as aforesaid upon 
deciding to take a child into custody pending an 
application for an adoption order. 

(b) An employee who commences employment with 
an employer after the date of approval for adoption 
purposes shall notify the employer thereof upon 
commencing employment and of the period or 
periods of adoption leave which the employee 
proposes to take. Provided that such employee 
shall not be entitled to adoption leave unless the 
employee has not less than 12 months continuous 
service with that employer immediately preceding 
the date upon which he or she proceeds upon such 
leave. 

(c) An employee shall, as soon as the employee is 
aware of the presumed date of placement of a child 
for adoption purposes but no later than 14 days 
before such placement, give notice in writing to 
the employer of such date, and of the date of the 
commencement of any period of leave to be taken 
under paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the proposed 
date of commencing any leave to be taken under 
paragraph (3)(b) hereof give notice in writing to 
the employer of the date of commencing leave and 
the period of leave to be taken. 

(e) An employee shall not be in breach of this 
subclause, as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraphs (c) and (d) hereof if such failure is 
occasioned by the requirement of an adoption 
agency to accept earlier or later placement of a 
child, the death of the spouse or other compelling 
circumstances. 
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Variation of Period of Adoption Leave. 
(6) (a) Provided the maximum period of adoption leave 

does not exceed the period to which the employee 
is entitled under subclause (3) hereof: 

(i) the period of leave taken under paragraph 
(3)(b) hereof may be lengthened once only by 
the employee giving not less than 14 days 
notice in writing stating the period by which 
the leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and em- 
ployee. 

(b) The period of adoption leave taken under para- 
graph (3)(b) hereof may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days notice in writing stating the 
period by which the leave is to be shortened. 

Cancellation of Adoption Leave. 
(7) (a) Adoption leave, applied for but not commenced, 

shall be cancelled should the placement of the 
child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption leave 
does not proceed or continue, the employee shall 
notify the employer forthwith and the employer 
shall nominate a time not exceeding four weeks 
from receipt of notification for the employee's 
resumption of work. 

Special Leave. 
(8) The employer shall grant to any employee who is 

seeking to adopt a child, such unpaid leave not exceeding 
two days, as is required by the employee to attend any 
compulsory interviews or examinations as are necessary as 
part of the adoption procedure. Where paid leave is available 
to the employee the employer may require the employee to 
take such leave in lieu of special leave. 

Adoption Leave and Other Entitlements. 
(9) (a) Provided the aggregate of any leave, including 

adoption leave taken under this subclause, does 
not exceed the period to which the employee is 
entitled under subclause (3) hereof, an employee 
may, in lieu of or in conjunction with adoption 
leave, take any annual leave or long service leave 
or any part thereof to which he or she is entitled, 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during the employee's absence on adoption leave. 

Effect of Adoption Leave on Employment. 
(10) Subject to this subclause, notwithstanding any award 

or other provision to the contrary, absence on adoption leave 
shall not break the continuity of service of an employee but 
shall not be taken into account in calculating the period of 
service for any purpose of any relevant award or agreement. 

Termination of Employment. 
(11) (a) An employee on adoption leave may terminate the 

employment at any time during the period of leave 
by notice given in accordance with this award, 

(b) An employer shall not terminate the employment 
of an employee on the ground of the employee's 
application to adopt a child or absence on adoption 
leave, but otherwise the rights of an employer in 
relation to termination of employment are not 
hereby affected. 

Return to Work After Adoption Leave. 
(12) (a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer not less than four weeks prior to the 
expiration of the period of adoption leave pro- 
vided by paragraph (3)(b) hereof, 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the position 

held immediately before proceeding on such leave 
or in relation to an employee who has worked 
part-time under this clause the position held 
immediately before commencing such part-time 
work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, the 
employee shall be entitled to a position as nearly 
comparable in status and pay to that of the 
employee's former position. 

Replacement Employees. 
(13) (a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on adoption leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising rights 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

(D) Part-Time Work. 
Definitions. 

(1) For the purposes of this subclause: 
(a) "Male employee" means an employed male who 

is caring for a child bom of his spouse or a child 
placed with the employee for adoption purposes. 

(b) "Female employee" means an employed female 
who is pregnant or is caring for a child she has 
borne or a child who has been placed with her for 
adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held by a 

female or male employee immediately before 
proceeding on leave or part-time employment 
under this subclause whichever first occurs or, if 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which he or she is 
capable of performing, a position as nearly 
comparable in status and pay to that of the position 
first mentioned in this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this subclause; 

(ii) any period of leave or absence authorised by 
the employer or by the award. 

Entitlement. 
(2) With the agreement of the employer: 

(a) A male employee may work part-time in one or 
more periods at any time from the date of birth of 
the child until its second birthday or, in relation 
to adoption, from the date of placement of the 
child until the second anniversary of the place- 
ment. 

(b) A female employee may work part-time in one or 
more periods while she is pregnant where part- 
time employment is, because of the pregnancy, 
necessary or desirable. 

(c) A female employee may work part-time in one or 
more periods at any time from the seventh week 
after the date of birth of the child until its second 
birthday. 
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(d) A female employee may work part-time in one or 
more periods at any time from the date of the 
placement of the child until the second anni- 
versary of that date. 

Return to Former Position. 
(3) (a) An employee who has had at least 12 months 

continuous service with an employer immediately 
before commencing part-time employment after 
the birth or placement of a child has, at the 
expiration of the period of such part-time employ- 
ment or the first period, if there is more than one, 
the right to return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent the 
employer from permitting the employee to return 
to his or her former position after a second or 
subsequent period of part-time employment. 

Pro Rata Entitlements. 
(4) Subject to the provisions of this subclause and the 

matters agreed to in accordance with subclause (5) hereof, 
part-time employment shall be in accordance with the 
provisions of this award which shall apply pro rata. 

Part-Time Work Agreement. 
(5) (a) Before commencing a period of part-time employ- 

ment under this subclause the employee and the 
employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the em- 

ployee, the days upon which they will be 
worked and commencing times for the work; 

(iii) upon the classification applying to the work 
to be performed; and 

(iv) upon the period of part-time employment. 
(b) The terms of this agreement may be varied by 

consent. 
(c) The terms of this agreement or any variation to it 

shall be reduced to writing and retained by the 
employer. A copy of the agreement and any 
variation to it shall be provided to the employee 
by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

Termination of Employment. 
(6) The employment of a part-time employee under this 

clause, may be terminated in accordance with the provisions 
of this award but may not be terminated by the employer 
because the employee has exercised or proposes to exercise 
any rights arising under this clause or has enjoyed or 
proposes to enjoy any benefits arising under this clause. 

Overtime. 
(7) An employer may request, but not require, an 

employee working part-time under this clause to work 
overtime. 

Nature of Part-Time Work. 
(8) Tie work to be performed part-time need not be the 

work performed by the employee in his or her former 
position but shall be work otherwise performed under this 
award. 

Inconsistent Award Provisions. 
(9) An employee may work part-time under this clause 

notwithstanding any other provision of this award which 
limits or restricts the circumstances in which part-time 
employment may be worked or the terms upon which it may 
be worked including provisions: 

(a) limiting the number of employees who may work 
part-time; 

(b) establishing quotas as to the ratio of part-time to 
full-time employees; 

(c) prescribing a minimum or maximum number of 
hours a part-time employee may work; or 

(d) requiring consultation with, consent of or monitor- 
ing by a union; 

and such provisions do not apply to part-time work under 
this clause. 

Replacement Employees. 
(10) (a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee working 
part-time under this subclause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, subclauses 
(4), (5), (6) and (9) of Part D of this clause apply 
to the part-time employment of a replacement 
employee. 

(c) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform the person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(d) Unbroken service as a replacement employee shall 
be treated as continuous service for the purposes 
of paragraph (l)(e) hereof. 

20.—Fares and Travelling Allowance. 
(1) Where an employee is required during his/her normal 

working hours, by the employer, to work outside his/her 
usual place of employment the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) hereof. 

(2) (a) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of 
his/her duties he/she shall be paid an allowance 
not less than that provided for in the schedules set 
out hereunder. Notwithstanding anything con- 
tained in this subclause the employer and the 
employee may make any other arrangement as to 
car allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the first day of July and end on the 
thirtieth day of June next following. 

Rates of hire for use of employee's own vehicle on 
employer's business. 

Schedule 1—Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 

2600 cc 
1600 cc 

-2600 cc 
1600 cc 

& Under 
Metropolitan Area: 49.4 43.5 37.9 
South West Land Division: 50.5 44.6 38.9 
North of 23.5" South 

Latitude: 56.2 50.0 43.5 
Rest of State: 52.2 46.0 40.0 

Schedule 2—Motor Cycles. 
Distanced Travelled During a ^ate 

Year on Official Business c/km 
All Areas of State: 17.1 
Motor vehicles with rotary engines are to be included in the 
1600-2600cc category. 

(3) The allowances prescribed in this clause shall be 
variKl upon application by the Union in accordance with any 
movement in the allowances in the Public Service Motor 
Vehicle Allowance Award, 1976. 

(4) A casual worker shall be paid an additional hour's pay, 
at their casual rate, to cover costs associated with travelling 
to and from the place where they are required to work. 
Provided further that subclauses (1), (2) and (3) of this 
clause shall have no application to casual workers. 
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21.—Right of Entry. 
The Union Secretary or his/her nominee, shall be entitled 

to interview employees covered by this award on the 
employer's premises at reasonable times. 

22.—Notices. 
If the Union so requests a copy of this award shall be 

posted on a board of reasonable size in a place where it may 
be conveniently and readily seen by every employee 
concerned. The Union Secretary may also post thereon such 
other notices relating to union matters as are reasonable. 

23.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

or records containing the following particulars: 
(a) the name and address and date of commencement 

of each employee; 
(b) the nature of his/her work; 
(c) the hours worked on each day and each week; 
(d) the wages paid each week; 
(e) the time off in lieu of payment for overtime and 

weekend work, and the date to which that time off 
relates. 

Any system of automatic recording by machines shall be 
deemed to comply with this provision to the extent of the 
information recorded. 

(2) The said record shall be signed by the employee. 
(3) (a) The record shall be open to inspection by a duly 

accredited representative of the Union at the office 
of the employer during usual business hours. 

(b) If the record is not available when the representa- 
tive calls, it shall be made available within 24 
hours, or a copy, duly certified as a correct copy, 
shall be forwarded to the office of the Union 
within 24 hours. 

24.—Superannuation. 
(1) In this clause: 

"The Fund" means Westscheme; 
"Ordinary time earnings" means the salary, wages 

or other remuneration periodically received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties in the case 
of the employee being a shift worker, payments which 
are made for the purpose of District or Location 
Allowances or any other rate paid for all purposes of 
the award to which the employee is entitled for 
ordinary hours of work PROVIDED That "ordinary 
time earnings" shall not include any payment which 
is of a similar nature to or is paid for the same reasons 
as, or is paid in lieu of payments for overtime, disability 
payments, vehicle allowances, fares or travelling time 
allowances (including payments made for travelling 
related to distant work), commission or bonus; 

"Eligible employee" means a full-time, part-time or 
casual employee for whom 3% of ordinary time 
earnings is greater than $3.00 in the case of part-time 
and casual employees, and greater than $4.00 in the 
case of full-time employees. 

(2) The employer shall make fortnightly superannuation 
contributions to the Fund for and on behalf of eligible 
employees, and such contributions shall be not less than 3% 
of the employee's ordinary time earnings. 

(3) The provisions of this clause shall not apply to the 
employees of Local Government Authorities. 

25.—No Reduction. 
Nothing contained in this award shall entitle an employer 

to reduce the salary or conditions of employment of any 
employee who at the date of this award is receiving higher 
than the minimum prescribed. 

73 W.A.I.G. 

26.—Leave Reserved. 
Leave is reserved to the Union to apply to make 

application to amend this award with respect to country 
housing, portability of long service leave, higher duties 
allowance, district allowance and fares, travelling allowance 
and superannuation. 

Appendix I—Schedule of Respondents. 
Ethnic Child Care Resources Unit Inc. 

245 Churchill Avenue, 
Subiaco WA 6008 

GOLDCORP/GOLD CORPORATION SALARIED 
ALLOWANCE AND CONDITIONS AWARD 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Goldcorp and Gold Corporation Australia. 
No. A 13 of 1991. 

COMMISSIONER G.L. FIELDING. 
16 February 1993. 

Order. 
HAVING heard Mr R. Lubout on behalf of The Civil 
Service Association, Miss L. Field on behalf of the Hon. 
Minister for Productivity and Labour Relations, Mr D.M. 
Jones on behalf of the Chamber of Commerce and Industry 
of Western Australia and Mr G. Talbot on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That leave be and is hereby granted for the 
application to be discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

JAMES HARDIE BUILDING BOARDS— 
WELSHPOOL ENTERPRISE AGREEMENT 1992 

No. AG 13 of 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Others 

and 
James Hardie & Co Pty Ltd. 

No. AG 13 of 1992. 
James Hardie Building Boards—Welshpool 

Enterprise Agreement 1992 
COMMISSIONER A.R. BEECH. 

3 March 1993. 
Order. 

HAVING heard Mr T. Kucera, Ms M. Tome, Mr N. 
Hodgson, Mr G. Sturman on behalf of the Applicants and 
Mr J. Uphill on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the James Hardie Building Boards—Welshpool 
Enterprise Agreement 1992 as set out in the Schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect from the beginning of the first 
pay period commencing on or after the 18 th day of 
February 1993. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 
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Schedule. 

1.—Title. 
This Agreement shall be referred to as the James Hardie 

Building Boards—Welshpool Enterprise Agreement 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
8. Benchmarks—Productivity Measures 
9. Boiler Attendants 

10. Wages 
11. No Reduction 
12. Renewal of Agreement 

Schedule "A"—Rates of Pay. 

3.—Area and Scope. 
This Agreement shall apply at the establishment of James 

Hardie & Coy Pty Limited, Rutland Avenue, Welshpool 
W.A. in respect of all employees who are engaged in any 
of the occupations, industries or callings specified in the— 

• Metal Trades (General) Award 1966—Part I. 
• Fibre Cement Workers Award No. 23 of 1960. 
• Engine Drivers' (General) Award. 
• Building Trades Award 1968. 

4.—Parties Bound. 
(1) James Hardie & Coy Pty Limited, Rutland Avenue, 

Welshpool. 
(2) All employees engaged in any of the occupations or 

callings specified in Clause 3 hereof. 
(3) The organisations of employees listed below and 

members thereof respectively:— 
• Australian Electrical, Electronics, Foundry and En- 

gineering Union, (Western Australian Branch). 
• The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
• The Construction, Mining, Energy, Timberyards, 

Sawmills and Woodworkers Union of Australia— 
Western Australian Branch. 

• Metals and Engineering Workers' Union—Western 
Australia. 

(4) The parties to this Agreement expressly accept that 
they are bound by the terms of this Agreement throughout 
its duration and that they will oppose any applications by 
other parties to be joined to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall operate for 12 months from the date 

of ratification by the Western Australian Industrial Relations 
Commission. 

6.—Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with the Awards referred to in subclause (3) 
hereof. In the event of any inconsistency, this Agreement 
shall take precedence. 

7.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) Objectives: 
(a) It is our objective to develop a company with a 

workforce which is more flexible, efficient and 
committed to achieving real sustainable produc- 
tivity improvements. In so doing, we will improve 
the competitive advantage of our company in 
areas of quality, price and customer service in 
domestic and overseas markets. 

(b) Through participation, teamwork, trust and a 
common shared vision of the future, we will strive 
to continuously improve everything that we do, 
utilising the Total Quality Management Philoso- 
phy. 

(2) Key Areas of Improvement: 

(a) Introduction of the Total Quality Management 
Philosophy of Continuous Improvement in all we 
do is a critical component of this Agreement. 

(b) The workforce commit themselves to implement- 
ing the T.Q.M. programme and to actively 
participate with T.Q.M. teams in working on 
specific areas such as waste, machine downtime, 
rejects, energy usage, customer service etc. 

(3) Consultative Committee: 

A Consultative Committee comprising company and 
employee representatives has now been established to 
discuss ideas and suggestions for improvements in 
productivity and efficiency and to improve communi- 
cations between groups on site. All parties to this 
Agreement have assisted in the establishment of this 
Committee and agree to work together to ensure its 
development. 

(4) Negotiating Committee: 

A Negotiating Committee comprised of two man- 
agement and four employee representatives, plus any 
other person by invitation from any member of the 
Committee, has been established to oversee, negotiate 
and resolve matters relating to the implementation of 
this Agreement and any other matter as seen fit. 

(5) Multi Union Site Conditions: 

(a) The parties believe that the establishment of 
multi-union site conditions would assist the 
development of a common objective and team 
spirit and reduce unnecessary differences between 
work groups. In this regard the Negotiating 
Committee will examine issues related to devel- 
oping common conditions. The objective is to 
develop site conditions to a "draft document" 
stage prior to the expiration of this Agreement 
with the view of including it in the next Enterprise 
Bargaining Agreement and all parties commit 
themselves to co-operating towards this end. 

(b) In keeping with A.C.T.U. objectives, the unions 
will work towards rationalising the number of 
unions representing employees on site; however 
this can only be achieved over a period of time 
through consultation between the respective un- 
ions. 

(6) Demarcation/Flexibility: 

(a) All parties to this Agreement commit themselves 
to a process of developing a workplace where all 
employees can exercise a much broader range of 
skills based on a training programme incorporat- 
ing both vertical and cross-skilling. 

(b) It is also recognised the breaking down of 
demarcations and increased flexibility of the 
workforce will be achieved through consultations 
where the relevant issues will be examined. 

(c) In this regard employees agree to carry out a much 
broader range of duties using their skill and 
competence to the fullest extent Such duties shall 
be as agreed by the Negotiating Committee and, 
where necessary, the Training Committee and the 
company, subject to employees being fully trained 
and the duties safe, legal and within their skill and 
competence to perform. For example, discussions 
and consultations will occur to examine which 
additional minor maintenance tasks on the ma- 
chine could be handled by production operators. 
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(7) Training and Development: 
(a) A training programme, commensurate with the 

needs of the enterprise and career development of 
employees, shall be developed through the Train- 
ing Committee to ensure current and future skill 
needs of the enterprise. 

(b) Objectives of the training programme will be to— 
(i) develop a more skilled and flexible 

workforce; 
(ii) provide employees with career opportunities 

through appropriate training; 
(iii) remove barriers to the utilisation of skills 

acquired. 
(c) The Training Committee will develop and main- 

tain the training programme and advise the 
company on training issues, including the ongoing 
effectiveness of such training. 

(d) An enterprise skills audit and a needs analysis will 
be conducted progressively throughout the enter- 
prise to determine the overall skill requirement. 

(8) Maintenance Tfeams: 
(a) The assist with T.Q.M., improve efficiency and 

productivity and to develop a Preventative Main- 
tenance System, maintenance teams have been 
established. 

(b) A team will comprise the Shift Fitter and Shift 
Electrician who will spend up to two hours per 
shift involved in improvement related activities— 
e.g. 
Afternoon Shift—Fitter/Electrician at No. 4 M/C. 
Night Shift—Fitter/Electrician at No. 3 M/C. 
These hours will be available subject to normal 
duties—e.g. completion of scheduled work or 
breakdowns. 

(c) Maintenance employees will continue to perform 
maintenance related duties, not production opera- 
tor duties. 

(d) If attendance for two hours on the machines 
produces increased productivity and efficiency, 
more hours of work on machines may eventuate 
from further consultation and/or negotiation be- 
tween the relevant parties to this Agreement. 

8.—Benchmarks—Productivity Measures. 
(1) Benchmarks are indicators of our productivity and 

efficiency in a number of areas. Our strategy is to match and 
surpass performance levels achieved by international leaders 
in the manufacture of building products. We need to be able 
to see how we are going and whether or not there is 
improvement in our performance. 

(2) It is expected that positive trends will be evident from 
the date of implementation of measures taken. The 
following Benchmarks are typical of, but not limited to, 
what is expected. 

(a) Production Efficiency: 
This should show a gradual improvement with a 
target of 3% improvement by December 1993. 

(b) Run Efficiency: 
These should show a gradual improvement, with 
target increases of 3% to 5% by December 1993. 

(c) Process Efficiency: 
These should show a gradual improvement, with 
target increases of 5% by December 1993. 

(d) Product Quality: 
(i) The level of final rejects across the range of 

products to decrease by a target of 25% by 
December 1993. 

(ii) The level of initial rejects to also show a 
target reduction of 25% by December 1993. 

(iii) The number of customer complaints result- 
ing from poor quality products entering the 

market place should show a gradual reduc- 
tion of 20% being achieved by December 
1993. 

(e) Delivery Service: 
(i) The delivery yard turn-around time to show 

a gradual improvement, with a target reduc- 
tion of 20% being achieved by December 
1993. 

(ii) The level of customer complaints relating to 
unsatisfactory turn-around time, loading 
damage, incorrect quantity or incorrect prod- 
uct being loaded should show a gradual 
improvement. 

(f) Machine Downtime: 
The level of electrical and mechanical stoppages 
to show a gradual improvement. 

(g) Absenteeism: 
The level of absenteeism to show an improvement 
from the present level of an average of five days 
per employee per year. The objective is a target 
of 3.5 days per employee per year, excluding 
workers' compensation hours and long term 
illness cases. 

(h) Health and Safety: 
(i) Total injuries to be reduced by 20% from an 

average of 12 per month to around nine per 
month by December 1993. 

(ii) Eye injuries to be reduced by 25% from an 
average of four per month to less than three 
per month by December 1993. 

(i) Waste Reduction: 
The level of waste material, sludge etc. to show 
a gradual reduction over the period to December 
1993. 

(j) Energy Usage: 
The usage rate of electricity, gas and water to 
show a gradual reduction, with a target of 5% 
being achieved by December 1993. 

9.—Boiler Attendants. 
(1) To enable boiler attendants to attend training sessions, 

team briefings, safety talks or T.Q.M. meetings, a relief 
boiler ticket holder will be able to be used as needed or 
available. A relief boiler ticket holder will not be used to 
relieve in cases of illness or rostered leave, etc. unless agreed 
to by the parties to the Agreement. 

(2) The use of a relief attendant will not lead to a reduction 
in the number of full time attendants. 

10.—Wages. 
(1) The wage increase shall be 2.5% from the first pay 

period after ratification by the Western Australian Industrial 
Relations Commission. A further 2% shall be payable, 
subject to satisfactory improvement trends, approximately 
three months thereafter. 

(2) Such increases shall apply to the ordinary base rate 
of pay, shift allowances, leading hand allowances and 
over-award allowances excluding tool allowances. See 
Schedule "A'—Rates of Pay. 

11.—No Reduction. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings, or 
departures from standards of hours of work, annual leave 
with pay or long service leave with pay. 

12.—Renewal of Agreement. 
This Agreement will expire 12 months after ratification. 

The parties will confer to assess the progress achieved and 
discuss a new Agreement not later than one month prior to 
the expiration of this Agreement. There shall not be any 
further wage increases during the life of this Agreement, 
except when consistent with a State Wage Case decision. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 737 

Schedule "A"—Rates of Pay. 

Fibre Cement Workers Award No. 23 of 1960 
„ , , Column B: 
Column A: 2 0% 

2.5% 
(a) Group 1 10.10 8.30 

Group 2 10.00 8.20 
Group 3 9.85 8.05 
Group 4 9.60 7.85 

(b) Forklift Allowance .10 .10 
Leading Hands: 

(a) = 3 < 10 .40 .35 
(b) = 10 < 20 .65 .50 
(c) = 20 .80 .65 

Shift Allowance 1.50 1.20 

Metal Trades (General) Award 1966—Part I 
C 10 11.30 9.25 
C 9 11.80 9.70 
C 8 12.35 10.10 
C 13 Group L 9.70 7.95 
C 11 10.50 8.65 
Leading Hands: 

(a) = 3 < 10 
(b) = 10 < 20 
(c) = 20 

Shift Allowance 
Tradespeople 

Apprentices 
First Year 
Second Year 
Third Year 
Fourth Year 

Engine Drivers' (General) Award. 
Fireperson attending two or 

more boilers 10.70 8.80 

Building Trades Award 1968. 
Carpenters 10.85 8.90 

Column "A" to apply from the next full pay period after 
ratification. 

Column "B" to apply three months thereafter, subject to 
satisfactory improvement trends. 

Signatories to the James Hardie Building Boards— 
Welshpool Enterprise Agreement 1992. 

For and on behalf of James Hardie Industries & Co Pty 
Ltd—Michael Cullity 22/12/1992 

For and on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union, (Western Australian 
Branch)—Shane O'Byrne 21/12/1992 

For and on behalf of The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers—R. 
Blewitt 21/12/1992 

For and on behalf of The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of Austra- 
lia—Western Australian Branch—Bill Ethell 21/12/92 

For and on behalf of the Metals and Engineering Workers' 
Union—Western Australia—J. Sharp-Collett 21.12.1992 

REAL ESTATE SALESPERSONS (OCCUPATIONAL 
SUPERANNUATION) AWARD 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Real Estate Salespersons Association of Western Australia 

(Inc.) 
and 

Abel Draper & Associates, & Others. 
No. A2 of 1992. 

COMMISSIONER J.A. NEGUS. 
16 February 1993. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to continue with their application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTRAEL ENTERPRISE BARGAINING 
AGREEMENT 1992 
No. AG 25 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of 
Workers, West Australian 

Branch and Others. 
No. AG 25 of 1992. 

COMMISSIONER C.B. PARKS. 
17 February 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 25 of 1992 
HAVING heard Mr F. Hodgins on behalf of the Applicant 
and Mr R. Wells, Australian Railways Union of Workers, 
West Australian Branch; Mr F. Logan and Mr T. Hodgson, 
The Metal and Engineering Workers Union (WA Branch); 
Mr M. McPolin, The West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners' Union of Workers; and 
Mr J. Gandini, Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch), on 
behalf of the Respondents, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the following schedule titled Westrail Enter- 
prise Bargaining Agreement 1992, and signed by me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
Editor's Note: Schedule not for publication. 

.40 .35 

.65 .50 

.80 .65 

1.70 1.40 

4.40 3.60 
5.75 4.70 
7.85 6.45 
9.20 7.55 
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PUBLIC SERVICE 

ARBITRATOR— 
Awards/Agreements— 

Variation of— 

ELECTORATE OFFICERS AWARD 1984 
No. A 18 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Joint House Committee of the Parliament of Western 
Australia. 

No. 343 of 1991. 
Electorate Officers Award 1984 

No. A 18 of 1986. 
COMMISSIONER G.L. FIELDING. 

11 February 1993. 
Reasons for Decision. (extempore) 

THE COMMISSIONER: This is an application to amend 
the Electorate Officers Award 1986. The application was 
commenced in April 1992 and, although the matter came 
before the Commission soon afterwards, it was adjourned 
on or about 22 May last year to enable the parties to 
negotiate with respect to the matters which were then 
outstanding. 

As I understand it, at that stage there were some aspects 
of the claim which were not then suitable to the Respondent. 
Happily since then, the parties have reached agreement on 
all of the matters, the subject of the claim. 

The application seeks to do no more then have the Award 
truly reflect existing conditions of employment or otherwise 
to incorporate, at least so far as part-time employees are 
concerned, what might be said to be Commission standards 
for the public sector. As well, the amendments propose to 
remove some ambiguities in the Award. 

I do not believe any useful purpose is served by making 
detailed reference to the new amendments. It is sufficient to 
say that insofar as the amendments relate to hours of 
attendance, they do nothing more than reflect the existing 
conditions. They provide that the standard hours of 
attendance will be 75 per fortnight, to be worked between 
the hours of 8.00 a.m. and 6.00 p.m., but that notwithstand- 
ing that provision, any member of the Parliament may vary 
those hours after consultation, as the needs dictate. 

On the face of it, there appears to be a substantial change 
to the scope of the Award. The Award currently prescribes 
that it applies to employees in the calling of electorate 
officers employed by the Joint House Committee of the 
State Parliament. The parties propose that the reference to 
the Joint House Committee be deleted. The parties also 
propose that there be inserted into the Award a definition 
of employer which, in essence, prescribes that the employer 
is to be the President or the Speaker, as the case might be, 
depending upon whether an electorate officer works for, or 
assists a member of the Legislative Council or a member of 
the Legislative Assembly. 

The reason for this change is that since the parties were 
last before the Commission, Parliament has seen fit to enact 
the Parliamentary and Electorate Staff (Employment) Act 
1992. That Act makes it clear that for electorate officers the 
employer is the relevant presiding officer acting on the 
recommendation of the Director-General, who is "the 
person holding or acting in the office of Chief Executive 
Officer in the Department of the Public Service, principally 
assisting the Minister administering the Constitution Act 
1889". 

In the circumstances, I raised with the parties the 
requirement set out in section 29A of the Industrial 
Relations Act 1979, that where there is an amendment to an 

award to vary its scope, the application be served on certain 
other persons colloquially known as the section 50 parties, 
and that the application be advertised, unless the Chief 
Commissioner deems it unnecessary in inappropriate cases. 
But on this occasion, in my view, there is in reality no 
amendment to the scope of the Award. The existing scope 
clause correctly provides that the Award shall apply to 
electorate officers for members of the State Parliament and 
clearly that will still be the case. In my view, reference in 
the Award to electorate officers being employed by the 
Respondent is merely declaratory of who the employer is, 
rather than being definitive of the class of persons covered 
by the Award. All that is proposed on this occasion is to 
more accurately declare who the employer is, now that the 
law of the State has been amended to clarify that matter. 

Furthermore, the change now enables the Award to have 
inserted into it what ought to have been inserted into it in 
the first place, that is, that the parties to the Award be named 
in it, as is required by section 38 of the Industrial Relations 
Act. In my view, those parties are, as indeed the advocates 
for the respective parties now before the Commission agree, 
the Civil Service Association and, in light of the amend- 
ments to the law brought about by the Parliamentary and 
Electorate Staff (Employment) Act 1992, the President of 
the Legislative Council and the Speaker of the Legislative 
Assembly. 

With those amendments being incorporated into the 
Award, I am satisfied that the application complies with the 
requirements of the Industrial Relations Act and with the 
State Wage Fixing Principles. There is nothing in the 
proposed amendments as they relate to conditions of 
employment which offend against those Principles. Indeed, 
the proposed changes comply in every respect with them. 

I therefore indicate that I am prepared to make the 
amendments which the parties seek, at the same time noting 
that another of those amendments will extend the life of the 
Award by a further three years. The Award, of course, 
remains on foot by virtue of the Industrial Relations Act, but 
the parties seek to expressly provide that it is to run for a 
further three year term. 

By consent, the changes will be effective on and from this 
day. 

Appearances: Ms K. Franz on behalf of the Applicant. 
Mr N. Marthins on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Joint House Committee of the Parliament of Western 
Australia. 

No. 343 of 1991. 
Electorate Officers Award 1986 

No. A 18 of 1986. 
COMMISSIONER G.L. FIELDING. 

11 February 1993. 
Order. 

HAVING heard Mrs K. Franz on behalf of the Applicant and 
Mr N. Marthins on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Electorate Officers Award 1986 be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the date 
hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

the following in lieu thereof— 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Definitions 
6. Salary Range 
7. Payment of Salaries 
8. Permanent Part-Time Employment 
9. Hours of Attendance 

10. Leave of Absence 
11. Continuity of Service 
12. Allowances 
13. Time and Salaries Record 
14. Deduction of Association Subscriptions 
15. Preservation and Non-Reduction 
16. Term of Award 
17. Establishment of Consultative Mechanisms 
18. Award Modernisation 
19. Relief Arrangements 
20. Liberty to Apply 

Schedule A—Named Parties 
2. Clause 5.—Definitions: 

(A) Delete the definition of "Electorate Officer" and 
insert the following in lieu thereof— 

"Electorate officer" means the person 
appointed to be an electorate officer— 
(1) to assist a member of the Legislative 

Council or a member of the Legislative 
Assembly in dealing with constituency 
matters; or 

(2) to assist the secretary of a parliamentary 
political party. 

(B) Delete the definition of "Employer" and insert 
the following in lieu thereof— 

"Employer" means— 
(1) The President, acting on the recommen- 

dation of the Director General, is the 
employer of each electorate officer 
appointed to assist— 
(a) a member of the Legislative Coun- 

cil in dealing with constituency 
matters; or 

(b) the secretary of a parliamentary 
political party who is a member of 
the Legislative Council. 

(2) The Speaker, acting on the recommen- 
dation of the Director General, is the 
employer of each electorate officer 
appointed to assist— 

(a) a member of the Legislative As- 
sembly in dealing with constitu- 
ency matters; or 

(b) the secretary of a parliamentary 
political party who is a member of 
the Legislative Assembly. 

(C) After the definition of "Employer" insert the 
following new definition— 

"Director General" means the person for 
the time being holding or acting in the office 
of chief executive officer of the department 
of the Public Service principally assisting the 
Minister administering the Constitution Act 
1889 in that administration. 

3. Clause 6.—Salary Range: Delete subclause (2) of this 
clause and insert the following in lieu thereof— 

(2) Subject to the provisions of Clause 9.—Hours of 
Attendance, the salaries of employees as pre- 
scribed in this Award includes payment for all 

hours worked, including penalties for overtime 
and shift work. 

4. Clause 8.—Permanent Part-Time Employment: After 
subclause (10) of this clause insert the following new 
subclause (11)— 

(11) (a) Where a full-time employee is permitted at 
their initiative to work part-time for a 
specified period no greater than 12 months, 
that employee has a right upon written 
application to revert to full-time hours in that 
position, or a position of equal classification, 
as soon as is deemed practicable by the 
employer but no later than the expiry of the 
agreed period. 

In the event that the employee wishes to 
revert to full-time prior to the expiration of 
the specified period and subject to the 
consent of the employer and the employee 
involved, this subclause shall not prevent the 
transfer of said employee by the employer to 
another full-time position at a classification 
commensurate to that of their previous 
full-time position. 

(b) A full-time employee who is permitted at his 
or her initiative to work part-time for an 
unspecified period may apply to revert to 
full-time hours in that position, but only as 
soon as deemed practicable by the employer. 

Subject to the consent of the employer and 
the employee involved, this subclause shall 
not prevent the transfer of said employee by 
the employer to another full-time position at 
a classification commensurate to that of their 
previous full-time position. 

(c) A part-time employee who was previously a 
full-time employee within the Electorate 
Office who occupies a part-time office which 
was the initiative of the employer and who 
desires to revert to full-time employment will 
be required to seek promotion or transfer to 
a full-time position by— 

(i) application for advertised vacancies; 
and/or 

(ii) by notification in writing to the em- 
ployer of their desire to revert to 
full-time employment. 

5. Clause 9.—Hours of Attendance: Delete subclause (1) 
of this clause and insert the following in lieu thereof— 

(1) The normal time of attendance for employees 
shall be 75 hours per fortnight and shall be worked 
between the hours of 8.00 a.m. and 6.00 p.m. on 
Monday to Friday inclusive. 

Notwithstanding this, the Member of Parlia- 
ment to whom the employee works may vary the 
hours prescribed provided that, where possible, 
work will not be conducted outside the presented 
hours of duty without reasonable prior consulta- 
tion between the Member and the employee, or the 
Civil Service Association and with due considera- 
tion given to the employee's personal commit- 
ments. 

6. Clauses 10.—Leave of Absence, 11.—Continuity of 
Service and 20.—Relief Arrangements: Wherever the words 
"electorate officer" or "electorate officers" appear insert 
in lieu thereof the word "employee" or "employees" 
respectively. 

7. Clause 16.—Tferm of Award: Delete this clause and 
insert the following in lieu thereof— 

16.—Tferm of Award. 
This Award shall continue to operate until the end 

of the last pay period ending on or before 11 February 
1996. 

8. Clause 17.—Wage Fixing Principles: Delete this 
clause. 
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9. Clauses 18.—Establishment of Consultative Mecha- 
nisms, 19.—Award Modernisation, 20.—Relief Arrange- 
ments: Renumber these clauses as follows Clauses 17.— 
Establishment of Consultative Mechanisms, 18.—Award 
Modernisation, 19.—Relief Arrangements. 

10. Clause 19.—Relief Arrangements: After this clause 
insert a new clause as follows— 

20.—Liberty to Apply. 

Liberty is reserved to the parties to apply to amend 
this Award in respect to the following matters— 

(1) Permanent Part-Time Employment. 

(2) Leave of Absence. 

11. Schedule of Respondents: Delete this schedule and 
insert the following in lieu thereof— 

Schedule A. 

Named Parties. 

The Hon Speaker of the Legislative Assembly 
The Hon President of the Legislative Council 
The Civil Service Association of Western Australia 

Incorporated 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(SALARIED OFFICERS) AWARD 1980 

No. R 36 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 

The Manager, Lakes Hospital (Hospital Laundry and Linen 
Service). 

No. P87 of 1990. 

Hospital Laundry and Linen Service (Salaried Officers) 
Award, 1980 

No. R 36 of 1978. 

COMMISSIONER J.A. NEGUS. 

19 February 1993. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms L. Dolley on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the claim complies 
with the terms of the General Order of the Commission No. 
1752 of 1992 dated 31 January, 1992, and pursuant to the 
powers conferred on it as Public Service Arbitrator by the 
Industrial Relations Act 1979 hereby orders— 

That the Hospital Laundry and Linen Service 
(Salaried Officers) Award, 1980 be varied in accor- 
dance with the following Schedule and that such 
variation shall have affect from the first pay period 
commencing on or after the 28th day of January 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

73 W.A.I.G. 

Schedule. 

1. Schedule A—Minimum Salaries: Delete this Schedule 
and insert in lieu thereof the following: 

Schedule A. 

Minimum Salaries. 

(1) Subject to the provision of Clause 8.—Salaries 
and to the provisions of this Schedule the 
minimum annual salaries for employers bound by 
the award are set out hereinafter. 

(2) Minimum Salaries: 
Level Salary 

Per Annum 
$ 

Level 1 under 17 years of age 10,452 
17 years of age 12,206 
18 years of age 14,248 
19 years of age 16,491 
20 years of age 18,520 
21 years of age 1st year of service 20,343 
22 years of age 2nd year of service 20,997 
23 years of age 3rd year of service 21,647 
24 years of age 4th year of service 22,295 
Level 2 22,946 

23,597 
24,346 
24,864 
25,629 

Level 3 26,533 
27,236 
27,975 
29,154 

Level 4 29,771 
30,696 
31,647 
32,998 

Level 5 33,702 
34,669 
35,664 
36,688 

Level 6 38,660 
40,124 
42,204 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

Level 9 52,721 
54,563 

Level 10 56,580 
59,824 

Level 11 62,415 
65,050 

Level 12 68,663 
71,104 
73,888 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 



HOSPITAL SALARIED OFFICERS' AWARD 1968 
No. 39 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association 

of Western Australia (Union of Workers) 
and 

Royal Perth Hospital and Others. 
No. P88 of 1990. 

Hospital Salaried Officers' Award 1968 
No. 39 of 1968. 

COMMISSIONER J.A. NEGUS. 
19 February 1993. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms L. Dolley on behalf of the Respondents, and by consent, 
the Commission, being satisfied that the claim complies 
with the terms of the General Order of the Commission No. 
1752 of 1992 dated 31 January, 1992, and pursuant to the 
powers conferred on it as Public Service Arbitrator by the 
Industrial Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers' Award 1968 be 
varied in accordance with the following Schedule and 
that such variation shall have affect from the first pay 
period commencing on or after the 28th day of January 
1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Schedule A—Minimum Salaries: Delete this Schedule 

and insert in lieu thereof the following: 
Schedule A 

Minimum Salaries 
(1) Subject to the provision of Clause 9.—Salaries 

and to the provisions of this schedule the 
minimum annual salaries for employers bound by 
the award are set out hereinafter. 

(2) Minimum Salaries: 

Level 1 under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 
21 years of age 1st year of service 
22 years of age 2nd year of service 
23 years of age 3rd year of service 
24 years of age 4th year of service 
Level 2 

Level 3 

Level 4 

Level 5 

Salary 
per Annum 

$ 
10,452 
12,206 
14,248 
16,491 
18,520 
20,343 
20.997 
21,647 
22,295 
22,946 
23,597 
24,346 
24,864 
25,629 
26,533 
27,236 
27,975 
29,154 
29,771 
30,696 
31,647 
32.998 
33,702 
34,669 
35,664 
36,688 

Salary 
Level per Annum 

$ 
Level 6 38,660 

40,124 
42,204 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

Level 9 52,721 
54,563 

Level 10 56,580 
59,824 

Level 11 62,415 
65,050 

Level 12 68,663 
71,104 
73,888 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) A Medical Typist or Medical Secretary shall 
be paid a medical terminology allowance of 
$1000.00 per annum. 

For the purposes of this subclause 'Medi- 
cal Typist' and 'Medical Secretary' shall 
mean those workers classified on a classifica- 
tion equivalent to Level 1, 2 or 3 who spend 
at least 50% of their time typing from tapes, 
shorthand and/or Doctor's notes of case 
histories, summaries, reports or similar mate- 
rial involving a broad range of medical 
terminology. 

(3) Salaries—Specified Callings and Other Profes- 
sionals 
(a) Employees, who possess a relevant tertiary 

level qualification, or equivalent as agreed 
between the Union and the employers, and 
who are employed in the callings of Archi- 
tect, Audiologist, Bio Engineer, Chemist, 
Dietitian, Engineer, Medical Laboratory 
Technologist, Librarian, Occupational Ther- 
apist, Physiotherapist, Physicist, Pharmacist, 
Clinical Psychologist, Psychologist, Re- 
search Officer, Scientific Officer, Social 
Worker, Speech Pathologist, or any other 
professional calling as agreed between the 
Union and employers, shall be entitled to 
Annual Salaries as follows: 

Salary 
Level per Annum 

Level 3/5 

Level 6 

Level 7 

Level 8 

Level 9 

26,533 
27,975 
29,771 
31,647 
34,669 
36,688 
38,660 
40,124 
42,204 
43,317 
44,727 
46,188 
48,323 
50,073 
52,721 
54,563 
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Salary 
Level per Annum 

$ 
Level 10 56,580 

59,824 
Level 11 62,415 

65,050 
Level 12 68,663 

71,104 
73,888 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 3/5 
under this subclause: 

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre- 
ment; 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year 
increment; 

(iii) Employees, who have completed an 
approved Masters or PhD degree rele- 
vant to their calling shall commence on 
the third year increment; 

Provided that employees who attain 
a higher tertiary level qualification after 
appointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer and Union shall be responsible 
for determining the relevant acceptable qual- 
ifications for appointment for the callings 
covered by this subclause and shall maintain 
a manual setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may deter- 
mine a commencing salary above Level 3/5 
for a particular calling/s. 

(4) The following conditions shall apply to employees 
in the callings detailed below: 

Engineers— 

Employees employed in the calling of Engineer 
and who are classified Level 3/5 under this 
Agreement shall be paid a minimum salary at the 
rate prescribed for the maximum of Level 3/5 
where the employee is an "experienced engineer" 
as defined. 

For the purposes of this paragraph "experi- 
enced engineer" shall mean: 

(a) An engineer appointed to perform profes- 
sional engineering duties and who is a 
Corporate Member of the Institution of 
Engineers, Australia or who attains that 
status during service. 

(b) An engineer appointed to perform profes- 
sional duties who is not a Corporate Member 
of the Institution of Engineers, Australia but 
who possesses a degree or diploma from a 
University, College or Institution acceptable 
to the employer on the recommendation of 
the Institution of Engineers, Australia, and 
who— 

(i) having graduated in a four of five 
academic year course at a University or 
Institution recognised by the employer, 
has had four years' experience on 
professional engineering duties accepta- 
ble to the employer since becoming a 
qualified engineer, or 

(ii) not having a University degree but 
possessing a diploma recognised by the 
employer, has had five years' experi- 
ence on professional engineering duties, 
recognised by the employer since be- 
coming a qualified engineer. 

WESTERN AUSTRALIAN SCHOOL OF NURSING 
(SALARIED OFFICERS) AWARD 

No. 37 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Honourable Minister for Health. 

No. P89 of 1990. 
Western Australian School of Nursing 

(Salaried Officers) Award No. 37 of 1978 
(No. R 37 of 1978). 

COMMISSIONER J.A. NEGUS. 
19 February 1993. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms L. Dolley on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the claim complies 
with the terms of the General Order of the Commission No. 
1752 of 1992 dated 31 January, 1992, and pursuant to the 
powers conferred on it as Public Service Arbitrator by the 
Industrial Relations Act 1979 hereby orders— 

That the Western Australian School of Nursing 
(Salaried Officers) Award No. 37 of 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have affect from the first pay period 
commencing on or after the 28th day of January 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Schedule A—Minimum Salaries: Delete this Schedule 

and insert in lieu thereof the following: 
Schedule A. 

Minimum Salaries. 
(1) Subject to the provision of Clause 9.—Salaries 

and to the provisions of this Schedule the 
minimum annual salaries for employers bound by 
the award are set out hereinafter. 

(2) Minimum Salaries: 
Level 

Level 1 under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 
21 years of age 1st year of si 
22 years of age 2nd year of: 
23 years of age 3rd year of s 
24 years of age 4th year of s 

Salary 
Per Annum 
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Salary 
Per Annum 

Level 2 22,946 
23,597 
24,346 
24,864 
25,629 

Level 3 26,533 
27,236 
27,975 
29,154 

Level 4 29,771 
30,696 
31,647 
32,998 

Level 5 33,702 
34,669 
35,664 
36,688 

Level 6 38,660 
40,124 
42,204 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

Level 9 52,721 
54,563 

Level 10 56,580 
59,824 

Level 11 62,415 
65,050 

Level 12 68,663 
71,104 
73,888 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) A Medical Typist or Medical Secretary shall 
be paid a medical terminology allowance of 
$1000.00 per annum. 

For the purposes of this subclause 'Medi- 
cal Typist' and 'Medical Secretary' shall 
mean those workers classified on a classifica- 
tion equivalent to Level 1, 2 or 3 who spend 
at least 50% of their time typing from tapes, 
shorthand and/or Doctor's notes of case 
histories, summaries, reports or similar mate- 
rial involving a broad range of medical 
terminology. 

(3) Salaries—Specified Callings and Other Profes- 
sionals 

professional calling as agreed between the 
Union and employers, shall be entitled to 
Annual Salaries as follows: 
. Salary 

Per Annum 

Level 3/5 

Level 6 

Level 7 

Level 8 

Level 9 

Level 10 

Level 11 

Level 12 

26,533 
27,975 
29,771 
31,647 
34,669 
36,688 
38,660 
40,124 
42,204 
43,317 
44,727 
46,188 
48,323 
50,073 
52,721 
54,563 
56,580 
59,824 
62,415 
65,050 
68,663 
71,104 
73,888 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 3/5 
under this subclause: 

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre- 
ment; 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year 
increment; 

(iii) Employees, who have completed an 
approved Masters or PhD degree rele- 
vant to their calling shall commence on 
the third year increment; 

Provided that employees who attain 
a higher tertiary level qualification after 
appointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer and Union shall be responsible 
for determining the relevant acceptable qual- 
ifications for appointment for the callings 
covered by this subclause and shall maintain 
a manual setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may deter- 
mine a commencing salary above Level 3/5 
for a particular calling/s. 

(a) Employees, who possess a relevant tertiary 
level qualification, or equivalent as agreed 
between the Union and the employers, and 
who are employed in the callings of Archi- 
tect, Audiologist, Bio Engineer, Chemist, 
Dietitian, Engineer, Medical Laboratory 
Technologist, Librarian, Occupational Ther- 
apist, Physiotherapist, Physicist, Pharmacist, 
Clinical Psychologist, Psychologist, Re- 
search Officer, Scientific Officer, Social 
Worker, Speech Pathologist, or any other 



AWARDS/AGREEMENTS— 
Variation of— 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
No. A 26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Catherine McAuley Day Care Centre and Others. 
No. 11 of 1988. 

Child Care (Subsidised Centres) Award 
No. 26 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
23 February 1993. 

Order. 
HAVING heard Ms S. Mayman and with her Ms S. 
Deveraux on behalf of the Applicant and Ms C. Fitz Gibbon 
on behalf of the Respondents, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Child Care (Subsidised Centres) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from 23rd 
day of February, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

DRY CLEANING AND LAUNDRY AWARD 1979 
No. R 35 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Clothing and Allied Trades' 
Industrial Union of Workers 

and 

Eric Dry Cleaners and Others. 

No. 1542 of 1992. 

COMMISSIONER C.B. PARKS. 

22 February 1993. 
Order. 

HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and Ms C.A. Fitz Gibbon on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Dry Cleaning and Laundry Award 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 1 
February 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Delete the definition ' 'Govern- 

ment Subsidised Centre" and insert the following in lieu 
thereof: 

"Government Subsidised Centre" shall mean a 
centre which is provided with funding under children's 
services programmes or their successors of the Federal 
Government or State Government through the Depart- 
ment for Community Development or its successors 
and which includes funding for the Family Centres 
Programme. Provided that any such funding including 
Fee Relief, which is provided for the operation of 
centres which are covered by the Children's Services 
(Private) Award No. A10 of 1990, does not render those 
centres within the scope of this definition. 

2. Clause 19.—Casual and Part-time Employees: Imme- 
diately after subclause (2) add the following subclauses: 

(3) An employee who is employed in a limited hours 
occasional care service may be paid as a "cas- 
ual". 

(4) An employee of a state government funded 
programme for four year old children which 
operates for less than 41 weeks in a calendar year 
and who is employed for less than 20 hours per 
week shall be paid as a "casual". 

3. Schedule I—Respondents: Add the following to the 
Schedule of Respondents: 

South Lake Ottey Family Centre Inc. 
2 Southlake Drive 
Southlake WA 6164 
Leeming Family Centre Inc. 
Cnr Farrington and Almondbury Roads 
Leeming WA 6155 
Beechboro Family Centre Inc. 
Amazon Drive 
Beechboro WA 6063 
Roberta lull Childcare Association Inc. 
41 Chipper Close 
Bedfordale WA 6112 

Schedule. 

Clause 30.—Wages: Delete subclause (1) of this clause 
and insert in lieu thereof— 

(1) Adult Wage Rates: An employee having reached 
the age of 21 years, shall be paid a rate of not less than 
that assigned in the following table to the relevant 
classification. The rate per week is comprised of the 
base rate plus the supplementary payment. 

(a) Group Classification Base Supple- Rate Per 
Rate mentaty Week 

Payment 
$ $ $ 

A Tradesman Dry Cleaner/in 
charge of machinery main- 
tenance and/or boiler 364.50 26.10 390.70 

B "Invisible" Mender 356.60 14.40 371.00 
B Tailor or Tailoress 356.60 14.40 371.00 
C Presser 336.40 7.30 343.70 
C Receiver and Despatcher in 

Charge (namely a person in 
charge of a depot and re- 
sponsible for the keeping of 
records and responsible for 
cash) 336.40 7.30 343.70 

C Cleaner (Operating Dry 
Cleaning Machine) 336.40 7.30 343.70 

D Repairer (other than Tailor 
or Tailoress) 326.50 7.30 333.80 

D Spotter 326.50 7.30 333.80 
D Presser (Off-set Press) 326.50 7.30 333.80 
D Hand Ironer 326.50 7.30 333.80 
D Receiver and/or Despatcher 326.50 7.30 333.80 
E Wet Cleaner 321.50 10.30 331.80 
E Steam Air Finisher 321.50 10.30 331.80 
E Examiner of Garments 321.50 10.30 331.80 
E Assembler of Garments 321.50 10.30 331.80 
E Sorter of Garments 321.50 10.30 331.80 
F All other Adult Employees 316.40 4.70 321.10 

(b) Laundering Industry: 
Washing Machine Operator 313.40 40.90 354.30 
Laundry Hand 298.60 27.70 326.30 
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Provided that a person employed in any area of 
operation of this award who is required to be solely 
accountable for all aspects of a self-contained dry 
cleaning establishment including the receiving of 
garments and articles, the cleaning, spotting, pressing, 
packaging and despatch of garments and articles, the 
handling of moneys, the keeping of records and the 
maintenance of the establishment shall be paid at a rate 
of not less than the rate prescribed in this table for the 
Tradesman Dry Cleaner. Provided that in such a case 
all receivers and despatchers in that establishment shall 
be paid in accordance with the rates prescribed for 
Group D of such table. 

ELECTRICAL, ENGINEERING AND BUILDING 
TRADES (WESTERN AUSTRALIAN NEWSPAPERS 

LIMITED) AWARD 1988 
No. A 17 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers 

and 

West Australian Newspapers Limited & Others. 

No. 1561 of 1992. 

Electrical, Engineering and Building Trades 
(West Australian Newspapers Limited) Award, 1988 

No. A17 of 1985. 

COMMISSIONER J.A. NEGUS. 

26 February 1993. 
Order. 

HAVING heard Ms J. Harrison on behalf of the Operative 
Painters' and Decorators' Union of Australia, West Austra- 
lian Branch, Union of Workers; Australian Electrical, 
Electronics, Foundry and Engineering Union, Western 
Australian Branch; Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia, 
Western Australian Branch and The Metals and Engineering 
Workers' Union, W.A. Branch and Mr D. Kleeman and Ms 
J. Hadida on behalf of West Australian Newspapers Limited, 
and by consent, the Commission, being satisfied that the 
claim complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Electrical, Engineering and Building Trades 
(West Australian Newspapers Limited) Award, 1988 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 22nd day of July 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: 

A. Delete subclause (8) and insert in lieu thereof the 
following: 

(8) Building Tradesperson means an employee sub- 
stantially engaged as a carpenter and joiner trades 
person, or painter tradesperson and who is 
required to carry our work in connection with 
building maintenance and construction within the 
employer's premises. 

B. Delete subclauses (12) to (16) of this clause and insert 
in lieu thereof the following: 

(12) Building Tradesperson—Multi-skilled Painter 
means an employee who has been employed by 
the company as a painter for a period of more than 
two years and is able to perform the following 
duties in addition to the normal trades skills of a 
painter as recognized by the 'Australian Standard 
Classification of Occupations Dictionary'. 
Duties 
Industrial Spraypainting 
Sign writing 
Painting of Motor Vessels 
Application of floor coatings (including two-pack 
preparations) 

(13) Building Tradesperson—Painter Special Class 
means an employee who has satisfactorily com- 
pleted or has gained through on the job experi- 
ence, as accredited by TAPE, the Painters Regis- 
tration Certificate or other relevant post trade 
course as agreed between the OPDU and W.A. 
Newspapers. 
Duties 
Glazing 
Plastering 
Bricklaying 
Brickpaving 
Concreting 
Grouting 
Tile laying—ceramic and vinyl 
Erection and Removal of Partitions 
Removal of office furniture 
Driving of forklifts and trucks requiring the driver 
to possess a 'B' class license. 

(14) "The employer" shall mean West Australian 
Newspapers Limited. 

(15) "Monday to Friday'' shall mean 12 midnight 
Sunday to 12 midnight Friday of the same week. 

(16) "Saturday" shall mean 12 midnight Friday to 12 
midnight Saturday (the following day). 

(17) "Sunday" shall mean 12 midnight Saturday to 12 
midnight Sunday (the following day). 

(18) "Union" shall mean the Electrical Trades Union 
of Workers (Western Australian Branch), Perth, 
the Amalgamated Metal Workers; and Ship- 
wrights' Union of Western Australia and the 
Australasian Society of Engineers, Moulders and 
Foundry Workers' Industrial Union of Workers, 
Western Australian Branch, and The Construc- 
tion, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and the 
Operative Painters' and Decorators' Union of 
Australia, Western Australian Branch, Union of 
Workers. 



GAOL OFFICERS AWARD 
No. 12 of 1968 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Prison Officers' Union of Workers 

Hon Minister for Corrective Services 

No. 90 of 1993. 

Gaol Officers Award No. 12 of 1968. 

COMMISSIONER O.K. SALMON. 

18 February 1993. 

HAVING heard Mr D. Bel ton on behalf of the Applicant and 
Mr N. Marthins on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Gaol Officers Award No. 12 of 1968 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 
5 February 1993. 

(Sgd.) O.K. SALMON, 
FL.S.l Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: After 26. Introduction of 
Change add the following new titles— 

27. Establishment of Consultative Mechanisms 
28. Award Modernisation 
29. Dispute Settlement Procedure 

2. Clause 18.—Rates of Pay: Delete this clause and insert 
in lieu the following— 

18.—Rates of Pay. 

(1) Total rates of pay per week: $ 
(a) Trainee Prison Officer 440.75 
(b) Prison Officers 

1st year 486.87 
2nd year 507.37 
3rd-7th year 533.00 
Thereafter 548.37 

(c) First Class Prison Officers, Indus- 
trial Officer, Group 1 563.75 

(d) Senior Officers, Industrial Officer, 
Group 2 

1st year 584.25 
2nd year 599.62 
3rd year 615.00 
Thereafter 630.37 

(e) Hospital Officers 
1st year 676.50 
2nd year 691.87 
Thereafter 712.37 

(f) Senior Hospital Officers 743.12 
(g) In addition to the rates prescribed above, any 

Officer or industrial officer attaining First 
Class status prior to 12 November 1987 shall 
be paid an additional $8.00 per week. 

(2) Prison Officers—Shift and Weekend Penalty 
Loadings 

In addition to the rates of pay prescribed in 
subclause (1) hereof, Officers shall be paid the 
following allowances to compensate for shift and 
weekend work— 

PRISON OFFICERS Per Week 
$ 

Group 1 
Wooroloo 
1st year 87.18 
2nd year 93.75 
3rd-7th year 99.82 
Thereafter 102.64 

Group 2 
Albany, Bandyup, Pardelup, East- 
em Goldfields, C.W. Campbell 
Remand Centre, Broome, 
Roeboume, Wyndham, Canning 
Vale Prison, Greenough Regional 
Prison, Casuarina, Bunbury, Met- 
ropolitan Security Unit 
1st year 104.53 
2nd year 110.26 
3td-7th year 116.52 
Thereafter 120.03 

Group 3 
Kamet 
1st year 116.69 
2nd year 122.96 
3rd-7th year 130.92 
Thereafter 134.77 

FIRST CLASS PRISON 
OFFICERS 
Group 1 
Wooroloo 104.92 

Group 2 
Albany, Bandyup, Pardelup, East- 
em Goldfields, C.W. Campbell 
Remand Centre, Broome, 
Roeboume, Wyndham, Canning 
Vale Prison, Greenough Regional 
Prison, Casuarina, Bunbury, Met- 
ropolitan Security Unit 122.44 

Group 3 
Kamet 137.61 

SENIOR OFFICERS 
Group 1 
Eastern Goldfields, Metropolitan 
Prison Complex Central Services 
Block (Senior Officer Transport 
Section) 

Group 2 
Broome, Canning Vale Prison (Re- 
ception) 
1st year 56.31 
2nd year 58.20 
3rd year 59.72 
Thereafter 61.21 

Group 3 
Wyndham 
1st year 70.72 
2nd year 72.80 
3rd year 74.60 
Thereafter 76.53 

Group 4 
Greenough, Roeboume 
1st year 122.95 
2nd year 126.19 
3rd year 129.33 
Thereafter 132.50 



Group 5 
Albany, Broome, Kamet, Parde- 
lup. Eastern Goldfields Regional 
Prison, C.W. Campbell Remand 
Centre, Canning Vale Prison, 
MSU, Casuarina, Bunbury 
1 st year 
2nd year 
3rd year 
Thereafter 
Group 6 
C.W. Campbell Remand Centre 
(Reception) 
1st year 
2nd year 
3rd year 
Thereafter 
Group 7 
Bandyup, Wooroloo 
1st year 
2nd year 
3rd year 
Thereafter 
CASUARINA HOSPITAL 
OFFICERS 
1st year 
2nd year 
Thereafter 

124.54 
129.45 
132.74 
136.07 

154.88 
158.40 
163.10 

CANNING 
OFFICERS 
1st year 159.20 
2nd year 162.90 
Thereafter 167.72 

3. Clause 26.—Introduction of Change: Following this 
clause insert the following new clauses— 

27.—Establishment of Consultative Mechanisms. 
The parties to this award are required to establish a 

consultative mechanism(s) and procedures appropriate 
to their size, structure and needs, for consultation and 
negotiation on matters affecting the efficiency and 
productivity of the Department and its institutions. 

28.—Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current award 
structure the parties are prepared to discuss all 
matters raised by the parties for increased flexibil- 
ity and efficiency. As such, any discussions 
between the parties must be premised on the 
understanding that: 
(a) The majority of employees employed under 

this award and who work in the section, 
branch or division, must genuinely agree; 

(b) No employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) The Union must be party to the agreement, 
in particular, where the employees at any 
section, branch or division are holding 
discussions which would require any award 
variation. The Union shall be invited to 
participate; 

(d) The Union shall not unreasonably oppose 
any agreement; 

(e) Subject to the provision of this award, any 
agreement reached may require ratification 
by the Western Australian Industrial Rela- 
tions Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

HOSPITAL 

29.—Dispute Settlement Procedure. 
(1) Preamble 

Subject to the provisions of the Industrial 
Relations Act 1979, any grievance, complaint or 
dispute, or any matter raised by the Union or the 
Department and it employees, shall be settled in 
accordance with the procedures set out in sub- 
clause (2) of this clause. 

The parties agree that no precipitate action will 
be taken prior to, or during the time this procedure 
is being followed. 

(2) Procedure 
Where a matter is raised by any party, or 

individual, or group of individuals, the following 
stages shall be observed: 
Stage 1: Local discussion between the prison 

administration and the prison branch of 
the Union. If not resolved; 

Stage 2: The matter is referred for discussion 
between the Department and the Union 
respective executives. If not resolved; 

Stage 3: Prompt application for a Section 44 
conference at the Western Australian 
Industrial Relations Commission. 

(3) Access to the Western Australian Industrial 
Relations Commission 

The settlement procedure provided by this 
clause shall be applied to all manner of disputes 
referred to in subclause (1), and no party, or 
individual, or group of individuals, shall com- 
mence any further action, of this kind, which may 
frustrate a settlement in accordance with its 
procedures. Observance of these procedures shall 
in no way prejudice the right of any party in 
dispute to refer the matter for resolution in the 
Western Australian Industrial Relations Commis- 
sion, at any time. 

The status quo will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

HEALTH CARE INDUSTRY (PRIVATE) 
SUPERANNUATION AWARD 1987 

No. A 8 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
St John of God Hospital and Others 

No. 1606 of 1992. 
Health Care Industry (Private) Superannuation Award 1987 

No. A8 of 1988. 
COMMISSIONER J. A. NEGUS. 

9 March 1993. 
Order. 

HAVING heard Mr D. Kelly on behalf of the The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
and the Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia, W.A. Branch, 
The Australian Electrical, Electronics, Foundry and Engi- 
neering Union, W.A. Branch and the Metals and Engineer- 
ing Workers' Union and with him Mr M. Nolan for the 
Hospital Salaried Officers Association of Western Australia 
and Mr RJ. Krygsman for the Australian Nursing Federa- 
tion Industrial Union of Workers, Perth and Ms M. Vincent 
on behalf of the Respondents, and by consent, the 
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Commission, being satisfied that the claim complies with 
the terms of the General Order of the Commission No. 1752 
of 1991 dated 31 January 1992, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Health Care Industry (Private) Superannua- 
tion Award 1987 be varied in accordance with the 
following Schedule and that such variation shall have 
effect in the following terms— 

• Items 1 & 2 of the Schedule shall have effect 
on and from the 1st day of July 1988. 

• Items 3 & 4 of the Schedule shall have effect 
on and from the 15th day of February 1993. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1. Whereas the Health Care Industry (Private) Superannu- 
ation Award 1987 as issued on June 16 1988 68 WAIG 1438 
contained an error. The word "employees" as it appears 
after the words "and to those" in Clause 3—Scope is 
deleted and replaced by the word "employers". 

2. Whereas the Health Care Industry (Private) Superannu- 
ation Award 1987 as issued on June 16 1988 68 WAIG 1438 
contained an omission. The following Schedules A and B 
are added to the Award as it originally issued. 

Schedule A. 

St John of God Hospital 
Cambridge Street 
Subiaco WA 6008 

Bethesda Hospital (Inc) 
25 Queenslea Drive 
Claremont WA 6009 

St Annes Hospital 
Thirlmere Road 
Mount Lawley WA 6050 

South Perth Community Hospital 
South Terrace 
Como WA 6152 

St Michael's Nursing Home 
59 Wasley Street 
North Perth WA 60)6 

Homes of Peace (Incorporated) 
Thomas Street 
Subiaco WA 6008 

The Association of the Blind of WA (Inc) 
61 Kitchener Avenue 
Victoria Park WA 6100 

The Spastic Welfare Association of WA (Inc) 
Bradford Street 
Mount Lawley WA 6050 
Anglican Homes (Inc) 
416 Stirling Highway 
Cottesloe WA 6011 

Catholic Homes for the Aged (Inc) 
29 Goderich Street 
East Perth WA 6004 

RSL War Veterans' Home 
51 Alexander Drive 
Mount Lawley WA 6050 

Silver Chain Nursing Homes Association (Inc) 
6 Sundercombe Street 
Osbome Park WA 6017 

Editors Note: Current respondency list see 72 WAIG 828. 

Schedule B. 

The Federated Miscellaneous Workers* Union of 
Australia, WA Branch 

61 Thomas Street 
Subiaco WA 6008 

The Royal Australian Nursing Federation Industrial 
Union of Workers 

34 Kings Park Road 
West Perth WA 6005 

Hospital Salaried Officers' Association of Western 
Australia 

8 Coolgardie Terrace 
East Perth WA 6000 

Amalgamated Metal Workers' Shipwrights' Union of 
Western Australia 

1st Floor, Labor Centre 
82 Beaufort Street 
Perth WA 6m 

Australasian Society of Engineers, Moulders and 
Foundry Workers' Industrial Union of Workers, WA 
Branch 

318 Lord Street 
Perth WA 6000 

Construction, Mining & Energy Workers Union of 
Australia (Western Australian Branch) 

102 Beaufort Street 
Perth WA 6000 

3. Whereas several unions listed in Schedule B have since 
changed their names the following names are removed from 
Schedule B. 

Amalgamated Metal Workers' Shipwrights' Union of 
Western Australia 

1st Floor, Labor Centre 
82 Beaufort Street 
Perth WA 6000 

Australasian Society of Engineers, Moulders and 
Foundry Workers' Industrial Union of Workers, WA 
Branch 

318 Lord Street 
Perth WA 6000 

Construction, Mining & Energy Workers Union of 
Australia (Western Australian Branch) 

102 Beaufort Street 
Perth WA 6000 

The Royal Australian Nursing Federation Industrial 
Union of Workers 

34 Kings Park Road 
West Perth WA 6005 

and replaced by the following: 

The Metal and Engineering Workers Union, Western 
Australian Branch 

1111 Hay Street 
West Perth WA 6005 

Australian Electrical, Electronics, Foundry & Engi- 
neering Union, Western Australian Branch 

401-403 Oxford Street 
Mt Hawthorn WA 6016 

Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers' Union of Australia (WA Branch) 

102 Beaufort Street 
Perth WA 6000 

The Australian Nursing Federation, Industrial Union of 
Workers Perth 

34 Kings Park Road 
West Perth WA 6005 



4. Whereas the Spastic Welfare Association of WA (Inc) 
is now known as the Cerebral Palsy Association of Western 
Australia Ltd the following name is removed from Schedule 
A. 

The Spastic Welfare Association of WA (Inc) 
Bradford Street 
Mount Lawley WA 6050 

and replaced by the following: 
The Cerebral Palsy Association of Western Australia 

Ltd 
Bradford Street 
Coolbinia WA 6050 

INDEPENDENT SCHOOLS' TEACHERS' AWARD 
1976 

No. R 27 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' Association of 
Western Australia, Industrial Union of Workers 

and 
Aquinas College and Others. 

No. 1338 of 1992. 
Independent Schools' Tfeachers' Award 1976 

No. R 27 of 1976. 
COMMISSIONER S. A. KENNEDY. 

23 February 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application to vary the 
Independent Schools' Tfeachers' Award 1976 ("the 
Award") was brought by the Independent Schools Salaried 
Officers' Association of Western Australia, Industrial Union 
of Workers ("the ISSOA"). All the variations sought were 
identified in a document before the Commission (Document 
4). The employers consent to all variations save three 
provisions. The parties agree that these matters should be the 
subject of further discussions with a view to reaching 
agreement before any hearing. 

Detailed submissions were put to the Commission on the 
reasons for the agreed variations. These included reflection 
by the parties on the practical application of existing award 
provisions as well as a need for more clarity. 

Having heard these submissions, the decision was taken 
to ratify the agreed variations to the Award and with the 
agreed operative date of on and from 1 January 1993. 

The remaining three matters in dispute will be divided 
from the agreed matters pursuant to section 27(1 )(s) of the 
Industrial Relations Act 1979 and will be designated No. 
1338A of 1992. Those parts of the ISSOA application still 
in dispute at the date of hearing on 8 February 1993 are as 
follows. 

1. Clause 11.—Salaries: 
A. Add the following to subclause (2)(b) of this 

clause: 
A teacher at this level who has completed 15 

years full time equivalent experience shall pro- 
gress by biennial increments to and including Step 
12. 

B. Add A new paragraph (c) to subclause (3) as per 
the following: 

A teacher with three year trained status who 
successfully completes a three year term of 
appointment as a Senior Tfeacher and who is 
re-appointed for a second three year term, shall 
progress by biennial increments to Step 13 and 
will attain four year trained status for salary 
purposes only. 

2. Appendix 1, Item 3—Progression to a Higher Classifi- 
cation: After subclause (4) of this Item add a new subclause 
(5) as follows and renumber the remaining subclauses 
accordingly: 

(5) Any report concerning the application must be in 
writing and a copy provided to the applicant not 
less than one week prior to the interview/The 
degree to which these parties are prepared to 
discuss amicably issues between them is reflected 
in the outcome of this application. They are to be 
congratulated on their approach. 

Minutes will now issue with a speaking to those minutes 
as required. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers 
and 

Aquinas College and Others. 
No. 1338 of 1992. 

Independent Schools' Tfeachers' Award 1976 
No. R 27 of 1976. 

COMMISSIONER S. A. KENNEDY. 
26 February 1993. 

Order. 
HAVING heard Mr I. Sands on behalf of the Applicant and 
Mr L. McGinniss on behalf of the Roman Catholic 
Archbishop of Perth (Inc.), Mr R. Gifford on behalf of the 
Association of Independent Schools of Western Australia 
(Inc.) and Ms P. Scott on behalf of Hale School and Others, 
now therefore, I the undersigned pursuant to the powers 
conferred under the Industrial Relations Act 1979, do hereby 
order— 

That the Independent Schools' Tfeachers' Award 
1976 as amended be further varied in accordance with 
the following schedule with effect on and from the 1st 
day of January 1993. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 4.—Scope: Delete the word "he" in this clause 

and insert "he/she" in lieu thereof. 
2. Clause 5.—Definitions: Immediately following sub- 

clause (6) of this clause, insert a new subclause (7) as per 
the following: 

(7) "Senior Tfeacher" shall mean a teacher, appointed 
as such in accordance with the provisions of this 
award, who has demonstrated high level skills and 
practice in teaching and who participates as a team 
member in the development of the school. 

3. Clause 7.—Contract of Service: 
A. Paragraph (a) of subclause (1): Delete the word 

"Each" and insert "A" in lieu thereof; delete the 
word "their" and insert "his/her" in lieu thereof. 

B. Subclause (5): Delete the word "their" and insert 
"his/her" in lieu thereof. 

4. Clause 8.—Leave: Delete subparagraph (ii) of para- 
graph (a) of subclause (2) of this clause and insert the 
following in lieu thereof: 

(ii) Entitlement to payment shall accrue at the rate of 
one day's pay for each completed month of service 
for eleven months and one and a half day's pay 
for the twelfth month in each year of service. 
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5. Clause 9.—Holidays and Vacations: 
A. Subclause (1): Delete the words "they are" and 

insert "he/she is" in lieu thereof. 
B. Subclause (2): Delete all occurrences of the word 

"their" and insert "his/her" in lieu thereof; 
delete the word "they" and insert "the teacher" 
in lieu thereof. 

C. Subclause (4): Delete the words "they are" and 
insert "he/she is" in lieu thereof; delete the word 
"their" and insert "the teacher's" in lieu thereof. 

6. Clause 10.—Long Service Leave: 
A. Subclause (3): In the preamble to this subclause, 

delete the "their" and insert "his/her" in lieu 
thereof. 

B. Paragraph (b) of subclause (3): Delete the words 
"they are" and insert "he/she is" in lieu thereof. 

C. Paragraph (a) of subclause (8): Delete the word 
"their" and insert "the teacher's" in lieu thereof. 

D. Subclause (9): Delete the words "they are" and 
insert "he/she is" in lieu thereof. 

7. Clause 11.—Salaries: Delete this clause and insert in 
lieu thereof the following: 

11.—Salaries. 
(1) (a) The minimum annual rate of salary payable 

to teachers engaged in the undermentioned 
classifications shall be: 
Salary Level 

Step 1 
Step 2 
Step 3 
Step 4 
Step 5 
Step 6 
Step 7 
Step 8 
Step 9 
Step 10 
Step 11 
Step 12 
Step 13 

Annual Salary 
$ 

21,935 
23,268 
24,600 
26,138 
27,573 
28,803 
30,033 
31,570 
33,261 
34,645 
35,875 
37,413 
38,950 

(b) On appointment, a teacher shall be placed at 
the appropriate salary level according to 
qualifications and full time teaching experi- 
ence in Australia. Recognition of qualifica- 
tions and experience other than that outlined 
in this clause shall be determined by agree- 
ment between the employer and the teacher. 
In the event that the parties cannot agree on 
the level of qualifications and/or experience 
that should apply then the matter may be 
referred to the Independent Schools Indus- 
trial Affairs Consultative Committee. 

(c) On application by the teacher and by agree- 
ment with the employer, salary may be 
deemed to include an amount which is paid 
on behalf of the teacher into an Approved 
Superannuation fund nominated in accor- 
dance with the provision of Clause 18.— 
Superannuation of the Award, and not being 
an employer contribution to superannuation 
paid in accordance with either Federal legis- 
lation or an employer's contributory superan- 
nuation fund. 

(d) A copy of any agreement reached in accor- 
dance with paragraph (c) of this subclause 
shall be attached to the salary record of the 
teacher concerned. 

(2) In determining the appropriate minimum salary 
level the following will apply: 
(a) Teachers not elsewhere provided for shall 

commence at Step 1 and proceed by annual 
increments to and including Step 9. 

(b) Two-year or three-year trained teacher hold- 
ing a Teacher's Certificate or a teacher 

holding a University Degree (other than 
Bachelor of Education) but not a Teacher's 
Certificate shall commence at Step 3 and 
proceed by annual increments to and includ- 
ing Step 9. 

(c) Teacher holding: 
University Degree and Diploma of Educa- 

tion; or 
University Degree and Teacher's Certificate; 
or 
Bachelor of Education Degree; 
shall commence at Step 5 and proceed by 
annual increments to and including Step 13. 

(d) Tbacher holding the qualifications as out- 
lined in paragraph (c) of this subclause plus 
a second or higher degree as outlined in 
paragraph (h) of this clause shall commence 
at Step 6 and proceed by annual increments 
to and including Step 13. 

(e) The term Degree or Diploma will be deemed 
to include equivalent qualifications. In the 
event of a dispute the matter may be referred 
to the Independent Schools Industrial Affairs 
Consultative Committee. 

(f) A teacher who obtains an additional qualifi- 
cation which is recognised as the equivalent 
to an additional year of training, shall be 
credited with the extra year for salary 
purposes. 

(g) The qualifications referred to in paragraph (0 
above, shall be determined by agreement 
through the Independent Schools Industrial 
Affairs Consultative Committee and shall be 
reviewed each year and shall be listed to 
apply from the beginning of each calendar 
year. 

(h) A teacher who obtains a second, or higher 
degree shall be credited with one extra year's 
experience for salary purposes. For the 
purpose of this subclause, a second or higher 
degree shall mean to include a graduate 
diploma or a degree at honours level/ 

(i) The years of experience is indicated by the 
equivalent number of steps from the entry 
level. 

(3) Senior Teacher: 
(a) Subject to the provisions for implementing 

the classification set out in the Schedule to 
this clause, an appointee to a Senior Teacher 
classification shall be entitled to the follow- 
ing annual allowance: 

$ 
Level One 1,200 
Level Two — 
Level Three — 

(b) A teacher in a promotional position who 
achieves a Senior Teacher 1 classification 
shall be entitled to the minimum allowance 
applicable to the promotion position or the 
Senior Tbacher classification whichever is 
the greater. 

(4) Part time and part time temporary teachers shall 
be paid in accordance with this award for duties 
performed in proportion to the time those duties 
bear to an ordinary full time teaching week. 

(5) (a) Relief Tbachers employed for five consecu- 
tive working days or less shall be paid a daily 
rate calculated as follows: 

(i) Less than four year trained, a rate 
calculated at step 3 of subclause (1) of 
this clause, divided by 200. 

(ii) Four year trained, a rate calculated at 
step 5 of subclause (1) of this clause, 
divided by 200. 
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(b) Relief teachers employed for more than five 
(5) consecutive working days shall be paid 
for the period at the rate of salary appropriate 
to their qualifications and experience on a 
weekly basis of annual salary divided by 
forty (40) or a daily basis of annual salary 
divided by two hundred (200). 

(6) (a) Except in the case of a relief teacher who 
shall be paid as soon as possible on comple- 
tion of the engagement, salaries shall be paid 
at least monthly. 

(b) The employer shall keep or cause to be kept 
a record showing salaries paid to each teacher 
and the deductions (if any) made each pay 
period. 

(c) The record as prescribed under paragraph (b) 
of this subclause shall be signed by the 
teacher each pay period or alternatively the 
employer shall provide a salary advice slip 
showing gross salary and any deductions 
made for such pay period. 

(7) Secondary Schools 
(a) A teacher appointed to a promotion position 

in a secondary school shall be placed within 
one of the following promotion levels in 
accordance with the duties as prescribed. 
Promotion Level 1 
The management of a major department, for 
example, secondary English, or an equivalent 
responsibility, for example, in the pastoral 
care of students. 
Promotion Levels 2, 3 and 4 
The levels assigned will recognise the grada- 
tion of responsibilities which apply within a 
school among various promotion positions. 
For example, for promotion Level 2: the 
management of a small department or an 
equivalent level of responsibility. 
For example, for promotion Level 3: second 
in charge of a major department, or an 
equivalent level of responsibility. 
For example, for promotion Level 4: co- 
ordinator of a subject, i.e., subject teachers 
with minimal supervision of other staff, or an 
equivalent level of responsibility. 

(b) All allowances relating to promoting posi- 
tions are minima. 

(c) The scale of promotion allowances paid shall 
be based on the promotion level as deter- 
mined in paragraph (a) of this subclause and 
the school category as defined in paragraph 
(d) of this subclause. 

(d) The category of the school shall be deter- 
mined as follows: 

(i) Category A: School above 600 full time 
equivalent students. 

(ii) Category B: School between 300 and 
600 full time equivalent students. 

(iii) Category C: School below 300 full time 
equivalent students. 

(e) The minimum allowance payable for a 
promotion position shall be as follows: 

(i) Promotion Level 1 Category A: 12.5 
percent of the maximum salary level as 
prescribed in subclause (1) of Clause 
11.—Salaries. 

(ii) Promotion Level 1 Category B: 10.5 
percent of the maximum salary level as 
prescribed in subclause (1) of Clause 
11.—Salaries. 

(iii) Promotion Level 1 Category C: 8.5 
percent of the maximum salaiy level as 
prescribed in subclause (1) of Clause 
11.—Salaries. 

(iv) Promotion Levels 2, 3 and 4 shall be 
paid 70 percent, 50 percent and 30 
percent respectively of Promotion Level 
1 of the appropriate school category. 

(8) Primary Schools 
(a) Allowances for promotion positions in pri- 

mary schools, where appointed under this 
award, shall be at the Assistant Principal 
(Administration), Assistant Principal (Relig- 
ious Education) level or similar designation 
relevant to the school. 

(b) Where a primary school has in excess of 700 
full time equivalent students, an additional 
promotion position may be appointed at the 
discretion of the employer. 

(c) The allowance payable to Assistant Princi- 
pals shall be as follows: 

(i) Schools with 300 to 700 full time 
equivalent students—$6,000.00 per 
annum. 

(ii) Schools with 100 to 300 full time 
equivalent students—$3,000.00 per 
annum. 

(9) Notwithstanding the provision of subclauses (7) 
and (8) of this clause, where an agreement is 
reached between the employer and the teacher on 
any allowance or benefit for promotion positions, 
expressed in terms other than those prescribed 
under this clause, then, subject to notification to 
the Union of such agreement, such conditions 
shall apply for the purposes of this Award. 

8. Clause 13.—No Reduction: Delete the word "him" 
and insert "him/her" in lieu thereof. 

9. Clause 17.—Location Allowances: Delete the word 
"employee" and insert "teacher" in lieu thereof, with 
consequential grammatical amendments as appropriate. 

10. Clause 18.—Superannuation: Delete the words "em- 
ployee" and "employees" and insert "teacher" or "teach- 
ers" respectively, in lieu thereof, with consequential 
grammatical amendments as appropriate. 

11. Appendix 1: 

A. Item 1.—Teacher Appraisal: Delete this item and 
insert in lieu thereof the following: 

1.—Teacher Appraisal. 

(1) (a) Teacher appraisal is essential to ongoing 
teacher professional development, perform- 
ance planning and review in the context of 
the individual, the department or the school 
as a whole. 

(b) The structure of the appraisal process will be 
determined by its purposes that is whether it 
is formative or summative. 

(2) The following are the minimum requirements of 
any teacher appraisal process. 

(a) Formative Appraisal— 

Formative Appraisal has as its purpose the 
enhancement of teacher skills: 

(i) the appraisal shall be carried out by the 
Schools appraisal committee and/or 
such other persons as are agreed be- 
tween the employer and the teacher, 

(ii) the appraisal shall be based on criteria 
which are agreed to by the teacher 
involved. 
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(iv) the teacher shall be provided with a 
written report, on the outcomes of the 
appraisal. The report shall clearly indi- 
cate the purpose of the appraisal, the 
format used and the results and recom- 
mendations arising out of the appraisal. 
Copies of all documentation, including 
formal and informal reports, shall be 
provided to the teacher upon request. 

(b) Summative Appraisal— 

Summative Appraisal has as its purpose the 
determination of the professional compe- 
tence of a teacher in respect of the confirma- 
tion of appointment or for promotional 
purposes: 

(i) the form and conduct of the appraisal 
shall be determined by the employer and 
the reason for the appraisal must be 
clearly established before the appraisal 
commences, 

(ii) the teacher being appraised shall be 
advised as to who is to conduct the 
appraisal, its form, the duration of the 
appraisal, and the nature of the reporting 
process, 

(iii) during the process, the teacher shall be 
kept informed of the progress of the 
appraisal and shall be allowed to nomi- 
nate any teacher to contribute to the 
appraisal on his or her behalf, 

(iv) the teacher shall be provided with a 
written report, on the outcomes of the 
appraisal. The report shall clearly indi- 
cate the purpose of the appraisal, the 
format used and the results and recom- 
mendations arising out of the appraisal. 
Copies of all documentation, including 
formal and informal reports, shall be 
provided to the teacher, 

(v) the teacher shall be given every oppor- 
tunity to review any documentation 
which relates to the appraisal or to 
clarify any aspect of the report, 

(vi) where the report identifies failings on 
the part of the teacher or the competency 
of the teacher is in question, the report 
should clearly indicate the nature of the 
problem and what is required of the 
teacher to address the problems 

(vii) any agreed procedure to be imple- 
mented following the appraisal shall be 
documented and shall form part of the 
reporting process. An adequate time 
frame must be given in order to address 
any problem area identified in the 
report. 

(3) Participation in any appraisal process and any 
subsequent implementation procedure should not 
be an unreasonable addition to a teacher's existing 
work load. 

(4) In the event that it becomes necessary to review 
the performance of a teacher with a view to the 
possible termination of employment, except in the 
case of serious misconduct or other that in the 
teacher's first year of employment, then a summa- 
tive appraisal will be conducted. In certain 
circumstances this may not be appropriate and 
provided agreement can be reached between the 
Principal, the Teacher and the Union, an alterna- 
tive process may be used. 

B. Item 3.—Progression To A Higher Classification: 
Delete this item and insert in lieu thereof the following: 

3. Progression to a Higher Classification. 
(1) A three or four year trained teacher at the top of 

his or her salary scale may apply for upgrading to 
a Senior Teacher Level 1 classification. 

(2) (a) A teacher who is eligible for Senior Teacher 
classification may apply to the Principal for 
upgrading. In assessing the applicant, the 
Principal will consult with and receive 
submissions and/or recommendations from 
Heads of Departments, other senior members 
of staff and a teacher or teachers chosen by 
the applicant to be involved with his or her 
appraisal where appropriate. 

(b) In a school of less than one hundred students 
a teacher may apply to the Principal for 
upgrading. The Principal will consult with a 
representative of the employing authority in 
making the decision. 

(3) In the assessment of eligibility the following 
criteria will be taken into account: 

(a) Teaching practice and skills. 
(b) Knowledge of relevant academic content 

areas. 
(c) Involvement in leadership and innovation in 

curriculum development within the school. 
(d) Participation in Inservice accredited by the 

Principal of the school and which promotes 
professional development in areas of subject 
teaching, pastoral skills and the co-curricu- 
lum. 

(e) As a member of the school—participation as 
a team member in the development of the 
whole school. 

(4) In making his or her decision, the Principal should 
consider the following: 

(a) Documentation supplied by the applicant 
(b) Knowledge of the teacher's work in the 

school. 
(c) An interview with the applicant. 

(5) Subject to the determination of rates for Senior 
Teacher Level 2 and Senior Teacher Level 3 under 
subclause (3) of Clause 11 of Clause 11.—Salaries 
of this Award and the finalisation of criteria for 
eligibility, a teacher who has been classified at a 
Senior Teacher Level for three years may apply 
and be appointed to a higher position of Senior 
Teacher pursuant to the procedure as determined 
in subclause (2) of this Item. 
Eligibility for higher Senior Teacher levels will 
also take into account successful appraisal of the 
teacher's work at the time of application. 
Criteria for eligibility for higher Senior Teacher 
levels needed to be developed. In discussion to 
date the following have been offered for consider- 
ation. 
(a) Classroom: 

(i) fosters real change in the way students 
learn and behave. 

(ii) generates excellent classroom dynam- 
ics. 

(iii) is skilled at analysing problems and 
critically evaluating new ideas and 
approaches. 

(iv) is reflective and innovative. 
(v) provides educational leadership in one 

or more classroom related areas. 
(b) Curriculum: 

(i) participates in curriculum development. 
(ii) is an important resource for other 

teachers in faculty/subject/year level(s). 
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(iii) provides advice to the school admini- 
stration and staff on a range of profes- 
sional and curriculum issues. 

(iv) participates in the management and 
implementation of key curriculum pri- 
orities. 

(v) supervises curriculum development pro- 
jects. 

(c) Professional/Administrative: 
(i) has the ability to see how to implement 

change in his/her particular environ- 
ment. 

(ii) is specialised in a number of areas 
which may include counselling skills, 
research skills, teacher education and 
professional development. 

(iii) participates in skill development and 
staff training of other teachers. 

(6) Provided that the criteria for appointment are 
maintained, the period of appointment to the 
position of Senior Teacher at any level shall be not 
less than three years. Renewal of appointment 
shall be subject to successful appraisal of the 
Senior Tfeacher's role. 

(7) (a) Where the Principal does not recommend an 
application by a teacher to be upgraded, he 
or she shall state the reasons in writing to the 
teacher. Such reasons should indicate the 
areas where the Principal considers improve- 
ment is required to meet the criteria. 

(b) In giving reasons for the lack of success of 
the application, the Principal should also 
recommend remedial action or professional 
development where appropriate. 

(c) If the remedy required can be achieved 
within the terms specified in Appendix 
1.—Item 3. Progression To A Higher Classi- 
fication, subclause (10), then the application 
shall be approved. 

(8) A teacher who is classified as a Senior Teacher 
pursuant to a procedure prescribed by an award or 
industrial agreement (other than this award) shall 
be deemed to be not less than Senior Teacher 
Level 1. 

(9) The following procedure shall apply in the 
processing of Senior Teacher applications. 

(a) Applications for Senior Teacher shall be 
submitted no later than the end of term one 
each year. 

(b) The processing of the application shall be 
conducted during term two and if necessary 
during term three. 

(c) The decision and/or recommendation of the 
application shall be determined no later than 
during term four for implementation from 1 
January in the following year. 

(10) (a) Documentation pertaining to the application 
shall remain confidential to the parties 
concerned and shall be used only for the 
determination of the Senior Teacher applica- 
tion. 

(b) In the case of an unsuccessful application and 
at the conclusion of the process as outlined 
in subclause (9) of this clause, all documenta- 
tion other than that prescribed in subclause 
(7) of this clause shil be destroyed. 

MISCELLANEOUS WORKERS' (ACTIV 
FOUNDATION) AWARD 

No. A20 of 1980. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Activ Foundation Incorporated. 

No. 1454 of 1992. 
Miscellaneous Workers' (Activ Foundation) Award 

No. A20 of 1980. 
COMMISSIONER J.A. NEGUS. 

9 March 1993. 
Order. 

HAVING heard Mr D.J. Kelly behalf of the Applicant and 
Mr G.R. Bums on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the claim complies 
with the terms of the General Order of the Commission No. 
1752 of 1991 dated 31 January 1992, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Miscellaneous Workers' (Activ Founda- 
tion) Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 22nd day of January 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Definitions 
5. Contract of Service 
6. Hours 
7. Overtime 
8. Shift Work 
9. Meal Money 

10. Higher Duties 
11. Qualifications Loading 
12. Holidays and Annual Leave 
13. Sick Leave 
14. Maternity Leave 
15. Bereavement Leave 
16. Long Service Leave 
17. District Allowance 
18. Car Allowance 
19. Travelling 
20. Transfers 
21. Travelling Time 
22. Relieving or Special Duty 
23. Travelling, Transfers and Relieving Duty 
24. Removal Allowance 
25. Dirty Work 
26. Protective Clothing and Uniforms 
27. Part-Time Employees 
28. Casual Employees 
29. Special Rates and Provisions 
30. Payment of Wages 
31. Time and Wages Record 
32. Right of Entry 
33. Posting of Award 
34. Introduction to Change 
35. Study Leave 
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36. No Reduction 
37. Wages 
38. Deduction of Union Subscriptions 
39. Trade Union Training Leave 
40. Leave to Attend Union Business 
41. Continuity of Entitlements 
42. House Supervisors and House Managers 
43. Consultation and Enterprise Bargaining 

Schedule of Respondents 
Memorandum of Agreement 

2. Clause 2A—State Wage Principles—September 1989: 
Delete this clause in its entirety. 

3. Clause 3.—Area and Scope: Mete this clause and 
insert in lieu thereof the following: 

3.—Area and Scope. 

This Award shall operate throughout the State of 
Western Australia to the employees classified in Clause 
37.—Wages of this Award employed by Activ Founda- 
tion Incorporated and to their employer. 

4. Clause 7.—Overtime: Delete paragraph (2)(c) and 
insert in lieu thereof the following: 

(2) (c) All time worked by a House Supervisor or 
House Manager in excess of the week's 
ordinary hours of duty shall be overtime. 

5. Clause 8.—Shift Work: 

A. Delete paragraph (l)(a) and insert in lieu thereof the 
following: 

(1) (a) The loading on the ordinary rates of pay for 
an afternoon or night shift on eight hours 
worked in ordinary hours shall be $11.66. 

B. Delete clause (4) of this clause. 

6. Clause 9.—Meal Money: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) An employee required to work overtime before or 
after his ordinary working hours on any day, shall, 
when such additional duty necessitates taking a 
meal away from his usual place of residence, be 
supplied by his employer with any meal required 
or be reimbursed for each meal purchased at the 
rate of $5.70 for breakfast, $7.05 for the midday 
meal, and $8.45 for the evening meal: Provided 
that the overtime worked before or after the meal 
break totals not less than two hours. Such 
reimbursement shall be in addition to any payment 
for overtime to which he is entitled. 

7. Clause 24.—Removal Allowance: 

A. Delete paragraph (l)(c) and insert in lieu thereof the 
following: 

(c) An allowance of $445.00 for accelerated deprecia- 
tion and extra wear and tear on furniture, effects 
and appliances: Provided that the employer is 
satisfied that the value of household furniture, 
effects and appliances moved by the employee is 
at least $1,500.00. 

In the case of a single employee, an application 
for any reimbursement under this clause shall be 
considered by the employer. 

B. Delete subclause (6) and insert in lieu thereof the 
following: 

(6) Where an employee is transferred to the em- 
ployer's accommodation where furniture is pro- 
vided and as a consequence is obliged to store his 
own furniture he shall be reimbursed the actual 
cost of storage up to a maximum allowance of 
$590.00 per annum. An allowance under this 
subclause shall not be paid for a period in excess 
of one year without the approval of the employer. 

8. Clause 43.—Consultation and Enterprise Bargaining: 
Delete subclause (1) of this clause and insert in lieu thereof 
the following: 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency, 
effectiveness and productivity of Activ Founda- 
tion and to enhance the career opportunities and 
job security of employees. 

9. Clause 41.—House Parents and Relief House Parents: 
Following on from clause 43.—Consultation and Enterprise 
Bargaining delete this clause in its entirety. 

10. Schedule of Respondents: Delete the existing named 
respondent and insert in lieu thereof the following: 

Activ Foundation Incorporated 
116 Jersey Street 
Jolimont WA 6014 

RAILWAY EMPLOYEES' AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
Australian Railways Union of Workers, West Australian 

Branch and Others. 
No. 1565 of 1992. 

COMMISSIONER C.B. PARKS. 
19 February 1993. 

Order. 
HAVING heard Mr F. Hodgins on behalf of the Applicant 
and Mr R. Wells on behalf of the Australian Railways Union 
of Workers, West Australian Branch; Mr J. Gandini on 
behalf of the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch); and Mr F. 
Logan on behalf of the Metal and Engineering Workers 
Union (WA Branch), and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Railway Employees Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from 8 January 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. - Arrangement: Delete this clause and insert 

in lieu thereof— 
2.—Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles—September 1989 
2B. Structural Efficiency 
2C. Transitional and Reclassification Arrangements 

for Tradespersons 
2D. Paid Rates Award Commitment 

3. Term 
4. Area and Scope 
5. No New Designation 
6. No Reduction 

6A. Introduction of Change 



for each workplace to apply (subject to 
the transitional arrangements below) 
the new tradesperson classification and 
definition structure set out in Clause 44 
and Clause 45 of this award, insofar as 
tradespersons are concerned. 

7. Preference 
8. Board of Reference 
9. Timetable Conferences 

10. Knowledge of Roads 
11. Right of Entry 
12. Under-Rate Workers 
13. Casual Workers 
14. Secretary's Pass 
15. Payment for Sickness and Bereavement Leave 
16. Workers Performing Higher Duties 
17. Promotion 
18. Retirement 
19. Absence from Duty 
20. Leave to Attend Union Business 
20. Deleted 
21. Charges against Workers 
22. Uniforms, Clothing and Protective Equipment 
23. Free Passes, Privilege Tickets and Season Tickets 
24. Call Out Allowance and Stand-by Arrangements 
25. Transfer Accommodation (Housing) Allowance 
26. Transfers and Transfer Allowances 
27. Payment for Travelling Time 
28. Away from Home and Meal Allowances 
29. Paid Leave for English Language Training 
30. Allowances and Arrangements for Specified 

Workers 
31. Special Rates and Provisions 
32. District Allowance 
33. Apprenticeships 
34. Junior Workers 
35. Annual Leave and Holidays 
36. Guaranteed Week 
37. Week's Work Traffic Section 
38. Shift and/or Night Work 
39. Hours of Duty 
40. Overtime, Saturday and Sunday Time 
41. Workers in Breakdown Gangs and at Washaways 
42. Interpretations 
43. Application of Award to Other Acts 
44. Classification Structure and Rates of Pay 
45. Classification Definitions 
46. Liberty to Apply 

Appendix A—Competency Based Classification 
Structure, Implementation Manual 

Appendix B—Dispute Settlement Procedure 

Appendix C—Joint Union/Westrail Agreed Con- 
ditions for Working Away From 
Home and Accommodation Stan- 
dards 

Appendix D—Tool Allowance And Supply of 
Tools—Timber and Allied Trades 
Transitional Arrangements. 

Schedule A—Midland Workshops Disability Al- 
lowance Groupings 

2. Clause 2C.—^Transitional and Reclassification Ar- 
rangements for Tradespersons: Delete subclause (1) of this 
clause and insert in lieu thereof— 

(1) (a) An agreed new classification structure for 
tradespersons forms part of this award. 

(b) It is agreed between the parties that a 
transition/implementation period shall oper- 
ate for a period of twelve months from the 
implementation of the new pay structure. 

(c) The objective of this transition/implementa- 
tion period is— 

to enable all parties to the award to 
familiarise themselves with the new 
tradesperson classification and defini- 
tion structure; and 

(d) In order to assist an orderly transition the 
following arrangements shall apply— 

(i) Employees will transfer to the new 
tradesperson classification structure 
without loss of pay in accordance with 
the agreed schedule shown in the im- 
plementation manual which will "line- 
up" the old classifications with the new 
levels. 

(ii) Subject to consultation as provided in 
sub-paragraph (iii). Upon transition to 
the new tradesperson classification 
structure, employees will perform work 
in accordance with the new classifica- 
tion structure and definitions as set out 
in Clause 44 and Clause 45 of this 
award, where they relate to tradesper- 
sons. 

(iii) The parties at each workplace shall 
undertake appropriate consultation in 
accordance with Clause 2B.—Structural 
Efficiency, subclause (2) of the award. 

(iv) The parties will adopt the MTIA/MTFU 
implementation guidelines with modifi- 
cations as agreed between the parties, 
which are specifically relevant to 
Wes trail. 

(v) Any disputes in relation to the transition 
to and implementation of the new 
tradesperson classification and defini- 
tion structure shall be handled in accor- 
dance with the disputes settlement pro- 
cedure. 

3. Clause 2C.—Transitional and Reclassification Arrang- 
ments for Tradespersons: In paragraphs 2(b) and 2(c) of this 
clause delete the words "six month period" and insert in 
lieu the words "12 month period". 

4. Add after clause 2C.—Transitional and Reclassifica- 
tion Arrangements for Tradespersons: the following new 
clause— 

2D.—Paid Rates Award Commitment. 

The total rates of pay and allowances provided for 
within this award shall be inclusive of all over-award 
payments. The parties are committed to maintaining 
the integrity of the award as a paid rates award. 

5. Clause 13.—Casual Workers: In subclause (2) of this 
clause delete the words "Part C of Sub Clause 1 of Clause 
44—Wages" and insert in lieu thereof the words "Sub- 
clause (3) of Clause 44—Classification Structure and Rates 
of Pay". 

6. Clause 18.—Retirement: In paragraphs (l)(a) and 
(2)(b) of this clause delete the words "three months" and 
insert in lieu thereof the words "six months". 

7. Clause 18.—Retirement: Subclause (1), renumber 
existing paragraphs (a) and (b) to (b) and (c) respectfully and 
insert new paragraph (a) as follows: 

(a) Workers on engagement shall be subject to a 
probationary period of six months. Provided that 
such period may be extended at the discretion of 
the employer after consultation with the relevant 
union. 



8. Clause 22.—Uniforms, Clothing and Protective Equip- 
ment: In subclause (1) of this clause delete the words "as 
set out in Schedule B of this Award or". 

9. Clause 24.—Call Out Allowance: Delete the title of 
this clause and insert in lieu thereof— 

24.—Call Out Allowance and Stand-by Arrangements. 
10. Clause 24.—Call Out Allowance and Stand-By 

Arrangements: Delete subclauses (1) to (5) of this clause and 
insert in lieu thereof: 

(1) Call out provisions. 
(a) The provisions of this subclause shall be 

limited to those workers who occupy posi- 
tions that are agreed between the parties as 
positions to which the call out provisions 
should apply, but shall not apply to workers 
to whom the provisions of subclause (2) of 
this clause apply. 

(b) A worker who is directed by the Head of 
Branch or other duly authorised officer to be 
available on call outside the ordinary hours 
of duty as prescribed in Clause 39.—Hours 
of Duty, shall be paid an allowance of $2.54 
per hour; provided that such allowance shall 
not be paid for the time when the worker is 
in receipt of payment in accordance with 
Clause 40.—Overtime, Saturday and Sunday 
Time, when the worker is recalled to duty. 

(c) Except when a worker is recalled to duty and 
reports for work and the provisions of Clause 
40.—Overtime, Saturday and Sunday Time, 
apply, no additional payment shall be made 
to a worker in receipt of an on call allowance 
for contact made with the worker while on 
call. 

(d) The provision of Clause 40.—Overtime, 
Saturday and Sunday Time, paragraph (2)(f), 
shall not apply to any worker while such 
worker is on call and receiving payment in 
accordance with the provisions of this clause. 

(e) To be eligible for payment of the allowance 
prescribed in this Clause, a worker must be 
contactable and be available for return to 
duty during the times such worker is required 
to be on call. 

(2) Stand-by Roster Provisions. 
(a) The provisions of this subclause apply to 

Tradespersons (Electrical) (formerly Safe- 
working Technicians) working in the field on 
the maintenance of Safeworking signalling 
and level crossing protection equipment 

(b) (i) Workers in Group A specified in para- 
graph (j)(i)(aa) hereof shall be rostered 
for stand-by for overtime work on call 
outside of their ordinary hours of duty 
on weekdays, on weekends and on 
public holidays. 

(ii) Workers in Group B specified in 
(j)(i)(bb) hereof shall be not rostered for 
stand-by but shall be reasonably availa- 
ble for overtime work on call as re- 
quired. 

(iii) A Worker's rostered period for stand-by 
shall be one week and shall be from the 
completion of the normal shift on 
Thursday until commencement of the 
normal shift on the following Thursday. 

. (c) Pagers 
(i) Each roster zone shall be supplied with 

an electronic paging device which will 
be carried by the worker when the 
worker is away from the worker's 
normal contact point when required to 
work stand-by and attend to faults by 
call out, etc. 

(ii) Workers generally will respond to the 
pager within approximately 15 minutes 
and further will have left their residence 
enroute to attend to the fault within 45 
minutes after receiving the call. 

(iii) Where the paging system cannot be 
made functional, telephones shall be 
supplied and used for that process. 
Workers will generally respond within 
45 minutes to calls by telephone also. 

(d) Vehicles 
(i) Vehicles shall be supplied to workers 

involved in the Stand-by Roster. This 
shall include vehicles supplied at pre- 
sent and vehicles for country Tradesper- 
sons (Electrical) covered by this sub- 
clause who reside within a 15 kilometre 
radius of the town boundary or depot. 

(ii) In future where different circumstances 
arise the parties may negotiate a sepa- 
rate provision to meet the special needs 
of certain individuals. 

(e) (i) Telephone costs shall be reimbursed to 
workers covered by this subclause and 
working in Group A locations in the 
Metropolitan area and shall also include 
other workers covered by this subclause 
with the exception of those at level 4 
(formerly known as Safe Working 
Technicians Other). 

(ii) Costs involved shall be met by the 
employer which shall include new con- 
nections, rental and any Westrail busi- 
ness calls incurred by those involved. 

(f) Zones 
For the purpose of this subclause the 

working of workers on call shall be arranged 
in zones as provided in paragraph (j) hereof 
and those zones shall be identified by the 
parties. 

(g) Meals 
(i) A worker who having responded to a 

call is unable to return to the worker's 
home during a recognised meal period 
for a meal shall be supplied with a meal 
or be paid a meal allowance as pre- 
scribed in subclause (4) of clause 28. 

(ii) For the purpose of this subclause recog- 
nised meal periods shall be defined as: 
Breakfast 0530 hours to 0730 hours 
Lunch 1200 hours to 1400 hours 
Dinner 1700 hours to 1900 hours. 

(h) Travelling Time 
All travelling time attending to call outs 

shall be deemed as time worked for the 
purpose of this subclause and be paid as per 
the entitlements of this Award. 

(i) Rest Period 
Where a worker has been off duty for the 

prescribed period of eight hours or more in 
accordance with Clause 40(2)(g) and such 
worker is brought on duty on overtime prior 
to 0400 hours, the commencement time of 
the ordinary shift on that day will be adjusted 
by a period equivalent to the actual time on 
duty on overtime without loss of pay. 

(j) Stand-by Allowance 
(i) (aa) Group A—Roster Zones 

Country 
Kalgoorlie, Merredin, Northam 
and Picton 

Metropolitan 
1. Midland East, Midland Cen- 

tral, Forrestfield NG, For- 
restfield SG 



2. Midland West, Perth, Perth 
(N.S.T.S.), Fremantle, River- 
vale South (Forrestfield) 

3. Pinjarra, Kwinana, Armadale 
and Robb Jetty. 

(bb) Group B—Not On Roster 
All other workers covered in this 

subclause not included in the 
Group A Roster Zones. 

(ii) Workers covered by this subclause 
within Group A Roster Zones, when 
rostered on and available for stand-by 
outside of the ordinary hours of duty 
shall be paid three hours pay at ordinary 
rates when on stand-by on any day 
Monday to Friday inclusive and four 
hours pay at ordinary rates when on 
stand-by on a Saturday or Sunday. 

(iii) Workers covered by this subclause 
within Group B shall be paid a flat 
weekly allowance calculated at 4.6% of 
the livel 6 weekly rate, but this 
allowance shall not be paid when such 
employee is not available to be called 
out. 

(iv) In addition to the allowance prescribed 
in (ii) hereof workers shall be entitled to 
receive payment at overtime rates as 
prescribed by this Award. 

(v) A worker on roster on a Public Holiday 
shall receive a day in lieu of the Public 
Holiday to be taken on a mutually 
agreed day; provided that a worker 
called out on a Public Holiday shall not 
be entitled to receive a second day in 
lieu of the Public Holiday. 

11. Clause 28.—Away from Home and Meal Allowances: 
Delete the first paragraph of subclause (1) and insert in lieu 
thereof— 

(1) The following allowances shall be granted to 
workers employed in the actual running of trains 
or road coaches who are booked off or temporarily 
lodging away from their home station. 

12. Clause 28.—Away from Home and Meal Allowances: 
Add after subclause (6) the following new subclause (7) as 
follows— 

(7) Refreshment Allowance—A Traffic Section 
worker whose shift is extended by more than two 
hours and the total duration of the shift exceeds 
ten hours, shall be paid a refreshment allowance 
of $2.90 where; 

(a) Notification of the requirement to work an 
extended shift was not given prior to the 
finish of the preceding shift; and 

(b) The workers is not entitled to an allowance 
as prescribed in subclause (2) of Clause 30; 
and 

(c) The worker is not entitled to an allowance 
prescribed within subclause (5) of this clause. 

13. Clause 30.—^Allowances and Arrangements for 
Specified Workers: Delete the first paragraph of subclause 
(1) and insert in lieu thereof— 

(1) The following provisions shall apply to workers 
employed in the actual running of trains or road 
coaches. 

14. Clause 30.—Allowances and Arrangements for 
Specified Workers: Delete subparagraph (l)(a)(ii) and insert 
in lieu thereof— 

(ii) Workers employed in the actual running of trains 
shall be paid two hours' pay at the rate applicable 
to the day if having signed on the worker is 
informed before leaving the starting point of the 

service, which shall include a point from which 
the worker is to travel as a passenger, that the 
worker is not required further but may be called 
upon for further duty without any further period 
of rest. 

15. Clause 30.—^Allowances and Arrangements for 
Specified Workers: Delete subclauses (2) and (3)(a) of this 
clause and insert in lieu thereof— 

(2) In respect of workers employed in the actual 
running of trains, local shifts shall be rostered 
where practicable showing the time such a worker 
is to book on and off duty and if such shift is 
extended by not less than one hour for any reason 
caused directly or indirectly by any authorised 
variation in working of either the train being 
worked by such worker, or any other train unless 
such working is varied because of some accident, 
act of God, or any circumstance for which neither 
the employer or any of the employer's servants is 
responsible such workers shall be paid $5.80 meal 
allowance. For the purpose of this subclause a 
local shift which is rostered without showing the 
finishing time shall be deemed to be of a duration 
of eight hours. 

(3) (a) Workers specified in subclause (1) hereof or 
any worker acting in the classifications 
referred to who works and/or travels to a 
foreign station other than on temporary 
transfer and there is released from duty and 
who before 12 hours shall have elapsed from 
such release is not required to commence 
duty preparatory to departure from such 
foreign station for another station at which 
the worker is to be again released from duty 
shall be paid "held-away-from-home allow- 
ance" for all time in excess of 12 hours at 
single ordinary time. 

16. Clause 30.—Allowances and Arrangements for 
Specified Workers: Delete subclauses (4) to (13) inclusive 
of this clause and insert in lieu thereof— 

(4) (a) Workers engaged in the actual running of 
trains shall be allowed 15 minutes to prepare 
before starting on a trip and shall be allowed 
15 minutes at the close of each shift. 

(b) In cases where workers in paragraph (a) take 
over trains enroute 15 minutes allowance 
only will be allowed. 

(5) Workers engaged in the actual running of trains 
and who are booked off duty at a foreign station, 
where there is a caretaker of the barracks, shall be 
called for duty irrespective of the hour booked on. 
At stations where there is no caretaker they shall 
be called if it can be conveniently arranged. 

(6) (a) Workers engaged in the actual running of 
trains to provide safe working support and 
who in any shift works a train hauled by two 
operating diesel locomotives shall be paid an 
allowance as follows:— 

Per Shift 
For a period of 4 hours or 
more $10.00 
For a period less than 4 hours $ 5.00 

(b) Any worker covered in paragraph (a), who in 
any shift works a train hauled by more than 
two operating diesel locomotives shall be 
paid an allowance as follows:— 

Per Shift 
For a period of 4 hours or 
more $20.00 
For a period of less than 4 
hours $10.00 

(c) In determining the number of hours for the 
workers of such train in paragraph (a) or (b), 
the time signing on or off duty, shunting 
enroute, light running to and from the depot 
and the train, are to be counted. 



(7) (a) Motor bus drivers shall be allowed 30 
minutes before departure time to prepare for 
their trip, and shall also be allowed 30 
minutes after arrival from a trip. Provided 
that a motor bus driver booking off at East 
Perth depot shall be allowed 20 minutes after 
arrival at the depot. 

(b) The time under paragraph (a) hereof may be 
increased where the work to be performed 
warrants such increase. 

(8) A Motor Bus Driver who is required to drive a Bus 
on a round trip Perth to Esperance and return, that 
involves driving more than 600 kilometres a shift 
in each direction, shall be paid an allowance of 
$30.70 for each round trip completed. 

17. Clause 31.—Special Rates and Provisions: Delete 
subclause (4)(b) of this clause. 

18. Clause 31.—Special Rates and Provisions: Delete 
subclause (6) of this clause and insert in lieu thereof— 

(6) Running Shed Allowances: 
Metal tradespersons and their assistants when 

employed in running sheds shall be paid at the rate 
of 33 cents per hour extra in lieu of all other 
allowances throughout this clause. Provided that 
the allowance for work under subclause (5) shall 
be paid in lieu of this allowance when such work 
is performed, if the allowance under subclause (5) 
would provide a higher rate for the day. 

19. Clause 31.—Special Rates and Provisions: Delete 
subclause (20) of this clause and insert in lieu thereof— 

(20) A Permanent Way "on track" machine operator 
in overall control of a Grade 2 or 3 machine, shall 
be paid an allowance of $1.19 for each day the 
machine is operating or travelling on track. 

20. Clause 31.—Special Rates and Provisions: Delete 
subclause (26) of this clause and insert in lieu thereof— 

(26) Explosive Hardening Allowance—Workers tak- 
ing part in the explosive hardening on site shall 
be paid a site allowance of $1.50 per day so 
engaged. 

21. Clause 31.—Special Rates and Provisions: Following 
paragraph (c) of subclause (27) of this clause insert new 
paragraph (d) as follows— 

(d) Asbestos Removal Under Licensed Conditions 
Allowance—Workers who are registered with 
Department of Occupational Health Safety and 
Welfare and are engaged in the removal of 
asbestos under strictly licensed conditions shall be 
paid a combination allowance consisting of 
paragraph (a) of this subclause and Group 4 of 
subclause (1) of this clause. Payment of this 
allowance shall be in lieu of all other allowances 
prescribed in this clause, with the exception of 
subclauses (12) and (29). 

22. Clause 31.—Special Rates and Provisions: Subclause 
(30) of this clause, amend paragraphs (b) and (c) as 
follows— 

(b) Delete the words "and boilermakers". 
(c) Delete the word "Boilermaker" and insert in lieu 

thereof ' 'Tradespersons''. 
23. Clause 31.—Special Rates and Provisions: Delete 

subclause (31) of this clause and insert in lieu thereof— 
(31) Plumbers Registration Allowance—Timber and 

Allied Tradespersons holding a registration in 
accordance with the Metropolitan Water Supply 
Sewerage and Drainage Act, except when em- 
ployed for the major portion of any week in or 
about a permanent maintenance depot, shall be 
paid an allowance of $15.30 per week. 

24. Clause 31.—Special Rates and Provisions: Insert after 
subclause (32) of this clause the following new subclause— 

(33) In Charge of District Headquarters Allowance—A 
Timber and Allied Tradesperson in charge of a 
District Headquarters shall be paid an allowance 

of $30.50 per week for the responsibility and 
supervision. 

25. Clause 38.—Shift and/or Night Work: In subclause 
(1) of this clause delete the words "transportation grades 
and those not included in subclause (2)" and insert in lieu 
thereof "the Traffic Section". 

26. Clause 38.—Shift and/or Night Work: In subclause 
(1) paragraph (h) of this clause delete the words "sleeping 
car conductors" and insert in lieu thereof the words "Senior 
Passenger Assistants and Passenger Assistants attending 
sleeping cars". 

27. Clause 38.—Shift and/or Night Work: Delete the first 
paragraph of subclause (2) of this clause and insert in lieu 
thereof— 

(2) In the case of other than Traffic Section Workers: 

28. Clause 39.—Hours of Duty: In subclause (l)(b)(i) 
delete the words "Subject to placitum (ii) hereof": Delete 
the words "senior conductors and conductors" and insert 
in lieu thereof the words: "Senior Passenger Assistants and 
Passenger Assistants". 

29. Clause 39.—Hours of Duty: Delete paragraph (b)(ii) 
of this clause and renumber (b)(iii) to (b)(ii). 

30. Clause 39.—Hours of Duty: Delete paragraph (c) of 
this clause and insert in lieu thereof— 

(c) Except as provided for in subparagraph (b)(i) 
hereof, each day's work of eight hours shall be 
completed within 10 hours from the starting time, 
provided that at country stations where the train 
arrangements render a 10 hour spread impractica- 
ble, such spread may be extended to 12 hours, but 
if such spreads are exceeded all time in excess of 
the 10 or 12 hour spread, as the case may be, shall 
be paid for at overtime rates. 

31. Clause 39.—Hours of Duty: Delete paragraph (e) of 
this clause. 

32. Clause 39.—Hours of Duty: Renumber paragraph (f) 
of this clause to read (e) and delete the word "conductors" 
in this paragraph and insert in lieu thereof the words "Senior 
Passenger Assistants and Passenger Assistants". 

33. Clause 39.—Hours of Duty: Renumber paragraphs 
(g), (h) and (i) of this clause to read (f), (g) and (h) 
respectively. 

34. Clause 39.—Hours of Duty: Delete paragraph (j) of 
this clause. 

35. Clause 39.—Hours of Duty: Renumber paragraph (k) 
of this clause to read (i). 

36. Clause 42.—Interpretations: Delete subclause (1) of 
this clause and insert in lieu thereof— 

(1) "Traffic Section" includes all employees in the 
Freight and Passenger Divisions, the Finance 
Division, and the Engineering Division, except 
employees in the Civil and Electrical Systems 
Branches and Tradespersons in all Branches. 

37. Clause 42.—Interpretations: Delete subclause (2), (3) 
and (4) of this clause and renumber subclauses (5), (6), (7) 
and (8) to read (2), (3), (4) and (5) respectively. 

38. Clause 42.—Interpretations: Delete subclause (9) of 
this clause and insert subclause (6) in lieu thereof— 

(6) "Suburban Area" means Kwinanato Midland via 
Fremantle or via Kewdale and Currambine to 
Armadale. 

39. Clause 42.—Interpretations: Renumber subclause 
(10) of this clause to read (7). 

40. Clause 42.—Interpretations: Delete subclauses (11) to 
(18) of this clause. 



41. Clause 44.—Wages: Delete this clause and insert in 
lieu thereof— 

44.—Classification Structure and Rates of Pay. 

(1) (a) Table of Classifications 

Relativity Workshops and Supply 

Non-Trades 

Freight and Passenger Operations 

Engineering 

Civil & 
Electrical 
Systems 

Operations Urban 
Passenger 

Country 
Passenger 

Level 10 35% Advanced 
Tradesperson 
Advanced 
Tradesperson 
Advanced 
Tradesperson 
Tradesperson 
Special Class 
Tradesperson 
Special Class 

Level 9 130% 

Level 125% 

115% Level 7 

Operations Senior Passenger 
Employee Service 

Assistant 

Advanced 
Maintainer 

Semor 
Passenger 
Assistant 

110% Level 6 

Operations Passenger 
Employee Service 

Advanced Railway 
Maintainer Vehicle 

Passenger 
Assistant 

105% Tradesperson Level 5 

Assistant 
Chief Suburban 
Rail Attendant 

Maintainer 

Workshops Senior Railway Tradesperson Level 4 100% 
Production Maintainer Vehicle 

Maintainer Employee 
Operations 
Employee 

Workshops Maintainer Railway 
Production Vehicle 
Employee Maintair 
Workshops Maintainer Railway 
Production Vehicle 
Employee Maintaii 
Workshops Maintainer Railway 

Level 3A 96. 

Operations Suburban Rail 
Employee Attendant 

Passenger 
Assistant 

93. Level 3 

Operations Suburban Rail 
Employee Attendant 

Passenger 
Assistant 

89.01% Level 2 
Vehicle 
Maintainer 

Production 
Employee 

Operations Suburban Rail 
Employee Attendant 

Passenger 
Assistant 

Workshops Maintainer Railway 84.2% Level 1 
Vehicle 
Maintainer 

ProducUon 
Employee 

(b) (i) The classification of "Tradesperson" 
includes, at the appropriate levels, the 
trade streams of Fabrication, Mechani- 
cal, Electrical/Electronic and Timber & 
Allied. 

(ii) Workers may be employed as tradesper- 
son in the Workshops and Supply and 
in the Freight and Passenger Operations 
Divisions. 

(2) Rates of Pay 

(a) The following rates of pay shall apply to the 
classifications contained in paragraph (l)(a) 
of this clause: 

Rate per Week 
from 8/1/93 

Level 10 
Level 9 
Level 8 
Level 7 
Level 6 
Level 5 
Level 4 
Level 3A 
Level 3 
Level 2 
Level 1 

580.60 
566.80 
545.00 
501.40 
479.60 
457.80 
436.00 
422.50 
408.10 
388.10 
367.10 

(b) Experience Allowance 
Workers classified at levels 4 to 7 inclu- 

sive shall be paid the following experience 
allowance: 

After 12 months' service with 
the employer $3.40 
After 24 months' service with 
the employer $6.80 

(3) Catering Section 
The following rates of pay shall apply to 

workers employed in the following classifica- 
tions: 

Total Rate 
Per Week 

from 8/1/93 

Item Designation 
No. 

1. (a) Chef Forrestfield 
Wes trail Centre 
(i) Level 1 

(ii) Level 2 
(b) Cook: 

(i) 1st Year 
(ii) Thereafter 

2. Bar Attendant 
3. Storeperson 
4. Storeperson's Assistant 

445.40 
495.40 



Total Rate 
Per Week 

from 8/1/93 
$ 

Item Designation 
No. 
5. Handyperson: 1st Year 374.10 

Thereafter 377.60 
6. (a) Head Attendant 352.80 

(b) Attendant 
(i) 1st Year 340.40 

(ii) Thereafter 350.60 

7. Junior Attendants— 
Percentage of rate prescribed 
for Item 6(b)(ii) 
15 years of age—60% 210.40 
16 years of age—68.48% 240.10 
17 years of age—76.95% 269.80 
18 years of age—86.8% 304.30 
19 years of age—94.25% 330.40 
20 years of age—95.63% 335.30 
Thereafter full adult rate of 
classification working in 

8. Casuals Per Hour 
(a) Stewardess 8.04210 
(b) Attendant 7.82105 
(c) Bar Attendant 9.21316 
(d) Cook 9.60789 
(e) Junior Attendant 

15 years of age 4.88947 
16 years of age 5.67105 
17 years of age 6.45263 
18 years of age 7.23421 
thereafter full adult rate 7.82105 

9. Casual workers detailed in Item 
8 shall be paid on a hourly basis 
in accordance with subclause 
(2) of Clause 13. 

10. Notwithstanding the rates pro- 
vided in Item 2 a worker who 
has had less then two weeks 
experience as a Bar Attendant 
shall not be paid more than the 
rate in Item 6(b)(ii). 

(4) General 

The following rates of pay shall apply to 
workers employed in the following classifica- 
tions: 

Total Rate 
Per Week 

from 8/1/93 
$ 

Item Designation 
No. 
11. Driver: Motor Truck 

Non-articulated: In excess 
w of 9 tonnes capacity 

460.10 
(b) Articulated: 

(i) Over 9 tonnes capac- 
ity but under 21 ton- 
nes 468.30 

(ii) 21 tonnes capacity 
and over but under 25 
tonnes 474.60 

(iii) 25 tonnes capacity 
and over 479.50 

12. Driver: Commissioner's Car 465.90 

13. Attendant—Central Registry 383.40 

Rate per 
Hour 

14. Office Cleaner (rate includes 
allowance in lieu of long serv- 
ice leave) 10.31197 

Leading hand office cleaners 
shall be paid the following 
allowances: 
(i) Perth $12.10 per week 

(ii) Midland $8.40 per week 
(5) Junior Workers and Junior Station Assistants shall 

be paid at the rate of the following percentage of 
the appropriate rate prescribed for Level 1 in 
paragraph (2)(a) of this clause: 

Rate per Week 
from 8/1/93 

% $ 
Up to 16 years 41 150.50 
At 16 years 51 187.20 
17 years 58 212.90 
18 years 69 253.30 
19 years 79 290.00 
20 years 90 330.40 
Provided that juniors aged 18 years and over who 
are employed in adult positions shall be paid at the 
Award rate for the position occupied. 

(6) Apprentices: 
The weekly wage rate shall be a percentage of 

the tradesmen's rate as under:— 
Rate per Week 

from 8/1/93 
% $ 

(a) Five year term: 
First year 40 174.40 
Second year 48 209.30 
Third year 55 239.90 
Fourth year 75 327.10 
Fifth year 88 383.80 
Four year term: 
First year 42 183.20 
Second year 55 239.90 
Third year 75 327.10 
Fourth year 88 383.80 
Three and a half year 
term: 
First six months 42 183.20 
Next year 55 239.90 
Next following year 75 327.10 
Final year 88 383.80 
Three year term: 
First year 55 239.90 
Second year 75 327.10 
Third year 88 383.80 

(b) For the purpose of this part "tradesman's 
rate" means the rate of pay payable to an 
adult male fitter under the Engineering 
Trades (Government) Award numbered 29, 
30 and 31 of 1961 and 3 of 1962 as amended. 

(7) Leading Hands: 
Rate per 

Week from 
8/1/93 

$ 
(a) Class 3 

When in charge of not less than 
three and not more than ten 
other workers, a leading hand 
shall be paid extra per week 16.90 

(b) Class 2 
When in charge of more than 
ten and not more than twenty 
other workers a leading hand 
shall be paid extra per week 25.50 



Rate per 
Week from 

mm 
$ 

(c) Class 1 
When in charge of more than 
twenty other workers a leading 
hand shall be paid extra per 
week 32.80 

(8) National Wage Decision: 

If during the currency of this award the Western 
Australian Industrial Relations Commission 
should make a General Order giving effect to a 
National Wage Etecision the rates of pay for each 
designation herein shall be varied to the extent 
necessary to give effect to that order. 

(9) Minimum Wage: 

Notwithstanding the provisions of this award no 
adult worker (including apprentices), twenty-one 
years of age or over, shall be paid less than 
$275.50 per week as their ordinary rate of pay in 
respect of the ordinary hours of work prescribed 
by this award, but the minimum rate of pay does 
not apply where the ordinary rate of pay (including 
any part thereof payable in addition to the award 
rate) is not less than $275.50. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by 
this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the 
ordinary rate of pay it shall be calculated upon the 
rate prescribed by this award for the classification 
in which the worker is employed. 

In this provision, "award" shall be read as 
"industrial agreement" where the case requires. 

(10) Tool Allowance 

All tradespersons shall be paid a tool allowance 
in accordance with the following provisions. 

(a) Where the employer does not provide a 
tradesperson or an apprentice with the tools 
ordinarily required by that tradesperson or 
apprentice in the performance of work as a 
tradesperson or as an apprentice the em- 
ployer shall pay a tool allowance of:— 

(i) $9.20 per week to such tradesperson, or 

(ii) in the case of an apprentice a percentage 
of $9.20 being die percentage which 
appears against the apprentice's year of 
apprenticeship in subclause (6) of this 
clause. 

For the purpose of such tradesperson or 
apprentice supplying and maintaining tools 
ordinarily required in the performance of 
work as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be included 
in, and form part of, the ordinary weekly 
wage prescribed in this clause. 

(c) The employer shall provide for the use of 
tradespersons or apprentices all necessary 
power tools, special purpose tools and preci- 
sion measuring instruments. 

(d) A tradesperson or apprentice shall replace or 
pay for any tools supplied by the employer 
if lost through the worker's negligence. 

42. Clause 44.—Classification Structure and Rates of 
Pay: Immediately following this clause insert the following 
new clauses: 

45.—Classification Definitions. 
TRADESPERSON LEVEL 4 
MECHANICAL STREAM 
Key Responsibilities 
— Exercises trade skills and knowledge of the stream 

under limited supervision either individually or in 
a team environment. Develops independent judge- 
ment and exercises a wider range of skills relevant 
to the special requirements of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
plant, vehicles, machinery components or instru- 
ments including any associated systems. 

— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Writes NC (Numerical Control) programmes. 
— Performs marking out tasks. 
— Undertakes welding, cutting and heat treatment. 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes tasks which are incidental or periph- 

eral to the performance of their main task or 
function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Trade Certificate or formal equivalent. 

TRADESPERSON LEVEL 5 
MECHANICAL STREAM 
Key Responsibilities 
— Exercises improved trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or' in a team environment. Develops 
independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
plant, vehicles, machinery, components or instru- 
ments including any associated systems. 

— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools and instruments. 
— Material/tooling/component, identification, selec- 

tion, application and installation. 
— Writes, finds and edits faults on NC programmes. 
— Performs marking out tasks. 
— Undertakes welding, cutting and heat treatment 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 



73 

— Completion of 33% of qualification for Level 7 
(Post Trade Certificate or formal equivalent). 

— X% of advanced certificate. 
— Y In House training module. 

ENGINEERING TECHNICIAN LEVEL 5 
MECHANICAL STREAM 

An Engineering Technician Level 5 is an employee 
who has the equivalent level of training and/or 
experience to a Level 5 tradesperson in the technical 
fields as defined but is engaged in detail drafting or 
routing planning or technical tasks requiring technical 
knowledge. 

TRADESPERSON SPECIAL CLASS LEVEL 6 
MECHANICAL STREAM 
Key Responsibilities 
— Exercises advanced trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Exercises 
independent judgement and a wider range of skills 
relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault find/diagnosis on 
equipment, plant, vehicles, machinery, compo- 
nents or instruments which may utilise circuitry 
or control systems. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings as required. Applies calculations 
where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tooling/component, identification, selec- 

tion, application and installation. 
— Writes programmes, set up prove, edit and verify 

first-off samples for a range of NC/CNC machines 
and control units. Performs operations on CAD/ 
CAM terminals for NC programming. 

— Performs marking out tasks. 
— Undertakes welding, cutting and heat treatment. 
— Applies quality control and exercises quality 

assurance techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Completion of 66% of qualification for Level 7 

(Post Trade Certificate or formal equivalent). 
— X% of Advanced Certificate. 
— Y% of Associate Diploma 
— Z% In House training modules. 

ENGINEERING TECHNICIAN LEVEL 6 
MECHANICAL STREAM 

Engineering Technician Level 6 means an employee 
who has equivalent level of training and/or experience 
to a Tradesperson Level 6 but is engaged in detail 
drafting or planning or technical work which requires 
the exercise of judgement and skill in excess of that 
required of an employee at Level 5 under the 
supervision of technical staff. 

MECHANICAL STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream under minimal supervision either 
individually or in a team environment. Exercises 
a high level of judgement and a wider range of 
skills relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault find/diagnosis on 
equipment, plant, vehicles, machinery, compo- 
nents or instruments which utilise complex cir- 
cuitry or control systems. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings and undertakes basic design as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tooling/component, identification, selec- 

tion, application and installation. 
— Writes NC/CNC programmes for a range of 

NC/CNC machines and control units. 
— Applies Computer Numerical Control techniques 

in machining. 
— Applies quality control and quality assurance 

techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Advises in development of training and provides 
guidance and assistance to other staff. 

— Uses computer keyboards and undertakes com- 
puter programming. 

— Provides verbal and written reports of a technical 
nature. 

Qualifications 
— Post Trade Certificate or equivalent. 
— X% of Advanced Certificate. 
— Y% of Associate Diploma 
— Z% In House training modules. 

ENGINEERING TECHNICIAN LEVEL 7 
MECHANICAL STREAM 

Engineering Tfechnician Level 7 means an employee 
who has equivalent level of training and/or experience 
to a—Special Class Level 6 but is engaged in one of 
the following areas; 

(i) Detail drafting or planning or technical duties 
requiring judgement and skill in excess of that 
required of a technician at Level 6 under the 
supervision of Technical Staff, or 

(ii) possesses a level of training and/or experience at 
Level 6 and exercises cross skilling in technical 
fields as defined. 

TRADESPERSON LEVEL 4 
FABRICATION STREAM 
Key Responsibilities 
— Exercises trade skills and knowledge of the stream 

under limited supervision either individually or in 
a team environment. Develops independent judge- 
ment and exercises a wider range of skills relevant 
to the specific requirements of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on equipment, plant, vehicles, machin- 
ery, fabrication or components. 
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— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Writes, finds and edits faults on NC programmes. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding, cutting and 

heat treatment 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Trade Certificate or formal equivalent. 

TRADESPERSON LEVEL 5 
FABRICATION STREAM 
Key Responsibilities 
— Exercises improved trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Develops 
independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on equipment, plant, vehicles, machin- 
ery, fabrication or components. 

— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Writes, finds and edits faults on NC programmes. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding, cutting and 

heat treatment 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Completion of 33% of Qualification for Level 7 

(Post Certificate or formal equivalent). 
— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 5 
FABRICATION STREAM 

An Engineering Technician Level 5 is an employee 
who has the equivalent level of training and/or 
experience to a Level 5 tradesperson in the technical 
fields as defined but is engaged in detail drafting or 
routing planning or technical tasks requiring technical 
knowledge. 

TRADESPERSON SPECIAL CLASS LEVEL 6 
FABRICATION STREAM 
Key Responsibilities 
— Exercises advanced trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Exercises 
independent judgement and a wider range of skills 
relevant to the sptecific requirements of the 
organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on equipment, plant, vehicles, machin- 
ery, fabrication or components. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops minor design drawings as required. Applies 
calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Writes programmes, set up, prove, edit and verify; 

for cutting, shaping and forming on NC/CNC 
machines or control units. 

— Performs marking out tasks. 
— Undertakes soldering and/or welding, cutting and 

heat treatment 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance, assistance and training to other 
staff at the same level or below. 

— Uses computer keyboards and undertakes basic 
computer programming. 

— Provides verbal and written reports. 
Qualifications 
— Completion of 66% of Qualification for Level 7 

(Post Certificate or formal equivalent). 
— X% of Advanced Certificate. 
— Y% of Advanced Certificate. 
— Z In House Training Modules. 

ENGINEERING TECHNICIAN LEVEL 6 
FABRICATION STREAM 

An Engineering Technician Level 6 is an employee 
who has the equivalent level of training and/or 
experience to a Tradesperson Level 6 but is engaged 
in detail drafting or planning or technical work which 
requires the exercise of judgement and skill in excess 
of that required of an employee at Level 5 under the 
supervision of technical staff. 

TRADESPERSON SPECIAL CLASS LEVEL 7 
FABRICATION STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream under minimal supervision either 
individually or in a team environment. Exercises 
a high level of judgement and a wider range of 
skills relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on equipment, plant, vehicles, machin- 
ery, fabrication or components. 

— Understands and exercises safety. 



— Works from drawings, prints or plans and devel- 
ops drawings and undertakes basic design as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Writes programmes, set up, prove, edit and verify; 

for cutting, shaping and forming on NC/CNC 
machines or control units. Utilises CAD/CAM or 
computer systems to write NC/CNC programmes. 

— Performs marking out tasks. 
— Undertakes soldering and/or welding, cutting and 

heat treatment. 
— Understands quality control and quality assurance 

techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Advises in development of training and provides 
guidance and assistance to other staff. 

— Uses computer keyboards and undertakes com- 
puter programming. 

— Provides verbal and written reports of a technical 
nature. 

Qualifications 
— Post Trade Certificate or formal equivalent 

OR 
— X% of Advanced Certificate. 
— Y% of Advanced Certificate. 
— Z In House Training Modules. 

ENGINEERING TECHNICIAN LEVEL 7 
FABRICATION STREAM 

Engineering Technician Level 7 means an employee 
who has equivalent level of training and/or experience 
to a—Special Class Level 6 but is engaged in one of 
the following areas; 

(i) Detail drafting or planning or technical duties 
requiring judgement and skill in excess of that 
required of a technician at Level 6 under the 
supervision of Technical Staff; or 

(ii) possesses a level of training and/or experience at 
Level 6 and exercises cross skilling in technical 
fields as defined. 

TRADESPERSON LEVEL 4 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises advanced trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Develops 
independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies commissions and fault finds on equipment, 
plant, vehicles, machinery, components or instru- 
ments. 

— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 

— Understands quality assurance and applies quality 
control techniques. 

— Undertakes a wider range of tasks which are 
incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Trade Certificate or formal equivalent. 

TRADESPERSON LEVEL 5 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises improved trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Develops 
independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies commissions and fault finds on equipment, 
plant, vehicles, machinery, components or instru- 
ments. 

— Understands and exercises safety. 
— Works from drawings, prints or plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards. 
— Provides verbal and written reports. 

Qualifications 
— Completion of 33% of Qualification for Level 7 

(Post Trade Certificate or formal equivalent). 
OR 

— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 5 
ELECTRICAL/ELECTRONIC STREAM 

An Engineering Technician Level 5 is an employee 
who has the equivalent level of training and/or 
experience to a Level 5 tradesperson in the technical 
fields as defined but is engaged in detail drafting or 
routing planning or technical tasks requiring technical 
knowledge. 

TRADESPERSON SPECIAL CLASS LEVEL 6 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises improved trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Exercises 
independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 



Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
plant, vehicles, machinery, components or instru- 
ments. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings as required. Applies calculations 
where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 
— Applies quality control and exercises quality 

assurance techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of the 
main task or function. 

— Provides guidance, assistance and training to other 
staff. 

— Uses computer keyboards and undertakes basic 
computer programming. 

— Performs work of a general nature on radio, 
communication and electronic equipment. 

— Provides verbal and written reports. 
Qualifications 

— Completion of 66% of Qualification for Level 7 
(Post Trade Certificate or formal equivalent). 
OR 

— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 6 
ELECTRICAL/ELECTRONIC STREAM 

Engineering Technician Level 6 means an employee 
who has the equivalent level of training and/or 
experience to a Tradesperson Level 6 but is engaged 
in detail drafting or planning or technical work which 
requires the exercise of judgement and skill in excess 
of that required of an employee at Level 5 under the 
supervision of technical staff. 

TRADESPERSON SPECIAL CLASS LEVEL 7 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream under minimal supervision either 
individually or in a team environment. Exercises 
a high level of judgement and a wider range of 
skills relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
plant, vehicles, machinery, components or instru- 
ments which utilise circuitry or control systems. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings and undertakes basic design as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 

— Applies quality control and quality assurance 
techniques. 

— Undertakes a wider range of advanced tasks which 
are incidental or peripheral to the performance of 
the main tasks or function. 

— Advises in development of training and provides 
guidance and assistance to other staff. 

— Uses computer and undertakes computer program- 
ming. 

— Performs work on radio, communication and 
electronic systems and equipment. 

— Provides verbal and written reports of a technical 
nature. 

Qualifications 
— Post Trade Certificate or formal equivalent 

OR 
— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 7 
ELECTRICAL/ELECTRONIC STREAM 

Engineering Technician Level 7 means an employee 
who has the equivalent level of training and/or 
experience to a—Special Class Level 6 but is engaged 
in one of the following areas; 

(i) Detail drafting or planning or technical duties 
requiring judgement and skill in excess of that 
required of a technician at Level 6 under the 
supervision of Technical Staff; or 

(ii) possesses a level of training and/or experience at 
Level 6 and exercises cross skilling in technical 
fields as defined. 

ADVANCED TRADESPERSON LEVEL 8 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream under minimal supervision with 
broad discretion within their work environment. 
Exercises a high level of judgement and exercises 
a wider range of skills relevant to the specific 
requirements of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
machinery, plant, vehicles, instruments and com- 
ponents which utilise complex electrical, elec- 
tronic, mechanical and fluid power principles and 
controlled by complex digital and/or analogue 
control systems using integrated circuitry. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings and undertakes basic design as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 
— Responsible for quality control and ensure adher- 

ence to quality assurance procedures and work 
organisation. 

— Undertakes a wider range of tasks which are 
incidental or peripheral to the performance of the 
main task or function. 

— Provide trade/technical guidance and training to 
other staff. 

— Uses computer and undertakes computer program- 
ming. 
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— Applies computer integrated manufacturing tech- 
niques 

— Plan maintenance programmes. Provides verbal 
and written reports of a technical nature. 

— Performs work on radio and communication 
systems and complex equipment. 

Qualifications 
— Post Trade Certificate plus 
— X% modules of Advanced Certificate or 
— Y% modules of Associate Diploma—or equiva- 

lent level of accredited training 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 8 
ELECTRICAL/ELECTRONIC STREAM 

An Engineering Technician Level 8 means an 
employee who has the equivalent level of training 
and/or experience to an Advanced Tradesperson— 
Level 8 but is engaged in one of the following areas 
to the extent of that training; 

(i) Detail drafting involving originality of thought 
which requires the exercise of judgement and skill 
in excess of that required of a Technician at level 
7 under the supervision of Technical and/or 
professional Staff; or 

(ii) is engaged in planning or technical duties requir- 
ing judgement and skill in excess of that required 
of a Technician at level 7 under the supervision 
of Technical and/or professional Staff; or 

(iii) exercises a level of cross shilling in technical 
fields as defined. 

ADVANCED TRADESPERSON LEVEL 9 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream. Applies tasks organisational skills 
and exercises a high level of judgement/broad 
discretion within their work environment and a 
wider range of skills relevant to the specific 
requirements of the organisation. 

Indicative Tasks 
— Assembles, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies, commissions and fault finds on equipment, 
machinery, plant, vehicles, instruments and com- 
ponents which utilise complex electrical, elec- 
tronic, mechanical and fluid power principles and 
controlled by complex digital and/or analogue 
control systems using integrated circuitry. 

— Understands and exercises safety. 
— Works from drawings, prints or plans and devel- 

ops drawings and undertakes basic design as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out tasks. 
— Undertakes soldering and/or welding and cutting. 
— Responsible for quality control and ensure adher- 

ence to quality assurance procedures and work 
organisation. 

— Undertakes a wider range of tasks which are 
incidental or peripheral to the performance of the 
main task or function. 

— Provide trade/technical guidance and training to 
other staff. 

— Develops computer programmes to aid setting up, 
commissioning, maintenance and operation of 
equipment and/or systems. 

— Applies computer integrated manufacturing tech- 
niques involving computer operating and pro- 
gramming. 

— Plan maintenance programmes and prepare tech- 
nical reports on specific tasks. 

— Performs work on complex radio and communica- 
tion systems. 

Qualifications 
— Advanced Certificate or 
— Y% modules of an Associate Diploma or equiva- 

lent level of accredited training 
— Z In House training modules. 

ENGINEERING TECHNICIAN LEVEL 9 
ELECTRICAL/ELECTRONIC STREAM 

An Engineering Technician Level 9 has an equiva- 
lent level of training and/or experience to that of an 
Advanced Tradesperson Level 9 but is engaged on one 
of the following areas; 

(i) Undertakes drafting or planning or technical 
duties which requires the exercise of judgement 
and skill in excess of that required at the Level 8; 
or 

(ii) exercises a level of cross shilling in technical 
fields as defined, consistent with the training and 
experience at this grade. 

ADVANCED TRADESPERSON LEVEL 10 
ELECTRICAL/ELECTRONIC STREAM 
Key Responsibilities 
— Exercises specialised advanced trade skills at the 

level attained by post trade qualifications or 
accreditations thereto, relevant to the specific 
requirements of the organisation 

Indicative Tasks 
— Exercises a high level of judgement whilst 

working on advanced equipment, machinery, 
plant, vehicles, instruments and components 
which utilise complex electrical, electronic, me- 
chanical and fluid power principles and are 
controlled by complex digital and or analogue 
circuitry. 

— Works independently and without supervision. 
Applies task organisational skills and broader 
discretion within the work environment. 

— Undertakes design, prototype and development 
work in collaboration with Engineer. 

— Understands and exercises safety in the work 
place. 

— Works from drawings, prints or plans and devel- 
ops drawings as required. Applies calculations 
where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/component identification, selection, ap- 

plication and installation. 
— Performs marking out or measuring tasks. 
— Undertakes soldering and/or welding and cutting. 
— Responsible for quality control and ensure adher- 

ence to quality assurance procedures and work 
organisation. 

— Undertakes a wider range of tasks which are 
incidental or peripheral to the performance of the 
main task or function. 

— Provides technical guidance and training to other 
staff. 

— Possesses and uses computer programming skills 
to set up, commission, maintain and operate 
equipment and/or systems. 
OR 
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— Applies Advanced computer and integrated manu- 
facturing techniques involving computer operat- 
ing and programming. 

— Plan maintenance programmes and prepare tech- 
nical reports on specific tasks. 

Qualifications 
— Completed 3rd year Associate Diploma or formal 

equivalent 
— Z In House training modules. 

ENGINEERING ASSOCIATE LEVEL 10 
ELECTRICAL/ELECTRONIC STREAM 

Engineering Associate Level 10 means an employee 
who works above and beyond a Technician at Level 9 
and has successfully completed 3rd year part time of 
an Associate Diploma or the equivalent level of 
accredited training and is engaged in; 

(i) Making of major design drawings or graphics or 
performing technical duties in a specific field of 
engineering, laboratory or scientific practice such 
as research design, testing, manufacture, assem- 
bly, construction, operation, diagnostics and 
maintenance or equipment facilities or products, 
including computer software, quality processes, 
occupational health and safety and/or standards 
and plant and material security processes and like 
work; or 

(ii) Planning of operations and/or processes including 
the estimation of requirements of staffing, mate- 
rial cost and quantities and machinery require- 
ments, purchasing materials or components, 
scheduling, work study, industrial engineering 
and/or materials handling process. 

TRADESPERSON LEVEL 4 
TIMBER & ALLIED STREAM 
Key Responsibilities 
— Exercises trade skills and knowledge of the stream 

under limited supervision either individually or in 
a team environment. Develop independent judge- 
ment and exercises a wider range of skills relevant 
to the specific requirements of the organisation. 

Indicative Tasks 
— Constructs, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies on buildings, plant, furniture, equipment, 
machinery, vehicles and components. 

— Understands and exercises safety. 
— Works from drawings, prints and plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools and instruments. 
— Material/tooling/component identification, selec- 

tion, application and installation. 
— Performs marking out tasks. 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes tasks which are incidental or periph- 

eral to the performance of their main task or 
function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards 
— Provides verbal and written reports. 

Qualifications 
— Trade Certificate or formal equivalent 

TRADESPERSON LEVEL 5 
TIMBER & ALLIED STREAM 
Key Responsibilities 

— Exercises improved trade skills and knowledge of 
the stream under limited supervision either indi- 
vidually or in a team environment. Develops 

independent judgement and exercises a wider 
range of skills relevant to the specific require- 
ments of the organisation. 

Indicative Tasks 
— Constructs, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures, modi- 
fies on buildings, plant, furniture, equipment, 
machinery, vehicles and components. 

— Understands and exercises safety. 
— Works from drawings, prints and plans. Applies 

calculations where necessary. 
— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tool/component identification, selection, 

application and installation. 
— Performs marking out tasks. 
— Understands quality assurance and applies quality 

control techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of their 
main task or function. 

— Provides guidance and assistance to other staff. 
— Uses computer keyboards 
— Provides verbal and written reports. 

Qualifications 
— Completion of 33% Qualification for Level 7 

(Post Trade Certificate or formal equivalent). 
OR 

— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z in House training modules. 

TRADESPERSON SPECIAL CLASS LEVEL 6 
TIMBER & ALLIED STREAM 
Key Responsibilities 
— Exercises advanced trade skills and knowledge of 

the stream under limited supervision either indi- 
vidually or in a team environment. Exercises 
independent judgement and a wider range of skills 
relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Constructs, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on buildings, plant, furniture, equipment, 
machinery, vehicles and components. 

— Understands and exercises safety. 
— Works from drawings, prints and plans and 

develops design drawings as required. Applies 
calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tool/component identification, selection, 

application and installation. 
— Performs marking out tasks. 
— Applies quality control and exercises quality 

assurance techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of their 
main task or function. 

— Provides guidance, assistance and training to other 
staff. 

— Uses computer keyboards and undertakes basic 
computer programming. 

— Provides verbal and written reports. 
Qualifications 
— Completion of 66% Qualification for Level 7 

(Post Trade Certificate or formal equivalent). 
OR 
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— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z in House training modules. 

TRADESPERSON SPECIAL CLASS LEVEL 7 
TIMBER & ALLIED STREAM 
Key Responsibilities 
— Exercises specialised trade skills and knowledge 

of the stream under minimal supervision either 
individually or in a team environment. Exercises 
a high level of judgement and a wider range of 
skills relevant to the specific requirements of the 
organisation. 

Indicative Tasks 
— Constructs, manufactures, installs, repairs, main- 

tains, examines, inspects, tests, measures and 
modifies on buildings, plant, furniture, equipment, 
machinery, vehicles and components. 

— Understands and exercises safety. 
— Works from drawings, prints and plans and 

develops drawings and undertakes basic design, as 
required. Applies calculations where necessary. 

— Uses fixed, portable and hand machines. 
— Utilises hand tools and precision instruments. 
— Material/tool/component identification, selection, 

application and installation. 
— Performs marking out tasks. 
— Applies quality control and exercises quality 

assurance techniques. 
— Undertakes a wider range of tasks which are 

incidental or peripheral to the performance of their 
main task or function. 

— Advises in development of training and provides 
guidance and assistance to other staff. 

— Uses computer keyboards and undertakes com- 
puter programming. 

— Provides verbal and written reports of a technical 
nature. 

Qualifications 
— Post Trade Certificate or formal equivalent 

OR 
— X% of Advanced Certificate. 
— Y% of Associate Diploma. 
— Z in House training modules. 

WORKSHOPS PRODUCTION EMPLOYEE 
LEVEL 1 
Key Responsibilities 

Undertakes routine manual duties to the level of 
training under direct supervision. 
Indicative Tasks 

* Performs general manual/cleaning duties. 
* Undertakes pick up and deliveries. 
* Undertakes motor vehicle driving. 
* Assist in slinging and coupling. 
* Assists Crane Drivers. 
* Operates lifting equipment. 
* Uses selected hand tools. 
* Exercises safety within the workplace. 

WORKSHOPS PRODUCTION EMPLOYEE 
LEVEL 2 
Key Responsibilities 

Exercises a wide range of skills in manufacturing 
maintenance, stores or operational duties and is 
responsible for the quality of their own work and 
exercises discretion subject to routine supervision 
wither individually or in a team environment to the 
level of training. 

EMPLOYEE 

Indicative Tasks 
* Manufacturers items and components to a re- 

quired standard using simple plan/drawings and 
measuring equipment. 

* Assists crane drivers and other drivers using 
correct hand signals. 

* Operates lifting equipment and carries out sling- 
ing and coupling duties. 

* Performs specific manual or machine assisted 
cleaning tasks. 

* Setting up and operation of specific types of fixed 
and portable machines. 

* Performs routine maintenance tasks on plant and 
equipment. 

* Uses a range of hand tools. 
* Undertakes receiving, despatching and inventory 

control. 
* Keyboard operation. 
* Recognises basic quality standards/faults. 
* Maintain necessary records. 
* Exercises safety in the workplace. 

WORKSHOPS PRODUCTION EMPLOYEE 
LEVELS 
Key Responsibilities 

Exercises a wide range of skills including basic trade 
fault finding in manufacturing, maintenance and may 
also undertake a wide range of operational stores or 
administration duties. Responsible for quality of own 
work, exercises discretion and co-ordinates work in a 
team environment or works individually under general 
supervision to the level of training. 
Indicative Tasks 

* Basic trades. 
* Detect and correct faults. 
* Setting up and operation of a wider range of 

specific fixed and portable machines. 
* Works from instructions, drawings, plans and 

procedures and uses precision measuring instru- 
ments. 

* Exercises and implements safety procedures. 
* Licensed, Certified and Qualified operation of 

mobile plant, motor truck and cranes. 
* Undertakes preventative maintenance including 

running repairs on plant and equipment. 
* Select and uses hand tools and equipment. 
* Assists in general office administration duties. 
* Operation and co-ordination of a store including 

inventory and stock control. 
* Keyboard operation. 
* Maintain necessary records. 
* Provides on job training. 

WORKSHOPS PRODUCTION EMPLOYEE 
LEVEL4 
Key Responsibilities 

Exercises a wide range of skills (trade or equivalent) 
applicable to the relevant stream under limited supervi- 
sion either individually or in a team environment. 
Develops independent judgement and exercises a wider 
range of skills relevant to the requirements of the 
organisation. 
Indicative Tasks 

* Approves and passes first off samples and 
maintains quality of product. 

* Works from drawing, prints or plans. 
* Operates, sets up and adjusts machinery to the 

level of training position including production 
process welding. 
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* Undertakes running repairs on a range of ma- 
chines/work stations including preventative main- 
tenance. 

* Operates all lifting equipment. 
* Undertakes erection and dismantling of scaffold- 

ing. 
* Operate all mobile plant include motor trucks. 
* Computer Operation (MRPS MINCOM etc) 
* Undertake general office administration duties at 

a higher level than level 3. 
* Operation and co-ordination of a store including 

inventory and stock control at level higher than 
level 3. 

* Provides On Job training in conjunction with 
appropriate trainers. 

CIVIL AND ELECTRICAL SYSTEMS 
MAINTAINER LEVEL 1 (TRAINEE) 

Undertakes routine manual duties to the level of 
training under direct supervision, usually in a team. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Performs general non-trade tasks as appropriate to 
relevant streams. 

* Operates relevant hand tools, equipment and 
machinery associated with work area. 

* Performs general cleaning duties. 
* Drives light vehicles. 
* Exercises safety within the workplace. 

MAINTAINER LEVEL 2 
Key Responsibilities 

Utilises manual and mechanical aids, provides 
assistance and exercises basic skills on a wide range of 
non-trade tasks under direct supervision either individ- 
ually or in a team to the level of training. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Performs general non-trade tasks as appropriate to 
relevant streams. 

* Operates relevant hand tools, equipment and 
machinery associated with work area. 

* Performs specific manual or machine assisted 
cleaning tasks. 

* Recognises basic quality standards/faults/ 
* Maintains necessary records. 
* Exercises safety within the workplace. 
* Drives light vehicles. 

MAINTAINER LEVEL 3 AND 3A 
Key Responsibilities 

Utilises manual and mechanical aids, motor trucks, 
mechanical plant and mobile and fixed overhead 
cranes, provides assistance and exercises basic skills on 
a wide range of non-trade tasks under direct supervision 
either individually or in a team to the level of training. 
Indicative Tasks 

An employer at this level may be required to perform 
all or some of the following tasks:— 

* Performs general non-trade tasks as appropriate to 
relevant streams. 

* Operates relevant hand tools, equipment and 
machinery associated with work area. 

* Performs specific manual or machine assisted 
cleaning tasks. 

* Recognises basic quality standards/faults. 
* Maintains necessary records. 
* Performs motor truck driving duties as required. 
* Operates relevant licensed and/or certificated 

mechanical plant and mobile and fixed overhead 
cranes as appropriate. 

* Performs routine maintenance and running repairs 
and basic fault finding to vehicles, mechanical 
plant, mobile cranes and other equipment as 
appropriate. 

* Exercises safety within the workplace. 

SENIOR MAINTAINER LEVEL 4 
Key Responsibilities 

Utilises manual and mechanical aids, vehicles, and 
plant as appropriate on a wide range of tasks and 
co-ordinates the allocation and maintenance of those 
items as necessary. Responsible for the team or small 
groups when required, assists with both the co- 
ordination of work and with the provision of on-the-job 
training of staff, exercises discretion and works in a 
team or individually under minimal supervision. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Performs general non-trade tasks as appropriate to 
relevant streams. 

* Operates as required and performs or co-ordinates 
the necessary maintenance to relevant hand tools, 
equipment and machinery. 

* Understands and applies quality control tech- 
niques. 

* Detects faults and where appropriate arrange 
rectification. 

* Performs the necessary administrative duties. 
* Supervises, controls and co-ordinates group or 

individuals activities when required. 
* Provides on-the-job training. 
* Exercises and implements safety procedures and 

requirements. 

ADVANCED MAINTAINER LEVEL 5 
Key Responsibilities 

Operation, supervision, control and co-ordination, as 
appropriate, of work groups or other functions and 
exercises discretion on a wide range of non-trade tasks, 
or some basic trade tasks, under general supervision 
either individually or in a team to the level of training. 

Indicative Tasks 
* Supervises individuals or groups. 
* Supervises other activities as required. 
* Performs basic trade tasks as appropriate. 
* Operates, controls and performs routing mainte- 

nance to complex specialised machinery. 
* Understands and implements quality control tech- 

niques. 
* Detects faults and where appropriate arranges 

rectification. 
* Provides on-the-job training. 
* Performs necessary administrative tasks. 
* Exercises and implements safety procedures and 

requirements. 

ADVANCED MAINTAINER LEVEL 6 
Key Responsibilities 

Planning, direction, supervision, control and co- 
ordination, as appropriate of work groups or other 
functions above the classification criteria for Level 5 
and exercises discretion in a wide range of non-trade 
tasks, or some basic trade tasks, under general 
supervision either individually or in a team to the level 
of training. 

Indicative Tasks 
An employee at this level may be required to 

perform all or some of the following tasks:— 
* Supervises individuals or groups. 
* Supervises other activities as required. 
* Performs basic trade tasks as appropriate. 
* Plans, directs and co-ordinates complex special- 

ised machinery. 
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* Understands and implements quality control tech- 
niques. 

* Detects faults and where appropriate arranges 
rectification. 

* Provides on-the-job training. 
* Performs necessary administrative tasks. 
* Exercises and implements safety procedures and 

requirements. 
* Responsibility for groups or activities the classifi- 

cation criterion for which is specifically nomi- 
nated at this level. 

OPERATIONS 
OPERATIONS EMPLOYEE LEVEL 1 (TRAINEE) 
Key Responsibilities 

This is a position for a new recruit to the operations 
division who undertakes induction training during a six 
month probationary period. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Performs cleaning and manual handling. 
* Provides passenger assistance (ie. train informa- 

tion load/unload luggage). 

OPERATIONS EMPLOYEE LEVEL 2 
Key Responsibilities 

Performs miscellaneous tasks of a non trade nature 
around stations, yards, passenger and freight depots. 

Effectively handle and stow consignments in a 
designated area. Generally works in a team. 

May work at more than one location during a shift, 
be utlised on other general activities including those in 
a higher or lower designation of the station or depot. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks: 

* Light Vehicle driving 
* Load/unload motor rail 
* Number taking 
* Stowing and securing freight including items on 

wagons 
* Parcels receipt and delivery 
* Undertake cleaning and maintain the workplace in 

a clear and safe manner 
* Manual handling 
* Barracks caretaking 
* Slinging and coupling 

OPERATIONS EMPLOYEE LEVEL 3 
Key Responsibilities 

Responsible for ensuring that loading is stowed and 
secured correctly prior to despatch of wagons. 

Ensure dangerous goods are identified and trans- 
ported in accordance with regulations. 

Receipt and processing of consignment notes. 
Carry out designated shunting operations (and at 

certain locations train movements) in shunting yards 
and associated sidings, generally works in a team. 

May work at more than one location during a shift, 
be utilised on other general activities including those 
of a higher or lower designation of the station or depot. 
Indicative Tasks 

* Assist marshall and de-marshall trains 
* Collect wagons for despatch and place inward 

wagons to various sidings 
* Relay hand signals 
* Note and report any irregularities of wagons 

and/or loading 
* Observe safety requirements in shunting yards 
* Report all mishaps 
* Checking/securing 
* Consignment note acceptance and clerical duties 
* Base radio 
* Light Vehicle driving 

OPERATIONS EMPLOYEE LEVEL 3A 
Key Responsibilities 

Responsible for operation or signalling and safe 
passage of trains in country areas. 

Responsible for the operation of mobile plant in 
freight yards, in a safe and efficient manner. 

Responsible for truck driving up to 9 tonne. 
May work at more than one location during a shift, 

be utilised on other general activities including those 
in a higher or lower designation of the station or depot. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks: 

* Operate signal cabin 
* Car driving 
* Observe safety requirements 
* Report signal and points failures 
* Load/unload and store containers 
* Ensure containers are correctly stowed and se- 

cured prior to despatch of wagons 
* Check that mechanical equipment is in safe 

working order 
* Perform running maintenance on mechanical 

equipment 
* Light vehicle driving 
* Truck driving up to 9 tonne 

OPERATIONS EMPLOYEE LEVEL 5 
Key Responsibilities 

Responsible for the efficient preparation and des- 
patch of trains, and associated servicing of clients in the 
placing and despatch of freight to and from sidings and 
loading points. 

Responsible for the operation of the Container 
Handling Machine at Kewdale. 

Responsible for carrying out train running in a safe 
and efficient manner and in accordance with the book 
of rules. 

At Forrestfield controls a shunting team under direct 
supervision of a Operation Employee Level 6. 

May work at more than one location during a shift, 
be utilised on other general activities including those 
in a higher or lower designation of the station or depot. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Controlling a shunting team 
* Train despatch 
* Light vehicle driving 
* Operate signal cabin 
* Supervision 
* Operate container handling machine 

OPERATIONS EMPLOYEE LEVEL 6 
Key Responsibilities 

Controls the movement of traffic in the following 
situations:— 

* At major marshalling yards controls a shunting 
team, marshalling and de-marshalling trains 

* Oversees yard operations to ensure the safe 
despatch of trains and security of incoming trains 

* At major centres controls the signalling of trains 
over signal controlled territory 

* Ensures employees carry out their work in a safe 
manner 

May work at more than one location during a shift, 
be utilised on other general activities including those 
in lower designation of the station or depot. 

Indicative Tasks 
An employee at this level may be required to 

perform all or some of the following tasks:— 
* Control a shunting team 
* Despatch of trains 



* Signalling 
* Safety of operations 
* Supervision 

MOTIVE POWER 
RAILWAY VEHICLE MAINTAINER LEVEL 1 
(TRAINEE). 
Key Responsibilities 

To maintain an acceptable level of cleanliness and 
tidiness in all designated area. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks: 

* Perform general cleaning duties 
* Perform general manual handling tasks 
* Exercise safety 
* Drive motor vehicle. A class license. 

RAILWAY VEHICLE MAINTAINER LEVEL 2 
Key Responsibilities 

To operate fixed plant, carry out minor maintenance 
tasks and assist other staff with the maintenance of 
Locomotives, Rollingstock and other ancillary vehi- 
cles, machines and equipment operated by Westrail. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks. 

* Assist all staff in servicing, maintenance, repair 
and where applicable re-railing or railway vehi- 
cles 

* Perform specific cleaning tasks using manual or 
mechanised means 

* Assist to provide efficient store counter service 
* Carry out specific service and maintenance tasks 
* Operate fixed plant 
* Operate lifting equipment 
* Utilised selected hand tools and machines 
* Drive motor vehicles requiring an A class license 
* Exercise safety 
* On job instruction 

RAILWAY VEHICLE MAINTAINER LEVEL 3 
Key Responsibilities 

To carry out repairs, component change out, servic- 
ing and modification to Rollingstock in repair depot. 
Provide support functions for the maintenance of 
locomotives, rollingstock and other ancillary vehicles, 
machines and equipment operated by Westrail. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks. 

* Carry out repairs, servicing (including re-railing) 
to rollingstock and other vehicles 

* Use hand tools and machines 
* Operate mobile plant and mobile and overhead 

cab cranes 
* Assist with and direct the operation of mobile and 

mobile crane, including slinging and coupling 
* Drive motor truck to B class license requirement 
* Service and maintain locomotive, rollingstock and 

other vehicle batteries 
* Assist with office administration duties 
* Keyboard operation 
* Control and operate supply store 
* On job instruction 
* Maintain records 
* Exercise safety 
* Undertake cleaning tasks 

RAILWAY VEHICLE MAINTAINER LEVEL 4 
Key Responsibilities 

To examine, inspect, identify faults, repair, service, 
maintain and brake test rollingstock as part of a train 
or as single vehicles. 

Indicative Tasks 
An employee at this level may be required to 

perform all or some of the following tasks. 
* Examine inspect and identify faults on trains 
* Brake test trains and issue certificates 
* Carry out repairs, servicing and maintenance to 

rollingstock (including re-railing) 
* Use hand and machine tools 
* Operate mobile plane and cranes 
* Assist with and direct the operation of mobile 

plant and cranes 
* Drive motor vehicles to A and B licence require- 

ments 
* Carry out on job instruction 
* Carry out multi skilled tasks in non wagon 

function depots 
* Maintain records 
* Exercise safety 
* Undertake cleaning tasks 

RAILWAY VEHICLE MAINTAINER LEVEL 5 
Key Responsibilities 

To co-ordinate and assist team in the examination, 
inspection, fault identification, brake testing, repair, 
servicing and maintenance of rollingstock as part of a 
train or as a single vehicle. 

Indicative Tasks 
An employee at this level may be required to 

perform all or some of the following tasks: 
* Co-ordinate a team 
* Assist team with and/or carry out examination, 

inspection and fault identification of trains. 
* Assist team with and/or carry out brake tests on 

trains or single vehicles and issue certificates 
where applicable 

* Assist team with and/or carry out repairs, servic- 
ing and maintenance of rollingstock (including 
re-railing) 

* Utilise hand and machine tools 
* Operate mobile plant and cranes 
* Assist with and direct the operation of mobile 

plant and cranes 
* Trammel and gauge rollingstock 
* On job instmction 
* Maintain Records 
* Office administration 
* Keyboard operation 
* Organise material supply 
* Organise rollingstock movement in and around 

depot or yard 
* Exercise safety 
* Drive motor vehicles (A & B License) 
* Undertake cleaning tasks 

URBAN PASSENGER 
SUBURBAN RAIL ATTENDANT LEVEL 1 
(TRAINEE) 
Key Responsibilities 

To assist in the provision of quality service to 
passengers by ensuring a high standard of presentation 
of railcars while learning about other aspects of 
passenger service. 

Indicative Tasks 
— Cleaning of railcars 
— Submission of damage reports 
— Assist in cleaning of stations and buildings 
— Assist in work of Passenger Services Assistant 
— Attend induction training courses as required 

SUBURBAN RAIL ATTENDANT LEVEL 2 
Key Responsibilities 

lb assist in the provision of quality service to 
passengers by ensuring a high standard of presentation 
of railcars. 
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Indicative Tasks 
— Cleaning of railcars 
— Submission of damage reports to Chief Suburban 

Rail Attendant 
— Cleaning of depot buildings and facilities 
— Tidying of depot surrounds 
— Carry out cleaning duties of Suburban Rail 

Attendant level 3 as required 
— If qualified, act in position of Suburban Rail 

Attendant level 3 when required 
SUBURBAN RAIL ATTENDANT LEVEL 3 
Key Responsibilities 

To assist in the provision of quality service to 
passengers by: 
(a) ensuring a high standard of presentation of 

railcars, stations, station facilities and surrounds; 
(b) offering assistance to passengers on platforms. 

Indicative Tasks 
— Cleaning of station and depot buildings, platforms 

and facilities 
— Minor maintenance to station and depot buildings, 

platforms and facilities 
— Tidying of station and depot surrounds 
— Provision of information and other assistance to 

passengers where practicable 
— Report damage and/or urgent repair requirements 

to appropriate Passenger Services Assistant 
— Perform random surveillance of railway property 

and report any unusual activities to General 
Report Centre 

— Act in position of Passenger Services Assistant for 
relief and special purposes 

— Cleaning of railcars 
— Submission of damage reports to Chief Suburban 

Rail Attendant 
CHIEF SUBURBAN RAIL ATTENDANT LEVEL 5 
Key Responsibilities 

To assist in the provision of quality services to 
passengers by: 
(a) ensuring a high standard of presentation of railcars 

and depot buildings, facilities and surrounds; super- 
vising the training of Trainee SRA's and SRA's; 
supervising, supporting and counselling SRA's. 

(b) carrying out surveillance of railcars and other 
property within depots. 

Indicative Tasks 
— Allocation of specific tasks to depot based SRA's 
— Supervision of SRA's in the performance of those 

tasks 
— Ensure provision of resources for SRA's 
— Counsel SRA's on work performance and procedures 
— Arrange appropriate action on damage reports 

from SRA's 
— Cleaning of railcars, depot buildings, facilities and 

surrounds 
— Monitor training requirements of trainee SRA's 
— Surveillance of railcars, buildings and facilities 

within depots and reporting of unusual incidents 
PASSENGER SERVICE ASSISTANT LEVEL 5 
Key Responsibilities 

To provide quality service to passengers by: 
ensuring a high standard of presentation of 
facilities at stations; 
offering a wide range of assistance to passengers; 
assisting in the provision of a pleasant and secure 
environment for travel. 

Indicative Tasks 
— Carry out frequent inspections of all stations in the 

group with respect to cleanliness; equipment 
serviceablility; condition of buildings, fixtures 
and platform surfaces and as appropriate the 
cleanliness and condition of pedestrian mazes and 
footpaths, footbridges, subways, car parks and bus 
interchange facilities 

— Report maintenance or work required to Passenger 
Service Manager 

— Post/remove notices as required 
— Lock/unlock passenger facilities as necessary 
— Provide physical assistance and/or advice to 

passengers 
— Provide travel information to passengers 
— Observe passenger behaviour and take appropriate 

action 
— Monitor passenger bus/train integration at inter- 

change stations and advise Passenger Service 
Manager/Train Controller of any problems and/or 
action taken 

— Supervise group travel passengers 
— Assist passengers entraining and detraining 
— Observe passenger behaviour and take appropriate 

action 
— Assist in maintaining tidy condition of railcars on 

traffic, remove litter as far as practicable and 
notify driver of any other servicing requirements 

— In emergency, co-operate with driver and/or 
emergency personnel as required 

— Cairy out safeworking and/or other duties for 
which qualified when requested to do so by Train 
Controller or Passenger Service Manager 

— Carry out canna counts 
— Perform random surveillance of railway property 

and report any unusual activities General Report 
Centre 

— By manner and personal presentation promote the 
concept of high quality service to passengers 

— Drive motor vehicles as required 
— Assist passengers with ticketing problems as 

required 

SENIOR PASSENGER SERVICE ASSISTANT 
LEVEL 6 
Key Responsibilities 

To provide quality service to passengers by ensuring 
a high standard of presentation of facilities at stations; 
offering a wide range of assistance to passengers; 
assisting in the provision of a pleasant and secure 
environment for travel; provision of revenue protec- 
tion; fostering good relations with the local commu- 
nity. 
Indicative Tasks 
— Inspect tickets on trains and at stations 
— Issue cautions and infringement notices as neces- 

sary 
— Follow up suggestions and request for information 

and assistance, complaints and other incidents by 
visits 

— Assist in ensuring members of aged persons clubs, 
employees of sheltered workshops, schoolchildren 
and other special interest groups are fully briefed 
at regular intervals on services provided 

— All tasks that are undertaken by PSA 

COUNTRY PASSENGER 
PASSENGER ASSISTANT LEVEL 1 (TRAINEE) 
Key Responsibilities 

This is a position for a new recruit to the Passenger 
Services section. Can be called upon to perform the role 
of a Passenger Assistant during initial training. Trainee 
assessed during probational period. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Passenger assistance and information 
* Passenger comfort and safety 
* Collection of revenue 
* Serving meals and drinks to passengers 
* Train cleanliness 
* Effecting emergency procedures as directed 
* Completing necessary documentation as required 
* Dealing with customer complaints and problems 
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PASSENGER ASSISTANT LEVEL 3 
Key Responsibilities 

To ensure that the quality of service provided to 
passengers relfects the overall standard necessary to 
meet Westrail's passenger requirements. 

Can be called upon to relieve in a higher designated 
position. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Passenger assistance and infoimation 
* Passenger comfort and safety 
* Collection of revenue 
* Serving meals and drinks to passengers 
* Train cleanliness 
* Effecting emergency procedures as directed 
* Completing necessary documentation as required 
* Dealing with customer complaints and problems 

PASSENGER ASSISTANT LEVEL 5 
Key Responsibilities 

To ensure that the quality of service provided to 
passengers relfects the overall standard necessary to 
meet Westrail's passenger requirements. 

Can be called upon to relieve in a lower or higher 
designated position. 

Supervision of Passenger Assistants Level 2 as required. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Passenger assistance and information 
* Passenger comfort and safety 
* Collection of revenue 
* Serving meals and drinks to passengers 
* Train cleanliness 
* Effecting emergency procedures as directed 
* Completing necessary documentation as required 
* Dealing with customer complaints and problems 
* Supervision of Passenger Assistant's level 2 as 

required 
SENIOR PASSENGER ASSISTANT LEVEL 6 
Key Responsibilities 

To ensure that the quality of service provided to 
passengers relfects the overall standard necessary to 
meet Westrail's passenger requirements. 

Supervise Passenger Assistants. 
Perform safe working duties in accordance with the 

Book of Rules and General Appendix as required. 
Can be called upon to relieve in a lower designated 

position. 
Indicative Tasks 

An employee at this level may be required to 
perform all or some of the following tasks:— 

* Passenger assistance and information 
* Passenger comfort and safety 
* Collection of revenue 
* Train operation 
* Ensuring on train facilities are operational and 

equipment and amenities meet standards 
* Supervision of passenger assistants 
* Interact with locomotice crew for train operation 
* Train cleanliness 
* Effect emergency procedures or delegate as required 
* Complete necessary documentation 
* Dealing with customer complaints and problems 
* Maintaining a high personal profile with regular 

train patrol 
43. Clause 45.—Classification Definitions: Immediately 

following this clause insert the following new clause— 
46.—Liberty to Apply. 

Should any oversight, omission or error arise in 
establishing this award as a true paid rates award there 
shall be liberty to apply to further amend the award to 
reflect the true intent of the parties. 

44. Appendix A: Delete this Appendix and insert in lieu 
thereof: 

Appendix A—Competency Based Classification 
Structures, Implementation Manual. 

Table of Contents. 
Introduction 
Section 1. Tradespersons—All Divisions 
Section 2. Workshops & Supply—Production Em- 

ployee 
Section 3. Engineering—Motive Power 
Section 4. Engineering—Civil & Electrical Systems 
Section 5. Freight Operations 
Section 6. Passenger Operations—Country 

Introduction 
In October 1989 the respondent unions to the 

Railway Employees Award and Westrail entered into 
an agreement to commence a program of examining 
jobs to identify the skills and training requirements that 
would be needed to increase the productivity and 
efficiency of Westrail. 

The parties to that agreement also undertook to 
develop new competency based classification struc- 
tures in order to remove barriers to the utilisation of 
skills acquired through training and to provide im- 
proved career path opportunities for employees. 

The following extract from the award reiterates the 
aims of the Structural Efficiency processes: 

(a) The parties to this award recognise that in 
order to increase the efficiency and produc- 
tivity of the rail industry and to ensure 
mobility within the industry generally, a 
greater commitment to training and skill 
development is needed, but so as to not 
promote deskilling. Accordingly, the parties 
commit themselves to: 

(i) developing a more highly skilled and 
flexible workforce 

(ii) providing employees with career oppor- 
tunities through appropriate training to 
acquire additional skills; and 

(iii) removing barriers to the utilisation of 
skills acquired. 

In preparation for the new competency based 
classification structures the Award was amended in 
May 1990 to require employees to work to the level of 
their skill, competence and training. 

The terms of the award are: 
(a) An employer may direct an employee to 

carry out such duties as are within the limits 
of the employee's skill, competence and 
training, including work which is incidental 
or peripheral to the employee's main tasks or 
functions, provided that such duties are not 
designed to promote deskilling. 

(b) An employer may direct an employee to 
carry out such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursu- 
ant to paragraphs (a) and (b) of this subclause 
shall be consistent with the employer's 
responsibilities to provide a safe and healthy 
working environment 

A complete outline of the structure is shown. 
This manual sets down the arrangements under 

which the new competency based classification struc- 
tures will be introduced in each branch or division and 
how the wider duties provision in the award will 
operate. 
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Engineering 

Operations urban 
Passenger 

Country 
Passenger 

Trades Non-Trades Civil & 
Electrical 

Motive 
Power 

Systems 

Level 10 35% Advanced 
Tradesperson 

30% Advanced 
Tradesperson 

25% Advanced 
Tradesperson 

15% Tradesperson 
Special Class 

10% Tradesperson 
Special Class 

Level 9 

Level 8 

Level 7 

Operations 
Employee 

Senior Passenger 
Service 
Assistant 

Semor 
Passenger 
Assistant 

Advanced 
Maintainer 

Level 6 

Operations 
Employee 

Passenger 
Service 
Assistant 

Passenger 
Assistant 

Advanced 
Maintainer 

Railway 
Vehicle 
Maintainer 

Level 5 105% Tradesperson 

Chief Suburban 
Rail Attendant 

Railway 
Vehicle 
Maintainer 

Workshops 
Production 
Employee 

Senior 
Maintainer 

Level 4 100% Tradesperson 

Operations 
Employee 

Maintainer Railway 
Vehicle 
Maintainer 
Railway 
Vehicle 
Maintainer 
Railway 
Vehicle 
Maintainer 
Railway 
Vehicle 
Maintainer 

Level 3A 96.9% Workshops 
Production 
Employee 
Workshops 
Production 
Employee 
Workshops 
Production 
Employee 
Workshops 
Production 
Employee 

Suburban Rail 
Attendant 

Passenger 
Assistant 

Operations 
Employee 

Maintainer Level 3 93. 

Suburban Rail 
Attendant 

Operations 
Employee 

Passenger 
Assistant 

Maintainer Level 2 89.01% 

Operations 
Employee 

Suburban Rail 
Attendant 

Passenger 
Assistant 

Maintainer Level 1 84. 

Section 1. Tradespersons—All Divisions. 
Contents. 

1.1 The Structure 
1.2 Defined Career Paths 
1.3 Wider Range Of Duties 
1.4 Training For Wider Range Of Duties 
1.5 Translation lb The New Structure 
1.6 Classification Determination and Progres- 

sion 
1.7 Higher Duties 

Appendices 
Translation to New Structure—Appendix A 
Classification Structure—Appendix B 

1. TRADESPERSONS—ALL DIVISIONS 
1.1 The Structure 

Westrail has agreed to introduce the 
classification structure and work level defini- 
tions that were developed for the National 
Metal Industry Award. 

That structure has 14 levels commencing 
at C14 for the induction of new employees 
through to C1 Engineer level. 

The structure has been modified in the 
following way for Westrail's purposes. 

Westrail Levels Metal Trades Levels 

Westrail Levels Metal Trades Levels 

10 Advanced Level 3 C 4 
 Tradesperson   

9 Level 2 C 5 

8 Level 1 C 6 

7 Tradesperson Level 2 C 7 
 Special Class   
6 Level 1 C 8 

5 Tradesperson Level 2 C 9 

4 Tradesperson/ Level 1 C 10 
Workshops 
Production 
Employee 

3 Workshops C 11 
 Production   

2 Employee C 12 

C 13/14 

This part of the manual deals with Levels 
4 to 10 for tradespersons. 

The rates of pay agreed with the Unions 
provide a single rate of pay for each level to 
replace the present three column structure in 
the Award. In addition an experience allow- 
ance for Levels 4—7 will apply after 12 
months and 24 months experience as a 
tradesperson in Westrail. The allowance is 
for total experience as a tradesperson in 
Westrail and employees moving from one 
level to another will continue to have their 
level of experience as a tradesperson recogni- 
sed. On translation to the new structure 



73 W.A.I.G. 775 

previous service with Westrail will count in 
determining eligibility for the allowance. 

1.2 Defined Career Paths 
The new structure has four defined career 

path streams for tradespersons. These are 
illustrated in the following diagram. 

Level 10 

Level 9 

Level 8 ///////////////// 
  /////////////////   
Level? ///////////////// ///////////////// ///////////////// ///////////////// 
  ///////////////// ///////////////// ///////////////// ///////////////// 
Level 6 ///////////////// ///////////////// ///////////////// ///////////////// 
 ///////////////// llllllllllllHill ///////////////// ///////////////// 
Levels ///////////////// ///////////////// ///////////////// ///////////////// 
 ///////////////// ///////////////// ///////////////// ///////////////// 
Level 4 III Hill llllll III Hill HillHHill ///////////////// llllll llllll Hill 

Mechanical Fabrication Electrical/ Timber and 
Stream Stream Electronic Allied 

Stream Stream 

The career paths depicted in the above 
diagram are based on the current work 
undertaken and the technology used within 
Westrail. That is not to say that in the future 
the career opportunities within a particular 
stream will not alter as a result of the 
introduction of new technology and work 
arrangements may allow for the career 
opportunities for a particular stream to 
increase. However, the work reorganisation 
and job redesign processes as well as the 
introduction of new technology will allow for 
the career opportunities within a particular 
stream to increase. 

Broad occupation or work level definitions 
have been developed for all levels in each 
stream. 

The development of detailed competency 
profiles for progression in the structure is 
dealt with later in the manual in the section 
dealing with Classification Determination. 

Under the new structure each person will 
be designated as a Tradesperson, Tradesper- 
son Special Class or Advanced Tradesperson 
followed by the persons core work stream 
and level. 

i.e. Tradesperson Special Class, Mechani- 
cal Level 6. 

1.3 Wider Range of Duties 
Artificial barriers or demarcations be- 

tween jobs within the same stream or 
between streams are eliminated under the 
new structure. 

The only question should be whether a 
tradesperson has received the appropriate 
training and holds the relevant licences/ 
qualifications to carry out the work safely 
and competently. 

Specific job classifications that describe 
narrow job functions such as fitter, copper- 
smith or diesel maintainer which we have all 
been accustomed to will now disappear from 
use. 

The next section discusses training in 
preparation for a wider range of duties. 
However, many tradespersons are already 
competent to carry out work outside their 
core stream. 

The introduction of the new structure now 
allows these people to perform a wider range 
of tasks and to utilise their full range of skills. 
This will lead to people having more varied 

jobs and benefit both the employee and 
Westrail by providing more fulfilling jobs as 
well as improving the efficiency and produc- 
tivity of the organisation and contribute 
towards a worker progressing within the 
structure. 

Vehicle driving is one aspect that falls into 
the area of a wider range of duties. Over a 
long period of time there have been 
anomalies associated with motor vehicle 
driving. A requirement will be that trade- 
speople undertake driving duties associated 
with the work that they are performing. 

In those areas that it is essential for the 
fulfilling of the duties of that occupation 
possession of an "A" Class Motor Drivers 
Licence will be an essential requirement for 
those who should ordinarily be eligible to 
hold one for recruitment into the organisa- 
tion. Workers will be required to undertake 
vehicle driving at any level requiring an "A" 
Class Motor Drivers Licence. However, this 
will not entitle the worker to any additional 
payment. 

The Unions and Westrail are committed to 
avoiding any disputation and have agreed 
that the consultative groups dealing with 
structural efficiency should be used to re- 
solve any problems. 

1.4 Training For Wider Range Of Duties 
Training modules are being developed and 

will be offered to tradespersons to enable 
them to develop new skills in their own core 
stream or skills from other streams. 

The following extract from the award 
details the mechanism to address the training 
for a wider range of duties: 
(b) Following proper consultation in accor- 

dance with subclause (2) of this clause, 
or through the establishment of a train- 
ing committee, the employer shall de- 
velop a training programme consistent 
with: 

(i) the current and future skill needs of 
Westrail; 

(ii) the size, structure and nature of the 
operations of Westrail; 

(iii) the need to develop vocational 
skills relevant to Westrail and the 
rail, metal, engineering and build- 
ing industry through courses con- 
ducted by accredited educational 
institutions and providers. 

(c) Where it is agreed a training committee 
be established that committee should be 
constituted by equal numbers of em- 
ployer and employee representatives 
and have a charter which clearly states 
its role and responsibilities. 

The actual charter for the training commit- 
tee will be developed between Westrail and 
the Unions having full regard for the award 
provisions and considerations in respect to 
specific training issues. 

New apprentices are already being trained 
for this new approach to work. As well as 
being trained in the skills for their core 
stream apprentices are now required to 
undergo training in modules selected from 
other streams by the employer. 

1.5 Translation To The New Structure 
A six month period has been agreed to by 

the Unions and Westrail to trial the new 
classification structure. 
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The objectives of this trial period are 
shown in the Award as: 

• to enable all parties to the Award to 
familiarise themselves with the new 
tradesperson classification and defini- 
tion structure; 
and 

• for each workplace to apply the new 
tradesperson classification and defini- 
tion structure. 

Key points from the Award that have been 
agreed to assist in an orderly transition are: 

• Transfer to the new classification struc- 
ture without loss of pay in accordance 
with an agreed schedule; 

• Performance of work in accordance 
with the new work level definitions; 

• Appropriate consultation at each work 
place to resolve any problems. 

The agreed schedule referred to above is 
at Appendix A. 

In the schedule all of the existing job 
classifications have been assigned to a level 
in the new structure. This was done on the 
basis of the core trade training for that 
classification and by comparing the general 
work of each classification with the new 
work level definitions which are published at 
the end of this manual. 

However, both the Unions and Westrail 
recognise that there may be some individuals 
or work groups carrying out work that 
justifies being lined up in a level different 
from other tradespersons in that classifica- 
tion. 

Where agreement has been reached in any 
case, the full details of the special circum- 
stances and working arrangements of that 
group and what is agreed to apply must be 
fully documented so that future misunder- 
standings are avoided. 

The trial period will provide the opportu- 
nity for Stage 1 of the Structural Efficiency 
process to be completed so that the special 
nature of any claim can be evaluated. 

This is not to be confused with the general 
reclassification which will become available 
under this new structure and is provided for 
in Section 1.6, Classification Determination 
and Progression. 

The necessary changes to the Award will 
be finalised during the trial period and all 
tradespersons will transfer to the new pay 
scales in accordance with the schedule at 
Appendix A. 

The agreement for moving to the new pay 
scales allows for any increases to be phased 
in over a one year period. In practice the first 
instalment will apply after the ratification of 
the new structure and then at 6 month 
intervals. 

A personal letter will be sent to each 
tradesperson to inform them of their new 
designation. The new pay rates and adjust- 
ment details can then be obtained by refer- 
ence to the above appendix. 

If as a result of moving to the new 
tradespersons classification structure a 
worker does not receive a rate of pay which 
is equal to or greater than that which they are 
currently receiving the worker will continue 
to be paid the higher rate by way of an 
income maintenance allowance until such 
time as the worker is promoted to a level that 
has a higher rate of pay to that which they are 

currently receiving. The income maintenance 
allowance will be adjusted in line with 
movements to the award rates. 

1.6 Classification Determination and Progres- 
sion 

Tradespersons entering the new classifica- 
tion structure for the first time will generally 
commence at Level 4. Advancement to 
higher levels will be available through 
reclassification or by promotion to vacant 
positions which have been advertised. 

This will require those tradespersons to be 
able to demonstrate that they have the 
required level of competency for the work at 
the higher level. Training for higher level 
competency development will be undertaken 
both on and off the job. 

Existing tradespeople have been translated 
into the new structure based on their current 
work levels. However, before they can 
progress within the structure they must first 
satisfy the training requirements for the level 
in which they have been lined up on as well 
as achieve the required level of competency. 
This will also apply to new employees who 
will have to meet die higher level prerequi- 
sites to be eligible for progression. 

In practice progression from one level to 
the next shall be contingent upon such 
additional skills being required to be per- 
formed by Westrail, the related level of 
technology being in operation, such a move 
promotes and maintains the cost efficiency 
and effectiveness of the work area, and the 
individual having such prerequisites and 
training as prescribed in the Classification 
Definitions in Clause 45 of the Award and 
Appendix B as well as the demonstrated 
capability. 

Identification of the competencies re- 
quired at each level and the training require- 
ments is presently being carried out by the 
many structural efficiency working parties. It 
is important that this work is progressed 
quickly to enable the classification determi- 
nation process to take place. 

Classification determination means as- 
sessing the competency of each individual 
tradesperson and comparing the work that 
person is carrying out with the work level 
competencies. Where it is determined that 
the work being carried out is at a higher level 
and the actual competency of the tradesper- 
son conforms to the requirements set for the 
higher level the tradesperson concerned will 
be reclassified. 

The detailed arrangements for Classifica- 
tion Determination are still being worked out 
by the Unions and Westrail. 

If during the transition period a worker is 
reclassified in accordance with the agreed 
procedures any wage increases emanating 
from this transition period will be imple- 
mented under the same arrangements appli- 
cable to all employees on transition. 

At the conclusion of the transition period 
any worker who is reclassified will receive 
the total amount for the level that they are 
reclassified to. 

1.7 Higher Duties 
Payment for higher duties will continue to 

be available where a tradesperson is called on 
to relieve a higher level tradesperson who is 
absent from the job because of leave or other 
reasons. 



In these cases the timesheet should show 
the name of the person being replaced and the 
higher level claimed. Supervisors will be 
expected to certify each claim. 

The work arrangements applicable to the 
new classification structure recognise that 
the level of a tradespersons usual work can 
change over time. 

This will most frequently take place where 
an employee has undergone higher level 
training in preparation for advancement and 
as a consequence is provided from time to 
time with a wider range of work. Some of this 
new work may be of a type usually under- 
taken by higher level employees and as the 
individuals level of competency in the work 
develops that person may be relied on more 
frequently. While initially the inffequency of 

the available work and level of competency 
of the individual may not have justified 
payment of higher duties the nature of the job 
will have changed over time and may be 
grounds for permanent reclassification. 

Payment of higher duties will not be 
applicable to an employee canying out 
higher level work as part of a training 
programme. 

The provisions of this section will be 
reviewed by the Unions and Westrail after a 
12 month period following the introduction 
of the new structure. The parties will assess 
the appropriateness of the provisions in 
relation to the incidence of higher capacity 
work performed at various levels during this 
time. 

MECHANICAL STREAM 

Designation 

Appendix A. 

Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

Income Total 
Maintenance Adjustment 

Transition Wage Adjustments 

1st 2nd Srd 

TRADESPERSON MECHANICAL LEVEL 4 
Fitter Mechanical 84(a) 

436.00 3.40 
First 12 Mnths 
After 24 Mnths 
After 12 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

430.50 
442.80 
446.80 
453.20 
442.80 
442.80 
444.70 
442.80 

Fitter Mechanical—Running Shed 

Machinist 1st Class 
Motor Mechanic 
Watch & Clock Repairer 
Scale Adjuster 

92 
93 

109 
101(a) 

TRADESPERSON MECHANICAL LEVEL 5 
Fitter in Diesel Injection Room 84(b) 
Interlocking Fitter 80(i) 
Fitter Mechanical—Diesel Locomotive 84(e)(ii) 

457.80 3.40 
19.20 
13.50 

1.80 
1.80 
6.40 

17.10 

After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

445.60 
451.10 
462.80 
462.80 
458.20 
44730 

Diesel Maintainer 
Tooimaker 
Fitter Mechanical—Marking Off 
—Car Shop 
Fitter In Charge Marking Off 
Table Assistant To 
Scale Adjuster Senior 
Machinist 1st Class 

79(b) 
107 

84(c) 
730 730 2.10 After 24 Mnths 44730 17.10 
7.50 6.00 
4.40 

101(b) 
92 

After 24 Mnths 
After 24 Mnths 

451.10 
442.80 

NC Allowance 17.40 
460.20 

TRADESPERSON MECHANICAL LEVEL 6 479.60 3.40 
.50 7.50 4.00 
.50 7.50 18.10 
30 7.50 10.10 
50 30 
50 7.50 17.90 
50 7.50 12.70 
50 7.50 10.10 
50 1.50 10.10 
50 7.50 2.40 
.50 7.30 

Loco Technician—Running Sheds 
Fitter In Charge Machinery Blocks 
Fitter In Charge Power House 
Mechanical Tradcsperson Special Class 
Fitter In Charge Machinery Flash butt 
Fitter In Charge Tfest Room 
Valve Setter In Charge Weighbridge 
Fitter In Charge Marking Off Table 
Inspector Other Metal 
Inspector Tool Room/Diesel Shop 

After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

467.40 
453.30 
461.30 
478.40 
453.50 
458.70 
461.30 
461.30 
469.00 
471.60 

19.00 
33.10 
25.10 

8.00 
32.90 
27.70 
25.10 
25.10 
17.40 
14.80 

FABRICATION STREAM 
Transition Wage 

Adjustments 

Designation Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

Income Total 
Maintenance Adjustment 

1st 2nd 3rd 
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Designation Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

income Total 
Maintenance Adjustment 

Transition Wage 
Adjustments 

Ist 2nd 3rd 

TRADESPERSON FABRICATION LEVEL 5 
Patternmaker 
Blacksmith Heat Treater 7 
Blacksmith Explosive Hardening 7 
Welder Special Class IV 
Boilermaker Running Shed 72(d 
Boilermaker 7: 

Forgcperson 
TRADESPERSON FABRICATION LEVEL 6 
Inspector Repair Work 81 
Inspector Other Metal 88(< 
Apprentices Trade Supervisor 
Blacksmith in charge Electric 7 
Heat Furnace 
Boilermaker In Charge Marking 7: 
Off Table 
Boilermaker (Programme Operator) 7. 
Profile Chitting 

After 24 Mnths 458.20 
After 24 Mnths 447.50 
After 24 Mnths 447.50 
After 24 Mnths 447.50 
After 24 Mnths 453.20 
First 12 Mnths 443.60 
After 12 Mnths 449.80 
After 24 Mnths 456.00 
After 24 Mnths 461.30 

After 24 Mnths 463.50 
After 24 Mnths 469.00 
After 24 Mnths 485.00 
After 24 Mnths 457.30 

After 24 Mnths 461.30 
After 24 Mnths 456.00 
NC Allowance 17.40 

473.40 

17.10 7.50 7.50 2.10 
17.10 7.50 7.50 2.10 
17.10 7.50 7.50 2.10 
11.40 7.50 3.90 
14.20 7.50 6.70 
11.40 7.50 3.90 
8.60 7.50 1.10 
3.30 3.30 

22.90 7.50 7.50 7.90 
17.40 7.50 7.50 2.40 

1.40 1.40 
29.10 7.50 7.50 14.10 

25.10 7.50 7.50 10.10 
13.00 7.50 5.50 

ELECTRICAL/ELECTRONIC STREAM 
Transition Wage 

Adjustments 

Income Total 
Maintenance Adjustment 

1st 2nd 3td Old Rate Award Experience Allowance Rste __________ Item No. 

After 12 After 24 
Months Months 
Service Service 

TRADESPERSON ELECTRICAL/ELECTRONIC LEVEL 4 436.00 3.40 6.80 
80 After 24 Mnths 442.80 

85(a) First 12 Mnths 430.50 
After 12 Mnths 436.20 
After 24 Mnths 442.80 

85(c) After 24 Mnths 442.80 

KXKc) 
85{dKi) 

After 24 Mnths 442.80 
First 12 Mnths 435.00 
After 12 Mnths 441.00 
After 24 Mnths 447.50 
After 12 Mnths 446.80 
After 24 Mnths 453.20 
After 24 Mnths 442.80 

1.00 1.00 
1.60 
4.70 
7.40 

10.40 
85(b) Armature Winder 

457.80 TRADESPERSON ELECTRICAL/ELECTRONIC LEVEL 5 
Safeworking Technician Class 2 l(KHb)(i) After 24 Mnths 446.10 

(ii) After 24 Mnths 451.10 
Instrument Maker 89 After 24 Mnths 458.20 
Fitter Electrical—Diesel Loco 85(c)(ii) After 24 Mnths 458.20 

3.40 
18.50 
13.50 
6.40 
1.80 

7.50 7.50 3.50 
7.50 6.00 

479.60 6.80 TRADESPERSON ELECTRICAL/ELECTRONIC LEVEL 6 3.40 
13.60 
31.60 
29.60 
26.80 
19.00 
8.00 

25.60 
13.90 
14.80 
8.00 

7.50 7.50 8.60 
7.50 7.50 16.60 
7.50 3.90 14.60 
7.50 7.50 11.80 
7.50 7.50 4.00 
7.50 .50 
7.50 7.50 10.60 
7.50 6.40 
7.50 7.30 

After 24 Mnths 
After 24 Mnths 
After 12 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
First 12 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

462.80 
454.80 
453.40 
459.60 
467.40 
478.40 
454.00 
472.50 
471.60 
478.40 8.00 

TRADESPERSON ELECTRICAL/ELECTRONIC LEVEL 7 501.40 3.40 6.80 
27.80 
19.00 
11.60 
2.90 

7.50 7.50 12.80 
7.50 7.50 4.00 
7.50 4.10 
2.90 

99<bXi) 
(ii) 

After 24 Mnths 480.40 
After 24 Mnths 489.20 
After 24 Mnths 496.60 
After 24 Mnths 505.30 
After 24 Mnths 515.60 
First 12 Mnths 468.00 
After 24 Mnths 473.90 
After 24 Mnths 505.30 
After 24 Mnths 515.60 

Radio lechnician Class 1 

7.40 
33.40 
34.30 

2.90 
7.50 7.50 18.40 
7.50 7.50 19.30 
2.90 

106(bXi) 

7.40 
TRADESPERSON ELECTRICAL/ELECTRONIC LEVEL 545.00 

19.00 
8.00 

25.60 
13.90 
14.80 
8.00 

27.80 
19.00 
11.60 
2.90 

7.50 7.50 4.00 
7.50 .50 
7.50 7.50 10.60 
7.50 6.40 
7.50 7.30 

81(a) 
99(bXi) 

(ii) 

After 24 Mnths 509.10 
After 24 Mnths 480.40 
After 24 Mnths 489.20 
After 24 Mnths 496.60 
After 24 Mnths 505.30 
After 24 Mnths 515.60 
First 12 Mnths 468.00 
After 24 Mnths 473.90 
After 24 Mnths 505.30 
After 24 Mnths 515.60 

Electronics Tradesperson 
•Radio Tfechnician Class 1 

8.00 
7.50 7.50 12.80 
7.50 7.50 4.00 
7.50 4.10 
2.90 

106(bXi> 

♦Radio and Communications Tbchnicians that have undergone the agreed assessment process for the callout roster and were successful will line up at Level 8. 
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TIMBER AND ALUED STREAM 

Designation 

TRADESPERSON TIMBER AND ALLIED LEVEL 4 
Bricklayer 
Car & Wagon Builder 
Carpenter 

73 
75(a) 

76{a)&(b) 
After 12 
Mnths 
436.20 

After 24 Mnths 
After 24 Mnths 
First 12 Mnths 

New Rates 
Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

After 24 Mnths 442.80 
Coach Trimmer 77(a) After 24 Mnths 442.80 
Painter/Signwriter 95 After 12 Mnths 436.20 

After 24 Mnths 442.80 
Plumber 98 First 12 Mnths 430.50 

After 12 Mnths 436.20 
After 24 Mnths 442.80 

Wood Machinist 1st Class 111 After 24 Mnths 442.80 
TRADESPERSON TIMBER AND ALLIED LEVEL 5 457.80 
Saw Doctor 102 After 24 Mnths 439.00 
Coach Trimmer Marking Off 77(b) After 24 Mnths 447.60 
TRADESPERSON TIMBER AND ALLIED LEVEL 6 479.60 
Car & Wagon Building in Charge 75(b) After 24 Mnths 447.50 
Marking Off Table 
Inspector Other, Wood 88(c) After 24 Mnths 457.60 

Income Total 
Maintenance Adjustment 

Transition Wage 
Adjustments 

1st 2nd 3rd 

After 24 Mnths 457.60 

7.50 7.50 10.60 
730 730 2.10 

7.50 7.50 23.90 

7.50 7.50 13.80 

Railway 
Levels 

Occupation Title 

10 Advanced Tradesperson 

Appendix B. 
CLASSIFICATION STRUCTURE. 

Minimum Training 

C4 3rd Year of Associated Diploma 

130% C5 Advanced Certificated or Formal Equivalent Advanced Tradesperson 

125% C6 1 st Year of Advanced Certificate Advanced Tradesperson 

7 Tradesperson Special Class C7 Post Trade Certificate or Formal Certificate 115% 

6 Tradesperson Special Class C8 Completion of 66% of Qualification of Level 7 (C7) 110% 

5 Tradesperson C9 Completion of 33% of Qualification of Level 7 (C7) 105% 

4 Tradesperson/Workshop 
Production Employee 

C10 Trade Certificate or Engineering Production 
Certificate HI or Formal Equivalent of Trade Certifi- 
cate 

100% 

3 Workshop Production Employee Cll Production/Engineering Certificate 11 

Workshop Production Employee C12 Production/Engineering Certificate 1 

Workshop Production Employee C13/14 Induction Training and In House Training 

Section 2. Workshops & Supply—Production 
Employee. 

Contents 
2.1 The Structure 
2.2 Defined Career Paths 
2.3 Wider Range of Duties 
2.4 Training For Wider Range Of Duties 
2.5 Translations To The New Structure 
2.6 Classification Determination And Progres- 

sion 
2.7 Higher duties 

Appendices 
Translation to New Structure—Appendix C 

2. WORKSHOPS & SUPPLY—PRODUCTION 
EMPLOYEE 

2.1 The Structure 

The Workshops Production Employee 
Classification Structure will apply in con- 
junction with the new tradespersons classifi- 
cation structure. 

There are four levels of Production Em- 
ployee from Level 1 to Level 4. A Work- 
shops Production Employee at Level 4 is at 
the equivalent level to a Tradesperson Level 
4 and is able to carry out selected trade tasks 
consistent with the employees training. 
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Details of the structure: 
Level 1—Workshops Production Em- 

ployee—Trainee 
Level 2—Workshops Production Em- 

ployee—An employee who is 
mainly engaged in non-trade 
tasks. 

Level 3—Workshops Production Em- 
ployee—An employee who un- 
dertakes non-trade tasks and de- 
velops and exercises competen- 
cies in basic trades, operations, 
stores and administration areas. 

Level 4—Workshops Production Em- 
ployee—An employee who has 
completed an Engineering Pro- 
duction Certificate or equivalent 
and works within the scope of 
that training. 

The rates of pay agreed with the Union 
provide a single rate of pay for each level to 
replace the present three column structure. In 
addition an experience allowance for Level 4 
will apply after 12 months and 24 months 
experience within Westrail. The allowance is 
for total experience within Westrail and em- 

■ ployees moving from one level to another and 
will continue to have their level of experience 
recognised. On translation to the new structure 
previous service with Westrail will count in 
determining eligibility for the allowance. 

2.2 Defined Career Paths 
The underlying principle of the four level 

structure is that workers will no longer work in 
narrowly defined designations, but will through 
training and acquisition of competencies begin 
to work on a wider range of activities. Whilst 
a broadbanding exercise was undertaken in 
1986 this structure now allows for more clearly 
defined career paths for workers which will 
create the opportunities for workers to progress 
through from the Production Employee level 
into the trade and other areas through the 
acquisition of training and competencies and 
subject to there being work available. 

2.3 Wider Range of Duties 
Artificial barriers or demarcations between 

jobs within the structure or between non trade 
and trade are eliminated under this structure. 

The only question should be whether a 
worker has received the appropriate training 
and holds the relevant licences/qualifications 
to carry out the work safely and competently. 

Specific job classifications that describe 
narrow job functions such as Plant and 
Machine Attendant or Mechanical Lifter 
which we have all been accustomed to will 
now disappear from use. 

The introduction of the new structure now 
allows for workers to perform a wider range of 
tasks and to utilise their full range of skills. This 
will lead to people having more varied jobs and 
benefit both the worker and Westrail by 
providing more fulfilling jobs as well as 
improving the efficiency and productivity of the 
organisation. 

Vehicle driving is one aspect that falls into 
the area of a wider range of duties. Over a 
long period of there has been anomalies 
associated with motor vehicle driving and as 
a result vehicle driving duties will be 
incorporated within the normal scope of the 
work under "whole of job" concept. 

Level 3 reflects the competencies associated 
with motor vehicle driving necessitating the 
holding of a "B" Class Motor Drivers Licence 

and includes the operation of all the vehicles 
ancillary equipment such as the Hiab Crane, 
Tailgate Lifter etc. These competencies to- 
gether with others will make up the competen- 
cies required for Level 3 of the structure. 

Possession of an "A" Class Motor Driv- 
ers Licence will be an essential requirement 
for recruitment into the organisation. Work- 
ers will be required to undertake vehicle 
driving at any level however, this will not 
entitle the worker to any additional payment. 

The Unions and Westrail are committed to 
avoiding any disputation and have agreed 
that the consultative groups dealing with 
structural efficiency should be used to re- 
solve any problems. 

2.4 Training For Wider Range Of Duties 
An integral part of the new structure will 

be the requirement to undergo training. The 
training will comprise both in house, TAFE 
and other registered providers modules rele- 
vant to the needs of the industry and where 
in house training is provided every endeavour 
will be made for that training to Ire accredited 
with the appropriate authority. 

Training modules will be developed and 
offered to Workshops Production Employees 
to enable them to develop new skills in then- 
core function and skills for other functions 
necessary for the area. 

Completion of the training specified at each 
level is a prerequisite for progression. An 
employee who fails to satisfactorily complete 
the training will not be eligible to advance. 

Employees shall be required to maintain 
currency in their qualifications and compe- 
tencies they possess. Currency shall be 
maintained by regular performance of tasks 
that require the use of their qualifications and 
competencies. Employees who fail to main- 
tain currency of their qualifications or who 
choose not to carry out duties within their 
level shall be reduced to a lower level. 

Employees undergoing training for higher 
level advancement will not be eligible for 
payment of higher duty allowance when 
carrying out work at the higher level in 
connection with their training. 

2.5 Translations To The New Structure 
In order that employees transfer in an 

orderly manner to the new structure a 
schedule has been drawn up incorporating the 
existing designations into the new levels, 
(see Appendix C). 

As a consequence of moving to the new 
structure workers will be expected to under- 
take a wider range of tasks provided that such 
duties are within the limits of the workers 
competence and training including work 
which is incidental and peripheral to the 
workers main tasks. Additionally it is ex- 
pected that workers will begin to address 
areas of demarcation through die consultative 
mechanisms that have been established. 

Part of the transition is that the new 
structure allows progression through to Level 
3 by acquiring the required training and 
competencies. Workers who in the transition 
move into Level 2 will only progress on 
having met the training and competency 
requirements for progression. 

2.6 Classification Determination And Progres- 
sion 

Workers within this structure will have the 
opportunity to move progressively to Level 
3 through the acquisition of competencies 
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gained by completing the appropriate on the 
job and off the job training and meeting the 
required level of competency. Progression 
beyond this level will be subject to a vacancy 
existing or through reclassification. 

At Level 1 the trainee will undertake a 
course of induction training and In House 
modules as well as practical experience on 
the job over a period of 6 months. At the 
completion of the 6 month period and subject 
to the trainee satisfactorily completing the 
required training and having achieved the 
required level of competency the worker may 
then advance to Level 2. This period will be 
a probationary period and if the worker is 
unsuccessful in achieving the required levels 
of training and competencies their services 
will be terminated. 

At Level 2 the worker will undergo further 
training relevant to the needs of the organisa- 
tion. At the completion of all training and 
having reached the required level of compe- 
tency the worker would then advance to 
Level 3. 

A work and training programme will be 
developed that will enable and employee to 
advance to Level 3 within an 18 month 
period. 

Progression to Level 3A is based on the 
requirement for workers to operate specific 
mobile plant and equipment. Therefore, the 
provision of training and subsequent ability 
to progress will be based on whether or not 
the plant and/or equipment is allocated to the 
work area in question. If this is the case, then 
all employees from the work area or group 
will be given the opportunity to undertake the 
training to progress within the structure once 
having satisfied the requirements for Level 
land 2. 

At Level 3 and 4 workers will continue to 
train and apply the competencies within the 
work area. However progression beyond 
Level 3 will be subject to a vacancy existing 
at the next level or through reclassification. 

An integral part of this structure is that 
whilst there is die opportunity to progress to 
Level 3 it will be expected that workers will 
still continue to undertake lower level tasks 
that are associated with the workers area of 
operation. 

The detailed arrangements for reclassifica- 
tion are still being developed by the Unions 
and Westrail. 

2.7 Higher Duties 

Payment for higher duties will continue to 
be available where a worker is called on to 
relieve a higher level worker who is absent 
from the job because of leave or other 
reasons. 

In these cases the timesheet should show 
the name of the person being replaced and the 
higher level claimed. Supervisors will be 
expected to certify each claim. 

The work arrangements applicable to the 
new classification structure recognise that 
the level of a workers usual work can change 
over time. 

This will most frequendy take place where 
an employee has undergone higher level 
training in preparation for advancement and 
as a consequence is provided from time to 
time with a wider range of work. Some of this 
new work may be of a type usually under- 
taken by higher level employees and as the 
individuals level of competency in the work 
develops that person may be relied on more 
frequently. While initially the infrequency of 
the available work and level of competency 
of the individual may not have justified 
payment of higher duties the nature of the job 
will have changed over time and may be 
grounds for permanent reclassification. 

Payment of higher duties will not be 
applicable to an employee carrying out 
higher level work as part of a training 
programme. 

WORKSHOP & SUPPLY 
Appendix C. 

Transition Wage 
Adjustments New Rates 

Item No. Old Rate Award 
Rate 

Experience Allowance Income Total 1st 2nd 3rd 
Maintenance Adjustment 

After 12 After 24 
Months Months 
Service Service 

WORKSHOP PRODUCTION EMPLOYEE LEVEL 1 
Workshops Labourer 134 

367.10 

WORKSHOP PRODUCTION EMPLOYEE LEVEL 2 
Welder 4th Class 132 
Workshops Attendant 133 

388.10 
After 24 Mnths 
First 12 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
First 24 Mnths 
After 22 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

376.00 
370.10 
380.60 
384.90 
390.50 
380.20 
390.50 
394.40 
396.40 
397.30 

12.10 
18.00 
7.50 
3.20 

7.50 4.60 
7.50 7.50 3.00 

Plant and Machine Attendant 
Rollingstock Washing Attendant 
Storeperson 

2.40 
7.90 7.50 .40 

Machine Operator Midland Workshops 125 
Furnace Attendant Forge 122 
Trades Assistant Painting Wagons 131(d) 
WORKSHOPS PRODUCTION EMPLOYEE LEVEL 3 
Storeman In Charge 150(a)(iii) 

(H) 
(i) 

Office Attendant 128 
Mechanical Lifter Passing Out Wagons 126(a) 
Mechanical Lifter 126 
Mobile Plant Operator 127 

408.10 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 
After 12 Mnths 
After 24 Mnths 
After 24 Mnths 
After 24 Mnths 

11.60 
5.60 

.60 
2.30 
7.60 

11.70 

Gatekeeper 
Motor Truck Driver 
WORKSHOP PRODUCTION EMPLOYEE LEVEL 4 
Casualty Ward Attendant 442.80 

436.00 
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3. ENGINEERING—MOTIVE POWER 
3.1 The Structure 

The Railway Vehicle Maintainer structure 
will apply in conjunction with the new 
tradespersons classification structure. 

Whilst the Motive Power section has 
previously undergone broadbanding the op- 
portunity has been taken to further enhance 
the structure by integrating it as part of a 
common classification structure for the Rail- 
way Employees Award. 

There are five levels of Railway Vehicle 
Maintainers from Level 1 to Level 5. A 
Railway Vehicle Maintainer at Level 4 is at 
the equivalent level to a tradesperson Level 
4 and is able to carry out selected trade tasks 
consistent with the employees training. 

Details of the Structure: 
Level 1 Railway Vehicle Main- 

tainer— 
Trainee 

Level 2 Railway Vehicle Main- 
tainer— 

An employee who is mainly en- 
gaged in non trade tasks. 

Level 3 Railway Vehicle Main- 
tainer— 

An employee who undertakes 
basic trade tasks, and exercises 
competencies in basic trades, mo- 
bile plant operation, stores and 
operations. 

Level 4 Railway Vehicle Main- 
tainer— 

An employee who exercises com- 
petencies in train examination and 
basic trade tasks. 

Level 5 Railway Vehicle Main- 
tainer— 

An employee who exercises wider 
range of competencies within the 
scope of training including a super- 
visory role. 

The rates of pay agreed with the Union 
provide a single rate of pay for each level to 
replace the present three column structure. In 
addition an experience allowance for Levels 
4 and 5 will apply after 12 months and 24 
months experience within Westrail. The 
allowance is for total experience within 
Westrail and employees moving from one 
level to another and will continue to have 
their level of experience recognised. On 
translation to the new structure previous 
service with Westrail will count in determin- 
ing eligibility for the allowance. 

3.2 Defined Career Paths 
The underlying principle of the structure 

is that workers will no longer work in 
narrowly defined designations, but will 
through training and acquisition of compe- 

tencies begin to work on a wider range of 
activities. Whilst a broadbanding exercise 
was undertaken in 1990 this structure now 
allows for more clearly defined career paths 
for workers which will create the opportuni- 
ties for workers to progress through from the 
Railway Vehicle Maintainer level into the 
trade and other areas through the acquisition 
of training and competencies and subject to 
there being work available. 

3.3 Wider Range of Duties 
Artificial barriers or demarcations be- 

tween jobs within the structure or between 
non trade and trade are eliminated under this 
structure. 

The only question should be whether a 
worker has received the appropriate training 
and holds the relevant licences/qualifications 
to carry out the work safely and competently. 

The introduction of the new structure now 
allows for workers to perform a wider range 
of tasks and to utilise their full range of skills. 
This will lead to people having more varied 
jobs and benefit both the worker and Westrail 
by providing more fulfilling jobs as well as 
improving the efficiency and productivity of 
the organisation. 

Vehicle driving is one aspect that falls into 
the area of a wider range of duties. Over a 
long period of there has been anomalies 
associated with motor vehicle driving and as 
a result vehicle driving duties will be 
incorporated within the normal scope of the 
work under "whole of job" concept. 

Level 3 reflects the competencies associ- 
ated with motor vehicle driving necessitating 
the holding of a "B" Class Motor Drivers 
Licence and includes the operation of all the 
vehicles ancillary equipment such as the 
Hiab Crane, Tailgate Lifter etc. These com- 
petencies together with others will make up 
the competencies required for Level 3 of the 
structure. 

Possession of an "A" Class Motor Driv- 
ers Licence will be an essential requirement 
for recruitment into the organisation. Work- 
ers will be required to undertake vehicle 
driving at any level however, this will not 
entitle the worker to any additional payment. 

The Unions and Westrail are committed to 
avoiding any disputation and have agreed 
that the consultative groups dealing with 
structural efficiency should be used to re- 
solve any problems. 

3.4 Training For Wider Range Of Duties 
An integral part of the new structure will 

be the requirement to undergo training. The 
training will comprise both in house and 
TAFE modules relevant to the needs of the 
industry and where in house training is 
provided every endeavour will be made for 
that training to be accredited with the 
appropriate authority. 

Training modules will be developed and 
offered to Railway Vehicle Maintainer to 
enable them to develop new skills in their 
core function or skills from other functions. 

Completion of the training specified at 
each level is a prerequisite for progression. 
An employee who fails to satisfactorily 
complete the training will not be eligible to 
advance. 

Employees shall be required to maintain 
currency in their qualifications and compe- 
tencies they possess. Currency shall be 
maintained by regular performance of tasks 



that require the use of their qualifications and 
competencies. Employees who fail to main- 
tain currency of their qualifications or who 
choose not to carry out duties within their 
level shall be reduced to a lower level. 

Employees undergoing training for higher 
level advancement will not be eligible for 
payment of higher duty allowance when 
carrying out work at the higher level in 
connection with their training. 

3.5 Translations To The New Structure 
In order that employees transfer in an 

orderly manner to the new structure a 
schedule has been drawn up incorporating the 
existing designations into the new levels, 
(see Appendix D). 

As a consequence of moving to the new 
structure workers will be expected to under- 
take a wider range of tasks provided that such 
duties are within the limits of the workers 
competence and training including work 
which is incidental and peripheral to the 
workers main tasks. Additionally it is ex- 
pected that workers will begin to address 
areas of demarcation through the consultative 
mechanisms that have been established. 

Part of the transition is that the new 
structure allows progression through to Level 
3 by acquiring the required training and 
competencies. Workers who in the transition 
move into Level 2 will only progress on 
having met the training and competency 
requirements for progression. 

3.6 Classification Determination And Progres- 
sion 

Workers within this structure will have the 
opportunity to move progressively to Level 
3 through the acquisition of competencies 
gained by completing the appropriate on the 
job and off the job training and meeting the 
required level of competency. Progression 
beyond this level will be subject to a vacancy 
existing or through reclassification. 

At Level 1 the trainee will undertake a 
course of induction training and In House 
modules as well as practical experience on 

the job over a period of 6 months. At the 
completion of the 6 month period and subject 
to the worker satisfactorily completing the 
required training and having achieved the 
required level of competency the worker may 
then advance to Level 2. This period will be 
a probationary period and if the worker is 
unsuccessful in achieving the required levels 
of training and competencies their services 
will be terminated. 

At Level 2 the worker will undergo further 
training relevant to the needs of the organisa- 
tion. At the completion of all training and 
having reached the required level of compe- 
tency the worker would then advance to 
Level 3. 

A work and training programme will be 
developed that will enable and employee to 
advance to Level 3 within an 18 month 
period. 

Progression to Level 3A is based on the 
requirement for workers to operate specific 
mobile plant and equipment. Therefore, the 
provision of training and subsequent ability 
to progress will be based on whether or not 
the plant and/or equipment is allocated to the 
work area in question. If this is the case, then 
all employees from the work area or group 
will be given the opportunity to undertake the 
training to progress within the structure once 
having satisfied the requirements for Level 
land 2. 

At Level 3 and 4 workers will continue to 
train and apply the competencies within the 
work area. However progression beyond 
Level 3 will be subject to a vacancy existing 
at the next level or through reclassification. 

An integral part of this structure is that 
whilst there is the opportunity to progress to 
Level 3 it will be expected that workers will 
still continue to undertake lower level tasks 
that are associated with the workers area of 
operation. 

The detailed arrangements for reclassifica- 
tion are still being developed by the Unions 
and Westrail. 

MOTIVE POWER 
Appendix D. 

Designation Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

Transition Wage 
Adjustments 

income Total 1st 2nd 3rd 
Maintenance Adjustment 

RAILWAY VEHICLE MAINTAINER LEVEL 1 
RAILWAY VEHICLE MAINTAINER LEVEL 2 
Railway Vehicle Maintainer Class 1 41 First 12 Mnths 370.30 17.80 7.50 7% 2.80 

After 12 Mnths 375.70 12.40 7.50 4.90 
After 24 Mnths 381.00 7.10 7.10 

Labourer in Running Shed 37 First 12 Mnths 363.60 24.50 7.50 7.50 9.50 
After 12 Mnths 368.60 19.50 7.50 7.50 4.50 
After 24 Mnths 374.10 14.00 7.50 6.50 

RAILWAY VEHICLE MAINTAINER LEVEL 3 
Railway Vehicle Maintainer Class 2 42 First 12 Mnths 397.50 

After 12 Mnths 402.70 
After 24 Mnths 408.10 

10.60 7.50 3.10 
5.40 5.40 

RAILWAY VEHICLE MAINTAINER LEVEL 4 
Railway Vehicle Maintainer 

Class 3 & 3A 43a&4; First 12 Mnths 423.20 
After 12 Mnths 428.20 
After 24 Mnths 433.% 

RAILWAY VEHICLE MAINTAINER LEVEL 5 
Railway Vehicle Maintainer Class 4 44 First 12 Mnths 446.50 

After 12 Mnths 452.40 
After 24 Mnths 458.70 

11.30 7.50 3.80 
8.80 7.50 1.30 
5% 5% 
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3.7 Higher Duties 
Payment for higher duties will continue to 

be available where a worker is called on to 
relieve a higher level worker who is absent 
from the job because of leave or other 
reasons. 

In these cases the timesheet should show 
the name of the person being replaced and the 
higher level claimed. Supervisors will be 
expected to certify each claim. 

The work arrangements applicable to the 
new classification structure recognise that 
the level of a workers usual work can change 
over time. 

This will most frequently take place where 
an employee has undergone higher level 
training in preparation for advancement and 
as a consequence is provided from time to 
time with a wider range of work. Some of this 
new work may be of a type usually under- 
taken by higher level employees and as the 
individuals level of competency in the work 
develops that person may be relied on more 
frequently. While initially the infrequency of 
the available work and level of competency 
of the individual may not have justified 
payment of higher duties the nature of the job 
will have changed over time and may be 
grounds for permanent reclassification. 

Payment of higher duties will not be 
applicable to an employee carrying out 
higher level work as part of a training 
programme. 
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4. ENGINEERING—CIVIL & ELECTRICAL 
SYSTEMS 
4.1 The Structure 

The introduction of the new competency 
based classification structure for employees 
in the Engineering Branches includes the 
broadbanding of the existing discrete classi- 
fications. 

Under the arrangements agreed with the 
Union all non trade employees in the Engi- 
neering Branches will be translated into a 
new six level structure covering all aspects 
of infrastructure maintenance. 

The agreed structure will be: 
Level 6 Advanced Maintainer 
Level 5 Advanced Maintainer 
Level 4 Senior Maintainer 
Level 3 Maintainer 
Level 2 Maintainer 
Level 1 Maintainer 

The present 3 column pay structure will be 
replaced by a single pay rate at each level. 
This pay rate will be common with other 

Westrail employees at each level. In addition 
employees at Levels 4,5 and 6 will be paid 
an experience allowance 12 months and 24 
months experience within Westrail. The 
allowance is for total experience within 
Westrail and employees reaching Level 4 or 
higher will have their previous experience 
within Westrail recognised. 

New job level descriptions or classifica- 
tion definitions have been developed which 
describe in broad terms the type of work 
employees are able to undertake at each 
level. The job level definitions cover all work 
carried out in the Electrical Systems Branch, 
the Urban Passenger Division (Communica- 
tions, Signalling, Power and Overhead and 
Electrical Services) and the Civil Engineer- 
ing Maintenance Branch. 

Under the new structure each person will 
be designated in accordance with the forego- 
ing titles followed by the level and branch i.e. 
Advanced Maintainer, Level 5, Electrical 
Systems Branch. 

4.2 Transitional Arrangements 
In order that employees transfer in an 

orderly manner to the new structure a 
schedule has been drawn up incorporating the 
existing designations into the new levels (see 
Appendix E). 

The agreement for moving to the new pay 
scales allows for any increases to be phased 
in over a one year period. In practice the first 
instalment will apply after ratification of the 
new structure and then at 6 month intervals. 

A personal letter will be sent to each 
employee to inform them of their new 
designation. The new pay rates and adjust- 
ment details can then be obtained by refer- 
ence to the above appendix. 

If as a result of moving to the new 
classification structure a worker does not 
receive a rate of pay which is equal to or 
greater than that which they are currently 
receiving the worker will continue to be paid 
the higher rate by way of an income 
maintenance allowance until such time as the 
worker is promoted to a level that has a 
higher rate of pay to that which they are 
currently receiving. The income maintenance 
allowance will be adjusted in line with 
movements to the award rates. 

If as a consequence of the introduction of 
the new classification structure new positions 
are created or positions are amalgamated the 
resulting new positions will be advertised 
and filled in the usual manner. 

4.3 Training 
In order to met the overall training 

requirement for each of the Engineering 
Branches traditional work areas have been 
identified in work streams, these are: 
Electrical Systems Civil Engineering 
Overhead Per Way 
Communications Paving 
Signalling Track Surfacing 

Sleeper Maintenance 
Landscape Gardening 
Welding 
Structures 

The proposed structure depends upon an 
associated training programme which will: 
(a) provide the basic skills (competencies) 

for every stream; 
(b) provide the core skills (competencies) 

for all streams; 
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(c) develop common skills (competencies) 
across the major streams; 

(d) develop 'higher level' skills (competen- 
cies) to provide a higher level of 
competency for a major stream; 

(e) develop advanced skills (competencies) 
being specialist skills for a major stream 
plus administration skills. 

The training provided to achieve items (a) 
to (d) will comprehend Competency Stan- 
dards currently being developed through the 
Participative Process as part of Structural 
Efficiency Principles (according to the Na- 
tional Training Board format). Endorsement 
for these Competency Standards will be 
sought from Skills Standards and Accredita- 
tion Board (State Employment and Skills 
Development Authority), co-ordinated 
through the Public Transport Industry Em- 
ployment and Training Council at State and 
Industry level and the National Public Trans- 
port Training Board at the national level. 

4.4 Progression 
Existing employees have been translated 

into the new structure based on their current 
work levels. However, before they can 
progress within the structure they must first 
satisfy the training requirements for the level 
to which they have been translated as well as 
achieve the required level of competency. 
This will also apply to new employees who 
will have to meet the higher level prerequi- 
sites to be eligible for progression. 

Progress up to and including Level 3 is 
automatic, subject to acquiring the required 
competencies by completing the appropriate 
on the job and off the job training. Employees 
advancing from Level 1 who have not, will 
not, or cannot obtain a "B" Class Motor 
Drivers Licence will not be permitted to 
progress beyond Level 2. Employees in the 
Civil Engineering Maintenance Branch must 
also obtain the C.E. Safeworking Certificate. 

Progression beyond this level will be 
subject to a vacancy existing or through 
reclassification. The detailed arrangements 
for reclassification are still being developed 
by the Unions and Westrail. 

Regression may occur for a variety of 
reasons including the inability to meet 
licensing or certification requirements or 
even the desire not to utilise essential 
competencies. For employees from within 
Level 3 and 3A regression will be to Level 
2 for the appropriate duration. Where these 
circumstances apply to employees within 
Level 4 and above, each case will be treated 
on its merits as is the current practice. 

In all instances involving regression, the 
corresponding rate of pay for the lower level, 
to which the employee is regressed, will 
apply. 

4.5 Transfers Between Streams 
The competencies required in the higher 

range above Level 3A are usually more 
difficult to perform without appropriate train- 
ing than the more common competencies 
undertaken at the lower levels. On this basis 
transfer between streams will generally apply 
as follows: 

• A vacancy exists. 
• Where transfer is to a position up to and 

including Level 3A, provision of, and 
the successful completion of the neces- 
sary theoretical and practical training 
will be required. On this basis, there will 

be no alteration to the employees level 
or rate of pay. 

• Transfers to positions above Level 3 
will only be permitted where the em- 
ployee possess all essential prerequisite 
training and competencies. 

4.6 Career Opportunities 
It will be possible to transfer between 

streams up to Level 3A but since the skills 
at higher levels cannot be adequately per- 
formed without appropriate training, move- 
ment at higher levels requires; 

(a) a vacancy shall be available 
(b) the person has acquired the necessary 

competencies for that level 
(c) or through reclassification 

This competency based structure is ar- 
ranged so that persons can progress to the 
highest level by either being a specialist in 
a stream i.e. by possessing a core skill 
module plus an advanced skilled module in 
a particular stream or by having a breadth of 
skills across two or more streams i.e. by 
possessing more than one module of core 
skills. However, persons who acquire the 
appropriate qualifications and demonstrate 
the potential can move into other areas within 
Westrail. 

4.7 Flexible Work Arrangements/Including 
Plant & Equipment 

The "Whole of Job" concept will apply 
throughout the streams whereby employees 
will undertake the full range of tasks within 
their work areas and within the scope of 
training provided. The concept provides the 
opportunity to perform peripheral work tradi- 
tionally undertaken by others, even those 
external to the district, branch or division. 
Notwithstanding the implications of safety, 
licensed work and training, this includes 
minor amounts of work by tradesmen in the 
non-trades area and vice versa. Work within 
or across the various streams may be re- 
arranged in such a way that a particular work 
group or individual employee can perform all 
of the tasks, or the whole job completely 
from start to finish. The following aspects of 
work requirements are also included in the 
"Whole of Job" concept and as these are 
reflected in the proposed rates of pay, higher 
capacity payments will not apply to those 
nominated aspects: 

The operation including running mainte- 
nance and fault finding of all hand and power 
tools and equipment used in the work area to 
perform the task, e.g. drills, hammer drills, 
grinders etc. 

The safe operation and routine mainte- 
nance (according to manufacturers hand- 
books and Australian Standards where they 
exist) of small plant and machinery such as: 

Chainsaws 
Friction saws 
Jack hammers 
Ditch witch/trench digger 
Pole erector (JCB)/auger 
Mini backhoe 
Cherry Picker 
Brush cutters 
Hand held post hole diggers 
Compacters 
Forklift 
Oxy acetylene equipment 

The operation including running mainte- 
nance and fault finding of Grade 1 Rail 
Mounted Track Machines such as Spike 
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Pullers, Spike Drivers, Sleeper Inserters, 
Joint Correctors, Adzing Machines, Sleeper 
Borers, Anchoring Machines, Spot Tampers 
and the like. 

The driving including running mainte- 
nance and fault finding of all road motor 
vehicles, except Road Motor Buses, up to and 
including nine tonnes capacity. 

The operation including running mainte- 
nance and fault finding of Vibrator Rollers 
and other Rollers both hand held and driven. 

All weed spraying activities. 
The operation including running mainte- 

nance and fault finding of all lawn mowing 
and associated equipment including tractor 
and/or flail mower. 

All platelaying activities. 
The running maintenance and fault finding 

of any plant, machinery, equipment and road 
motor vehicles not specifically covered 
above. 

Any other operation or activity undertaken 
in the area for which appropriate training has 
been provided. 

The driving or operation of Mobile Cranes, 
Mechanical Plant (Front End Loaders etc.). 
Grade 2 and 3 Track Machines, Track 
Recorder, Flashbutt depot Electric and Over- 
head Cranes, Flashbutt Welding Machine, 
Sleeper Maintenance Team machinery and 
Road Motor Buses, are specifically provided 
for in the classification structure and associ- 
ated rates of pay. Higher capacity payments 
will therefore apply as appropriate. 

Other initiatives which promote productiv- 
ity, efficiency and flexibility in work ar- 
rangements will be pursued by the consulta- 
tive process during the work reorganisation 
and job redesign phase. 

4.8 Road Motor Vehicle Driving 
Over a long standing period of time, 

anomalies have developed associated with 
road motor vehicle driving. It is now pro- 
posed to take the opportunity to bring about 
fairness and consistency as well as introduce 
flexibility by incorporating vehicle driving 
up to a certain category within the normal 
scope of work under the "whole of job" 
concept. 

Nine tonnes capacity is the upper most 
limit at which road motor vehicles can 
operate on a dual wheel, single axle configu- 
ration, beyond which additional axles are 
required. It is therefore an appropriate stage 
at which to cease driving duties performed as 
part of this "whole of the job" basis, and 
then to recognise the higher and additional 
responsibilities reflected beyond this nine 
tonnes capacity point with commensurate 
rates of pay provided for within the classifi- 
cation structure. 

Road Motor Buses are also included 
within this higher grouping. Apart from some 
minor exceptions where permanent appoint- 
ments will be made at the particular level, 
road motor vehicle driving duties above nine 
tonnes capacity including Road Motor Buses, 
will be paid for in higher capacity payments. 

Level 3 reflects the competencies associ- 
ated with road motor vehicle driving, which 
includes the operation of all the vehicles 
ancillary equipment such as the Hiab Crane, 
Tailgate Lifter etc. and which will be used in 
conjunction with other competencies ex- 
pected within this Level. 

Because of the significant number of road 
motor vehicles allocated to our activities and 
the flexibility required within the workforce 
to efficiently operate these vehicles, all 
employees within the various streams will 
have the opportunity to achieve Level 3. 

Employees who hold a current "B" Class 
Motor Drivers Licence will, subject to 
meeting any other requirements of the level, 
be advanced automatically to Level 3 of the 
classification structure upon the successful 
completion of the requirements for both 
Levels 1 and 2, and having completed 12 
months experience at Level 2. 

Employees within Level 3 who no longer 
wish to be available for driving duties, or 
cease to hold the necessary requirements to 
perform the tasks for any reason, including 
periodic or permanent suspension, or ill 
health, will be required to revert to Level 2 
for the appropriate duration. 

Assistance will be provided to employees 
who are endeavouring to obtain a "B" Class 
Motor Drivers Licence, by the use of 
Westrail vehicles while learning and with 
time off with pay to undergo the practical 
driving test. However, obtaining a Learner's 
Permit, undertaking private lessons and pay- 
ing all fees will be the responsibility of the 
employee. 

4.9 Mobile Crane Operation, Fixed Overhead 
Cranes And Mechanical Plant Operation 

Because of the relatively small require- 
ment of plant operation in this category, the 
training of large numbers of staff who would 
never be called upon to utilise the competen- 
cies acquired in this area is counter produc- 
tive. Therefore, the provision of training and 
subsequent payment of the appropriate rate 
will be based on whether or not the plant 
and/or equipment is allocated to the work 
area in question. If this is the case, then all 
employees from that particular work area or 
group will be given the opportunity to 
undertake the training and qualify for pay- 
ment and the applicable rate after successful 
completion of the requirements and duration 
of Levels 1 and 2. 

Level 3A reflects the competencies associ- 
ated with the operation of this plant and 
which will be used in conjunction with other 
competencies expected within the level. 

Employees who hold a current "B" Class 
Motor Drivers Licence and/or a mobile or 
fixed crane certificate (over and above the 
Hiab crane certificate) will, subject to meet- 
ing any other requirements of the level, be 
advanced automatically to Level 3A of the 
Classification Structure upon successful 
completion of the requirements and duration 
for both Levels 1 and 2 or at any other 
subsequent time when that licence and/or 
certificate is obtained. 

Employees at Level 3A who no longer 
wish to be available for those operating 
duties, or cease to hold the necessary 
requirements to perform the task for any 
reason including periodic or permanent sus- 
pension, or ill health, will be required to 
revert to the lower level appropriate to the 
circumstances. 

4.10 Higher Duties Payment 
Payment for higher duties will continue to 

be available where an Engineering Employee 
is called upon to relieve at a higher level 
because of leave or other reasons. 



In these cases the timesheet should show 
the name of the person being replaced and the 
higher level claimed. Supervisors will be 
expected to certify each claim. 

The work arrangements applicable to the 
new classification structure recognise that 
the level of an employee's usual work can 
change over time. 

This will most frequently take place where 
an employee has undergone higher level 
training in preparation for advancement and 
as a consequence is provided from time to 
time with a wider variety of work. Some of 
this new work may be of a type usually 

undertaken by higher level employees and as 
the individuals level of competency in the 
work develops that person may be relied on 
more frequently. While initially the infre- 
quency of the available work and level of 
competency of the individual may not have 
justified payment of higher duties the nature 
of the job will have changed over time and 
may be grounds for permanent reclassifica- 
tion. 

Payment of higher duties will not be 
applicable to an employee carrying out 
higher level work as part of a training 
programme. 

Appendix E. 
CIVIL ENGINEERING 

Transition Wage New Rates Adjustments 

Designation Item No. Old Rate Award Experience Allowance Income Total 1st 2nd 3rd 
Rate Maintenance Adjustment 

After 12 After 24 
Months Months 
Service Service 

MAtNTAINER LEVEL 1 367.10 
MAENTAINER LEVEL 2 388.10 
Labourer 52 After 12 Mnths 368.60 19.50 7.50 7.50 4.50 

After 24 Mnths 374.10 14.00 7% 6.50 
Gardener 49(bKi) First 12 Mnths 368.70 19.40 7.50 7% 4.40 

After 12 Mnths 373.40 14.70 7% 7.20 
After 24 Mnths 379.00 9.10 7.50 1.60 

(b)(ii) After 12 Mnths 375.00 13.10 7.50 5% 
After 24 Mnths 380.60 7.50 7.50 

Chairperson 46 After 12 Mnths 315.00 13.10 7.50 5.60 
After 24 Mnths 380.60 1.50 7.50 

Assistant Thermit Welder 57(b) After 24 Mnths 381.90 6.20 6.20 
Tradespersons Assistant Metal 131(b) After 24 Mnths 376.30 11.80 7.50 4.30 
Tradespersons Assistant Other 131(c) First 12 Mnths 370.10 18.0 7.50 7.50 3.00 

After 24 Mnths 380.60 7.50 7.50 
Rail Grinder 47(c) After 24 Mnths 377.60 10.50 7.50 3.G0 
Welding Machine Operators Assist 47(e) After 24 Mnths 381.90 6.20 6.20 
Trackman'" 58(a) First 12 Mnths 373.70 14.40 7.50 6% 

After 12 Mnths 378.40 9.70 730 2.20 
After 24 Mnths 384.00 4.10 4.10 

(b) First 12 Mnths 379.10 9.00 7.50 1.50 
After 12 Mnths 383.80 4.30 4.30 
After 24 Mnths 389.50 1.40 

MAINTAINER LEVEL 3 408.10 17.60 7.50 7.50 2.60 
Rail Lubricator Maintaincr 56 After 24 Mnths 390.50 34.40 7.50 7.50 19.40 
Trackman1" 58(a) First 12 Mnths 373.70 29.70 7.50 7.50 14.70 

After 12 Mnths 378.40 24.10 7.50 7.50 9.10 
After 24 Mnths 384.00 29.00 7.50 7.50 14.00 

Gardener (b) First 12 Mnths 379.10 24.30 7.50 7.50 9.30 
After 12 Mnths 383.80 18.60 7.50 7.50 3.60 
After 24 Mnths 389.50 

MAINTAINER LEVEL 3A 422.50 
SENIOR MAINTAINER LEVEL 4 436.00 3.40 6.80 
Trackman Leading 58(c) First 12 Mnths 398.80 37.20 7.50 7% 22.20 After 24 Mnths 409.40 33.40 7.50 7.50 18.40 
Welding Machine Operator 47(d) After 24 Mnths 410.90 31.90 7.50 7.50 16% 
Permanent Way on Track Machine 55(b) After 24 Mnths 427.10 15.70 7.50 7.50 .70 Operator Grade 2 
Head Gardener 49(a) After 24 Mnths 41520 27.60 730 730 12.60 
Trackmaster Level 1 48(c)(it) After 24 Mnths 427.50 15.30 7.50 7.50 .30 
Leading Hand Road Approaches 50(d) After 24 Mnths 388.10 54.70 730 7.50 39.70 
Length Runner 53 After 24 Mnths 422JO 20.30 7.50 7.50 5.30 
Inspectors Clerk Class 1 58(a) After 24 Mnths 390JO 5230 730 730 3730 
ADVANCED MAINTAINER LEVEL 5 457.80 3.40 6.80 
Permanet Way on track Machine 55(c) After 24 Mnths 449.20 15.40 7.50 7.50 .40 
Operator Grade 3 
Trackmaster Level 2 48(cK"H) First 12 Mnths 435.20 22.(0 730 7.50 7.60 After 24 Mnths 447.70 16.% 7% 7.50 1% 
Trackmaster Level 3 (iv) After 24 Mnths 464.60 
Ganger Road Approaches 50(a) After 24 Mnths 412.10 52% 7.50 7.50 37.50 
ADVANCED MAINTAINER LEVEL 6 479.60 
Trackmaster Level 4 48(cKv) After 24 Mnths 479.60 6% 6% 
4 Subject to satisfying requirements in accordance with proposal 



ELECTRICAL SYSTEMS 

Transition Wage 
Adjustments 

MAINTAINER LEVEL 1 
MAINTAINER LEVEL 2 
Labourer 
Trades Assistant Metal 

Line and Signal or Cable Assist 

Chairperson 

MAINTAINER LEVEL 3 
Assistant Line and Signal Maintainer 

Leading Line and Signal Assist 

Storeperson 
Assistant Overhead Catenary 
Maintainer 
MAINTAINER LEVEL 3A 
SENIOR MAINTAINER LEVEL 4 
Line and Signal or Cable Maintainer 
Supervisors Officer Assistant Grade 2 
Supervisors Officer Assistant Grade 1 
Overhead Catenary Maintainer 
ADVANCED MAINTAINER LEVEL 5 
Line and Signal or Cable Ganger 
ADVANCED MAINTAINER LEVEL 6 

Item No. Old Rate Award Experience Allowance Income Total 1st 2nd 3rd 
Rate Maintenance Adjustment 

After 12 After 24 
Months Months 
Service Service 

367.10 
388.10 

52 First 12 Mnths 363.60 24.50 7.50 7.50 9.50 
After 24 Mnths 374.10 14.00 7.50 6.50 

131(b) After 12 Mnths 370.80 17.30 7.50 7.50 2.30 
After 24 Mnths 376.30 11.80 7.50 4.30 

60(b)(i) After 12 Mnths 378.40 9.70 7.50 2.20 
After 24 Mnths 384.00 4.10 4.10 

(ii) After 24 Mnths 386.60 1.50 1.50 
(iii) After 12 Mnths 383.80 4.30 4.30 

After 24 Mnths 389.50 1.40 
408.10 

60(f) After 12 Mnths 388.80 19.30 7.50 7.50 4.30 
After 24 Mnths 399.10 9.00 7.50 1.50 

60(c) After 12 Mnths 386.70 21.40 7.50 7.50 6.40 
After 24 Mnths 397.30 10.80 7.50 3.00 

150(b) After 24 Mnths 390.50 17.60 7.50 7.50 2.60 

After 24 Mnths 399.20 8.90 7.50 1.80 
422.50 
436.00 3.40 6.80 

60(e) After 24 Mnths 411.70 31.40 7.50 7.50 16.10 
5Ia(a) After 24 Mnths 400.10 42.70 7.50 7.50 27.70 
51a(b) After 24 Mnths 412.50 30.30 7.50 7.50 15.30 

After 24 Mnths 411.80 31.00 7.50 7.50 16.00 
457.80 3.40 6.80 

60(a)(ii) After 24 Mnths 450.60 14.00 7.50 6.50 
479.60 3.40 6.80 

Section 5. Freight Operations. 
Contents 

5.1 The Structure 
5.2 Career Paths 
5.3 Changes To Work Practices 
5.4 Training 
5.5 Transitional Arrangements 
5.6 Progression Through The Structure 

Appendices 
Translation to New Structure—Appendix F 

5. FREIGHT OPERATIONS 
5.1 The Structure 

The broadbanded structure developed in 
1988 has now been reviewed for incorpora- 
tion into a common competency based 
classification structure. The new structure 
includes all designations in yard and freight 
operations and in addition provides career 
path and progression arrangements previ- 
ously not available to employees. 

Details of the structure are: 
Level 6 Operations employee—An em- 

ployee who controls shunting 
teams ensures efficient prepa- 
ration and despatch of trains at 
Forrestfield and operates Spe- 
cial Class signal cabins. 

Level 5 Operations employee—An em- 
ployee who leads a small 
shunting team ensuring the ef- 
ficient preparation and des- 
patch of trains. In the Freight 
stream performs the function 
of operating a Container Han- 
dling Machine. 

Level 4 No current position. 
Level 3A Operations employee—An em- 

ployee who undertakes non 
trade activities which may in- 

Current 
Operations 

Designations 

volve signalling or machinery 
operation. 

Level 3 Operations employee—An em- 
ployee who undertakes a wide 
range of semi skilled activities 
including piloting, shunting 
and checking, requiring a 
higher level of competency 
than the Operations employee 
Level 2. 

Level 2 Operations Employee—An 
employee who undertakes mis- 
cellaneous activities of a semi 
skilled nature. 

Level 1 Operations employee—New 
employees on six months pro- 
bation and undergoing induc- 
tion training. 

The rates of pay agreed with the Union 
provide a single rate of pay for each level to 
replace the present three column structure. In 
addition, an experience allowance for Level 
4 to 6 will apply after 12 months and 24 
months experience within Westrail. Employ- 
ees moving from one level to another will 
continue to have their level of experience 
recognised. 

The following table details how the old 
designation fits within the new structure. 

New Operations Indicative Indicative 
Structure Function-Yard Function-Freight 

Operations Attendant Operations Employee Trainee 
Level 1 

Operations Assistant Operations Employee Barracks 
Class 2 Level 2 Caretaking 

Numbertaking 
Cleaning 

Stowing/Securing 
Crane Attending 
Fork Lift 
Operation (Small 
Foiks) 
Cleaning 
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Current 
Operations 

Designations 
New Operations 

Structure 
indicative 

Function-Yard 

Operations Assistant Operations Employee Shunting 
Class 1 Level 3 Piloting 
Truck Driver 
(9 tonne) 

Senior Operations Operations Employee Signalling 
Assistant Level 3A 

Operations Employee 
Level 4 

Area Train Operations Employee Shunting team 
Despatcher Level 5 leader (Minor 
Container Handling Depots Second 
Machine Operator man shunting 

team Forrestfield 

Indicative 
Function-Freight 

Checking 
Office 
Numbertaking 
Truck Driving (9 tonne) 
Gantry Operation 
Front End Loader 
Operation 
Fork Lift Driving 
(Large Forks) 

Container 
Handling 
Machine Operation 

Senior Train Despatcher 
Operations Employee Shunting team 
Level 6 leader 

(Forrestfield) 
Safety Assistance 
(Forrestfield) 
Special Class 
signal cabin 
operation 
(Forrestfield and 
Mid sig) 

Although two stream have becd identified this does not prevent cross skilling between 
streams when appropriate. Where cross skilling is required the necessary training and basis 
for progression will be modified. Level 1 and 2 Operations Employees will work across 
the streams as required at work locations. 

5.2 Career Paths 
Career path movement for the interim 

arrangements is detailed in the following 
table: 

Level Position 

1 Operations 
Employee 

2 Operations 
Employee 

3 Operations 
Employee 

3A Operations 
Employee 

4 Operations 
Employee 
(No current 
positions) 

5 Operations 
Employee 

6 Operations 
Employee 

Progression 
to Next 
Level 

Successful 
completion of 
probation 
Attainment of 
identified 
competencies and 
completion of 
training modules 
Appointment to 
advertised 
position 
Appointment to 
advertised 
position 

Appointment to 
advertised 
position 
Appointment to 
advertised 
position 

interim Training Minimum 
' on Job 

Yard Freight Experience 

Module 1 Module 1 6 Months 
Module 5 Module 5 
Module 6 Module 6 
Module 2 Module 2 12 Months at 
Module 5 Module 5 Level 2 
Module 6 Module 6 

Module 7 Module 3 
(I/A) 

Module 4 
(I/A) 

Module 9 Module 4 
Module 10 

Module 10 Module 10 

5.3 Changes To Work Practices 
Integral competencies in operations are 

safe working and shunting. The structure 
provides for a mandatory attainment of both 
of these competencies at Level 3. For 
employees (other than trainees) performing 
predominantly freight or station duties attain- 
ment of safe working may be an elective 
dependent on operational requirements at the 
work location. From the introduction of the 
new structure piloting will be recognised as 
a Level 3 competency and payment will be 
standardised at Level 3. However, this does 
not preclude piloting or any other function 
being performed by employees whose sub- 
stantive position is at a higher level. 

In the current structure car driving attracts 
payments at the Senior Operations Assistant 
level. This has resulted in a number of 
complaints from employees because of the 
inequity in the work expected of a car driver 
when compared to the work of either a 

signalman or shunter at the same level. Under 
the new structure car driving will be required 
at all levels of the structure and will be 
performed at the employees substantive 
level. This will mean that as long as an 
employee holds the necessary "A" Class 
Motor Drivers Licence, which Westrail will 
assist them to gain if necessary, the employee 
will be expected to drive the car for his or 
others conveyance. This will not attract a 
higher rate of pay. 

The need for truck drivers in the Opera- 
tions Branch has diminished over the years. 
The only appointed truck drivers employed 
full time on driving duties are based at 
Bunbury for the transport of mineral sands. 
Elsewhere, appointed truck drivers such as 
those involved in Piggyback traffic at 
Kewdale or driving sheet trucks only do so 
on an as required basis. 

Currently truck drivers are appointed at the 
level of Motor Truck Driver exceeding 3 
tonne but under 6 tonne capacity and are 
actually paid at a rate dependent on the 
capacity of the vehicle. 

Under the new structure truck driving is 
incorporated into the structure at Level 3 for 
trucks up to 9 tonne. Employees obtaining 
the necessary "B" Class Motor Drivers 
Licence and being required to drive a truck 
will progress to that level. Where full time 
truck drivers are appointed the appointment 
will be at Level 3 and payment made at the 
appropriate rate for the vehicle being driven 
where the carrying capacity is 9 tonne or 
more. 

5.4 Training 
The structure depends on employees gain- 

ing competencies at the various levels. A 
skills formation activity to deliver these 
competencies is being prepared in conjunc- 
tion with the Australian Railways Union. The 
training structure will reflect the competen- 
cies required at the various levels and is 
planned to be finalised once the initial work 
reorganisation is completed under Stage 2 of 
the Structural Efficiency process. 

The skills formation activity will enable 
employees to gain the common competencies 
across the streams and also the technical 
competencies in the individual streams. The 
training provided will comprehend Compe- 
tency Standards being developed. Endorse- 
ment for these Competency Standards will be 
sought from SAAB (SESDA) in due course. 
In die interim, training will be provided to 
enable employees to progress through the 
classification structure in accordance with 
the criteria laid down for progression. A 
training committee in accordance with the 
Railway Employees Award provision will be 
formed to consider reasonable access to 
training. 

To facilitate progression in the structure 
and to provide suitable training while the 
competency based training structure is being 
prepared an interim training structure is 
being developed. A training committee is in 
place to monitor the training structures 
development. 

5.5 Transitional Arrangements 
A date agreed to by Westrail and the 

Australian Railways Union will be selected 
for transition to the new working arrange- 
ments. This date will be common to all 
employees to whom it has application. 
Employees not broadbanded in 1988 will be 



brought into the new classification structure 
on a point to point basis. 

The transitional details are contained at 
Appendix F. 

5.6 Progression Through The Structure 
Selection Process And Commencement 

A formal selection process will be used to 
determine applicants suitable for employ- 
ment in the operations field of work. Rele- 
vant factors such as mechanical aptitude for 
the applicable task, the presence of any 
limiting phobias, the availability for work, 
including regular overtime and call outs and 
any barriers to movement for transfer or 
promotion, will be comprehended in this 
process. The correct application of Westrail 's 
equal employment opportunity principles 
will apply. 

Applicants will be required to pass induc- 
tion testing which is planned to cover verbal 
reasoning, numerical ability, mechanical rea- 
soning and spelling and language usage. In 
addition, applicants will be required to 
demonstrate physical ability, including mo- 
bility, adequate for the tasks to be performed. 
They will also will be required to undergo 
and pass a medical examination, including 
vision and hearing to Category "A" of 
Westrail's Vision and Hearing Standards. 
Possession of a current "A" Class Motor 
Drivers Licence is essential. 

Upon commencement, all new employees 
will initially be inducted into the applicable 
work area and subsequently undergo the 

required structured theoretical and practical 
training and assessment determined for the 
various levels within the stream. 

Probationary Period 
New employees at Level 1 will serve a six 

month probation period. During this proba- 
tion period relevant training and work experi- 
ence will be provided. For permanent status 
to be confirmed, at the end of the probation 
period, the trainee must have been assessed 
as being competent in the required competen- 
cies and have a satisfactory performance 
record. It is mandatory for trainees in both 
streams to attain the competencies of shunt- 
ing and safe working for permanent status to 
be confirmed. The probation period may be 
extended at Westrail's discretion. 

Semi Automatic Progression to Level 3 
Following successful completion of the 

probation period the employee will progress 
to Operations Employee Level 2. The struc- 
ture provides for progression to Level 3. This 
progression will be available to an employee 
providing the additional competencies identi- 
fied for that level are required to be per- 
formed in the employees work area and the 
employee is assessed as being competent in 
the competencies required. The actual work 
performed by Operations Employees Level 1 
to Level 3 will depend on the competencies 
attained and Westrail's work requirements at 
the work area. Employees at this level will 
be required to perform lower level work if 
required. Operations employees Level 1 to 3 

OPERATIONS 
Appendix F. 

Designation Experience Allowance 

After 12 After 24 
Months Months 
Service Service 

Income Total 
Maintenance Adjustment 

Transition Wage 
Adjustments 

1st 2nd 3rd 

OPERATIONS EMPLOYEE LEVEL 1 
OPERATIONS EMPLOYEE LEVEL 2 
Operations Attendant 

Operations Assistant Class 2 

OPERATIONS EMPLOYEE LEVEL 3 
Operations Assistant Class 1 

OPERATIONS EMPLOYEE LEVEL 3A 
Senior Operations Assistant 

OPERATIONS EMPLOYEE LEVEL 4 
OPERATIONS EMPLOYEE LEVEL 5 
Area Train Despatcher 5 

Container Handling Machine 14Ke) 
OPERATIONS EMPLOYEE LEVEL 6 
Senior Train Despatcher 6 

I First 12 Mnths 367.10 21.00 7.50 7.50 
After 12 Mnths 372.10 16.00 7.50 7.50 
After 24 Mnths 377.60 10.50 7.50 3.00 

2 First 12 Mnths 377.60 10.50 7.50 3.00 
After 12 Mnths 382.30 5.80 5.80 
After 24 Mnths 388.10 

408.10 
3 First 12 Mnths 393.90 14.20 7.50 6.70 

After 12 Mnths 397.90 10.20 7.50 2.70 
After 24 Mnths 403.40 4.70 4.70 

422.50 
4 First 12 Mnths 412.10 10.40 7.50 2% 

After 12 Mnths 416.80 
After 24 Mnths 422.50 

First 12 Mnths 447.90 
After 12 Mnths 453.80 
After 24 Mnths 460.00 
After 24 Mnths 459.60 

First 12 Mnths 459.50 
After 12 Mnths 465.60 
After 24 Mnths 471.% 

7.50 2.40 
7.40 
4.60 
5.00 

7.50 7.50 5.10 
7.50 7.50 2.40 
7.50 7.00 



may be called upon to perform competencies 
at Level 3A and above provided they have 
attained that competency. Higher capacity 
payments in accordance with the award may 
apply. 
Progression Beyond Level 3 

Progression to Level 3A and above will be 
by appointment to an advertised position. 
Employees Level 3A and above may be 
expected to perform any competency appli- 
cable to the Operations branch at any Level 
1 to 6, including cleaning, providing they 
have attained the required competency. 
Higher capacity payments in accordance with 
the award may apply for work at levels above 
the employees substantive level. 

Regression may occur for a variety of 
reasons including, inability to meet licensing 
or certification requirements, the desire not 
to use essential competencies or physical 
incapacity. Regression for employees at 
Level 3 will be to Level 2 for the appropriate 
duration. Employees at Level 3A and above 
will be treated on their merits as is the current 
practice. In all instances involving regres- 
sion, the corresponding rate of pay for the 
lower level, to which the employee is 
regressed, will apply. 

Section 6. Passenger Operations—Country. 
Contents 

6.1 The Structure 
6.2 Transitional Arrangements 
6.3 Progression Through the Structure 

Appendices 
Translation to New Structure—Appendix G 

6. PASSENGER OPERATIONS—COUNTRY 
6.1 The Structure 

The broadbanded structure introduced in 
1991 has been incorporated into the common 
based classification structure. The new struc- 
ture includes an additional level of Passenger 
Assistant to provide for adequate career path 
progression. 

Details of the structure: 
Level 6—Senior Passenger Assistant 

An employee who is responsible 
for the supervision and perform- 
ance standards of Passenger Assis- 
tants in providing customer service 
on Westrail's intra and interstate 
passenger services. 

Level 2 to Level 5— 
An employee who provides cus- 
tomer service on Westrail's intra 
and interstate passenger services. 

Level 1—Passenger Assistant 
New employee on 6 months proba- 
tion and undergoing induction 
training 

The rates of pay agreed with the Union 
provide a single rate of pay for each level to 
replace the present three column structure. In 
addition, an experience allowance for Level 
5 and 6 will apply after 12 months and 24 
months experience with Westrail. Employees 
moving from one level to another will 
continue to have their level of experience 
recognised. 

Matters such as career path movement for 
levels above Level 3, changes to work 
practices, and training required as a result of 
the introduction of the new structure will 
need to be finalised between the parties. 

The following table details how the old 
designations fit within the new structure. 

Current New on Train Indicative Minimum 
on Train Structure Function on Job 

Designation Experience 
for Career 

Path 
Movement 

Trainee Passenger Passenger Assistant Induction, Undergoing 6 Months 
Assistant Level 1 training. Probation 

Passenger Assistant Customer Service 12 Months at 
Level 2 Level 2 

Passenger Assistant Passenger Assistant Customer Service 
Level 2 Level 3 
Passenger Assistant Passenger Assistant Customer Service 
Level 1 Level 5 Supervise Passenger 

Assistants at lower 
levels 

Senior Passenger Senior Passenger Supervision of 
Assistant Assistant Level 6 Passenger Assistants 

Responsible for 
performance standard 
of Passenger Assistant 
Safeworktng as 
required 
On job training 

Although the on train stream has been 
separately identified this does not prevent 
cross skilling into other streams and work 
areas, including station and depot work, 
where appropriate. Where cross skilling is 
required the necessary training will be pro- 
vided. 

6.2 Transitional Arrangements 
A date agreed to by Westrail and the 

Australian Railways Union will be selected 
for transition to the new working arrange- 
ments. This date will be common to all 
employees to whom it has application. 
Employees will be brought into the new 
classification structure on a point to point 
basis. 

The transitional details are contained at 
Appendix G. 

6.3 Progression Through The Structure 
Selection Process And Commencement 

A formal selection process will be used to 
determine applicants suitable for employ- 
ment in the on train field of work. Relevant 
factors will be comprehended in this process. 
The correct application of Westrail's equal 
employment opportunity principles will 
apply. Applicants will be required to pass 
induction testing. In addition, applicants will 
be required to demonstrate physical ability, 
including mobility, adequate for the tasks to 
be performed. They will also be required to 
undergo and pass a medical examination, 
including vision and hearing. An "A" Class 
Motor Drivers Licence is essential. 

Upon commencement, all new employees 
will initially be inducted into the applicable 
work area and subsequently undergo the 
required structured and theoretical and prac- 
tical training and assessment determined for 
the various levels within the stream. 

Probationary Period 
Trainees at Level 1 will have a six month 

probation period. During this probation pe- 
riod relevant training and work experience 
will be provided. For permanent status to be 
confirmed, at the end of the probation period, 
the trainee must have been assessed as being 
competent in the required competencies and 
have a satisfactory performance record. The 
probation period may be extended at 
Westrail's discretion. 
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Semi Automatic Progression to Level 3 
Following successful completion of the 

probation period the employee will progress 
to Passenger Assistant Level 2. The structure 
provides for progression to Level 3. The 
actual work performed by Passenger Assis- 
tants Level 1 to Level 3 will depend on the 
competencies attained and Westrail's work 
requirements at the work area. Employees at 
this level will be required to perform work at 
a lower level including cleaning functions if 
required. Passenger Assistants Level 1 to 3 
may be called upon to perform competencies 
at a higher level provided they have attained 
that competency. Higher capacity payments 
in accordance with the award may apply. 

Progression Beyond Level 3 
Progression to Level 5 and 6 will be by 

appointment to an advertised position. Em- 
ployees Level 5 and 6 may be expected to 
perform any competency applicable to the on 
train stream including work on stations and 
depots, which may include work at a lower 
level including cleaning, providing they have 
attained the required competency. Higher 
capacity payments in accordance with the 
award may apply for work at levels above the 
employees substantial level. 

Regression may occur for a variety of 
reasons including, inability to meet licensing 
or certification requirements, the desire not 
to use essential competencies or physical 
incapacity. Regression for employees at 
Level 3 will be to Level 2 for the appropriate 
duration. Employees at Level 3A and above 
will be treated on their merits as is the current 
practice. In all instances involving regres- 
sion, the corresponding rate of pay for the 
lower level, to which the employee is 
regressed, will apply. 

45. Immediately following Appendix C insert the follow- 
ing new Appendix— 

Appendix D. 
Tool Allowance and Supply of Tools—Timber and 

Allied Trades Transitional Arrangement. 
To provide for the orderly transition of timber an 

allied tradespersons to a common work stream in 
accordance with the classification structure set out in 
Clause 44.—Classification Structure and Rates of Pay 
the following conditions shall be optional for those 
tradespersons and apprentices who were previously 
subject to the provisions of subclause (20)—Tool 
Allowance and Supply of Tools of Clause 31.—Special 
Rates and Provisions, immediately prior to the intro- 
duction of this schedule on January 8 1993. 

The following conditions shall apply at the discre- 
tion of the employee in lieu of the provisions set out 
in Clause 44, subclause (10)—Tool Allowance. 

(a) (i) A weekly tool allowance shall be paid 
to tradespersons and apprentices as 
follows:— 

Tradespersons Apprentices 
Carpenters 16.0) 8.00 
Car and Wagon Builders 16.00 8.00 
Plumbers 16.00 8.00 
Bricklayers 11.50 5.75 
Painters and Signwriters 4.00 2.00 
Patternmakers 16.00 8.00 

Provided that for apprentices tool allow- 
ance will be paid as follows:— 

4 year term from commencement 
of 2nd year 
S'/z year term upon completion of 
first six months term 
3 year term from commencement 
of apprenticeship 

Appendix G. 
COUNTRY PASSENGER 

New Rates 
Transition Wage 

Adjustments 

Designation Item No. Old Rate Award 
Rate 

Experience Allowance Income 
Maintenance 

Total 
Adjustment 

1st 2nd 3rd 

After 12 
Months 
Service 

After 24 
Months 
Service 

PASSENGER ASSISTANT LEVEL 1 367.10 
Trainee Passenger Assistant 15 First 12 Mnths 

After 12 Mnths 
After 24 Mnths 

350.10 
355.20 
360.80 

17.10 
12.10 
6.30 

7.50 
7.50 
6.30 

7.50 
4.60 

2.10 

PASSENGER ASSISTANT LEVEL 2 388.10 
PASSENGER ASSISTANT LEVEL 3 408.10 
Passenger Assistant Level 2 16 First 12 Mnths 

After 12 Mnths 
After 24 Mnths 

393.20 
398.20 
403.90 

14.90 
9.90 
4.20 

7.50 
7.50 
4.20 

7.40 
2.40 

PASSENGER ASSISTANT LEVEL 4 436.00 3.40 3.40 
PASSENGER ASSISTANT LEVEL 5 
Passenger Assistant Level 1 17 First 12 Mnths 

After 12 Mnths 
After 24 Mnths 

443.60 
449.60 
455.80 

457.80 3.40 6.80 
14.20 
11.60 
8.80 

7.50 
7.50 
7.50 

6.70 
4.10 
1.30 

PASSENGER ASSISTANT LEVEL 6 479.60 3.40 6.80 
Senior Passenger Assistant 18 First 12 Mnths 

After 12 Mnths 
After 24 Mnths 

459.30 
465.20 
471.50 

20.30 
17.80 
14.90 

7.50 
7.50 
7.50 

7.50 
7.50 
7.40 

5.30 
2.80 

Road Motor Bus Driver 142(b) First 12 Mnths 
After 12 Mnths 
After 24 Mnths 

434.10 
438.90 
444.50 

45.50 
44.10 
41.90 

7.50 
7.50 
7.50 

7.50 
7.50 
7.50 

30.50 
29.10 
26.90 



(ii) (aa) Where the employer does not pro- 
vide a watch and clock repairer or 
a coach trimmer or an apprentice 
thereto with the tools ordinarily 
required by that tradesperson or 
apprentice in the performance of 
work as a tradesperson or as an 
apprentice the employer shall pay 
a tool allowance of — 

(ai) $9.00 per week to each trade- 
sperson, or 

(hi) in the case of an apprentice a 
percentage of $9.00 being the 
percentage which appears 
against the year of apprentice- 
ship in subclause (6) of clause 
44 of this Award 

for the purpose of such tradesper- 
son or apprentice supplying and 
maintaining tools ordinarily re- 
quired in the performance of work 
as a tradesperson or apprentice. 

(bb) Any tool allowance paid pursuant 
to subparagraph (a)(ii) of this sub- 
clause shall be included in, and 
form part of, the ordinary weekly 
wage prescribed in Clause 44 of 
this Award. 

(cc) The employer shall provide for the 
use of tradesperson or apprentices 
all necessary power tools, special 
purpose tools and precision meas- 
uring instruments. 

(dd) A tradesperson or apprentice shall 
replace or pay for any tools sup- 
plied by the employer if lost 
through the workers negligence. 

(b) The tools allowances for carpenters, car and 
wagon builders, plumbers, bricklayers and 
patternmakers each include an amount of six 
cents for the purpose of enabling the workers 
to insure their tools against loss or damage 
by theft or fire. 

(c) Tool allowance shall not be paid if the 
worker be absent on extended, annual or sick 
leave. 

(d) (i) Apprentices, when not in receipt of a 
tool allowance, shall be supplied with 
the following tools:— 

Trimmers: 

1 pair 12" Weiss Scissors 
1 Metre folding wooden rule 
1 Pair 8" Pincers 
1 10" Regulator 
1 172" circular needle 
1 3" circular needle 
1 double ended magnetic ham- 

mer 
1 Stripping chisel 
1 knife 
1 knifeboard 
1 Wooden mallet 
1 staple stripper 

Car Builders, Wagon Builders and 
Carpenters: 

1 brace 
2 saws 
1 square 
1 rule 
1 oilstone 
1 nail punch 
1 screw driver 
1 hammer 
1 mallet 
2 wooden planes (1 smoothing 

plane and 1 jack plane) 

Patternmakers: 

6 chisels (long thin paring) 
3 twist bits (auger, cleancutter) 
6 nail bits (Cleveland pattern) 
1 brace 
2 saws 
1 square 
1 rule (contraction) 
1 oilstone 
1 nail punch 
1 screw driver 
1 hammer 
1 mallet 
2 planes (1 smoothing and 1 jack 

plane—iron if preferred and 
obtainable) 

Painters: 

3 stripping knives 
1 putty knife 
3 body filling or glazing knives 
1 claw hammer 
1 screw driver 
1 hacking knife 
1 razor blade holder 
1 metre folding rule 
1 3 metre tape 
1 scraper 
1 flat file 

(ii) The foregoing tools shall remain the 
property of the employer. The worker 
shall be responsible for all breakages or 
losses and shall make good all such 
losses. At the conclusion of the appren- 
ticeship course and on satisfactorily 
passing final examinations, the tools 
prescribed for apprentices shall become 
the property of the apprentice. 

(iii) The foregoing shall be in addition to any 
other allowances throughout Clause 31 
of this Award. 

(e) A tradesperson Carpenter, Car and Wagon 
Builder, Plumber or Patternmaker who elects 
to be paid tool allowance in accordance with 
subclause (10) of Clause 44 of this Award, 
in lieu of the foregoing provisions shall in 
addition be paid a flat allowance of $5.15 for 
each weeks work. The allowance shall not be 
subject to increase for any reason. 

(f) The foregoing provisions shall not apply to 
tradespersons and apprentices whose em- 
ployment commenced after these provisions 
commenced to operate. 

6 chisels 
3 twist bits (auger) 
6 nail bits 
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THE ROCK LOBSTER AND PRAWN PROCESSING 
AWARD 1978 

No. R 24 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Food Preservers' Union of Western Australia, Union of 

Workers 
and 

W. Angliss & Co (Australia) Pty Ltd and Others. 
No. 985 of 1992. 

COMMISSIONER C.B. PARKS. 
11 February 1993. 

Order. 
HAVING heard Ms B.L. Gavranich on behalf of the 
Applicant and Ms G.P. Marion on behalf of the Respon- 
dents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Rock Lobster and Prawn Processing Award 
1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 4 February 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

"2A. State Wage Principles—September 1989". 
2. Clause 2A.—State Wage Principles—September 1989: 

Delete this clause. 
3. Clause 7.—Wages: Delete this clause and insert in lieu 

thereof— 
7.—Wages. 

The following shall be the minimum weekly rate of 
wage payable to employees covered by this award. 
(1) Adult Employees: 

Classifications $ 
(a) Grader 325.95 
(b) Process Employee 312.30 

(2) Junior Employees (Graders) 
(Per cent of Grader rate per week): % 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years and over Adult Rate 

(3) Junior Employees (Process Employees) 
(Per cent of Process Employee rate per % 
week): 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years and over Adult Rate 

(4) Leading Hands (per week extra): 
In charge of— $ 
(a) Less than three other employees 8.85 
(b) Not less than three and not more 

than ten other employees 17.75 
(c) More than ten but not more than 

twenty other employees 25.90 
(d) More than twenty other employees 34.50 

73 W.A.I.G. 

(5) Casual Employees: 
Casual employees shall receive 20 per cent in 

addition to the ordinary rates prescribed in this 
clause for the work performed. 

SECURITY OFFICERS' AWARD 
No. A 25 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security & Alsation Watch Patrol and Others. 
No. 1086 of 1992. 

COMMISSIONER C.B. PARKS. 
25 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: By a Notice of Application filed 
in the Commission on 20 August 1992 the applicant Union 
applied to amend Clause 19.—Posting of Notices, of the 
Security Officers' Award. The claimed subclauses, as 
subsequently amended during the course of proceedings, are 
as follows— 

"(2) (a) The accredited Union representative may 
post a notice of the Union in a suitable place 
agreed upon between the employer and the 
Union. 

(b) Should the employer and the Union fail to 
agree on a suitable place to post Union 
notices, either party may refer the matter to 
the Western Australian Industrial Relations 
Commission for determination. 

(3) A notice which is posted by an accredited Union 
representative in accordance with subclause (2) 
hereof shall not be removed except by or with the 
express permission of an accredited union repre- 
sentative." 

In essence the applicant Union seeks to prevent the 
unauthorised removal of union notices from the place they 
have been posted pursuant to the existing rights prescribed 
by clause 19. A provision is also sought which states that 
any dispute regarding the place for the posting of union 
notices may be referred to the Commission for resolution. 

Although the stated position of the respondent employers 
is that they object to the Union claims, that does not 
accurately describe their position as it emerged during the 
course of proceedings. In principal the respondents are 
prepared to accede to the thrust of the Union claims, 
provided that they are accompanied by a provision which 
allows an employer to prevent the posting of a union notice, 
unless the contents of such are acceptable to the employer 
concerned. 

The clause presently contained in the Award grants the 
Union the right to post union notices in a place agreed with 
an employer. Although not stated to be such, it is axiomatic 
that a notice should remain posted for so long as its author, 
the union, may require. It is evident from the submissions 
and testimony given on behalf of the applicant Union that, 
at the workplace of one business bound by the Award, 
several Union notices have been removed without the 
knowledge or consent of the Union or its representative at 
that workplace. It is implied by the Union that management 
of the business has been responsible for such removals, 
however it was conceded that the Union was unable to prove 
that such is the case. 

It is not denied by the Union that it will face a great 
difficulty identifying who is responsible for the unau- 
thorised removal of a posted notice. However, it argues that 
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by making the unauthorised removal of a notice an offence 
under the terms of the Award, such is likely to have a 
deterrent effect. The form of the provision claimed, it is said, 
and correctly so, has equal application to employers and 
employees. 

On behalf of the employers, it is argued that the claimed 
Union provision is not warranted. If granted, the provision 
will apply to all employers bound by the Award when, 
according to the respondents, it may at best be justified for 
one workplace. 

As stated earlier herein, a union notice, when correctly 
posted, should not be removed unless such is approved by 
the union, or its accredited representative. Thus the 
Commission is satisfied that any unauthorised removal 
should be proscribed. Although an amendment in the form 
claimed will apply to employers generally, it has equal 
application to employees bound by the Award. Its nature is 
such that it will not require a change of conduct for 
employers or employees who, in the past, have not acted in 
the way evidenced before the Commission in relation to one 
workplace. I am therefore satisfied it is appropriate to grant 
an amendment in the terms of the claimed subclause (3), 
save that the authorisation to remove a notice is presently 
too restricted and will therefore be extended to recognise the 
authority of a union official. 

The employers' proposed provision first surfaced during 
the course of hearing this application. No objection was 
taken to its introduction in this way. However, total 
opposition to the Award being amended to reflect the terms 
of the proposed provision was expressed by the Union. This 
it did to the extent of saying that if there is a likelihood that 
the Commission may grant such an amendment, it would 
prefer that the Union application be dismissed. A submis- 
sion apparently made with the expectation that the dismissal 
would also dispose of the employers' proposal. 

In order to consider the employers' proposed provision in 
its proper context, it is necessary to establish its standing. 
It arises as a response to the Union's application. An 
application directed solely toward preventing the unau- 
thorised removal of notices. Notices which the Union is 
currently entitled to post by operation of the Award, and has 
been since 1982. The employers' proposed provision does 
not address the express matter raised in the Union claim. 
Although the employers' proposal relates to union notices, 
it is directed toward conditioning the right to post such 
notices in the first instance, not their subsequent removal. 

In my view, the employers' proposal does not therefore 
constitute an answer to the Union claim, but a counter 
proposal. It therefore assumes the mantle of an independent 
but related claim and therefore does not rely upon the 
original application for its continued existence. Thus a 
dismissal of the original application would not, by that act 
alone, dispose of the counter proposal. 

I now turn to consider the merit of the respondent 
employers' counter proposal and indicate at the outset that 
they are the claimants and therefore are required to discharge 
the onus to prove their proposal is justified. As observed 
earlier herein, the right of the Union to post notices is one 
which has existed since the Award first issued in 1982. That 
right is unconditional regarding the form and content of such 
notices. 

It is the argument of the respondents that the right to post 
a notice should now be conditioned by a prescription which 
would limit the nature and contents of a notice, and grant 
an employer the overriding power to prevent the posting 
thereof by withholding its approval. A provision of this 
nature is said to be justified because an employer will 
thereby be afforded the opportunity to prevent the posting 
of a notice which, in the opinion of the employer, is likely 
to be detrimental to industrial relations at the workplace. In 
response, the Union argues that there is an onus upon the 
employers to show that there is justification for altering the 
existing rights prescribed by the Award clause. That, the 
applicant asserts, the respondents have failed to do. No 
evidence has been brought by the respondents to show that 
the Union has posted notices in the period since 1982 which 

are of a type that ought be prevented, nor could it be, 
according to the Union. 

From my long experience in industrial relations, I would 
be surprised if there has not been the odd occasion when an 
employer has taken offence to a union notice. However, no 
evidence has been presented to the Commission which 
shows that union notices designed to mislead employees or 
incite unrest at the workplace, have been posted in this 
industry since 1982. 

Thus it has not been established that an employer should, 
in effect, be granted the power to veto the posting of a notice. 
However, I do not think it unreasonable for an employer to 
view the contents of a notice prior to it being posted in his 
premises. Such would provide the opportunity for immedi- 
ate dialogue with the accredited representative, or alterna- 
tively, a union official, regarding any concern an employer 
may have in relation to the notice. Thus I will include a 
provision requiring the prior viewing of a notice by an 
employer. 

The last of the Union claims expresses a right to call upon 
the Commission to deal with any dispute where an employer 
and an accredited union representative are unable to agree 
upon a suitable place for the posting of union notices. No 
objection is taken by the respondent employers to a 
provision of this nature. However, it is submitted that an 
appropriate mechanism for dealing with such a dispute is 
already prescribed within clause 31.—Dispute Settlement 
Procedures, of the Award. 

The right exists at all times for a dispute relating to an 
industrial matter to be referred to the Commission and 
therefore it is not necessary to affirm that right within the 
Award. Although such is referred to within clause 31.— 
Dispute Settlement Procedures, it is done in the context of 
providing a final step in a series of steps designed to involve 
the parties in a process likely to assist in the resolution of 
their differences. A dispute arising from whatever cause in 
relation to a union notice, is capable of being adequately 
handled within the disputes procedure. I will therefore 
amend clause 19.—Posting of Notices, to require that such 
procedures be applied. 

Appearances: Ms D.A. Blaskett appeared on behalf of the 
applicant. 

Mr G.R. Blyth appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security & Alsation Watch Patrol and Others. 
No. 1086 of 1992. 

COMMISSIONER C.B. PARKS. 
2 March 1993. 

Order. 
HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and Mr G.R. Blyth on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Security Officers' Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the date of this 
order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 19.—Posting of Notices: Delete this clause and 

insert in lieu thereof— 
19.—Posting of Notices. 

(1) A copy of this award, if supplied by the Union, 
shall be placed in each workplace by the em- 
ployer, in a suitable place agreed upon by the 
employer and the Union. 

(2) Subject to subclause (3) hereof, an accredited 
Union representative may post a notice authorised 
by the Union in a suitable place agreed upon by 
the employer and the Union. 

(3) An accredited Union representative who intends 
posting a notice authorised by this clause shall, 
before posting such notice, present the notice or 
a true copy thereof to the employer. 

(4) A notice posted in accordance with this clause 
shall not be removed except by, or with the 
express consent of, an accredited Union represen- 
tative or accredited Union official. 

(5) Any dispute arising from the operation of this 
clause shall be dealt with in accordance with 
clause 31.—Dispute Settlement Procedures of this 
award. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS AWARD 

1988 
No. A1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Another. 
No. 596 of 1992. 

COMMISSIONER O.K. SALMON. 
3 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: In this matter I am concerned with 
a dispute between the unions and SECWA about an increase 
in the allowance prescribed for linepersons designated as 
lineperson in charge. In fact this case is the second of its 
kind; the first was dealt with by Halliwell SC in No. 471 of 
1989 with the result that an allowance of $24.00 (now 
$25.40) was prescribed for the persons who performed the 
duties then under consideration. 

The present application, in which SECWA is the 
applicant, is described in the accompanying form 1 as an 
application to vary the above mentioned order. But that 
order as I have already mentioned varied the award, and I 
think the appropriate way of describing this application is 
that is also an application to vary the award. Furthermore, 
I think the correct way to proceed would be to cancel that 
order and then vary the award once more. 

The present case is also similar to the case dealt with by 
Halliwell SC in that it is common ground that there has been 
a change in the value of the work for which the allowance 
is prescribed and that an increase in the allowance is 
permissible under the wage fixing principles. The difference 
between the parties, now as then, is the amount of the 
increase that is justified. The common ground is found in 
the list of duties for a lineperson in charge agreed to by the 
parties on 9 September 1992. The extra duties giving rise 
to the application are found in items (xx) and (xxiv): 

(xx) The Lineperson-in-Charge shall carry out switch- 
ing to the level of their competence and authorisa- 
tion. This will include switching, isolating and 

earthing operations and the issue and cancellation 
of electrical permits to work. 

The work will be carried out in accordance with 
written and approved switching programmes 
under the direction of an authorised person. 

The Lineperson-in-Charge may be required to 
write switching programmes in accordance with 
their level of competence and authorisation sub- 
ject to their ability to leave the job in accordance 
with paragraph (xxiv) hereunder. 

(xxiv) The Lineperson-in Charge has the flexibility to 
leave the job when necessary to: 
— prepare for the next job; 
— write switching programmes as required 
— follow-up customer complaints, faults and 

other enquiries in the local job area; 
— deal with customer and local government/ 

utility matters on the job site; or 
— meet emergency or other unforseen circum- 

stances. 
Provided that the requirement to be off the job 

does not occur at times when the Lineperson-in- 
Charge should be on the job to ensure the proper 
and safe supervision of the work. 

Before the Lineperson-in-Charge can leave the 
work-site, the work crew must be adequately 
briefed on the continuing work to be carried out 
including all safety considerations. 

When a Lineperson-in-Charge is required to 
leave the work-site for a continuous period of 
more than three hours, a leading hand shall be 
nominated to supervise employees in accordance 
with Clause 30(2) of the award. 

SECWA's fundamental position in this case is really no 
different from that taken in No. 471 of 1989, before 
Halliwell SC, and before myself in No. 1502 of 1990 (72 
WAIG 1128). It is that too large a wage increase, which is 
to say any amount more than $6.00, which SECWA 
proposes as the increase warranted in this case, will distort 
wage relativities amongst wages classifications thus creat- 
ing dangerous forces with the potential to threaten the 
integrity of the award. But a second leg of SECWA's 
argument, which at its strongest is in the cross examination 
of the witness for the unions, is that the extra duties now 
undertaken by linepersons in charge are simply not, in terms 
of skills and responsibilities, worth more than $6.00. 

I was referred to the views I expressed on the subject of 
work evaluation in No. 1502 of 1990 (supra). These views 
endorsed those first expressed by Kelly C in The Metal 
Trades Award—46 WAIG 707 at 741. SECWA drew a 
comparison between the total ordinary wage that would be 
received by the lineperson in charge with the $6.00, and the 
total ordinary wages now received by linepersons live-line, 
instrument/electrical fitter, and instrument/electrical fitter- 
stage 1. To a large extent 1 was left to consider the relevance 
of those comparisons with regard for my own knowledge of 
the work done by the classifications raised, however, I think 
I am correct in saying that SECWA wished me to see the 
comparison with lineperson live-line as the most important 
of the three. I think the purported relevance of that particular 
comparison is that any switching work performed by 
linepersons in charge in connection with live high voltage 
lines is negligible compared to live line work on the highest 
voltages performed by linepersons live-line who are paid 
less. Moreover, linepersons live-line are paid at the same 
rate as leading hand linepersons ordinarily qualified, and 
that rate may be seen as the base rate for linepersons in 
charge. 

At first the unions claimed an increase of $10.00 in the 
lineperson in charge allowance, but on the day of the hearing 
they were permitted to vary their claim to $15.00. 

The unions accept the necessarily subjective nature of 
both the claim they make and the decision that must be made 
upon it. However apart from the extensive arguments and 
the evidence of the witness called to testify in support of the 
claim, great stress was laid on the fact that die job in 
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question remains an "on the tools" job notwithstanding that 
it comes about as a result of SECWA's decision to shift 
many of the functions previously undertaken by forepersons 
on to leading hand linepersons. I should say that I 
acknowledge the unions' point and also their insistence upon 
the continuing safety of linepersons on the job which lies 
behind it. 

Having read the transcript of proceedings in No. 471 of 
1989,1 am somewhat bemused by the stance of the unions 
on that occasion. The case was directed to show the highest 
percentage devolution of work from forepersons to leading 
hands. But notwithstanding all of the effort expended to that 
end, when it came to the amount that ought to be awarded 
for performing the additional work the forepersons' salary 
was not relied on. In that respect the principal factor relied 
on was the rate paid to leading hands employed by the 
Building Management Authority. Given the requirements of 
the relevant wage fixing principle I would have thought that 
if an external comparison was justified in that area, it was 
equally justified in the comparison with forepersons (cf Full 
Bench 66 WAIG 1589. Also Amalgamated Metal Workers 
& Shipwrights Union and Others and State Energy 
Commission of Western Australia,—59 WAIG 495— 
Wickham J). In the present case the stance of the unions is 
really the same as it was in the earlier case, and in my 
opinion the logic of that stance is that even now they are at 
one with SECWA regarding the integrity of the award. 

In the present case the unions argued that the appropriate, 
indeed the only necessary comparison was the range of 
duties performed by linepersons in charge when the 
allowance was fixed by Halliwell SC. However, it was said 
that linepersons in charge were of the opinion that they 
ought to have a wage prescribed for that classification in the 
award, which is to say that they do not see an allowance as 
the appropriate form of renumeration in their case. Notwith- 
standing the unions reference to the wage fixing principles 
when explaining their attitudes on this point, given the 
successful case mounted by the unions on behalf of 
linepersons live-line who wished to be classified as such (67 
WAIG 1770) I would have thought linepersons in charge 
were entitled to the same. 

I have presided over a number of conferences dealing with 
the issue now under consideration and I have no difficulty 
understanding why persons who are required to perform the 
work formerly performed by forepersons think they are 
being inadequately paid. I also think it goes without saying 
that wage-wise they compare themselves with forepersons. 
But the unions choose not to argue the case that way. It will 
be plain from my reasons for decision in 1502 of 1990 
(supra) that I did not necessarily accept SECWA's fears 
about wage comparisons with the salaried officer area and 
all things considered in this case I think I am less impressed 
by those fears than before. But I do not think it is for me 
to tell the unions how they should argue their cases and until 
such time as they choose to make comparisons with salaried 
employees I do not intend to do so. 

I am not convinced that the new duties required to be 
undertaken by linepersons in charge are particularly oner- 
ous. And if there is any skill involved in the actual processes 
of switching I think it is more likely to be displayed with 
"drop outs" which are both high voltage switches and fuses 
at the same time. I fail to see how there would be more skill 
in opening and closing high and low voltage blade switches 
or pole mounted high voltage gang switches which are 
operated at ground level by raising and lowering handles. 
In my opinion extra demands made upon the persons 
concerned with regard to switching relate to responsibilities 
only. I also think that these responsibilities are associated 
with writing switching programmes. 

In the light of the wage fixing principles and the 
observations I have already made concerning the attitudes 
of the parties towards the integrity of the award, it seems 
to me that the wage rates payable under the award to 
comparable classifications have particular relevance in 
determining the amount of increase to be awarded in this 
case. Furthermore I think the lineperson-live line classifica- 
tion is the most appropriate classification for the purpose. 

That said I am not left without some difficulty. The total 
wage prescribed for the lineperson-live line classification 
was determined historically on grounds of convenience 
rather than a process of work evaluation in the sense of 
comparing job requirements (cf 67 WAIG 1770), and in the 
final analysis the total wage of a leading hand was 
considered to be appropriate. Given that an evaluation of 
linepersons in charge has taken place and it is now proposed 
that it be increased by at least $6.00, it goes without saying 
that in all of the relevant circumstances linepersons-live line 
is a classification properly open to new evaluation. The 
context is one of definite possibilities and some uncertain- 
ties, but in my opinion it is one that makes the offer of $6.00 
too small. On die other hand $15.00 is too much in the 
prevailing circumstances. In my opinion there are grounds 
for a total wage entitlement of $500.00 per week for 
linepersons in charge. 

It is my finding that an increase of $9.20 in the allowance 
for lineperson in charge could reasonably have been agreed 
between the parties in conciliation or at first instance. My 
decision is that there will be an order cancelling the order 
in No. 471 of 1989 and varying the award by prescribing an 
allowance of $34.60 per week. 

Appearances: Mr N. Fry on behalf of SECWA. 
Ms M. Robinson on behalf of the respondent unions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Another. 
No. 596 of 1992. 

State Energy Commission of Western Australia Wages and 
Conditions Award 1988. 

COMMISSIONER O.K. SALMON. 
24 February 1993. 

Order 
HAVING heard Mr N. Fry on behalf of the State Energy 
Commission of Western Australia and Ms M. Robinson on 
behalf of the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and An- 
other, the Commission, pursuant to the powers conferred 
under the Industrial Relations Act 1979 hereby orders— 

(1) That the order in No. 471 of 1989 is cancelled. 
(2) That the State Energy Commission of Western 

Australia Wages and Conditions Award be varied 
as follows: 

Schedule. 
Clause 29.—Special Rates and Provisions: 

Delete existing subclause (20) and insert in lieu 
the following— 
(20) Lineperson In Charge Allowance 

A Lineperson—First Grade classified by 
SECWA as a Lineperson in Charge shall be 
paid, in addition to his/her ordinary wage rate 
and appropriate leading hand amount, a 
"Lineperson In Charge" allowance of 
$34.60 per week on an all purpose basis when 
performing the duties of a Lineperson in 
Charge. 

(3) The operative date is on and from Sunday 14 
February 1993. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 



WOOL, HIDE AND SKIN STORE EMPLOYEES' 

No. 8 of 1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Albany Woolstores Pty Ltd and Others. 

No. 1328 of 1992. 
Wool, Hide and Skin Store Employees' Award 

No. 8 of 1966. 
COMMISSIONER S. A. KENNEDY. 

16 February 1993. 
Order. 

HAVING heard Mr M. Bishop on behalf of the Applicant, 
and Ms C. Brown on behalf of the various Respondents and 
Mr R. Heaperman on behalf of the Meat and Allied Trades 
Federation of Australia (Western Australian Division) 
Union of Employers, now therefore, I the undersigned 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, do hereby order— 

That the Wool, Hide and Skin Store Employees' 
Award No. 8 of 1966 as amended be further varied in 
accordance with the following Schedule with effect 
from the beginning of the first pay period on or after 
the first day of November 1992. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 
A. Delete the words and numerals "2A. No Extra 

Claims" from this clause. 
B. Delete the words and numerals "13. Wages" from this 

clause and insert the following in lieu thereof: 
13. Wages and Classification Structure 

2. Clause 13.—Wages: Delete this clause and insert the 
following in lieu thereof: 

13.—Wages and Classification Structure. 
(1) Classification Structure 

STOREWORKER LEVEL 1 
Relativity: 90% 
Pre-requisites: 
* Basic interpersonal and communication skills. 
* Basic literacy and numeracy skills. 
Skills/Duties: 
* Familiar with company policies and proce- 

dures. 
* Responsible for quality of his/her own work 

subject to detailed direction. 
* Obtain knowledge and apply appropriate man- 

ual handling skills. 
* Able to work in a team environment and/or 

under routine supervision. 
* Able to exercise discretion within the limits of 

skills and/or training. 
* Able to undertake duties in a safe and responsi- 

ble manner. 
The following tasks are indicative of the tasks 
which an employee at this level may be required 
to perform. 

1. Core sampling (non-mechanical). 
2. Feeding wool into blending machines. 
3. Head marking or branding of head bale at 

receival or weighing. 

4. Inserting lot plates or dividers. 
5. Lobbing. 
6. Opening or closing bales (including fadging 

and boodling). 
7. Pushing into or taking from elevators or 

drops. 
8. Sewing. 
9. Wheeling baskets. 

10. Hand trucking. 
11. Use of non-licensed material handling equip- 

ment. 
12. Operate wool blending machine. 
13. Responsible for housekeeping in own work 

environment. 
Promotional Criteria: 
An employee remains at this level until he/she is 
capable of completing the tasks required of this 
level so as to enable him/her to be considered for 
promotion to the next level when a position 
becomes available. 
STOREWORKER LEVEL 2 
Relativity: 92.4% 
Pre-requisites: 
* Storeworker Level 1 or equivalent. 
Skills/Duties: 
In addition to the skills/duties required of Store- 
worker Level 1 the following skills/duties are 
required: 
* Able to work in a team environment under 

limited supervision. 
* Responsible for quality of his/her own work. 
* Appropriate licence to operate required materi- 

als handling equipment, (other than crane or 
fork-lift rated in excess of 20,000kg), (as 
required). 

The following tasks are indicative of the tasks 
which an employee at this level may be required 
to perform. 

1. Breaking out of specified bales for shipping, 
showing, pooling or blending. 

2. Breaking out for rail trucks (including the use 
of mechanical aids). 

3. Breaking down stacks of wool. 
4. Port marking and branding of wool for 

shipping. 
5. Operating and in charge of semi-automatic 

dump press. 
6. Operating of all appropriate materials han- 

dling equipment (other than crane or fork-lift 
rated in excess of 20,000kg), not requiring 
ancillary or incidental clerical functions. 

7. Sheetman or fossicker. 
8. Wool pressing. 
9. Weight adjusting. 

10. Handling or hanging or drying green skins 
(including trottering of sheepskins). 
Handling hides including staking and un- 
stacking operator and in charge of skin press. 

Promotional Criteria: 
An employee remains at this level until he/she is 
capable of completing the tasks required of this 
level so as to enable him/her to be considered for 
promotion to the next level when a position 
becomes available. 
STOREWORKER LEVEL 3 
Relativity: 94.5% 
Pre-requisites: 
* Storeworker Level 2 or equivalent. 
Skills/Duties: 
In addition to the skills/duties required of Store- 
worker Level 1 the following skills/duties are 
required: 
* Understands and is responsible for quality 

control standards. 



73 W.A.I.G. 

* Advanced level of interpersonal and communi- 
cation skills. 

* Keyboard skills. 
* Able to perform work required with minimal 

supervision. 
* Able to operate computerised inventory equip- 

ment (as required). 
Indicative of the tasks which an employee at this 
level may perform are the following. 

1. Sworn weigher or employee (including fork- 
lift driver) recording or carrying out clerical 
functions in receiving, weighing and deliver- 
ing or shipping of bales including notifying 
locations of bales by radio or other electronic 
means. 

2. In charge of an out-store. 
3. Operation of semi-automatic core line. 
4. Responsible for the actual packing of con- 

tainers with dumped bales. 
Promotional Criteria: 
An employee remains at this level until he/she is 
capable of completing the tasks required of this 
level so as to enable him/her to be considered for 
promotion to the next level when a position 
becomes available. 
STOREWORKER LEVEL 4 
Relativity: 97% 
Pre-requisites: 
* Storeworker Level 3 or equivalent. 
Skills/Duties: 
In addition to the skills/duties required of Store- 
worker Level 4 the following skills/duties are 
required: 
* Appropriate licence to operate required materi- 

als handling equipment and/or container han- 
dling equipment and/or crane, with capacity 
rated greater than 20,000kg (as required). 

* Knowledge of operation of fully automated core 
line operation. 

* Able to operate computerised wool handling 
equipment (as required). 

Indicative of the tasks which an employee at this 
level may perform are the following: 

1. Operator in charge of a fully automated core 
line operation. 

2. Operator in charge of a fully automatic Dump 
Press (i.e. TriPak). 

3. Operator of container handling equipment 
rated greater than 20,000kg. 

4. Employee charged by employer with the 
responsibility of supervising and directing 
not more than 10 employees (not being a 
number of employees working as a team). 

5. Classing skins, furs or hides. 
Promotional Criteria: 
An employee remains at this level until he/she is 
capable of completing the tasks required of this 
level so as to enable him/her to be considered for 
promotion to the next level when a position 
becomes available. 
STOREWORKER LEVEL 5—WOOL CLAS- 
SER 
Relativity: 100% 
Pre-requisites: 
* Storeworker Level 4 or equivalent. 
* Appropriate Certification. 
Skills/Duties: 
In addition to the skills/duties required of a 
Storeworker Level 4 the following skills/duties 
are required: 
* Able to sort all types of wool to desired graded 

lines. 

* Able to allocate bin types and calculate bin 
weights and percentages. 

* Responsible for sorting wool to Industry Qual- 
ity Control Standards. 

* Understanding of operation of a Wool Re- 
handling Department. 

Indicative of the tasks which an employee at this 
level may perform are the following: 

1. Classing or sorting wool with or without 
mechanical aids. 

2. Undertake appropriate recording functions. 
Promotional Criteria: 
An employee remains at this level until he/she is 
capable of completing the tasks required of this 
level so as to enable him/her to be considered for 
promotion to the next level when a position 
becomes available. 
STOREWORKER LEVEL 6—OVERLOOKER 
Relativity: 105% 
Pre-requisites: 
* Wool Classer or equivalent. 
Skills/Duties: 
In addition to the skills/duties required of Wool 
Classer the following skills/duties are required: 
* Proven ability to train and supervise. 
* Competent to train wool classers. 
* Proficient in the accurate allocation of types 

and component percentages and weights of all 
wool bales. 

* Must ensure quality control standards are met 
by all wool re-handling personnel. 

* Must ensure the efficient operation of a wool 
re-handling department. 

Indicative of the tasks which an employee at this 
level may perform are the following: 
Control and co-ordinate all relevant functions of 
a wool re-handling operation. 

(2) Base Wage Rates (Adults) 
An adult employee performing the work described 
by any of the classifications detailed in subclause 
(1) of this clause shall be paid the base wage rate 
per week detailed in the table below with effect 
from the first full pay period on or after 
1 November 1992. 
Classification Base Rate 

$ 
Storeworker Level 1 328.70 
Storeworker Level 2 337.50 
Storeworker Level 3 345.10 
Storeworker Level 4 354.30 
Storeworker Level 5—Wool Clas- 365.20 
ser 
Storeworker Level 6—Overlooker 383.50 

(3) Supplementary Payments (Adults) 
An adult employee performing the work described 
by any of the classifications detailed in subclause 
(1) of this clause shall be paid the Supplementary 
Payment per week detailed in the table below with 
effect from the first full pay period on or after 
1 November 1992. 

Supplementary 
Classification Payment 

$ 
Storeworker Level 1 19.60 
Storeworker Level 2 19.50 
Storeworker Level 3 19.10 
Storeworker Level 4 22.80 
Storeworker Level 5—Wool Classer 24.50 
Storeworker Level 6—Overlooker 18.10 

(4) Total Wage Rates (Adults) 
The total wage rate per week (inclusive of the 
rates described in subclauses (2) and (3) of this 
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clause which appears in columns 2 and 3 
respectively) for adult employees performing the 
work described by any of the classifications 
detailed in subclause (1) of this clause shall be as 
detailed in column 4 of the table below with effect 
from the first full pay period on or after 
1 November 1992. 

Base Supple- Total 
Classification Rate mentary Rate 

$ Pay- $ 
ment 

Storeworker Level 1 
Store worker Level 2 
Storeworker Level 3 
Storeworker Level 4 
Storeworker Level 5— 
Wool Classer 
Storeworker Level 6— 
Overlooker 

(5) Transitional Provisions 

328.70 19.60 348.30 
337.50 19.50 357.00 
345.10 19.10 364.20 
354.30 22.80 377.10 

365.20 24.50 389.70 

383.50 18.10 401.60 

(a) The provisions of subclauses (1), (2), (3) and 
(4) of this clause shall be triailed for a period 
of 12 months from the date of operation in 
order to assess the suitability of such a 
classification structure. 

(b) Any dispute arising from the introduction of 
the provisions of subclauses (1), (2), (3) and 
(4) of this clause shall be discussed between 
the employee, employer and failing agree- 
ment, with a duly accredited union official. 
If the matter is not resolved at the workplace 
it shall be referred to the Western Australian 
Industrial Relations Commission. 

(c) The following translation table shall be used 
to determine an employee classification as at 
the date of the introduction of this variation. 
Grading Under Old Classi- 
fication Structures 
(See exceptions below) 
Storeman Grade (a) 
Storeman Grade (b) 
Storeman Grade (c) 
Storeman Grade (d) 
Storeman Grade (e) 
Storeman Grade (f) 
Wool Classer (g) 

Overlooker—2-5 employ- 
ees (h) 
Overlooker—64- employees 
(h) 
Exceptions 

Grading Under New Classi- 
fication Structure 

Storeworker Level 1 
Storeworker Level 2 
Storeworker Level 2 
Storeworker Level 3 
Storeworker Level 3 
Storeworker Level 4 
Storeworker Level 5— 
Wool Classer 
Storeworker Level 6— 
Overlooker 
Storeworker Level 6— 
Overlooker 

1. Weighing Adjusting which under the 
old classification structure was Grade 
(a) translates to Level 2 under the new 
structure. 

2. Operator in charge of a fully automatic 
dump press (i.e. TriPak) which under 
the old classification structure was 
Grade (b) translates to Level 4 under the 
new classification structure. 

3. Employee in charge of out store which 
under the old classification structure 
was Grade (e) translates to Level 4 
under the new classification structure. 

(d) The rates described herein include the 1st 
Minimum Rate Adjustment 

(e) It is agreed that the total amount of the 
supplementary payment described in sub- 
clause (3) of this clause shall be absorbed 
from any component of the weekly wage in 
excess of the base rate described in subclause 
(2) of this clause. 

(f) It is agreed that no employee shall suffer a 
reduction in actual weekly total wage rates 

as a consequence of the introduction of the 
new classification structure. 

(g) It is agreed that the parties shall aim to 
complete the Minimum Rates Adjustment 
process no later than 1 November 1993. 

(h) It is agreed that each employer shall provide 
each employee, within three (3) months of 
the date of operation of this order, advice 
concerning that employee's new classifica- 
tion as described by subclause (1) of this 
clause. 

(6) An allowance of five percent on so much of 
his/her average earnings per week exclusive of 
overtime as does not exceed the amount fixed 
from time to time for workers covered by the 
provisions of paragraph (a) of subclause (2) and 
paragraph (a) of subclause (3) of this clause shall 
be paid to a weekly worker if he/she is employed 
in a wool store for any period of less than six 
successive calendar months unless such employ- 
ment has been terminated voluntarily or on 
account of malingering, inefficiency, neglect of 
duty or misconduct. 

Provided that in the event of any such worker 
being dismissed (except for malingering, ineffi- 
ciency, neglect of duty or misconduct) within 
fourteen days prior to Christmas Day, he shall 
receive not less than one half week's wages by 
way of such allowance. That is to say, if the five 
percent allowance on wages earned up to the time 
of dismissal is not equal to one half week's wages, 
then the half week's wage shall be paid, but if the 
five percent allowance on wages earned up to the 
time of dismissal is in excess of one half week's 
wages, then the said five percent allowance shall 
be paid but not the half week's wages. 

(7) Thirty four cents pier hour in addition to the above 
rates shall be paid to any worker who actually 
handles "dead" wool. 

(8) If a worker is required by his/her employer to act 
as a first aid attendant in any store, for so acting 
he shall be paid in addition to his/her ordinary rate 
of pay the sum of 76 cents per day. 

(9) (a) The weekly wage rates for junior employees 
shall be calculated by combining the base 
rate described in subclause (1) of this clause 
and supplementary payment described in 
subclause (2) of this clause for the classifica- 
tion Storeworker Level 1 and multiplying by 
the percentage detailed in the table below. 
Age Percentage 
At 17 years of age and under 70 
At 18 years of age 80 
At 19 years of age 90 
At 20 years of age 100 
The total wage shall be calculated to the 
nearest 10 cents, with any amount of five 
cents or greater rounded up, any amount less 
than five cents being disregarded. 

(b) The provisions of subclause (5) of this clause 
mutatis mutandis (the necessary changes 
being made) shall apply to Junior Employees. 

(10) Casual Employees: Casual employees shall be 
paid at the rate of twenty percent in addition to the 
rates prescribed by this award for the appropriate 
classification. 
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AWARDS/AGREEMENTS— 
Interpretation of— 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 1987 

No. A20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Hamersley Iron Ply Limited and Others. 
No. 742 of 1992. 

COMMISSIONER G.L. FIELDING. 
23 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1987 by 
subclause 13(3) makes provision for ordinary hours of work 
by continuous shifts of not more than eight hours each. 
Furthermore, by paragraph 13(3)(b) the Award provides that 
continuous shift workers shall be rostered in conformity 
with the "standard rosters" prescribed in the Award, unless 
the Company and the relevant union have agreed in writing 
to a change, or the Western Australian Industrial Relations 
Commission has otherwise determined. The relevant roster, 
for the purposes of these proceedings, provides for four 
panels of employees, with those in one panel working day 
shift, those in another panel working night shift, those in 
another panel working afternoon shift, and those in the 
remaining panel being rostered off work. Moreover, the 
roster provides for each panel to rotate sequentially for a 
sequence of shifts through a period of day shifts followed 
by a period of night shifts followed by a period of afternoon 
shifts, with rostered days off work between each discrete 
shift period. Paragraph 13(3)(d) provides that the shift 
sequence rotation may be changed to a day/aftemoon/night 
sequence by agreement "between the department concerned 
and those employees then working that roster". 

The standard roster covers a period of 28 days. Clause 
13A of the Award requires that, as part of the scheme of 
implementing a 38 hour week as the standard working week 
in place of a 40 hour working week, employees are entitled 
to a leisure day off "once in each 28 day work cycle". 
Accordingly, besides provision for rostered days off, the 
relevant roster makes provision for "one unpaid leisure day 
off" in that period. 

From the inception of the 38 hour week, in or about 1983, 
the leisure day off for mine production workers employed 
by the Respondent at its Tom Price and Paraburdoo 
minesites working under a continuous shift roster was 
normally taken on the same day, usually a Wednesday. The 
result was that pit machinery lay idle for that day. Early in 
1991 the Respondent decided that at least for those 
continuous shift workers, the leisure day off should be 
staggered so as to make better use of the Respondent's 
equipment. 

For reasons which do not now matter, the Unions 
covering employees affected by the Respondent's proposal 
objected to staggering the leisure days off and the matter was 
referred to the Commission in accordance with the provi- 
sions of paragraph 13(3)(b) of the Award. The Commission 
determined that the Respondent should be authorised to 
introduce a change to the standard rosters to provide for 
staggering of the leisure day off no earlier than 29 August 
1991 (see: The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers v. Hamersley Iron Pty 
Limited (1991) 71 WAIG 2402 and 2403). 

At or about the time the Respondent proposed to stagger 
the leisure days off, representatives of the mine production 
workers who are eligible to be members of the Australian 
Workers Union, and who, it is accepted, constitute the great 
majority of mine production workers, apparently indicated 

to the Respondent that it wished to change the roster cycle 
from a sequence of day shift followed by night shift 
followed by afternoon shift to a sequence of day shift 
followed by afternoon shift followed by night shift. As a 
consequence, the Respondent introduced a new roster 
effective from the first shift on Sunday, 8 September 1991, 
which not only embodied the staggered leisure days off as 
earlier authorised by the Commission, but changed the shift 
sequence rotation from one of a period of day shift followed 
by a period of night shift followed by a period of afternoon 
shift (i.e. afternoon shift followed by day shift followed by 
night shift) to one of a period of day shift followed by a 
period of afternoon shift followed by a period of night shift), 
as proposed on behalf of and supported by the majority of 
the workforce then working the relevant roster. 

Amongst the mine production workers not eligible to be 
members of the Australian Workers Union are shovel 
drivers, who are eligible to be members of the Applicant 
Union. Although the proposal to change the roster sequence 
was apparently put to them, it seems common ground that 
they did not agree to it. In the circumstances, the Applicant 
has raised the question of whether the Award requires the 
consent of each and every person affected by a change in 
the shift sequence before such a change can be implemented. 
As a consequence, the Applicant now seeks, pursuant to s.46 
of the Industrial Relations Act 1979, an interpretation of the 
Award as to whether, having regard to the provisions of 
paragraph 13(3)(d) of the Award "is it a requirement that 
the department concerned obtain the agreement of each and 
every person working a shift sequence rotation of afternoon, 
day and night before changing the rotation to a day, 
afternoon and night rotation". The application might have 
been instituted pursuant to paragraph 13(6)(b) of the Award, 
which provides that "(i)n the event that any disagreement 
arises and is unable to be resolved between the parties as to 
the application of the provisions of this clause, then either 
party to the award may act to refer any such disagreement 
to the Industrial Relations Commission for resolution", but 
in the circumstances nothing turns on that on this occasion. 

In addition, the Applicant seeks an interpretation as to 
what constitutes a shift cycle for the purposes of subclause 
15(14) of the Award "and on what day of the week does a 
shift cycle commence?". That subclause provides that "a 
shift worker employed on a four panel shift cycle of 28 days 
who does not, in the course of that roster, work at least 
one-third of the time on day shift or day work shall be paid 
for each afternoon or night shift worked during that 28 days 
at half single time extra in addition to the ordinary shift rates 
of pay for that shift". This question arises because the 
Applicant contends that by changing the shift rotation with 
effect from Sunday, 8 September 1991, the Respondent did 
so in the middle of a shift cycle with the result that some 
of its members did not work at least one-third of the time 
in that cycle on day shift. The Applicant contends that it had 
long been accepted by most of the employees, including 
members of staff, that the shift cycle began with the period 
of afternoon shifts, which in turn followed "the long break" 
of four days rostered off work following the period of night 
shifts and thus by commencing the new shift sequence on 
a Sunday the Respondent changed the roster in the middle 
of a shift cycle. 

In general I accept the testimony of Mr Wortlehock, who 
was formerly the Respondent's convenor at Paraburdoo and 
who is now a shop steward for the Applicant at Channar. 
Indeed, he impressed me as an honest witness and to the 
extent that matters were within his knowledge I accept his 
testimony as being reliable. In particular, as I find none of 
the members of the Applicant employed as shovel drivers 
at Paraburdoo agreed to the change in shift sequence 
introduced by the Respondent on 8 September 1991. 
Furthermore, I accept that many employees, as Mr Wortle- 
hock says, were under the impression that the shift cycle for 
each panel commenced with the beginning of the period of 
afternoon shifts, but that course does not mean that in reality 
that is how the shift system operated. In this respect 1 accept 
the evidence of Mr MacKay, who likewise impressed me as 
an honest and reliable witness, that since the introduction 
of a standard 38 hour week in or about 1983 the Respondent 
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has worked on the basis that each 28 day shift cycle 
commenced at 28 rests with the first shift on Sunday. Indeed, 
I accept his evidence that from time to time the Respondent 
published lists of the dates on which each such cycle was 
to commence, although it seems that it was not published 
so widely that employees in general were aware of it. 

The principles for interpreting awards are now well 
settled. They were most recently referred to by the Industrial 
Appeal Court in Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) v. 
Minister for Health (1991) 71 WAIG 2253 and are more 
fully set out in City of Wanneroo v. Homes (1989) 30 IR 
362 at 378 to which Mr Harris, in his capacity as agent for 
the Applicant, drew attention. It is sufficient to say, for the 
present purposes, that an award is to be interpreted in much 
the same way as any other written document, that is, the 
words therein are to be given their ordinary and natural 
meaning, having regard to the terms of the award as a whole. 
Only if there is an ambiguity is it possible to have regard 
to the extrinsic evidence to determine the meaning of the 
words in question. That evidence may include the intentions 
of the parties at the time the document was made and to the 
customs and practice in the industry when the award was 
made, but ordinarily, conduct of the parties subsequent to 
the award being made cannot be relied upon as an aid to 
interpretation (see: Re Security Officers (Waterfront) Award 
(1988) 26 IR 1, see too: Re RAA Patrolmen's Agreement 
(1990) 57 SAIR 387). 

For the same reasons as those explained in Bell v. Gillen 
Motors Pty Ltd (1989) 27 IR 324, 330, I accept that the 
better view is that whether or not an ambiguity exists in a 
particular case depends not upon whether the parties are in 
dispute as to interpretation of the award, but whether the 
Commission forms the view that the document is open to 
a variety of meanings. Furthermore, I accept, as Mr Harris 
suggests should be the case, that the Commission should not 
be reluctant to consider words in an award as being 
ambiguous because frequently awards are framed in the 
colloquial language of the workplace and without careful 
attention to draftsmanship (see: Geo A. Bond & Co. Ltd (in 
Liquidation) v. McKenzie (1929) AR (NSW) 498, 503). 

In my view, there is indeed an ambiguity in the provisions 
of paragraph 13(3)(d) of the Award. The paragraph does 
admit of an interpretation which requires that each and every 
employee affected by any proposed change in shift sequence 
agree to the change, but it also admits of another and, in my 
view, more appropriate interpretation, that is, that there be 
agreement between the department and the group of 
employees collectively. The paragraph refers to agreement 
being required between the department concerned and others 
identified as "those employees then working that roster". 
It does not, as it might have, refer to an agreement with each 
and every employee in the department working that roster. 
Rather, it refers to them as a group who are working the 
particular roster. As is clearly apparent from the standard 
shift roster contained in the Award, the rosters are erected 
on a panel or group basis, rather than on an individual one. 
Indeed, the structure of the roster is that the working time 
of one employee is in turn interdependent on that of another 
employee. In the circumstances, I do not consider it reading 
too much into the paragraph to hold that it envisages that 
there will be a single agreement between the employees as 
a group and the relevant department, rather than by a series 
of individual agreements, as would be the effect of requiring 
each individual employee to consent. 

In my opinion, such conclusion is fortified by regard to 
other provisions of the Award. Paragraph 13(3)(b), which 
provides for a wholesale change in the standard rosters, not 
merely a change in the shift sequence to "a day/after/night 
sequence", as does paragraph 13(3)(d), does so by means 
of an agreement with the relevant union or unions. In those 
circumstances, the agreement could only be a representative 
one. In my view, it would be odd, in the circumstances, if 
the less radical change envisaged by paragraph (d) required 
the agreement for each and every employee in the relevant 
department. Indeed, it seems that such an interpretation has 
been adopted by the Applicant subsequent to the change now 
in question. It is common ground, that in mid-1992 the roster 

was further changed to revert back to the old afternoon, day 
and night shift sequence, albeit with provision for staggered 
leisure days off. That followed a resolution to that effect 
passed at a meeting of the employees, including the 
Applicant's members. There was no suggestion that each 
and every employee agreed to that reversion, just that the 
majority did so. 

Further, subclause 13A(4), like Clause 13, in providing 
for a leisure day off, by paragraph (b) provides for "the" 
leisure day off in each department to be fixed by "mutual 
agreement between the department and those employed 
therein". Clearly, only one agreement is contemplated not 
a series of agreements between individual employees. There 
is to be a common leisure day off for the department and 
the impracticability of having a unanimous agreement on 
that matter is self evident. As if to recognise that there is to 
be a collective rather than individual decision, paragraph (c) 
makes provision to alter the leisure day off for "an 
individual employee" in special circumstances. 

"Words and phrases of the English language have an 
extraordinary range of meanings" as Lord Simon mentioned 
in Stock v. Frank Jones (Tipton) Ltd [1978] 1 A11ER 948, 
953 and in deciding what interpretation is to be put on 
particular words and phrases it is necessary to look at the 
purpose and object of the legislation under review. In this 
respect industrial awards are no different, but as pointed out 
by Street J. in the Bond Case (supra), "it must be 
remembered that awards are made for the various industries 
in the light of the customs and working conditions of each 
industry, and they frequently result, as this award in fact did, 
from an agreement between parties, couched in terms 
intelligible to themselves but often framed without that 
careful attention to form and draughtsmanship which one 
expects to find in an Act of Parliament. I think therefore, in 
construing an award, one must always be careful to avoid 
a too literal adherence to the strict technical meaning of 
words, and must view the matter broadly, and after giving 
consideration and weight to every part of the award, 
endeavour to give it a meaning consistent with the general 
intention of the parties to be gathered from the whole 
award" (see too: In Re Crown Employees (Overtime) 
Award (1969) 69 (AR) NSW 60). One of the objects of the 
Award, as expressed in Clause 1, is "to provide a basis by 
which agreement can be reached to allow changes to occur". 
I would have thought it axiomatic that the provisions of 
subclause 13(3) are designed to facilitate change in the 
rostering arrangements of any of the Respondent's depart- 
ments. However, it is most unlikely, as the evidence 
suggests, that matters of the nature now in question would 
produce universal agreement. There is thus much to be said 
for the argument advanced on behalf of the Respondent by 
Mr Cameron that to read into the provisions of subclause 
13(3) that each and every person affected must consent to 
the change there envisaged would virtually render it 
impossible for there to be change without reference to the 
Industrial Relations Commission. 

Moreover, as previously mentioned, in construing ambi- 
guities in an award, it is permissible to have regard to 
custom and practice in the industry. It is a notorious fact that 
at the time the Award was made, where changes in 
conditions of employment were introduced by agreement, 
the agreement was a reflection of a resolution passed by a 
majority at a meeting of the relevant workforce. Indeed, the 
Explanatory Notes forming part of the Award record that it 
is a collective agreement arrived at on that basis. In those 
circumstances, where employees, identified as a group, are 
required to consent to changes in conditions of employment, 
it is not unreasonable to infer that the consent is to be a 
representative decision of the group. To interpret the Award 
in the way now suggested by the Applicant would not only 
make the objective of flexibility difficult, if not impossible 
to achieve, but is inconsistent with the environment in which 
the Award was made (see: "Statutory Interpretation" (3 ed) 
Pearce & Geddes para 2.19). 

In my view therefore, the proper interpretation of 
paragraph 13(3)(b) is that a single agreement is required 
between the relevant department and the employees then 
working the roster on a collective or group basis. Whether 
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in any particular case such an agreement exists will be 
largely a question of fact. Generally, I would have thought 
that to require that at least a majority of the relevant 
employees consent to the change envisaged by the para- 
graph. That is not to say that in every case where a majority 
of the employees working the relevant roster agree to the 
proposed change, the employees, or a group, are to be taken 
as having consented to the change. Much will depend on 
whether the minority can be taken to have either expressly, 
or impliedly by their conduct, accepted the view of the 
majority. If in any case, the minority have not had an 
opportunity to have an input into the decision of the 
majority, I would have thought it impossible to say that they 
had consented to the change. Similarly, where only a 
minority of the employees express a view on the change, it 
will be necessary to consider whether the majority, by their 
conduct, can properly be taken to have let the minority speak 
for them. In such cases the matter may well have to be 
resolved, as envisaged by paragraph 13(6)(b) of the Award. 
In the present case, the evidence, though not clear, suggests 
that the proposal was put to the Applicant's members at the 
end of each shift, but they did not agree to it. However, the 
matter is now academic because the status quo, prior to the 
change, has been reinstated. 

The answer to the second question is much clearer. 

Whatever the understanding of some of the employees of 
the Respondent may have been, the Award, although not 
expressly defining what is meant by a "shift cycle" when 
read as a whole makes it clear that such a cycle is a period 
of 28 consecutive days common to all shift employees. The 
relevant standard roster set out in Clause 13 of the Award 
clearly indicates that the cycle commences on the same day 
for everyone, irrespective of whether they are rostered to 
work day, afternoon or night shift on that day or are rostered 
off work. As previously mentioned, it is inconsistent with 
the concept of interdependent shift panels that each panel 
should be considered to be working under a cycle spanning 
different dates, as is the import of the Applicant's argument. 
Indeed, as already mentioned, that is clearly borne out by 
Clause 13 of the Award, which provides for standard rosters 
under which each person commences his 28 day work cycle 
on the same day. That day is a Sunday, which accords with 
what the Respondent says was accepted by it for time 
keeping and remuneration calculations, at least since the 
introduction of the 38 hour standard working week. 

It follows that, in my view, the answer to the questions 
raised by the Applicant are— 

Question 1—No. 

Question 2—A "shift cycle" is constituted by a period 
of 28 consecutive days commencing on Sunday at a 
frequency of 28 day rests irrespective of whether an 
employee is rostered for day, night or afternoon shift, or 
rostered off work on that day. 

Appearances: Mr P.C. Harris on behalf of The Construc- 
tion, Mining, Energy, Timberyards, Sawmills and Wood- 
workers Union of Australia—Western Australian Branch; 
Metal and Engineering Workers' Union—Western Austra- 
lia; Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch); Transport 
Workers' Union of Australia, Industrial Union of Workers, 
W.A. Branch; The Plumbers and Gasfitters Employees' 
Union of Australia, West Australian Branch, Industrial 
Union of Workers; The Operative Painters' and Decorators' 
Union of Australia, W.A. Branch, Union of Workers; and 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

MEAT INDUSTRY (STATE) AWARD 1980 
No. R 9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Watsons Foods (WA) and Others. 
No. 1572 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12 February 1993. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

CANCELLATION OF AWARDS/ 
AGREEMENTS/ 

RESPONDENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Deletion of Respondents. 
No. 76 of 1980 part 95 (a). 

"Cereal Processing, Extracting and Manufacturing Award 
No. 26 of 1970." 

COMMISSIONER S.A. KENNEDY. 
3 February 1993. 

Order. 
HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Commissioner of The Western Australian 
Industrial Relations Commission, acting on my own motion 
in pursuance of the powers contained in Section 47 of the 
abovementioned Act, do hereby Order and declare— 

That from the date of this order the following 
employers be struck out of the Schedule of Respon- 
dents to the "Cereal Processing, Extracting and 
Manufacturing Award No. 26 of 1970" namely— 

Refmoil Pty Ltd 
Hammond Road 
Jandakot WA 6164 
Clifford Love & Co. Ltd. 
88 Belmont Avenue 
Belmont WA 6104 

Mr A.N. Cameron on behalf of Hamersley Iron Pty 
Limited. [L.S.] 

(Sgd.) S.A. KENNEDY, 
Commissioner. 



NOTICES— 
Award/Agreement matters— 

Application No. 163 of 1993. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "AGED AND DISABLED PERSONS 

HOSTELS AWARD 1987 NO. A6 of 1987". 
NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, W.A Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

Clause 18—Wages 
1. Add to this clause the following new classifica- 

tion:— 
All Purpose Carer 

2. Add to this clause the following new subclause:— 
The classification "All Purpose Carer" 

shall mean a person who is responsible for 
the overall care needs of clients in either a 
ward or cluster home environment. Duties 
shall include domestic and general tasks in 
addition to client care. 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J. G. CARRIGG, 
Registrar. 

15 February 1993. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 
ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Theodorus Henricus Althuizen 

and 
Perth Inner City Housing Association Inc. 

No. 1059 of 1992. 
COMMISSIONER C.B. PARKS. 

5 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: The matter before the Commis- 
sion is one in which the applicant claims that during the 
course of his employment with the respondent he was not 
allowed benefits which were due to him according to the 
terms of his contract of employment. Mr Althuizen 
commenced employment with the Perth Inner City Housing 
Association Inc. (PICHA) on 1 October 1991 as the 
Caretaker of the Perth Hostel, one of three operated by the 
respondent, and continued until his services terminated on 
12 June 1992. 

According to Mr Althuizen, he accepted employment as 
a Caretaker on the basis that his duties would require him 
to work approximately 22.5 hours per week, for which he 
would be paid $225.00 per week and be provided with free 
lodging. His duties were to include the supervision of the 
cleaning of the hostel common areas and the laundering of 
its bed linen. 

The applicant says he was promised that in the first week 
of his employment in October 1991, he would be provided 
with a document setting out his rostered hours of work. 

working conditions and benefits. He says he did not receive 
this, but was issued with a new statement of his duties which 
indicated he was actually required to clean the common 
areas of the hostel and collect and launder the bed linen. An 
estimated 12.5 hours per week was allocated for the 
performance of that work. Thereafter he performed the 
cleaning and laundering duties until he suffered a back 
injury on or about 11 November 1991. He recommenced 
those duties on 21 March 1992 and performed them until the 
termination of his services. 

The claims made are, firstly, that in addition to the duties 
for which he had originally been engaged, he performed 
cleaning duties from 9 October 1991 to 31 October 1991 and 
again from 20 March 1992 to 12 June 1992 which, based on 
his weekly rate of pay, converted to the rate of $10.00 per 
hour, entitled him to a further $2125.00, which he has not 
received. Secondly, the applicant claims that for the period 
3 January 1992 to 20 March 1992, his rate of wage was 
wrongly reduced by $125.00 per week. The claim for this 
period totals $1355.00, and is said to be owed by the 
respondent as wages. Thirdly, Mr Althuizen claims that his 
position required him to perform numerous "emergency 
related" duties between the hours of 6.00 pm and 8.00 am, 
Monday to Friday inclusive, and at various times on 
weekends. These duties, he asserts, exceeded those for 
which his weekly wage had been established and therefore 
he is entitled to be paid additional remuneration totalling 
$1440.00 for the 144 hours involved. It is the fourth claim 
that between 8.00 am and 6.00 pm, Monday to Friday 
inclusive, his duties required him to work in excess of the 
22.5 hours per week which he had been informed upon 
engagement were to be his average hours of work. The 
applicant asserts that over the period of his employment he 
performed 330 additional hours of work within the stated 
daily time span and he is therefore entitled to $3300.00 as 
additional remuneration which he has not received. The fifth 
claim of Mr Althuizen is that the respondent is bound to 
reimburse him the sum of $1015.00 because PICHA failed 
to provide insurance cover to that value for his personal 
property which was stolen from the Perth Hostel. The 
applicant's final claim is that his employer failed to pay him 
the sum of $267.00 which had been agreed would be paid 
for cleaning and changing the door locks of hostel rooms 
abandoned by tenants. Mr Althuizen claims a total of 
$9502.00 as the value of benefits not allowed him by the 
respondent. 

PICHA denies that the applicant is due the benefits which 
he claims because the extent of the duties he was instructed 
to perform, and the terms of his contract of employment, do 
not give rise to any such entitlements. 

Mr Althuizen says that upon the commencement of his 
employment, he became aware of a sign displayed at the 
hostel which stated that the Caretaker was not available 
between the hours of 6.00 pm and 8.00 am. According to the 
applicant, he took this to mean that he was expected to be 
available for the alternate period each day, that is 8.00 am 
to 6.00 pm, but only Monday to Friday inclusive. He says 
that the duties performed by him during these periods each 
week exceeded the 22.5 hours upon which his weekly wage 
had been established. The applicant also says that, notwith- 
standing the statement of non-availability in the aforemen- 
tioned sign, his duties required him to attend to such things 
as disturbances created by the tenants during the night hours, 
and the performance of other work on Saturdays and 
Sundays, some of which was performed at the specific 
direction of Mr Stephen Gregory Palise, the then lodging 
house Manager for PICHA. 

The applicant says throughout his period of employment 
he requested that the respondent provide him with a written 
contract of employment, as it had promised to do in the 
month he commenced employment. Mr Althuizen says he 
anticipated that this document would stipulate the number 
of hours, the days of the week and the times each day that 
he was required to work, so that he was able to identify that 
which was required of him for the weekly pay rate of 
$225.00. The absence of this information, Mr Althuizen 
says, initially prevented him from identifying which hours 
of work should be considered as additional hours of work 
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and therefore he was unable to formulate an accurate claim 
to present to his employer for payments in addition to his 
prescribed weekly wage. 

Notwithstanding specific claims were not made, Mr 
Althuizen says that he raised the matter of additional 
remuneration with Mr Palise from time to time. Mr Palise 
is said to have indicated that he was not authorised to alter 
the arrangements under which Mr Althuizen worked and 
that any such matter needed to be addressed by a Committee 
of PICHA. No change occurred in his remuneration as a 
consequence of the approaches to Mr Palise. 

Submitted to the Commission are two schedules (exhibits 
F and G) which, according to Mr Althuizen, have been 
reproduced from notes which he kept contemporaneously 
with the events listed in each schedule. The first of the 
schedules lists what Mr Althuizen has described as 
''emergencies well out of normal working hours duties" and 
identifies occasions during the late afternoon or night, or on 
weekends, that he dealt with disturbances by tenants at the 
hostel which, in the main, were alcohol induced. It was the 
need to deal with disturbances and the like which, Mr 
Althuizen says, caused him to work the 144 hours for which 
he claims additional payment. The second of the schedules 
(exhibit G) produced by the applicant claims that over 
various days of the week during his period of employment, 
he worked a total of 330 hours in addition to the weekly 
prescription of 22.5 hours, but where it occurred between 
Monday to Friday, was within what he believed to be the 
period he was required to be available, that is, 8.00am to 
6.00pm. The majority of events listed in this exhibit relate 
to the attendance of workmen at the hostel to either 
undertake repairs or renovation work. 

Mr Althuizen says that on each occasion a tenant vacated 
a rented room, it was his responsibility to inspect the room. 
He says he was required to clean such rooms and if the 
tenant had vacated without paying and returning the key, he 
was required to change the lock on the door of that room. 
His evidence is that he discussed this with the Manager who 
agreed, after referring the matter to the Committee of 
PICHA, that he would receive the sum of $267.00 as a total 
additional payment for all such work done beyond half an 
hour on each occasion. Mr Althuizen says that agreement 
was reached with the Manager, Mr Palise, in or about May 
1992 and the sum agreed to be paid related to work that he 
had performed since he commenced employment. 

The injury suffered by Mr Althuizen in November 1991 
prevented him from performing the cleaning of common 
areas and the laundering of linen. However, he continued to 
receive his wage of $225.00 per week as a Workers 
Compensation legislated payment, until the week ending 2 
January 1992. Thereafter his wage rate was reduced, save 
for minor unexplained variations on three weeks, by $125.00 
per week until the week commencing 21 March 1992. From 
21 March 1992 onwards, Mr Althuizen was again paid 
$225.00 per week. According to Mr Althuizen he informed 
his employer in January 1992 that he was no longer able to 
perform the cleaning of common areas and the laundering 
of linen and thus, wrongly in his view, his weekly wage was 
reduced in proportion to the 12.5 hours said to have been 
allocated for such duties. He says that no reduction should 
have occurred because the 22.5 hours originally allocated for 
his work and for which the wage of $225.00 was paid, 
should have in fact been increased by 12.5 hours per week, 
and therefore the wage proportionately, after the first week 
of October 1991 when he commenced the cleaning and 
laundering duties. 

Whilst employed at the Hostel, personal property which 
he values at $1015.00, was stolen from Mr Althuizen's 
rooms. It is submitted on his behalf that, because he lived 
at the Hostel he was unable to obtain personal insurance 
cover for his belongings and because he was required to live 
on the premises by his employer, PICHA should have 
provided the appropriate insurance cover and is therefore 
liable to reimburse Mr Althuizen. 

A proposed contract of employment titled "AGREE- 
MENT OF EMPLOYMENT'' (exhibit D) was provided to 
the applicant at the end of May 1992. However, he did not 
accept the terms thereof because, in his opinion, the 25 hours 

per week allocated for the work to be done, and the wage 
of $250.00 per week, were not adequate for the specified 
duties and responsibilities of the Caretaker. 

PICHA submits that Mr Althuizen was engaged on the 
basis that he would act as the Caretaker of its Perth Hostel 
and that as part of his duties he was required to clean the 
common areas of the hostel and collect and launder the bed 
linen twice per week. This, it is said, was made known to 
the applicant at his initial interview with Mr Palise and 
confirmed at a subsequent interview with Mr Palise and his 
superior, John Charles Gherardi. It is also asserted that Mr 
Althuizen was informed that the position in which he was 
ultimately engaged was one which had been created by the 
amalgamation of two previous positions, that of Caretaker 
and that of Cleaner. Thus the $225.00 wage offered for the 
position related to the combined duties of those replaced 
positions which, the respondent says Mr Althuizen was 
advised, would involve approximately 22.5 hours work per 
week. 

According to PICHA, the duties of Mr Althuizen were 
reduced at his request because he could no longer perform 
the cleaning of the common areas and the laundering duties 
after suffering a back injury in November 1991. The deletion 
of these duties, it is said, resulted in the ordinary hours of 
Mr Althuizen being reduced by 12.5 hours to an average of 
10 hours per week, together with a commensurate reduction 
in his weekly wage. This reduction in the weekly wage was 
not objected to by the applicant, according to PICHA. Mr 
Althuizen subsequently requested that the cleaning and 
laundering duties be reinstated, which the respondent 
acceded to in March 1992 after being assured by the 
applicant that he was physically able to cope with the work 
involved. From 21 March 1992, until the end of his 
employment, the applicant again received the wage of 
$225.00 per week. 

It is conceded by the respondent that it undertook to 
provide Mr Althuizen with a written contract of employ- 
ment. Such did not occur until the end of May 1992 and was 
rejected by him in June 1992. However, his principle 
conditions of employment were provided to him, in writing, 
on 7 October 1991 (exhibit I). He amended these and 
endorsed them with his signature. Notwithstanding his 
duties and responsibilities were altered for a period, the 
respondent says that the applicant's conditions of employ- 
ment remained unchanged throughout and that nowhere 
therein are any additional payments prescribed should 22.5 
hours, or for the short period 10 hours, be exceeded in any 
week. PICHA says it did not require Mr Althuizen to make 
himself available throughout the period between 8.00 am 
and 6.00 pm daily as he alleges and that he had been 
informed he was free to decide his times of attendance at 
the hostel. 

Although it is conceded that the applicant's duties 
required that he supervise the compliance with hostel rules, 
whatever time of the day the need arose, his involvement 
was to be minimal. These duties, the respondent accepts, 
would be performed beyond the 22.5 hours per week. 
However PICHA says it assessed that reasonable compensa- 
tion for such had been allowed to Mr Althuizen via his 
contract of employment, through the provision of free 
lodging. The respondent says that on several occasions 
management became aware that Mr Althuizen tended to 
pursue tenant related problems, including their social 
welfare, beyond the scope of his duties and therefore he had 
been reminded on each occasion that such matters were to 
be referred to Mr Palise. 

The quantum of the additional hours which Mr Althuizen 
claims he worked, is doubted, but not seriously challenged, 
by the respondent. However, it is denied that such was 
required to be performed by him, except that he had been 
requested to be available for a weekend furniture delivery 
and had been expected to grant access to persons involved 
in repair and renovation of the hostel. 

It is the testimony of Mr Palise that he initially 
interviewed Mr Althuizen for the new position. He says that 
although he provided the applicant with a Responsibility and 
Duties statement appropriate to the previous Caretaker, he 
explained to Mr Althuizen that the additional duties, later 
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stated in writing as cleaning of the common areas and the 
collection and laundering of the bed linen twice per week, 
formed part of the duties. Mr Palise says he recalls vividly 
mentioning these duties to the applicant and having 
questioned him on his ability to cope with the work because 
of the need to frequently negotiate flights of stairs between 
the three floors of the hostel. Tendered to the Commission 
is a document titled Workers Contract Conditions of 
Employment to which is attached a statement titled Duties 
and Responsibilities of the Caretaker (exhibit 1) which Mr 
Palise testifies he presented to, and discussed with, Mr 
Althuizen who made alterations thereto and signed and 
dated it on 7 October 1991, one week after his commence- 
ment. The Commission was directed to the statement that 
the cleaning and laundering were specified duties. 

According to Mr Gherardi, Mr Palise conducted an initial 
interview with applicants for the position of Caretaker and, 
having short listed a number for his consideration, those 
applicants were later interviewed by Mr Palise and himself 
at the Perth Hostel. That is confirmed by Mr Palise. Mr 
Gherardi says that the interviews were conducted at the 
hostel in order to make applicants aware of the environment 
and the circumstances, in which the Caretaker would live 
and work. At this interview Mr Gherardi says that it was 
clearly explained to Mr Althuizen that cleaning of the 
common areas and the laundering of hostel linen were part 
of the caretaker's duties. Thus PICHA argues that the 
applicant was made aware of what the position entailed, 
together with the offered wage of $225.00 per week. Mr 
Althuizen accepted this and therefore his claim for 
additional remuneration on account of performing these 
duties, is not justified. 

PICHA says that it recognised the fact that the applicant 
undertook extra duties during the period which the hostel 
had undergone renovation and repair. His efforts were 
appreciated and therefore rewarded by granting him an 
additional payment, described as a bonus, of $200.00. 

The respondent denies that it was obligated to insure Mr 
Althuizen's property which was stolen, or alternatively, to 
recompense him for such loss. Such was not an expressed 
condition within the contract of employment entered into, 
notwithstanding such insurance was subsequently offered to 
the applicant in the intended written contract of employment 
provided to him at the end of May 1992. 

Notwithstanding a policy regarding the changing of locks 
on the doors of departed tenants is said not to exist, Mr 
Palise accepts that it was the practice of Mr Althuizen, in 
the circumstances which he has described, to clean 
abandoned rooms and change the door locks. Mr Palise 
concedes that following an approach from Mr Althuizen he, 
without the appropriate authority, agreed that Mr Althuizen 
would be paid at the rate of $10.00 per hour for such work 
he performed beyond one half hour on each occasion. He 
says he did this after an approach made by the applicant, but 
he denies that he specifically agreed to the sum of $267.00 
as alleged by Mr Althuizen. It is the evidence of Mr Gherardi 
that he discussed Mr Althuizen's claims with him and 
although PICHA indicated to Mr Althuizen a preparedness 
to offer him a sum of money in settlement of all of his 
various claims, no liability was admitted. However he said 
that the sum of money claimed regarding the cleaning of 
rooms and the changing of door locks, did not correspond 
with the formula mentioned by Mr Palise. He did not agree 
with the $267.00 now claimed by Mr Althuizen but told Mr 
Althuizen that the formula quoted by him, if applied to the 
23.75 hours stated by Mr Althiuzen, should have resulted in 
the sum of $237.50 and not approximately $254.00 he had 
claimed. 

Mr Althuizen is an aged person who, according to the 
details of his application and his own evidence, terminated 
his employment because he could no longer cope and was 
dissatisfied with his circumstances. Mr Althuizen's claim is 
based upon his belief that he accepted a particular set of 
duties offered to him, but they were unilaterally altered one 
week after he commenced employment. Also, the various 
duties he had been expected to perform caused him to work 
for longer hours than had been indicated to him. Although 
the Commission is satisfied that Mr Althuizen is genuine in 

his belief, it is also satisfied that his recollection of the 
position he was offered and accepted, and his perception of 
what his employer, PICHA, required of him, is not accurate. 
The Commission accepts that Mr Althuizen probably 
involved himself in additional hours of work approximating 
those which he claims to have performed. The Commission 
prefers the evidence of Messrs Palise and Gherardi where 
it differs with that of the applicant and that is corroborated, 
in part, by the written terms and conditions of employment 
(exhibit 1). 

The matter comes before the Commission by way of s.29 
of the Industrial Relations Act 1979 which allows an 
employee to apply to the Commission for a remedy where 
that employee has not been allowed a benefit under his 
contract of employment, not being a benefit under an award 
or order of the Commission. It has long been settled that an 
applicant is limited to seeking a remedy in relation to an 
existing benefit. It is the view of the Commission that an 
existing benefit must be taken to mean an expressed benefit 
unless, according to established rules, it is one that may be 
reasonably implied in a contract of service. It has not been 
argued that the benefits claimed by the applicant are of such 
a nature, although it is suggested that because he was 
required to live on the hostel premises, his employer 
therefore assumes a liability for the loss of his belongings 
by theft. Notwithstanding a final and exhaustive written 
contract of employment was not executed between the 
applicant and the respondent, the Commission is in no doubt 
that the two documents, titled Workers Contract Conditions 
of Employment and the attached Duties and Responsibilities 
of the Caretaker, provided to him one week after commenc- 
ing employment and now exhibited to the Commission 
(exhibit 1), are a true representation of the principle terms 
and conditions upon which Mr Althuizen was engaged on 
1 October 1992. These documents include the cleaning of 
the hostel common areas and the laundering of linen as the 
usual duties of the Caretaker, Mr Althuizen, for which the 
rate of $225.00 per week is to be paid on a fortnightly basis. 
The usual hours of work to be performed are not prescribed, 
except to the extent that 10 hours per week has been 
allocated to the cleaning of the common areas. That is 
consistent with the evidence of Mr Palise as to the hours of 
work which were combined to establish the 22.5 hours per 
week. No provision is contained in the conditions of 
employment which prescribes a right to increased remuner- 
ation if additional hours of work are performed. In the 
absence of such an express provision, there is no benefit due 
to Mr Althuizen according to his written terms and 
conditions of employment, for work that he may have 
performed beyond 22.5 hours per week. 

It is implied that PICHA unilaterally altered the contract 
of employment of Mr Althuizen when it reduced his weekly 
wage to $100.00 per week, the equivalent of 10 hours work, 
when cleaning of the common areas and the laundering of 
linen were removed from his duties. He was told that such 
was to occur and according to Mr Palise he appeared to 
accept that situation. Clearly he made no protestation at that 
time. Subsequently he sought to regain the additional 
$125.00 per week and he did this by indicating his 
preparedness to again do the work which had been removed 
from his duties. Although Mr Althuizen had been generally 
dissatisfied with his level of remuneration he acquiesced to 
the alteration of his contract. The employer was therefore 
entitled to reduce his wage as it did. 

According to Mr Palise, he agreed with Mr Althuizen that 
for having performed the extra work of cleaning rooms and 
changing the door locks of abandoned rooms, he would be 
paid additional remuneration for the time involved in excess 
of one half hour on each occasion. It is clear from Mr 
Palise's testimony that such was given as a commitment 
which PICHA did not subsequently approve and therefore 
PICHA did not pay the additional remuneration. 

Mr Palise had been the immediate supervisor of Mr 
Althuizen and thus the agent of PICHA in that relationship. 
His agency, so far as is relevant to the present issue, did not 
include the authority to alter the remuneration of Mr 
Althuizen without approval from the relevant committee 
within PICHA. Mr Palise knew that to be the case and had 



made it known to the applicant on several occasions. Thus 
Mr Althuizen assumed Mr Palise had gained the necessary 
approval from the committee before he agreed that extra 
remuneration be paid for the cleaning and lock replacement 
in relation to abandoned rooms. Mr Palise acted beyond his 
authority. According to his testimony he was reprimanded 
by his superior for the unauthorised remuneration arrange- 
ment. 

Mr Althuizen cleaned rooms and changed door locks to 
the benefit of his employer. That was recognised by Mr 
Palise who obviously accepted that extra remuneration was 
warranted and agreed such would be paid. 

It is unfair to deny Mr Althuizen payment of the relevant 
level of additional remuneration for this work. Unfairness 
is not, however, the premise upon which the issue is to be 
determined. It is a question of whether the contract of 
employment was altered by the action of Mr Palise and 
therefore PICHA became liable for the remuneration 
arrangement. Mr Palise acted beyond the express limitation 
of his authority. He acted without the knowledge of the 
employer, PICHA. He therefore had no agency regarding the 
additional remuneration and thus PICHA has no legal 
obligation. At best, PICHA has a moral obligation for die 
action of its servant, Mr Palise, but that is not within the 
power of the Commission to remedy. 

Mr Althuizen's contract of employment made no provi- 
sion for his belongings to be insured by his employer, and 
nothing has been put to the Commission to convince it that 
such is a benefit which ought be implied in that contract of 
employment. It is not necessary to give business efficacy 
thereto, nor is it of a nature that the parties would have 
automatically included it in the contract had they thought of 
it when Mr Althuizen was engaged in October 1991. No 
provision therefore exists which grants Mr Althuizen the 
benefit of compensation for the theft of his goods from the 
hostel. 

For the foregoing reasons each of the claims fail and 
therefore the application will be dismissed. 

Appearances: Mr R.A. Lilbume (of counsel) appeared on 
behalf of the applicant. 

Mr P.A. Gair appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Theodorus Henricus Althuizen 

and 

Perth Inner City Housing Association Inc. 

No. 1059 of 1992. 

COMMISSIONER C.B. PARKS. 

5 March 1993. 
Order. 

HAVING heard Mr R.A. Lilbume (of counsel) on behalf of 
the Applicant and Mr P. A. Gair on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nicole Bilcich 

and 
Indian Ocean Airlines Pty Ltd. 

No. 1302 of 1992. 
COMMISSIONER A. R. BEECH. 

21 January 1993. 
Order. 

WHEREAS the Commission has before it a claim for denied 
contractual benefits; 

And whereas the parties have agreed on the amount 
outstanding; 

And whereas there is not an agreement between the 
parties regarding the payment of the sum agreed; 

And whereas the applicant has requested that the 
application be heard and determined; 

And having heard Ms N. Bilcich on his own behalf as the 
applicant and Mr C. Blakeman on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That the respondent shall pay to the applicant the 
sum of $3,384.60 by way of denied contractual 
benefit within 14 days of the date hereof. 

(2) Liberty is reserved to the respondent on giving 
notice to the applicant, to apply to extend the time 
mentioned in order (1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nicole Bilcich 

and 
Indian Ocean Airlines Ltd. 

No. 1302A of 1992. 
COMMISSIONER A. R. BEECH. 

11 Febmary 1993. 
Order. 

WHEREAS on the 21st day of January 1993 the Commis- 
sion issued an order in application 1302 of 1992 requiring 
the respondent to pay to the applicant the sum of money 
therein specified by a prescribed date; 

And whereas liberty was reserved to the respondent to 
apply to extend that prescribed date upon certain circum- 
stances; 

And whereas the respondent has applied to exercise that 
liberty; 

And whereas on the 5 th February 1993 the parties agreed 
that upon the respondent lodging in the Commission by 
4.30pm on the 5th day of February 1993 a copy of a formal 
offer of funding to the respondent, the prescribed date may 
be extended to a date 14 days from that date; 

And whereas a formal offer of funding was delivered to 
the Commission on the 8th February 1993 and placed upon 
the record of proceedings in application No. 1290 of 1992; 

And whereas the Commission believes that the contents 
of the document should be treated as confidential; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

(1) That the time by which the payment by the 
respondent to the applicant of the sum set out in 
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Order (1) of Order 1302 of 1992 dated 21st 
January 1993 shall be paid is hereby extended to 
the 19th February 1993; 

(2) That the copy of the formal offer of funding as 
received by the Commission be sealed in an 
envelope marked "confidential" and made avail- 
able only to the parties to applications 1290 of 
1992,1294 of 1992, 1298 of 1992 or 1302 of 1992 
by permission of the Commission and provided 
that the applicant shall not disclose the contents 
of the formal offer of funding made to the 
respondent to any other person other than strictly 
for the purpose of exercising the applicant's rights 
in application 1302 of 1992 nor make any public 
comment as to the contents of the formal offer of 
funding. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Gregory John Cvitan 

and 

Indian Ocean Airlines Ltd. 

No. 1294 of 1992. 

COMMISSIONER A.R. BEECH. 

25 January 1993. 
Order. 

WHEREAS the Commission has before it a claim for denied 
contractual benefits; 

And whereas the parties have agreed on the amount 
outstanding; 

And whereas there is not an agreement between the 
parties regarding the payment of the sum agreed; 

And whereas the applicant has requested that the 
application be heard and determined; 

And having heard Mr G.J. Cvitan on his own behalf as 
the applicant and Mr C. Blakeman on behalf of the 
respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That the respondent shall pay to the applicant the 
sum of $21,776.73 by way of denied contractual 
benefit within 14 days from the date hereof. 

(2) Liberty is reserved to the respondent on giving 
notice to the applicant, to apply to extend the time 
mentioned in order (1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gregory John Cvitan 

and 
Indian Ocean Airlines Ltd. 

No. 1294A of 1992. 
COMMISSIONER A.R. BEECH. 

11 February 1993. 
Order. 

WHEREAS on the 25th day of January 1993 the Commis- 
sion issued an order in application 1294 of 1992 requiring 
the respondent to pay to the applicant the sum of money 
therein specified by a prescribed date; 

And whereas liberty was reserved to the respondent to 
apply to extend that prescribed date upon certain circum- 
stances; 

And whereas the respondent has applied to exercise that 
liberty; 

And whereas on the 5th February 1993 the parties agreed 
that upon the respondent lodging in the Commission by 
4.30pm on the 5th day of February 1993 a copy of a formal 
offer of funding to the respondent, the prescribed date may 
be extended to a date 14 days from that date; 

And whereas a formal offer of funding was delivered to 
the Commission on the 8th February 1993 and placed upon 
the record of proceedings in application No. 1290 of 1992; 

And whereas the Commission believes that the contents 
of the document should be treated as confidential; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

(1) That the time by which the payment by the 
respondent to the applicant of the sum set out in 
Order (1) of Order 1294 of 1992 dated 
25th January 1993 shall be paid is hereby 
extended to the 19th February 1993; 

(2) That the copy of the formal offer of funding as 
received by the Commission be sealed in an 
envelope marked "confidential" and made avail- 
able only to the parties to applications 1290 of 
1992,1294 of 1992,1298 of 1992 or 1302 of 1992 
by permission of the Commission and provided 
that the applicant shall not disclose the contents 
of the formal offer of funding made to the 
respondent to any other person other than strictly 
for the purpose of exercising the applicant's rights 
in application 1294 of 1992 nor make any public 
comment as to the contents of the formal offer of 
funding. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
V. Jackson 

and 
Victoria Park Holdings Pty Ltd 

T/A Welch World Travel. 
No. 887 of 1992. 

COMMISSIONER A.R. BEECH. 
9 February 1993. 

(Given extemporaneously at the conclusion of the proceed- 
ings, as edited by the Commission.) 

Reasons for Decision. 
THE COMMISSIONER: My reasons for decision in this 
matter are as follows; this is an application that has been 
lodged by the applicant pursuant to section 29(b)(ii) of the 



Industrial Relations Act seeking a contractual benefit and 
the terms of that contractual benefit are conveniently 
described as pro rata annual leave for the period of her 
employment which lasted from 5th March 1991 to a date not 
specified towards the end of October in 1991. 

The application was lodged on 9th July 1992 and there 
is on the file a Declaration of Service indicating that the 
application was served upon the respondent on 10th July 
1992. The respondent company has not filed any answer or 
counterproposal. On 10th September the applicant requested 
that this application be brought on for hearing and 
determination and the Commission sent a Notice of Hearing 
to the applicant and the respondent and that Notice of 
Hearing on the record was dated 16th December 1992. At 
the proceedings this morning the respondent has failed to 
appear and pursuant to section 27(1 )(d) of the Industrial 
Relations Act I have proceeded to hear and determine this 
matter in the absence of that party even though it has been 
duly served with a notice of the proceedings. 

It should also be noted that the Commission has raised 
with the applicant two matters: they being a perceived delay 
in the bringing of the application and also a query as to 
whether, as the applicant had claimed that she was covered 
by an award, the Commission is able to grant the application 
because of the award. 

It should be said at the outset that the failure of the 
respondent to provide any answers and also the failure of the 
respondent to appear in these proceedings does not provide 
any balancing factors for the Commission to take into 
account. 

These matters, that is the issues of delay and the 
applicability of the award or otherwise, are matters that have 
been raised by the Commission itself. In proceedings this 
morning the applicant has endeavoured to satisfy the 
Commission that these two matters are not sufficient to 
warrant the dismissal of the claim. 

In the absence of any countervailing submission or 
evidence from the respondent the facts that I find in this 
application are as follows: that the applicant, Ms Jackson, 
was indeed employed pursuant to the respondent, that it was 
employment pursuant to a contract of employment in her 
capacity as a travel manager. I am satisfied that as part of 
that contract there was an entitlement to 4 weeks' annual 
leave, although it is not clear from—or rather it is clear from 
Ms Jackson's submissions that there was no express 
provision of the contract that any annual leave untaken at 
termination would be paid out. That is a separate matter 
from the entitlement to 4 weeks' annual leave per year. 

As to the applicability of the award I have during the brief 
adjournment looked at a copy of the Clerks' (Commercial, 
Social and Professional Services) Award and it seems to me 
that the award may apply but it does not obviously apply. 
I am assisted by the fact that the award was not found to be 
applicable in the case of Bates v. Welch World Travel (72 
WAIG 2820) referred to during the proceedings and on that 
basis the applicant has established this morning—again in 
the absence of any submissions from the respondent—that 
the award may not apply. 

The applicant in her application lodged with the Commis- 
sion did indicate that the award applied and as a result of 
the discussion with the Commission this morning has now 
indicated that it is her belief that the award does not apply. 
The fact that the applicant sought to change her position this 
morning has caused me some difficulty but in the end the 
Commission is to determine whether or not it has 
jurisdiction in this matter and whether the applicant believes 
or not that she was covered by the award does not assist me 
in deciding whether in fact she was covered by the award, 
and for the reasons that I have given, I am not satisfied that 
it is quite clear that the applicant was covered. 

I am therefore satisfied that annual leave was part of the 
applicant's contract of employment and given the submis- 
sion that her contract of employment in this regard was the 
same as that of the previous applicant. Bates, it seems to me 
that it is open to conclude that pro rata annual leave was 

as much a term of Ms Jackson's contract of employment as 
it was for Mr Bates' employment. 

Further, the issuance of a General Order of this 
Commission which prescribes annual leave does in its terms 
also provide for pro rata annual leave on termination and 
I suspect it is arguable that in most contracts of employment 
which would come to this Commission, pro rata annual 
leave is a term which is now implied or able to be implied 
in a contract of service that includes annual leave. I have also 
read the Reasons for Decision of the Commission in Mr 
Bates' case and I do note that in the Answers filed in that 
matter the respondent, by its answers as recorded at 72 
WAIG at 2821, does indicate that pro rata annual leave was 
an entitlement, although the entitlement was rejected 
because it was claimed in that case that Mr Bates had taken 
leave and also that as a result of alleged misconduct by him, 
the pro rata annual leave claim should not be awarded. For 
these purposes however, it does seem to me that pro rata 
annual leave was seen by the respondent on that occasion 
to be part of Mr Bates' contract of employment and given 
the matters that are before me on this occasion it would 
appear that pro rata annual leave was a term of Ms Jackson's 
employment as well. 

Having established that the applicant is entitled to pro 
rata annual leave I also note that the applicant has said that 
she did not for the period of her employment take any annual 
leave. I am therefore satisfied from these proceedings that 
her claim is made out. 

I turn to the question of delay. The Commission has some 
doubts about the delay, not the least of which is because of 
prejudice which a delay can cause to an employer who is 
entitled to know at any particular point in time whether a 
claim is likely to be made against the employer by a 
dismissed employee or an employee who has left employ- 
ment and seeks denied contractual benefits. 

However, the respondent in this case has apparently not 
had such reservations and has shown apparently an 
indifference, if not a disdain, for at least this application and 
its consequences—if not for the Commission and its 
proceedings. If that is the case, and given the existence of 
the parallel case of Mr Bates which is really the only 
remaining reason that Ms Jackson has for justifying the 
delay in filing the application, then again in the absence of 
countervailing submissions that is possibly sufficient for the 
Commission not to reject this application because of the 
delay. 

It is also trite to say that the Commission must decide a 
matter such as this according to equity, good conscience and 
substantial merit on the material that is before it this 
morning. Had the circumstances been different this morning 
then I fear that the applicant would not have easily 
persuaded the Commission that her claim is valid. For all 
of the above reasons I have decided that the applicant is 
entitled to an order prescribing the payment of pro rata 
annual leave. 

Ms Jackson, I intend to issue an order in the following 
form and I invite you to comment on it. I intend to issue an 
order that Victoria Park Holdings Pty Ltd trading as Welch 
World Travel pay to Vicky Jackson of 47 Wicca Street, 
Rivervale 6103, the amount of $666.66 by way of denied 
contractual benefit within 7 days of the date hereof. That is 
the order that I propose to issue. Do you have any comment 
regarding the form of the order? 

JACKSON, MS: No. 
THE COMMISSIONER: Very well. In that case the 

matter is determined accordingly and an order will issue in 
due course in the terms of the draft that I have just verbally 
put to the applicant. These proceedings are adjourned. 

Appearances: Ms V. Jackson and with her Mr E. Bates 
on behalf of the applicant. 

No appearance on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
V. Jackson 

and 
Victoria Park Holdings Pty Ltd 

T/A Welch World Travel. 
No. 887 of 1992. 

COMMISSIONER A.R. BEECH. 
10 February 1993. 

Order. 
HAVING heard Ms V. Jackson and with her Mr E. Bates 
on behalf of the applicant and there being no appearance on 
behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That Victoria Park Holdings Pty Ltd Trading As 
Welch World Travel pay $666.66 to Ms V. Jackson 
within 7 days of the date hereof. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kerry John Lovegrove 

and 
Indian Ocean Airlines Pty Ltd. 

No. 1290 of 1992. 

COMMISSIONER A.R. BEECH. 
25 January 1993. 

Order. 
WHEREAS the Commission has before it a claim for denied 
contractual benefits; 

And whereas the parties have agreed on the amount 
outstanding; 

And whereas there is not an agreement between the 
parties regarding the payment of the sum agreed; 

And whereas the applicant has requested that the 
application be heard and determined; 

And having heard Mr K.J. Lovegrove on his own behalf 
as the applicant and Mr C. Blakeman on behalf of the 
respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That the respondent shall pay to the applicant the 
sum of $47,238.45 by way of denied contractual 
benefit within 14 days of the 21st day of January 
1993. 

(2) Liberty is reserved to the respondent on giving 
notice to the applicant, to apply to extend the time 
mentioned in order (1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kerry John Lovegrove 

and 
Indian Ocean Airlines Ltd. 

No. 1290A of 1992. 
COMMISSIONER A.R. BEECH. 

11 February 1993. 
Order. 

WHEREAS on the 25th day of January 1993 the Commis- 
sion issued an order in application 1290 of 1992 requiring 
the respondent to pay to the applicant the sum of money 
therein specified by a prescribed date; 

And whereas liberty was reserved to the respondent to 
apply to extend that prescribed date upon certain circum- 
stances; 

And whereas the respondent has applied to exercise that 
liberty; 

And whereas on the 5th February 1993 the parties agreed 
that upon the respondent lodging in the Commission by 
4.30pm on the 5th day of February 1993 a copy of a formal 
offer of funding to the respondent, the prescribed date may 
be extended to a date 14 days from that date; 

And whereas a formal offer of funding was delivered to 
the Commission on the 8th February 1993 and placed upon 
the record of proceedings in application No. 1290 of 1992; 

And whereas the Commission believes that the contents 
of the document should be treated as confidential; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

(1) That the time by which the payment by the 
respondent to the applicant of the sum set out in 
Order (1) of Order 1290 of 1992 dated 
25th January 1993 shall be paid is hereby 
extended to the 19th February 1993; 

(2) That the copy of the formal offer of funding as 
received by the Commission be sealed in an 
envelope marked "confidential" and made avail- 
able only to the parties to applications 1290 of 
1992, 1294 of 1992,1298 of 1992 or 1302 of 1992 
by permission of the Commission and provided 
that the applicant shall not disclose the contents 
of the formal offer of funding made to the 
respondent to any other person other than strictly 
for the purpose of exercising the applicant's rights 
in application 1290 of 1992 nor make any public 
comment as to the contents of the formal offer of 
funding. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Donna Maree Mendez 

and 
Indian Ocean Airlines Pty Ltd. 

No. 1298 of 1992. 
COMMISSIONER A.R. BEECH. 

25 January 1993. 
Order. 

WHEREAS the Commission has before it a claim for denied 
contractual benefits; 

And whereas the parties have agreed on the amount 
outstanding; 



And whereas there is not an agreement between the 
parties regarding the payment of the sum agreed; 

And whereas the applicant has requested that the 
application be heard and determined; 

And having heard Ms D.M. Mendez on her own behalf 
as the applicant and Mr C. Blakeman on behalf of the 
respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That the respondent shall pay to the applicant the 
sum of $7,124.50 by way of denied contractual 
benefit within 10 days of the 21st day of January 
1993. 

(2) Liberty is reserved to the respondent on giving 
notice to the applicant, to apply to extend the time 
mentioned in order (1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Donna Maree Mendez 

and 
Indian Ocean Airlines Ltd. 

No. 1298A of 1992. 
COMMISSIONER A.R. BEECH. 

11 February 1993. 
Order. 

WHEREAS on the 25th day of January 1993 the Commis- 
sion issued an order in application 1298 of 1992 requiring 
the respondent to pay to the applicant the sum of money 
therein specified by a prescribed date; 

And whereas liberty was reserved to the respondent to 
apply to extend that prescribed date upon certain circum- 
stances; 

And whereas the respondent has applied to exercise that 
liberty; 

And whereas on the 5th February 1993 the parties agreed 
that upon the respondent lodging in the Commission by 
4.30pm on the 5 th day of February 1993 a copy of a formal 
offer of funding to the respondent, the prescribed date may 
be extended to a date 14 days from that date; 

And whereas a formal offer of funding was delivered to 
the Commission on the 8th February 1993 and placed upon 
the record of proceedings in application No. 1290 of 1992; 

And whereas the Commission believes that the contents 
of the document should be treated as confidential; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

(1) That the time by which the payment by the 
respondent to the applicant of the sum set out in 
Order (1) of Order 1298 of 1992 dated 25 th 
January 1993 shall be paid is hereby extended to 
the 19th February 1993; 

(2) That the copy of the formal offer of funding as 
received by the Commission be sealed in an 
envelope marked "confidential" and made avail- 
able only to the parties to applications 1290 of 
1992,1294 of 1992,1298 of 1992 or 1302 of 1992 
by permission of the Commission and provided 
that the applicant shall not disclose the contents 
of the formal offer of funding made to the 
respondent to any other person other than strictly 

for the purpose of exercising the applicant's rights 
in application 1298 of 1992 nor make any public 
comment as to the contents of the formal offer of 
funding. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tbresa Thatcher 

and 
Minesite Motors & Contracting 

No. 1408 of 1992. 
COMMISSIONER J F GREGOR. 

24 February 1993. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of proceedings 
as edited by the Commissioner) 

THE COMMISSIONER: These are my Reasons for Deci- 
sion in this matter. On or about the 6th of November 1992, 
Teresa Thatcher (the Applicant) filed in the Registry of the 
Commission an application pursuant to Section 29 of the 
Industrial Relations Act 1979 (the Act). By that application 
she sought an Order for reinstatement to a position which 
had been occupied by her in the employ of Minesite Motors 
and Contracting (WA) Pty Ltd (Minesite Motors), who is the 
Respondent in this matter. The Applicant sought reinstate- 
ment and payment of outstanding wages on the basis that 
a dismissal, which she said took place on the 16th of October 
1992, was unfair. 

Teresa Thatcher, who is a resident of the town of 
Newman, started work with Minesite Motors during January 
1990 and was employed in the position of an accounts clerk. 
She had a contract of service which, amongst other things, 
provided her to be paid a wage of around $370.00 per week, 
plus annual leave with loading, sick leave and rostered days 
off. 
She says in her evidence that her work relationship 
continued in a reasonable way until July 1992, when there 
was some discussion between her and Mr Clifton who is the 
senior person employed by Minesite Motors at Newman and 
is the site manager. That discussion, according to Mrs 
Thatcher, touched upon the repercussions of the employ- 
ment of another worker. The Applicant says from that time 
the relationship started to deteriorate until an incident 
occurred on the 16th of October 1992. 

Mrs Thatcher says she was called into the office of Ken 
Clifton and told that she had committed a serious offence. 
Mr Clifton alleged Mrs Thatcher had told another em- 
ployee's wife that her husband's job was on the line. She 
says that she denied that; she was continuously badgered by 
Mr Clifton and this went on for some minutes. Eventually 
she returned to her desk and she was distraught. The 
Applicant says that the badgering got worse and she became 
more disturbed and finally she walked out, saying she would 
not wait for her pay. Mr Clifton, according to her, said, "The 
pay office is closed." Mrs Thatcher maintains that she left 
the premises to compose herself but later returned to finish 
her work for the day. She says when she did that her 
dismissal took place. 

The Respondent says that the Applicant was employed on 
or about the 15th of January 1990 as an accounts officer and 
was assigned work in Minesite Motors offices; the Applicant 
had made unsubstantiated comments on the job security of 
a company employee, knowing those allegations to be 
untrue. Minesite Motors alleges that it had attempted to 
discuss the issue with the Applicant, along with other 
matters. The Applicant resigned of her own volition at or 
about 4.00pm on the 16th of October 1992 and has been paid 
all entitlements owing to her. 



812 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

The stories of the parties differ considerably. As far as the 
Respondent is concerned this incident, which culminated in 
the severing of the contract of employment on the 16th of 
October 1992, did not start in July as alleged by Mrs 
Thatcher. It started on the 14th of October 1992 with a 
conversation between Mrs Thatcher and one Susan Patroni 
at the Boomerang Oval. Mrs Patroni was summonsed to give 
evidence by the Applicant. However at hearing the 
Applicant opted not to call her and in the event she was in 
fact called by the Respondent. Her evidence is that she had 
been approached by Mrs Thatcher at a softball game and told 
words to the effect that an employee of Minesite Motors had 
resigned or had been dismissed; that Mrs Thatcher's job was 
on the line and so was the job of Mrs Patroni's husband. Mrs 
Patroni became very upset on receiving that information 
and, according to the evidence of Eric Patroni, her husband, 
she went to him and asked him to take her home. He asked 
her what her difficulty was and she told him that Mrs 
Thatcher had said to her that his (Patroni's) job was on the 
line. On the following day, Eric Patroni saw Mr Clifton. He 
was upset, he told Mr Clifton why and he was assured by 
Mr Clifton that his job was not on the line. 

In the meantime, Mrs Thatcher had rung Susan Patroni 
and apologised for what was said. In her evidence, Mrs 
Thatcher said that her apology was only offered on the basis 
that she knew Susan Patroni was upset and not because of 
anything she may have said to Susan Patroni. Her motivation 
in making the apology was for that purpose. It was not for 
the purpose of righting any wrong done to Susan Patroni 
through anything Thatcher may have said to her at the 
softball game. 

Later in the day, Mr Clifton decided that he ought to speak 
to Mrs Thatcher because he believed that her behaviour was 
unacceptable. He first, though, on the following day, rang 
his principal Mr William Haunold in Perth to seek his 
guidance on the matter. His guidance was that there should 
be a conversation and Mr Clifton then asked Mrs Thatcher 
to meet him in his office. 

According to the evidence of Mr Clifton, he expressed 
concern over the conversation which led Mrs Patroni to be 
upset and questioned the right of Mrs Thatcher to say what 
it was alleged she had said. Mrs Thatcher had told him that 
she could not recall the actual conversation and then 
specifically denied telling Patroni's wife that Patroni's job 
was on the line. Mr Clifton's evidence was then he said to 
her, "Why did you then ring her and apologise?" Mrs 
Thatcher became upset and started accusing Mr Clifton of 
wanting to remove her from her job. Clifton said he denied 
this. Clifton said in his evidence that he told Mrs Thatcher 
that he regarded the matter as a serious breach of 
confidentiality. It was conduct of an employee in her 
position which he found unacceptable and sought from her 
an undertaking that she would not do it again. 

Clifton's further evidence is that once he had said that to 
Mrs Thatcher the matter was ended as far as he was 
concerned but he took the opportunity to raise other issues 
with her. These were issues which related to her alleged use 
of company facilities for private purposes. According to the 
evidence, it appears as though Mrs Thatcher became more 
upset at this juncture and commenced to shout denials. The 
evidence of Carol Hyde corroborates this, although Carol 
Hyde indicated in her evidence that she did not know the 
substance of the discussion which was taking place in Mr 
Clifton's office. 

There is conflict between the parties as to what happened 
at this point. It is said by the Respondent that Mrs Thatcher 
said, "You obviously want my job, so you can have it You 
can stick your job. Just make up my pay and my entitlements 
and I'll leave." She walked out of his office, according to 
Mr Clifton, ignoring his call for her to come back. He 
followed her out into the main office and noticed that she 
was on the phone to her partner. Apparently she asked him 
to come and collect her. The gentleman concerned eventu- 
ally arrived. In the intervening period Mr Clifton observed 
Mrs Thatcher to be packing her goods; not just goods she 
may usually take home at the end of the week but it appeared 
to him that she was removing her property in total from the 
office. Mr Clifton said in his evidence that he thought the 

matter was getting out of hand and was she resigning. This 
was not his intention so he asked her to talk with him; she 
would not. Mrs Thatcher, according to the evidence of 
Clifton, asked if Clifton was sacking her and he replied in 
the negative. 

At that stage, Mr Clifton declined to speak to the person 
who had arrived at the office to take Mrs Thatcher home. 
According to Clifton, Mrs Thatcher then walked to the door 
saying she would be back to pick up her pay on Monday. 
Mrs Thatcher left the office and on her own evidence rang 
the Department of Productivity and Labour Relations to get 
advice. She claims she was told she should go back to the 
office, in other words, present for work. As a result she was 
back in the office within 30 minutes. 

According to Mr Clifton, on her return Mrs Thatcher 
wanted to work out the day. He said, "That's okay but 
nothing has changed. Your resignation still stands." Mrs 
Thatcher, according to both her evidence and that of Clifton, 
replied that she had been sacked; she had not resigned and 
she would be in on Monday. She then left the site. There 
were other visits, I might say, in the meantime, to the house 
of Eric Patroni by Mr Corten, who was the person who came 
to the office on the Friday afternoon as a result of Mrs 
Thatcher's phone call, and there was a visit by him to the 
house of Carol Hyde. I do not intend to recite what happened 
at those visits other than to observe that they occurred. 

On Monday the i9th of October 1992, Mrs Thatcher 
appeared at the office with one Michael Russell, who, she 
says, is a union convenor. Mr Clifton's evidence is that 
Russell attempted to have conversations with him concern- 
ing the events on the previous Friday. Russell mentioned 
histories of various industrial matters between him and 
Clifton during 1988. Russell attempted to make a tape- 
recording of the conversation. Clifton told Russell that he 
was not to make a tape of the conversation. Mr Clifton again 
asked Mrs Thatcher to come and discuss the matter with 
him. Mrs Thatcher did not take up that option and both she 
and Russell left. 

On the following day Mrs Thatcher again came to the 
premises in company with Mr Corten. She entered the 
premises and sat at her desk. Mr Clifton told her that she 
was to vacate the premises or else the police would be 
called. Mrs Thatcher was offered her pay and asked to leave 
again. Mr Clifton made another effort to have a conversation 
with Mrs Thatcher about the events but that conversation did 
not take place. Clifton's evidence is that Corten then 
commenced to take photographs or was taking photographs 
at this time and, contrary to and in conflict with the evidence 
of Thatcher, he took a number of photographs. Mr Clifton 
then renewed his offer of a discussion with Mrs Thatcher. 
According to his evidence, he indicated to her that he would 
have a discussion with her, one on one, in his office. Mrs 
Thatcher indicated to Mr Corten he should go to the car and 
get a tape-recorder to tape this conversation. In those 
circumstances Mr Clifton says he declined to carry on with 
the conversation. 

On the following day Mrs Thatcher was given her pay. 
She did not indicate receipt of that pay in the normal way; 
instead she read out a statement in the presence of a witness, 
one Despotovski. The statement, as I understand it, was 
designed to indicate that the money was accepted without 
prejudice. There were some other events that occurred which 
touch upon this matter: that a union of which Mrs Thatcher 
has not claimed to be a member, that is, the Metals and 
Engineering Workers Union (MEWU), became involved 
with one Doug Steadman approaching the company and 
telling it that Mrs Thatcher had a case for unfair dismissal. 
There were also various conversations, according to the 
submissions of Mr Stillman, who appeared for Minesite 
Motors, between Mr Stillman and Mr Bartlem who, it is 
notorious, is an Organiser of the MEWU. The result of those 
conversations did not change the situation. 

The Commission has heard from a number of witnesses. 
I have mentioned some of them already. Carol Hyde gave 
evidence. It is relevant and important to note that Carol 
Hyde was called by the Applicant, who is the prosecutor in 
this matter. Carol Hyde gave evidence about the events. She 
said she did not hear with particularity what occurred in the 



office of Mr Clifton but she did hear and was satisfied in 
her own mind that Mrs Thatcher had resigned her position. 
She also gave evidence that the working conditions in the 
office were good and that she thought Clifton was a good 
person to work for. She gave other evidence which I do not 
need to summarise here. The Applicant called two character 
witnesses, Dorothy Morton and John Lightbody. There is no 
need to summarise their evidence. I can say now I accept 
that they gave that evidence in good faith. Along with Mr 
Ken Clifton, the witnesses for the Respondent were Susan 
and Eric Patroni. Susan Patroni gave evidence of what she 
says Mrs Thatcher said to her at the softball match, her 
reaction to it, what she told her husband and what occurred 
between them after. Eric Patroni told of his concern of his 
wife's distress and his concern about the allegations of the 
lack of tenure in his employment with the company. Ken 
Clifton gave detailed evidence of what occurred in conversa- 
tions between him and Mrs Thatcher. For the purposes of 
these Reasons, I have covered sufficient of that evidence in 
my summary of the evidence. 

Mrs Thatcher gave evidence on her own behalf. Her story 
was, as I said earlier in the summary of the Applicant's case, 
considerably different to the stories of the other witnesses. 
In matters like this I am required to make findings about the 
credibility and standing of witnesses. 1 start first with Carole 
Hyde, who was called as a witness for the Applicant, 
Thatcher. I accept the evidence of Carole Hyde as being 
truthful. In fact the important factor in this adjudication is 
that Carole Hyde's evidence is corroborative of the evidence 
from Mrs Thatcher herself that she did in fact say she was 
going to resign, or words to that effect. From the words of 
the Applicant's own witness there is substance given to the 
view of the Respondent that there was in fact a resignation 
by Mrs Thatcher. As I have said, the two other witnesses for 
the Applicant were Dorothy Morton and John Lightbody. I 
have no reason to doubt the sincerity of the evidence that 
they presented to the Commission about their apprehension 
of the character of the applicant Teresa Thatcher. 

Before I summarise the evidence of Thatcher, I will 
complete my findings on the evidence. Insofar as Susan 
Patroni is concerned, I accept her evidence as being a true 
and concise record of what she believed occurred at die time 
and I have no reason to doubt the truth of her story. I have 
no reason to doubt the truth of the evidence of Eric Patroni. 
I believe he did make the phone calls he claimed he had. I 
believe he did respond to the allegations in the way he said 
in evidence. In respect of Ken Clifton, even though he was 
not subjected to cross-examination in a way one might 
normally expect, he presented his evidence in a rational and 
understandable way. There is no difficulty with the 
chronology of the events related to him. He says that he 
remained calm at the time until he became upset towards the 
end of the conversation on the 16th of October 1992.1 accept 
that to be true and I accept that the evidence of Carole Hyde 
corroborates the way that Clifton behaved at the time. 

Insofar as the evidence of Teresa Thatcher is concerned, 
her evidence causes me difficulties. Her story was inconsis- 
tent. Her evidence in cross-examination is substantially 
different from her evidence-in-chief, in that she, in effect, 
changed her story. Under cross-examination from Mr 
Stillman, she admitted the allegation which was made 
concerning what she had said to Clifton. There are other 
instances where her evidence is faulty. For instance, she 
would have had the Commission believe that she made calls 
to the Central Police in Perth to check on what was 
happening in Newman with the police. Yet on questioning 
from the Commission she admitted that she did not call the 
Central Police in any official capacity whatsoever. She made 
a phone call to a friend who apparently is a police officer. 
Further doubts upon her evidence arise not only from her 
conduct in the witness box but her conduct during the 
hearing, particularly her reaction to the presentation of 
Exhibit SI, which was a notice which was posted in parts 
of the town concerning these events. All in all, I find the 
evidence of Teresa Thatcher to lack probity and credibility. 
Where her evidence differs from the evidence of the 
witnesses for the Respondent, I favour the witnesses of the 
Respondent. 

Insofar as the matters of law to be considered, they are 
these. There is the question of jurisdiction. The jurisdiction 
under section 29(b)(ii) of the Act only arises in the case 
where there has been a dismissal. The provision in the Act 
is that an employee has the right to make an application to 
the Commission in the case of unfair dismissal. The law in 
this part of the Act has been examined in Stokes' Case (see 
Anthony Francis Stokes v. Mt Newman Mining Company 
(1991) 71 WAIG 238) and others and it is clear that unless 
a person is terminated from their employment by their 
employer there is no jurisdiction. As a finding of fact in this 
matter, on the Applicant's own evidence corroborated by the 
evidence of her own witness, no dismissal occurred, and so 
therefore there is no jurisdiction to effect reinstatement, a 
power which only arises if unfairness arises. If I am wrong 
concerning that as a matter of law, one needs to examine 
whether there was a constructive dismissal. The law in this 
limb of the analysis of the argument is set out in Cargill's 
Case (see Cargill Australia Limited, Leslie Salt Division v. 
Federated Clerks' Union (1992) 72 WAIG 1495). 

The essence of Cargill's Case (supra) is that there has to 
be on the part of an employer evinced an intention to 
dismiss. On the facts in this case, the contrary can be found. 
It can be found, and I accept Mr Clifton's evidence on this, 
that he went to considerable lengths not only to have 
discussions with Mrs Thatcher but he continued to try and 
have discussions with her on reasonably acceptable business 
terms after her termination. I will say more about her 
conduct in bringing other persons, that is her supporters, to 
the premises of Minesite Motors later. If I am wrong 
concerning constructive dismissal, I need to consider the 
question of unfairness. The law is set out in the Undercliffe 
Case (see Undercliffe Nursing Home v. Federated Miscella- 
neous Workers' Union, WA Branch (1985) 65 WAIG 385) 
and also North West County Council v. Dunn (1971) 126 
CLR 247 and Shire of Esperance v. Mouritz (1991) 71 
WAIG 891. The essence of the dicta to be applied is whether 
the employer has harshly or unreasonably exercised its legal 
right to terminate. Again, on all the evidence in this case, 
if there was a termination it was a termination which is 
justified on the facts. 

If I am wrong in all of the preceding and the question of 
reinstatement has to be considered, the Commission on the 
dicta in Slonim v. Fellows (1984) 154 CLR 505 is not to be 
deterred from exercising the reinstatement power on the 
basis that there is a circumstance which would cause 
discomfort at the workplace. The Full Bench has also made 
it clear in Federated Clerks Union v. George Moss (1991) 
71 WAIG 318 that since the decision of the Industrial 
Appeal Court in Peplar's Case (Robe River Iron Associates 
v. The Association of Draughting, Supervisory and Techni- 
cal Employees, Western Australian Branch (1988) 68 WAIG 
11) that the reinstatement power is one which should be 
given emphasised importance in the circumstances where 
the Commission is unable to award what are in effect 
damages. 

The facts in this case are clear. The Commission is 
entitled to take account of events post-termination in 
considering whether a tenable contract of employment could 
be revived. But what should it take into account here? It 
should take into account first the conduct of the Applicant 
at the time of the termination and before it. On the facts it 
can be found that the employer had every right to conclude 
that there had been a breach of trust. There are grounds to 
conclude that there is not a more serious breach, but at least 
there was a breach in trust. The conduct of the Applicant in 
the office during the time of the conversation with Clifton 
also ought to be taken into account. It was destructive of a 
harmonious relationship, to say the least, but the conduct 
after the dismissal is conduct which, in my experience, is 
quite unusual and must be taken into account. Here is a 
situation where the Applicant has in effect sought by taking 
persons into the office of the employer to intimidate the 
employer. First of all, on the Monday she took the person 
Russell to the employer's premises; there was no evidence 
given of any right for him to be on the premises; of any right 
for him to represent the Applicant and his presence there 
was, in the least, disruptive. His conduct in attempting to or 
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evincing an intention to tape a conversation between what 
the Applicant alleged was still her employer at the time, and 
herself, is extraordinary. It is a situation that the Commis- 
sion is entitled to take into account when considering if the 
Applicant, if she were unfairly dismissed, should be 
re-employed. 

The next day another incident occurred. The Applicant 
returned to the office and occupied a desk. Contrary to her view 
of the matter, it was not her desk. She was in the premises of 
an ex-employer and she was in the company of a person who 
attempted and did, on the admission of the Applicant, take 
photographs in the premises of the employer. What conclusions 
can an employer draw from such conduct other then that there 
has been an irrevocable breakdown in a relationship? This 
behaviour is intemperate; it could lead to disorder; it is unusual; 
it is not to be encouraged and in fact it should be discouraged. 
In such circumstances, post-termination behaviour is important. 
Also important is the involvement in this activity of other 
persons from a union when that union has no lawful right to 
be involved. I do not intend to elaborate upon this last other 
than to say that when put together there is a matrix of evidence 
which shows that even if there was a finding of unfairness in 
the termination, which in this case there is not, but even if there 
was, how one could expect a restoration of a reasonable 
relationship, is just beyond me. 

I am charged with the duty of exercising the powers under 
the Act. I must do so in accordance with the commands in 
Section 26. I am to take account of the interests of all the 
persons concerned; those immediately affected and those 
not immediately affected. In a town such as Newman, this 
includes the general public. The general public have been 
involved in this case by the publication of this matter on 
noticeboards around the town; an action which does not sit 
well with a genuine desire by the Applicant to restore the 
relationship. My findings in this case are as follows. The 
Applicant was not dismissed; jurisdiction does not arise. If 
I am wrong on that, there has been no unfairness because 
there has been a breach of trust. It is open on the evidence 
to find that the Applicant did tell Susan Patroni what Patroni 
alleged. It is open on the evidence to conclude that she lied 
to Clifton. It is open on the evidence to conclude that she 
rejected many offers by Clifton to discuss the dispute. It is 
open on the evidence to conclude that she was disruptive to 
the business operations of Minesite Motors. 

Finally if I am wrong concerning lack of jurisdiction and 
failure of the Applicant to establish unfairness, insofar as 
reinstatement is concerned, for the reasons I have set out in 
detail, the Applicant's post-termination behaviour was such that 
application of the reinstatement power would create the 
potential for serious disharmony in die Respondent's business. 
For all those reasons 1 intend to dismiss this application. 

Appearances: Mrs T. Thatcher appeared on her own behalf. 
Mr P. Stiliman appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Teresa Thatcher 

and 
Minesite Motors & Contracting 

No. 1408 of 1992. 
COMMISSIONER J F GREGOR. 

2 March 1993. 
Order. 

HAVING heard Mrs T. Thatcher on her own behalf and Mr 
P. Stiliman on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J. F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry James Tognolini 

and 
W.K.L. Pty Limited trading as 

Australia's Bay Gallery of Fine Art. 
No. 848 of 1992. 

COMMISSIONER S.A. KENNEDY. 
2 March 1993. 

Reasons for Decision. 
THE COMMISSIONER; This application is brought pursu- 
ant to section 29(b)(ii) of the Industrial Relations Act 1979. 
By it Barry James Tognolini (hereinafter 'the Applicant') 
claims that he is due contractual benefits under a contract 
of employment between him and W.K.L. Pty Limited 
trading as Australia's Bay Gallery of Fine Art (hereinafter 
'the Respondent'). 

The Applicant's case can be briefly stated as follows. He 
is a professional musician. He is a pianist. He entered into 
a contract of service with the Respondent to perform two 
hours each day over a period of 10 days during an art 
exhibition to be staged by the Respondent at Burswood 
Resort in Perth in January-February 1992. The total 
remuneration agreed upon between the parties to the 
contract was $5000.00. The Applicant says that he duly 
carried out those performances but has only been paid 
$500.00 of the $5000.00 agreed upon. He seeks an order that 
the Respondent pay him $4500.00. 

The Respondent denies the claim. In summary the 
Respondent says that there was no employer-employee 
relationship between the Applicant and the Respondent. It 
says that the Respondent offered the Applicant an opportu- 
nity to promote himself and his compact disc recording at 
a venue in the content of a fine art exhibition organised by 
it. It says that in taking up this opportunity the Applicant 
assumed the same degree of risk in the venture as did the 
Respondent. It says that the arrangement between the 
Applicant and the Respondent was to the effect that in the 
event that the sale of art was successful then the Applicant 
could have expected to benefit financially, but if not he 
would not. The Respondent denies that there was any 
agreement to pay wages and that the discussion was of a fee 
for service to be based on the extent of the financial success 
of the venture. The Respondent acknowledges that the 
Applicant did perform at the venue during the claimed 
period but it complains that these performances failed to 
attract an audience and proved on occasions to be 
embarrassing and of no benefit to the Respondent's art 
exhibition. Further the Respondent claims that the Applicant 
misled it by suggesting that the fee he had raised which 
amounted to $250.00 per hour was '' a generous concession'' 
on his usual fee. The Respondent acknowledges that 
$500.00 was paid to the Applicant but asserts that this was 
for services performed and was not wages. The Respondent 
says that it now realises that: 

given the sub-standard performance of the Applicant 
whereby the Applicant often made errors whilst playing 
a limited repertoire, was unable to fulfil requests, was 
not punctual, was often asked by Hotel management to 
lower excessive volume and who abused the hospitality 
extended by the Respondent, any fee above the 
standard rate of $60 per hour set by the Musician's 
Union is quite outrageous. 

(Answers: 22 July 1992). 
The Applicant gave evidence on his own behalf. Mr Kim 

Hamilton Norris, an artist whose work was included in the 
exhibition, was called to give evidence on behalf of the 
Respondent. Also called on behalf of the Respondent were 
Ms Shirley Sutton, who is the public relations manager at 
Burswood Hotel; Mr Brian Simmonds, who is an artist; and 
Ms Bettye Lulham who is the chairperson and managing 
director of W.K.L. Pty Limited. Ms Lulham made the 
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submissions and otherwise represented the Respondent in 
this matter. 

The questions to be answered by the Commission here are 
as follows. Was there a contract of service between the 
Applicant and the Respondent? If the evidence is that there 
was not then that is the end of the matter because the access 
to the Commission for it to deal with contractual benefits 
claims pursuant to section 29(b)(ii) of the Act is limited to 
employees. If it is found that an employee-employer 
relationship did exist between the Applicant and the 
Respondent the question becomes what were its terms. In 
the event of no agreement as to the terms, it must be 
determined on the evidence. The question then becomes 
whether there was due service giving rise to a benefit which 
has not been received in accordance with those terms. 

The question of whether or not there is an employee- 
employer relationship is one of fact and law. A principle test 
is that of control, including the right to direct as well as any 
exercise of control. The examination of the relationship will 
include evidence of the arrangements between the parties 
and evidence of the relationship in practice. 

I deal first with the question of arrangements between the 
Applicant and the Respondent so far as remuneration is 
concerned in the light of the issue of whether or not the 
employment relationship was that of an employee-employer 
and then with the indicia as to the arrangement in practice. 

The arrangements entered into between the parties which 
are the subject of this dispute were done so directly by the 
Applicant and Ms Lulham. It is the evidence of both of them 
that this occurred at a meeting between them early in 
January 1992 at the Respondent's premises. The Applicant 
says that Ms Lulham offered him a contract of service 
playing piano at two separate sessions of one hour each day 
over 10 days during a major art exhibition to be run by the 
Respondent at the Burswood Hotel from 18 January—2 
February 1992. He says that the type of performance, the 
type of dress, the hours, parking, advertising and provision 
of a piano were discussed as well as whether he could 
display for sale at the venue cassettes and compact discs 
featuring him. He says that in respect of the piano, he ended 
up providing it himself; that he got permission from Ms 
Lulham to display for sale his cassettes and discs with the 
assistance of staff during his performance and that Ms 
Lulham agreed to pay him $500.00 per day for each day 
during which he was to give the two one hour performances. 
The applicant says by virtue of the arrangements entered 
into the Respondent controlled or had the authority to 
control his work. Thus, he says, matters of type of music, 
dress, location, hours, volume and so on were all matters 
within the province of the Respondent's direction. The 
Applicant says agreement was reached on all terms and he 
regarded himself as bound by a contract of service. 

The Applicant acknowledges that on two previous 
occasions associated with the Respondent he gave perform- 
ances without any remuneration. The first was at an art 
exhibition at the Respondent's gallery which was opened by 
Mr Cliff Richard as a friend of the particular artist, Mr Kim 
Norris. Norris asked the Applicant to play and he did so for 
the chance of exposure to that particular audience he said. 
Subsequently he and his wife were invited by Ms Lulham 
to a New Year's Eve dinner at the Respondent's gallery on 
the basis that he would perform for the other guests. But the 
Applicant is adamant that in respect of the arrangements for 
the art exhibition at Burswood Hotel he explicitly raised 
with Ms Lulham during a telephone conversation at the 
outset whether the engagement to be offered to him was in 
a professional capacity and was told that it was. He says that 
he proceeded accordingly on the basis that he was being 
offered employment and thereafter accepted a verbal offer 
of a contract of service at the meeting with Ms Lulham on 
3 January 1993 in the terms as specified in the foregoing. 

It is Ms Lulham's evidence, however, that there was no 
offer of a contract of service at the meeting of 3 January 
1993 but an offer of an opportunity to perform at a major 
art exhibition on certain terms. Ms Lulham said that these 
were reflected in a letter forwarded on the same day to the 

Applicant. A copy is before the Commission. It includes the 
following; 

Australia's Bay Gallery of Fine Art is pleased to 
confirm your engagement to play the piano during our 
forthcoming "Exhibitions Spectacular" to be staged in 
the Atrium Foyer of the Burswood Resort Hotel 
between [18.1.92 to 2.2.92] 

Providing that sufficient sales are achieved Austra- 
lia's Bay Gallery of Fine Art agrees to pay you a fee 
of $5,000 for the 10 sessions at the conclusion of the 
final session. At the conclusion of the exhibition, 
depending on the success or otherwise of the exercise 
an additional fee for service will be paid. Barry, this 
is difficult to establish and must rest with the final 
outcome of the exhibition. Firstly it must be clearly 
understood that the fee will be modest in any event as 
we believe that we are providing an opportunity for 
your promotion and exposure and whilst we can 
provide no guarantee that instant success will eventuate 
you like us must assume a degree of risk as to the 
success or otherwise of that venture. Secondly we are 
not in a position in today's current climate, to pay a 
high fee. 

[Exhibit 2]. 
It is the Applicant's evidence that he initially understood 

from this letter that he could receive an extra amount over 
and beyond the $5000.00 agreed between himself and Ms 
Lulham subject to the success of the art exhibition. He says 
that after a discussion with his wife, however, he became 
concerned and sought clarification of the terms of the 
arrangement by way of a facsimile message to the 
Respondent sent early in the morning of 7 January 1992; that 
is, some 11 days before the commencement of the art 
exhibition. This document was produced. It includes the 
following; 

I was of the belief, from our discussion last 
Thursday, that my fee would consist of a base fee of 
$5000 for 10 days of performances, comprising of 2 
shows per day of approximately 1 hour in length. If, at 
the conclusion of the exhibition, you considered that 
the exhibition had been the success you hoped it would 
be, then an additional fee for service would be 
paid—something that would be quite modest due to the 
nature of the event. 

Is my understanding of the situation correct? 

Would you please call me so we can clear this up 
A.S.A.P.!!! 

[Exhibit 3]. 
It is noted that the Applicant's terminology in other parts 

of the message includes references to "the fee for my 
performances", "base fee", "my fee for other clients" and 
so on. 

The Applicant went on to say in evidence that he followed 
up shortly after with a telephone call to Ms Lulham and that 
that conversation was left on the basis that Ms Lulham 
would provide written clarification in the terms understood 
by the Applicant to be the agreement. He says no written 
document at all was received. And, he says, two further 
facsimile messages were forwarded to the Respondent and 
that one of these, sent on 15 January (some three days before 
the exhibition was due to start) expressly raised the matter 
of remuneration and reiterated the request for written 
confirmation. It included the following; 

Last week, you said that you were going to fax me 
a note confirming the mix-up in the original letter of 
confirmation regarding my fee for the exhibition. I 
would appreciate it if you could fax that to me so we 
have that confirmed and out of the way. 

[Exhibit 4], 
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It is the Applicant's evidence that notwithstanding all of 
this he did not receive any written or verbal response from 
the Respondent prior to the exhibition's commencement. 

Ms Lulham acknowledged that the Respondent received 
the first facsimile message but says that the others now 
produced by the Applicant had not been seen by her before 
and no such documents were in the Respondent's records. 
However on the basis of the facsimile transmission records 
submitted by the Applicant I have concluded that the 
facsimile messages to the Respondent were sent to the 
Respondent as asserted. 

The Applicant's further evidence is that having not had 
any response to his last facsimile of 15 January he remained 
concerned and, on presentation for his performance on 18 
January as arranged, he requested that he receive written 
confirmation of his terms from Ms Lulham prior to his 
proceeding. He says he got it. The document resulting was 
evidenced. Other than forms of address it is as follows: 

This is to confirm our agreement to pay you a fee of $5000 
for playing the piano throughout the duration of "Exhibi- 
tions Spectacular". 

We have agreed that you will play 10 sessions of one 
hours duration times to be decided as we find applicable. 

We all look forward to a very successful and enjoyable 
event 

[Exhibit 6], 
Ms Lulham acknowledged that she constructed, typed and 

signed Exhibit 6 on 18 January prior to the Applicant's 
performance but that she also did so because he was pressing 
her for it because he needed a document to present to his 
bank to the effect that moneys would be forthcoming to 
cover advances he needed for an impending tour. This is 
denied by the Applicant. It is also Ms Lulham's evidence 
effectively that at the point of the Applicant's demand for 
such a letter she was conscious of the fact of his performing 
having been advertised in the exhibition's catalogue and that 
this constituted a pressure to meet his demand. 

There is no question that the Applicant performed during 
the exhibition. Detail on this is dealt with subsequently. 

There is evidence that a statement dated 6 February 1992, 
headed Barlew Enterprises International and identifying the 
Applicant, was presented to the Respondent for payment of 
$5000.00 for 10 days of performances at Burswood Hotel 
18 January—2 February 1992 [Exhibit 8]. And there is 
evidence that on or about 24 February 1992 the Applicant 
received from the Respondent a payment of $500.00 which 
was accompanied by a message stating "10% on account, 
with thanks for your best wishes and patience! Regards 
Gordon L.". Ms Lulham acknowledged that Mr Gordon 
Lulham is a director of the Respondent enterprise and the 
assertion that he authored the message was not denied by 
the Respondent. Mr Gordon Lulham was not called to give 
evidence. 

In May the Applicant, again under the name Barlew 
Enterprises International, sent the Respondent a statement 
claiming that the amount of $4500 per the letter of 18 
January 1992 was overdue [Exhibit 12]. A further letter to 
the Respondent, similarly headed and dated 16 June 1992, 
reiterated the claim and refers to a letter of 10 March said 
to have acknowledged the claim and promising to settle the 
balance of the account at the end of the month, and "several 
personal visits" being made but without any payments being 
received by the Applicant [Exhibit 13]. 

The Respondent replied to this letter by way of a letter 
dated 23 June 1992. It is in the following terms: 

Re: Your letter of June 16, 1992. 
Following a recent lengthy conversation with the 

Musician's Union we were shocked to learn that you 
grossly mislead us in claiming that your fee of $250 per 
hour was less than that you could have expected under 
the Award which we now understand to be $60 per 
hour. 

Given the opportunity this engagement offered you 
for self-promotion and sales of your cassette/CD to an 
international audience, promotion through our cata- 

logue, assistance given to you at no charge by way of 
a staff member to handle cassette/CD sales, the 
advantage you took of the hotel's valet parking service 
and use of a room in which to store and change stage 
clothes, we feel the Award Rate to be most adequate 
under the circumstances and are prepared to settle this 
matter on the basis that you are paid the Award Rate 
for 20 hours less funds already paid to you. 

[Exhibit 14]. 
It is noted here that the evidence of the artists, Mr Norris 

and Mr Simmonds, which appears to have been relied on to 
some extent by the Respondent in respect of these matters, 
does not go very far at all. They gave evidence of their own 
airangements with the Respondent. These went to exhibiting 
their work and demonstrating their work at the exhibition 
with any remuneration being dependent on commissions 
earned from sales. But there is nothing in this evidence 
which could lead to a conclusion that these arrangements are 
grounds for implying into the arrangements entered into 
between the Respondent and another person, let alone for 
a musician to perform as an incident to an art exhibition. 

Given the nature of the Respondent's letter of 3 January, 
cited as a confirmation of terms, and the Applicant's early 
and formal rejection of these, then it was open to the parties 
to either sort out their arrangement by agreement or not. If 
the result had been a disposal of any prospect of an agreed 
arrangement between them at that time it is as probable as 
it is not that the advertising expenses involving the 
Applicant and complained of by the Respondent would not 
have been incurred. But in any event it is acknowledged by 
the Respondent that the catalogue was a matter for its 
discretion and the fact of the advertising adds nothing to the 
evidence as to the contractual arrangements. The significant 
fact is that the Respondent did not respond to the Applicant 
about his concerns when these were raised, or subsequently 
when they were reiterated, until 18 January. And then, on 
18 January, it expressly acknowledged his version of those 
terms so far as the payment of $5000.00 for the required 
performances was concerned. There were no provisors or 
pre-requisites expressed. 

And there is support for a conclusion that on 18 January 
it was confirmed between the parties that on completion of 
the performances the Applicant would be due $5000.00 in 
the fact that the payment of $500.00 to him by the 
Respondent was acknowledged to be 10% of the total due 
and the fact of the lack of any evidence of denial of the claim 
by the Respondent until June 1992, and then only in terms 
to the effect that the amount agreed on was consequent on 
the Applicant misleading the Respondent at the outset. 

Having carefully considered the documentary evidence, 
and particularly the document of 18 January 1992, I have 
concluded that by the time the Applicant commenced his 
performances on 18 January, the Respondent formally 
acknowledged that it was bound to pay him a sum of 
$5000.00 on completion of his obligations under the 
arrangement with him. 

But was the contract between the parties one which 
established an employer/employee relationship? The tests to 
be applied to establish that whether a contract is one of 
service or for service have been canvassed a number of times 
in judgements; including on appeal to the High Court. In 
each case it is a matter of weighing up the evidence as to 
the indicia. Mr Simmonds gave evidence of the Applicant 
sitting for a portrait in the course of the exhibition but this 
appears to have been an amicable arrangement unrelated to 
the obligation to perform and it really takes the matter no 
further. In the end it comes down to the evidence of the 
Applicant and Ms Lulham. 

The evidence is that while there were discussions on 
'when', 'how' and 'what' between the Applicant and Ms 
Lulham as to the performances and on the style of clothing 
to be worn during them, with agreement being reached 
between them on these, a residual authority always lay with 
the Respondent in respect of these. It could direct the 
Applicant. There is the raising of the claims for payment in 
a business name of course. However, nothing was made of 
this by the Respondent and I have concluded that at all times 
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the Respondent regarded its arrangement as being with the 
Applicant and not another entity. I note that the Applicant 
was responsible for the sound equipment, and the provision 
of the piano but I do not consider that this is incompatible 
with a contract of service given the nature of the work to 
be carried out. And it seems to me on the evidence that the 
placement of the piano, the level of sound and other relevant 
factors going to the performances was always ultimately a 
matter for the discretionary exercise of control by the 
Respondent. The Respondent may have been subject to the 
host venue's requirements but that does not translate the 
situation into something else. I note that there is no evidence 
of any deductions for taxation purposes or of any provision 
for workers compensation or any other such indicia. But 
given the short term nature of the arrangement between the 
parties, this is not conclusive one way or the other. 

Having regard for all before me I have concluded that, on 
balance, the evidence is that the arrangement between the 
Applicant and the Respondent was one of a contract of 
service. It follows that there is jurisdiction for the 
Commission and that the terms of the arrangement, as found, 
were the contractual rights and obligations pursuant to that 
contract of service. 

It remains to consider whether or not the obligation of service 
was met such as to give rise to the entitlement claimed. The 
evidence is that it was. What criticisms the Respondent raises 
now about the applicant's performances appear to be after 
thoughts. The turning down of the sound system is not 
significant. The equivocal evidence of Ms Sutton adds nothing. 
There is no evidence that any criticisms or queries of significance 
were raised with the Applicant at the time. There is evidence that 
he commenced a performance later than he was supposed to on 
one occasion but the Applicant says that he played longer to 
make up for this and it appears that nothing was made of it by 
the Respondent at the time. In all, the evidence is that the 
Applicant completed his obligations to the Respondent. 

There is the allegation that the Applicant misled the 
Respondent at the outset by inferring that die charge of $250.00 
per a one hour performance was a concession to the Respondent 
when in fact it was not. The Respondent sought to substantiate 
this by questions to the Applicant on other rates he had received 
and by reference to an award "standard" of $60.00 per hour. 
The Applicant gave evidence of other rates that he had received 
for performances and there is nothing in this that establishes 
any "overcharging'' in respect of the Respondent. Nor does the 
evidence support the Respondent's contention of deliberately 
misleading it. 

As to the reference to an award "standard", this appears 
misconceived. There is an award of this Commission which sets 
an hourly rate of pay for musicians but this is a minimum rate. 
That means that it is illegal for an employer or employee to 
enter into a contract of employment which prescribes a payment 
of less than that hourly rate. That is all. There is no inhibition 
on any employer or employee from entering into contractual 
arrangements in which the hourly rate is higher than this 
minimum. For an assumption that the minimum rate was the 
standard or "going" rate as the term usually means, this would 
need to be a reasonably common practice. Not only is there no 
reason to assume that, there is nothing which goes to any 
'standard' out of the award which the Applicant could disclose 
to the Respondent. Indeed the secretaiy of the Musician's 
Union of Western Australia, appearing as agent for the 
Applicant, told the Commission, effectively, that no profes- 
sional musician of any standing at all would be paid the 
minimum award rate for a performance. In any event I have 
concluded that there is no evidence that the Applicant has 
conducted himself in a way which would give rise to the "clean 
hands" principle being applied in aid of the Respondent. 

In my judgement there was an employee-employer 
relationship between the Applicant and the Respondent; the 
Applicant met his obligations under the contract; and the 
Applicant is still due the sum of $4500.00 gross pursuant to 
that contract. 

Minutes of an Order to that effect will now issue. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry James Tognolini 

and 
W.K.L. Pty Limited trading as 

Australia's Bay Gallery of Fine Ait. 
No. 848 of 1992. 

COMMISSIONER SA. KENNEDY. 
4 March 1993. 

Order. 
HAVING heard Mr P. Woodward on behalf of the Applicant 
and Ms B. Lulham on behalf of the Respondent, now 
therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979 do hereby order— 

That W.K.L. Pty Limited trading as Australia's Bay 
Gallery of Fine Art do pay to Barry James Tognolini 
the sum of $4500.00 gross within 21 days from the 
second day of March 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jim Achim Trnsch 

and 
R.M. and J.M. Wilson t/a Images. 

No. 895 of 1992. 
COMMISSIONER J.A. NEGUS. 

27 January 1993. 
Reasons for Decision. 

THE COMMISSIONER: By this application Mr J.A. 
TUnsch seeks an order for payment of some $2,258.33 being 
benefits, pursuant to his contract of service, which were 
withheld by the respondent employer when it purported on 
1 July 1992 to summarily dismiss the applicant for 
misconduct. The employer, Messrs R.M. and J.M. Wilson 
trading as Images, reasoned that the applicant, as a 
consequence of the summary dismissal, forfeited entitle- 
ments to pro-rata annual leave credits, payment in lieu of 
notice and payment till the end of the pay period. It was 
those payments which the application, as finally amended, 
sought to recover via these proceedings. The question of 
unfair dismissal and possible reinstatement was not pursued 
beyond seeking to establish that the contract could only be 
terminated fairly in accordance with its terms. 

It was by agreement of the parties then that the onus was 
placed upon the respondent employer to demonstrate that the 
summary dismissal of Mr flmsch had indeed been justified 
by his misconduct or by a reasonably held belief that he had 
misconducted himself. 

Evidence was adduced by Mr Robertson, who appeared 
for the respondent employers, from both Mr and Mrs 
Wilson, the partners in the company. Mr Wilson narrated the 
history of the enterprise which had grown from a home 
based operation to the point at which $1.5 million had been 
invested in premises and machinery to support the major 
activity, which was printing designs on fabrics or articles of 
clothing. The applicant, Mr Thnsch, had been apprenticed 
and had some experience in the printing industry prior to his 
being introduced to the Wilsons by another of their 
employees. 

Mr Wilson gave details of the applicant's terms and 
conditions of employment which had commenced in August 
1990. He explained the agreed arrangements under which 
employees were permitted to bring 'outside work' or private 
jobs onto the employer's premises. They were to pay $20 
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per colour used to cover the cost to Images and aside from 
that charge were free to make their own arrangements with 
friends, relatives, social or sporting clubs who might want 
small jobs done. This was work seen to be outside Images' 
normal field of activity which, in the main, was concentrated 
on several large clients who provided regular orders. 

In the early part of 1992, Mr Wilson says that Mr 
Tunsch's attitude to work deteriorated noticeably, to the 
point where the Production Manager was asked to counsel 
him and the owners also initiated conversations of a 
counselling nature. 

Meanwhile, the business was in decline, suffering a 
marked decrease in turnover and urgent action was required 
to canvass for orders. By the end of June, a discussion with 
their accountant convinced the Wilsons that they must cut 
staff wage costs by $2,000 per week or face closing the doors 
of the enterprise. The Production Manager, Mr Rainford and 
two assistant printers were selected for retrenchment and on 
the afternoon of 30 June they were given notices of 
termination. Mr Tunsch was seen as a key operative, 
necessary to the ongoing printing task, so he was retained. 

The owners' suspicions of disloyalty on the part of Messrs 
Rainford and Tunsch were aroused as a by-product of a 
chance meeting between Mr Wilson and one John Cooper 
during the last week of June. Mr Wilson had been out, 
calling on prospective clients when he encountered Mr 
Cooper in the street. Mr Cooper and his wife, Ms Sinnott 
were associated with a Mr and Mrs Hingston in a business 
known as Colourways. Their partnership lasted for a year 
and a half, ending on or about 30 June 1992. It was a small 
scale silk screen printing operation which, in Mr Cooper's 
evidence, was intended to provide a sampling service for 
Crissy Resort and Sportswear, the major business interest of 
the Hingstons. Colourways was unsuited to large scale 
printing production runs and it was disputation over 
increasing demands for such work by the Hingstons which 
caused Mr Cooper and Ms Sinnott to withdraw from the 
partnership. 

Crissy Resort and Sportswear had, over a period of time, 
been a major client of Images and several runs of a design 
called 'Wildflowers' had been done by Images. In the latter 
part of June, Ms Crissy Hingston began organising a large 
run of T-shirts with the Wildflower design to be produced 
at the Colourways premises. Mr Cooper and Ms Sinnott 
were unwilling to take on such a large run because they felt 
the equipment was inadequate and the job required a deal 
of printing expertise. On the afternoon of Tuesday 30 June 
they met with Ms Hingston so as to dissolve their 
partnership and formed the impression from conversation 
that she was quite confident of completing the large 
Wildflower run because she had arranged for well qualified 
printers to come in and do the work after hours. 

That evening, Cooper and Sinnott made a social visit to 
the Wilson's home to discuss future business relationships; 
a meeting which had been foreshadowed during the chance 
encounter of the previous week. During the evening they 
discussed Ms Hingston's preparations for a print run of the 
Wildflower design to be carried out at the Colourways 
premises and it seems that through mutual speculation they 
convinced themselves that it was highly likely that Ms 
Hingston would be using printers from Images to perform 
the work. 

The next day, Wednesday 1 July, Mr Cooper and Ms 
Sinnott initiated further conversations with Ms Hingston 
with a view to exploring their suspicions further. As a result 
of those talks they reported to Mrs Wilson by around 
11.00 a.m. that Ms Hingston had met socially with Brian 
Rainford and Jim Tunsch on the previous Thursday in order 
to sound them out about doing some contract printing at 
Colourways and that she had said that they were going to 
do the Wildflower run for her. 

Mr Clohessy established, in cross examination of Mr 
Cooper, that smaller runs of the Wildflower design had 
indeed been completed at Colourways by Ms Sinnott on 10 
June and 25 June. It also emerged that Mr Cooper was aware 
that the print run at issue had at length been performed by 
Messrs Tbnsch and Rainford, at Colourways, some days 

after their dismissals from Images. He was aware too that 
they had used screens belonging to Colourways when doing 
the work. This was of some significance because Mr Wilson 
had discovered a shortage of 160 screens from his stocks and 
he seemed to believe they had been stolen. He had reported 
the loss to the C.I.B. at Wembley. 

The Wilsons had been further assisted in building their 
suspicions by the fact of a phone call made by Crissy 
Hingston to Brian Rainford on 30 June. Mrs Wilson had 
quizzed him on the subject matter of the call and felt that 
he had been evasive. 

When the Wilsons had their suspicions confirmed by Mr 
Cooper and Ms Sinnott, they sought further advice from 
their accountant who suggested that both Rainford and 
Tbnsch should be instantly dismissed and removed from the 
premises post haste. Mr Rainford had not presented for work 
that day, so arrangements were made to give him notifica- 
tion of the changed status of his dismissal. Mr Tunsch was 
called in to the office and advised by the Wilsons that they 
were aware that he and Mr Rainford had arranged to do some 
work for one of their clients, that he was being dismissed 
and they wished him to leave at once. Mr Tbnsch was asked 
if he had anything to say but he made no response, merely 
appearing to visibly pale. He left shortly thereafter. 

Later that afternoon, Mrs Wilson phoned Mr Hingston to 
enquire whether Mr Rainford had perhaps accepted a 
booking for work to be done by Images and they were not 
aware of it. Mr Hingston was unable to assist as he did not 
deal with those matters. The next day, Thursday 2 July, Mrs 
Hingston phoned Images seeking to have them accept an 
urgent order of 600 wildflower prints. The job was refused 
on the grounds that they could not fit it in to their 
programme. It was the Wilsons' view that Mrs Hingston 
made the call with a view to 'covering her backside'. 

The evidence in chief, adduced by Mr Clohessy from the 
applicant, was brief and to the point. Mr Tbnsch gave the 
impression of being an honest artisan, simple and direct in 
his choice of words and incapable of guile. He had been 
taken aback when informed of his summary dismissal but 
felt it was pointless to argue because the pay packet was 
already prepared, indicating that the Wilsons had made up 
their minds. They had offered no details of his alleged 
misconduct and they indicated that their solicitor would 
contact him. He waited in vain for that to happen. 

Mr Tunsch had been happy in his work and Brain 
Rainford had been his friend. He had provided lifts for 
Rainford on several occasions when the latter was banned 
from driving. It seemed indicative of his ingenuousness that 
he could not say where Mr Rainford lived, being 'very bad 
with addresses'. On the Thursday prior to his dismissal, the 
pair had delivered an order to the Hingstons and engaged in 
some social conversation. There had been some talk of 
problems at Colourways but the applicant was adamant that 
no arrangements had been made for them to do any work 
for the Hingstons. 

Following his dismissal, he was in touch with Brian 
Rainford who arranged for him to audition on the Friday at 
Red Hot Printers. As a result of the trial, he obtained 
employment with that firm. Meanwhile, Crissy Hingston 
had contacted Rainford seeking help with her urgent 
'Wildflower' project which had been rejected by Images. 

Tunsch and Rainford had worked together, after hours, on 
that job at Colourways premises, completing the run in the 
period from 6-9 July. They had then negotiated a contract 
printing arrangement with the Hingstons and they continued 
to work at Colourways using a price list which was 
remarkably similar to that of Images but with marginally 
lower rates. 

Mr Tbnsch was cross examined at length and was 
unshaken in his view that he had at all times behaved 
appropriately as an employee. Any printing work he had 
done, aside from his regular duties, was to the best of his 
knowledge approved by the Wilsons and paid for under the 
company policy. He was in no way discomfited by a 
statutory declaration sworn by Irene Rennie, freely admit- 
ting that he had helped her out of a tight situation by 
completing a printing job on her equipment at night. This 
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was work which was already set up at Rennie's workshop 
and was delayed by the illness of her own employees. 
According to the evidence there was no possibility that the 
job needed by Irene Rennie would have ever found its way 
to the Images printery. 

The evidence of Brian Rainford, in essence, corroborated 
that of the applicant. He was equally adamant that he was 
not directly acquainted with Ms Hingston's problem with 
the Wildflower job until Thursday 2 July and he claimed to 
have phoned Mr Wilson on Friday 3 July to express his 
astonishment at the Wilsons' refusal to do the print run for 
her. 

The evidence of Ms C.L. Hingston was of considerable 
assistance to the argument being put on the applicant's 
behalf. She was direct and matter of fact in her view of the 
situation and her memory of events. It is clear that she is 
motivated in her business dealings by pragmatism and 
profit. The attitudes of the Wilsons in relation to loyalty and 
ethics in business would not coincide with Ms Hingston's 
view of appropriate behaviour. I make no judgement or 
finding on the rights or wrongs of that issue. 

Ms Hingston stated that she had used Images for a good 
deal of her printing requirements but she had set up 
Colourways and entered into arrangements with Cooper and 
Sinnott so as to ensure that whenever possible the printing 
she required would be done at the cheapest possible price. 
If speed was the essence or the size of the order dictated, 
then she would use Images but there were several other firms 
which might equally satisfy her requirements. It was 
obvious that Ms Hingston would seek any solution to her 
production problems which seemed appropriate or conven- 
ient at the time. She had no qualms about inviting Messrs 
Rainford and TUnsch to do the 'Wildflower' printing at 
Colourways outside normal working hours. I gained the 
impression that it would not occur to her that the Wilsons 
might be upset at the prospect of their employees working 
after hours on a project which might have been seen as part 
of Images' everyday work. 

The vital part of her evidence was her definite statement 
that she had made no arrangements with Mr Tunsch prior 
to his being summarily dismissed from his employment for 
alleged misconduct. She was adamant that she had at- 
tempted to place the 'Wildflower' job with Images after Ros 
Sinnott had refused to do the work and the Wilsons had 
rejected that order. 

In reaching a decision on this application, the Commis- 
sion is faced with apparently conflicting testimony, but there 
is no requirement to prefer the evidence or credibility of one 
witness ahead of another. The suspicions of disloyalty which 
arose in relation to Mr Tunsch in the minds of the Wilsons 
and Mr Cooper were based on what turned out to be 
unwarranted assumptions or speculation. 

Mr Cooper felt that the Wildflower job was so complex 
or specialised that only an experienced printer from Images 
could carry out the task. Ms Hingston said that any number 
of competent printers could do the work. Faced with a query 
from Ms Sinnott, on behalf of Mr Cooper who seemed intent 
on making mischief, Ms Hingston said she would have the 
work done by Rainford and TUnsch. The Wilsons jumped 
to the conclusion that both men had been disloyal. It was 
the employees' evidence, corroborated by Hingston, that 
there had been no arrangements made nor undertakings 
given. 

The Commission is bound to accept the oral testimony, 
given on oath, of Ms Hingston, in preference to the hearsay 
evidence of her conversation with Ms Sinnott, who was not 
called as a witness. I have no doubt that Ms Hingston fully 
intended to entice the Images' employees to work for her 
after hours. The evidence is that the employees had made 
no arrangements to be disloyal to their employer at the time 
of their summary dismissal. A suspicion that they might 
later have done so is not sufficient basis to summarily 
dismiss. 

I find Mr TUnsch's explanation of his failure to protest 
or argue with the Wilsons to be plausible and completely in 
character. They offered him no details of his alleged 
disloyalty and it was quite clear that their minds were firmly 

made up. His silence cannot reasonably be interpreted as an 
admission of guilt when he was given no detail of the 
specific misconduct of which he stood accused and on this 
occasion convicted in advance. 

In those circumstances there can be no warrant for the 
employer to withhold contractual benefits from a dismissed 
employee. The claim pursuant to S.29(b)(ii) of the Act is 
made out by the applicant so an order for payment will issue. 
The evidence suggests that Mr TUnsch was entitled to one 
week's notice rather than the two weeks claimed. Had he 
been dismissed in accordance with his contract, it seems 
likely that would have occurred on a pay day which suggests 
that in equity he should receive the balance of the week's 
pay, one week in lieu of notice and the annual leave credits 
as claimed. I recommend that course to the parties in the 
absence of full submissions from either side on the disputed 
amount of $125.00. 

The parties are invited to prepare a draft minute of an 
order reflecting this decision and a speaking to the minutes 
will be arranged by my Associate on request. 

Appearances: Mr R. Clohessy on behalf of the Applicant. 
Mr C. Robertson on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jim Achim TUnsch 

and 
R.M. and J.M. Wilson t/a Images. 

No. 895 of 1992. 
COMMISSIONER J.A. NEGUS. 

16 February 1993. 
Supplementary Reasons for Decision. 

THE COMMISSIONER: At a Speaking to the Minutes on 
5 February, the parties had not reached agreement on two 
matters which might be included in the proposed order. 

Mr Clohessy sought an order for witness costs and 
expenses which he suggested should amount to $90 in total 
to cover two days of attendance for Ms Hingston, Mr 
Rainford and Mr TUnsch. He submitted that the Reasons for 
Decision indicated that the Commission had clearly pre- 
ferred the evidence of those witnesses so it followed that 
their evidence was crucial to proceedings and thus there 
were good grounds for an award of costs. 

Mr Robertson was opposed to any order for costs, there 
being, in his submission, nothing unusual or extraordinary 
about the proceedings. 

On that question, I am not persuaded that any witness 
costs should be awarded. There is a wealth of precedent 
which suggests extreme reluctance and caution should be the 
watchwords on an application of this nature. Mr Clohessy 
appears to have misunderstood the initial Reasons for 
Decision. 

The second issue now requiring determination is the 
claimed payment of $125 being wages for the remainder of 
the week during which Mr TUnsch was unceremoniously 
removed from his post. Both advocates took the opportunity 
to make further submissions on the question and to refer me 
to authorities. 

Mr Robertson, quite rightly, submitted that the Commis- 
sion has no jurisdiction pursuant to S.29(b)(ii) of the Act to 
determine a question on the basis of equity. The task is to 
establish the terms of the contract and then to ensure that 
the benefits arising from the contract are awarded to the 
successful applicant. He referred to several cases to support 
his contention that there is no restriction or limitation upon 
which day of the week a party to a contract may give notice 
to the other party of intention to terminate that contract. The 
notice period commences or the requirement for payment in 
lieu of notice arises at the point when notice is given. 
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Mr Clohessy's argument was, in essence, that a weekly 
contractual period must be completed before due notice can 
be properly given. There is nothing in the authorities cited 
by either advocate to support that proposition. The disputed 
$125 is not an entitlement under Mr Tbnsch's contract. 

Minutes of an order for payment of $1733.33 will now 
issue and a speaking to the minutes will be arranged if 
requested. 

Appearances: Mr R. Clohessy on behalf of the Applicant. 
Mr P. Robertson on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jim Achim TUnsch 

and 
R.M. and J.M. Wilson trading as Images. 

No. 895 of 1992. 
COMMISSIONER J.A. NEGUS. 

23 February 1993. 
Order. 

HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr P.G Robertson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the Respondent pay to Mr Jim Achim Tunsch 
the total sum of $1,733.33 within seven (7) days of the 
date hereof. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Association of Professional Engineers, Australia (Western 

Australian Branch), Organisation of Employees 
and 

Jennis & Le Blanc Communications Pty Ltd. 
No. C 625 of 1992. 

COMMISSIONER S.A. KENNEDY. 
28 January 1993. 

Order. 
WHEREAS this matter was the subject of a conference 
convened pursuant to section 44 of the Industrial Relations 
Act 1979; and 

Whereas the conference adjourned with the parties to 
have further discussions; and 

Whereas the dispute has been settled; and 
Whereas the Applicant has sought leave to withdraw the 

application; 
Now therefore, I the undersigned pursuant to the powers 

conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Nursing Federation, Union of Industrial Workers, 

Perth 

Royal Flying Doctor Service (Western Australian Division) 
Inc. 

No. C 65 of 1993. 
COMMISSIONER J.A. NEGUS. 

Interim Order. 
23 February 1993. 

WHEREAS this application by the Australian Nursing 
Federation Union of Industrial Workers, Perth ("the 
Union") was the subject of a conference pursuant to Section 
44 of the Industrial Relations Act 1979 before me on the 10 
February 1993; and 

Whereas the applicant Union was represented at the 
aforesaid conference by Mr R. Krygsman; and 

Whereas the respondent Royal Flying Doctor Service 
(Western Australian Division) Inc ("the Respondent") was 
represented by Mr M. O'Connor and with him Dr S. 
Langford; and 

Whereas the parties have reached agreement on the matters 
in dispute and have now therefore requested the Commission 
to issue an Interim Order in the terms of their agreement. 

Now therefore, pursuant to the powers contained in 
Section 44 (8)(a) of the said Act, the Commission hereby 
makes the following Interim Order: 

That, notwithstanding the provisions of the Nurses' 
(Royal Flying Doctor Service) Award No. A18 of 1982 
("the Award") as amended, Ms J. Gorey, an employee 
of the Respondent, shall be entitled to: 

1. In lieu of paragraph (a) of subclause (2) of 
Clause 25.—Maternity Leave of the Award, 
the following shall apply— 

"Subject to subclauses (3) and (6) of 
Clause 25.—Maternity Leave of the 
Award the period of maternity leave 
shall be for an unbroken period of up to 
52 weeks and shall include a critical 
leave period of 20 weeks to be taken 
immediately before the presumed date 
of confinement and 6 weeks following 
confinement. 

2. (a) That notwithstanding the provisions of 
subclause (2) of Clause 25.—Maternity 
Leave of the Award, Ms J. Gorey may 
be allowed to reduce the period of 
critical leave referred in 1. above, 
provided the employer is satisfied on the 
certification of a duly qualified Medical 
Practitioner, that the health and safety of 
Ms J. Gorey would not be jeopardised 
by the employee being allowed to 
continue her normal duties. 

(b) Ms J. Corey's Medical Practitioner shall 
be provided with job criteria and state- 
ment of duties of flight nurses, as agreed 
between the parties, so that a proper 
assessment may be made as to Ms J. 
Corey's ability to work, or otherwise. 

(c) The employer shall have the right to 
require a review of Ms J. Corey's fitness 
to continue working at any time during 
the critical leave period. 

This Interim Order shall take effect from 10 February 
1993 and shall terminate on 1 August 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cable Sands (WA) Pty Ltd 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Another. 
No. C 709 of 1992. 

COMMISSIONER G.L. FIELDING. 
9 February 1993. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned a Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 9 February 1992; and whereas the parties have 
reached agreement on the matter the subject of the 
conference, and have now requested the Commission to 
issue an order in terms of that agreement. Now therefore, 
pursuant to the powers contained in section 44(8)(a) of the 
said Act and the other powers therein, the Commission 
hereby orders— 

That with effect on and from the 1st day of July, 
1992, the Cable Sands (WA) Pty Ltd Occupational 
Superannuation Order (Order No. C 790 of 1987) be 
amended by deleting Clause 5.—Superannuation Wage 
and substituting the following: 

"5.—Superannuation Wage. 
For the purposes of this Order, the superannua- 

tion wage shall be the employee's total wage as 
provided in Clause 13.—Wages, of the Mineral 
Sands Mining and Processing Award 1991." 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
Editor's Note: Order No. C 790 of 1987 published (68 

WAIG 155). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 
of Western Australia (Association of 

Workers) 
and 

Allmart Bricklaying Contractors. 
No. C 527 of 1992. 

The Australian Builders' Labourers' 
Federated Union of Workers— 

Western Australian Branch 
and 

Allmart Bricklaying Contractors. 
No. C 548 of 1992. 

COMMISSIONER A.R. BEECH. 
6 October 1992. 

Reasons for Decision. 
Preliminary Point. 

THE COMMISSIONER: The Commission has before it two 
applications for conferences to be held pursuant to section 
44 of the Industrial Relations Act. Application No. C 527 
of 1992 seeks a site allowance to be awarded by the 
Commission for the construction of approximately 83 
residential home units at a site in Rivervale. Application No. 
C 548 of 1992 seeks a conference "over the dismissal of Mr 
Alan Hutton from the employ of Allmart Bricklaying 
Contractors". At the commencement of the proceedings 
convened pursuant to section 44 of the Industrial Relations 
Act, Allmart Bricklaying Contractors informed the Com- 

mission that it was not an employer, that Mr Hutton had not 
been its employee, and that therefore the Commission was 
without jurisdiction to deal with the matters contained in the 
applications lodged in the Commission. In reply, the 
applicants maintained that the Commission does have 
jurisdiction, and accordingly the Commission, pursuant to 
the powers contained in section 24 of the Industrial 
Relations Act, heard the applicants and the respondent on 
the question of jurisdiction and these Reasons for Decision 
concern that issue (see the decision of the Industrial Appeal 
Court in Springdale Comfort Pty Ltd v. BTA, 67 WAIG 
325). 

The position of the parties in summary is as follows. The 
applicants maintain that there are persons employed on the 
site in question by Allmart Bricklaying Contractors and that 
Mr Ewers and Mr Hutton are proof of that. They called 
evidence from Mr Hutton and also from Mr Ewers, both of 
whom had been working on the site. With the agreement of 
the respondent, and the consent of the principal contractor, 
the Commission inspected the site at the instigation of the 
applicant so that the Commission was able to gain a better 
understanding of the areas described by Mr Hutton in his 
evidence, and also to enable the applicant to demonstrate 
any matters on site to do with the future claim for a site 
allowance about which evidence would be given consequent 
upon the finding of the Commission in this matter. 

The position of the respondent is that whilst Mr Hutton 
and Mr Ewers had been engaged on the site, the relationship 
between Allmart Bricklaying Contractors and those two 
gentlemen was the relation of contractor and subcontractors 
and not that of employer and employees. It is the 
respondent's position that if that is the case, then in the 
absence of an employer/employee relationship, there is no 
"industrial matter" as defined by the Industrial Relations 
Act before the Commission and thus the Commission does 
not have the jurisdiction to deal further with the applica- 
tions. It presented evidence from Mr O'Meara who is a 
partner in Allmart Bricklaying Contractors and also from a 
Mr Fryer. 

The parties addressed the Commission on the tests 
necessary to determine whether Mr Hutton and/or Mr Ewers 
had been engaged pursuant to a contract for services, or 
employed pursuant to a contract of service. 

By section 23 of the Industrial Relations Act 1979, the 
Commission has cognisance of and authority to enquire into 
and deal with any industrial matter (subject to certain 
provisions which are not for the moment relevant). It is quite 
clear that only an industrial matter can be the subject of a 
compulsory conference (see RRIA v. ETU, 68 WAIG 2035 
at 2036). 

An "industrial matter" is relevantly defined as being any 
matter affecting or relating to the work, privileges, rights or 
duties of employers or employees in any industry. 

An employer is relevantly defined as including persons, 
firms, companies and corporations employing one or more 
employees. 

An employee is relevantly defined as meaning: 
"(a) Any person employed by an employer to do work 

for hire or reward including an apprentice or 
industrial trainee; or 

(b) Any person whose usual status is that of an 
employee. 

(c) ..." 
The task of the Commission is to determine whether it has 

an industrial matter before it in relation to both applications. 
In relation to application No. C 527 of 1992 (the site 
allowance claim) the Commission must be satisfied overall 
that there is evidence before the Commission sufficient to 
conclude that either Mr Ewers or Mr Hutton is, or was, an 
employee for the purposes of the Act. In relation to 
application No. C 548 of 1992 (the unfair dismissal claim) 
the evidence must be sufficient to show that Mr Hutton was 
an employee for the purposes of the Act. The onus lies on 
the applicants in these matters (Springdale Comfort Pty Ltd 
v. BTA and Others, 67 WAIG 466). 
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The definition of "employee" has been set out above. It 
is to be noted that the respective parts of the definition are 
disjunctive, and thus if the person in question is a person 
"whose usual status is that of an employee" then by 
definition, that person is an employee. The position is to be 
contrasted with the position prior to the amendment to the 
Act in 1984, where the definition of "employee" then read, 
where relevant: 

" "employee" means any person employed by an 
employer to do work for hire or reward and includes— 

(a) any person whose usual status is that of an 
employee;" 

In that definition, whether a person is employed by an 
employer to do work for hire or reward is a central 
consideration in deciding the question whether the person is 
an employee for the purposes of the Act. It was on this former 
definition that the Industrial Appeal Court addressed the 
issues in TWU v. Readymix, (61 WAIG 1705). Since that 
matter, the definition has been changed to its current form. 
There is certainly evidence that Mr Mutton was and is a person 
whose usual status is that of an employee: his direct evidence 
is that he has been a bricklayer's labourer for ten years, and 
he has never been a subcontractor (transcript pages 32, 38). 
He also gave evidence that he thought that on this particular 
site he would be what was to him "the usual thing", that is 
that he would be an employee (transcript page 43). Mr Ewers' 
usual status is not directly ascertainable from the evidence, 
although he stated that he had never formed a company at any 
time. Given this evidence, which was not challenged, and the 
definition, it may be that given that Mr Mutton's usual status 
is that of an employee, that is sufficient in the circumstances. 
However, this was not raised by the applicants and it is 
perhaps arguable that, depending on the circumstances, such 
evidence would establish no more than a prima facie position. 
Certainly, the effect of the wording of the definition on the 
ordinary meaning of the word "employee" is not clear. In the 
absence of argument and given the manner in which the 
applicants have approached the issues, which was followed 
by the respondent, the Commission turns to examine the facts 
in accordance with the established tests for differentiating 
between a contract of service and a contract for services. 
However, given the wording of the definition, that evidence 
remains a factor to be taken into account. 

Mr Ewers worked for a period of one month on the site 
in September 1992. On his first day he went on the site and 
asked Mr O'Meara for a job. Mr O'Meara said that he would 
have to ask Marty [Roper]. Marty came over and said "Yes, 
grab a wheelbarrow, go down the back and clean up" 
(transcript page 16). He was then told by Marty Roper, a 
partner of the respondent, to start with a bricklaying team 
(ibid.). He then mixed mortar, loaded the scaffold and 
cleaned up and also set up scaffold. On the first day, he 
worked until 3.00pm at which time he had to leave the site 
to return a borrowed vehicle. Finishing work at this time was 
apparently regarded as being less than the usual day, for his 
firm evidence is that he was instructed by the respondent to 
make up the time on the next day (ibid, and also see page 
30 but see the evidence as to the site generally at page 72). 
His evidence is that if he was "stuck" in his work, he would 
go and see either of the two partners of the respondent about 
what to do, and "they would tell me what to do" (ibid, and 
also see page 23). One of the partners would tell persons 
who were standing around to "get their act together" 
(transcript page 18). There is evidence that during his month 
of employment that he was directed by other bricklayers, but 
overall, the respondent continued to have some overall right 
of control and exercised it, as the following extract reveals: 

"Question: And during that time most of your requests 
for work were directed to other bricklayers. Isn't that right? 

Answer: It always is when you're a brickie's labourer. 
Question: So in terms of what you did or didn't do on the 

site, almost all of the direction that you received was from 
the bricklayers that you would be working with? 

Answer: Sometimes I would be working with bricklayers 
and Marty would come and tell me to do something else." 

(transcript page 29). 

And the evidence continues with Mr Ewers stating that 
he was experienced as a labourer and knew what he was 
doing and that he didn't need to be told what to do most of 
the time. 

The Commission finds the following facts in relation to 
Mr Hutton. Mr Hutton worked on the site for two days only 
in September. He went to the site looking for work, and he 
spoke to Mr O'Meara. Mr O'Meara asked who had sent him 
and Mr Hutton mentioned Mr Fryer's name. Mr O'Meara 
then pointed down the back of the site and said' 'Go and start 
down with the builder down there". He was directed where 
to start work by Mr O'Meara, but directed in detail by other 
labourers on site (transcript page 32). He cleaned up and 
stripped and rebuilt scaffolding. However, if he became 
"stuck" in his work, he would see one of the partners of the 
respondent (transcript page 32,47). As he reported for work 
on the third day, a discussion occurred which has led to the 
allegation that he was unfairly dismissed. There is thus from 
the evidence of Mr Hutton, some evidence of the manner in 
which he was directed in his work. The evidence is that he 
also is an experienced bricklayers' labourer. It may not be 
unreasonable however to conclude that Mr Ewers and Mr 
Hutton both worked in a similar manner. 

The evidence of Mr O'Meara is illustrative. He stated for 
example that he could have moved Mr Hutton somewhere 
else on the site as a response to alleged complaints of poor 
workmanship (transcript page 86). He tells employees on 
site what to do if they are "slack" (transcript pages 93,114). 
He might nominate who works on the cement mixer 
(transcript page 95). In relation to the employment of 
bricklayers, his evidence is that he did not tell bricklayers 
who did face brickwork or who did inside brickwork, but 
although his evidence denies control of bricklayers, it does 
indicate that there was some limited direction (transcript 
page 99). He admitted that he had to have a reasonable 
amount of control over the quality of the brickwork 
"because I have got to satisfy my client which is J-Corp" 
(transcript page 74). If a wall is found to be faulty, then in 
practice it is the respondent which organises the demolition 
of the wall although in principle it is the responsibility of 
the bricklayers who built it (ibid.). If scaffolding work is not 
done well, then it comes back to him, not to the alleged 
subcontractor (transcript page 104). 

Mr Ewers' rate of remuneration and mode of remunera- 
tion was not discussed with him at the time of his 
commencement on site (transcript page 17), although there 
is evidence that he knew that his remuneration would be 
"$100.00 per day" when he sought employment on the site 
(transcript pages 18 and 27). He understood that he would 
be paid on a fortnightly basis (transcript page 17). In fact, 
Mr Ewers' evidence is that he was not paid for a month, 
although the evidence is that the intention of the parties was 
for a fortnightly payment. The Commission understands that 
certain financial difficulties on the part of the respondent 
prevented the payment at the expected time. There is no 
direct evidence of the rate of taxation applicable in Mr 
Ewers' case. The rate of remuneration was fixed, and there 
was not the potential to work harder and earn more money 
(transcript page 23). He was aware that he would not be paid 
sick leave, annual leave or other such conditions (transcript 
page 27), although his evidence is that whilst this was 
understood by him, he did not agree as such to those 
conditions. 

The Commission understands from Mr Hutton's evidence 
that his remuneration was on the same basis. His conditions 
were not discussed as such between himself and Mr 
O'Meara at the time of commencement. Mr Hutton's 
evidence is that he discovered the applicable rates and 
conditions by discussion with other persons on the site 
(transcript page 32). Whilst tax was deducted by the 
respondent and Mr Hutton was not responsible for his own 
taxation payments, a factor which has been held to point 
more towards a contract of service than a contract for 
services, the rate of taxation deduction was not, according 
to the Commission's understanding, the employee PAYE 
rate, but rather 20% in accordance with the Prescribed 
Payment System. In the case of Mr Hutton, the Australian 
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Taxation Office—PPS Deduction Form signed by him was 
tendered in evidence. 

The evidence shows that with one exception, tools and 
materials were supplied by either the principal contractor or 
the respondent and not by either Mr Ewers or Mr Button. 
Thus, the principal contractor supplied hoists, cement and 
scaffolding equipment (transcript pages 104, 106). The 
respondent supplied brick barrows and cement mixers 
(transcript pages 74, 106). Certainly Mr Ewers gave 
evidence that he did not provide his own wheelbarrow 
(transcript page 17). There is no direct evidence from Mr 
Button on this matter. The exception previously referred to 
is that Mr O'Meara does not supply "personal tools" 
although there is no evidence from Mr Ewers or Mr Button 
that they supplied their own personal tools. It seems 
accepted that Mr Button supplied his own tinsnips. 

Neither Mr Ewers nor Mr Button respectively worked as 
a partnership, nor a company, and both gave evidence that 
they had not so worked in the past. The existence of a 
partnership or a company is an indication more towards a 
contract for services although its existence is not necessarily 
inconsistent with the existence of a contract of service (per 
Gray J, Re Porter; Re TWU, (1989) 34 IR 179 at 192). 
Correspondingly, that each of them is not may tend to point 
to a contract of service. Bowever, either of them could have 
done so, and this would have been equally acceptable to the 
respondent. The opportunity to incorporate was seen as a 
factor pointing against the existence of a contract of service 
in AMP v. Allan ((1978) 52 ALJR 407). Bowever, it cannot 
be concluded from the evidence that Mr Ewers or Mr Button 
were in either case in business for themselves. Neither had 
the potential for profit by working harder or more efficiently 
(transcript pages 23, 38, 107 and 108). The evidence does 
not reveal that either Mr Button or Mr Ewers contracted to 
perform and complete certain work for a lump sum payment. 
In fact the evidence is that they agreed to supply their own 
skill and labour. It was done at a daily rate for as long as 
required, with payment to be made fortnightly. 

There is other relevant material in the evidence of Mr 
O'Meara, although it is evidence which goes to his 
understanding generally of the arrangements he enters into 
with people on site. Bis evidence is that Ailmart Bricklaying 
Contractors has a contract to "do all the brickwork or 
construct the brickwork on the site at Rivervale". There 
have been up to thirty bricklayers and fifteen bricklayers' 
labourers on site, although the number fluctuates. Mr 
O'Meara is adamant that it is his clear intention not to 
employ people (transcript page 110), and it is clear that he 
has always worked on a subcontract system (transcript page 
90). Bowever, he also admitted that he did not follow his 
usual practice in relation to Mr Button (transcript pages 68, 
69). Bis evidence in that regard is that usually he and his 
partner sit down with the person concerned beforehand, give 
him a subcontract form, explain it to him and if it is not 
agreed that he works under those conditions then it is clear 
that there is no work for that person. (Although this 
procedure was not followed in the case of Mr Ewers or Mr 
Fryer either. Mr Fryer was given the form to sign 
approximately two weeks after he started. This should be 
compared with the facts as found in BWIU v. Odco Pty Ltd 
((1991) 99 ALR 735) where the respondent in that case first 
screened persons at interviews before they commenced 
work.) The subcontract form referred to is entitled "Bousing 
Industry Association Short Form Subcontract Agreement" 
(exhibits B and C). That form or Agreement was not offered 
to nor signed by either Mr Button or Mr Ewers. To that 
extent, whilst Mr O'Meara's evidence is clear regarding 
what he understands his usual practice to be, those forms are 
not direct evidence supporting the view that either Mr Ewers 
or Mr Button were engaged on a subcontract basis. 

In the case of Mr Ewers, after approximately a week, he 
signed a document headed "Subcontract Agreement" 
(exhibit 2) which had been specifically prepared by Mr 
O'Meara, who stated that he preferred his own document to 
the BIA Short Form Subcontract Agreement. In the case of 
Mr Button, he was called to a meeting on the second day 
of his employment and was asked together with the other 

persons who attended the meeting to sign Mr O'Meara's 
document. 

Exhibit 2 is an interesting document from two points of 
view. Firstly, the authorities are clear that the existence of 
a document signed by both parties and agreeing that their 
relationship is one of contractor and subcontractor is only 
of limited use. In R v. Foster, Ex parte Commonwealth Life 
(Amalgamated) Assurances ((1952) 85 CLR 138 at 151), the 
Bigh Court per Dixon, Fullagher and Kitto JJ stated: 

"Provisions of this character are perhaps more likely 
to arouse misgivings as to what the practical situation 
of the agent may be in fact than to prevent a relation 
of master and servant being formed. For, if in practice 
the company assumes the detailed direction and control 
of the agents in the daily performance of their work, 
and the agents tacitly accept a position of subordination 
to authority and to orders and to instructions as to the 
manner in which they carry out their duties, a clause 
designed to prevent the relation receiving the legal 
complexion which it truly wears would be ineffectual." 

(and see too W.A. Carpenters and Joiners etc. Union v. 
Bauswirth, 61 WAIG 862). 

If in all other respects, the various tests are finely 
balanced as to whether the relationship is one of employer 
and employee, or contractor and subcontractor, then the 
document may be conclusive of the latter arrangement 
(Massey v. Crown Life Insurance Co, (1978) 2 All ER 576 
at 579). Bowever, the agreement of the parties will be of 
little weight if the tests which have been established by the 
courts and which themselves have stood the test of time 
indicate that the relationship was properly one of employer 
and employee (AMP Society v. Allan, op. cit. at 409). The 
courts will not support a contrived arrangement which is a 
sham: 

"In every case, however, such an arrangement 
between a contractor and a subcontractor must be 
scrutinised very carefully, in order to see whether the 
man taking the contract is in reality an independent 
contractor, and not merely an employee who does the 
work by himself, or with other men, and under the guise 
of such an arrangement is paid less than award rates in 
order that the work may be done at a cheaper price." 
(per De Baun J, Gaskin Bros v. McGowan. (1941) AR 
(NSW) 645 at 648, and see too W.A. Carpenters etc 
Union v. Bauswirth, op. cit. at page 863) 

In this regard, Mr O'Meara admitted that on his 
understanding, arranging work in the manner that he has 
attempted to do is cheaper than paying the award rate 
(transcript page 89). Thus, the existence of the document 
prepared by Mr O'Meara is of itself not conclusive to the 
arrangement which truly existed between Mr Button, Mr 
Ewers and the respondent, and because of what is to follow, 
exhibit 2 may be regarded as of little if any weight. 

The second point of interest regarding Exhibit 2 is that 
it contains a declaration that "we are totally independent 
subcontractors to Ailmart Bricklaying Contractors and 
engage our services on a lump sum contract basis". Mr 
O'Meara quite frankly admitted that Mr Button and Mr 
Ewers at least were not engaged on a lump sum contract 
basis even though the document specified it (transcript page 
101). This throws further light on exhibit 2. On the part of 
the respondent, it signed the document knowing an essential 
part of it to be false. For Mr Ewers, his evidence is that he 
was told that if he did not sign the document he would be 
"off the job by lunch time" (transcript page 19) and that the 
purpose of the form was to protect the respondent against 
"trouble" with the BLF. Bis evidence is that he signed, but 
that nothing about his work or the manner in which it was 
performed changed as a consequence or a result of the 
signing. In relation to Mr Button, his evidence is that he was 
told that there had been trouble with the union, and if he 
would sign the document it would keep the unions off the 
respondent's back (transcript page 35). Mr Button did sign 
the document, although unwilling to do so and did so using 
a false name (transcript page 43). The Commission accepts 
as accurate Mr O'Meara's evidence that when a person on 
site is confronted with a document and told that it either 
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must be signed or that person will leave the site forthwith, 
most will sign, especially given the current state of the 
building industry (transcript page 101). In truth, the signing 
of the document did not change anything regarding the 
relationship on site (see transcript page 119), and as its 
stated purpose was to avoid union involvement which may 
arise from the existence of an employer/employee relation- 
ship, and it did not itself alter the relationship between the 
parties, then it is a sham. 

The Commission also finds as follows. The respondent 
provides Workers' Compensation Insurance for persons on 
site. There is conflicting evidence as to starting and finishing 
times, with Mr O'Meara stating that he doesn't set hours as 
such, but also saying he has die people closest to the job 
coming in early, and those who live further away coming 
in later. The ones who start earlier leave before those who 
start later. Normally an eight-hour day is worked. In his view 
people could leave the job without giving notice and Mr 
O'Meara gave some examples of this. It is noted however 
that in Mr Fryer's case, he did give one day's notice 
(transcript page 59). 

Mr O'Meara gave evidence that in his view persons on 
site were able to get somebody else to "fill in" if they 
wished to do so, although there would not appear to have 
been an example of this, and there is nothing from the 
experience of Mr Hutton nor Mr Ewers to confirm this. No 
cross-examination was directed to this point. 

The respondent reserves the right to itself to terminate 
people (transcript page 74), including people who it regards 
as "troublemakers" (transcript page 102 and see also 
transcript page 77). This is also demonstrated by the threat 
to Mr Ewers and Mr Hutton that if Mr O'Meara's 
"Subcontract Agreement" was not signed, they would both 
lose their jobs for that reason. Some terminations had been 
made by Mr O'Meara, not because the work contracted for 
had itself concluded and the persons doing the work 
therefore left, but because Mr O'Meara informed them that 
they had to leave (transcript pages 77 and 121). 

It is a question of identifying those facts which are of 
relevance in determining the true nature of the relationship. 
Proper weight has to be given to those criteria which will 
themselves vary in importance from case to case and from 
time to time. It is clear that the right of an employer to 
control what the employee shall do, and how the employee 
shall do it is a test well recognised by authority and of long 
standing (TWU v. Readymix, op. dr., Stevens v. Brodribb 
Sawmilling Company Pty Ltd, (1986) 63 ALR 513 per 
Mason J at 517 and see too AMP v. Chaplin, (1978) 18 ALR 
385 at 387; ABLF v. Brajkovich, 71 WAIG 23; CMEU v. 
V.R.D. Contracting, 68 WAIG 1015). It is also clear that that 
is not the only test, but that it is a prominent factor. The test 
is to see whether there was ultimate authority over the 
person in the performance of his work which resided with 
the employer—not whether in practice the work was in fact 
done subject to a direction and control exercised by an actual 
supervision (Humberstone v. Northern Timber Mills, (1949) 
79 CLR 389 per Dixon J at 404). It will be enough if there 
is scope for control over even incidental matters (Zuijs v. 
Wirth Brothers Circus, (1955) 93 CLR 561). 

There are a number of significant indicia which point to 
the existence of a contract of service in the case of both Mr 
Ewers and Mr Hutton. 

There is incontrovertible evidence as well as some 
admission of a right to control and the existence of some 
degree of control over both persons. There is certainly 
evidence of scope for control over incidental matters. Both 
Mr Ewers and Mr Hutton are experienced bricklayers' 
labourers and there was no need to tell them in detail how 
to do the work. Notwithstanding, there is evidence of some 
detailed control. That evidence goes to where to work, 
making up for time not worked and being told what to do. 
The admissions include the right to nominate who works on 
the cement mixer and the need to reserve some control. 
There is evidence of some control over site start and finish 
times. The evidence thus showed that there was the right to 
control in at least some areas—the ultimate control rested 
with the respondent. The respondent reserved the right to 
dismiss, which is a corollary of the existence of the right to 

control and further proof of its existence. On the question 
of control, the balance of the evidence presented to the 
Commission in the cases of Mr Ewers and Mr Hutton on the 
authorities points to the conclusion that they were employ- 
ees, engaged pursuant to a contract of service. In each case, 
Mr Ewers and Mr Hutton attended the site looking for work, 
and each was spoken to by at least Mr O'Meara and engaged. 
If the express offer of work for reward by one person to 
another is an indication of an employer/employee relation- 
ship then the arrangement entered into between Mr Ewers 
and Mr Hutton and the respondent was an arrangement 
under a contract of service. 

Remuneration was not on a lump sum basis paid upon 
completion of the contract, but rather on a daily rate. It was 
paid on the basis of time worked and not upon the 
completion of a given task. It was payable on a fortnightly 
basis and not upon a job by job or stage by stage basis. There 
was not a contract for a given result. Both Mr Ewers and Mr 
Hutton supplied only their own personal labour and in the 
case of Mr Hutton, also his own tinsnips. All machinery or 
equipment other than the tinsnips was provided by the 
respondent or the principal contractor. Regular hours were 
worked on site and an eight hour day was normal. The site 
would generally shut down around 4pm. Whilst there is 
some general evidence from Mr O'Meara that people were 
not obliged to attend for work, there is direct evidence in 
relation to Mr Ewers that he was required to make up time 
lost on one particular day. In the case of Mr Ewers and Mr 
Hutton, they worked in their own name, and not as a 
partnership or a company. There is not evidence that either 
invoiced the respondent for work performed. Indeed, there 
is evidence that the respondent itself kept a book of 
attendances. Neither Mr Hutton nor Mr Ewers created 
goodwill or saleable assets in the course of their work, and 
there was no potential for a "profit" to be made by them. 
There was correspondingly no risk of loss. Workers' 
Compensation cover is provided by the respondent. Incor- 
rect or inadequate scaffolding erection is the responsibility 
of the respondent, not of the purported sub-contractor. 

The indicia are not all pointing the one way. There are 
facts which point to the existence of a contract for services. 
Employee income tax was not deducted, but tax was 
deducted in a manner which is apparently applicable to a 
subcontractor. However, Mr Ewers did not sign a Prescribed 
Payment System deduction form and in the case of Mr 
Hutton the signing of the Prescribed Payment System 
deduction form was part of the signing of documents 
designed to "keep the union" out. In any event, that a 
sub-contractor may be required to pay his own tax does not 
lead to the conclusion that an employee who pays his own 
tax thereby becomes a subcontractor. Given the lack of 
option afforded to Mr Ewers and Mr Hutton, this is not such 
a significant factor as it otherwise, on the authorities, might 
have been. Overtime, sick leave, annual leave and other 
leave benefits were not paid. However Mr O'Meara 
indicated that the rate of $100 per day was calculated to 
cover what should be paid for overtime and annual leave. 
If the rate of remuneration is inclusive of amounts due in 
respect of overtime, public holidays, sick leave or annual 
leave then it is arguable that this is an acknowledgement that 
they are applicable, an acknowledgement which, to the 
extent of the inclusion adds weight to the applicants' case 
rather than the respondent's, although in the circumstances 
of this case, that weight is small. 

There is evidence that persons on site were entitled to 
accept other work at any time, although the Commission 
observes that an entitlement to accept other work at any time 
is also not inconsistent with the employment of a builders' 
labourer as a casual employee on a daily basis. There is 
evidence that persons would be able to engage others to 
work in their place. There was the opportunity for either Mr 
Ewers or Mr Hutton to incorporate. The giving of notice was 
said not to be required, although given the evidence of Mr 
Fryer, this last point is not as strongly established. 

Of the facts as found in this matter, the existence of the 
right to control and the emphasis still given by the 
authorities to that test is most persuasive. That right, 
together with the other facts which also point to a contract 
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of service lead to the overall conclusion of the existence of 
a contract of service. Of those facts which point to the 
existence of a contract for services, the subcontract rate of 
taxation deduction and the purported Subcontract Agree- 
ment are of little weight. As the Commission has found, 
many of the other facts in this category are equivocal. 
Perhaps the strongest of those facts is the right for a person 
to have another person "fill in" for him, or to incorporate, 
but overall, these are insufficient to outweigh the overall 
conclusion. Given that the task of the Commission is to find 
the facts as they relate to Mr Hutton and to Mr Ewers, to 
apply those facts to the various tests set down by the courts 
over the years and to balance the various indicia, then on the 
basis of the findings above, in fact the relationship between 
Mr Ewers and Mr Hutton and Mr O'Meara was the 
relationship of employees to an employer. 

The Commission also takes into account the evidence of 
Mr Mutton's usual status as an employee in reaching this 
conclusion. 

One further point remains to be considered. The respon- 
dent argued that if either Mr Ewers or Mr Hutton genuinely 
wanted to be an employee and not an independent 
subcontractor, and that the signing of the taxation form and 
the subcontract agreement was made against their respective 
wills, and conversely that the respondent had intended only 
to engage an independent subcontractor and not an 
employee, then in the absence of any agreement, there was 
no contract of any description. It was submitted that on that 
basis, the entitlement of a person in the position of Mr 
Hutton would merely be to be paid a reasonable wage for 
the work performed, but of itself that would not deem him 
to be an employee. This is an argument to which the 
applicants did not respond in detail, if at all. 

It appears to the Commission that in the circumstances of 
this matter, there are a number of factors which would 
permit the conclusion that a contract of employment was 
nonetheless created. Firstly, a number of the factors which 
have been found by the Commission to indicate the 
existence of a contract of employment are factors which 
would still be present. At the time of commencement, Mr 
Hutton went to the site, offered himself for work and that 
offer was accepted. Similarly for Mr Ewers. The right to 
control, the mode of remuneration, the provision of 
equipment, the provision of Workers' Compensation, the 
right of dismissal and the lack of any creation of goodwill 
or saleable assets remain. 

Further, although this was not a point referred to by the 
applicants or the respondent, there is an award in existence, 
the Buildings Trades (Construction) Award No. 14 of 1978, 
which according to its terms, applies to employers and 
employees in the building construction industry (71 WAIG 
2831). The respondent is not named in the award, although 
by the terms of section 37 of the Industrial Relations Act 
1979, if the respondent is an employer, then it would be 
assumed that the award bound that employer to observe the 
wages and conditions prescribed within it. Those terms and 
conditions attach themselves to a contract of service and 
where there is not a discussion between the parties as to 
hours etc., days to be worked or supply of tools or matters 
of that nature, both parties are assumed to have incorporated 
the award which bound the employer (ATWU v. Monaro 
Sawmills, (1979) 29 ALR 322). On that basis, given that 
work was indeed performed by Mr Hutton, and that the 
terms and conditions were not discussed between Mr Hutton 
and Mr O'Meara, the existence and potential application of 
the award fills the vacuum that otherwise would exist. The 
Commission has not found sufficient in the argument 
adduced by the respondent to conclude that it is not possible 
to find that there was in existence a contract. 

The Commission therefore concludes that the applicants 
have demonstrated that there have been employees on the 
site for which a site allowance is claimed pursuant to 
application No. C 527 of 1992. 

The Commission also finds that Mr Hutton, the subject 
of application No. C 548 of 1992 was an employee. 

Accordingly the Commission finds that it does have 
jurisdiction in both applications, and they will be set down 

for hearing in accordance with the usual practice of the 
Commission. 

Appearances: Mr M. Keogh on behalf of the applicants 
in both applications. 

Mr M. Hotchkin (of counsel) on behalf of the respondent 
in both applications. 

Editor's Note: Order No. CR 548 of 1992 published (72 
WAIG 2866.) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

A.B.B. James Watt Pty Ltd. 
No. C 67 of 1993. 

COMMISSIONER R.N. GEORGE. 
8 March 1993. 

Order. 
WHEREAS on 15 February 1993 a conference was 
convened before the Commission followed by a site 
inspection, in relation to a dispute over a claim for the 
payment of a site allowance to employees who are members 
of or eligible to be members of the Applicant union while 
they are engaged in the replacement and installation of new 
switch gear, cable trays, cabling, motors and pumps to 
existing plant and new chiller and fan units in what is known 
as the B.P. Refinery Kwinana Lube Oil Plant; and 

Whereas further conferences were held before the 
Commission concerning the claim on 19 February 1993 and 
4 March 1993; and 

Whereas at the conference on 4 March 1993 the parties 
informed the Commission that agreement had been reached 
on the payment of a site allowance of $1.55 for each hour 
worked in recognition of the following disabilities said not 
to be contemplated in the Electrical Contracting Industry 
Award No. R 22 of 1978 

• Working in and around operating plant 
• Working in confined spaces 
• Seepage from operating plant 
• Slippery and wet underfoot in some areas 
• Exposure to the elements 

; and 
Whereas agreement was also reached on the provision of 

safety boots and work clothing in recognition of the 
environment in which work is being carried out; and 

Whereas the parties submitted that the agreement is 
consistent with the relevant principles applicable to such 
allowances as enunciated by the Full Bench and the 
Commission in Court Session; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 and 
being satisfied that the matter is consistent with the 
Principles enunciated in the State Wage Case Decision— 
January 1992 and by consent hereby orders that— 

1. Employees who are employed by A.B.B. James 
Watt Pty Ltd under the terms of the Electrical 
Contracting Industry Award No. R 22 of 1978 on 
the B.P. Kwinana Refinery Lube Oil Plant 
Upgrade Project shall be paid a site allowance of 
$1.55 per hour for each hour worked in lieu of all 
special rates and provisions contained in Clause 
18.—Special Rates and Provisions of the Electri- 
cal Contracting Industry Award No. R 22 of 1978 
with the exception of subclauses (14), (15), (17), 
(19), (20), (21) and (22). 
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2. The employees referred to in subclause (1) hereof 
shall be provided with 1 pair of safety boots and 
2 sets of work clothing or overalls. 

This Order shall have effect as from the commencement 
of the project and shall terminate on its completion. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Independent Schools Salaried 

Officers' Association of Western 
Australia, Industrial Union of 

Workers 
and 

Catholic Education Commission of 
Western Australia and Another. 

No. C 721 of 1992. 
COMMISSIONER S.A. KENNEDY. 

5 February 1993. 

Order. 
WHEREAS the parties were in dispute over a reduction of 
hours of employment of a teacher at the Nulungu Catholic 
Aboriginal College in Broome; and 

Whereas a conference was convened pursuant to section 
32; and 

Whereas certain understandings were reached between 
the parties at that conference and they agreed to discuss 
some further matters; and 

Whereas those discussions have been successfully con- 
cluded and the applicant union has sought leave to withdraw 
the application; 

Now therefore I the undersigned pursuant to the powers 
conferred on me by the Industrial Relations Act 1979 do 
hereby order— 

That this application be withdrawn by leave. 
(Sgd.) S.A. KENNEDY. 

[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees, Western Australian Branch 
and 

Honourable Minister for Construction. 
No. CR 658 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: The Commission, as presently 
constituted, in a decision in matter No. CR 299 of 1992 (72 
WAIG 2883—2886) determined an administration allow- 
ance of twelve dollars per week for tradespersons in the 
Maintenance Faults Branch of the respondent. At that time, 
the present applicant had reserved its position to await the 
outcome of those proceedings. 

The present application now seeks a flow on of the earlier 
decision to employees of the respondent employed pursuant 
to the provisions of the Electronic Servicing Employees 
(Building Management Authority) Award No. 40 of 1982. 

For the applicant, Mr Sturman outlined the position inter 
alia as follows;— 

"Since the application there have been discussions 
between ADSTE and the Building Management Au- 
thority and tacit agreement has been reached that the 
list of duties—if I can call it that—that was presented 
to the commission was basically similar to the work 
performed by the employees at the electronic servicing 
section. Probably not to short-cut the proceedings, 
commissioner, but if I can refer to some of the findings 
in the reasons for decision and just point out that these 
are also the type of duties performed by members of 
ADSTE at the electronics servicing section. 

"STURMAN, MR: On page 5 it gives a statement 
of agreed facts. First of these agreed facts was a daily 
job sheet and this was unique to all faults and as I 
indicated agreement has been reached that these type 
of duties or paperwork are performed by members of 
ADSTE. The daily job sheet provides for the detailing 
of the following information: materials used, including 
costings, time spent both direct and indirect, allow- 
ances, work description, job status. This information is 
used by the BMA to calculate wages, cost time, invoice 
jobs. 

What is stated in the statement of agreed facts, as I 
keep reiterating, commissioner, is agreed that that is 
also performed by members of ADSTE. Members of 
ADSTE have their own credit card. They do the same 
type of paperwork as ail other employees in the faults 
section. They have control of purchasing systems and, 
indeed, it is agreed—and hopefully Mr Lee can 
substantiate my submissions—that there is a slightly 
more emphasis on paperwork by van drivers than 
probably the inside staff and this again was recognised 
in the commission's reasons for decision in matter 
CR299. 

(Transcript Pages 3 & 4) 
The respondent, whilst not contesting that the work is 

done by the applicant's members, contends strongly that: 
' 'The decision not to flow the order on to the ADSTE 

people was made for very different reasons and those 
reasons basically go to the heart of why we are 
opposing this claim. It is really on the basis of two main 
aspects and we have touched on one already which is 
that we believe the classification that the ADSTE 
people are paid under, the duties and skills and 
responsibilities of those classifications, are well within 
the duties and responsibilities as outlined in the 
previous case, as far as the payment of an administra- 
tion allowance. 

Secondly, the claim, we feel, falls outside the terms 
of the wage fixing principles for a number of points, 
specifically the work value principle, and we believe 
that the claim is not made in accordance with the work 
value principle as outlined and I will go on to that. 

With regard to the issue of the classifications we 
believe that the classifications of the electronics 
workshop are high. There is no doubt about that and 
we believe that the duties and responsibilities assumed 
in the claim for administration allowance are of a 
minor nature and they fall well within the capabilities 
and the skill levels and responsibility levels within the 
electronic award. That is based on a number of points: 
firstly I will hand up a copy of the definitions of the 
award. 

I suggest, sir, that submitting written reports, 
evaluation of equipment and assisting with training, is 
not the job of a base grade tradesperson. If you take 
a line through the building trades government or the 
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engineering trades government we also see that that 
shows initiative, assumes responsibility and is co- 
operative and is able to work with minimal supervision. 

(Transcript Pages 8 & 9) 
(My Emphasis) 

The Commission sets out at Appendix 1 of these reasons 
the definitions for Electronic Technician Levels 1 to 5. 
Further, Exhibit B shows that with one exception (which 
was explained) all technicians presently employed are at 
level three or above. An examination of the definitions 
(Appendix 1) makes it plain that the duties and responsibil- 
ities required to be undertaken are clearly above those of a 
base tradesperson and the wage rates reflect this position. 
Simply put, the duties and responsibilities for which the 
administration allowance was awarded to base tradespersons 
are well within the scope and abilities of the technicians 
subject of this claim. No increase in work value has been 
shown and the claim is therefore refused. 

Appearances: Mr G. Sturman with Mr R. Wieman 
appeared for the applicant. 

Mr D. Lee appeared for the respondent. 

APPENDIX 1 
5.—Definitions, 

amended 4/8/88—Ord 1539/87 
(1) Electronic Technician Level 1 shall mean an adult 

employee with the appropriate trade qualifications 
to carry out electronic servicing work or who at 
the date of introduction of this award was already 
working within the BMA Welshpool Electronics 
Workshop on the basis that an accepted suitable 
alternative qualification had been obtained. Pro- 
vided that this classification shall only apply to a 
technician who is:— 

(a) awaiting assessment for a higher grading; or 
(b) limited by the scope and type of his/her 

duties to such a degree that normal assess- 
ment cannot occur; or 

(c) seen after assessment as not achieving an 
above minimum level of basic satisfactory 
performance. 

(2) Electronic Technician Level 2 shall mean an adult 
employee who has progressed beyond that of 
Grade 1 and who has basic electronic servicing 
qualifications and experience necessary to service 
electronic equipment. Provided that a technician 
may be approved to proceed to Level 3 by the 
Chief Electrical Engineer upon recommendation 
of the Manager over the workshop if he/she 
demonstrates that he/she has kept abreast of 
technological changes and exhibits the following 
attributes: 
(a) has sound technical and practical abilities, 

has attended Tfechnical College courses or 
through his/her own initiative has kept pace 
with technological changes and can demon- 
strate these skills as required; 

(b) is able to communicate effectively and, if 
requested, to assist with training, evaluation 
of equipment and to submit written reports; 

(c) shows initiative, assumes responsibility and 
is dependable and co-operative; and 

(d) is able to work with minimal supervision. 
(3) Electronic Technician Level 3 shall mean an adult 

employee who has the essential qualifications and 
established abilities of a Level 2 technician but 
who in addition has substantially developed 
expertise in a specialised area and the ranges of 
equipment therein or who has met other sets of 
criteria approved by the employer provided that a 
technician so classified who demonstrates to the 
satisfaction of the Chief Electrical Engineer that 
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he/she has developed expertise that places him or 
her to the forefront in a recognised specialised 
area shall be eligible to progress to Senior 
Technician level. 

(4) Electronic Technician Level 4 shall mean an 
electronic technician who is identifiably in the 
forefront technically within a recognised special- 
ised area. 

(5) Electronic Technician Level 5 shall mean a person 
who is required to have sound practical skills in 
analogue as well as digital computer systems and 
has studied the equivalent of: 

Data Processing: 1A and IB 
Digital Techniques: I and II 
Micro Processing: I and II 
Programming 1 Basic: I and II 

and be capable of servicing advanced personalised 
computers and peripherals. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees, Western Australian Branch 
and 

Honourable Minister for Construction. 
No. CR 658 of 1992. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
9 March 1993. 

Order. 
HAVING heard Mr G. Sturman on behalf of the Applicant 
and Mr D. Lee on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under, the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

J.M. Best and Son Holdings Pty Ltd. 
No. CR 704 of 1992. 

COMMISSIONER A.R. BEECH. 
12 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for a site 
allowance to apply to extensions being undertaken to the 
Albany Regional Prison. The site was inspected and the 
matter heard at Albany on the 26th January 1993. The 
Albany Regional Prison is approximately ten kilometres 
from the town of Albany and the respondent is working on 
three parts of the extensions. They are a two level gatehouse, 
installation of pre-fitted cell unit blocks and a small 
administration block. The contracts are worth, in each case, 
approximately Sim, $2.4m and $1.4m respectively. A 
further minor contract for the installation of transportable 
staff facilities has been completed, with a value of 
$174,000.00. The respondent commenced work on site in 
approximately September 1992 and is scheduled to com- 
plete work on the gatehouse and administration block in 
March 1993, with the cell units being completed by June 



1993. A maximum of thirty employees will be on site for 
approximately six weeks, but the average workforce 
employed by the respondent is some twelve to fifteen 
persons. 

The applicant union argued that the provisions of the 
award do not compensate adequately for conditions on site. 
It referred to the Sapri Decision (print F 1957 and (1983) 
288 CAR 300) and the decision of the Full Bench of this 
Commission in the John Holland case (MBA v. BTA, 67 
WAIG 1731). It pointed to a number of factors which it said 
were disabilities peculiar to the project and also referred to 
other decisions where site allowances had been granted in 
connection with prison construction or extensions. It called 
evidence from a labourer on the site, and also from the 
union's organiser in the area. Seven coloured photographs 
were also tendered in evidence. 

The respondent opposes the claim. It says that the work 
under consideration does not fit the established site 
allowance pattern, that the site does not have disabilities as 
alleged by the union, and that any disabilities that may be 
seen to exist are more than adequately compensated for in 
the award, and particularly in the provision for an Industry 
Allowance, and Special Rates and Provisions. It submitted 
detail in support of its position and took the Commission to 
the various award provisions, the detail of the Sapri 
Decision, the decision of a Full Bench of the federal 
Commission in a 1982 application to vary the counterpart 
federal award (print E 8647 and (1982) 270 CAR 3) and also 
tendered a list of previous site allowance decisions of 
relevance to its arguments. It called evidence from the 
managing director of the respondent. 

The material tendered and the arguments and evidence 
produced have been examined and the Commission ap- 
proaches the various issues which fall for determination as 
follows. 

The award in question is the Building Trades (Construc- 
tion) Award, and the application is brought pursuant to the 
provisions of subclause 8(16) of that award. 

The award prescribes the ability for a union to claim a site 
allowance to compensate for all special factors and/or 
disabilities on a project. The provision specifically draws 
attention to the criteria outlined in the Sapri Decision. That 
provision within the award is of long standing, and has been 
frequently utilised. 

The respondent relied upon provisions within the Sapri 
Decision and also within the application to vary the federal 
award as referred to earlier to argue that a site allowance for 
the site in question would not fit the established pattern, 
would broaden the scope of site allowances which existed 
at the time of the Sapri Decision including by extending the 
concept beyond "major projects in country areas". 

Whilst the decisions to which the respondent referred the 
Commission have been carefully read and examined, the 
Commission overall can only conclude that to award a site 
allowance for this site would not offend the Sapri criteria. 
Obviously the application of the criteria to any given site 
involves a judgement on the part of the Commission 
concerned. In this regard, the fact that a site allowance was 
awarded for the same site for earlier extensions to the prison 
in 1987 is conclusive for a number of reasons. 

The decision referred to is a decision of Commissioner 
Lear of the then Australian Conciliation and Arbitration 
Commission (print G 7499). The existence of that decision 
and the allowance which it prescribed is itself an indication 
that awarding a site allowance for the extensions to the 
prison facilities in 1987 was not seen on that occasion to 
offend the Sapri Decision or broaden the scope of site 
allowances or extend the concept of them. In 1983 site 
allowances were awarded for work building a new prison 
complex in Roeboume (print F 2348 and (1983) 289 CAR 
201) and in Geraldton (print F 3803 and (1983) 291 CAR 
365) and although it is not suggested that the conditions on 
the sites are the same, when the Commission considers the 
argument overall the principle would appear to be in favour 
of the union's argument, rather than the argument of the 
respondent on this point. The purpose for which a building 
is being erected cannot of itself be relevant in deciding 

whether a site allowance should be paid (Milec Electrical 
Services and another v. AMWSU and another, 67 WAIG 
331 per O'Dea P at 332), but can be relevant in deciding how 
site allowance criteria have been progressively interpreted. 

The existence of the decision of Lear C is also an 
indication to the parties that future work on the same site 
may attract a site allowance if site conditions warrant. 
Correspondingly, it may be difficult given that decision for 
the parties and employees on site to accept that the criteria 
as at 1983 do not permit a site allowance to be awarded in 
1993 when they were not seen as an impediment for that site 
in 1987. 

Whether the disabilities said to exist on any particular site 
are adequately compensated by the existing provisions of the 
award is also largely a matter of judgement. It is not 
unknown for experienced union officials and experienced 
builders to differ widely on whether such disabilities exist 
or the extent to which any existing disabilities are or are not 
compensated for in the award (see for example BLF v. 
Universal Constructions, 70 WAIG 4462). That a site 
allowance was seen as appropriate for the site in question 
in 1987, and that site allowances have been awarded for 
other work to do with the building or extension of prison 
facilities (re Bandyup Prison, 69 WAIG 2193; re Bunbury 
Regional Prison, 71 WAIG 3040; re Casuarina Prison, 69 
WAIG 2186) is again an indication that on various occasions 
construction such as is under consideration here has been 
seen to have disabilities in excess of those provided for in 
the award. These sorts of considerations were also dealt with 
in the decision relating to the Bunbury Regional Prison and 
the comments contained in that decision are repeated here. 

The Commission also takes into account that the 
respondent has only three contracts of those that will in total 
be let for the extensions. The respondent submitted that the 
work involved in each individual contract when considered 
separately would not warrant a site allowance. However, the 
allowance envisaged by subclause 8(16) is for a project and 
its operation is designed to take into account disabilities or 
conditions on particular sites (per Sapri at p304; and see too 
the federal award decision previously referred to at pi3). 
That a principal contractor has chosen to let contracts on a 
piecemeal basis and that the respondent to a particular 
application may be working on only part of a site or project 
does not provide grounds to depart from that. 

It must be said that overall, the submissions very properly 
raised by the respondent on this occasion are an example of 
the unsatisfactory nature of site allowance matters, many of 
which were canvassed in the proceedings which arose out 
of an application lodged by the Building Trades Association 
of Unions of Western Australia to at first modify, and then 
to delete, these site allowance provisions. Eventually, with 
the consent of all parties, that claim was withdrawn, and 
with that withdrawal disappeared any real opportunity for 
the industry to address and perhaps find an alternative to 
these sorts of issues (application 2254 of 1989, 71 WAIG 
1043). Whether this situation is to remain is primarily a 
matter for the industry at first instance. 

The Commission turns to consider the evidence in this 
matter. The labourer who gave evidence spoke of a common 
problem of wind blown dust causing sand in people's eyes 
and hair, and a general difficulty caused by wind blowing 
material around. There was said to be hard limestone 
beneath the surface which made digging hard. Loose sand 
on the surface has been sufficient to cause bogging of 
vehicles. The water truck which had been seen when the 
Commission inspected the site had been operating on that 
day for the first time. The work is being undertaken outside 
the existing prison and there have not been any problems 
associated with the existing security of the established 
prison. It was submitted that the site was relatively isolated 
and not close to shops and that there was use of second hand 
timber. The witness maintained his evidence under cross- 
examination. 

The organiser concerned gave evidence that "just about 
all workers" had complained about wind and cold on the 
two visits he had made to the site and that in his opinion the 
site was remote from town facilities. 
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The evidence in reply is that the site is in the hollow of 
some sand dunes, there is a bitumen road to the site and 
limestone roads inside the work areas. There are adequate 
lay-down areas, parking for employees, that materials can 
be transported to the areas where they are to be used, that 
the limestone road has been altered several times to take into 
account the alteration which construction progressively 
brings to the site. In the opinion of the respondent's 
managing director, there was nothing particularly different 
about this site. As to the cell blocks, they are delivered to 
site complete internally except for some minor air condition- 
ing connections. Offices and amenities have been on site 
from the beginning, and indeed there are two sets of 
amenities in two different parts of the site. Dustiness on the 
site is quite common to any site in the south-west area. 
Substantially, the evidence of the respondent's witness was 
not cross-examined. 

The Commission is satisfied from the inspections and the 
evidence brought before it that there are some disabilities 
on the site which are in excess of the award provisions, in 
part arising from the nature of the site itself. TTiey being the 
effect of the wind, the dust and soft sand on site. Conversely, 
there is also evidence that a number of other factors, in 
particular the adequacy of lay-down areas and the limestone 
road are quite satisfactory. 

The parties will be aware that the level of site allowance 
to be awarded is not capable of precise calculation. The 
decision which awarded a site allowance in 1987 becomes 
directly relevant. The Commission on that occasion found 
the site to be a fairly large, open, exposed sandy block of 
land. The work inside the cell blocks was seen as being 
congested and entailed manhandling. The nature of the site 
itself, the work involved in internal construction of ablution 
areas inside cells and special factors involved in the 
refurbishment of kitchen areas inside the existing prison 
walls were disabilities which were found to be in excess of 
those provided by the industry allowance of building 
construction awards. For those reasons an amount of 55c per 
hour was seen as appropriate. However, on this occasion, the 
refurbishment work and work inside cell units is not taking 
place (other than for minor work connecting air condition- 
ing), and those disabilities are not present. Whilst the nature 
of the site remains, the disabilities shown to exist from the 
evidence in this matter are not great. Indeed, in this matter 
the disabilities shown overall from the evidence are slight. 

On the Commission's calculation, the 55c awarded in 
1987 is equivalent to 70c currently. The disabilities 
associated on that occasion with the refurbishment of 
existing facilities within the prison walls and for work inside 
cell units are not present on this occasion, and the 
disabilities present now are seen by the Commission as less 
than those for which a site allowance was awarded on that 
occasion. A site allowance lower than was previously 
awarded is appropriate. Having regard to the evidence and 
inspections of the site, together with the knowledge of the 
application of the site allowance provision to similar work, 
particularly at the Bunbury Regional Prison, the Commis- 
sion determines that the appropriate site allowance applica- 
ble is 55c. 

For the same reasons as set out in the Supplementary 
Reasons for Decision in BTA v. Fini Homes (71 WAIG 
2409), the allowance will operate from the date upon which 
this matter was first brought to the Commission. 

Minutes of a Proposed Order now issue. 

Appearances: Mr G. Giffard on behalf of the applicant. 

Mr M. Jensen on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

J.M. Best and Son Holdings Pty Ltd. 
No. CR 704 of 1992. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
16 February 1993. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicant 
and Mr M. Jensen on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That notwithstanding the provisions of the Building 
Trades (Construction) Award 1987, No. R 14 of 1978, 
employees employed by or on behalf of the respondent 
to carry out construction work on the Albany Regional 
Prison site at Albany shall be paid 55c per hour worked 
in lieu of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the Building 
Trades (Construction) Award 1987, No. R 14 of 1978, 
excepting subclause (f) Explosive Powered Tools, (o) 
Cleaning Down Brickwork, and (w) Heavy Blocks. 

The abovementioned rate shall not attract premium 
or penalty and shall apply from the first pay period 
commencing on or after the 2nd day of December 1992 
until practical completion of the project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Southdown Construction Company Pty Ltd. 
No. CR 728 of 1992. 

COMMISSIONER A.R. BEECH. 
23 Februai7 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 10th day of December 
1992 the applicant filed for a conference to discuss its claim 
for a site allowance and certain conditions to apply to work 
constructing the Thomlie Aquatic Centre at Spencer Road 
in Thomlie. A conference of the parties was held on the 22nd 
December 1992 at which agreement was not able to be 
reached, and the matter was referred for hearing and 
determination. With the agreement of the parties, the site 
was inspected on the 21st January 1993. On die 18th January 
1993, the respondent notified the Commission that it queried 
whether the Commission had jurisdiction to hear and 
determine the matter, the reason being that "the respondent 
currently only employs a site manager and will not employ 
any other employees during the life of the project". When 
the matter came on for hearing, it did so for the purpose of 
considering that preliminary point. 

The facts of the matter are not in dispute. The respondent 
is the principal contractor for the project. From the 
inspections, the Commission is aware that die project is the 
construction of an aquatic centre for the City of Gosnells. 
It commenced in November 1992, and is due for completion 
in August 1993. 
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The claim for a site allowance arises pursuant to 
subclause 8(16) of the Building Trades (Construction) 
Award No. 14 of 1978. The claim has been brought to the 
Commission pursuant to section 44 of the Industrial 
Relations Act. The assertion of the company that it only 
employs a site manager and will not employ any other 
employees during the life of the project is not contested by 
the applicant union, and is therefore accepted as fact. 

The position of the respondent is quite straightforward. 
It submits that given the above facts, there is no employer- 
employee relationship between the respondent and any 
employee able to be enrolled by the applicant and therefore 
no industrial matter before the Commission. 

The submission of the applicant is that there is sufficient 
connection between the respondent and the work to be done 
constructing the aquatic centre to fall within the definition 
of industrial matter in the Act. 

The proper consideration of the issue necessarily encom- 
passes the following matters. The claim is brought pursuant 
to the above award, and in particular pursuant to a specific 
provision which allows a claim to be brought for an 
allowance to be paid to employees covered by the award for 
disabilities on any particular project which exceed those 
provided for in the award. It is, I suspect, well established 
from the manner in which this provision has been interpreted 
and dealt with over the many years it has been in existence, 
that a site allowance awarded by the Commission for a 
particular project is intended to apply to all work on the 
project. That is, even though a claim may be brought against 
only one employer on the site in question, and the order 
which issues from proceedings arising from section 44 of the 
Act can only bind the parties to the application (section 
44(9)), the determination of the Commission is applied 
throughout the project. In my observation that reflects the 
intent of the provision. This is illustrated in a matter which 
came before die Australian Industrial Relations Commission 
in W.A. concerning a site allowance at Namgulu (AWU v. 
Spence Industries and Others, (1989) Print H5004) where a 
further order was issued consistent with this understanding 
(Print H8681). On any given project, there may be many 
different employers engaged pursuant to a contract to the 
principal contractor. Those employers may be indeterminate 
in number and may be present on site for only part of the 
project, or alternatively for all of the project. It is impractical 
for all such employers to be named in an application, apart 
from the fact that at any given point in time, an applicant 
union may not know who those employers arc, or will be. 
Further, to restrict consideration only to the work being 
undertaken by an individual employer on a project may not 
allow a consideration of the project as a whole as envisaged 
by the subclause. 

That is not to say that the above approach is not without 
difficulty, and occasionally a respondent to an application 
may argue that it is only engaged for part of a project (BTA 
v. Devaugh Constructions, 71 WAIG 3040), or that its 
employees may not have encountered such disabilities as 
have been seen to warrant the payment of the site allowance 
(ABLF v. Geraldton Building Co. and Another, 69 WAIG 
428; BTA v. Fini Homes, 71 WAIG 2407), or indeed that 
the cited respondent does not employ any persons, or that 
there are not employees on site (Springdale Comfort v. BTA, 
67 WAIG 466 and also see ABLF v. Allmart Bricklaying 
Contractors, No. C 548 of 1992, 6th October 1992 as yet 
unreported). The matter currently before the Commission is 
a further example of difficulties which may be able to be 
raised in a particular case. 

Before leaving the considerations which arise from the 
award itself, it is also appropriate to note that subclause 
8(16) itself envisages that a claim for a site allowance is 
made against "an employer". Of course in any particular 
case, a respondent employer may also be the principal 
contractor for the project, and although it is understood in 
such a case that the principal contractor/employer so cited 
would not employ all of the employees who will be 
employed on the project during its life, the considerations 
set out in the above paragraph apply, and for the purposes 

of the Commission having jurisdiction, that would be 
sufficient. However the circumstance here is that the 
respondent to this application is a principal contractor, but 
it is not also an employer for the purposes of the award. 

The award itself distinguishes between an employer and 
a principal contractor. Clause 3.—Scope of the award sets 
out its application and it is clear from the terms of that clause 
that the award applies to employees and apprentices as 
defined and; 

"(4) to all employers employing those employees 
and/or apprentices; and 

(5) to all principal contractors and project managers 
referral to in Clause 30.—Amenities of this award 
for the purposes only of that clause." 

The respondent is not an employer as defined in the award 
because it does not employ an employee as defined in the 
award. The award does apply to the respondent, but only so 
far as clause 30 is concerned. It is not a named respondent 
to the award. Thus, within the award itself, the ability in 
subclause 8(16) to bring a site allowance claim against "an 
employer" and not "a principal contractor" is significant. 

The jurisdiction of the Commission to have cognisance 
of and to enquire into and deal with any industrial matter 
is prescribed by section 23 of the Act. The definition of 
"industrial matter", where relevant, means: 

"any matter affecting or relating to the work, 
privileges, rights, or duties of employers or employees 
in any industry or of any employer or employee therein 
and, without limiting the generality of that meaning, 
includes any matter relating to— 

(a) the wages, salaries, allowances or other 
remuneration of employees or the prices to 
be paid in respect of their employment. 

(b) the hours of employment, leave of absence, 
sex, age, qualification or status of employees 
and the mode, terms, and conditions of 
employment including conditions which are 
to take effect after the termination of employ- 
ment; 

(c) the employment of children or young per- 
sons, or of any person or class of persons, in 
any industry, or the dismissal of or refusal to 
employ any person or class of persons 
therein; 

(d) any established custom or usage of any 
industry, either generally or in the particular 
locality affected; 

(e) the privileges, rights, or duties of any 
organization or association or any officer or 
member thereof in or in respect of any 
industry; 

(f) in respect of apprentices or industrial train- 
ees— 

(i) their wage rates; and 
(ii) subject to the Industrial Training Act 

1975— 
(aa) their other conditions of employ- 

ment; and 
(bb) the rights, duties, and liabilities of 

the parties to any agreement of 
apprenticeship or industrial train- 
ing agreement; 

(g) the restoration of a practice of collecting 
subscriptions to an organization of employ- 
ees where that practice has been ceased by an 
employer, or the implementation of an 
agreement between an organization of em- 
ployees and an employer under which the 
employer agrees to collect subscriptions to 
the organization; 

(h) membership or non-membership of an organ- 
ization; 



(i) any matter, whether falling within the pre- 
ceding part of this interpretation or not, 
where, 

(i) an organization of employees and an 
employer agree that it is desirable for 
the matter to be dealt with as if it were 
an industrial matter; and 

(ii) the Commission is of the opinion that 
the objects of this Act would be fur- 
thered if the matter were dealt with as 
an industrial matter; 

Section 7(1) also defines "employee and "employer". 
Save for the exclusion in (e) and (0 of the definition of 
"employee" which are not repeated here, "employee" is 
defined as— 

(a) any person employed by an employer to do work 
for hire or reward including an apprentice or 
industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) any person employed as a canvasser whose 
services are remunerated wholly or partly by 
commission or percentage reward; or 

(d) any person who is the lessee of any tools or other 
implements or production or of any vehicle used 
in the delivery of goods or who is the owner, 
whether wholly or partly, of any vehicle used in 
the transport of goods or passengers if he is in all 
other respects an employee, 

"Employer" includes— 
(a) persons, firms, companies and corporations; and 
(b) the Crown and any Minister of the Crown, or any 

public authority, 
employing one or more employees; 

"Industry" is defined in section 7 of the Act as 
follows— 

"industry" includes each of the following— 
(a) any business, trade, manufacture, undertaking, or 

calling of employers; 
(b) the exercise and performance of the functions, 

powers and duties of the Crown and any Minister 
of the Crown, or any public authority; 

(c) any calling, service, employment, handicraft, or 
occupation or vocation of employees, whether or 
not, apart from this Act, it is, or is considered to 
be, industry or of an industrial nature, and also 
includes— 

(d) a branch of an industry or a group of industries;" 
As to whether the respondent is or is not an employer as 

defined, the only material before the Commission is the 
submission of the respondent that it only employs a site 
manager and not any employees who would be covered by 
the award, or more particularly, employees on behalf of 
whom the applicant could make a claim pursuant to section 
29(a)(ii) of the Act. It is within the knowledge of the 
Commission that the respondent in this matter has been an 
employer in the past. In ABLE v. Southdown Construction 
Company Pty Ltd (CR 1136 of 1989; 70 WAIG 2487), the 
union in that matter brought a claim against the respondent 
that it had unfairly dismissed a labourer employed by it. That 
was found to be so and re-instatement was ordered. It was 
clearly an employer in that matter. Further, on two occasions 
the respondent itself has caused proceedings to be brought 
in the Commission in respect of industrial action affecting 
it (Southdown Construction Company Pty Ltd and another 
v. CMEU, C 70 and C 139 of 1990; Southdown Construction 
Company Pty Ltd v. CMEU, No. C 507 of 1990). Whilst the 
point may not have been taken in those matters, it can only 
be assumed that on those occasions. Southdown Construc- 
tion Company Pty Ltd brought the proceedings to the 
Commission in its capacity as an employer. By its own 
argument on this occasion, that must be so. It is noted that 
as far as the definition of "employer" is concerned, it is 
couched in the present tense, but to the extent that the 

jurisdiction of the Commission requires a present or future 
employer/employee relationship (see for example Kounis 
Metal Industries v. TWU, 73 WAIG 14 per Owen J at 19 
in considering whether a claim for a' 'redundancy payment'' 
made after termination is an "industrial matter"), on the 
above history, it may be able to be argued that Southdown 
Construction Company Pty Ltd may become an employer 
again at some point in the future, and that this is therefore 
sufficient to give the Commission jurisdiction. Whether 
such an argument will succeed or not will depend upon the 
circumstances of each case. However, this argument was not 
put on this occasion by the applicant, indeed the previous 
status of the respondent was not raised, and the applicant 
specifically accepted the submission of the respondent that 
it is not and will not for the purposes of this claim be an 
employer. 

Before leaving the definition of "employer" in the Act, 
it is appropriate to observe that Southdown Construction 
Company Pty Ltd is an employer as defined because it does 
employ an employee, but on the material before the 
Commission on this occasion, not relevantly so. That is, it 
does not employ an employee who is or could be covered 
by the award or any order prescribing a site allowance which 
could issue in respect of it. 

It is to be noted that so far as the definition of 
"employee" is concerned, there is no evidence before the 
Commission that there are any employees at all on site who 
would be covered by the award. The approach of the 
applicant is simply that even in the absence of such 
evidence, there is jurisdiction because of the manner in 
which the contract/sub-contract arrangement operates in the 
building industry. The inference is that that arrangement is 
sufficient to ground jurisdiction. However, in this matter 
there is no evidence of any of those arrangements relating 
to this respondent. There is thus no material from which the 
Commission could begin to draw the conclusions as urged 
by the applicant. The tests set down to identify the existence 
of a contract of service and to distinguish it from a contract 
for services referred to by the applicant will only be relevant 
where they can be applied to a set of facts in a particular case 
(cf. Allmart Bricklaying Contractors, op. cit"). 

That is not to say that the submission of the applicant 
cannot succeed, merely that there is no evidence for it to be 
able to on this occasion. By way of illustration to support 
its view, the applicant made reference to the decision in what 
may be conveniently described as the Clothing Trades 
Outworkers Case (WA Clothing and Allied Trades Union 
v. Wilsons Clothing and Others, 71 WAIG 1229). In that 
matter, the Commission varied a clause in the Clothing 
Trades Award No. 16 of 1972 regulating conditions for 
persons engaged as outworkers. It dismissed an argument 
brought by the respondents to that matter that a proposed 
clause 25B Contract Work sought to regulate persons other 
than those persons bound by an employer/employee rela- 
tionship and that therefore the Commission did not have 
jurisdiction in the matter. The Commission in that matter 
commented as follows; 

"The natural meaning of "industrial matter" in the 
WA Act is wide and there is no reason to restrict it. It 
should not be read down. The Act is clearly intended 
to give the Commission wide powers to adjudicate and 
to resolve industrial disputes concerning matters which 
might reasonably be regarded as affecting the employer 
and employee relationship or which might be the 
source of industrial discord in that relationship. 

Fundamentally, to decide the question of whether an 
issue is an industrial matter for the purposes of the 
Industrial Relations Act 1979 it is necessary to examine 
the particulars of that issue at that time. That is to say 
that simply because it is determined in a particular case 
that a matter does not constitute an ''industrial matter'' 
for the purposes of the Act, that is not to say that it 
never can (or, in the alternative, that it always must be). 
It depends on the facts of the particular. If on the facts 
there is a sufficient connection between the relationship 
between employees and employers a matter will be 
"industrial". 
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Thus that there may be or is an arrangement between 
an employer and an independent contractor to do work 
covered by an award is not of itself a conclusive bar 
to jurisdiction." 

(71 WAIG at pages 1237/8) 
I respectfully agree with those comments. And it is true 

that the Commission in that matter concluded that the 
proposed clause was within jurisdiction. However, it is 
fundamental to observe that the Commission in that matter 
was presented with an extensive case involving substantial 
evidence as to the clothing trades industry, its customs and 
practices, the coverage of the award and the work being 
performed by "outworkers" at least to allow it to reach a 
proper conclusion. That is to be contrasted with the absence 
of material before the Commission on this occasion. It is to 
be remembered that the onus in this matter rests clearly upon 
the applicant (Springdale Comfort v. BTA, op. tit.). 

The conclusion can only be that there is insufficient 
before the Commission on this occasion to allow it to 
conclude that there is jurisdiction and an order will issue to 
that effect accordingly. 

Appearances: Ms J. Harrison for the applicant. 
Mr K. Dwyer for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Southdown Construction Company Pty Ltd. 
No. CR 728 of 1992. 

COMMISSIONER A.R. BEECH. 
23 February 1993. 

Order. 
HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr K. Dwyer on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers' Union of Australia Western Australian 

Branch 
and 

City of Stirling. 
No. CR 733 of 1992. 

COMMISSIONER A.R. BEECH. 
8 March 1993. 

Order. 
WHEREAS a matter was referred for hearing and determi- 
nation; 

And whereas the applicant subsequently advised that the 
parties had reached agreement; 

And having heard Ms M. Tbme on behalf of the applicant 
and Mr L. Joyce on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

BHP Iron Ore. 
No. CR 674 of 1992. 

COMMISSIONER J.F. GREGOR. 
12 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: This matter had its genesis on the 
9th of November 1992 when an investigation was held at 
BHP Iron Ore's Point Nelson Operation into an incident 
which had occurred relating to the switching of the BWR4 
main isolator in Substation 2. According to the evidence a 
further safety investigation was conducted on the 10th of 
November 1992 on the matters arising from the investiga- 
tion and that investigation found that Mohammed Idit Ben 
Rachman Adeley, known as Idit Adeley, contravened Part 
12(c) of the BHP Iron Ore Port Hedland Operations Tagging 
Regulations (the tagging regulations) which part provides 
that a worker is not to operate any switch, valve or other 
positive isolator when there is a Danger Tag attached to it 
unless it is done in circumstances of emergency. 

The investigation also found that an apprentice, one 
Kevin Ho, who had been in the company of Idit Adeley 
(Adeley) at the time, had contravened a part of the tagging 
regulations in that he had conducted himself contrary to Part 
I 2(c) and 2(g) by removing another person's Danger Tag 
contrary to the provisions of paragraph (f) of the tagging 
regulations. As a result of these findings a recommendation 
was made to the Apprentice Training Section of the 
Department of Employment, Vocational Education and 
Training that the indentures of the apprentice Ho be 
cancelled. Insofar as Idit Adeley is concerned, he received 
a letter of termination which is in the following terms: 

"On the 10 November 1992 an investigation was 
conducted into an incident in which you contravened 
BHP10 Tagging Regulations. 

Accordingly under the provisions of the Iron Ore 
Production and Processing (Mt Newman Mining Co 
Pty Ltd) award, clause 5 and the BHP10 Tagging 
Regulations Port Hedland Operations your contract of 
employment is terminated. 

Your termination is effective as of 1530 hours 13 
November 1992. Any moneys owing made available 
(sic) to you in accordance with the award. 

Your local union representative has been duty (sic) 
advised of the company's action in accordance with the 
Industrial Relations Agreement of 1989 and a copy of 
this letter has been forwarded to the state official." 
(sic) 

The Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) 
(AEEFEU), of which Mr Adeley is a member, became 
involved in the matter and in due course on the 20th of 
November 1992 filed an application for a conference 
pursuant to Section 44 of the Industrial Relations Act 1979 
(the Act). The conference was duly held on the 8th of 
December 1992 in Port Hedland, however the parties were 
unable to agree on a resolution to the problem, and by 
consent, the matter was referred for hearing and determina- 
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tion. Also by consent, the parties agreed that the hearing 
would take place in Port Hedland in January 1993. 

From the evidence before the Commission it is clear that 
the incidents are related to the application of what are known 
as the tagging regulations which are in force at BHP Iron 
Ore's (BHP) operations in Port Hedland. The use of tagging 
procedures is well established in the mining and engineering 
industries. Essentially tagging regulations are designed to 
effectively control die isolation of plant and therefore 
provide workers with a safe system of work. The tagging 
regulations are to be adhered to by all of the Company's 
employees and contractors and their employees working on 
BHP property. The regulations make Supervision responsi- 
ble for fully and correctly instructing all employees under 
their control in the purposes and uses of 'Danger' and 'Out 
of Service' tags and in Port Hedland, in particular, 
regulations known as the Railroad Blue Signal Regulations 
and the Do Not Place Personal Danger Tag Regulations. 
Insofar as a Personal Danger Tag is concerned it is designed 
to provide personal protection when there is a risk of injury 
to a worker from the operation of plant. The Out of Service 
Tag, which is used in conjunction with the Danger Tag, is 
designed to place faulty or unsafe plant out of service and 
to prevent damage to die plant or injury to the personnel. 
That service tag does not provide specific personal 
protection and is used in conjunction with the Danger Tags 
by being attached to the switch of the faulty or unsafe plant 
whenever the use of that plant could cause damage or injury 
to personnel. Two other parts of the Regulations Part 
III—Railroad Blue Signal Regulations and Part IV—Do Not 
Place Personal Danger Tag Regulations are not relevant to 
the proceedings before the Commission. However Part 
IV—Breaches of Regulations is. 

By that Part, any alleged breach of the tagging regulations 
is processed in accordance with the Industrial Relations 
Agreement. The Industrial Relations (Ml Newman Mining 
Co Pty Ltd) Agreement 1989 in Part VII provides 
mechanisms for investigation of such matters. In the tagging 
regulations there are penalties provided for breach of 
specific regulations. The penalties range from a written 
reprimand to dismissal. The appendix to the Safety Tagging 
Regulations Port Hedland Operations (Exhibit M4) sets out 
the degree of penalty applicable to a breach of each 
particular regulation. In this case the regulation that has been 
invoked to dismiss Idit Adeley is Regulation 2(c) of Part I. 

The Commission conducted inspections of the place 
where the incident occurred and in order to put properly in 
context the remainder of this writing, a summary of those 
inspections is necessary. 

In Substation 2 at Nelson Point are located a number of 
Motor Load Controllers (MLC's). It is the MLC which 
controls the feed of electrical current to Reclaimer No. 4 
(RCW4) that is the subject of the current incident. The MLC 
is located at the end of a series of MLC's that control the 
various pieces of plant in the stockpile area. The apparatus 
is located in a cabinet on the front of which is a switch 
known as a positive isolator. This switch is operated by the 
rotation of a metal bar approximately 40 centimetres in 
length. To open the circuit breaker the bar is rotated from 
the 'on' position to the 'off position by an operator. When 
it reaches the 'off position it detaches from the cabinet and 
can be placed on the ground in front of the cabinet When 
the 'off position is reached a mechanical interlock releases 
a castell type key. This key is rotated and removed from the 
cabinet. It is then inserted into a key block on the right hand 
side of the panel and is rotated. This action releases another 
key which is removed from the key block on the front of the 
cabinet and can be taken to the rear of the cabinet where it 
is used to unlock the rear door of the cabinet. When the door 
is opened a vacuum seal is broken and an electrical interlock 
switch also operates as a further level of protection. 

The back of the cabinet contains the feeder cables which 
carry the current to the equipment, in this case RCW4. There 
are four cables; the three active phases and a neutral cable. 
It is the final step in the isolation procedure to attach earth 
sticks to the cables. This is done by clamping the earths to 
the cables and attaching the earths to an earthing bar which 
is contained in the cabinet. By Part I of the Danger Tag 

Regulations, the Danger Tag is attached to the isolator 
switch. An Out of Service Tag is also attached. Each worker 
involved, and in the case under review there were two, is 
required to place his own tag on the switch which, in the case 
of the MLC, is facilitated by the location of a hook which 
is adjacent to the positive isolator switch. It is also 
necessary, apparently by convention, to attach Danger Tags 
to each of the earth sticks. 

In this case the evidence discloses that an incident along 
the following lines occurred. Idit Adeley, in company with 
an apprentice, Kevin Ho, was instructed to isolate RCW4. 
This would be achieved by operating the main isolator of 
the MLC for RCW4. Adeley went through the procedure 
which has been described above and de-energised the 
circuit. Some 15 minutes later he was instructed to 
re-energise the circuit because a crane had been left with a 
load on the hook. Adeley returned with Ho to the cabinet 
to re-energise the circuit. In the meantime another person, 
in fact another apprentice, had placed his Danger Tag on the 
hook which is provided for the purpose on the front of the 
cabinet. This tag was there along with the tags of Adeley 
and Ho, which had been placed on the equipment when the 
circuit was first isolated. When Adeley returned to the MLC 
he commenced the re-energisation process by a sequence of 
actions in the opposite order to those described above. He 
went to the rear of the cabinet along with Kevin Ho and the 
two of them started to remove the earth sticks. Adeley 
instructed Ho to remove his Danger Thgs. However Ho did 
not do so even though he removed at least one earth stick. 
Adeley continued to work with the earth sticks at the back 
of the cabinet and Ho went to the front of the cabinet. Adeley 
finished the work he was doing at the rear, that is, all the 
earth sticks were disconnected from the feeder cables and 
the earth bar and placed on the floor behind the cabinet. 
Adeley went to the front of the cabinet. When he arrived he 
found Ho had already removed all the Danger and Out of 
Service Tags from the hook. Ho rolled them into a bundle 
and placed them in Adeley's top pocket. Adeley admonished 
him for doing so. Notwithstanding this, Adeley went 
through the sequence of re-energisation. The back of the 
cabinet was closed, the key was released from the key 
interchange and replaced in its position beneath the main 
isolator swi,tch. The bar was attached and rotated to the 'on' 
position. 

At this point of time, Adeley did not hear the breaker 
switch trip. He was concerned that the circuit had not been 
energised so he went off to get advice from another 
tradesman. He received that advice and returned to the MLC. 
By that time the foreman, Mr C Bartel had arrived. He asked 
Adeley if there was a problem ahd Adeley told him that he 
had tried to re-energise the circuit but that he did not think 
the switch had operated. Bartel then operated the switch and 
the circuit was re-energised. About that time another worker 
came along and told the group that he had placed his Danger 
Tag on the front of the MLC. Mr Bartel asked who had 
removed the tags and the tags were taken from Adeley's 
pocket. Mixed with the tags of Adeley and Ho was the tag 
of the third worker. The removal of the third person's tag 
is a breach of the tagging regulations and because of that 
Bartel investigated further. At the rear of the cabinet he 
found the earth sticks on the floor. According to his evidence 
they still had Danger Tags attached. It is not clear in his 
evidence that he personally inspected the tags to identify the 
names written on the Danger Tags. In any event the 
investigation, which is referred to previously, found that the 
tags on the earth sticks were that of Adeley and Ho. 

During the case the Commission heard evidence from 
both Kevin Ho and Idit Adeley. Evidence was also taken 
from the foreman, Bartel, from the supervisor Mr J Wells 
and finally, from the Manager—Maintenance, Mr J Harris. 
In his evidence Mr Harris explained the necessity for the 
Danger Tag Regulations and said they were fundamental to 
the safe operation of the plant. Of particular interest was his 
evidence on the part the earth sticks played in the isolation 
procedure. Mr Harris says that the placing of the earth sticks 
is part of the isolation procedure and while the earth sticks 
themselves are not positive isolators it can be said that they 
are a positive isolating device. This issue is fundamental to 
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whether the regulations have been applied correctly in the 
case of Idit Adeley. The regulation which is in question 
presides as follows: 

"(c) You MUST NOT operate any switch, valve or 
other positive isolator when there is a danger tag 
attached to it, unless it is done in circumstances 
of emergency." 

(Exhibit M4) 
The tagging regulations make it clear that some switches 

are not positive isolating switches and will not give a worker 
sufficient protection. The regulations give some examples 
of these, they are usually the push-button type such as 
emergency stop buttons, rope switches, run-offs and control 
switches. The regulations are emphatic that these are not to 
be used as positive isolating switches. The evidence of Mr 
Harris, though, is that the purpose of the positive isolating 
switch is that it provides a complete break in the circuit, that 
is, the operation of the switch opens the circuit so that no 
current can pass through it. The attachment of the earth 
sticks, again on the evidence of Mr Harris, is an action which 
is taken at the end of the isolating procedure to ensure that 
once the circuit is isolated the stray current that may come 
into the circuit by induction or any other means has a path 
to earth. 

It is clear from the evidence before the Commission that 
the penalty which is applicable to a breach of regulation 2(c) 
has been applied to Adeley because he removed the earth 
sticks from the MLC and left them on the floor with his 
Danger Tag on them. It is not that he attempted to operate 
the positive isolator with a Danger Tag attached to it. He 
obviously could not have done that because Ho had removed 
those tags. As it turns out, on the balance of probability, it 
is open to find that Adeley never energised the circuit when 
he attempted to do so and in fact it may have been first 
energised by the foreman operating the isolator. However, 
whether it was or not is not germane to this case. 

What is important is the conduct of Adeley in allegedly 
failing to remove his Danger Tags from the earth sticks and 
whether a failure to remove those tags constitutes a specific 
breach of Regulation 2(c) of Part I of the BHP Iron Ore 
Tagging Regulations. 

The tagging regulations are a specific set of legislation 
which the parties agree forms part of the contract of service. 
Each person, including the workers involved in this case, 
have been trained in the tagging regulations. For instance 
Idit Adeley has signed a receipt that he has received a copy 
of the tagging regulations. The regulations are simply 
written and the penalties are clearly specified in them. It is 
the severity of the penalty which makes it important that the 
regulations are applied precisely in accordance with their 
terms. In the circumstances, therefore, the Commission 
should apply the same rules of interpretation as it must to 
any piece of legislation, that is, the words should be given 
their normal and natural meaning and only in the case of 
ambiguity or where the regulations would make no sense at 
all there should be a reference to extrinsic aids to 
interpretation. 

There is no need for that in the current case because the 
regulations are clear in that they, in the main, provide a set 
of specific commands (see Regulation 2 of Part I for 
instance). It is clear when one reads the complete regulations 
that there is no specific command relating to earth sticks at 
all and therefore the placing of Danger Tags on them must 
be a matter of custom rather than a matter of specific 
requirement of the regulations. The evidence of each of the 
witnesses would seem to confirm that. Insofar as the 
meaning of Regulation 2(c) is concerned, workers are 
required not to operate any switch, valve or positive isolator. 
A switch and a valve are two particular types of device 
which in the context of the paragraph are used to close or 
open the circuit. There is no mention of the use of earth 
sticks but it is clear that the application of the earth sticks 
to the circuit to be isolated is to ensure that if that circuit 
becomes energised the current has a path to earth. 

From the evidence I can make findings. It appears to me 
that it can be found that Idit Adeley conducted the isolation 
procedure of the BWR4 main isolator in accordance with the 

regulations. It can also be found that during the time the 
circuit was de-energised and Adeley was absent another 
worker placed his Danger Tag on the front of the panel. 
However that worker did not, on the balance of probabilities, 
attach his tag to the earth sticks. In accordance with his 
instructions Idit Adeley returned to re-energise the circuit. 
He and Kevin Ho commenced to remove the earth sticks. 
He instructed Ho to remove his Danger Tag from the earth 
sticks but Ho did not. It can also be found that Ho, on his 
volition, went to the front of the cabinet and removed the 
Danger and Out of Service Tags, including that of the third 
person, from their location on the hook. It is also clear that 
Idit Adeley admonished him for doing so. On the balance 
of probabilities it can be found that Idit Adeley attempted 
to re-energise the circuit but was unsuccessful in doing so. 
It is also open to be found that the foreman, Mr Bartel, did 
energise the circuit as he attempted to assist Adeley at his 
request. From these findings it is clear that there is not a 
specific breach by Idit Adeley of Regulation 2(c) in that he 
operated a switch or a valve or other positive isolator with 
a Danger Tag attached to it, at least insofar as the front of 
the panel is concerned because he did not do so. If it could 
be said in some way that he did breach that regulation at the 
front of the panel, so too did Mr Bartel. I make no finding 
concerning Kevin Ho as his role in the matter has been dealt 
with by a competent authority. However, it is clear that his 
conduct was contributory in a major way to the circumstance 
in which Idit Adeley found himself. 

Insofar as the Danger Tags attached to the earth sticks are 
concerned, first there is no evidence that Adeley's tags were 
identified as being attached to the earth sticks although it 
is clear, by admission, that the tags of Ho were. As for 
whether the earth sticks are a positive isolator, because that 
is the only way that Regulation 2(c) can be invoked against 
Adeley or not, it is clear on the evidence of Mr Harris that 
the attaching of the earth sticks does not operate in the same 
way as a positive isolator in that it opens the circuit. The 
earth sticks are an adjunct to the isolating procedure in that 
they provide an additional level of protection and are 
therefore, of themselves, insofar as the regulations are 
concerned, not a positive isolator in the terms of Regulation 
2(c). In view of all of the above findings it must be 
concluded that Idit Adeley did not conduct himself in breach 
of Danger Tag Regulation 2(c) and therefore the penalty 
which is applicable to such a breach can not be applied. 

It was made clear by all of the parties and particularly by 
Mr Harris, that the Personal Danger Tag Regulations are 
extremely important to the safe operation of electrical and 
other plant. In fact, the proper application of the regulations 
is the life line of individual workers and any failure to 
properly comply with the regulations could not be tolerated 
in any circumstances. The findings in this case should not 
be taken in any way whatsoever to diminish the importance 
of the Danger Tag Regulations. It could well be that Idit 
Adeley has been in breach of other sections of the 
regulations, however, it is not the task of the Commission 
to conduct an investigation as to whether he was or was not 
or what penalty should be applied in the event that he did 
breach other regulations. In view of the severity of the 
penalty that has been applied, the Commission must direct 
itself to the precise facts with the proper application of the 
regulations. In those circumstances it must be found that 
because Idit Adeley did not breach the specific terms of 
Regulation 2(c) the penalty applied to him on the 13th of 
November 1992, on the criteria set out in the Undercliffe 
Case (Miles v. Federated Miscellaneous Workers Union of 
Australia, Hospital Service and Miscellaneous, WA Branch 
(1985) 65 WAIG 385) is, in industrial terms, unfair. For that 
reason orders for his reinstatement will issue. 

Appearances: Mr G. McCulloch appeared on behalf of the 
Applicant. 

Mr R. Woodward appeared on behalf of the Respondent. 
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Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

BHP Iron Ore. 
No. CR 674 of 1992. 

COMMISSIONER J.F. GREGOR. 
2 March 1993. 

Order. 
HAVING heard Mr G. McCulloch on behalf of the 
Applicant and Mr R. Woodward on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

(1) That the dismissal of Mohammed Idit Ben 
Rachman Adeley on the 13th of November 1992 
on the basis that he breached Regulation 2(c) of 
Part I of the BHP Iron Ore Tagging Regulations 
was unfair for the reason that there was no specific 
breach of that regulation. 

(2) That BHP Iron Ore offer Mohammed Idit Ben 
Rachman Adeley a contract of employment within 
7 days of the date hereof and such contract will 
be deemed to be continuous for all purposes with 
the contract of employment under the terms of the 
Iron Ore Production and Processing (Mt Newman 
Mining Co Pty Limited) Award No. A 29 of 1984 
which was applicable to the said Mohammed Idit 
Ben Rachman Adeley at the time of his termina- 
tion of service on the 13th of November 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Carnarvon Medical Service Aboriginal Corporation 
No. CR 568 of 1992. 

COMMISSIONER C. B. PARKS. 
13 January 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the submis- 
sions, as edited by the the Commissioner.) 
THE COMMISSIONER: The matter before the Commis- 
sion arises out of a conference called pursuant to s.44 of the 
Industrial Relations Act 1979 and held on 9 October 1992. 
The dispute between the parties was not settled and 
accordingly the Commission issued a Memorandum of 
Matters for Hearing and Determination. 

That Memorandum states: 
"The applicant Union claims that its member, Miss 

Leanne Ryan, was unfairly dismissed by the respondent 
employer on 2 September 1992. The Union therefore 
seeks an Order directing the re-employment of Miss 
Ryan, and the payment of wages and other entitlements 
she would have received between the date of her 
dismissal and the date of her re-employment. 

The respondent denies that Miss Ryan was unfairly 
dismissed, and objects to her re-employment." 

Miss Ryan had been employed as a receptionist with the 
Carnarvon Medical Service Aboriginal Corporation (herein- 
after referred to as the Corporation), and had been so 
employed since 15 July 1986 until the termination of her 
services on 2 September 1992. Termination of her services 

was effected by a letter from the Corporation, dated 1 
September 1992, wherein it states: 

"That Leanne Ryan will be given her notice to 
terminate her position as receptionist. All correspon- 
dence had been sent, without any reply by her. Starting 
date was the 01st September 1992. 

This resolution be (sic) effective as from 02nd 
September 1992." 

It is couched in these terms to mirror the resolution passed 
that day at a meeting of the management committee of the 
Corporation. 

It is agreed by the parties that the position previously 
occupied by Miss Ryan is one for which the terms and 
conditions of employment are regulated by an award of this 
Commission titled Clerks (Commercial, Social and Profes- 
sional Services) Award, No. 14 of 1972. Therein clause 14, 
Contract of Service, subclause (2), provides— 

"(2) The employment of any employee other than a 
casual shall be terminable by one week's notice 
on either side. If such notice is not given one 
week's wages shall be paid or forfeited as the case 
may be. Provided that an employee may be 
summarily dismissed for gross misconduct in 
which case he shall be paid up to the time of 
dismissal only." 

No period of notice was given to terminate Miss Ryan's 
services, nor was any payment made in lieu thereof. Her 
termination was clearly summary in nature. 

It is the nature of that termination which the Commission 
must consider to determine whether the action of the 
Corporation was fair or unfair. Summary dismissal is a 
lawful remedy available to an employer only when gross 
misconduct has been committed. 'Gross misconduct' means 
misconduct of a substantial magnitude. 

As portrayed to the Commission, the events which lead 
to the termination are that Miss Ryan proceeded on a period 
of maternity leave, approved for the period from 31 May 
1991 to 1 June 1992, and that she did not return to her 
employment at the original expiration date for that leave. 

On 27 May 1992, Miss Ryan corresponded with her 
employer and requested an extension of her period of leave 
to 1 September 1992. In that letter Miss Ryan referred to her 
original return date as 2 June, which does not coincide with 
the period of leave actually approved in writing by the 
Corporation. Although the extension had not been approved 
by the date Miss Ryan was due to return to work, she did 
not return at the beginning of June 1992. 

On 9 June 1992, the management committee considered 
her request for an extension. It was refused. That was 
communicated to her the following day, together with a 
statement that she was required to return to work on 18 June 
1992. On that same day, Miss Ryan corresponded with the 
Corporation and queried why her request for an extension 
had been refused. In addition, she disclosed her reason why 
she had originally made the request. 

Miss Ryan did not return to work on 18 June. On 17 July 
1992, her further explanation as to why she had sought an 
extension of the leave was considered by the management 
committee. A further extension of Miss Ryan's period of 
absence was approved to 1 September 1992. Shortly 
thereafter Miss Ryan was verbally informed that such was 
the case and, following a request by her, it was subsequently 
confirmed in writing by the chairperson of the management 
committee on 19 August 1992. 

It is unusual to say the least, that Miss Ryan failed to 
attend her place of employment on the dates notified to her. 
She conducted herself in the hope that her series of 
applications would be successful in achieving extensions to 
her period of absence, to a date suitable to herself, which 
she finally identified as 1 September 1992. Notwithstanding 
she conducted herself in this way, Miss Ryan was never 
warned that her continued employment may be in jeopardy, 
nor was she reprimanded in any way. 

After the meeting of the management committee on 9 
June 1992, a further nine days were given to Miss Ryan and 
she was required to return to her duties on 18 June. No 
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warning was issued to her. Having failed to meet that date, 
no warning was issued and the management committee in 
effect condoned her conduct when it accepted that she had 
a just reason to seek the extension of her leave, and approved 
a post-expiration extension to 1 September 1992. 

I find no reason to disbelieve the evidence of Miss Ryan 
when she says that she did not return on 1 September 1992 
because she truly believed it was the following day that she 
was due to report for duty. She had endeavoured to speak 
with Mr Cook, the committee chairperson on 1 September 
1992. Originally he was not available to speak to her but 
later that day he informed her that her future employment 
was being considered. Subsequently, at or about 5.(X) pm, 
the letter terminating her employment was hand delivered 
to her. 

Mr Cook says that on the morning of 1 September 1992, 
he became aware that Miss Ryan had not reported for duty. 
Another person working in his office informed him that Miss 
Ryan had attended the office and had sought to ascertain the 
current wage level applicable to the position she had 
occupied. However, his informant also gave him to 
understand that the purpose of Miss Ryan's enquiry was so 
that she could assess whether it suited her to return and be 
paid the wage concerned or to continue receiving Social 
Security benefits. 

That was not put to Miss Ryan in cross-examination. Her 
testimony that she sought the wage level in order to inform 
the appropriate government departments so that the Social 
Security benefits she was receiving could be adjusted, 
remains unchallenged. Although it was not said directly by 
Mr Cook, there was an inference that he believed Miss Ryan 
was indifferent to her employment and was therefore not 
taking her responsibility as an employee seriously. 

The general conduct of Miss Ryan, as it relates to her 
extended absence, was foolish in the extreme. However, she 
is a credible witness and 1 am satisfied that she did not 
deliberately set out to ignore her obligations on 1 September 
1993. Her absence on that occasion was not gross 
misconduct, or misconduct at all. A summary dismissal was 
therefore not warranted and having considered the principles 
expressed in the matters of Undercliffe Nursing Home v. 
FMWU (65 WAIG 385) and TWU v. Eastern Goldfields 
Transport Board (69 WAIG 1895), 1 find that it was also 
unfair. 

Accordingly, it is my view that the application should be 
upheld. The Corporation will therefore be ordered to 
re-employ Miss Ryan in a position no less beneficial than 
the original position of employment and to pay her the 
difference between the wages she would normally have 
earned and whatever Social Security benefits she may have 
received during the period from 2 September 1992. 

The parties are hereby directed to advise the Commission, 
no later than 20 January 1993, whether they are able to 
determine, by agreement, the monetaiy sum to be included 
in the order. 

Appearances: Mr R.J. Dhue appeared on behalf of the 
applicant. 

Mr F.E. Guivarra appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Carnarvon Medical Service Aboriginal Corporation 
No. CR 568 of 1992. 

COMMISSIONER C. B. PARKS. 
2 March 1993. 

Order. 
WHEREAS on 12 and 13 January 1993 the Commission 
heard Mr R.J. Dhue on behalf of the Applicant and Mr F.E. 
Guivarra on behalf of the Respondent; and 

Whereas on 13 January 1993 the Commission declared 
that Miss Leanne Ryan was unfairly dismissed by the 
respondent employer and that it would order her re- 
employment by the respondent employer; and 

Whereas on Monday 18 January 1993 Miss Ryan 
presented herself for work and was re-employed by the 
respondent; 

And whereas the agents for the parties advised the 
Commission that they had agreed the sum that Miss Ryan 
should be paid; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the terms and conditions of Miss Ryan's 
re-employment from 18 January 1993 shall not be less 
favourable than those applicable to her immediately 
prior to the date of termination; and 

That for the purpose of any leave, where the right to 
such accrues according to the length of service with the 
respondent, it shall be a condition of re-employment 
that the service of Leanne Ryan prior to 31 May 1992 
be deemed continuous with any service rendered by her 
from, and including, 18 January 1993; 

AND That Carnarvon Medical Service Aboriginal 
Corporation pay Miss Leanne Ryan the sum of 
$4060.00 as wages which shall be taxed, within 21 days 
of the date of this Order. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch 
and 

Coles Myer Limited. 
No. CR 420 of 1992. 

COMMISSIONER C.B. PARKS. 
23 February 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, as edited by the Commissioner.) 
THE COMMISSIONER: Before the Commission is an 
application made pursuant to s.44 of the Industrial Relations 
Act 1979 (the Act) which, at the conclusion of a conference 
held on 20 July 1992, had not been settled by conciliation. 

The Memorandum of Matters for Hearing and Determina- 
tion, issued on 29 July 1992, reads— 

"The applicant Union claims that its members 
whose employment with the respondent is to be 
terminated during the last week of November, should 
be paid the following benefits on account of redun- 
dancy: 

1. 4 weeks pay for each year of service; 
2. 1 additional week's pay for each year of 

service beyond 45 years of age; 
3. Payment for long service leave after 1 year's 

service; 
4. Payment for all accrued sick leave. 

The respondent objects to the claims made by the 
applicant Union." 

At the request of the parties, this application was listed 
for hearing on 7 January and 9 February, 1993. On the 
firstmentioned date the applicant Union concluded its case 



on the merits of the application. Upon opening for the 
respondent on 9 February 1993, counsel submitted that— 

"(T)he application in this matter has in fact been 
made upon the wrong employer and there is therefore 
no way in which the Commission can issue an order 
either against Coles Myer Limited, because it is not the 
employer, or against Coles Supermarkets Australia Pty 
Ltd, being the employer because they are not a party 
to the proceeding." 

It is submitted that although the persons to whom this 
application relates had been employed by Coles Myer 
Limited (hereinafter referred to as Coles Myer), as at 1 July 
1992 they became employed by Coles Supermarkets 
Australia Pty Ltd (hereinafter referred to as Coles Supermar- 
kets) and were advised that such was the case. Counsel says 
that no employer and employee relationship exists with 
Coles Myer, nor did it exist when proceedings were 
commenced before the Commission during July 1992. Thus 
there is no industrial matter before the Commission which 
involves the respondent. 

Counsel further submits that, because Coles Myer and 
Coles Supermarkets are two separate legal entities, the citing 
of the firstnamed as the respondent is not an error of the type 
which may be corrected by an amendment to the name. TTius 
counsel says that to cite Coles Supermarkets requires the 
substitution of that separate entity as the respondent, and 
therefore argues that such is not a course which is open 
because the contracts of employment from which the claims 
arise ceased in January 1993. Being claims of a compensa- 
toiy nature now directed to Coles Supermarkets at a time 
which is subsequent to the cessation of the employer and 
employee relationships, counsel asserts they are therefore 
beyond the jurisdiction of the Commission. Thus on the 
authority of Da vies v. Elsby Brothers Ltd (1960, 3 All ER 
672) the application may not be amended and should 
therefore be dismissed. 

The advocate for the applicant Union highlights that this 
application was filed on 8 July 1992 and although several 
proceedings have been conducted in relation thereto, the 
citing of Coles Myer as the respondent has not previously 
been challenged by that entity. Against this background the 
applicant says, notwithstanding the legal authority relied on 
by counsel, it is open to the Commission, pursuant to s.26 
and s.27 (1), (m) and (v) of the Industrial Relations Act 1979 
(the Act) to amend the name of the respondent. 

As alluded to by the applicant, the matter before the 
Commission was commenced by way of an application 
made in July 1992. A conference called pursuant to s.44 of 
the Act followed. Thereat the named respondent, Coles 
Myer, participated as if it were the employer affected by the 
claims. No action had subsequently been taken by this entity 
to indicate otherwise until the proceeding on 9 February 
1993. Thus it has been reasonable for the Union to assume 
throughout that its claims have been directed to the correct 
respondent and therefore its application is competent. 

The applicant accepts that the employer of the persons 
whom its claims are intended to benefit was not that which 
the Union cited, but Coles Supermarkets. There can be no 
doubt that each is a separate corporate entity. Thus the name 
by which the respondent is identified is distinct and not a 
misnomer for the separate entity. Coles Supermarkets. 

According to the ratio of Davies v. Elsby Brothers Ltd 
(op. tit.), such a change constitutes a substitution of one 
party for another. It is the view of the Commission that such 
a substitution is warranted. However, for the reasons 
proffered by counsel, ie that the joinder would constitute the 
commencement of an action against the substituted respon- 
dent for compensatory payments for persons who, since 
January 1993 have not been employees of the substituted 
respondent, I find that no industrial matter would exist. Thus 
the application would founder for the want of jurisdiction. 

Notwithstanding that the propriety of the respondent's 
role in relation to this application is questionable, it is the 
Commission's view that there is no avenue through which 
it may rectify the situation faced by the applicant. 
Reluctantly the Commission finds that it has no option but 
to dismiss the application before it. An order will issue to 
that effect. 

Appearances: Mr R.J. Dhue appeared on behalf of the 
applicant. 

Mr A.H. Lucev, of counsel, appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks* Union of Australia, Industrial Union of 

Workers, WA Branch 
and 

Coles Myer Limited. 
No. CR 420 of 1992. 

COMMISSIONER C.B. PARKS. 
23 February 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the applicant and 
Mr A.H. Lucev (of counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Food Preservers' Union of Western Australia, Union of 

Workers 
and 

Swan Settlers Co-operative Association Limited. 
No. CR 1 of 1993. 

COMMISSIONER C.B. PARKS. 
8 March 1993. 

Order. 

HAVING heard Mr T. Bickford on behalf of the Applicant 
and Mr P. Robertson on behalf of the Respondent and; 

Whereas the applicant sought leave to discontinue this 
application, and there being no objection thereto, the 
Commission pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Metro Meats Ltd. 
No. CR 324 of 1992. 

COMMISSIONER G.L. FIELDING. 
16 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: In or about May 1992 the 
Applicant sought redundancy payments for its members 
formerly employed by the Respondent at the Respondent's 
Geraldton abattoir. The employment of those employees 
was governed by the Meat Industry (State) Award 1980 
which, unlike the Federal Meat Industry Award 1981, does 
not contain a provision entitling the employees to redun- 
dancy payments. At the instigation of the Applicant, the 
matter was the subject of a compulsory conference in the 
Commission, but no agreement could be reached. As a 
consequence, and at the request of the Applicant, the matter 
was referred for hearing and determination as a claim that 
the employees should receive redundancy benefits akin to 
those contained in the Federal Meat Industry Award 1981. 

After the matter was referred, but before it came on for 
hearing, the Industrial Appeal Court ruled in Kounis Metal 
Industry Pty Ltd v. Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch 
(1992) 73 WAIG 14 that the Commission did not have the 
power in proceedings commenced after the act of dismissal 
to award redundancy benefits for employees independently 
of reinstating the employment relationship. The Applicant 
argues that that case can be distinguished from the present 
because the employees were seasonal workers and thus had 
a "continuing relationship" with the Respondent, notwith- 
standing the closure of the abattoir. The Applicant points out 
that the nature of the industry is such that at the end of one 
season there is an expectation amongst the employees that 
they will continue their working relationship with the 
Respondent in the new season. The Applicant referred to the 
fact that despite the break in work, for the purposes of long 
service leave, their employment was regarded as being 
continuous. Furthermore, the Applicant drew attention to the 
dispute between it and the Respondent regarding redun- 
dancy payments and for alternative employment for the 
employees as evidence that there was a live "industrial 
matter'' with which the Commission was authorised to deal. 

The Respondent's contention is that because of the ratio 
of the decision in the Kounis Case (supra) it has no case to 
answer. It asserts that it terminated the employees on or 
about 12 October last with no prospect of diem being 
re-employed by the Respondent there and that remains the 
case to this day. In support of its submission, the Respondent 
adduced evidence from Mr Smith, formerly its office 
manager at the Geraldton abattoir. His evidence was that all 
of the Respondent's employees at Geraldton, with the 
exception of an engineer and a caretaker, whose task it was 
to oversee the dismantling and sale of the abattoir, had their 
employment terminated. In particular, the employment of 
the employees, the subject of these proceedings, was 
terminated on one week's notice. They were then paid all 
of their accrued award entitlements, except for accrued long 
service leave. The lastmentioned benefit was paid in or 
about mid-February 1992. The delay in paying of that 
benefit was to protect the employees' long service leave 
entitlements should they be employed elsewhere by the 
Respondent. Mr Smith's evidence was that it was notorious 
in the industry, particularly in the abattoir at Geraldton that 
there was a lack of livestock in the Geraldton area 
necessitating the closure of the abattoir, with little or no 
prospect of it reopening. Also his evidence was, that unlike 
other abattoirs in this State, the Geraldton abattoir did not 
operate on a seasonal basis, but operated intermittently as 
and when stock became available. When the stock ran out 
the slaughtermen were paid off and their employment 

terminated, but the maintenance and administrative staff 
would remain in the Respondent's employ. However, on the 
occasion now in question, the employment of all but two of 
the employees was terminated. 

I unreservedly accept the evidence of Mr Smith, which 
was largely unchallenged. In particular, I find that the 
employment of the employees, the subject of this matter, 
was terminated by the Respondent on or about 12 October 
1991. Furthermore, I accept his evidence and find it to be 
a fact that there was then an appreciation in the workplace 
that the abattoir would not reopen, as was borne out by the 
fact that with two exceptions all of the employees lost their 
jobs. It is accepted that indeed the abattoir has not reopened. 

In the circumstances I cannot and do not accept that there 
are any material distinguishing features between this case 
and that considered by the Industrial Appeal Court in the 
Kounis Case (supra). That case concerned a claim made 
after the act of dismissal for redundancy payments without 
reinstatement. Such a claim was held to be outside the 
Commission's jurisdiction since it was, in essence, a claim 
to award compensation to a dismissed employee other than 
"as an incident to the restoration or reactivation of the 
contract of employment". The Applicant saw some comfort 
in the observations of Owen J at page 19 that "the key 
element of an 'industrial matter' is missing" unless at the 
time when the application is made, the relationship of 
employer and employee, inter alia, "is expected to come 
into existence in the future". Mr Maguire's proposition was 
that the employees, the subject of these proceedings, 
expected to be re-employed at the abattoir by the Respon- 
dent at some time in the future. However, there was no direct 
evidence of that and, moreover, the evidence of Mr Smith 
suggests that the employees could not reasonably have held 
that belief and I accept that to be the case. Furthermore, in 
light of Mr Smith's evidence, there can simply be no 
substance in the Applicant's contention that the employees 
were merely "stood down" rather than dismissed. The 
suggestion that because the employment is to be regarded 
as continuous for the purposes of calculating long service 
benefits despite a break in employment, and therefore that 
the employment relationship continued in that break, is 
equally without merit. Clause 21 of the Meat Industry (State) 
Award 1980 incorporates the Commission's standard long 
service leave provisions which, in turn, deem service to be 
continuous in most cases where termination is effected on 
the ground of "slackness of trade" in those cases where 
employees are re-employed by the same employer within a 
period not exceeding six months of the date of such 
termination. The very fact that those provisions deem 
service to be continuous is a clear indication that it is 
otherwise not continuous. 

This matter is nothing more than a claim made after the 
event to compensate dismissed employees in the absence of 
reinstatement and is of the kind outlawed by the Industrial 
Appeal Court in the Kounis Case (supra). Thus, quite apart 
from any consideration of the merits of the claim, in my 
view it ought to be dismissed for want of jurisdiction. 

Appearances: Mr G. Maguire on behalf of the Applicant. 
Mr M.J. Darcy on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Metro Meats Ltd. 
No. CR 324 of 1992. 

COMMISSIONER G.L. FIELDING. 
16 February 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr M.J. Darcy on behalf of the Respondent, the 
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Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed for 
want of jurisdiction. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers Union 

and 
Newcrest Mining Limited. 

No. CR 2 of 1993. 
COMMISSIONER A.R. BEECH. 

3 March 1993. 
Order. 

THERE having been no appearance on behalf of the 
applicant and having heard Mr T. Caspersz (of Counsel) on 
behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Construction Pty Ltd and Others 

and 
Metals and Engineering Workers Union, Western Australia 

and Others. 
No. CR 602(A) of 1992. 

COMMISSIONER R.N. GEORGE. 
17 February 1993. 

Reasons for Decision. 
THE COMMISSIONER; This matter concerns an applica- 
tion for a consent Order providing for a site allowance of 
$2.10 for each hour worked to be paid to employees of the 
applicant employers who are members of, or eligible to be 
members of, the respondent unions and for Rest and 
Recreation leave to be available on a 10 week cycle, while 
they are engaged on what is known as the Nelson Point 
Redevelopment Project, Port Hedland. 

The parties are agreed that the payment of $2.10 for each 
hour worked is warranted on the basis that the disabilities 
associated with the project are in excess of those provided 
for under the awards applicable to the site. 

The question of the onus for establishing that the awards 
do not adequately compensate for the disabilities experi- 
enced on projects of the type subject of these proceedings 
is examined in the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth and the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia v. G. & G. Electrical Enterprises Pty Ltd 
and E.P.L. Kone Pty Ltd, Matter No. CR 1334 of 1988 [69 
WAIG 1189]. On the basis of the reasons set out therein and 
having heard the parties in relations to the instant 
application, I accept that the claim now before the 
Commission can be dealt with under the State Wage 
Principles enunciated by the Commission in Court Session 

in its State Wage Decisions and is consistent with the 
Principles set out by the Full Bench of the Commission in 
what is known as the Alcoa case [68 WAIG 1690], 

The project as described by Mr Birman for the applicant 
employers involves the upgrade of iron ore storage, 
reclamation and load out facilities at the southern yard of 
the B.H.P. Nelson Point site. The job is categorised as a 
substantial construction project with new conveyor systems 
and a new stacker/reclaimer being constructed, rail facilities 
being adjusted and load out facilities being upgraded. The 
total cost of works to be carried out is estimated to be 
approximately $300 million. The project has an expected 
duration of approximately 2 years and a work force which 
is anticipated to peak at about 350 in May/June 1993. Work 
commenced early in the latter half of 1992 and for the 
purposes of the agreement now before the Commission 
August 1, 1992 is acknowledged as the date from which the 
site conditions agreed upon should apply. 

The site disabilities noted in submissions to the Commis- 
sion and in the course of inspections include the following: 

1. Extreme weather conditions arising from the 
exposed nature of the site. 

2. Dust from the surrounding environment and 
nearby operating facilities. 

3. Heat and glare. 
4. Substantial earth works and compaction associ- 

ated with the need to Fill low lying areas to carry 
facilities being constructed. 

5. Wet underfoot in some circumstances. 
6. The normal interface of trades experienced on 

major construction projects. 
In addition to the agreement now before the Commission 

for ratification the parties have signified a commitment to 
a two tiered approach to enterprise bargaining on site. The 
approach recognises a difficulty peculiar to sites such as the 
one at Nelson Point where there are a variety of construction 
contracts held by a number of multi-disciplined construction 
contractors and envisages a "heads of agreement" which 
will be signed by all parties and which will set the 
parameters within which individual negotiations may 
proceed. This is expected to ensure consistency in the 
application of key principles while leaving scope for issues 
particular to individual contractors and their employees to 
be addressed. Because of the nature of enterprise bargaining, 
agreements developed under the procedures proposed by the 
parties are to be processed by way of separate applications. 

There remains one outstanding issue which needs to be 
addressed in these Reasons for Decision. Both Mr Birman 
for the applicant employers and Messrs Bartlem and 
McCulloch for the respondent union's referred to a matter 
not disposed of by the agreement now before the Commis- 
sion for ratification. That matter concerns an unresolved 
claim for a further .60c for each hour worked for employees 
engaged on the site during the period 1 August 1992 and 30 
December 1992. In the face of strong opposition from the 
applicant employers the respondent unions sought to reserve 
the right to pursue this claim at some future date. In so doing 
it was acknowledged that in the circumstances of the 
agreement now before the Commission it would be 
inappropriate to pursue the claim other than by way of the 
conciliation and arbitration processes. In this context the 
respondent unions' committed that there would be no 
industrial action by the workforce on the Nelson Point 
Redevelopment Project in support of the claim. This 
commitment extends to shut downs which occur from time 
to time. 

On the basis of the unions' commitment and the desire 
of both the employers and the unions to have the agreement 
between them ratified as a matter of urgency, I have decided 
that it would be in the best interests of the parties directly 
concerned to approve the site allowance and Rest and 
Recreation Leave and to split the Application before the 
Commission to enable the residual matter to be pursued at 
a later date, if that course is seen to be appropriate. It is to 
be clearly understood by all concerned, however, that the 
Order to now issue giving effect to the agreement between 
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the parties may be called on for review if there is a breach 
of the union's commitment and that the residual claim may 
only be pursued in accordance with the provision of the 
Industrial Relations Act 1979, and the relevant State Wage 
Principles. 

I am satisfied that on the material before the Commission 
and from the knowledge of the Commission gained through 
a site inspection that a site allowance of $2.10 for each hour 
worked is justified to compensate for all of the special 
features and disabilities in connection with the site in lieu 
of and in substitution for all or any of the special rates and 
provisions in the relevant awards with the exception of those 
specified in subclauses (18) to (22) inclusive of Clause 18 
of the Electrical Contracting Industry Award, No. R 22 of 
1978.1 am also prepared to approve die agreement between 
the parties in respect of rest and recreation leave. 

The Order giving effect to the agreement now approved 
is to apply from 1 August 1992 and is to continue for the 
life of the project. 

Appearances: Mr J. Birman appeared on behalf of the 
applicants. 

Mr D. Bartlem appeared on behalf of the Metals and 
Engineering Workers Union, Western Australia. 

Mr G. McCulloch appeared on behalf of the Australia 
Electrical, Electronic, Foundry and Engineering Union 
(Western Australian Branch) and the Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Construction Pty Limited and Others 

and 
Metals and Engineering Workers' Union—Western 

Australia and Others. 
No. CR 602(A) of 1992. 

COMMISSIONER R.N. GEORGE. 
19 February 1993. 

Order. 
HAVING heard Mr J. Birman on behalf of the Applicants 
and Mr D. Bartlem on behalf of the Metals and Engineering 
Workers' Union—Western Australia and Mr G. McCulloch 
on behalf of the Australia Electrical, Electronic, Foundry 
and Engineering Union (Western Australian Branch) and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 
Branch, and by consent the Commission, being satisfied that 
the matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

(Sgd.) R.N. GEORGE, 
[U.S.] Commissioner. 

Schedule. 

This Order shall be known as the Building Metal and 
Electrical Trades (Nelson Point Development Project) 
Construction Order No. CR 602(A) of 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Site Allowance 
6. Rest and Recreation Leave 
7. No Extra Claims 
8. Operative Date 

3.—Area and Scope. 
This Order shall apply to the employers as listed in the 

Schedule of Respondents and their employees who are 
employed on the Nelson Point Development Project and 
bound by the following Awards and to the Unions listed 
hereunder:— 

Awards 
• Building Trades (Construction) Award 1987 No. R 

14 of 1978 
• Engine Drivers' (Building and Steel Construction) 

Award No. 20 of 1973 
• Metal Trades (General) Award 1966 No. 13 of 1965 
• Electrical Contracting Industry Award No. R 22 of 

1978 
Unions 

• Metals and Engineering Workers' Union—Western 
Australia 

• Australian Electrical, Electronics, Foundry and En- 
gineering Union (Western Australian Branch) 

• The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia, 
Western Australian Branch 

4.—General Conditions of Employment. 
Except as provided in the Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the Award by which the employee would be 
bound if not for this Order and where the provisions of such 
award are inconsistent with the provisions of this Order, the 
provisions of the Order shall prevail. 

5.—Site Allowance. 
A site allowance of $2.10 per hour for each hours worked 

shall be paid and such payment shall be in lieu of prescribed 
payments for disabilities in the named awards, with the 
exception of those specified in subclauses (18) to (22) 
inclusive of Clause 18.—Special Rates and Provisions of the 
Electrical Contracting Industry Award, No. R 22 of 1978 
with effect from the beginning of the first pay period 
commencing on or after the 1st day of August 1992. 

6.—Rest and Recreation Leave. 
From the commencement of work on the Project 

employees engaged in work to which this Order applies shall 
be entitled to rest and recreation leave in accordance with 
the relevant award after the completion of each 10 weeks of 
service by the employee from the commencement of that 
employee's work on the site in lieu of the 4 months of 
continuous service provided therein. 

7.—No Extra Claims. 
A condition of this Order is that the Applicants will make 

no further claims over and above these conditions of the 
respondents for the life of the Nelson Point Development 
Project construction. 

8.—Operative Date. 
This Order shall have effect from the fust pay period 

commencing on or after 1 August 1992 and shall remain in 
force until the completion of the project. 

Schedule of Respondents. 
Electric Power Transmission Pty Ltd 
United Construction Pty Ltd 
O'Donnell Griffin 
Geraldton Building Company 
Henry and Walker 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Wool worths (WA) Ltd. 
No. CR 17 of 1993. 

COMMISSIONER A.R. BEECH. 
5 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: The claim of the union is that the 
termination of the employment of one of its members 
(hereinafter referred to as Ms C) for misconduct on the 13th 
November 1992 was harsh, unjust and unreasonable and 
seeks an order from the Commission re-instating her in her 
employment. The respondent objects to the claim and as 
conference proceedings failed to resolve the issue, the 
matter was referred for hearing and determination. 

Ms C had been employed by the respondent for 
approximately four years during which time she had been 
employed almost exclusively as a checkout operator. The 
Commission accepts that Ms C was reasonably well thought 
of, sufficiently so for Ms C to be given the task of pricing 
invoices which appears to be seen by the parties as more 
responsible work than that of a checkout operator. However, 
on the 22nd September 1992 Ms C was given a written 
warning after having been found wearing a pair of stockings 
which had been taken from the respondent's stock but not 
yet paid for. The written warning says within it: 

"Final warning. Any repetition of stock put aside for 
purchase later will result in dismissal for gross 
misconduct with loss of all entitlements." 

The written warning also referred to a verbal warning 
which had been given to Ms C one week earlier regarding 
a similar incident involving a packet of crumpets having 
been put to one side for later purchase. These incidents are 
acknowledged by Ms C. It is appropriate to note at this point 
that although the union in submissions stated that the 
disciplinary policy of the respondent consists of one verbal 
and two written warnings prior to dismissal, it was not made 
clear from the evidence that that is indeed the case and thus 
whether the dismissal which occurred is in breach of the 
company's disciplinary procedure or not is not clear. 

Subsequent to the above written warning, the store 
manager believed he had cause to have a security check 
performed on Ms C. He thereupon contacted the head of 
Woolworths' internal security section who organised for the 
standard security check for a checkout operator to be carried 
out some three or four days' later, that is on the 13th 
November 1992. 

On that day, Ms C was operating a checkout as a relief 
operator and prior to performing some of her invoicing 
duties. On this occasion the security operation involved 
three security officers, two of whom watched Ms C whilst 
a third posed as a customer. This last security officer waited 
until Ms C was busy with a customer and then she went 
through the checkout with an item worth approximately 
$20.00 and a $20.00 note, stating that she was too busy to 
wait, that the checkout operator could "keep the change", 
and left without waiting for a receipt. It is to be noted that 
on this occasion, due to inexperience on the part of the 
security officer concerned who was said to be "in training", 
the security officer left both the item and the $20.00 note 
with Ms C when she ought to have left only the $20.00 note 
and retained the item. The security officer, upon realising 
her mistake, returned some one or two minutes later saying 
that she had forgotten the item because she had been in such 
a hurry, was given the item, and then left. A comment will 
be made about this subsequently in these Reasons. The two 
remaining security officers then observed what Ms C did 
with the $20.00. 

It is appropriate here to note that the respondent brought 
significant and really unchallenged evidence to the effect 
that the prime purpose of the respondent's operation is the 

sales of its goods and that all activities are really geared 
towards that end. Thus the proper handling of those sales by 
its various checkout operators is seen as absolutely vital and 
the various staff manuals and training sessions, particularly 
in the procedure known as'' mode of sale", are seen as being 
crucial. A failure to follow the mode of sale procedure is 
seen as being a serious matter. It is also clear from the 
evidence that Ms C was aware of these matters, the 
importance of them and the seriousness with which failure 
to observe the mode of sale is viewed. Evidence was also 
brought of periodic checks performed by supervisors of the 
respondent on a routine basis of the various checkout 
operators, and some of the results of these checks were put 
into evidence. 

Up to a point, Ms C's actions are agreed. That is, from 
approximately 10.1 Sam when the test sale took place and the 
item had been retrieved, until approximately 10.30am when 
Ms C on her own initiative arranged to go to morning tea, 
she did not ring up the $20.00. She placed it either on the 
register itself, or on a shelf in the smokeshop adjacent to the 
register. The two security officers who gave evidence in 
these proceedings indicated that they observed two periods 
of two minutes and one period of three minutes during which 
Ms C who otherwise was busy with customers, did not have 
any customers at all. Ms C's own evidence is that it would 
take perhaps a minute to complete the sale. On that 
evidence, Ms C would have had the time to ring up the sale 
in accordance with the mode of sale procedure. As for these 
periods of time, Ms C says that she was busy because she 
had other tasks to do in relation to the smokeshop. The 
evidence of the two security officers is not entirely 
consistent on this point, but indicates that Ms C did very 
little of a positive nature during these periods of time. The 
evidence is that the mode of sale procedure required the test 
sale to be rung up either after the customer with whom Ms 
C had been dealing at the time of the test sale had left and 
before the next customer in the line commenced, or at least 
when the customers in the line had finished. Her failure to 
do so, given her four years' experience is significant. 

At approximately 10.30am Ms C rang the bell of her 
register to summons a supervisor, to whom she indicated 
that she was due to go to morning tea. She handed the $20.00 
to the supervisor. According to Ms C, she said that she had 
"found the $20.00 over there" gesturing away from the 
register. According to the supervisor, who gave evidence, 
Ms C told her that a male customer had found the $20.00 
and handed it in. 

Although in regard to this comment the Commission 
prefers the evidence of the supervisor, the significant point 
is that Ms C admits that she did not tell the truth about the 
money to the supervisor. 

Ms C then departed for morning tea. The supervisor rang 
up the $20.00 in accordance with the procedure followed 
when money is found in the store and treated as lost 
property. 

Ms C's evidence is that upon her return from morning tea, 
she asked after the supervisor so that she could retrieve the 
$20.00 and ring up the sale, but was told that the supervisor 
was not there and that in any event Ms C was to report to 
the manager's office. An interview took place in the 
manager's office attended by the three security officers and 
the store manager. Whether the interview took place 
following the return of Ms C from morning tea or whether 
an hour later (according to the evidence of the two security 
officers) is not clear. In the end, it has not been necessary 
to resolve that issue. 

Although the Commission is not entirely satisfied that the 
interview which was conducted with Ms C was beyond 
reproach, it is clear from the evidence of Ms C and of those 
persons present at that meeting who gave evidence, that Ms 
C, upon being asked the origin of the $20.00, stated that she 
had found it. Following the interview, the store manager 
conferred with senior management by telephone, and the 
decision was taken to dismiss Ms C. The Personnel and 
Administration Manager for the respondent, who was one 
of those party to the making of the decision, indicated that 
the earlier verbal and written warnings, together with the 
failure to register the $20.00 sale left the company with no 
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choice because the trust which it must have in its employees 
had been broken. The applicant was thereupon summarily 
dismissed, although all outstanding entitlements, and a week 
in lieu of notice in accordance with The Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977 was given. 

In all of the circumstances, the Commission has not been 
persuaded that the dismissal was indeed unfair. The facts are 
quite clear. Ms C was an experienced checkout operator, 
who was aware of the importance and significance of the 
mode of sale procedure but did not follow that procedure. 
The failure to follow the procedure was not a minor breach 
of procedure, but rather a failure to initiate any action at all 
to ring up the sale notwithstanding that she did have the time 
to do so. When one adds to the above summary the 
acknowledged fact that Ms C told the supervisor that the 
money had been found then I fear that no other conclusion 
is reasonably open. It has been that statement which has 
been destructive of the necessary confidence between 
employer and employee and upon which this decision turns. 

As the applicant union clearly pointed out, there cannot 
be a suggestion of stealing. There is no evidence to support 
such a suggestion, and it has not been made. The dismissal 
occurred because of the failure of Ms C to initiate the mode 
of sale procedure despite her experience and her knowledge 
of it and its importance. It was a quite fundamental part of 
her contract of service which was breached (Laws v. The 
London Chronicle (Indicator Newspapers Ltd), (1959) 1 
WLR 698, and in re Homebush Abattoir, (1966) AR (NSW) 
371) and the breach was not a trivial breach (re Undercliffe 
Nursing Home, 65 WAIG 385 per Brinsden J at 386/7) 
especially in the circumstance where Ms C told her 
supervisor that the money had been found. There was simply 
no valid reason for her to have said that. The previous verbal 
and written warnings are relevant also. 

Criticism was made of the respondent in relation to the 
manner of the security check. The evidence is that the test 
sale undertaken in relation to Ms C is a regular test. In 
Western Australia it has been in existence in the seven years 
that the Personnel and Administration Manager for the 
respondent has been in that position. His evidence is that the 
same test occurs in other supermarket chains and other retail 
chains. The State Security Manager for the respondent gave 
evidence that in 1992 it was carried out on approximately 
27 occasions. One of the security officers who gave evidence 
has been in the position for nine years and last year 
personally conducted 27 of the tests, and the year before that 
34. There was both evidence that the situation of a customer 
being too busy to wait and passing straight through the 
checkout with an item is a common occurrence and also that 
it doesn't happen a lot or is infrequent. It has not been shown 
on this occasion that the test sale is so artificial or contrived 
that any dismissal resulting from it would be tainted. 
However, that an inexperienced security officer "in train- 
ing" was used appears most remarkable. Given the 
seriousness of the exercise and the potential consequences 
for any employee who is seen as not following the mode of 
sale procedure, the use of inexperienced personnel is open 
to question although this was not a point pursued by the 
union. It is an important matter. Whilst it is clear that the 
respondent is entitled to protect its enterprise from dishon- 
esty in the handling of funds, particularly in circumstances 
where the enterprise is vulnerable and dishonesty difficult 
to detect and eliminate (see for example SDAEA v. Jewel 
Food Store, (1987) 22 SAIR 1 at 3), if a security check is 
artificial or contrived then a dismissal which relied upon that 
check would probably be found to be unfair. The case of 
Yenning and Harward v. Wormald Australia Pty Ltd T/A 
Worm aid Fire Services ((1992) AILR f76 (3)) was a case 
where, following the carrying out of a security check, two 
employees who breached their contracts of employment 
were dismissed. The dismissal was found to be unfair 
because although their actions warranted dismissal, the 
security check carried out on behalf of the employer 
involved "underhand, quite unnecessary and improper 
conduct". An appeal against that finding was dismissed 
((1992) AILR 1205) and an application to the South 
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Australian Supreme Court for judicial review of the appeal 
decision was dismissed ((1993) AILR |33). However, in 
relation to this test sale it is plain from the evidence, and 
agreed by Ms C, that when such an event occurs, the mode 
of sale procedure would ordinarily be followed and the sale 
would have been rung up in between customers or after the 
run of customers had finished. Indeed, Ms C's evidence that 
she returned from her tea break intending to do that 
illustrates this. It is noted that the evidence is that the actions 
of Ms C following the test sale do not follow the normal 
pattern of events of other test sales (transcript page 104). 
Thus, the failure of Ms C to follow the mode of sale 
following the test sale remains a most significant factor. 

The Commission does not lose sight of the evidence of 
Ms C that in her experience she had not had a customer go 
through the checkout in that manner in her four years' 
experience. Even accepting that evidence, it does not 
provide a basis for Ms C not to follow the mode of sale given 
that she had an opportunity to do so. Further, if Ms C had 
indeed been confronted with a novel situation, it was as open 
to her to explain to the supervisor what had occurred and ask 
for advice as it was to say to the supervisor that she had 
found the money. Indeed, Ms C's evidence that she was 
aware of the respondent's procedures and policy regarding 
cash found in the store, and that it reverts to the finder after 
a fixed period of time, and even that Ms C had found money 
on an earlier occasion and handed it in, are all factors of 
relevance when considering the effect of Ms C's statement 
to the supervisor. 

Nor does the Commission lose sight of the point validly 
made that when Ms C was interviewed in the manager's 
office she was not warned as to her rights regarding self 
incrimination, nor was a witness present on her behalf (as 
to which see SDAEA v. Jewel Food Store, op. cit.) and also 
that the content of a statement alleged to have been made 
by a representative of Wool worths to the Department of 
Social Security which became exhibit No. A is misleading. 
Both of these issues should be further discussed between the 
parties, but the decision in this matter turns upon the events 
which occurred prior to these points. 

The decision taken by management in all of the 
circumstances of this matter to dismiss Ms C with payment 
of all benefits and a week in lieu of notice was not harsh, 
unjust or unreasonable. 

The application will be dismissed. 
Appearances: Mr W.J. Johnston appeared for the appli- 

cant. 
Ms R.D. Dight appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Wool worths (WA) Ltd. 
No. CR 17 of 1993. 

COMMISSIONER A.R. BEECH. 
5 March 1993. 

Order. 
HAVING heard Mr W.J. Johnston on behalf of the 
Applicant and Ms R.D. Dight on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 
In the matter of an application by Murdoch University 
Academic Staff Association for iteration of registered 

rules. 
No. 1304 of 1992. 

PETER LAURENCE WISHART 
A/DEPUTY REGISTRAR. 

2 February 1993. 
Decision. 

I have examined this application, and consulted with the 
President. I am satisfied the Application meets the require- 
ments of the Act and regulations. Accordingly, I have 
registered an alteration to Rule 12.—Nomination For Office 
of the registered rules of the applicant organisation. 

PETER LAURENCE WISHART, 
A/Deputy Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Stephen Lewis 

and 
J.L. Graham Pty Ltd. 

No. 1590 of 1992. 
COMMISSIONER C.B. PARKS. 

10 March 1993. 
Order. 

WHEREAS on 15 December 1992 a Notice of Application. 
No. 1590 of 1992, was filed wherein the applicant seeks an 
order for the production of documents in relation to 
Application No. 1543 of 1992, made pursuant to s.29(b)(ii) 
of the Industrial Relations Act 1979; and 

Whereas counsel for the applicant requested that the 
matter not be listed for hearing until the applicant so 
requested; 

And whereas a Notice of Discontinuance of Application 
was filed on 8 March 1993 for the substantive Application 
No. 1543 of 1992; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relation Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS. 

[L.S.] Commissioner. 

CORRECTIONS- 

CORRECTION. 
An error occurred at 72 WAIG 2755 in Decision numbered 
745 of 1992 dated 28 October 1992 signed T. Pope, Deputy 
Registrar. 

A corrected Decision for matter numbered 745 of 1992 
is published hereunder. 

(Sgd.) T.J. POPE. 
Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by "The Federated 
Miscellaneous Workers' Union of Australia. WA Branch" 

for alteration of registered rules. 
No. 745 of 1992. 

TREVOR JOHN POPE. 
Deputy Registrar. 

28 October 1992. 
Decision. 

HAVING been directed by the President in his Order dated 
28 October 1992,1 have this day registered an alteration to 
Rule 4—Eligibility for Membership, in terms of the Order 
of the Full Bench in this matter. 

(Sgd.) T.J. POPE, 
Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Carolyn Joy Ward 

and 
Perth Modem Highschool P & C Association. 

No. 1630 of 1992. 
COMMISSIONER C.B. PARKS. 

3 March 1993. 
Order. 

WHEREAS on 24 December 1992 a Notice of Application 
was filed in the Commission wherein the applicant seeks the 
production of documents in relation to application No. 1595 
of 1992, pursuant to Regulation 80 of the Industrial 
Relations Commission Regulations 1985; and 

Whereas the matter was considered in chambers on 18 
January 1993; and 

Whereas the respondent agreed to provide the applicant 
with the documents sought and therefore the application was 
adjourned; 

And whereas a Notice of Discontinuance of Application 
was filed on behalf of the applicant on 3 March 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
M.P. Gillot Pty Limited 

and 
Janet Amdt. 

No. 20 of 1993. 
COMMISSIONER C.B. PARKS. 

22 February 1993. 
Order. 

WHEREAS a Notice of Application was filed in this 
Commission on 8 January 1993 wherein the applicant seeks 
an order for further particulars in relation to Application No. 
1528 of 1992; and 

Whereas on 20 January 1993 a Notice which listed the 
matter for consideration in Chambers on 26 January 1993, 
was forwarded to the parties by facsimile transmission; and 

Whereas by request of the parties on 25 January 1993, the 
matter listed in chambers did not proceed; 

And whereas on 22 February 1993, by order of the 
Commission, Application No. 1528 of 1992 was dismissed 
for the want of prosecution; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mark Anthony Nicholson 

and 
John Sands Pty Ltd. 

No. 107 of 1993. 
COMMISSIONER A.R. BEECH. 

19 February 1993. 
Order. 

WHEREAS the applicant has lodged an application for 
Further and Better Particulars in application numbered 1632 
of 1992; 

And whereas the Commission heard the parties to this 
matter in Chambers on the 16th day of February 1993; 

And whereas the Commission is of the opinion that the 
respondent should within 14 days of the 16th day of 
February 1993 provide to the applicant the respondent's 
understanding of the salary applicable to the applicant at the 
time of the termination of the contract of employment 
between the parties; and the respondent's understanding of 
the position held by the applicant at the time of the 
termination of the contract of employment between the 
parties; and further the date upon which the applicant 
commenced in that position; 

And whereas the Commission is of the opinion that in all 
other respects the application should be dismissed; 

And having heard Ms E. Kennealy on behalf of the 
applicant and Ms C. Robins on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

(1) That within 14 days of the 16th day of February 
1993 the respondent shall supply to the applicant 
a statement of: 
(a) the applicant's salary at the time of the 

termination of the contract of employment 
between the parties; 

(b) the position held by the applicant at the time 
of the termination of the contract of employ- 
ment between the parties and the date upon 
which he commenced in that position. 

(2) That in all other respects the application be 
dismissed. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for an extension of the time 
in which an answering statement to Application No. 30 of 

1993 is to be filed in the Commission. 
No. 135 of 1993. 

COMMISSIONER C.B. PARKS. 
16 February 1993. 

Order. 
WHEREAS on 4 February 1993 a Notice of Application, 
No. 135 of 1993, was filed wherein Palace Securities Pty Ltd 
seeks an order extending the time for the filing of an Answer 
to Application No. 30 of 1993, made pursuant to section 29 
(b)(i) & (ii) of the Industrial Relations Act 1979; and 

Having caused an enquiry to be conducted and there being 
no objection by Sydney Baverstock to an extension of the 
time for the filing of the aforementioned Answer I, the 
undersigned Commissioner pursuant to the powers con- 
ferred on me under the Industrial Relations Act 1979 do 
hereby order and direct:— 

(1) That any Answer to the claim made in Application 
No. 30 of 1993 (lodged with the Commission on 
11 January 1993), which Palace Securities Pty Ltd 
may wish to file with the Commission shall be so 
filed and a copy thereof served on Sydney 
Baverstock no later than 24 February 1993. 

(2) That Palace Securities Pty Ltd shall serve a copy 
of this Order on Sydney Baverstock forthwith. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. 206 of 1993. 

COMMISSIONER J.F. GREGOR. 
2 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for Produc- 
tion of Documents. By the application The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers' 
Union of Australia—Western Australian Branch (the 
CMESTU) seek that Robe River Iron Associates (Robe) 
make available for inspection by it the documents which are 
described in Schedule B (the schedule) to the Notice of 
Application. It also seeks that Robe produce and provide to 
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the CMESTU copies of the documents which it detailed in 
the Schedule. 

The documents the CMESTU seek, are identified in the 
schedule to the Notice which is incorporated hereunder: 

"1. Any written instruction or any record of any oral 
instruction relating to: 
(a) the National Day of Action on 30 November 

1992; or 
(b) interviews conducted with employees in the 

period between 26 November 1992 and 9 
December 1992 

issued to foremen or other staff of the Respondent 
by Mr Kevin Johnstone or other member of the 
Respondent's staff. 

2. Any documentation referred to or created by any 
member of the Respondent's staff, including 
foremen and stenographers, in the course of any 
interviews conducted with employees in the 
period between 26 November 1992 and 9 Decem- 
ber 1992, including, without limiting the general- 
ity of the foregoing: 
(a) any meetings between foremen and their 

crews on Friday 27 November; and 
(b) any meetings between Mr Tony Grocutt and 

employees on or about Friday 4 December 
1992. 

3. Personnel files for each of the witnesses in 
Hearing No. CR 716 of 1992. 

4. Any Department of Social Security Separation 
Certificates issued to any of the employees listed 
in the interim order of Commissioner J.F. Gregor 
made on 24 December 1992 in Hearing No. CR 
716 of 1992. 

5. Any documentation evidencing any contract be- 
tween the Respondent and Skilled Engineering 
Pty Ltd pursuant to which Wayne Neil Grigson 
was working at the Respondent's Pannawonica 
operations on or about 30 November 1993 (sic), 
provided that financial details embodied in the 
documentation need not be disclosed. 

6. Any document relating to the dismissal of the 
employees listed in the interim order of Commis- 
sioner J.F. Gregor made on 24 December 1992 in 
Hearing No. CR 716 of 1992 or the reasons for, 
or grounds of, their dismissal." 

The submissions of Mr Le Miere, of Counsel, in the 
support of the application are succinct. He says the power 
for the Commission to make orders such as the one sought 
are clearly set out in Section 27(1 )(o) of the Industrial 
Relations Act 1979 (the Act). By that section, the 
Commission's powers are discretionary. In either acceding 
to or rejecting an application it must exercise the discretion 
on the basis that it may make such orders as are just in 
respect of the discovery and inspection and production of 
documents. Concerning the data required by paragraphs 1. 
and 2. in the schedule, it is submitted that the documents 
requested are relevant and there is justification on the 
evidence already heard by the Commission to conclude that. 
The issues which have arisen from the evidence relate to 
interviews with employees who seek reinstatement pursuant 
to Application No. CR 716 of 1992 who were interviewed 
by Robe staff between the 26th of November 1992 and the 
9th of December 1992. It is said that it is clear that those 
interviews and the questions which were put and the answers 
which were given were subject of notation. It was further 
submitted, in respect of the first two paragraphs of the 
schedule, that the documents are of central importance to the 
case. It follows as a matter of justice the applicant should 
have access to them. Insofar as paragraph 3., which seeks 
production of personnel files is concerned, it is also the 
submission of Mr Le Miere that the personnel files are of 
central important to the case. Reference had already been 
made during the hearing to the personnel files of various 
employees. 

Insofar as the request under paragraph 4. is concerned, the 
attention of the Commission was drawn to the fact that some 

Separation Certificates had already been produced before 
the Commission and those certificates raised questions 
which are at issue in the proceedings. The issue raised is the 
identification on the Separation Certificate of the type of 
dismissal. It said that such identification has potential to 
throw doubt on the bona fides of the dismissal and therefore 
the CMESTU should have access to them. The documenta- 
tion described in paragraph 5. arises out of the evidence 
which is before the Commission. It is suggested the 
significance of the contract between Robe and it's contractor 
is whether or not that contract contains a term which permits 
Robe to specify that certain nominated employees of the 
contractor are not to work on site. It is said that if there is 
such a provision it may cast doubt on the significance and 
the strength of the position of Robe that it is necessary for 
the proper conduct of its operations that those actually 
engaged at its operations should give undertakings. Para- 
graph 6. seeks the presentation of any documents relating 
to the dismissal of persons listed in the Interim Order made 
by the Commission on the 24th of January 1993 and it is said 
that those documents go to the heart of the issues between 
the parties in the proceedings. 

In summary, Mr Le Miere indicated that it is his 
apprehension of Robe's position that it opposed the 
application on the basis of the amount of time that had 
passed during the proceedings in Application No. CR 716 
of 1992. It was submitted that there is no significant burden 
on Robe in complying with the Order because it was obvious 
that it would have had reference documents during the 
preparation of its case. The documents go to the heart of the 
factual issues which had been subject to cross-examination 
by Counsel from Robe. Grant of the application would not 
occasion any significant delay and any delay which it may 
cause was in Robe's hands. 

On behalf of Robe, Mr Dixon, of Counsel, advised that 
the application was opposed. He agreed that the matter was 
within the discretion of the Commission but reminded the 
Commission that in the exercise of this discretion it is 
obliged to take into consideration the commands of Section 
26. In doing so, it ought consider the chronology of events 
which commenced with the filing of an application for 
conference on the 8th of December 1992; the reference of 
the matter on the 14th of December 1992 and the hearings 
which took place during December 1992; the break in those 
hearings for at least five weeks and the resumption in 
February 1993. Mr Dixon drew to the Commission's 
attention that about 30 witnesses had been called and all had 
been cross-examined on a number of issues. As I understand 
this part of the argument, it is directed to the efficacy of the 
grant of an application which on the face of it would cause 
further delays to a matter which, in Robe's submission, was 
already much delayed. 

Mr Dixon also submitted that there is potentially a large 
volume of documentation required to be produced at a stage 
when the CMESTU case is virtually complete. If an Order 
was made. Robe would take it seriously and that would 
mean that it would have to properly evaluate all the 
documents in its possession. That would involve, because 
of the nature of the request, speaking with many people and 
examination of any notes, diary entries, loose pieces of 
papers and so on. This would be necessary to determine 
which material was relevant. Because of this Mr Dixon 
suggested that the delay which has been occasioned in 
making any demand for discovery and the further delay that 
would result from the grant of it were significant factors 
which should weigh against the granting of the Order 
requested. Mr Dixon referred the Commission to the 
Australian Broadcasting Commission v. Parish (1981) 45 
ALR 292 which dealt with issues arising from an application 
for discovery during or close to the time of a trial. In that 
circumstance the Court had exercised its discretion against 
issuing the Order sought. 

It is said that the breadth of discovery was oppressive in 
that paragraphs 1. and 2. nominate any documentation 
referred or created by any member of the Respondent's staff. 
Paragraph 1. referred to any written instrument or any record 
of any oral instruction concerning the National Day of 
Action. And that, according to Mr Dixon, could include 



instructions to employees concerning operational matters. 
This is indicative to the scope of what is requested. Mr 
Dixon submissed that the Commission should not in effect 
truncate the application, the whole of it should fail. Insofar 
as paragraph 3. is concerned, the scope of the request was 
challenged on the basis that some of the wimesses came into 
a different category to those who were subject of CR 716 
of 1992. Mr Dixon submitted that insofar as paragraph 4. is 
concerned, the Social Security Separation Certificates are 
not relevant to the determination of the matter before the 
Commission because they are statutory forms which have 
a limited choice of answering options. They are not required 
because the Commission is entitled to accept the evidence 
of the employees that their services were terminated on the 
grounds that they failed to give the undertaking that was 
sought for them. There was no reason, therefore, that the 
Social Security documents should then be brought into 
question in the face of that evidence. Insofar as paragraph 
5. is concerned, Mr Dixon emphasised that the contractual 
arrangement between Robe and its contractor is not relevant. 
The CMESTU did not rely in the grounds for Application 
No. CR 716 of 1992 on any conduct between Robe and its 
contractors and it can not be relevant what that contractual 
relationship is. The issue of confidentiality arises even if the 
Commission in the mind to grant the Order. In paragraph 6. 
the breadth of discovery which is sought has wide 
ramifications. All matters effecting dismissed employees 
could cover a whole range of issues such as payroll, housing 
and so on. Mr Dixon then made submissions concerning the 
request of the CMESTU that it achieve Orders which require 
Robe to produce and provide to it copies of the documents. 
It was his submission that neither Section 27(1 )(o) or 
Regulation 80 which deal with the right to discover 
documents create any obligation on a Respondent or a party 
to make copies available to others. 

That is sufficient scan of the arguments of the parties in 
this matter. 

I had cause to consider related matters in Construction, 
Mining and Energy Workers' Union of Australia, West 
Australian Branch v. Robe River Iron Associates (1992) 72 
WAIG 432.1 have no reason to form a different view to that 
which I formed in that case where I said that I believe the 
Commission had sufficient powers to make Orders of this 
nature as long as it was just to do so and of course that 
depends upon the facts in the matter. It would be unjust to 
visit upon a Respondent in a matter such as this a huge task 
of inspection of copious quantities of documents and culling 
them to meet the requirements of an Order if the purpose 
behind the application for production was speculative. It is 
my belief there must be a real and discernible reason 
identified why the information ought to be made available. 

Except in respect of the information requested in 
paragraph 4., that is the Social Security separation certifi- 
cates, and the documentary evidence of contract between the 
Respondent's and its contractor in paragraph 5., it appears 
that the main objections of Robe is that the application 
comes late in the proceedings; it would cause delays and the 
scope and breadth of the wording would create an inordinant 
burden upon Robe or, if the alternative claim of Mr Le Miere 
is accepted, upon its Solicitors. That is a substance of the 
objection to the grant of the Order except for the additional 
objections to supply of the information in paragraphs 4. or 
5. 

I see the matters this way. The matters which are covered 
in paragraphs 1. and 2. have been subject to evidence before 
the Commission and in view of the way that Application CR 
716 of 1992 is proceeding, that is the Applicant has 
completed its evidence and made its opening and will make 
submissions later, there is still the opportunity for it to make 
submissions about the information it seeks. Except as I 
qualify later the information requested under those para- 
graphs ought to be supplied. However, I accept the 
submission that the way that the first paragraph is written 
is wide and could create a burden for Robe. Therefore in 
respect of paragraph 1. my Order will incorporate paragraph 
1. except the words "or other member of the Respondent's 
staff" will be deleted. Insofar as paragraph 2. is concerned, 
the request is for information referred to or created by the 

persons identified in the paragraph in the course of any 
interviews. That limits the information, of course, to those 
persons who were present at the interviews and the Order 
sought by the Applicant in paragraph 2. will be granted. 

Insofar as paragraph 3. is concerned, no specific reason 
was advanced why the personnel files were of particular 
relevance and that Order will not be granted. Insofar as 
paragraph 4. is concerned, the production of Robe's copies 
of the Social Security separation certificates should cause 
no burden to it particularly when limited to those employees 
who are listed in my Interim Order of the 24th of December 
1992 in No. CR 716 of 1992. 

Insofar as paragraph 5. is concerned, in my view no good 
reason has been advanced why the private contractual 
relationships between Robe and its contractor who em- 
ployed Wayne Neil Grigson should be made available. In 
short, in my view the discretion would be improperly 
exercised if production was ordered in that circumstance and 
would not be just. The request in paragraph 6. is extremely 
broad. It lacks sufficient definition and the grant of Orders 
in paragraphs 1. and 2. should sufficiently cover the request 
for information which is described in paragraph 6. 

Minutes of Proposed Order will now issue which will 
provide for production of documents in accordance with the 
modified paragraph 1., paragraph 2., and paragraph 4. 
Insofar as copying the documentation is concerned, I have 
written on the rights in that respect in Construction, Energy 
and Mining Workers' Union of Australia, West Australian 
Branch v. Robe River Iron Associates No. 41 of 1992 
(supra). The CMETSU will be entitled to make copies 
however I will make it a condition of the Order that the 
Applicant meets the costs of the copies. In my Decision in 
No. 41 of 1992 I mentioned the need for the protection of 
ad hoc publication of the documents in that case. In my 
view, the documents in this case are in the same category 
and I will require that they be made available to the 
Applicant's solicitors and that the information contained not 
be made public without the permission of the Commission. 
The Minutes of the Order will now issue. 

Appearances: Mr R.L. Le Miere, of Counsel, and with 
him Mr R.D. Farrell, of Counsel, on behalf of the 
Applicants. 

Mr H.J. Dixon. of Counsel, and with him Mr T.H.F. 
Caspersz, of Counsel, on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. 206 of 1993. 

COMMISSIONER J.F. GREGOR. 
2 March 1993. 

Order. 
HAVING heard Mr R.L. Le Miere of Counsel, and with him 
Mr R.D. Farrell of Counsel, on behalf of the Applicants and 
Mr H.J. Dixon of Counsel, and with him Mr T.H.F. Caspersz 
of Counsel, on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under Section 27 
(l)(o) the Industrial Relations Act 1979 hereby orders— 

That the Respondent make available to the Appli- 
cants solicitors within 21 days such of the documents 
described hereunder as are in its power, possession and 
control, that is: 
(1) Any written instruction or any record of any oral 

instruction relating to: 
(a) the National Day of Action on 30 November 

1992; or 
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(b) interviews conducted with employees in the 
period between 26 November 1992 and 9 
December 1992 

issued to foremen or other staff of the Respondent 
by Mr Kevin Johnstone. 

(2) Any documentation referred to or created by any 
member of the Respondent's staff, including 
foremen and stenographers, who were present in 
the course of any interviews conducted with 
employees in the period between 26 November 
1992 and 9 December 1992, including, without 
limiting the generality of the foregoing: 

(a) any meetings between foremen and their 
crews on Friday 27 November; and 

(b) any meetings between Mr Tony Grocutt and 
employees on or about Friday 4 December 
1992. 

(3) Any Department of Social Security Separation 
Certificates issued to any of the employees listed 
in the interim order of Commissioner J.F. Gregor 
made on 24 December 1992 in Hearing No. CR 
716 of 1992. 

(4) That on inspection of the documents referred in 
(1),(2) and (3) herein on the request of the 
Applicant the Respondent shall supply copies of 
those documents at the expense of the Applicant. 

(5) That any information obtained from the reproduc- 
tion of documents described herein shall not be 
made public without the permission of the 
Commission. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 186 of 

1993 is to be filed in the Commission. 
No. 219 of 1993. 

COMMISSIONER C.B. PARKS. 
26 February 1993. 

Order. 
WHEREAS on 23 February 1993 a Notice of Application, 
No. 219 of 1993, was filed wherein the applicant seeks an 
order shortening the time for filing of an Answer to 
Application No. 186 of 1993, made pursuant to section 29 
(b)(i) & (ii) of the Industrial Relations Act 1979; and 

Having heard Mr M. Hotchkin (of counsel) on behalf of 
the applicant, and Mr T. Offer (of counsel) on behalf of the 
respondent, in Chambers, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the applicant Elizabeth Jean Hogg, shall 
forthwith serve a copy of this Order, No. 219 of 
1993, on Angiel Pty Ltd trading as Fremantle 
Prison Guardians. 

(2) That any answer to the claims made in Applica- 
tion No. 186 of 1993, filed with the Commission 
on 12 February 1993, which the respondent may 
wish to file with the Commission shall be so filed 
and a copy thereof served on the applicant no later 
than noon on Friday, 5 March 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 

which answering Statements to Application No. 235 of 1993 
is to be filed in the Commission. 

No. 236 of 1993. 
COMMISSIONER A.R. BEECH. 

5 March 1993. 
Order. 

WHEREAS an application was made by The Operative 
Painters & Decorators Union of Australia (W.A. Branch) 
and Others in accordance with the Industrial Relations Act 
1979; 

And whereas the application was heard by me, I, the 
undersigned Commissioner, pursuant to the powers con- 
ferred on me under the Industrial Relations Act 1979, do 
hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 235 of 1993, its accompanying 
Statement and this Order on Minister for Health 
and Others. 

(2) That an answer to the claim in Matter No. 235 of 
1993, lodged with the Commission on the 2nd day 
of March, 1993, shall be lodged with the Commis- 
sion and copies thereof be served on the Applicant 
within 7 days from the date of service of this 
Order. 

(Sgd.) A.R. BEECH, 
[U.S.] Commissioner. 

NOTICES— 

Appointments— 

APPOINTMENT. 
ADDITIONAL PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner G.L. Fielding to be an 
additional Public Service Arbitrator for a period of one year 
from 2nd March, 1993. 

Dated the 2nd day of March, 1993. 
W.S. COLEMAN, 

Chief Commissioner. 

APPOINTMENT. 
PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner J.A. Negus to be Public 
Service Arbitrator for a period of one year from 2nd March, 
1993. 

Dated the 2nd day of March, 1993. 
W.S. COLEMAN, 

Chief Commissioner. 
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APPOINTMENT. 
GOVERNMENT SCHOOL TEACHERS' TRIBUNAL. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of Section 75(7) of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner O.K. Salmon to be the 
Deputy Chairperson of the Government School Teachers' 
Tribunal with effect from the 22nd day of February, 1993. 

Dated at Perth this 22nd day of February, 1993. 
W.S. COLEMAN, 

Chief Commissioner. 

COUNTRY HIGH SCHOOL HOSTELS AWARD, 1979 
No. R 7A of 1979. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 25th day of February 1993. 
J. CARRIGG, 

Registrar. 

Country High School Hostels Award, 1979 
Award No. R 7A of 1979. 

This award shall be known as the Country High School 
Hostels Award, 1979 and shall replace Award No. 21A of 
1969 insofar as it relates to workers employed in the Hostels 
which are subject to the authority constituted under the 
Country High School Hostels Authority Act 1960. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Hours 
7. Contract of Service 
8. Rosters 
9. Overtime 

10. Public Holidays 
11. Long Service Leave 
12. Sick Leave 
13. Compassionate Leave 
14. Annual Leave 
15. Payment of Wages 
16. Weekend Work 
17. Mixed Functions 
18. Right of Entry 
19. Notices 
20. Paid Leave for English Language Training 
21. Laundry and Uniforms 
22. Time and Wages Record 

23. Casual Employees 
24. Shift Work 
25. Meal Money 
26. District Allowance 
27. Special Rates and Provisions 
28. Deleted 
29. Under-Rate Employees 
30. Deleted 
31. Part-Time Employees 
32. Wages 
33. Maternity Leave 
34. Fares and Travelling Time 
35. Deduction of Union Subscriptions 
36. Trade Union Training Leave 
37. Leave to Attend Union Business 
38. Award Modernisation 
39. Skills Acquisition 

Appendix I—Liberty to Apply 
Appendix II—Respondents 

3.—Scope. 
This award shall apply to Cooks, Groundsmen and/or 

Gardeners, and Domestic Workers employed in Hostels for 
the purposes of the Country High School Hostels Authority 
Act 1960. 

4.—Term. 
This award shall be for a term of two years from the first 

day of February, 1980. 

5.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

6.—Hours. 
(1) (a) The ordinary working hours shall be an average 

of 38 per week in accordance with (b) below. The hours 
worked shall not exceed forty in any one week or at the 
option of the employer eighty hours per fortnight and shall 
not exceed eight in any one day and shall be worked on any 
five days of the week. 

(b) As the means of working a 38 hour week, an employee 
shall be entitled to payment including shift and weekend 
penalties for the following days on which the employee shall 
not be required to attend for work: 

(i) 3 agreed days during the first school term vacation 
in each year. 

(ii) 2 agreed days during each of the other school term 
vacations. 

(iii) 5 agreed days during the Christmas vacation. 
(2) Subject to clause 8.—Overtime, the spread of shift in 

any one day shall not exceed twelve and a half hours. 
(3) An employer shall not change from a forty hour week 

to an eighty hour fortnight, except upon giving one month's 
notice of the intention so to do to the Union. 

(4) Meal breaks shall not be counted as time worked. 
(5) A morning tea break shall be allowed by the employer. 

The time allowed for such break shall not exceed ten 
minutes which shall be taken when convenient to the 
employer without deduction of pay for such time. 

7.—Contract of Service. 
(1) Except in the case of dismissal for misconduct an 

employee's service shall not be terminated unless they have 
received one week's previous notice or payment for such 
period in lieu thereof. 

(2) Except by agreement with the employer no employee 
shall resign without first giving one week's notice and in the 
absence of such notice the employer may withhold holiday 
or other pay up to the amount of a week's wages. 

(3) This clause shall not apply to casual employees. 
(4) Notwithstanding the foregoing, during the first four 

weeks of employment, an employer may dismiss an 
employee or an employee may leave the employment by 
either one giving the other not less than one hour's notice. 

(5) (a) Subject to the provisions of subclause (1) of Clause 
6.—Hours, during the school vacation periods the employer 



shall be relieved of the obligation to provide work and the 
employee shall not be entitled to the payment of wages in 
respect of any such period during which no work is 
performed other than any period during which the employee 
is on annual leave or a public holiday which falls on a day 
the employee would normally have worked. 

(b) A part-time employee shall be given payment for the 
days referred to in subclause (l)(b) of Clause 6.—Hours of 
this Award in the proportion that the hours worked each 
week bear to 40. 

(6) Where an employee is dismissed for misconduct, 
wages shall be paid up to the time of dismissal only. 

8.—Rosters. 
(1) The ordinary hours of duty prescribed in Clause 

6.—Hours of this Award shall be set out in a roster which 
shall be posted in a convenient place where it can be readily 
seen by the employees concerned. 

(2) The roster shall set out the time each employee starts 
and finishes each shift and also the break in the shift, 
together with the days each employee is rostered off duty. 

(3) No more than two breaks shall be allowed in any one 
shift, including meal breaks, provided that the maximum 
period worked between breaks in the shift shall be five 
hours. This provision shall not apply to night shift 
employees who shall work a shift of eight hours straight. 

(4) Except as provided for in subclause (3) of this clause 
meal breaks shall be for a period of at least thirty minutes 
but not greater than one hour for each meal. 

(5) Except at the change of roster, no employee shall be 
rostered for duty until at least ten hours have elapsed from 
the time their previous rostered shift ended. 

(6) The roster shall be posted at least 48 hours before it 
comes into operation. No alteration shall be made to the 
roster unless the employee concerned is notified before the 
conclusion of their rostered shift immediately before the 
changed shift. 

9.—Overtime. 
(1) Except as hereinafter provided, all time worked in 

excess of the ordinary working hours prescribed in Clause 
6.—Hours, or Clause 31.—Part-Time Employees, of this 
Award, shall be overtime and shall be paid for at time and 
one-half for the first two hours and double time thereafter. 

(2) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided for in Clause 6.—Hours, or Clause 
31.—Part-Time Employees shall be paid for at the rate of 
double time with a minimum engagement of four hours. 

(3) All overtime worked on a Saturday or Sunday shall 
be paid for at the rate of double time. 

(4) An employee recalled to work shall be paid a 
minimum of three hours at overtime rates and for all 
reasonable expenses incurred in returning to work. 

(5) Where the employee and the employer so agree, time 
off in lieu of payment for overtime may be allowed 
proportionate to the payment to which they are entitled. 
Such time off to be taken at the convenience of the employer 
provided that: 

(a) such time off is in unbroken periods according to 
each period of overtime worked; and 

(b), the time off in lieu of overtime is taken within 
twenty-eight days from the time when it was 
worked. 

(6) Where an employee has not been notified the previous 
day or earlier that they are required to work overtime the 
employer shall ensure that employees working such over- 
time for an hour or more shall be provided with any of the 
usual meals occurring during such overtime or be paid $5.80 
each meal. 

10.—Public Holidays. 
(1) The following days or the days observed in lieu 

thereof shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely. New Year's 
Day, Australia Day, Good Friday, Easter Monday, Anzac 

Day, Labour Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties in lieu of the days named in this subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof fall on a Saturday or Sunday, the holiday shall be 
observed on the next succeeding Monday or when Boxing 
Day falls on a Monday, the holiday shall be observed on the 
next succeeding Thesday. 

(b) When any of the days observed as a holiday in this 
clause fall during a period of annual leave, the holiday or 
holidays shall be observed on the next succeeding work-day 
or days as the case may be after completion of that annual 
leave. 

(3) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a public holiday or, as the case may be a 
public half-holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

(4) Any worker who is required to work on the day 
observed as a holiday as prescribed in this clause in her/his 
normal hours of labour shall be paid for the time worked at 
the rate of double time and a half, or if the worker agrees 
to be paid for the time worked at the rate of time and one 
half and in addition be allowed to observe the holiday on 
a day mutually acceptable to the employer and the worker. 

(5) When a worker is absent on leave without pay, sick 
leave without pay or workers' compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where the worker is 
on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday as prescribed by this 
clause, the worker shall be entitled to be paid for such 
holiday. 

(6) This clause shall not apply to casual workers. 

11.—Long Service Leave. 
The conditions governing the granting of long service 

leave due to full-time government wages employees 
generally shall apply to workers covered by this award. 
Provided that all time during term vacation periods when the 
worker cannot be usefully employed shall count as service 
for the purposes of those conditions. 

12.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the grounds of personal ill health or 
injury for one sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the worker leaves the service 
of the employer, in the event of the worker being entitled 
by service subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the worker shall as soon as 
reasonably practicable advise the employer of her inability 
to attend for work, the nature of her illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall be 
given to the employer within 24 hours of the commencement 
of the absence. 

(4) No worker shall be entitled to the benefit of this clause 
unless she produces proof to the satisfaction of the employer 
or his representative of such sickness provided that the 
employer shall not be entitled to a medical certificate for 

10365—11 
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absences of less than three consecutive working days unless 
the total of such absences exceeds five days in any one 
accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker, who suffers 
personal ill health or injury during the time when she is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to her place of residence or a hospital as a 
result of her personal ill health or injury for a period of seven 
consecutive days or more and she produces a certificate from 
a registered medical practitioner that she was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if she is unable 
to attend for work on the working day next following her 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the' 
worker was entitled at the time she proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause that portion of the annual leave equivalent to 
the paid sick leave is hereby replaced by the paid sick leave 
and the replaced annual leave may be taken at another time 
mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 9—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 9—Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
illness or injury is the result of the worker's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

(8) For the purposes of this clause, all time during term 
vacation periods when a worker cannot be usefully 
employed, shall count as service. 

13.—Compassionate Leave. 
A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father- 
in-law, mother-in-law, mother, brother, sister, child or 
stepchild be entitled on notice, of leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of the employer. 

Provided that payment in respect of compassionate leave 
is to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with her roster, or on long service leave, annual leave, sick 
leave, worker's compensation, leave without pay or on a 
public holiday. 

14.—Annual Leave. 
(1) Except as hereinafter provided, a period of four weeks' 

leave shall be allowed to an employee by the employer after 
each period of twelve months' continuous service with such 
employer. 

(2) Prior to commencingJeave, each employee shall be 
paid for that period of leave: 

(a) At the rate of wage, the employee would have 
received had they not proceeded on leave. In the 

case of rostered employees that wage shall include 
the shift work and weekend penalties that em- 
ployee would have received had they not pro- 
ceeded on leave. 

Where it is not possible to calculate the shift 
and weekend penalties the employee would have 
received, the employee shall be paid the average 
of such payments made each week over the four 
weeks prior to taking leave; 

or 
(b) At the rate of wage shown in Clause 32.—Wages, 

of this Award for their class of work and in 
addition be paid a loading of 17.5 per cent, 

whichever is the greater benefit to the employee. 
(3) (a) Except as provided in paragraph (b) of this 

subclause if after one month's continuous employment an 
employee lawfully terminates their employment or their 
employment is terminated by the employer through no fault 
of the employee the employee shall be paid 3.08 hours' pay 
(at the rate prescribed by subclause (2) of this clause) in 
respect of each completed week of continuous service for 
which annual leave has not already been taken. 

(b) An employee who is dismissed for misconduct which 
occurred after the completion of a twelve monthly qualify- 
ing period, but before they have taken annual leave in 
respect of that qualifying period shall, subject to Clause 
7.—-Contract of Service, be given payment for the leave 
accrued but not taken. 

(4) The annual leave prescribed in subclause (1) of this 
clause may, by consent between the employer and the 
employee, be taken in three portions provided that no 
portion shall be less than one week. 

(5) Any time in respect of which an employee is absent 
from work except school vacation periods, paid sick leave 
or unpaid sick leave up to three months, the first twenty-six 
weeks of any absence on workers' compensation, annual 
leave, long service leave and compassionate leave, shall not 
count for the purpose of determining annual leave entitle- 
ments. 

(6) Leave shall be given as soon as practicable after 
falling due and shall not accumulate except with the consent 
of the employee, but in no case shall it accumulate for more 
than two years. 

(7) Before going on annual leave each employee shall be 
given at least two weeks' notice of the date leave is to be 
taken, unless the employee and the employer agree on a 
lesser period. 

(8) The provisions of this clause shall not apply to casual 
employees. 

15.—Payment of Wages. 
(1) Wages shall be paid at least twice per calendar month 

or fortnightly at the option of the employer. 
(2) Accompanying each payment of wages shall be a pay 

advice slip to be retained by the worker. On this slip the 
employer shall clearly detail the gross wage, its composi- 
tion, the net wages payable and show details of each 
deduction. 

(3) Overtime shall be calculated and based on the 
aggregate wage as provided in the wages clause before any 
deduction is made for board and/or lodging. 

(4) Subject to subclause (5) of this clause, upon 
termination of employment, the employer shall pay to the 
worker all moneys earned by or payable to the worker before 
the worker leaves the premises or the same shall be 
forwarded to the worker by post on the following day. 

(5) Where a worker terminates his/her employment 
without notice as required in subclause (2) of Clause 
14.—Contract of Service of this award, the employer shall 
forward as soon as reasonably possible all moneys earned 
by or payable to such worker to that worker by post. 

(6) If a worker fails to collect her/his wages on the 
appointed day, such wages shall thereafter be available for 
collection at previously notified times during office hours. 
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(7) No deduction shall be made from an employee's 
wages unless the employee has authorised such deduction 
in writing. 

16.—Weekend Work. 
All ordinary hours of work performed between midnight 

on Friday and midnight on Sunday shall be paid for at the 
rate of time and one half. 

17.—Mixed Functions. 
(1) Workers employed at work for which a higher rate is 

fixed shall be paid such higher rate whilst so employed. 
(2) If employed for two hours or more on the higher class 

of work she shall be paid the higher rate for the whole of 
that day. 

18.—Right of Entry. 
The Union Secretary or his nominee, shall be entitled to 

interview members of the union on the employer's premises 
at reasonable times. 

19.—Notices. 
If the union so requests a copy of this award shall be 

posted on a board of reasonable size in the place where it 
may be conveniently and readily seen by every worker 
concerned. The Union Secretary may also post thereon such 
other notices relating to union matters as are reasonable. 

20.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss of 

pay shall be granted to employees from a non-English 
speaking background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
employees, or are not able to meet the accepted production 
requirements of that particular occupation or industry, to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate union(s). 

(2) Leave will be granted to enable employees selected 
to achieve an acceptable level of vocational English 
proficiency. In this respect the tuition content with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) hereof shall be agreed between the employer, 
the Union(s), and the Adult Migrant Education Service or 
other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment participation 
in training will be on the basis of minimum of 100 hours per 
employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication, safety, welfare, and productivity within the 
employee's current position as well as those positions to 
which the employee may be considered for promotion or 
redeployment. It will also take account of issues in relation 
to training, retraining and multiskilling, award restructuring, 
industrial relations and safety provisions, and equal opportu- 
nity employment legislation. 

21.—Laundry and Uniforms. 
(1) Each employee shall be entitled to all laundering of 

uniforms at the expense of the employer, but where the 
employer elects not to launder the uniforms the employee 
shall be paid an allowance of 90 cents per week. 

(2) The employer shall provide all uniforms which shall 
at all times remain the property of the employer. Provided 
that in lieu of providing uniforms, the employer may make 
an allowance of $2.60 per week. 

(3) Where an employee is required by the employer to 
wear special clothing, such clothing shall be provided and 
laundered by the employer at the employer's expense. 

22.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

or records containing the following particulars: 
(a) Name of each worker; 
(b) The nature of her work; 

(c) The hours worked each day and each week; 
(d) The wages and overtime (if any) paid each week; 
(e) The age of each junior worker. 

Any system of automatic recordings by machines shall be 
deemed to comply with this provision to the extent of the 
information recorded. 

(2) The said record shall be signed by the worker. 
(3) The record shall be open to inspection by a duly 

accredited representative of the Union once in each week, 
at the office of the employer, on days other than Saturday 
and Sunday between the hours of 9 a.m. and 5 p.m. (except 
from 12 noon to 2 p.m.). 

23.—Casual Employees. 
A casual employee shall be engaged for a period of up to 

four weeks and shall be paid twenty per cent over the rates 
specified herein for their class of work. 

24.—Shift Work. 
(1) (a) Where on any day a worker commences her 

ordinary hours of work before 4 a.m. or after 12 noon, she 
shall be paid a loading with respect to those ordinary hours 
of fifteen per cent 

(b) The provisions of paragraph (a) of this subclause do 
not apply to a worker who on any day commences her 
ordinary hours of work after 12 noon and completes those 
hours before 6 p.m. on that day. 

(c) Where a worker works a broken shift each portion of 
that shift shall be considered a separate shift for the purpose 
of this clause. Provided that a shift broken by a meal break 
of one hour or less shall not constitute a broken shift. 

(2) (a) Subject to the provisions of subclause (4) of this 
clause all work performed during ordinary hours on a 
Saturday or Sunday shall be paid at the rate of time and one 
half. 

(b) The rates prescribed in this subclause shall be in 
substitution for and not cumulative on the rates prescribed 
in subclause (1) of this clause. 

(3) Where a worker's rostered hours of duty in any day 
are extended by an early start or a late finish the shift work 
or weekend rates as the case may be shall be paid for such 
additional time worked in addition to any overtime payable 
under clause 8.—Overtime of this award. 

(4) Where the ordinary hours of work span 12 midnight 
on a Friday night or Sunday night the additional payments 
for shift work and work during the weekend may be made 
at the option of the employer : 

(a) by calculation for the whole shift according to the 
rate of the additional payment for the greater part 
of the shift; or 

(b) by the calculation for each part of the shift 
according to the rate applicable for additional 
payment for shift work and work during the 
weekend as the case may be. 

Provided that having decided on one method of calcula- 
tion the employer shall give at least two week's notice of 
intention to change to the other method and any such change 
shall be given effect with respect to the shift commencing 
on a Friday. 

25.—Meal Money. 
(1) An employee required to work overtime for more than 

two hours, without being notified on the previous day or 
earlier that they will be so required to work, shall be supplied 
with a meal by the employer or paid $5.80 for a meal. 

(2) No such payment need be made to employees living 
in the same locality as the place of their employment who 
can reasonably return home for such meals. 

(3) If an employee in consequence of receiving such 
notice has provided themselves with a meal or meals and is 
not required to work overtime or is required to work less 
overtime than notified, they shall be paid the amount above 
prescribed in respect of the meals not then required. 
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26.—District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 

"Partial Dependant" in relation to an employee 
means; 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall as described hereunder and as 
delineated on the plan at subclause (16) of this clause. 

District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 
allowance at the rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for, the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 

plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of the partial depen- 
dant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 

Column I Column II Column III Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate 

$ per week Town or Place $ per week 
6 50.40 Nil Nil 
5 41.20 Fitzroy Crossing 55.40 

Halls Creek 
Timer River Camp 
Nullagine 
Liveringa (Camballin) 51.60 
Marble Bar 
Wittenoom 
Karratha 48.60 
Port Hedland 45.10 

4 20.70 Warburton Mission 55.90 
Carnarvon 19.50 

3 13.10 Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 9.30 Kalgoorlie 3.10 
Boulder 
Ravensthorpe 12.40 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to double the 
rate of district allowance shown. 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after 1 January 1991. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
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such period a district allowance at the appropriate rate 
pursuant to subclauses (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a Public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. 
The allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of July, 1988 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(i) As from the first pay period commencing on or 
after July 1, 1988 the difference shall be reduced 
by thirty-three and one third (33 1/3%) per cent; 
and 

(ii) As from the first pay period commencing on or 
after January 1, 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(iii) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

(16) District Allowance Boundaries Map. 

27.—Special Rates and Provisions. 
(1) (a) All employees called upon to clean closets, 

connected with septic tanks or sewerage shall receive an 
allowance of 45 cents per closet per week. 

(b) For the purposes of this clause one metre of urinal 
shall count as one closet and three urinal stalls shall count 
as one closet. 

(2) Where employees are required to work in water they 
shall be supplied with rubber boots. 

(3) Employees required to clean toilets, use acids, wash 
dishes, handle detergents, acids, soaps or injurious sub- 
stances shall be supplied with rubber gloves. 

(4) Where the conditions of work are such that employees 
are unable to avoid their clothing becoming wet or dirty, 
they shall be supplied with suitable protective clothing free 
of charge by the employer. 

(5) Where suitable protective clothing is supplied by the 
employer to an employee such clothing shall remain the 
property of the employer. 

28.—Deleted. 

29.—Under Rate Employees. 
(1) Any employee who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Western Australian Industrial 
Relations Commission for determination. 

(3) After application has been made to the Commission, 
and pending the Commission's decision the employee shall 
be entitled to work for and be employed at the proposed 
lesser rate. 

30.—Deleted. 

31.—Part-Time Employees. 
(1) Notwithstanding anything contained in this Award, 

employees may be regularly employed to work less hours 
per week than are prescribed in Clause 6.—Hours, of this 
Award, and such employee shall be remunerated at a weekly 
rate pro rata to the rate prescribed for the class of work on 
which they are engaged in the proportion which their hours 
of work bear to the hours fixed by Clause 6.—Hours, hereof, 
for their class of work. 

Provided that part-time employees engaged to work less 
than twenty hours per week shall be remunerated at a weekly 
rate pro rata to the rate prescribed for the class of work on 
which they are engaged, plus an additional 10 per cent 

(2) When an employee is employed under the provisions 
of this clause, they shall receive payment for wages, for 
annual leave, for holidays and for sick leave on a pro rata 
basis in the same proportion as the number of hours 
regularly worked each week bears to 40 hours. 

(3) Subject to the provisions of subclause (2) of Clause 
9.—Overtime, part-time employees shall be engaged for a 
minimum of two hours on each day on which they are 
required to work. 

(4) The Secretary of the Union shall be advised within 28 
days of the date of this Award of all employees employed 
in a part-time capacity. 

(5) The Secretary of the Union shall be advised within 
seven days of any part-time position created after the date 
of this Award. 

(6) Any dispute as to whether a part-time position is 
necessary shall be referred to the Western Australian 
Industrial Relations Commission. 

(7) Liberty is reserved to either party to apply to delete 
or amend this clause at any time. 

32.—Wages. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The minimum weekly rates of wage payable to 
employees covered by this Award shall be as follows: 

$ 
Cook 
1st year of employment 388.00 
2nd year of employment 392.20 
3rd year of employment and thereafter 396.20 
Groundsperson and/or Gardener 
1st year of employment 374.20 
2nd year of employment 375.70 
3rd year of employment and thereafter 382.70 
Domestic Employee 
1st year of employment 360.70 
2nd year of employment 365.20 
3rd year of employment and thereafter 369.20 

The classification Domestic Employee includes the 
following designations: 

Kitchen Attendant, Cleaner, Yard Assistant, Dining 
Room Attendant, and Laundry Attendant. 

(2) General Conditions: 
(a) Senior employees appointed as such by the 

employer shall be paid $14.30 per week in 
addition to the rates prescribed herein. 

(b) A leading hand placed in charge of not less than 
three other employees shall be paid $14.30 per 
week extra. 
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33.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 
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(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

34.—Fares and Travelling Time. 
(1) Where an employee is required during his normal 

working hours, by his employer, to work outside his usual 
place of employment the employer shall pay the employee 
any reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) hereof. 

(2) (a) Where an employee is required and authorised to 
use his own motor vehicle in the course of his duties he shall 
be paid an allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding anything 
contained in this subclause the employer and the employee 
may make any other arrangement as to car allowance not 
less favourable to the employee. 

(b) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall commence 
on the first day of July and end on the thirtieth day of June 
next following. 

Rates of Hire for use of Employee's own Vehicle on 
Employer's Business. 

Schedule 1—Motor Car. 
Distance travelled during a Engine Displacement 
year on official business (in cubic centimetres) 

Over 1600 cc Under 1600 cc 
-c/km -c/km 

Metropolitan Area— 
First 8,000 kilometres 30.8 22.4 
Over 8,000 kilometres 19.9 15.0 
South West Land Division- 
First 8,000 kilometres 31.5 23.1 
Over 8,000 kilometres 20.4 15.4 
North of 23.5* south latitude— 
First 8,000 kilometres 35.3 26.1 
Over 8,000 kilometres 22.6 17.1 
Rest of the State— 
First 8,000 kilometres 32.8 24.0 
Over 8,000 kilometres 21.2 16.0 

Schedule 2—Motor Cycle. 
Distance Travelled During a 
Year on Official Business Rate 

c/km 
All Areas of State: 
First 8,000 kilometres 8.9 
Over 8,OCX) kilometres 5.6 

(3) The allowances prescribed in this clause shall be 
varied in accordance with any movement in the allowances 
in the Public Service Motor Vehicle Allowance Award, 
1976. 

35.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

36.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their Union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 
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(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the relevant Union indicating that the 
employee has been nominated for the course. The applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the Authority which is 
conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one-half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

37.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union-nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and em- 
ployer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union-nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved; 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

38.—Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides for more flexible and 
efficient working arrangements, enhances productivity, 
improves the quality of working life, skills and job 
satisfaction and assists positively in the restructuring 
process. 

(2) In conjunction with testing the new award structure, 
the Union is prepared to discuss all matters raised by the 
employers for increased flexibility and efficiency. As such 
any discussion with the employers must be premised on the 
understanding that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any 
agreement 

(e) Agreements are to be submitted for ratification by 
the Commission. 

(f) The dispute settlement procedure will apply if 
agreement cannot be reached on a particular issue. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose that award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

39.—Skills Acquisition. 
(1) Establishment of Skill Level 

(a) The parties to this Award shall determine the 
appropriate range of skills applicable to each 
classification level contained in Clause 32.— 
Wages. 

(b) Each employee shall be paid the wage rate 
specified for a classification level defined in 
accordance with (l)(a). 

(c) Where the employee is required to apply skills, 
which in total or in part correspond to the skills 
required of the higher classification than that to 
which they are appointed, the employee shall 
receive the rate of pay corresponding to that 
higher classification in accordance with Clause 
17.—Mixed Functions of this Award. 

Such higher rate of pay shall be payable for the 
duration of the application of the higher level of 
skills in accordance with Clause 17—Mixed 
Functions of this Award. 

(d) The level of skills possessed by each employee 
shall be determined by training standards, certifi- 
cation and experience in accordance with sub- 
clauses (2) and (3) of this clause. 

(e) "Experience" for the purpose of this clause, 
means skills gained in an industry or occupation 
or away from work and which are recognised 
within the classification structure. 

(2) Training Standards 
(a) Where relevant training standards have been 

developed by the statutory State Training Author- 
ity, those standards shall be adopted in respect of 
matters relating to training in the industries and 
callings covered by this Award. 



(b) Where relevant national training standards have 
been registered by the National Training Board, 
those standards shall be adopted in respect of 
matters relating to training in the industries and 
callings covered by this Award. 

(c) Where relevant training standards have not been 
developed by the statutory State Training Author- 
ity or registered by the National Training Board, 
the parties to this Award shall establish the 
standards to be adopted with respect of matters 
relating to training in the industries and callings 
covered by this Award. 

(d) "Training standards" for the purposes of this 
clause shall include, but not be limited to, the 
following: 

(i) the standards and competencies of skills 
required for each calling; 

(ii) curricula development; 
(iii) training courses; 
(iv) articulation and accreditation requirements 

for both on and off the job training; 
(v) on the job training guidelines. 

(3) Training Standards, Vocational Education and Ac- 
creditation 

All training and vocational education for the purpose of 
imparting skills corresponding to the classification structure 
of this award shall be: 

(a) consistent with the training standards established 
in accordance with subclause (2); 

(b) of a form which is recognised for the purpose of 
attainment or contributory towards the attainment 
of an accredited vocational education qualifica- 
tion; and 

(c) accredited by the statutory State Training Author- 
ity; or 

(d) in the absence of the statutory State Training 
Authority, agreed by the parties to this Award as 
adequate in meeting the requirements of subclause 
(3). 

Appendix I—Liberty to Apply. 
Liberty is reserved to the employer to apply to amend 

clause 20.—Board and Lodging. 

Appendix 11—Respondent. 
Country High School Hostels Authority 
37 Havelock Street 
WEST PERTH WA 6005 

Dated at Perth this 18th day of December 1979. 

DAIRY FACTORY WORKERS' AWARD 1982 
No. A 15 of 1982. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 16th day of February 1993. 
J. CARRIGG, 

Registrar. 

Dairy Factory Workers' Award 1982 
Award No. A 15 of 1982. 

1.—Title. 
This award shall be known as the Dairy Factory Workers' 

Award 1982 and replaces the Dairy Factory Workers' 
Award 1965. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31 st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. Award Modernisation 
3. Scope 
4. Area 
5. Term 
6. Special Rates 
7. Casual Employees 
8. Leading Hands 
9. Hours 

10. Overtime 
11. Meal Money 
12. Saturday and Sunday Rates 
13. Annual Leave 
14. Public Holidays 
15. Shift Work 
16. Absence Through Sickness 
17. Contract of Service 
18. Mixed Functions 
19. Right of Entry 
20. Time and Wages Record 
21. Payment of Wages 
22. Protective Clothing 
23. Under-Rate Employees 
24. Breakdowns 
25. Junior Employee's Certificate 
26. Bereavement Leave 
27. Long Service Leave 
28. Vehicle Allowance 
29. Wages 
30. Definitions 
31. Maternity Leave 
32. Part-Time Employees 
33. Settlement of Disputes Procedure 
34. Superannuation 

Appendix A—Long Service Leave 
Schedule of Respondents 

2A.—Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry, and to enhance the career opportunities 
and job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise and 
shall be agreed between the employer and the Union. 

(3) Where a consultative mechanism is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by any 
proposed change at the plant or enterprise must 
genuinely agree to the change; 
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(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions proposed for in the agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ- 
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relation^ Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

3.—Scope. 
This award shall apply to employees employed in the 

callings set out in clause 29.—Wages of this award in butter 
and/or cheese factories, milk condenseries and establish- 
ments in which persons are permitted pursuant to the Milk 
Act 1946-1964, to treat milk and replaces Award of 15 of 
1964. 

4.—Area. 
This award shall operate throughout the State of Western 

Australia. 

5.—Term. 
The term of this award shall be for a period of one year 

from the beginning of the first pay period commencing on 
or after the 25th day of June, 1982. 

6.—Special Rates. 
(1) An employee required to enter and clean any enclosed 

vat or tank shall be paid 36 cents per clean. 
(2) An employee required to clean out a "powder box" 

or "spray drier" shall be paid 94 cents per clean. 
(3) An employee shall receive 42 cents for every hour of 

which he/she spends 20 minutes or more in a cold chamber 
in which the temperature is less than 0"C. 

(4) An employee shall receive 11 cents for every hour 
he/she spends in a cold chamber in which the temperature 
is between 4°C and 0°C inclusive. 

7.—Casual Employees. 
(1) A casual employee shall not be engaged for a period 

greater than one week unless engaged to cover seasonal 
demands during the summer months or other circumstances 
as agreed between the employer and the union. 

(2) A casual employee shall receive a 20% loading in 
addition to the rate prescribed for their class of work. 

8.—Leading Hands. 
In addition to the rates prescribed in Clause 29.—Wages, 

of this award a leading hand shall be paid— 
Per Week 

$ 
(1) if placed in charge of not less than three 

and not more than ten other employees 16.60 
(2) if placed in charge or more than ten and 

not more than 20 other employees 25.50 
(3) if placed in charge of more than 20 other 

employees 32.70 

9.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week. Except where provided elsewhere, 152 
hours to be worked over 19 days per 28 day period shall 
constitute four week's work. 

(2) By agreement between the employer and the Union 
the following may constitute the ordinary hours of an 
employee in lieu of the provisions of subclause (1) hereof: 

(a) 38 hours over any five days within a work cycle 
of seven consecutive days; or 

(b) 76 hours over not more than ten days within a 
work cycle of 14 consecutive days; or 

(c) 114 hours over not more than 15 days within a 
work cycle of 21 consecutive days. 

(3) (a) Where the ordinary hours are worked over 19 days 
in a 28 day period, that Day Off duty during the 
work cycle occasioned by subclause (1) hereof 
shall be taken in conjunction with a day on which 
the worker would be rostered off duty in accor- 
dance with his roster. 

(b) An employer and employee may by agreement 
allow such Days Off to accumulate and be taken 
as consecutive Days Off. 

(c) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day in which case the ordinary Day Off 
shall become an ordinary working day. 

(d) Where RDO's are allowed to accumulate, the 
employer may require that they be taken within 12 
months of the employee becoming entitled to an 
RDO. 

(4) The ordinary working hours shall not exceed eight on 
any day. Except in the case of shift employees the ordinary 
hours shall be worked between 7.00 a.m. and 6.00 p.m. 

(5) A meal break of not more than one hour nor less than 
30 minutes shall be granted each day. 

(6) Where three shifts are worked over the 24 hours of 
each day a crib break of 20 minutes shall be allowed during 
the ordinary working hours and shall be taken at the 
employer's convenience. 

(7) An employee shall not be compelled to work less than 
three hours and not more than five hours continuously before 
taking a break for a meal. 

(8) Shifts in which the ordinary working hours are not 
continuous except as provided in subclauses (5) and (7) 
hereof shall be known as broken shifts. 

Such shifts shall be worked within a spread of 14 hours 
and shall finish not later than 10 p.m., provided that where 
the spread of hours exceeds 12 hours an employee shall 
receive a minimum payment of time and one-half for two 
hours in lieu of the penalty contained in subclause (2) of 
Clause 15.—Shift Work, of this award. 

(9) Daily rostered start and finish times may be altered 
by the employer provided the employees affected are given 
reasonable notice of such alteration. 

(10) The operation of this clause shall be monitored for 
a period of six months and shall be the subject of further 
discussion between the parties if required. 

10.—Overtime. 
(1) Except as hereinafter provided, for all work done 

outside the ordinary hours of duty or outside the daily 
rostered start and finish times payment shall be made at the 
rate of time and one-half for the first two hours and double 
time thereafter, except in the case of work done outside a 
spread of 14 hours on broken shifts when payment shall be 
made at the rate of double time. 

(2) Overtime on shift work shall be based on the rate 
payable for shift work. 

(3) Notwithstanding anything contained in this award— 
(a) The employer may require any employee to work 

reasonable overtime at overtime rates, and such 
employee shall work overtime in accordance with 
such requirements. 

(b) No union or employee or employees bound by this 
award shall in any way, whether directly or 
indirectly, be a party to or concerned in any ban, 
limitation or restriction upon the working of 
overtime in accordance with the requirements of 
this subclause. 
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(4) In the calculation of overtime rates, each day's work 
shall stand alone. 

(5) The overtime rates prescribed in this clause shall not 
apply to an employee who works overtime— 

(a) because of a private arrangement between himself 
and another employee; or 

(b) to effect the periodical rotation of shifts. 
(6) (a) All time worked outside the ordinary hours of duty 

or outside the daily rostered start and finish times 
on Sundays or after 12 noon on Saturdays shall be 
paid for at the rate of double time. 

(b) All time worked on any day prescribed as a 
holiday under this award shall be paid for at the 
rate of double time and one-half. 

(7) When an employee is required for duty during any 
meal time whereby his meal time is postponed for more than 
half an hour he shall be paid at overtime rates until he gets 
his meal. 

(8) An employee who has left his employer's premises 
after completing his ordinary day's work shall if recalled to 
work overtime, be paid for a minimum of four hours at the 
appropriate rate. 

(9) When overtime work is necessary it shall wherever 
reasonably practicable, be so arranged that employees have 
at least ten consecutive hours off duty between the work of 
successive days. An employee (other than a casual em- 
ployee) who works so much overtime between the termina- 
tion of his ordinary work on one day and the commencement 
of his ordinary work on the next day that he has not at least 
ten consecutive hours off duty between those times shall, 
subject to this subclause, be released after completion of 
such overtime until he has had ten consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. 

If on the instructions of his employer such an employee 
resumes or continues work without having had such ten 
consecutive hours off duty he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had ten consecutive 
hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

The provisions of this subclause shall apply in the case 
of shift employees as if eight hours were substituted for ten 
hours when overtime is worked; 

(a) for the purpose of changing shift rosters; or 
(b) Where a shift employee does not report for duty 

and a day employee or shift employee is required 
to replace such shift employee. 

(c) Where a shift is worked by arrangement between 
the employees themselves. 

11.—Meal Money. 
(1) (a) Subject to the provisions of this clause an 

employee who is required to continue working 
after his usual ceasing time for more than two 
hours shall be supplied with a meal by his 
employer or be paid $5.40 for a meal. 

(b) For the purpose of paragraph (a) of this subclause 
the continuity of work shall not be deemed to have 
been interrupted by any meal break allowed. 

(2) Where the amount of overtime worked is at least four 
hours from the time the employee became entitled to a meal, 
the employer shall supply an additional meal or pay to the 
employee $4.70 for each such additional meal. 

(3) The provisions of subclauses (1) and (2) of this clause 
shall not apply— 

(a) in respect of any period of overtime for which the 
employee has been notified on the previous day 
or earlier that he will be required; or 

(b) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he can reasonably go home. 

(4) If an employee to whom paragraph (a) of subclause 
(3) of this clause applies has, as a consequence of the 
notification referred to in that paragraph, provided himself 

with a meal or meals and is not required to work overtime 
or is required to work less overtime than the period notified 
he shall be paid for each meal provided and not required, 
the appropriate amount prescribed above. 

12.—Saturday and Sunday Rates. 
(1) (a) All work performed during the ordinary working 

hours on a Saturday shift shall be paid for at the 
rate of time and one-half. 

(b) All work performed during the ordinary working 
hours on a Sunday shift shall be paid for at the rate 
of double time. 

(2) For the purposes of subclause (1) hereof a Saturday 
or Sunday shift shall be deemed to be any shift which 
commences between midnight Friday and midnight Satur- 
day or midnight Saturday and midnight Sunday, respectively 
irrespective of the number of hours worked on such days. 

13.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his employer after a period of 12 months' continuous service 
with such employer. 

(2) An employee before going on leave shall be paid the 
wages he would have received in respect of the ordinary 
time he would have worked had he not been on leave during 
the relevant period. 

(3) During a period of annual leave an employee shall 
receive a loading of 17-1/2% calculated on his ordinary rate 
of wage. Provided that where the employee would have 
received any additional rates for the work performed in 
ordinary hours, as prescribed by this award, had he not been 
on leave during the relevant period and such additional rates 
would have entitled him to a greater amount than the loading 
of 17-1/2%, then such additional rates shall be added to his 
ordinary rate of wage in lieu of the 17-1/2% loading. 
Provided further, that if the additional rates would have 
entitled him to a lesser amount than the loading of 17-1/2%, 
then such loading of 17-1/2% shall be added to his ordinary 
rate of wage in lieu of the additional rates. 

(4) Tie loading prescribed by subclause (3) of this clause 
shall not apply to proportionate leave on termination. 

(5) (a) An employee whose employment terminates after 
he has completed a 12 monthly qualifying period 
and who has not been allowed die leave prescribed 
under this clause in respect of that qualifying 
period shall be given payment as prescribed in 
subclause (2) and (3) of this clause in lieu of that 
leave or in lieu of so much of that leave as has not 
been allowed unless: 

(i) he has been justifiable dismissed for miscon- 
duct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If after one month's continuous service in any 
qualifying 12 monthly period, an employee 
lawfully leaves his employment, or his employ- 
ment is terminated by the employer through no 
fault of the employee, the employee shall be paid 
2.923 hours' pay at the rate of wage prescribed by 
subclause (1) of this clause, divided by 38, in 
respect of each completed week of continuous 
service. 

(6) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(7) Any time in respect of which an employee is absent 
from work, except time for which he is entitled to claim sick 
pay or time spent on holidays, annual leave or long service 
leave as prescribed by this award, shall not count for the 
purpose of determining his right to annual leave. 
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(8) In special circumstances and by mutual consent of the 
employer, the employee and the union annual leave may be 
taken in not more than two periods. 

(9) The provisions of this clause do not apply to casual 
employees. 

(10) An employer may require an employee to take his/her 
annual leave within twelve months of such leave falling due. 

(11) An employer, following consultation with the 
employees concerned and the Union, may specify a period 
during which annual leave may not be taken to meet 
production requirements at the workplace concerned. 

14.—Public Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed 
as holidays without deduction of pay namely— 
New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the 
parties in lieu of any of the days named in the 
subclause. 

(b) When any of the days mentioned in paragraph (a) 
of this subclause falls on a Saturday or a Sunday 
the holiday shall be observed on the next 
succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tbesday. In each 
case the substituted day shall be a holiday without 
deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) All work done on the holidays prescribed in subclause 
(l)(a) and subclause (3) hereof shall be paid for at the rate 
of time and one-half and an additional day on full pay shall 
be added to the amount of annual leave to which the 
employee is entitled under the provisions of this clause for 
each day or part of a day so worked. Provided that, if by 
agreement between the employer and the employee or as a 
result of the employee's own default, only part of a day is 
worked by the employee on any such day, an addition shall 
be made to such annual leave equivalent only to the time 
actually worked on such day. Provided further that at the 
option of the employer, the foregoing provision shall be 
deemed to have been complied with if all work performed 
on the holidays prescribed in subclause (l)(a) and subclause 
(3) hereof is paid for at the rate of double time and one-half. 

(3) Where an employee has additional leave granted 
pursuant to subclause (2) of this clause, the employer may 
require such leave to be taken within twelve months of 
falling due. 

(4) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a public holiday or, as the case may be a 
public half-holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

15.—Shift Work. 
(1) An employer may, if he so desires, work his 

establishment on shifts, but before doing so shall give notice 
of his intention to the union and of the intended starting and 
finishing times of ordinary working hours of the respective 
shifts. 

(2) (a) An employee employed on early morning or 
afternoon shift including broken shifts, shall be 
paid 15 per cent in addition to the ordinary rate. 

(b) An employee employed on night shift shall be 
paid 17-1/2 per cent in addition to the ordinary 
rate. 

(3) For the purpose of this award and except as provided 
elsewhere herein— 

"early morning shift" means any shift commencing 
before 7 a.m. 

"afternoon shift" means any shift where the ordinary 
hours finish at or before midnight. 

"night shift" means any shift where the ordinary hours 
finish after midnight and at or before 8 a.m. 

(4) The rate prescribed in this clause shall be paid in 
addition to and not cumulative upon the Saturday and 
Sunday rates prescribed in clause 12.—Saturday and Sunday 
Rates and the public holiday rates prescribed in clause 
14.—Public Holidays. 

16.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary 
hours of work by reason of personal ill health or 
injury shall be entitled to payment during such 
absence in accordance with the provisions of this 
clause. 

(b) An employee who works an average of 38 
ordinary hours each week during a particular work 
cycle shall be entitled to pay during such absence 
calculated as follows: 

duration of absence appropriate weekly rate 
 X  
ordinary hours nor- 5 
mally worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury nor will 
his sick leave entitlement be reduced if such ill 
health or injury occurs on the week day he is to 
take off duty occasioned by subclause (1) of 
Clause 9.—Hours of this award. 

(c) Notwithstanding the provisions of paragraph (b) 
of this subclause an employer may adopt an 
alternative method of payment of sick entitle- 
ments where the employer and the majority of his 
employees so agree. 

(d) Entitlement to payment shall accrue at the rate of 
l/6th of a week for each completed month of 
service with the employer. 

(e) If in the first or successive years of service with 
the employer an employee is absent on the ground 
of personal ill health or injury for a period longer 
than his entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, 
or at the time the employee's services terminate, 
if before the end of that year of service, to the 
extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) lb be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

Where practicable notification of absence due to sickness 
is to be given no later than two hours after the normal start 
time. In the case of shift employees, where practicable, the 
notification is to be given prior to the start of normal shift 
houre. 
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(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence 
or a hospital as a result of his personal ill health 
or injury for a period of seven consecutive days 
or more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the employee of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of clause 13.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in clause 13.—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
Volume 64 of the Western Australian Industrial Gazette at 
pages 1-4, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmitter shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act 1981 nor to 
employees whose injury or illness is the result of the 
employees' own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

17.—Contract of Service. 
(1) All employees shall be engaged either as weekly 

full-time, weekly part-time or casual employees. Provided 
that an employer may engage a new employee as a casual 
and may alter the engagement to a weekly one at any time 
up to the pay day immediately following the day of 

engagement. If an employer so alters the engagement he/she 
shall only be liable to pay the employee concerned the 
proportion of the weekly rate calculated on the basis of the 
time worked. 

(2) Except in the case of casual employees whose contract 
of service shall be by the hour the contract of service shall 
be weekly and may be terminated by a week's notice on 
either side given on any day. If an employer or an employee 
fails to give the required notice one week's wages shall be 
paid or forfeited. 

(3) The provisions of this clause do not affect the right 
of an employer to dismiss an employee without notice for 
misconduct in which case wages shall be paid up to the time 
of dismissal. 

(4) Except where otherwise agreed in writing between the 
employer and the Union an employer may engage an 
employee on a probationary period for not longer than one 
month during which time it will be possible for either the 
employee or employer to end the contract with one day's 
notice. 

(5) An employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, 
competence and training. 

18.—Mixed Functions. 
An employee engaged for more than two hours of a day 

or shift on duties carrying a higher rate than his ordinary 
classification shall be paid the higher rate for such day or 
shift. If employed for less than two hours of one day or shift 
he shall be paid the higher rate for the time so worked. 

19.—Right of Entry. 
(1) Accredited representatives of the union shall be 

permitted to interview the employees on the business 
premises of the employer during non-working times or meal 
breaks. 

(2) In the case of a dispute between the union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Commission and which involves the 
inspection of employees or of machines in the process of 
production, such union representatives shall have right of 
entry into the factory at any time during which the 
employees or machines concerned are working. 

20.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

in which shall be entered weekly :— 
(a) the name of each employee to whom this award 

applies; 
(b) the nature of the work performed; 
(c) the hours worked each day; 
(d) the amount of wages and overtime (if any) 

received by the employee each week; 
(e) the ages of the junior employees. 

(2) The said record shall be signed by the employee if 
correct. 

(3) The said record shall be open to the inspection of an 
accredited representative of the union during ordinary 
working hours and he shall be allowed to take necessary 
extracts therefrom. 

21.—Payment of Wages. 
(1) Where an employee works an average of 38 ordinary 

hours each week during a particular work cycle, wages shall 
be paid weekly according to a weekly average of ordinary 
hours worked even though more or less than 38 ordinary 
hours may be worked in any particular week of the work 
cycle. 

(2) Effect of Absences on Wages 
(a) An employee who is absent from duty (other than 

on annual leave, long service leave, holidays 
prescribed under this award, paid sick leave, 
workers' compensation or bereavement leave) 
shall for each day he is so absent, lose average pay 
for that day calculated by dividing his average 
weekly wage rate by five. 
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(b) An employee who is so absent from duty for part 
of a day shall lose average pay for each hour he 
is absent by dividing his average daily pay rate by 
eight. 

(3) Wages shall be paid in the time of the employer 
provided that an employee who, by virtue of the arrange- 
ment of his ordinary working hours is to take a Day Off duty 
on a day which coincides with pay day, such employee shall 
be paid no later than the working day immediately following 
pay day. 

(4) Payment of wages may at the option of the employer 
be weekly into an employee's bank account. 

(5) Commencement and Termination of Employment 
(a) An employee who lawfully leaves his employ- 

ment or is dismissed for reasons other than 
misconduct shall be paid all moneys due to him 
at the termination of his service with the em- 
ployer. 

(b) An employee who commences employment dur- 
ing a work cycle shall either— 

(i) receive payment for any day off duty 
occasioned by subclause (1) of Clause 9.— 
Hours only for the hours accrued toward that 
Day Off during the work cycle; 

(ii) be paid for the hours actually worked in that 
work cycle and not be granted a Day Off with 
pay. 

(c) An employee who has not taken the Day Off due 
to him during the work cycle in which employ- 
ment is tenninated, the wages due to that 
employee shall include a total of hours accrued 
toward that Day Off during that work cycle for 
which payment has not already been made. 

(d) Where the employee has taken a Day Off during 
the work cycle in which employment is termi- 
nated, the wages due to that employee shall be 
reduced by the total of hours for which payment 
has already been made but which have not accrued 
toward that Day Off during the work cycle. 

(6) Payment for Day Off 
(a) An employee who is absent from duty other than 

on a public holiday or day in lieu thereof, paid sick 
leave, bereavement leave shall have his payment 
for any Day Off duty occasioned by subclause (1) 
of Clause 9.—Hours of this award reduced 
proportionately. 

(b) An employee who is absent from duty on leave 
other than that referred to in paragraph (a) for less 
than three days in any work cycle shall not have 
payment reduced for any such off duty. 

(7) Effect of Annual Leave on Day Off 
An employee shall not accrue an entitlement to payment 

for any Day Off while that employee is on annual leave. 
(8) Effect of Long Service Leave on Day Off 

(a) An employee shall not accrue any entitlement to 
payment for any Day Off while that employee is 
on long service leave. 

(b) An employee proceeding on long service leave 
shall be paid the total of hours accrued toward the 
Day Off during that work cycle for which payment 
has not already been made. 

22.—Protective Clothing. 
(1) If an employee is required to wear rubber boots, 

waterproof apron, overall, or a uniform, the employer shall 
provide same free for use by the employee. Such rubber 
boots, waterproof apron, overall or uniform shall remain the 
property of the employer and shall be returned when 
required in good order and condition, fair wear and tear 
excepted. 

(2) Should any dispute arise under subclause (1) of this 
clause, the matter shall be determined by the Board of 
Reference. 

23.—Under-rate Employees. 
(1) Any employee who by reason of old age or infirmity 

is unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the employee shall be entitled 
to work for or be employed at the proposed lesser rate. 

24.—Breakdowns. 
(1) The employer is entitled to deduct payment for any 

day upon which an employee (including an apprentice) 
cannot be usefully employed because of a strike by any of 
the unions party to this award, or by any other association 
or union. 

(2) The provisions of subclause (1) of this clause also 
applies where the employee cannot be usefully employed 
through any cause which the employer could not reasonably 
have prevented but only if, and to the extent that, the 
employer and the union or unions concerned so agree or, in 
the event of disagreement, the Board of Reference so 
determines. 

(3) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery the Board of 
Reference, in determining a dispute under subclause (2) of 
this clause shall have regard for the duration of the stoppage 
and the endeavours made by the employer to repair the 
breakdown. 

25.—Junior Employee's Certificate. 
Upon being engaged a junior employee shall establish his 

full name and date of birth by the production of a record of 
his registration of birth or by such other means as are 
satisfactory to the employer. 

26.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, de-facto wife or de-facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 
or stepchild be entitled on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the employee otherwise would have 
been on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with his roster, or on long service leave, annual leave, 
sick leave, workers' compensation, leave without pay or on 
a public holiday. 

27.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 64 

of the Western Australian Industrial Gazette at pages 1-4 
except for Clause 3, shall be applied to employees employed 
under the terms of this award. The following shall be 
substituted for Clause 3.—Period of Leave and worked in 
accordance with Appendix "A" to this award. 

3.—Period of Leave; 
(1) The leave to which an employee shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause: 
Where an employee has completed at least ten years' 

service the amount of leave shall be— 
(a) in respect of ten years' service so completed 13 

weeks' leave; 
(b) in respect of each ten years' service so completed 

after such ten years—13 weeks' leave; 
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(c) on the termination of the employee's employ- 
ment— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
in respect of the number of year's service with the 
employer completed since he last became entitled 
to an amount of long service leave a proportionate 
amount on the basis of 13 weeks for ten years' 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where an employee has completed at least seven 
years' service but less than ten years' service since its 
commencement and his employment is terminated: 

(a) by his death; or 
(b) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of leave shall be such proportion of 13 weeks' 
leave as the number of completed years of service bears to 
ten years. 

(4) In the cases to which paragraphs (2)(c) and (3) of this 
subclause apply the employee shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) An employee whose service with an employer 
commenced before July 1, 1981, and whose service would 
entitle him to long service leave under this clause shall be 
entitled to leave calculated on the following basis: 

(a) for each completed year of service commencing 
before October 1, 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each completed year of service in the period 
commencing on or after October 1, 1964 and 
concluding June 30, 1981, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service; and 

(c) for each completed year of service commencing 
on or after July 1, 1981, an amount of leave 
calculated on the basis of 13 weeks' leave for ten 
years' service. 

Provided that such employee shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2)(a) or paragraph (2)(b) of this subclause as the 
case may be. 

(6) An employee to whom paragraphs (2)(c) and (3) of 
this subclause apply whose service with an employer 
commenced before July 1, 1981, shall be entitled to an 
amount of long service leave calculated on the following 
basis: 

(a) for each completed year of service commencing 
before October 1, 1964 an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each completed year of service in the period 
commencing on or after October 1, 1964 and 
concluding June 30, 1981, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service; and 

(c) for each completed year of service commencing 
on or after July 1, 1981 an amount of leave 
calculated on the basis of 13 weeks' leave for ten 
years' service. 

28.—Vehicle Allowance. 
(1) Where an employee is required during his/her normal 

working hours, by his/her employer, to work outside his/her 
usual place of employment, the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) (a) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of 
his/her duties he/she shall be paid an allowance 

not less than that provided for in the schedules set 
out hereunder. Notwithstanding anything con- 
tained in this subclause the employer and the 
employee may make any other arrangements as to 
car allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for use of employee's own vehicle on 
employer's business: 

Schedule 1—Motor Vehicle Allowance 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5' South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During a Year on Official Rate 
Business c/km 
Rate per kilometre 17.1 
Motor cars with rotary engines are to be included in the 
1600-2600cc category. 

29.—Wages. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be as expressed 
hereunder as a base and supplementary payment—: 

Supple- 
Base mentary Total 
Rate Payment Rate 

$ $ $ 
(a) Dairy Production 

Worker—Grade I 
A new employee with 
less than three months 
of employment in the 
industry who performs 
routine duties under su- 
pervision 284.70 40.70 325.40 

(b) Dairy Production 
Worker—Grade II 
Shall mean an em- 
ployee classified as 
such engaged on work 
in connection with or 
incidental to the pro- 
duction and distribu- 
tion operations of the 
employer and who is 
able to perform duties 
under supervision be- 
yond the skills of a 
Grade I employee and 
who, may be required 
to regularly carry out a 
range of the specific 
duties listed hereunder 
for which they have 
been suitably trained— 
Special Duties—Grade 
II 

(i) Recrater/Decrater 
(ii) Cool Room Hand 

(iii) Wheeler 
(iv) Yard Person 
(v) Auto Cutting 

(Cheese Section 
(vi) Spotter 

(vii) Hand Packer 
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Base Supple- Total 
Rate mentary Rate 

Payment 

Base Supple- Total 
Rate mentary Rate 

Payment 

(viii) Machine Feeder 
(ix) Hand Conveyor 

Loader 
(x) Box Maker 

(xi) Powdered Milk 
Bagger 

(xii) Cleaner (General) 314.00 

(c) Dairy Production 
Worker—Grade III 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to perform du- 
ties with routine super- 
vision, beyond the 
skills of a Grade II 
employee and who, 
may, be required to 
regularly carry out a 
range of the specific 
duties listed hereunder 
for which they have 
been suitably trained— 

Special Duties—Grade 
III 

(i) Mobile Electric 
Milk Crate Lifter 

(ii) Cheese Room 
Hand (Machine 
Operator) 

(iii) Mill Attendant 
(Casein/Cheese 
Manuf. Plants) 

(iv) Separator Opera- 
tor 

(v) Freezer Room 
Hand 

(vi) Laboratory Assis- 
tant 

(vii) Bulk Bag Opera- 
tor (Milk Section) 

(viii) Separator Opera- 
tor (Cheese) 

(ix) Pickers 
(x) Despatch Hands 

(xi) Cleaning/Ma- 
chine Operator 

(xii) Milk Receiver 
and Sampler 321.20 

358.80 

321.20 45.90 367.10 

(d) Dairy Production 
Worker—Grade IV 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to carry out 
duties beyond the skills 
of a Grade III em- 
ployee and who, may 
be required to regularly 
carry out a range of the 
specific duties listed 

hereunder for which 
they have been suitably 
trained— 
Special Duties—Grade 
IV 

(i) Pasteuriser 
(HTST) 

(ii) Separator and/or 
Mix Maker 

(iii) Machine Operator 
(Cup) 

(iv) Tester and Grader 
(v) Cream Grader 

(Single) 
(vi) Cream Tester 

(Single) 
(vii) Assist Cheese- 

maker 
(viii) Pasteuriser Opera- 

tor (Cheese) 
(ix) Butter Cutter (in 

charge of ma- 
chine) 

(x) Vacreator Opera- 
tor 

(xi) Tfester and Grader 
(Casein—Certifi- 
cated) 

(xii) Casein Maker 
(xiii) Continuous Evap- 

orator (Dryer Op- 
erator) 

(xiv) Machine Operator 
(Single) 

(xv) Blow Moulder 
Operator 

(xvi) Reverse Osmosis 
and/or Ultra Fil- 
tration Operator 

(xvii) Blender/Mix 
Maker 

(xviii) Butter Maker 
(xix) Despatch (Multi- 

ple Function) 
(xx) Boiler Attendant 328.60 

(e) Dairy Production 
Worker—Grade V 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to perform du- 
ties beyond the skills of 
a Grade IV employee 
and who, may be re- 
quired to regularly 
carry out a range of the 
specific duties listed 
hereunder for which 
they have been suitably 
trained— 
Special Duties—Grade 
V 

(i) Technical Assis- 
tant (Unqualified) 

(ii) Butter Maker with 
Certificate 

(iii) Machine Operator 
(Multiple) 



Base Supple- Total 
Rate mentary Rate 

Payment 
$ $ $ 

(iv) Auto Form—Fill 
Aspectic Machine 

(v) Blow Moulder 
Operator (Ad- 
vanced) 

(vi) Stores (Ad- 
vanced) 

(vii) Process Control- 343.20 49.00 392.20 
ler (UHT, Ultra 
Clean, Pasteur- 
iser) 

(f) Dairy Production 
Worker—Grade VI 
Shall mean an em- 
ployee classified as 
such who is engaged on 
work in connection 
with or incidental to 
the production and dis- 
tribution operations of 
the employer and who 
is able to perform du- 
ties, beyond the skills 
of a Grade V em- 
ployee, and who, may 
be required to regularly 
carry out at least one of 
the specific duties 
listed hereunder for 
which they have been 
suitably trained— 
Special Duties—Grade 
VI 

(i) Technical Assis- 
tant (Qualified) 

(ii) Cheese Maker 
(Qualified—up to 
2 varieties) 

(iii) Process Control- 350.40 50.10 400.50 
ler (Advanced) 
Automated Batch- 
making and Com- 
puterised Plant 

(g) Dairy Production 
Worker—Grade VII 
Shall mean an em- 
ployee who is classi- 
fied as such who is 
engaged on work in 
connection with or in- 
cidental to the produc- 
tion and distribution 
operations of the em- 
ployer and who is able 
to perform duties be- 
yond the skills required 
of a Dairy Production 
Worker—Grade VI 
and who, may be re- 
quired to regularly 
carry out at least one of 
the specific duties 
listed hereunder for 
which they have been 
suitably trained— 
Special Duties—Grade 
VII 

(i) Laboratory Tech- 
nician 

(ii) Cheese Maker 365.20 52.00 417.20 
(Advanced— 
more than 2 varie- 
ties) 

400.50 

(2) Junior Employees: Junior employees shall receive the 
prescribed percentage of the adult rate for the class of work 
on which they are engaged. 

% 
Under 17 years of age 70 
17 to 18 years of age 80 
18 to 19 years of age 90 
At 19 years of age Adult 

Rates 

(3) The ordinary rate per hour shall be calculated by 
dividing the appropriate weekly rate by 38. 

(4) The parties agree that the above wage rates include 
a first stage structure efficiency increase of $15.00 per week 
to all employees with any amount in excess of that 
determined by the Western Australian Industrial Relations 
Commission to be appropriate being absorbed in the second 
structural efficiency increase. The total structural efficiency 
increase will be that determined by the Commission in the 
State Wage Case Decision of 8 September 1989 (Applica- 
tion No. 1940 of 1989) namely— 

(a) basic skills/trainee level $20.00 
(b) semi skilled $25.00 
(c) tradesperson or equivalent $30.00 

(5) Structural Efficiency 
(a) Arising out of the decision of the State Wage Case 

on 8 September 1989 and in consideration of the 
wage increases resulting from the first structural 
efficiency adjustment in Application No. 1707 of 
1989, employees are to perform a wider range of 
duties including work which is incidental or 
peripheral to their main tasks or functions. 

(b) The parties to this Award are committed to 
implementing a new wage and classification 
structure. In making this commitment the par- 
ties— 

(i) accept in principle that the descriptions of job 
functions within a new structure will be 
broadly based and generic in nature; 

(ii) state that wage increases arising from broad- 
banding and adjustment of minimum rates 
are subject to absorption into existing over 
award payments; 

(iii) undertake that upon variation of the award to 
implement a new wage and classification 
structure, employees may undertake training 
for a wider range of duties and/or access to 
higher levels in accordance with the defini- 
tions and training standards laid down in the 
Award variation relating to a new classifica- 
tion structure; 

(iv) will co-operate in the transition from the 
existing classification structure to the pro- 
posed new structure to ensure that the 
transition takes place in an orderly manner 
without creating false expectations or dispu- 
tation. 

(c) In the event that there is a claim for reclassifica- 
tion by an existing employee to a higher level 
under any new structure on the ground that the 
employee possesses equivalent skill and knowl- 
edge gained through on-the-job experience or on 
any other ground, the following principles 
apply— 

(i) the parties agree that the existing award 
disputes avoidance procedure shall be fol- 
lowed; 

(ii) agreed competency standards shall be estab- 
lished by the parties in conjunction with 
TAPE and SESDA (when operative) for all 
levels in any new classification structure 
before any claims for reclassification are 
processed; 

(iii) an agreed authority (such as TAPE or 
SESDA) or agreed accreditation authority 
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(when operative) shall test the validity of an 
employee's claim for reclassification; 

(iv) reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed by the 
employer. 

(6) The grade structure to be introduced on a trial basis 
without prejudice to the position of the parties to the award. 
The parties agree to review the operation of the grade 
structure at the end of the six months trial period with the 
aim of rectifying any problems which may have arisen with 
the grade structure. 

This review shall include a consideration of the basis 
upon which award rates are to be incorporated into the award 
in the form of base rates and supplementary payments as 
required by the State Wage Principles. This consideration 
will take into account relevant outcomes of the "paid rates 
review" conducted by the Australian Industrial Relations 
Commission. 

(7) Tfcrm 
The provisions of this clause will apply for a term of 24 

months from the first pay period commencing on or after 14 
August 1990 during which time the parties will report back 
to the Commission on the following matters— 

(a) The review referred to in subclause (6) of this 
clause. 

(b) The conversion of the rates of pay contained in 
subclause (1) of this clause. 

(c) The final form of the Definitions contained in 
subclause (1) of this clause. 

(d) Training 
(e) The progress of matters to be addressed under 

Clause 2B.—Award Modernisation of this award. 

30.—Definitions. 
"Cheese Room Hand" shall mean a person who 

participates in the cutting, packing and storing of cheese 
who is not a Cheesemaker or Assistant Cheesemaker. 

"Laboratory Attendant" shall mean an employee who 
under general supervision assists in a laboratory or test room 
and whose duties may include sampling, testing, recording, 
bottle washing and the care of materials used in a laboratory 
or test room. 

"Laboratory Technical Assistant—Unqualified" shall 
mean an employee engaged in, and responsible for, 
technical activities including chemical and biological 
analyses at a level included in Level I duties as defined 
without direct supervision and control. 

In addition, the employee shall satisfy the following 
conditions: 

To be classisfied as a Laboratory Technical Assistant, the 
employee shall: 

(1) have attained a grade of 6 or better in the Tertiary 
Admissions Examination in at least mathematics, 
chemistry, and, if appropriate, a biological science 
subject, and 

(2) hold W.A. Milk and Cream Testers and Graders 
Certificates or a recognised equivalent. 

Notwithstanding the foregoing, an employee who does 
not satisfy the conditions of (1) and/or (2) above, and who 
is required by the employer to undertake the aforementioned 
duties without supervision shall be classified by the 
employer as a Laboratory Tfechnical Assistant, after having 
carried out the duties required for a continuous period of six 
months which time shall be probationary and not count as 
experience. 

"Laboratory Technical Assistant—Qualified" shall 
mean a Laboratory Technical Assistant—Unqualified, who 
holds the certificate in laboratory practices or a recognised 
equivalent. 

73 W.A.I.G. 

"Laboratory Technician" shall mean an adult employee 
engaged in and responsible for technical activities involving 
the exercise of knowledge, judgment and skill in performing 
duties at a level included in Level II duties as defined, 
without supervision. 

In addition, the employee shall satisfy the following 
conditions: 

To be classified as a Laboratory Technician, the employee 
shall: 

(1) hold W.A. Milk and Cream Testers and Graders 
Certificate and 

(2) hold a Diploma in Dairy or Food Technology, or 
a Diploma in Laboratory Techniques, or a 
recognised equivalent or superior qualification 
appropriate to the work, and 

(3) have had at least two years' experience as a 
Laboratory Tfechnical Assistant or other industry 
experience deemed by the employer as equivalent 
and sufficient to enable the required duties to be 
undertaken. 

Notwithstanding the foregoing, an employee who does 
not satisfy the conditions of (1), (2) or (3) above, and who 
is required by the employer to undertake the aforementioned 
duties without supervision, may be classified by the 
employer as a Laboratory Technician, after having carried 
out those duties for a continuous period of six months. 

Laboratory Duties: 
Level I Duties: 

1. Sampling and collecting of raw and manufactured 
product. 

2. Temperature monitoring and thermometer check- 
ing—incubators, refrigerators, coolrooms, vats, 
heat exchangers, recorders, etc. 

3. Checking under and over fills. 
4. Cleansing of laboratory equipment and facilities. 
5. Testing solution strengths, e.g., cleaning solution, 

chain lubricants, etc. 
6. Simple water analysis—boiler water, brine, cool- 

ing towers, mains and bore water. 
7. Simple organoleptic testing of raw materials and 

finished products. 
8. Ph and acidity testing of all products. 
9. Butterfat analysis—Babcock, Milko-Tester and 

Milko-Scan. 
10. Total solids analysis—hydrometric, gravimetric 

and Milko-Scan. 
11. Phosphatase, resazurin and methylene blue test- 

ing. 
12. Freezing point depression. 
13. Homogenisation index. 
14. Sugar content—"Brix Refractometer. 
15. Viscosity testing. 
16. Routine calibration of equipment. 
17. Media and reagent preparation. 
18. Sterilizing equipment and materials. 
19. Biological testing: standard plate count, presump- 

tive coliform test, presumptive E-coli test, yeast 
and mould plate count, plant swabs. 

20. Carry out other duties of equivalent technical 
sophistication as required. 

21. Assist with research and development work under 
supervision. 

Level II Duties: 
1. Performance and interpretation of all Level I 

analyses. 
2. Non-routine and routine analysis requiring a 

higher level of technical ability than Level I 
duties. 

3. Initiate action in response to routine testing in 
Level I duties. 

4. Calibration of equipment. 



5. Maintenance of stock levels of consumables. 
6. Culture preparation. 
7. Assist with research and development work where 

required. 
8. Carry out other duties of equivalent technical 

ability as required. 

31.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 
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(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. 

Where such position no longer exists but there 
are other positions available for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Workers 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to employ a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

32.—Part-Time Employees. 
(1) An employee may be employed on a part time basis 

following notification by the employer to the duly appointed 
Shop Steward of the Union at the establishment concerned. 

(2) A part-time employee shall mean an employee who 
regularly works a lesser number of hours than 38. 

(3) A part-time employee shall be paid at the rate of 
l/38th of the ordinary rate of wage prescribed by this award 
for the class of work performed for each hour worked each 
week during the hours prescribed by Clause 9.—Hours of 
this award. 

(4) An employee employed under the provisions of this 
clause, shall receive payment for wages, for annual leave, 
for public holidays and for sick leave on a pro-rata basis in 
the same proportion as the number of hours regularly 
worked each week bear to 38. 

33.—Settlement of Disputes Procedure. 
Subject to the Industrial Arbitration Act 1979-1982, any 

dispute or claim shall be dealt with in the following manner 
(1) In the first instance all the facts of the dispute matter 

or grievance will be discussed without delay between the 
employee/s concerned and the appropriate Supervisor/s. The 
appropriate Shop Steward/s to be present if requested by the 
employee/s. 

(2) If not settled, the matter shall be discussed between 
an accredited Union Representative and the delegated 
Officer of the Company. 

(3) If agreement has not then been reached, the matter 
shall be discussed between a Management Representative 
of the Company and an appropriate Official of the Union. 

(4) If the matter is still not settled, it shall be submitted 
to the W.A. Industrial Commission for decision which shall, 
subject to any appeal in accordance with the Act, be final. 

(5) Until the matter is determined, work shall continue in 
accordance with the pre-dispute conditions. No party shall 
be prejudiced as to the final settlement by the continuance 
of work in accordance with this subclause. 

(6) The parties will co-operate to ensure that these 
procedures are carried out expeditiously. 

(7) In the event of a work stoppage, such employees as 
are necessary shall, where appropriate, complete production 
in process to avoid spoilage and clean the plant according 
to hygiene requirements before stopping work. 

In the event of a stoppage of work, employees will be 
available to ensure that hospitals and institutions have 
available a milk supply. 

34.—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause. 
(b) Except where the Trust Deed provides otherwise 

employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 



73 W.A.I.G. 69 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga- 
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (1)—Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which 
complies with the Australian Government's Opera- 
tional Standards for Occupational Superannuation. 
"Ordinary time earnings" shall mean the salary, wage 
or other remuneration regularly received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties, payments 
which are made for the purpose of District or Location 
Allowances or any other rate paid for all purposes of 
the award to which the employee is entitled for 
ordinary hours of work. Provided that "ordinary time 
earnings" shall not include any payment which is for 
vehicle allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 

(a) was contributing to a Superannuation Fund, in 
accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut- 
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis- 
pute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first 

pay period commencing on or after the 1st day of July, 1989. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 
"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund and understand: 
(1) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the Fund 
or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

Appendix A 
Long Service Leave is calculated on completed years of 

service at the anniversary date of commencement of service. 
Quantum (a) After October 1, 1964 and before June 

30 1981 = 13 weeks' leave after 15 
completed years service = 0.866 weeks' 
leave for every completed year of 
service. 

(b) From and including July 1 1981 = 13 
weeks' leave after 10 completed years 
of service = 1.3 weeks' leave for every 
completed year of service. 

(a) Completed Years of Serv- (b) Completed Years Years of Total Years of Number 
ice (commencing after 1 Oc- Serve (commencing on or Service before of 
tober 1964 and before 1 July after 1 July 1981) first Leave Weeks' 

1981) Due Leave 
1 year @ 0.866 wks = 0.87 10 years @ 1.3 wks = 13.00 II years 13.87 
wks. wks. 
2 years @ 0.866 wks =1.73 9 years @ 1.3 wks =11.7 11 years 13.43 
wks. wks. 
3 years @ 0.866 wks = 2.60 8 years @ 1.3 wks = 10.4 11 years 13.00 
wks. wks. 
4 years @ 0.866 wks = 3.47 8 years @ 1.3 wks = 10.4 12 years 13.87 
wks. wks. 
5 years @ 0.866 wks » 4.33 7 years @ 1.3 wks = 9.1 wks i? ware na** 
wks. 
6 years <§> 0.866 wks = 5.20 6 years @ 1.3 wks = 7.8 wks 
wks. 
7 years @ 0.866 wks = 6.07 6 years @ 1.3 wks = 7.8 wks 
wks. 
8 years @ 0.866 wks = 6.93 5 years @ 1.3 wks = 6.5 wks 
wks. 
9 years @ 0.866 wks * 7.80 4 years @ 1.3 wks » 5.2 wks 
wks. 
10 years @ 0.866 wks = 8.67 4 years @ 1.3 wks = 5.2 wks 
wks. 
11 years @ 0.866 wks = 9.53 3 years @ 1.3 wks = 3.9 wks 
wks. 
12 years (a) 0.866 wks = 10.40 2years@ 1.3 wks = 2.6 wks 
wks. 
13 years @ 0.866 wks = 11.27 2 years @ 1.3 wks = 2.6 wks 
wks. 
14 years® 0.866 wks = 12.13 1 year @ 1.3 wks = 1.3 wks 
wks. 

Schedule of Respondents. 
Brownes Dairy Pty. Ltd. 
299 Charles Street, 
NORTH PERTH. W.A. 6006 

Masters Dairy Ltd., 
86 Radium Street, 
BENTLEY. W.A. 6102 

Dated at Perth this 30th day of July, 1982. 

12 years 13.00 
13 years 13.87 
13 years 13.43 
13 years 13.00 
14 years 13.87 
14 years 13.43 
14 years 13.00 
15 years 13.87 
15 vears 13.43 



HOSPITAL EMPLOYEES' (HOMES OF PEACE) 
CONSOLIDATED AWARD 1981. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 24th day of February 1993. 
J. CARRIGG, 

Registrar. 

Hospital Employees' (Homes of Peace) Consolidated 
Award 1981 

Award No. 26 of 1960. 

This Award shall be known as the "Hospital Employees' 
(Homes of Peace) Consolidated Award 1981. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Term 
4. Area 
5. Definitions 
6. Hours 
7. Spread of Shifts 
8. Rosters 
9. Overtime 

10. Record 
11. Holidays 
12. Public Holidays 
13. Sick Leave 
14. Maternity Leave 
15. Uniforms 
16. Contract of Service 
17. Accommodation 
18. Payment of Wages 
19. Casual Employees 
20. Part-time Employees 
21. Deductions and Allowances 
22. General Clauses 
23. Under-Rate Workers 
24. Shift Work 
25. Temporary Employees 
26. Weekend Penalty Rates 
27. Long Service Leave 
28. Wages 
29. Fares and Motor Vehicle Allowances 
30. Bereavement Leave 
31. Calculation of Penalties 
32. Representative Interviewing Employees 
33. Effect of 38 Hour Week 
34. Payroll Deduction of Union Dues 
35. Dispute Settlement Procedures 
36. Introduction to Change 
37. Structural Efficiency Implementation Tasks 

3.—Term. 
The term of this award shall be for a period of three years 

as from the beginning of the first pay period commencing 
after the date hereof. (The date of this award is the 31st day 
of January 1961). 

4.—Area. 

This award shall be limited to the area occupied by the 
Homes of Peace (Incorporated). 

5.—Definitions. 
(1) "Orderly" shall mean any employee not covered by 

any other award employed in and/or around a hospital or 
other institution who is not otherwise classified in this 
award. 

(2) "Accrued Day(s) Off" means the paid days off 
accruing to an employee resulting from an entitlement to the 
38 hour week as prescribed in Clause 6.—Hours of this 
award. 

6.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week over any five days of the week, with no more 
than 10 hours per shift, worked over any one of the fol lowing 
cycles. Provided that laundry workers shall work such hours 
in five days of eight hours each, Monday to Friday inclusive. 

(a) A four week cycle of nineteen days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the twentieth 
day in each cycle as a day off and paid for as 
though worked. 
Provided that an employee who, at the completion 
of a 20 day work cycle, has not accrued sufficient 
hours to enable him/her to take a full paid shift off 
duty, shall continue past the 20 day work cycle 
until sufficient hours have accrued to enable 
him/her to take a full paid shift off duty. 

(b) Actual hours of 76 hours over nine days per 
fortnight with the tenth day to be taken as an 
unpaid rostered day off. 

(c) Actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 
For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee; or 
As single day absences at a time suitable to the 
employer and subject to 48 hours' clear notice 
given to the employee in accordance with Clause 
8.—Rosters of this award. 
Notwithstanding the provisions of paragraph (c): 
— where an employer and employee mutually 

agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work shall be taken from 
the commencement of the employee's normal 
rostered shift or up to the conclusion of the 
employee's normal rostered shift. 

(2) In addition to subclause (1) of this clause, by 
agreement between the employer and the Union a work 
cycle of 38 hours per week or 76 hours per fortnight or any 
other method agreed may be worked. 

(3) Any change in rostering arrangements will be 
designed to improve productivity, efficiency and cost 
effectiveness in the workplace. 

(a) Any proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned and to the Union who will consider 
them. 

(b) The affected parties (i.e. site management and 
employees) will then consult with each other with 
a view to agreeing to the proposed roster. 
Provided that where the majority of employees 
affected by the proposed change agree the Union 
will not unreasonably withhold its agreement. 
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(c) Where agreement cannot be reached, the issues 
will be referred to the Western Australian Indus- 
trial Relations Commission for conciliation and, 
if necessary, arbitration. 

(4) The provisions of this clause shall apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. 

(5) At the discretion of the employer employees may be 
paid a rate of pay using a divisor of 38 hours per week in 
lieu of Accrued Days Off under the following conditions. 

(a) Where the employee works no more than 16 hours 
per week or two shifts per week; or 

(b) At the request of the employee. The employee 
may withdraw the request within 14 days of 
submitting it to the employer after which time it 
shall be binding on the employee. Such agreement 
shall remain in force for the period of employ- 
ment, provided that it can be revoked by agree- 
ment between the employer and employee. 

(6) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take off 
for another day in which case the Accrued Day Off shall 
become an ordinary working day. 

(7) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
Volume 66 of the Western Australian Industrial Gazette at 
pages 1-4, the Accrued Day(s) Off standing to the credit of 
the employee at the date of transmission from service with 
the transmittor shall stand to the credit of the employee at 
the commencement of service with the transmittee and may 
be claimed in accordance with the provisions of this clause. 

(8) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred to 
the W.A. Industrial Relations Commission. 

7.—Spread of Shifts. 
No more than three breaks shall be allowed in any one 

shift, including meal breaks and the spread of the shift shall 
not exceed eleven hours. 

"Spread of the shift'' shall mean the period of time which 
elapses from the time when a worker signs on duty for the 
day and the time he signs off duty on that day or the day 
immediately following. 

8.—Rosters. 
(1) A roster shall be posted in a convenient place where 

it can be readily seen by the workers concerned, setting out 
the time each worker starts and finishes each shift and also 
each break in the shift together with the days each worker 
is booked off duty. 

(2) When a worker is rostered off duty for any meal it 
shall not be for a lesser period than thirty minutes for each 
meal. 

(3) The roster shall be posted not less than 48 hours 
preceding the day on which the roster commences. Rosters 
may be altered by 48 hours notice, but this shall not prevent 
a part-time employee working additional shifts in accor- 
dance with subclause (4) of Clause 20.—Part-time Employ- 
ees. 

(4) A roster for Accrued Day(s) Off may allow an 
employee to take Accrued Day(s) Off before they become 
due. 

9.—Overtime. 
(1) All time worked in any day in excess of the time for 

which the worker is rostered shall be regarded as overtime 
and paid for at the rate of time and one-half for the first two 
hours and double time thereafter, provided that if the 
overtime is occasioned through the failure of another worker 
to report for duty, equivalent time off duty may be granted 
in lieu of paying overtime. 

(2) Workers required to work on any day on which they 
are rostered off duty shall be paid at the rate of double time 
for all time worked. 

(3) Notwithstanding anything contained herein:— 
(a) an employer may require any worker to work 

reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with 
such requirement; 

(b) no organisation, party to this award or worker or 
workers covered by this award shall in any way, 
whether directly or indirectly, be a party to or 
concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(4) A worker who is recalled to work shall be paid for a 
minimum of three hours at overtime rates and for all 
reasonable expenses incurred in returning to work. 

(5) Where an employee is required to work overtime and 
such overtime is worked for a period of at least two hours 
in excess of the required daily hours of work the employee 
shall be provided with a meal free of cost or shall be paid 
the sum of $5.40 as meal money. 

This subclause shall not apply where the employee has 
been advised of the necessity to work overtime on the 
previous day or earlier. 

10.—Record. 
(1) Each employer bound by this award shall maintain a 

record containing the following information:— 
(a) The name and address given by each employee 

subject to this award. 
(b) The date of birth of the employee if paid as a 

junior employee. 
(c) The date on which each employee commenced 

employment with that employer. 
(d) The classification and "year of employment" of 

the employee and whether the employee is 
employed full time, part time or casual. 

(e) The commencing and finishing time of work each 
day, together with any periods between those 
times when the employee was not required to 
work. 

(f) The total number of ordinary hours and the total 
number of overtime hours worked each day. 

(g) The wages and any allowances paid to each 
employee each pay period and any deductions 
made therefrom. 

(2) (a) The record shall be kept at one establishment and 
in date order so that the inspections referred to in 
subclause (3) of this clause may be made with 
respect to any period in the 12 months preceding 
the date of inspection. 

(b) The employer may, if it is part of normal business 
practice, periodically send the record or any part 
of the record to another person, provided that the 
provisions of this paragraph shall not relieve the 
employer of the obligations contained elsewhere 
in this clause. 

(3) (a) Subject to this clause, the record shall be available 
for inspection by any officer of the union or other 
authorised representative of the union between the 
hours of 9.00 a.m. and 5.00 p.m. Monday to 
Friday inclusive, at such time and date as 
requested by the Union. 

(b) The officer of the Union or other authorised 
representative of the Union shall be permitted 
reasonable time to inspect the record and, if 
required, take an extract or copy of any of the 
information contained therein. 

(c) The employer shall permit each employee to 
inspect the record as it relates to that employee 
either at the time of payment of wages or at such 
other time as may be mutually convenient. The 
employer shall not unreasonably withhold the 
record from inspection by the employee. 

(4) (a) If, for any reason, the record is not available for 
inspection at the time and date requested, the 
Union and the employer or his agent may fix a 



mutually convenient time for the inspection to 
take place. 

(b) If a mutually convenient time cannot be fixed, the 
Union may advise the employer in writing that it 
requires to inspect the record in accordance with 
the provisions of this award and shall specify the 
period contained in the record which it requires to 
inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) Employers who normally keep the record at 

a place more than 35 kilometres from the 
G.P.O. Perth shall send a copy of that part of 
the record specified to the office of the 
Union, and, 

(ii) employers who normally keep the record at 
a place less than 35 kilometres from the 
G.P.O. Perth shall make the record available 
to the Union at a time specified by the Union. 

(d) In the event of a demand made by the Union which 
the employer considers unreasonable, the em- 
ployer may apply to the Western Australian 
Industrial Relations Commission for direction. An 
application to the Western Australian Industrial 
Relations Commission made by an employer for 
direction will, subject to that direction, stay the 
requirements contained elsewhere in this sub- 
clause. • 

(5) In addition to the foregoing, the employer shall 
maintain for the duration of the employees employment, a 
record in respect of each employee showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall be 
passed on to any succeeding employer in the event that the 
business is sold or transmitted. 

11.—Holidays. 
(1) (a) Except as hereinafter provided a period of six 

consecutive weeks' leave shall be allowed to a 
worker by his employer after each period of 12 
months' continuous employment with such em- 
ployer. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause an employee employed regularly 
in a non-client related position including gardener, 
machinist, maintenance employee and storesper- 
son who is not required to be available to work on 
any public holiday named in clause 12.—Public 
Holidays of this award, shall be provided a period 
of four consecutive weeks' leave after each period 
of 12 months continuous employment with such 
employer. 
Provided that such an employee shall be paid in 
accordance with subclause (3) of clause 12.— 
Public Holidays of this award for all public 
holidays. 

(c) Where pursuant to paragraph' (3) of subclause 
2.—Long Service of the long service provisions 
published in Volume 64 of the Western Australian 
Industrial Gazette at pages 1-4 the period of 
continous service which a worker has had with the 
transmittor (including any such service with any 
prior transmittor) is deemed to be service of the 
worker with the transmittee then that period of 
continuous service shall be deemed to be service 
with the transmittee for the purposes of this 
subclause. 

(2) Prior to commencing leave each worker shall be paid 
for that period of leave as follows: 

(a) Where an employee has worked less than the full 
time hours per week specified in Clause 7.— 
Hours of this award over the accrual period for 
which annual leave is being taken the hours for 

which payment is made shall be calculated on an 
average of the number of hours worked per week 
during the accrual period. 

(b) At the wage the employee would have received 
had she/he not proceeded on leave. In the case of 
rostered employees that wage shall include the 
shift work and the weekend penalties that em- 
ployee would have received had she not proceeded 
on leave. 
Where it is not possible to calculate the shift and 
weekend penalties the employee would have 
received the employee shall be paid the average 
of such payments made each week over the four 
weeks prior to taking the leave; or 

(c) At the rate of wage shown in Clause 28.—Wages 
of this award for her/his class of work and in 
addition be paid a loading of 17.5% of that wage 
for 2/3rds of any leave due in each year and for 
the remaining l/3rd of the leave due in each year 
be paid according to paragraph (b) of this 
subclause, whichever is the greater. 

(d) Provided that the 17.5% loading prescribed by this 
subclause shall not be paid on proportionate 
annual leave on termination. 

(3) (a) Except as provided in paragraph (b) of this 
subclause if after one month's continuous employ- 
ment a worker lawfully terminates his employ- 
ment, or his employment is terminated by the 
employer through no fault of the worker, the 
worker shall be paid 4.62 hours' pay at the rate 
prescribed by subclause (2) of this clause in 
respect of each complete week of continuous 
service for which annual leave has not already 
been taken. 

(b) A worker who is dismissed for a misconduct 
which occurred after the completion of a twelve 
month qualifying period but before he has taken 
leave in respect of that qualifying period shall be 
given payment in lieu of that leave. 

(4) (a) The annual leave prescribed in subclause (1) of 
this clause may be split into more than one 
portion: 

(i) Where the 12 accrued days off are taken in 
conjunction with annual leave by the em- 
ployer once per annum provided that no 
portion is less than two weeks. 

(ii) By agreement between the employer and the 
employee. 

(b) Any dispute arising out of this clause in relation 
to splitting or not splitting an employee's annual 
leave entitlement, if not resolved by agreement 
between the employer, the employee and the 
Union, shall be referred to the W.A. Industrial 
Relations Commission for determination. 

(5) Any time in respect of which an employee is absent 
from work, except time for which that employee is entitled 
to claim sick leave or the first calendar month of any absence 
on workers' compensation or time spent on annual leave, 
long service leave as prescribed by this award shall not count 
for the purpose of determining annual leave entitlements. 

(6) Before going on annual leave each worker shall be 
given at least two weeks' notice of the date such leave is to 
commence. 

(7) The provisions of this clause shall not apply to casual 
workers. 

(8) Shift workers (ie. workers who rotate afternoon and/or 
night shift with day shift as defined in Clause 24.—Shift 
Work of this award) shall be granted an additional week's 
leave. Provided that for workers whose shifts are not subject 
to regular rotation, one working day's additional leave (with 
a maximum of five working days) for each 35 shifts actually 
worked on afternoon and/or night shift shall be granted. 
Provided further that workers who have completed 155 
shifts on afternoon and/or night shall be granted the 
additional week. 



(9) (a) The annual leave prescribed by this clause may be 
given and taken before the completion of 12 
months continuous service as prescribed by 
subclause (1) of this clause. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accor- 
dance with this subclause and if the period of 
leave so taken exceeds that which would become 
due pursuant to subclause (3) of this clause the 
employee shall be liable to pay the amount 
representing the difference between the amount 
received by him for the period of leave taken in 
accordance with this subclause and the amount 
which would have accrued in accordance with 
subclause (3) of this clause. The employer may 
deduct this amount from moneys due to the 
employee by reason of the other provisions of this 
award at the time of termination. 

(10)(a) Shift employees (ie. employees who rotate after- 
noon and/or night shift with day shift as defined 
in Clause 24.—Shift Work of this award) shall be 
granted an additional week's leave. Provided that 
for workers whose shifts are not subject to regular 
rotation, one working day's additional leave (with 
a maximum of five working days) for each 35 
shifts actually worked on afternoon and/or night 
shift shall be granted. Provided further fiat 
workers who have completed 155 shifts on 
afternoon and/or night shall be granted the 
additional week. 
This subclause shall apply to employees engaged 
before 12 April 1990 who were in receipt of 
additional annual leave days as prescribed by this 
subclause on a no reduction basis, and shall 
remain in force until 12 April 1997. 

(b) Shift employees who in each roster period rotate 
afternoon and/or night shift with day shift shall be 
granted an additional week's leave. Provided that 
for employees whose shifts are not subject to 
regular rotation one day's additional annual leave 
shall be accrued for each thirty afternoon or night 
shifts worked to a maximum of 5 annual leave 
days each twelve months. 
This subclause shall apply to all new employees 
engaged on or after 12 April 1990. 

12.—Public Holidays. 
(1) An employee who works on any public holiday named 

herein or day observed in lieu thereof, shall be paid a loading 
of 50% of the ordinary wage for the time worked in ordinary 
hours on that day. 

(2) For the purposes of this clause the following days shall 
be public holidays: New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

(3) An employee who is not required to work on any 
public holiday named in this clause or day observed in lieu 
thereof, shall be entitled to a days' leave and shall be paid 
the ordinary rate of wage the employee would receive for 
the hours usually worked. 

13.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the ground of personal ill- 
health or injury for one-sixth of a week's pay for 
each completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the worker 
leaves the service of the employer, in the event of 
the worker being entitled by service subsequent to 
the sickness in that year to a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the worker shall as soon as 
reasonably practicable advise the employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence.Provided that such advice 
other than in extraordinary circumstances shall be given to 
the employer within 24 hours of the commencement of the 
absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that fie employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

Provided that where an employee has had two absences 
on paid sick leave adjacent to other days off duty within a 
period of twelve months the employer may request in 
writing that any further absences adjacent to days off be 
accompanied by such certificate. 

Provided that this request shall remain in force until the 
employee has completed a continuous period of twelve 
months without such absence. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who 
suffers personal ill-health or injury during the time 
when he is absent on annual leave and a worker 
may apply for and the employer shall grant paid 
sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
worker was confined to his place of residence or 
a hospital as a result of his personal ill-health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the worker of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
worker or, failing agreement, shall be added to the 
worker's next period of annual leave or, if 
termination occurs before then, be paid in accor- 
dance with the provisions of Clause 11.— 
Holidays. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 11.—Holidays shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
illness or injury is the result of the worker's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

(8) A rostered worker, proceeding on sick leave, shall be 
paid the shift and weekend penalties he would have received 
had he not proceeded on sick leave. 
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(9) An employee shall not be entitled to claim payment 
for non-attendance on the ground of personal ill-health or 
injury nor will the employee's sick leave entitlements be 
reduced if such personal ill-health or injury occurs on a day 
when an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and (2) of 
Clause 6.—Hours of this award unless such illness is for a 
period of seven consecutive days or more and in all other 
respects complies with the requirements of subclause (5) 
hereof. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 6.—Hours of this award. 

14.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 

(a) Maternity leave, applied for but not commenced, 
shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 

(a) Where the pregnancy of a worker not then on 
maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i)' she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there are 
other positions available, for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 
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(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Tfermination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

(12) Effect of Maternity Leave on Accrued Day(s) Off 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and (2) 
of Clause 6.—Hours of this award. 

(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount of 
hours accrued towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 
6.—Hours of this award. 

(13) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
Volume 66 of the Western Australian Industrial Gazette at 
pages 1 -4, the entitlement to maternity leave as prescribed 
by this clause standing to the credit of the employee at the 

date of transmission from service with the transmittor shall 
stand to the credit of the employee at the commencement 
of service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

15.—Uniforms. 
(1) Where the employer requires a uniform to be worn, 

a supply of four such uniforms shall be made available for 
use by each employee but such uniforms shall at all times 
remain the property of the employer. 

(2) In lieu of the provision of uniforms, the employer may 
pay an allowance of $3.95 per week. 

(3) The term "uniform" shall include all items of 
clothing and footwear which are specified by the employer 
according to type or colour or according to the exclusion of 
ordinary clothing or footwear, to be worn. 

(4) (a) Aprons shall be provided for all female employees 
on the kitchen and general staff. 

(b) Suitable clothing shall be provided for all men on 
"dirty work". 

(c) Boots shall be available for kitchenmen. 
(d) Oilskin coats shall be provided for workers 

compelled to work in the rain. 
(5) Laundry—All washable clothing forming part of the 

uniform supplied by the employer shall be laundered free of 
cost of the employee. 

(6) Safety Appliances—rubber gloves, gowns and a ready 
supply of suitable disinfectant or antiseptic shall be 
available to all employees who handle infectious cases on 
patients suspected to be suffering from any infectious 
disease. 

(7) Liberty is reserved to the parties to apply as to the 
amount of the allowance as prescribed in subclause (2) of 
this clause. 

(8) Subject to the provisions of subclause (7) of this clause 
no claim shall be made to amend the provisions of this 
clause before 1 April 1988. 

16.—Contract of Service. 
(1) The contract of service period shall be: 

(a) one hour for Casual Employees. 
(b) two weeks for all other employees. 

(2) An employee may be engaged on a probationary 
period of not longer than three months, during which time 
it will be possible for either the employer or employee to 
terminate the contract of service with one day's written 
notice. 

(3) The contract of service may be terminated by either 
the employer or employee by giving: 

(a) notice of one hour for casual employees. 
(b) written notice of two weeks for all other 

employees. 
(4) Where an employee does not give the required period 

of notice of termination of services the wages payable for 
the contract of service period may be forfeited at the 
discretion of the employer. 

(5) The employer may pay the wages payable for the 
contract of service period in lieu of notice of termination 
being given by either the employer or employee. 

(6) The services of an employee may be terminated for 
serious misconduct without prior notice. In such circum- 
stances the employer is required to pay all moneys owing 
up to the date of dismissal. 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training pro- 
vided that such duties are not designed to promote 
de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subclause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 
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(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

17.—^Accommodation. 
(1) Resident employees shall be provided with suitable 

healthy accommodation. The Union Secretary or his 
nominee shall be permitted to inspect the accommodation 
at all reasonable times and in the event of a dispute arising 
with respect to the suitability of the accommodation it shall 
be referred to the Board of Reference for decision. Provided 
that whether any employee lives in shall be a matter which 
shall be left to the decision of the employer. 

A sitting room suitably furnished and sufficiently large 
to accommodate the resident staff shall be provided for their 
common use, provided that this shall apply only where there 
are four or more domestics employed and living in. 

Laundry facilities shall be available to all resident staff 
for the laundering of private clothes. 

(2) Suitable dressing rooms shall be provided for all 
non-resident staff. 

18.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) (i) Where the employer requires the employee 
to establish an account for the purpose of 
receiving his/her wages the employee shall 
pay the costs associated with the establish- 
ment and maintenance of such accounts. 

(ii) The employer may require such an account 
to be established at a major bank or building 
society. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any 
other bank or financial institution, such fees shall 
be paid by the employer. 

(3) In the case of payment by cheque the employer shall 
arrange encashment facilities at a branch of a bank in close 
proximity to the place of work. Where it is impractical for 
the worker to cash the cheque on pay day, reasonable access 
to the facility shall be allowed by the employer during 
working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
worker is kept waiting for a period exceeding 30 minutes, 
overtime rates shall apply, provided that in the case of a 
worker rostered for duty on that day, the 30 minute period 
shall commence from the employee's finishing time. 

(5) No deduction shall be made from a worker's wages 
unless the worker has agreed to such deduction in writing, 
or the deduction is authorised by the award. 

(6) Each worker shall be provided with a pay advice slip 
on each day that wages are paid. The pay advice slip shall 
detail:— 

(a) the rate of wage 
(b) the hours worked, including overtime 
(c) the gross wage 
(d) the net wage 
(e) any allowances paid 
(f) any deductions made 
(g) the composition of any annual leave payment 
(h) the composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages may 
be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination of 
employment, the employer shall pay to the worker all 
moneys earned by or payable to the worker before the 
worker leaves the hospital or the same shall be forwarded 
to the worker by post on the next working day following 
termination. 

(9) Where the worker terminates his or her employment 
without notice as required by Clause 16.—Contract of 
Service of this award, the employer shall forward as soon 
as reasonably possible all moneys earned by or payable to 
such worker to that worker by post. 

(10) If a worker fails to collect his or her wages on the 
appointed day, such wages shall thereafter be available for 
collection (at previously notified times) during office hours. 

(11) Accrued Days Off which accrue prior to the first pay 
period commencing on or after 14 July 1988 shall be paid 
as follows: 

(a) An employee who regularly performs shift or 
weekend work shall be paid for accrued days off, 
including shift or weekend penalties, when those 
days are taken as leave for the hours worked 
during which the leave was accumulated and shall 
be paid at the rate applicable at the time the leave 
is taken. 

(b) An employee who performs shift or weekend 
work irregularly shall be paid for accrued days off 
the average of shift or weekend penalties paid in 
the preceding month. 

(12) Accrued Days' Off which accrue from the first pay 
period commencing on or after the 14 July, 1988 shall be 
paid at the ordinary rate of wage, exclusive of penalties, 
which an employee would normally receive for his/her class 
of work. 

19.—Casual Employees. 
An employee engaged and paid as a casual employee shall 

be paid twenty-five percent (25%) over the rates specified 
in this award. Where the employment continues beyond one 
month, he/she shall be deemed to be a temporary employee 
from the end of that month. 

20.—Part-time Employees. 
(1) "Part-time Employee" means an employee regularly 

employed for less than 40 hours each week. 
(2) When an employee is employed under the provisions 

of this clause, he shall receive payments for wages for 
annual leave, for holidays and for sick leave on a pro rata 
basis in the same proportion as the number of hours 
regularly worked each week bears to 40 hours. 

(3) (a) The laundry and uniform allowances prescribed in 
this award shall be paid pro rata to part time 
employees in the proportion that the hours worked 
each week bear to 40. 

(b) A part-time employee working three shifts or less 
each week shall be supplied with one uniform per 
shift each week. 

(4) Notwithstanding the provisions of Clause 9.— 
Overtime a part-time employee may work shifts additional 
to the rostered shifts at ordinary rates, subject only to the 
normal rostering parameters of a full-time employee, where 
the employee has previously indicated a willingness to work 
extra shifts or where the extra shift was arranged prior to the 
completion of the employee's previous shift. Provided that 
a part-time employee shall not be required to work an extra 
shift. 

21.—Deductions and Allowances. 
(1) Where employees are provided with Board and/or 

Lodging by the employer, the following charges, or 
deductions as the case may be, may be made by the 
employer: 

Lodging $14.90 per week 
Lodging for employees sharing rooms $7.50 per week 
Lodging for self contained furnished 
single accommodation within hospital 
grounds $24.60 per week 



For the purposes of this clause "Lodging" means a room 
constituting a bedroom together with communal toilet, 
laundry and sitting room facilities, 

(2) (a) The amounts herein prescribed shall be varied as 
the result of State Wage Case variations to the rate 
of wage for a Registered General Nurse (First 
Year) under the Nurses (Private Hospitals) Award, 
by the same proportion and at the same time. 

(b) Any variation to the lodging charges shall be 
calculated to the nearest 10 cents. 

22.—General Clauses. 
(1) A worker required to take a day off duty not already 

shown on the roster for such day must be informed before 
booking off on the day previous. 

(2) Space shall be provided in the workers' dining rooms 
or lunch rooms for the purpose of posting Union notices and 
a copy of this Award. 

23.—Under-rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After the application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

24.—Shift Work. 
(1) Subject to subclause (1) hereof, a loading of 12.5% 

of the ordinary wage shall be paid for time worked on 
afternoon or night shift as defined hereunder: 

(a) Afternoon shift commencing between 12.00 noon 
and 6.00 pm and finishing at or after 6.00 pm. 

(b) Night shift commencing between 6.00 pm and 
4.00 am. 

(2) A loading of 18.75% of the ordinary wage shall be 
paid for time worked on permanent afternoon or night shifts 
provided that in the case of a worker who works permanent 
afternoon or night shifts at his own request the provisions 
of subclause (1) hereof shall apply. 

(3) The following provisions shall apply in lieu of the 
foregoing for the period on and from 1 July, 1991 pending 
a decision of the Western Australian Industrial Relations 
Commission with respect to the provisions of this clause. 

(a) Subject to paragraph (b) hereof, a loading of 15% 
of the ordinary wage shall be paid for time worked 
on afternoon or night shift as defined hereunder: 

(i) Afternoon shift commencing between 12.00 
noon and 6.00pm and finishing at or after 
6.00pm. 

(ii) Night shift commencing between 6.00pm 
and 4.00am. 

(b) A loading of 18.75% of the ordinary wage shall 
be paid for time worked on permanent afternoon 
or night shifts provided that in the case of a worker 
who works permanent afternoon or night shifts at 
their own request the provisions of paragraph (a) 
hereof shall apply. 

25.—^Temporary Employees. 
"Temporary Employee" means an employee engaged for 

a specific period or periods longer than one month but less 
than 12 months. 

A temporary employee shall accrue and be paid all the 
benefits prescribed by this award for time worked as if the 
employee was permanently employed, notwithstanding 
breaks in employment, and shall be entitled to or give, as 

the case may be, one week's notice of termination of the 
contract of service, and shall either be paid or forfeit, as the 
case may be, one week's pay if the required notice is not 
given. 

26.—Weekend Penalty Rates. 
(1) When work performed on Saturdays or Sundays is part 

of a worker's ordinary hours of duty, they shall be paid for 
all time worked between midnight on Friday and midnight 
Sunday at the rate of time and one half. 

(2) (a) The following provisions shall apply in lieu of the 
foregoing for the period commencing on and from 
1 July, 1991 pending a decision of the Western 
Australian Industrial Relations Commission with 
respect to the provisions of this clause. 

(b) When work performed on Saturdays or Sundays 
is part of a worker's ordinary hours of duty they 
shall be paid for all time worked between 
midnight on Friday and midnight Saturday at the 
rate of time and one half and between midnight 
on Saturday and midnight on Sunday at the rate 
of time and three quarters. 

27.—Long Service Leave. 
(1) The conditions contained in the document Long 

Service Leave Conditions—State Government Wages Em- 
ployees as consolidated by the Public Service Board in May, 
1974 shall apply to workers covered by this award with the 
exception that on and from the 1 st day of January, 1979, long 
service leave for the second and subsequent period of service 
shall accrue at the rate of 13 weeks' leave for seven years 
of continuous service. Any qualifying service prior to 1 
January, 1979 for the second qualifying period of long 
service leave, shall be calculated on a ten year qualifying 
period basis but all qualifying service after 1 January, 1979 
shall be calculated on a seven year qualifying period basis. 

(2) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 6.—Hours of 
this award. 

28.—Wages. 
(1) The minimum rate of wage payable to employees 

covered by this award shall be as follows: 
$ 

per 
week 

HOSPITAL WORKER LEVEL 1 
Comprehends the following classes of work: 

Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (Other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (Other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 

1st year of employment 369.80 
2nd year of employment 374.30 
3rd year of employment and thereafter 378.30 
HOSPITAL WORKER LEVEL 2 
Comprehends the following classes of work: 

Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where more than 
1 employed) 
Washing Machine Attendant 

1st year of employment 374.90 
2nd year of employment 379.80 
3rd year of employment and thereafter 384.10 
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HOSPITAL WORKER LEVEL 3 
Comprehends the following classes of work: 

Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and Propagator) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
TSSU Assistant (1st year of employ- 
ment) 
CSSD Assistant (1st year of employ- 
ment) 
Maintenance Employee 

1st year of employment 384.10 
2nd year of employment 388.20 
3rd year of employment and thereafter 392.30 

HOSPITAL WORKER LEVEL 4 
Comprehends the following classes of work: 

TSSU Assistant (2nd, 3rd year of em- 
ployment and thereafter) 

CSSD Assistant (2nd, 3rd year of 
employment and thereafter) 

Cook (Other) 
1st year of employment 389.00 
2nd year of employment 393.60 
3rd year of employment and thereafter 397.30 

HOSPITAL WORKER LEVEL 5 
Comprehends the following classes of work: 

Cook (only one employed) 
Storeperson 
Driver (under 3 tonnes) 

1st year of employment 404.(X) 
2nd year of employment 407.®) 
3rd year of employment and thereafter 411.30 

HOSPITAL WORKER LEVEL 6 
Comprehends the following classes of work: 

Driver (over 3 tonnes) 
Bus Driver (less than 25 passengers) 
Canteen Supervisor 

1st year of employment 407.80 
2nd year of employment 411.30 
3rd year of employment and thereafter 414.80 

HOSPITAL WORKER LEVEL 7 
Comprehends the following classes of work: 

Bus Driver (over 25 passengers) 
Second Cooks 

1st year of employment 417.30 
2nd year of employment 422.20 
3rd year of employment and thereafter 426.40 

HOSPITAL WORKER LEVEL 8 
Comprehends the following classes of work: 

Senior Food Service Attendant (Hospi- 
tals less than 100 beds) 

Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more than one em- 
ployed) 

1st year of employment 440.10 
2nd year of employment 445.00 
3rd year of employment and thereafter 448.50 

HOSPITAL WORKER LEVEL 9 
Comprehends the following classes of work: 

Tradesperson Cook 
Senior Food Services Attendant (more 

than 100 beds) 
Head Gardener 
Catering Supervisor 

417.30 
422.20 
426.40 

Laundry Supervisor 
Head Orderly 
Domestic Supervisor/Housekeeper 
Cleaning Services Supervisor 
Linen Services Supervisor 

1st year of employment 454.80 
2nd year of employment 459.10 
3rd year of employment and thereafter 462.90 

HOSPITAL WORKER LEVEL 10 
Comprehends the following classes of work: 

Chef 
1st year of employment 475.50 
2nd year of employment 481.90 
3rd year of employment and thereafter 488.00 

(2) General Conditions 

(a) The ordinary wages of any employee, placed in 
charge of three or more employees, shall be 
increased by $14.20 per week. 

(b) Where the term "year of employment" is used in 
this clause, it shall mean all service whether full 
time or part time and regardless of the class of 
work with that employer. Such service shall be 
calculated in periods of calendar years from the 
date of commencement of work with the employer 
and by automatic progression subject to satisfac- 
tory service. 

Provided that in determining the rate of wage of 
an employee 19 years of age and over, service 
prior to attaining the age of 19 years shall not be 
counted in determining the total service of an 
employee for the purpose of this clause. 

(c) A casual employee shall be paid a loading of 25% 
over the rates specified in this clause. 

(d) The hourly rate for an employee working an 
average of 38 hours per week shall be calculated 
by dividing the weekly rate herein expressed by 
40. 

(e) The hourly rate for an employee actually working 
38 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

29.—Fares and Motor Vehicle Allowances. 

(1) Where an employee is required during his/her normal 
working hours by his/her employer to work outside his/her 
usual place of employment, the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) (a) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of 
his/her duties he/she shall be paid an allowance 
not less than that provided for in the schedules set 
out hereunder. Notwithstanding anything con- 
tained in this subclause the employer and the 
employee may make any other arrangements as to 
car allowance not less favourable to die employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 



Rates of hire for use of employee's own vehicle 
on employer's business. 

Schedule 1—Motor Car Allowance 
Area and Details Engine Displacement (in cubic centimetres) 

Over 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5" South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During a ^a,e 

Year on Official Business c/km 
Rate per kilometre 17.1 

30.—Bereavement Leave. 
(1) A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father- 
in-law, mother, mother-in-law, brother, sister, child or 
stepchild be entitled on notice of leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of his employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his roster, or on long service, annual leave, sick leave, 
workers' compensation, leave without pay or on a public 
holiday. 

(2) An employee shall not be entitled to claim payment 
for bereavement leave on a day when that employee is 
absent on an Accrued Day(s) Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 6.—Hours of 
this award. 

(3) An employee, whilst on bereavement leave prescribed 
by this clause shall continue to accrue an entitlement to an 
Accrued Day(s) Off as prescribed in subclauses (1) and (2) 
of Clause 6.—Hours of this award. 

31.—Calculation of Penalties. 
Where an employee works hours which would entitle that 

employee to payment of more than one of the penalties 
payable in accordance with Clause 9.—Overtime, Clause 
24.—Shift Work, Clause 26.—Weekend Penalty Rates and 
clause 12.—Public Holidays, only the highest of any such 
penalty shall be payable. 

32.—^Representative Interviewing Employees. 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the employer and 
interview an employee subject to the following: 

(a) On arrival at the workplace the union representa- 
tive shall seek permission to enter the premises 
from the employee or his senior representative. 

(b) Agreement between the union representative and 
the employer shall be sought as to where and 
subject to what conditions the employee may be 
interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to the 
employer or his appointed representative, or failing that 
person being available, the most senior person in charge of 
the establishment, an accredited representative of the Union 
shall be entitled to enter the business premises of the 
employer to interview an employee during the recognised 
meal period at the place at which the meal is usually taken, 

provided that this right shall not be exercised without the 
consent of the employer more than once in any one week, 
however, the employer does not have the right to refuse the 

first occasion in any one week provided prior notice has 
been given. If access has not been gained in accordance with 
the provisions of this clause then the union representative 
shall leave immediately upon a request from the employer 
or, his appointed representative or senior person in charge. 

33.—Effect of 38 Hour Week. 
(1) Tfermination 

(a) An employee subject to the provisions of sub- 
clause (1) of Clause 6.—Hours of this award who 
has not taken any Accrued Day(s) Off accumu- 
lated during a work cycle in which employment 
is terminated, shall be paid the total of hours 
accumulated towards the Accrued Day(s) off for 
which payment has not already been made. 

(b) An employee who has taken any Accrued Day(s) 
Off during a work cycle in which employment is 
terminated shall have the wages due on termina- 
tion reduced by the total hours for which payment 
has already been made but for which the employee 
had no entitlement toward those Accrued Day(s) 
Off. 

(2) Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' compen- 
sation for periods for less than one complete 
20 day work cycle, such employee will 
accrue towards and be paid for the succeed- 
ing Accrued Day Off following such ab- 
sence. 

(ii) An employee will not accrue Accrued Day(s) 
Off for periods of workers' compensation 
where such period of leave exceeds one or 
more complete 20 day work cycle. 

(iii) Where an employee is on workers' compen- 
sation for less than one complete 20 day work 
cycle and an Accrued Day Off falls within 
the period, the employee will not be re- 
rostered for an additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' compen- 

sation for periods for less than a total of 20 
consecutive work days in a work cycle such 
employee will accrue towards and be paid for 
the succeeding Accrued Day(s) Off follow- 
ing such leave. 

(ii) Where an employee is on workers' compen- 
sation for periods greater than a total of 20 
consecutive days in a work cycle such 
employee will have the period of workers' 
compensation added to the work cycle. 

(iii) Where an employee is on workers' compen- 
sation for greater than 20 consecutive work 
days and an Accrued Day Off as prescribed 
in subclause (1) of Clause 6.—Hours of this 
award falls within the period the employee 
shall be re-rostered for another Accrued Day 
Off on completion of the 20 day work cycle 
following such absence. 

(3) Leave Without Pay 
An employee who is absent on any form of leave without 

pay shall not accumulate an entitlement to an Accrued Day 
Off for the period of such leave nor will the employee be 
entitled to an Accrued Day Off whilst on leave without pay. 

(4) Pay Out of Entitlements 
An employee whose hours are worked in accordance with 

Clause 6(1 )(a) and who, after 12 months employment, is to 
take the full six consecutive weeks annual leave prescribed 
by Clause 11.—Holidays of this award may by mutual 
written agreement, be paid at the time of taking such annual 
leave, for any Accrued Day(s) Off then standing to the credit 
of that employee. Such payment will be in full discharge of 
any liability on the employer arising pursuant to Clause 
6.—Hours of this award. An employee shall not otherwise 
be paid for Accrued Day(s) Off without actually taking them 
as days off. 
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34.—Payroll Deduction of Union Dues. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. The procuration 
form on the Union Application For Membership form shall 
be deemed to comply with the requirements of this 
subclause. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's payclerk. 

(4) (a) The employer shall commence deduction of 
subscription from the first full pay period follow- 
ing receipt of a completed Payroll Deduction 
Authority form and continue deducting through- 
out the employee's period of employment, except 
as provided in subclauses (5) and (8) of this clause 
or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of union subscription to be deducted. The 
employer shall implement any change to union 
subscriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

(8) Notwithstanding the above— 
(a) deductions shall be at the employer's discretion. 
(b) deductions shall only be made if the employer and 

the Union can agree on a commission rate. 
(c) the employer may stop deductions in the event of 

Union commencing industrial action. 
(d) an exemption from the provisions of this clause 

shall be granted to an employer who notifies the 
Industrial Registrar that they object to the provi- 
sions of this clause being applied to them and 
forward a copy of such notice to the Union. 

(e) an existing employer wishing exemption from the 
provisions of this clause shall notify the Industrial 
Registrar as provided in subclause (1) hereof 
within 3 months of the coming into operation of 
this clause. 

35.—Dispute Settlement Procedures. 
(1) Subject to the provisions of the Industrial Relations 

Act 1979 (as amended) any grievance, complaint or dispute, 
or any matter raised by the Union or a respondent and 
employees, shall be settled in accordance with the procedure 
outlined in this clause. 

(2) These procedures have been developed by agreement 
between the parties. The Union recognises the right and 
responsibility of Private Health Employers to provide 
uninterrupted and efficient services to the Community. The 
employer recognises the rights and responsibilities of the 
Union to represent its members in compliance with its rules. 

(3) The procedure is also intended to provide effective and 
speedy means for resolution of employee difficulties and 
problems. 

(4) Depending on the issues involved, the size of the 
organisation and the union membership of the employees 
concerned, a procedure involving the following stages of 
discussion shall apply. These are: 

(a) discussions between the employee/s concerned 
and the immediate supervisors; 

(b) discussions involving the employee's concerned, 
(and an elected on site union representative if 
requested), the employer representative or senior 
officer; 

(c) senior officer to resolve issue, if unable to refer 
to Senior Management. Employee may notify 
Union at this stage if desired; 

(d) discussions involving union officials and/or site 
union representatives and senior management 
representative(s). 

(5) Sensible time limits shall be allowed for the 
completion of the various stages of the discussions. At least 
seven days should be allowed for all stages of the 
discussions to be finalised. 

(6) Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted without the 
dispute being resolved the parties may jointly or individu- 
ally refer the matter to the Western Australian Industrial 
Relations Commission for assistance in resolving the 
dispute. 

(7) Where the employer seeks to discipline an employee, 
or terminate an employee the following steps shall be 
observed: 

(a) In the event that an employee commits a misde- 
meanour, the employee's immediate supervisory 
or any other staff member so authorised, may 
exercise the employer's right to reprimand the 
employee so that the employee understands the 
nature and implications of their conduct. 

(b) The first two reprimands shall take the form of 
warnings and, if given verbally, shall be con- 
firmed in writing as soon as practicable after the 
giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a period not 
exceeding twelve months continuous service, the 
contract of service shall, upon the giving of that 
third reprimand, be terminable in accordance with 
the provisions of this award. 

(d) The status quo (i.e. the conditions applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(8) In resolving issues of an industry wide nature 
discussions which may be initiated at the level specified in 
(4)(d) above, between the appropriate Union official and the 
Employer, shall then be referred to the Health Care 
Management committee of the Confederation of WA 
Industry by either or both parties. 

(9) For the purposes of this procedure: 
"employer" means the relevant officer nominated at 

each work site. 
"senior officer" means an officer nominated by 

management. 
"industry wide issues" include issues affecting more 

than one work site or claims seeking variations to 
an award. 

"work site" means as agreed between the parties. 
(10) The parties to this award are committed to 

implementing a new wage and classification structure. 
To allow this to occur in an orderly and efficient manner 

the parties agree that when the award is varied to insert a 
new wage and classification structure, the disputes settling 
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procedure clause will be varied to provide a mechanism for 
dealing with claims by existing employees on the appropri- 
ateness of their classification in the new structure. 

(11) The parties acknowledge that this procedure formed 
part of the package which justified the payment of the 
increases available under the Structural Efficiency Principle. 

(12) Accordingly, the parties agree that if either party is 
of the view that the other party is in breach of this procedure, 
the matter will be referred to the Western Australian 
Industrial Relations Commission for it to determine: 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to (12)(a) above, the appropriateness of the 
continued provision of the benefits provided under 
the Structural Efficiency Principle or any other 
action considered appropriate by the Western 
Australian Industrial Relations Commission. 

36.—Introduction to Change. 
(1) Where an employer has made a definite decision to 

introduce major changes that are likely to have significant 
effects on employees, the employer shall notify employees 
who may be affected, and their Union. 

(2) As soon as practicable the employer shall enter into 
discussions with employees on issues involved in the 
change. 

(3) The employer shall discuss with the Union any matters 
raised in relation to the changes. 

37.—Structural Efficiency Implementation Tasks. 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and, to enhancing the career opportuni- 
ties and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably practi- 
cable, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

Respondent. 
The Homes of Peace (Incorporated) 

Dated at Perth this 31st day of January, 1961. 
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HOSPITAL WORKERS' (N'GALA) AWARD 
No. 6A of 1958. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 3rd day of March 1993. 
J. CARRIGG, 

Registrar. 

Hospital Workers' (N'Gala) Award 
No. 6A of 1958. 

1.—Title. 
This award shall be known as the "Hospital Workers* 

(N'Gala) Award No. 6A of 1958". 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1 A. State Wage Principles 
2. Arrangement 
3. Area 
4. Scope 
5. Tferm 
6. Definitions 
7. Hours 
8. Spread of Shifts 
9. Rosters 

10. Time and Wages Record 
11. Contract of Service 
12. Notices 
13. Accommodation 
14. Overtime 

14A. Maternity Leave 
15. Shift Work 
16. Weekend Work 
17. Allowances and Special Provisions 
18. Higher Duties Allowance 
19. Holidays 

19A. Public Holidays 
20. Sick Leave 
21. Compassionate Leave 
22. Long Service Leave 
23. Uniforms 
24. Protective Equipment 
25. Provision of First Aid Appliances 
26. Fares and Motor Vehicle Allowances 
27. Board of Reference 
28. Part-Time Employees 
29. Under-Rate Workers 
30. Deduction for Lodging 
31. Payment of Wages 
32. Wages 
33. Representative Interviewing Employees 
34. Effect of 38 Hour Week 
35. Tfemporary Employees 
36. Calculation of Penalties 
37. Payroll Deduction of Union Dues 
38. Dispute Settlement Procedures 
39. Introduction to Change 
40. Structural Efficiency Implementation Tasks 

3.—Area. 
This award shall have effect and operate over that area 

occupied and controlled by Respondent. 



Notwithstanding the provisions of paragraph 
(c)— 

4.—Scope. 
This award shall apply to workers employed by the 

Respondent in the classifications described in Clause 
32.—Wages, hereof. 

5.—Tferm. 
The term of this award shall be for a period of three years 

from the beginning of the first pay period commencing after 
the date hereof. (This award was delivered on the 26th 
November, 1959). 

6.—Definitions. 
(1) "Laundress" means a female employee who is 

required to do washing and/or ironing and any other function 
in a laundry. 

(2) "Laundry Hand, female" means an employee 
employed in a laundry whose major employment is not 
washing and/or ironing. 

(3) "Orderly" means a male employee not otherwise 
classified in this award. 

(4) "Rostered Employee" means an employee for whom 
the ordinary hours of work may include work on a Sunday. 

(5) "Seamstress" means an employee who cuts out and 
fits uniforms or dresses to measure or pattern. 

(6) "Tradesman Cook" means an employee employed in 
cooking who possesses recognised qualifications in the trade 
of cooking. 

(7) "Part-Time Employee" means an employee who 
regularly works less than 40 hours per week. 

(8) "Casual Employee" means an employee engaged for 
a period of less than one month. Where the employment 
continues beyond one month, he/she shall be deemed to be 
a temporary employee from the end of that month. 

(9) "Temporary Employee" means an employee engaged 
for a specific period or periods longer than one month but 
less than 12 months. 

(10) "Accrued Day(s) Off" means the paid days off 
accruing to an employee resulting from an entitlement to the 
38 hour week as prescribed in Clause 7.—Hours of this 
award. 

7.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week over any five days of the week, with no more 
than 8 hours per shift, worked over any one of the following 
cycles. 

(a) A four week cycle of 19 days of eight hours each 
with 0.4 of one hour each day worked accruing as 
an entitlement to take the 20th day in each cycle 
as a day off and paid for as though worked. 

Provided that an employee who, at the comple- 
tion of a 20 day work cycle, has not accrued 
sufficient hours to enable him/her to take a full 
paid shift off duty, shall continue past the 20 day 
work cycle until sufficient hours have accrued to 
enable him/her to take a full paid shift off duty. 

(b) Actual hours of 76 hours over nine days per 
fortnight with the tenth day to be taken as an 
unpaid rostered day off. 

(c) Actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at the time mutually acceptable to the 
employer and the employee; 

or 
As single day absences at a time suitable to the 

employer and subject to 48 hours' clear notice 
given to the employee in accordance with Clause 
9.—Rosters of this award. 

— where an employer and employee mutually 
agree Accrued Days Off may be taken in 
single day absences; 

— at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work shall be taken 
from the commencement of the employee's 
normal rostered shift or up to the conclusion 
of the employee's normal rostered shift. 

(2) In addition to subclause (1) of this clause by 
agreement between the employer and the Union a work 
cycle of 38 hours per week or 76 hours per fortnight or any 
other method agreed may be worked. 

(3) Any change in rostering arrangements will be 
designed to improve productivity, efficiency and cost 
effectiveness in the workplace. 

(a) Any proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned and to the Union who will consider 
them. 

(b) The affected parties (i.e. site management and 
employees) will then consult with each other with 
a view to agreeing to the proposed roster. 

Provided that where the majority of employees 
affected by the proposed change agree the Union 
will not unreasonably withhold its agreement. 

(c) Where agreement cannot be reached, the issues 
will be referred to the Western Australian Indus- 
trial Relations Commission for conciliation and, 
if necessary, arbitration. 

(4) The provisions of this clause shall apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. 

(5) At the discretion of the employer employees may be 
paid a rate of pay using a divisor of 38 hours per week in 
place of accrued days off under the following conditions: 

(a) Where the employee works no more than 16 hours 
per week or two shifts per week; or 

(b) At the request of the employee. The employee 
may withdraw the request within 14 days of 
submitting it to the employer after which time it 
shall be binding on the employee. Such agreement 
shall remain in force for the period of employ- 
ment, provided that it can be revoked by agree- 
ment between the employer and employee. 

(6) The employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take off 
for another day in which case the Accrued Day Off shall 
become an ordinary working day. 

(7) Where practicable the ordinary hours of work shall be 
rostered over not more than six consecutive days. 

(8) Any dispute between the employer and the Union 
concerning the operation of this clause shall be referred to 
the W.A. Industrial Relations Commission. 

8.—Spread of Shifts. 
(1) Subject to the provisions of subclauses (2) and (3) 

hereof the spread of shift shall mean the total pericxl of time 
which elapses from the time the worker signs on duty at the 
commencement of the shift and the time the worker signs 
off duty at the completion of the shift. 

(2) The spread of shift shall not exceed 10 hours provided 
that a spread in excess of ten hours, but not exceeding eleven 
and one half hours may be worked where the shorter spread 
cannot be worked without additional staff and/or expense. 

(3) No more than three breaks shall be allowed in any one 
shift, including meal breaks, provided that the maximum 
period worked between breaks in the shift shall be five 
hours. This provision shall not apply to night shift workers 
who shall work a shift of eight hours straight. 
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9.—Rosters. 
(1) The ordinary hours of duty prescribed in Clause 

7.—Hours of this award shall be set out in a roster which 
shall be posted in a convenient place where it can be readily 
seen by the employees concerned. 

(2) The roster shall set out the time each employee starts 
and finishes each shift, and also each break in the shift 
together with the days each employee is rostered off duty, 
and shall be open for inspection by a duly accredited 
representative of the Union at such times as the record is 
open for inspection. 

(3) Except as provided in subdause (7) hereof meal 
breaks shall be for a period of at least thirty minutes, but not 
greater than one hour for each meal. 

(4) Except at the change of roster, no employee shall be 
rostered for duty until at least ten hours have elapsed from 
the time his previous rostered shift ended. 

(5) Such roster shall be posted at least 48 hours before it 
comes into operation and may be altered by 48 hours notice, 
but this shall not prevent a part-time employee working 
additional shifts in accordance with subdause (4) of Clause 
29.—Part-Time Employees. 

(6) No alteration shall be made to the roster in accordance 
with subdause (5) of this clause unless the employee 
concerned is notified before the conclusion of his rostered 
shift immediately before the changed shift, or on the day 
before the changed shift commences. 

(7) Where employees are employed on rotating shifts 
which cover twenty-four hours per day, the night shift shall 
be rostered on a straight shift of eight hours, which shall 
include a meal break to be taken in the employer's time; 
provided that during such meal break the employee shall be 
on call. 

10.—Time and Wages Record. 
(1) A time book, or books, or records, to be open for 

inspection by the Union Secretary, or his nominee at any 
reasonable time, shall be provided. Each worker must record 
in such books the exact time he or she starts and finishes 
duty on each day, and also the time booked off for meals 
or breaks in shifts. 

(2) A wages sheet, which shall clearly show the aggregate 
wage, deductions made, and cash paid to each worker, shall 
be kept at the head office of the institution, and shall be open 
for inspection by the union secretary or his nominee at all 
reasonable times. 

11.—Contract of Service. 
(1) The contract of service period shall be— 

(a) one hour for casual employees; 
(b) two weeks for all other employees. 

(2) An employee may be engaged on a probationary 
period of not longer than three months, during which time 
it will be possible for either the employer or employee to 
terminate the contract of service with one day's written 
notice. 

(3) The contract of service may be terminated by either 
the employer or employee by giving— 

(a) notice of one hour for casual employees; 
(b) written notice of two weeks for all other employ- 

ees. 
(4) Where an employee does not give the required period 

of notice of termination of services the wages payable for 
the contract of service period may be forfeited at the 
discretion of the employer. 

(5) The employer may pay the wages payable for the 
contract of service period in lieu of notice of termination 
being given by either the employer or employee. 

(6) The services of an employee may be terminated for 
serious misconduct without prior notice. In such circum- 
stances the employer is required to pay all moneys owing 
up to the date of dismissal. 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training pro- 
vided that such duties are not designed to promote 
de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subdause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subdause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

12.—Notices. 
Space shall be provided in a mutually convenient place 

for the purpose of posting union notices and a copy of this 
award. 

13.—Accommodation. 
(1) Resident workers shall be provided with suitable 

health accommodation. The Union Secretary or his nominee 
shall be permitted to inspect the accommodation at all 
reasonable times and in the event of a dispute arising with 
respect to the suitability of the accommodation it shall be 
referred to the Board of Reference for decision: Provided 
that whether any worker lives in shall be a matter which 
shall be left to the decision of the employer, provided further 
that where a worker desires to live out permission to do so 
shall not be withheld without reason. 

A sitting room suitably furnished and sufficiently large 
to accommodate the resident workers shall be provided for 
their common use. Provided that this shall apply only where 
there are four or more workers employed and living in. 

Laundry facilities shall be available to all resident 
workers for the laundering of private clothes. 

(2) Suitable dressing rooms with adequate washing 
facilities shall be provided for all non-resident workers. 

14.—Overtime. 
(1) Overtime shall mean all time worked beyond or in 

excess of the ordinary rostered hours of duty prescribed in 
Clause 7.—Hours or Clause 28.—Part-Time Workers of this 
award on any day the employee is rostered on duty, and 
except as hereinafter provided shall be paid for at the rate 
of time and one half for the first two hours and double time 
thereafter. Such rates shall be calculated on an employee's 
hourly award rates. 

(2) In lieu of payment for overtime, and by agreement 
between the employees and the employer, time off equiva- 
lent to the time worked may be granted when overtime is 
occasioned through the failure of another employee to report 
for duty, except where a full additional shift is required when 
overtime rates shall apply. 

(3) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided in Clause 7.—Hours or Clause 28.—Part- 
Time Employees shall be paid for at the rate of double time. 

(4) Where an employee is required to work overtime and 
such overtime is worked for a period of at least two hours 
in excess of the required daily hours of work the employee 
shall be provided with a meal free of cost or shall be paid 
the sum of $5.40 as meal money. 

This subdause shall not apply where the employee has 
been advised of the necessity to work overtime on the 
previous day or earlier. 

(5) An employee who has completed his/her usual hours 
of duty and has left the job and who is recalled to work after 
the usual ceasing time, shall be paid a minimum of three 
hours at overtime rates. 
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14A.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of die worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 



(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporaiy nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the twelve 
months' qualifying period. 

(12) Effect of Maternity Leave in Accrued Day(s) Off 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and (2) 
of Clause 7.—Hours of this award. 

(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount of 
hours accrued towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 
7.—Hours of this award. 

15.—Shift Work. 
(1) Subject to subclause (2) hereof, a loading of 12.5 per 

cent of the ordinary wage shall be paid for time worked on 
afternoon or night shift as defined hereunder: 

(a) Afternoon shift—commencing between 12.00 
noon and finishing at or after 6.00 pm. 

(b) Night shift—commencing between 6.00 pm and 
4.(X) am. 

(2) A loading of 1S.75 per cent of the ordinary wage shall 
be paid for time worked on permanent afternoon or night 
shifts provided that where an employee requests in writing 
permanent afternoon or night shift, the provisions of 
subclause (1) of this clause shall apply. 

(3) For the purposes of subclause (2) of this clause an 
employee shall be deemed to have been working permanent 
afternoon or night shift where such employee works that 
shift as part of a non-rotating roster. 

(4) The following provisions shall apply in lieu of the 
foregoing for the period on and from 1 July, 1991 pending 
a decision of the Western Australian Industrial Relations 
Commission with respect to the provisions of this clause. 

(a) Subject to subclause (b) hereof, a loading of 15 per 
cent of the ordinary wage shall be paid for time 
worked on afternoon or night shift as defined 
hereunder: 

(i) Afternoon shift commencing between 12.00 
noon and 6.00pm and finishing after 6.00pm. 

(ii) Night shift commencing between 6.00pm 
and 4.00am. 

(b) A loading of 18.75 per cent of the ordinary wage 
shall be paid for time worked on permanent 
afternoon or night shifts provided that in the case 
of an employee who works permanent afternoon 
or night shifts at their own request the provisions 
of subclause (a) hereof shall apply. 

(c) For the purposes of subclause (b) of this clause an 
employee shall be deemed to have been working 
permanent afternoon or night shift where such 
employee works that shift as part of a non-rotating 
roster. 

16.—Weekend Work. 
An employee shall be paid for ordinary hours worked 

between midnight on Friday and midnight on Sunday at the 
rate of time and one half. 

The following provisions shall apply in lieu of the 
foregoing for the period on and from 1 July, 1991 pending 
a decision of the Western Australian Industrial Relations 
Commission with respect to the provisions of this clause. 

An employee shall be paid for ordinary hours worked 
between midnight on Friday and midnight on Saturday at the 
rate of time and one half and between midnight on Saturday 
and midnight on Sunday at the rate of time and three 
quarters. 

17.—Allowances and Special Provisions. 
(1) Any employee handling foul linen in laundry 

procedures shall be paid an allowance of $1.35 per week. 
(2) An employee engaged as a casual shall be paid 25 per 

cent over the rates specified in this award. 

18.—Higher Duties Allowance. 
(1) An employee who is capable of performing and does 

perform all duties of a position which carries a higher rate 
of pay than that which he or she usually performs shall be 
entitled to the higher rate whilst so engaged. 

(2) Provided that payment for higher duties shall not 
apply to an employee required to act in another position 
whilst the permanent employee is on a single accrued day 
off as prescribed by subclause (2) of Clause 7.—Hours of 
this award. 

19.—Holidays. 
(1) (a) Except as hereinafter provided, a period of six 

consecutive weeks' leave shall be allowed to a 
employee by the employer after each period of 12 
months' continuous employment with such em- 
ployer. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause an employee employed regularly 
in a non-client related position including gardener, 
machinist, maintenance employee and storesper- 
son who is not required to be available to work on 
any public holiday named in Clause 19A.—Public 
Holidays of this award, shall be provided a period 
of four consecutive weeks' leave after each period 
of 12 months' continuous employment with such 
employer. 

Provided that such an employee shall be paid 
in accordance with subclause (3) of Clause 
19A.—Public Holidays of this award for all public 
holidays. 

(c) Where pursuant to paragraph (3) of subclause 
2—Long Service of the long service leave 
provisions published in Volume 65 of the Western 
Australian Industrial Gazette at pages 1 to 4 the 
period of continuous service which an employee 
has had with the transmittor (including any such 
service with any prior transmittor) is deemed to 
be service of the employee with the transmittee 
then that period of continuous service shall be 
deemed to be service with the transmittee for the 
purposes of this Clause. 
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(2) Prior to commencing leave each employee shall be 
paid for that period of leave as follows: 

(a) Where an employee has worked less than the full 
time hours per week specified in Clause 7.— 
Hours of this award over the accrual period for 
which annual leave is being taken the hours for 
which payment is made shall be calculated on an 
average of the number of hours worked per week 
during the accrual period. 

(b) At the rate of wage the employee would have 
received had she/he not proceeded on leave. In the 
case of rostered employees that wage shall include 
the shift work and weekend penalties that em- 
ployee would have received had she/he not 
proceeded on leave. 

Where it is not possible to calculate the shift 
and weekend penalties the employee would have 
received the employee shall be paid the average 
of such payments made each week over the four 
weeks prior to taking the leave; or 

(c) At the rate of wage shown in Clause 32.—Wages 
of this award for her/his class of work and in 
addition be paid a loading of 18.75 per cent of that 
rate of wage, whichever is the greater. 

(d) Provided further that the 18.75 per cent loading 
prescribed by this subclause shall not be paid on 
proportionate annual leave on termination. 

(3) A worker may, with the approval of the employer, be 
allowed to take the annual leave prescribed by this clause 
before the completion of twelve months' continuous service 
as prescribed by subclause (1) of this clause. 

(4) Subject as hereinafter provided: 
(a) If after one month's continuous service in any 

qualifying twelve monthly period a worker law- 
fully terminates his service or his employment is 
terminated by the employer through no fault of the 
worker, the worker shall be paid one half of a 
week's pay in respect of each completed month of 
continuous service in that qualifying period. 

Provided that workers provided for in subclause 
(6) of this clause, shall be paid seven-twelfths of 
a week's pay in lieu of the one-half of a week's 
pay prescribed herein. 

(b) If the services of a worker terminate and the 
worker has taken a period of leave in accordance 
with subclause (3) of this clause and if the period 
of leave so taken exceeds that which would 
become due pursuant to paragraph (a) of this 
subclause, the worker shall be liable to pay the 
amount representing the difference between the 
amount received by him for the period of leave 
taken in accordance with subclause (3) of this 
clause and the amount which would have accrued 
in accordance with paragraph (a) of this subclause. 
The employer may deduct this amount from 
moneys due to the worker by reason of the other 
provisions of this award at the time of termination. 

(c) In addition to any payment to which he may be 
entitled under subclause (4) of this clause, a 
worker whose employment terminates after he has 
completed a twelve monthly qualifying period and 
who has not been allowed the leave prescribed 
under this award in respect of that qualifying 
period, shall be given payment in lieu of that 
leave, unless he has been justifiably dismissed for 
misconduct and the misconduct for which he has 
been dismissed occurred prior to the completion 
of that qualifying period. 

(5) (a) The annual leave prescribed in subclause (1) of 
this Clause may be split into more than one 
portion: 

(i) where the 12 accrued days off are taken in 
conjunction with annual leave, by the em- 
ployer once per annum provided that no 
portion is less than two weeks; 

(ii) by agreement between the employer and 
employee. 

(b) Any dispute arising out of this clause in relation 
to splitting or not splitting an employee's annual 
leave entitlement, if not resolved by agreement 
between the employer, the employee and the 
Union, shall be referred to the W.A. Industrial 
Relations Commission for determination. 

(6) (a) Shift workers (i.e., workers who rotate afternoon 
and/or night shift with day shift) as defined in 
Clause 15.—Shift Work of this award shall be 
granted an additional week's leave; provided that 
for employees whose shifts are not subject to 
regular rotation, one working day's additional 
leave (with a maximum of five working days) for 
each seven weeks actually worked on afternoon 
and/or night shift shall be granted provided further 
that employees who have completed 31 weeks on 
afternoon and/or night shift shall be granted the 
additional week. 

This subclause shall apply to employees en- 
gaged before 12 April 1990 who were in receipt 
of additional annual leave days as prescribed by 
this subclause on a no reduction basis; and shall 
remain in force until 12 April 1997. 

(b) Shift employees who in every roster rotate 
afternoon and/or night shift with day shift shall be 
granted an additional week's leave. Provided that 
for employees whose shifts are not subject to 
regular rotation one day's additional annual leave 
shall be accrued for each thirty afternoon or night 
shifts worked to a maximum of 5 annual leave 
days each twelve months. 

This subclause shall apply to all new employees 
engaged on or after 12 April 1990. 

(7) When computing the annual leave due under this 
Clause, no deduction shall be made from such leave in 
respect of the period an employee is on annual leave, long 
service leave, absent through sickness with or without pay 
except for that portion of an absence that exceeds three 
months or absent on workers' compensation except for that 
portion of an absence which exceeds one calendar month in 
any year. 

(8) Before going on annual leave each worker shall be 
given at least four weeks' notice of the date such leave is 
to commence. 

(9) The provisions of this clause shall not apply to casual 
workers. 

(10) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with this 
subclause and if the period of leave so taken exceeds that 
which would become due pursuant to subclause (3) of this 
clause the employee shall be liable to pay the amount 
representing the difference between the amount received by 
him for the period of leave taken in accordance with this 
subclause and the amount which would have accrued in 
accordance with subclause (3) of this clause. The employer 
may deduct this amount from moneys due to the employee 
by reason of the other provisions of this award at the time 
of termination. 

(11) When an employee proceeds on the first four weeks' 
of the annual leave prescribed by subclause (1) of this clause 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours of 
this award. Accrual towards an Accrued Day(s) Off shall 
continue during any other period of annual leave prescribed 
by this clause. 

19A.—Public Holidays. 

(1) An employee who works on any public holiday named 
in this Clause, or day observed in lieu thereof, shall be paid 
a loading of 50 per cent of the ordinary wage for the time 
worked in ordinary hours on that day. 
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(2) For the purpose of this Clause the following days shall 
be considered as public holidays: New Year's Day, Australia 
Day, Good Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. 

(3) An employee who is not required to work on any 
public holiday named in this Clause or day observed in lieu 
thereof, shall be entitled to a days' leave and shall be paid 
the ordinary rate of wage the employee would receive for 
the hours usually worked. 

20.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the ground of personal ill- 
health or injury for one-sixth of a week's pay for 
each completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year or at the time the worker leaves 
the service of the employer, in the event of the 
worker being entitled by service subsequent to the 
sickness in that year to a greater allowance than 
that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the worker shall as soon as 
reasonably practicable advise the employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall be 
given to the employer within 24 hours of the commencement 
of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he/she produces proof to the satisfaction of the 
employer or his/her representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

Provided that where an employee has had two absences 
on paid sick leave adjacent to other days off duty within a 
period of twelve months the employer may request in 
writing that any further absences adjacent to days off be 
accompanied by such certificate. 

Provided further that this request shall remain in force 
until the employee has completed a continuous period of 
twelve months without such absence. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who 
suffers personal ill-health or injury during the time 
when he is absent on annual leave and a worker 
may apply for and the employer shall grant paid 
sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
worker was confined to his place of residence or 
a hospital as a result of his personal ill-health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the worker of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 

leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
worker or, failing agreement, shall be added to the 
worker's next period of annual leave or, if 
termination occurs before then, be paid in accor- 
dance with the provisions of Clause 19.— 
Holidays. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 19.—Holidays shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
illness or injury is the result of the worker's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

(8) A rostered worker, proceeding on sick leave, shall be 
paid the shift and weekend penalties he would have received 
had he not proceeded on sick leave. 

(9) An employee shall not be entitled to claim payment 
for non-attendance on the ground of personal ill-health or 
injury nor will the employee's sick leave entitlements be 
reduced if such personal ill-health or injury occurs on a day 
when an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and (2) of 
Clause 7.—Hours of this award unless such illness is for a 
period of seven consecutive days or more and in all other 
respects complies with the requirements of subclause (5) of 
this clause. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours of this award. 

21.—Compassionate Leave. 
(1) An employee shall, on the death within Australia of 

a spouse, de-facto spouse, parent, parent-in-law, brother, 
sister, child or stepchild, be entitled on notice, of leave up 
to and including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death to be 
furnished by the employee to the satisfaction of his/her 
employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any case 
where the employee concerned would have been off duty in 
accordance with his/her roster, or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for compassionate leave on a day when that employee is 
absent on an Accrued Day(s) Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 7.—Hours of 
this award. 

(4) An employee, whilst on compassionate leave pre- 
scribed by this clause shall continue to accrue an entitlement 
to an Accrued Day(s) Off as prescribed in subclauses (1) and 
(2) of Clause 7.—Hours of this award. 

22.—Long Service Leave. 
(1) The conditions contained in the document Long 

Service Leave Conditions—State Government Wages Em- 
ployees as consolidated by the Public Service Board in May, 
1974 shall apply to workers covered by this award with the 
exception that on and from the 1st day of January, 1979 long 
service leave for the second and subsequent period of service 
shall accrue at the rate of thirteen weeks' leave for seven 
years of continuous service. 
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Any qualifying service prior to 1st January, 1979 for the 
second qualifying period of long service leave, shall be 
calculated on a ten year qualifying period basis but all 
qualifying service after 1st January, 1979 shall be calculated 
on a seven year qualifying period basis. 

(2) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours of 
this award. 

23.—Uniforms. 
(1) Where the employer requires a uniform to be worn, 

a supply of four such uniforms shall be made available for 
use by each employee but such uniforms shall at all times 
remain the property of the employer. 

(2) In lieu of the provision of uniforms, the employer may 
pay an allowance of $3.85 per week. 

(3) Liberty is reserved to the parties to apply as to the 
amount of the allowance as prescribed in subclause (2) of 
this clause. 

(4) Subject to the provisions of subclause (3) of this clause 
no claim shall be made to amend the provisions of this 
clause before July 1, 1988. 

24.—Protective Equipment 
(1) Rubber gloves, gowns, masks and ready supply of 

suitable disinfectant or antiseptic shall be available to all 
workers who handle infectious cases or patients suspected 
to be suffering from any infectious disease, or who handle 
soiled or infectious linen. 

(2) Where any of the above protective equipment is 
available the worker shall use the equipment for the purpose 
for which it is intended. 

25.—Provision of First Aid Appliances. 
A properly equipped first aid kit shall be provided where 

medical or nursing attention is not readily available. 

26.—Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his/her normal 

working hours, by his/her employer, to work outside his/her 
usual place of employment the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) (a) Where an employee is required and authorised to 
use his own motor vehicle in the course of his 
duties he shall be paid an allowance not less than 
that provided for in the schedules set out hereun- 
der. Notwithstanding anything contained in this 
subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business 

Schedule 1—Motor Car Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 16O0cc 1600 cc 

2600 cc -2600 cc & Under 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5' South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

27.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this Award a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
Regulation 52 of the Industrial Arbitration Act (Western 
Australian Industrial Commission) Regulations 1974. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which, under this award may be 
allowed, approved, fixed, determined, or dealt with by a 
Board of Reference. 

28.—Part-Time Employees. 
(1) Notwithstanding anything contained in this award, 

employees may be regularly employed to work less hours 
per week than are prescribed in Clause 7.—Hours of this 
award. 

(2) When an employee is employed under the provisions 
of this clause, he/she shall receive payment for wages, 
annual leave, sick leave, and long service leave on a pro-rata 
basis in the same proportion as the number of hours 
regularly worked in each week bears to 40. 

(3) The secretary of the union shall be advised within 
seven days of any part-time position created after the date 
of this award. 

(4) Any dispute as to whether a part-time position is 
necessary shall be referred to a Board of Reference. 

(5) (a) The laundry and uniform allowances prescribed in 
this award shall be paid pro rata to part-time 
employees in the proportion that the hours worked 
each week bear to 40. 

(b) A part-time employee working 3 shifts or less 
each week shall be supplied with one uniform per 
shift each week. 

(6) A part-time employee may work shifts additional to 
the rostered shifts at ordinary rates, subject only to the 
normal rostering parameters of a full-time employee, where 
the employee has previously indicated a willingness to work 
extra shifts or where the extra shift was arranged prior to the 
completion of the employee's previous shift Provided that 
a part-time employee shall not be required to work an extra 
shift. 

29.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision the worker shall be entitled to 
work for and be employed at the proposed lesser rate. 

30.—Deduction for Lodging. 
(1) Where a worker is provided with full board and 

lodging the employer shall be entitled to deduct fifteen 
dollars per week from the wages of the worker. 

(2) In all cases, the ratio of the value of board to that of 
lodging in the board and lodging charge shall be two to one. 

(3) An accredited representative of the union shall be 
entitled to inspect such food and accommodation at 
reasonable times. 

(4) When workers are required to share rooms they shall 
pay half the lodging allowance in accordance with subclause 
(1) of this clause. 

31.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) (i) Where the employer requires the employee 
to establish an account for the purpose of 
receiving his/her wages the employee shall 



pay the costs associated with the establish- 
ment and maintenance of such accounts. 

(ii) The employer may require such an account 
to be established at a major bank or building 
society. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any 
other bank or financial institution, such fees shall 
be paid by the employer. 

(3) In the case of payment by cheque the employer shall 
arrange encashment facilities at a branch of a bank in close 
proximity to the place of work. Where it is impractical for 
the worker to cash the cheque on pay day, reasonable access 
to the facility shall be allowed by the employer during 
working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
worker is kept waiting for a period exceeding 30 minutes, 
overtime rates shall apply, provided that in the case of a 
worker rostered for duty on that day, the 30 minute period 
shall commence from the employee's finishing time. 

(5) No deduction shall be made from a worker's wages 
unless the worker has agreed to such deduction in writing, 
or the deduction is authorised by the award. 

(6) Each worker shall be provided with a pay advice slip 
on each day that wages are paid. The pay advice slip shall 
detail:— 

(a) the rate of wage 
(b) the hours worked, including overtime 
(c) the gross wage 
(d) the net wage 
(e) any allowances paid 
(0 any deductions made 
(g) the composition of any annual leave payment 
(h) the composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages may 
be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination of 
employment, the employer shall pay to the worker all 
moneys earned by or payable to the worker before the 
worker leaves the hospital or the same shall be forwarded 
to the worker by post on the next working day following 
termination. 

(9) Where the worker terminates his or her employment 
without notice as required by Clause 11.—Contract of 
Service of this award, the employer shall forward as soon 
as reasonably possible all moneys earned by or payable to 
such worker to that worker by post. 

(10) If a worker fails to collect his or her wages on the 
appointed day, such wages shall thereafter be available for 
collection (at previously notified times) during office hours. 

(11) Accrued Days Off which accrue prior to the first pay 
period commencing on or after the 31st January, 1989 shall 
be paid as follows: 

(a) An employee who regularly performs shift or 
weekend work shall be paid for accrued days off, 
including shift or weekend penalties, when those 
days are taken as leave for the hours worked 
during which the leave was accumulated and shall 
be paid at the rate applicable at the time the leave 
is taken. 

(b) An employee who performs shift or weekend 
work irregularly shall be paid for accrued days off 
the average of shift or weekend penalties paid in 
the preceding month. 

(12) Accrued Days' Off which accrue from the first pay 
period commencing on or after the 31st January, 1989 shall 
be paid at the ordinary rate of wage, exclusive of penalties, 
which an employee would normally receive for his/her class 
of work. 

32.—Wages. 
(1) The minimum rates of wage per week payable under 

this award shall be as follows: 
$ Per Week 

Hospital Worker Level 1: 
Comprehends the following classes of 
work: 
Cleaner 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Hospital Worker Level 2: 
Comprehends the following 
classes of work: 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 
more than 1 employed) 

Washing Machine Attendant 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Hospital Worker Level 3: 
Comprehends the following 
classes of work: 
Menu Assistants 
Gardener (Herbicide and 
Propagator) 

1 st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Hospital Worker Level 4: 
Comprehends the following classes of 
work: 
Cooks 
1st year of employment 
2nd year of employment 402.50 
3rd year of employment and thereafter 406.20 
Provided that employees who possess recognised 
qualification in the trade of cooking shall be paid not 
less than the following: 

$ Per Week 
1st year of employment 454.80 
2nd year of employment 459.10 
3rd year of employment and thereafter 462.90 
Junior Hospital Employees: 

The minimum rate of wage payable to junior hospital 
employees shall be the following percentage of the 
prescribed wage for an adult employee in his/her first 
year of employment doing the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(2) General Conditions: 
(a) Where the term "year of employment" is used in 

this clause, it shall mean all service, irrespective 
of classification, with that employer. 

369.80 
374.30 
378.30 

374.90 
379.80 
384.10 

383.80 
388.20 
392.30 
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(b) In determining the year of employment of an 
employee 19 years of age or over, employment 
while under the age of 19 years shall not be 
counted in determining the year of employment at 
or over 19 years of age. 

(c) The hourly rate for an employee working an 
average of 38 hours per week shall be calculated 
by dividing the weekly rate herein expressed by 
40. 

(d) The hourly rate for an employee actually working 
38 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

33.—Representative Interviewing Employees. 

(1) An accredited representative of the Union shall be 
entitled to enter the business premises of the employer and 
interview an employee subject to the following: 

(a) On arrival at the workplace the union representa- 
tive shall seek permission to enter the premises 
from the employer or his senior representative. 

(b) Agreement between the union representative and 
the employer shall be sought as to where and 
subject to what conditions the employee may be 
interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to the 
employer or his appointed representative, or failing that 
person being available, the most senior person in charge of 
the establishment, an accredited representative of the Union 
shall be entitled to enter the business premises of the 
employer to interview an employee during the recognised 
meal period at the place at which the meal is usually taken, 
provided that this right shall not be exercised without the 
consent of the employer more than once in any one week, 
however the employer does not have the right to refuse the 
first occasion in any one week provided prior notice has 
been given. If access has not been gained in accordance with 
the provisions of this clause then the union representative 
shall leave immediately upon a request from the employer 
or, his appointed representative or senior person in charge. 

34.—Effect of 38 Hour Week. 

(1) (a) An employee subject to the provisions of sub- 
clause (1) of Clause 7.—Hours of this award who 
has not taken any Accrued Day(s) Off accumu- 
lated during a work cycle in which employment 
is terminated, shall be paid the total of hours 
accumulated towards the Accrued Days Off for 
which payment has not already been made. 

(b) An employee who has taken any Accrued Day Off 
during a work cycle in which employment is 
terminated shall have the wages due on termina- 
tion reduced by the total hours for which payment 
has already been made but for which the employee 
had no entitlement toward those Accrued Days 
Off. 

(2) Workers' Compensation 

(a) 20 Day Work Cycle 

(i) Where an employee is on workers' compen- 
sation for periods for less than one complete 
20 day work cycle, such employee will 
accrue towards and be paid for die succeed- 
ing Accrued Day Off following such ab- 
sence. 

(ii) An employee will not accrue Accrued Day(s) 
Off for periods of workers' compensation 
where such period of leave exceeds one or 
more complete 20 day work cycle. 

(iii) Where an employee is on workers' compen- 
sation for less than one complete 20 day work 
cycle and an Accrued Day Off falls within 
the period, the employee will not be re- 
rostered for an additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' compen- 

sation for periods for less than a total of 20 
consecutive work days in a work cycle such 
employee will accrue towards and be paid for 
the succeeding Accrued Day(s) Off follow- 
ing such leave. 

(ii) Where an employee is on workers' compen- 
sation for periods greater than a total of 20 
consecutive days in a work cycle such 
employee will have the period of workers' 
compensation added to the work cycle. 

(iii) Where an employee is on worker's compen- 
sation for greater than 20 consecutive work 
days and an Accrued Day Off as prescribed 
in subclause (1) of Clause 7.—Hours of this 
award falls within the period the employee 
shall be re-rostered for another Accrued Day 
Off on completion of the 20 day work cycle 
following such absence. 

(3) Leave Without Pay 
An employee who is absent on any form of leave without 

pay shall not accumulate an entitlement to an Accrued Day 
Off for the period of such leave nor will the employee be 
entitled to an Accrued Day Off whilst on leave without pay. 

(4) Pay Out of Entitlements 
An employee whose hours are worked in accordance with 

Clause 7(l)(a) and who, after 12 months' employment, is to 
take the full six consecutive weeks annual leave prescribed 
by Clause 15.—Annual Leave of this award may by mutual 
written agreement, be paid at the time of taking such annual 
leave, for any Accrued Day(s) Off then standing to the credit 
of that employee. Such payment will be in full discharge of 
any liability on the employer arising pursuant to Clause 
7.—Hours of this award. An employee shall not otherwise 
be paid for Accrued Day(s) Off without actually taking them 
as days off. 

35.—Temporary Employees. 
A temporary employee shall accrue and be paid all the 

benefits prescribed by this award for time worked as if the 
employee was permanently employed, notwithstanding 
breaks in employment, and shall be entitled to or give, as 
the case may be, one week's notice of termination of the 
contract of service, and shall either be paid or forfeit, as the 
case may be, one week's pay if the required notice is not 
given. 

36.—Calculation of Penalties. 
Where an employee works hours which would entitle that 

employee to payment of more than one of the penalties 
payable in accordance with Clause 14.—Overtime, Clause 
15.—Shift Work, Clause 16.—Weekend Work and Clause 
19A.—Public Holidays of this award, only the highest of 
any such penalty shall be payable. 

37.—Payroll Deduction of Union Dues. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. The procuration 
form on the Union Application for Membership form shall 
be deemed to comply with the requirements of this 
subclause. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's payclerk. 
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(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed Payroll Deduc- 
tion Authority form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclauses (5) and (8) of this 
clause or until the Authority is cancelled in 
writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of union subscription to be deducted. The 
employer shall implement any change to union 
subscriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

(8) Notwithstanding the above— 

(i) deductions shall be at the employers' discretion. 

(ii) deductions shall only be made if the employer and 
the Union can agree on a commission rate. 

(iii) the employer may stop deductions in the event of 
Union commencing industrial action. 

(iv) an exemption from the provisions of this clause 
shall be granted to an employer who notifies the 
Industrial Registrar that they object to the provi- 
sions of this clause being applied to them and 
forward a copy of such notice to the Union. 

(v) an existing employer wishing exemption from the 
provisions of this clause shall notify the Industrial 
Registrar as provided in subclause (1) hereof 
within 3 months of the coming into operation of 
this clause. 

38.—Dispute Settlement Procedures. 

(1) Subject to the provisions of the Industrial Relations 
Act 1979 (as amended) any grievance, complaint or dispute, 
or any matter raised by the Union or a respondent and 
employees, shall be settled in accordance with the procedure 
outlined in this clause. 

(2) These procedures have been developed by agreement 
between the parties. The Union recognises the right and 
responsibility of Private Health Employers to provide 
uninterrupted and efficient services to the Community. The 
employer recognises the rights and responsibilities of the 
Union to represent its members in compliance with its rules. 

(3) The procedure is also intended to provide effective and 
speedy means for resolution of employee difficulties and 
problems. 

(4) Depending on the issues involved, the size of the 
organisation and the union membership of the employees 
concerned, a procedure involving the following stages of 
discussion shall apply. These are: 

(a) discussions between the employee/s concerned 
and the immediate supervisors; 

(b) discussions involving the employee/s concerned, 
(and an elected on site union representative if 
requested), the employer representative or senior 
officer; 

(c) senior officer to resolve issue, if unable to refer 
to Senior Management. Employee may notify 
Union at this stage if desired; 

(d) discussions involving union officials and/or site 
union representatives and senior management 
representative(s). 

(5) Sensible time limits shall be allowed for the 
completion of the various stages of the discussions. At least 
seven days should be allowed for all stages of the 
discussions to be finalised. 

(6) Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted without the 
dispute being resolved the parties may jointly or individu- 
ally refer the matter to the Western Australian Industrial 
Relations Commission for assistance in resolving the 
dispute. 

(7) Where the employer seeks to discipline an employee, 
or terminate an employee the following steps shall be 
observed; 

(a) In the event that an employee commits a misde- 
meanour, the employee's immediate supervisory 
or any other staff member so authorised, may 
exercise the employer's right to reprimand the 
employee so that the employee understands the 
nature and implications of their conduct. 

(b) The first two reprimands shall take the form of 
warnings and, if given verbally, shall be con- 
firmed in writing as soon as practicable after the 
giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a period not 
exceeding twelve months' continuous service, the 
contract of service shall, upon the giving of that 
third reprimand, be terminable in accordance with 
the provisions of this award. 

(d) The status quo (i.e. the conditions applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(8) In resolving issues of an industry wide nature 
discussions which may be initiated at the level specified in 
4(d) above between the appropriate Union official and the 
Employer, shall then be referred to the Health Care 
Management Committee of the Confederation of W.A. 
Industry by either or both parties. 

(9) For the purposes of this procedure: 
"employer" means the relevant officer nominated at 

each work site. 
"senior officer" means an officer nominated by 

management. 
"industry wide issues" include issues affecting more 

than one work site or claims seeking variations to 
an award. 

"work site" means as agreed between the parties. 
(10) The parties to this award are committed to 

implementing a new wage and classification structure. 
To allow this to occur in an orderly and efficient manner 

the parties agree that when the award is varied to insert a 
new wage and classification structure, the disputes settling 
procedure clause will be varied to provide a mechanism for 
dealing with claims by existing employees on the appropri- 
ateness of their classification in the new structure. 
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(11) The parties acknowledge that this procedure formed 
part of the package which justified the payment of the 
increases available under the Structural Efficiency Principle. 

(12) Accordingly, the parties agree that if either party is 
of the view that the other party is in breach of this procedure, 
the matter will be referred to the Western Australian 
Industrial Relations Commission for it to determine: 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to 12(a) above, the appropriateness of the 
continued provision of the benefits provided under 
the Structural Efficiency Principle or any other 
action considered appropriate by the Commission. 

39.—Introduction to Change. 
(1) Where an employer has made a definite decision to 

introduce major changes that are likely to have significant 
effects on employees, the employer shall notify employees 
who may be affected, and their Union. 

(2) As soon as practicable the employer shall enter into 
discussions with employees on issues involved in the 
changes. 

(3) The employer shall discuss with the Union any matters 
raised in relation to the changes. 

40.—Structural Efficiency Implementation Tasks. 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and, to enhancing the career opportuni- 
ties and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classification 
structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably practi- 
cable, and consistent with the relevant State Wage 
Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

Respondent. 
N'Gala Mothercraft Training Centre. 

DATED at Perth the 26th day of November, 1959. 
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RAILWAYS CLASSIFICATION 
BOARD— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
West Australian Railway Officers Union. 

No. RGB AG 1 of 1992. 
RAILWAYS CLASSIFICATION BOARD 

MR D. KEMP. 
MR A.J. THOMPSON. 

18 February 1993. 
Order. 

Registration of an Enterprise Bargaining Industrial 
Agreement 

No. RGB AG 1 of 1992. 
HAVING heard Mr F. Hodgins on behalf of the Applicant 
and Mr A. Borger on behalf of the Respondent, the Railways 
Classification Board, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That the following schedule titled Westrail Enter- 
prise Bargaining Agreement 1992, and signed by me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Chairman, 

Railways Classification Board. 
Editor's Note: Schedule not for publication. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
West Australian Railways Officers' Union. 

No. RGB C 9 of 1992. 
RAILWAYS CLASSIFICATION BOARD 

Commissioner C.B. Parks. 
Mr D. Kemp. 

Mr A.J. Thompson. 
19 February 1993. 

Reasons for Decision. 
THE CHAIRMAN: Before the Board is an application by 
the Australian Railways Union (the ARU) to intervene in a 
proceeding before it and secondly to challenge the jurisdic- 
tion of the Board or, in the alternative, to persuade the Board 
that an investigation it has initiated should be conducted by 
a tripartite committee, or alternatively, by the Chairman of 
this Board and not by the Registrar of the Commission on 
behalf of the Board. 

In order to put the ARU application in context it is 
necessary to outline the history of events and related matters 
which have led to these proceedings before the Board. 

As the consequence of the strike action by officers, 
members of the West Australian Railway Officers' Union 
(the ROU), the Western Australian Government Railways 
Commission (Westrail) filed a Notice of Application which 
requested that the Board call a conference for the purposes 
of dealing with the industrial action and the dispute which 
had led to it. A conference was convened pursuant to s.44 
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of the Industrial Relations Act 1979 (the Act) on 
14 December 1992. Although not named as a party in the 
Notice of Application filed on 14 December 1992, the ARU 
initially attended that conference and expressed an interest 
in the outcome. The ROU objected to the presence of the 
ARU firstly, because the issues before the Board could be 
resolved between the ROU and Westrail, the parties to the 
conference, and secondly, because the presence of the ARU 
would not assist that process. It was put by the ROU that 
it wished to discuss a settlement proposal with Westrail and 
that the proposal would not jeopardise any rights of the 
ARU. In the interest of conciliating the dispute between the 
parties the ARU was not granted leave to participate in the 
proceeding at that time. 

It is apposite to indicate that the strike action by members 
of the ROU occurred because they were aggrieved by a 
decision of Westrail to relocate a fellow officer, Mr Barker, 
away from his position as Intermodal Foreman. That 
decision having been made following an incident on 
9 November 1992 which involved a verbal altercation 
between him and a subordinate Mr Williams, a member of 
the ARU. Immediately following the incident the members 
of the ARU embarked on a period of strike action. An 
application filed by Westrail caused the Commission to hold 
a conference pursuant to s.44 of the Act (No. C 662 of 1992) 
on 17 November 1992, and again on 7 December 1992. The 
parties thereto were Westrail and the ARU however, with 
their consent, the ROU participated. Initially these partici- 
pants agreed that— 

• An investigation be conducted by a committee 
comprised of a representative from Westrial, the 
ARU and the ROU. 

• Messrs Barker and Williams be relocated in their 
employment. 

Subsequently the three participants developed the follow- 
ing terms of reference for the proposed investigation— 

• Investigate incident of 19/11/92 ie altercation be- 
tween Mr Barker and Mr Williams. 

A) Lead up 
B) Actual alleged incident 
C) Alleged issues post incident 

• Investigate supervisory relationships at Kewdale to 
determine whether their are any shortcomings. 

• Investigate allegation by ARU that supervisor Barker 
has shortcomings in supervisory relationships with 
employees. 

• Investigate allegation by ROU that OA 1 Williams 
has a record of provocative behaviour. 

• Conclude agreed facts from investigation. 
• Report to Westrail. 

It appears that at a date shortly prior to the second 
Commission conference both Mr Barker and Mr Williams 
were relocated in their employment. In the case of Mr 
Barker, he was removed from his usual workplace as 
Intermodal Foreman and directed to attend a different 
geographical location where he would work in a changed 
position of employment. This new position would cause him 
to suffer a loss of income and therefore such was also an 
issue aired at the Commission conference. The conference 
concluded with the relevant participants agreeing to further 
discuss this issue. 

It thereafter transpired that Westrail and the ROU were 
unable to reach an agreement upon a relocation arrangement 
acceptable to Mr Barker. Westrail maintained its original 
decision, and therefore its direction regarding the relocation 
of Mr Barker. That resulted in the ROU members 
commencing strike action on 11 December 1992 which was 
accompanied by their demand that he be reinstated to work 
as an Intermodal Foreman. It is this strike action which led 
to the notification to this Board. 

At the conference convened by the Board on 14 December 
1992, the ROU declared its strike action to be for the 
purpose of persuading Westrail to reinstate Mr Barker in his 
position as Intermodal Foreman. The union also declared 
that it was no longer prepared to participate Oi an 

investigation of the circumstances surrounding the Barker 
and Williams incident if it be conducted by the tripartite 
committee which had been formed as a result of the 
Commission conferences. The ROU stated that it did not 
object to an investigation per se, but that such should be 
conducted by an independent body because the outcome of 
the investigation could be influenced by vested interests 
within the committee. 

Throughout the 14 December 1992 conference and when 
reconvened on 15 December 1992, the Board was unsuc- 
cessful in its endeavours to have Westrail and the ROU 
conciliate their differences. A direction was issued by the 
Board on 15 December 1992 and when ignored by the ROU 
it was followed by the issuance of an order on 16 December 
1992. On that date the Board was satisfied that, because 
Westrail and the ROU were in dispute, and because of the 
disruption the strike action was causing to rail services, it 
was in the public interest, and in the interests all who were 
directly involved, to issue an interlocutory order pursuant to 
the powers of s.44 (6)(ba) of the Act, as conferred upon the 
Board by S.80W of the Act. Citations omitted the order 
commanded— 

"1. That the respondent, the ROU and its officials 
shall forthwith take all necessary steps to cease all 
industrial action in relation to the operations of 
Westrail; 

2. That members of the ROU shall not engage in 
further strike action and shall work in accordance 
with their contracts of service; 

3. That Westrail shall continue to pay Mr Barker as 
if he were performing the duties of an Intermodal 
Foreman until such time as the Board determines 
an appropriate recommendation to Westrail upon 
the completion of an investigation by the Indus- 
trial Registrar to be conducted within the follow- 
ing terms of reference— 
(a) investigate the incident on 9 November 1992 

regarding an altercation between Mr Barker 
and Mr Williams including— 

(i) the pre-incident circumstances 
(ii) the incident circumstances 

(iii) alleged post incident circumstances; 
(b) investigate the supervisory relationships at 

Kewdale to determine whether there are any 
shortcomings; 

(c) investigate an allegation by the ARU that 
supervisor Mr Barker has shortcomings in 
supervisory relationships with employees; 

(d) investigate an allegation by ROU that OA 1 
Mr Williams has a record of provocative 
behaviour. 

3. That Westrail and the ROU shall immediately 
engage in discussions to establish— 
(a) what future procedures will be applied to 

resolve complaints against members of the 
ROU; 

(b) management training arrangements appropri- 
ate to members of the ROU." 

This Board is of the opinion that its jurisdiction is limited 
to matters relating to railway officers' and therefore does not 
extend to cover matters directly affecting the ARU, or its 
member, Mr Williams. The aforestated terms of the 
16 December 1992 order are founded on an investigation 
basis acceptable to Westrail and the ROU which is to 
substitute for the tripartite committee arrangement entered 
into as a result of the Commission conference. Such has the 
potential to personally involve Mr Williams and other 
members of the ARU. It is with this in mind that the 
Chairman of the Board, in his role of Commissioner, 
reconvened the Commission conference No. C 662 of 1992, 
on 14 December 1992. 

The matters identified as the underlying cause of the 
dispute relate to the working relationships between members 
of the ROU and the ARU, and their employer, Westrail. It 
being evident that the underlying cause begged attention. 
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and that an investigation into those matters was a process 
acceptable to all concerned, albeit in a different form, the 
Commission stated to Westrail and the ARU that it would 
direct the Industrial Registrar to undertake an investigation 
within the terms of reference originally agreed between 
them. 

On 15 December 1992 the Commissioner's Associate 
wrote to the ARU, although the letter contained an incorrect 
date of, and identifying number for, the aforementioned 
conference, it confirmed that— 

"(1) The Commission will direct that the Industrial 
Registrar undertake an investigation in relation to 
supervisor and subordinate relationships in 
Westrail operations. That investigation is to be 
conducted within the following precise terms— 

(a) investigate the incident on 9 November 1992 
regarding an altercation between Mr Barker 
and Mr Williams including— 

(i) the pre-incident circumstances 
(ii) the incident circumstances 

(iii) alleged post incident circumstances; 
(b) investigate the supervisory relationships at 

Kewdale to determine whether there are any 
shortcomings; 

(c) investigate an allegation by the ARU that 
supervisor Mr Barker has shortcomings in 
supervisory relationships with employees; 

(d) investigate allegation by the ROU that OA1 
Mr Williams has a record of provocative 
behaviour. 

(2) An investigation will also be conducted on behalf 
of the Railways Classification Board. 

(3) The result of the investigation will be reported to 
the Commission (also the Board). 

(4) The Commission (and the Board) will make 
Recommendations to Westrail after having con- 
sidered the results of the investigation. 

(5) That the ARU, having expressed doubt that the 
Commission (and the Board) has the jurisdiction 
to proceed beyond the conduct of an investigation, 
will be given the opportunity to take advice and 
be heard thereon." 

The order which subsequently issued by this Board 
reflected that same investigatory process and terms of 
reference. It is by this means that both the Board and the 
Commission sought to overcome a jurisdictional predica- 
ment. Complementary mechanisms involving Westrail, the 
ROU and the ARU, would, in the view of both tribunals, 
provide a basis for considering and addressing the workplace 
problems as they are perceived by each of these three. 

By a letter dated 21 December 1992 addressed to the 
Board and copied to Westrail and the ROU, the ARU applied 
for leave to intervene in the matter before the Board on the 
following basis— 

"The grounds for intervention by this Union are set 
out below: 

(1) The Union is of the view that the Board does 
not have jurisdiction to deal with the matters 
which are the subject of the proceedings, the 
Board's jurisdiction is excluded by virtue of 
S.23(3) (d) of the Industrial Relations Act 
1979. 

(2) Further, and in the event that the Board rules 
that it has got jurisdiction, the Union would 
seek to intervene in the proceedings on the 
basis that: 

(a) a member of the union is likely to be 
affected by the outcome of the course of 
action proposed by the Board in the 
proceedings; and 

(b) the course of action proposed by the 
Board in this matter seeks to vary the 
procedure which was agreed upon by 
Westrail, the Railway Officers' Union, 

and the Union, and the Union, to deal 
with the matters the subject of the 
proceedings, in the course of a confer- 
ence before the Commission in Applica- 
tion C662 of 1992; and 

(c) The Union seeks to make submissions 
to the board on the manner that any 
inquiry into the incidents, the subject of 
these proceedings, should take." 

In addition the aforementioned ARU letter requests that 
the Board, as a matter of urgency— 

"(C)onsider the matter of not proceeding any further 
with the enquiry by the Acting Registrar pending the 
hearing of this application by the Union." 

On 23 December 1992 the Board convened and concluded 
it would sit for the purpose of hearing the ARU application 
for leave to intervene and, in addition, it requested that the 
Industrial Registrar not proceed with the investigation 
described in the Board's order of 16 December 1992. 

At a hearing on 19 January 1993 the Board granted the 
ARU leave to intervene and be heard, having been satisfied 
that the union had demonstrated a sufficient interest in the 
conduct of, and the potential effects of any recommendation 
arising from, the proposed investigation. Leave to intervene 
was opposed by the ROU but supported by Westrail. 

At the outset, the ARU stated its intention not to challenge 
the jurisdiction of the Board on the ground stated in its 
application ie that such is excluded by virtue of s.23 (3)(d) 
of the Act. A different ground was argued. Having heard the 
intervenor address its substituted ground, the parties raised 
no objection and thereafter responded to the argument of the 
intervenor. 

In essence the ARU asserts that the Board lacks 
jurisdiction because the matter of an investigation is the 
subject of a proceeding before the Commission in matter No. 
C 662 of 1992 and accordingly is sub judice. We do not find 
it necessary to recite the arguments in rebuttal. The Board 
held that by reason of s.SOR of the Act it has the sole 
jurisdiction to inquire into and deal with any industrial 
matter relating to a railway officer, a group of railway 
officers, or railway officers generally and thus such matters 
were outside of the jurisdiction exercised by the Commis- 
sion in its conferences. Further, that notwithstanding it is 
within the jurisdiction of the Commission to deal with the 
industrial matter as it relates to members of the ARU, what 
resulted therefrom was an arrangement reached by the 
participants. Nothing remained before the Commission for 
determination. However, it does remain for the Commission 
to receive the Registrar's report and to formulate a 
recommendation. If it is for this reason the ARU applies the 
maxim sub judice, the continuing matter does not, simply 
because it exists, limit the jurisdiction of the Board. 

We now turn to consider the other arguments of the ARU. 
They were brief. Firstly, it is argued that because three 
entities have been involved in the disputed matter, that it, 
Westrail, the ROU and the ARU, they all should be involved 
in a tripartite investigation committee in order that any one 
of them may either challenge, or seek to clarify, views that 
are expressed by supervisors and their subordinates during 
the course of the investigation. That according to the ARU 
is to be preferred to a closed enquiry limited to interviews 
conducted by the Registrar. 

As an alternative it is submitted that the Board should 
delegate its authority to the Chairman and he then conduct 
the investigation concurrently as the Commission in matter 
No. C 662 of 1992. The format thereof the union advocate 
says should be such that representatives from Westrail, the 
ROU and the ARU are given the opportunity to put 
submissions and question, or cross question, the supervisors 
and subordinates selected to participate. At the conclusion 
thereof the intervenor proposes that the Chairman provide 
a report of his findings to the Board which, after 
consideration, should issue its recommendations to 
Westrail. 

Both Westrail and the ROU opposed the several ARU 
proposals. It is their view that supervisors and their 
subordinates will be inhibited by the presence of either 



Westrail, the ROU or the ARU and particularly so if they 
are able to question and cross question them. The alternative 
proposition that the Board's investigation be conducted by 
the Chairman is opposed on two bases. Firstly, no good 
cause has been shown why a dual investigation should not 
be undertaken by the Registrar. The officer acting in the 
position of Registrar has previously conducted an investiga- 
tion within Westrail and the parties are satisfied that he has 
the experience and is competent to perform the required 
task. Secondly, the ROU submits that the format of the 
investigation sought by the ARU requires the investigator 
to exercise various powers of the Board and that a precedent 
decision relating to the "School Teachers' Tribunal" states 
that the jurisdiction need be exercised by the board fully 
constituted by its three members. That problem does not 
arise, it is said, if the investigation takes the course 
proposed, that is, the Registrar conducts interviews and 
produces statements and his observations to the Board for 
its consideration and formulation of a recommendation. In 
addition, Westrail asserts that prior to making a recommen- 
dation the Board is required, by the operation of s26(3) of 
the Act, to hear the parties in relation to any information 
received from the Registrar. This again will require the 
Board to exercise its jurisdiction. 

At the outset we indicate that the purpose of an 
investigation being undertaken is for an independent body 
to provide a recommendation to Westrail in relation to the 
issues raised in the agreed terms of reference. No determina- 
tion will be made by the Board and it will remain a decision 
for Westrail to accept or reject, in whole or in part, the 
recommendations. The Board has identified that in the 
matter of Bazil Milentis v. Hon. Minister for Education (69 
WAIG 2930), the Industrial Appeal Court held that the 
Government Schools Teachers' Tribunal was required to 
exercise its jurisdiction fully constituted by three members 
and therefore the Chairman, a Commissioner, was not 
empowered to act as the Commission and determine a matter 
which arose in relation to a proceeding before the Tribunal. 
We are satisfied that the ratio of that decision, as it relates 
to s80A(3) of the Act, applies equally to s80V(2) of the Act 
which is the command that the jurisdiction of the Board shall 
be exercised by all members sitting together. Although there 
has been no suggestion that this section precludes the course 
adopted by the Board, we have, as a matter of course, given 
that matter consideration and concluded that the Registrar 
will not be exercising the jurisdiction of the Board. 

By the operation of s80W of the Act, s26(3) thereof is 
required to be observed by the Board when applicable. 
Section 26(3) of the Act requires that any party before the 
Board be given the opportunity to be heard on any matter 
or information it intends taking into account in deciding a 
matter when that matter or information had not previously 
been raised in a hearing of the matter. There has not yet been 
any hearing before the Board of an investigatory nature, and 
there is no matter before the Board for decision, nor will 
there be. Thus we are satisfied that s26(3) of the Act does 
not require the Board to proceed as argued by Westrail. 
However, that is not the end of it. We are of the opinion that 
natural justice should be afforded those who may be affected 
by the recommendation and therefore they ought be given 
the opportunity to be heard in relation to any matter or 
information that is to be considered by the Board in arriving 
at its recommendation. That opportunity will be provided by 
the Board. 

Having considered all that has been put to the Board, we 
are not convinced that the established format for the 
investigation should be varied. In its present form it will 
complement that of the Commission. That is, Westrail, the 
ROU and the ARU will be given the opportunity to provide 
a list of persons employed by Westrail whom, in their view, 
have had experiences and possess information relevant to 
the matters raised in the terms of reference for the 
investigation. It is our view that the persons interviewed, 
whether they be supervisors or subordinates, are more likely 
to be open and frank if they can express their views in 
confidence to an independent investigator. Thus, the Board 
is not prepared to allow Westrail, the ROU, or the ARU to 
participate in the interviewing process. Should any of these 

three believe that it is appropriate to provide a brief 
statement to the Registrar identifying areas upon which the 
Registrar should seek comment from those to be inter- 
viewed, that is approved by the Board. Any such statement 
is required to be lodged with the Registrar no later than 7 
days prior to the date which he announces to commence the 
interviewing process. 

Upon receiving a copy of the Registrar's report the Board 
will forward it to the parties and the intervenor. Thereafter 
the Board will convene a hearing at which each will be given 
the opportunity to address the contents of the report, to 
suggest what conclusions it should draw therefrom and 
finally, to what extent such conclusions should influence the 
Board in forming its recommendation. 

(Sgd.) C.B. PARKS, 
[U.S.] Commissioner, 

Chairman of the Board. 

Appearances: Mr D. Johnston appeared on behalf of the 
applicant. 

Mr A. Borger appeared on behalf of the respondent. 
Mr A. Dzieciol appeared on behalf of the intervenor, the 

Australian Railways Union of Workers, West Australian 
Branch. 
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14 January 1992. 
Reasons for Decision. 

THE CHAIRPERSON: By this application the State School 
Teachers Union of W.A. (Inc.) (hereinafter "the SSTU") 
seeks a new award. It is significant for a number of reasons. 
If successful the application would see a consolidation of 
four existing awards covering certain employees of the 
Minister for Education. These are the Government School 
Teachers' Salaries Award (1981), the Government School 
Teachers' General Conditions Award (1986), The Govern- 
ment School Tfeachers' Travelling, Transfer, Relieving and 
Removal Allowances Award of 1984 and the Government 
School Teachers' (Education Department) Locality Allow- 
ances Award 1984. But the application goes much further 
than this. It seeks to incorporate in the award all the terms 
and conditions applying to employees defined as teachers 
under the Education Act 1928-1981 and employed by the 
Minister for Education (hereinafter "the Respondent") in 
the high schools, primary schools and other education 
institutions generally administered by the Ministry of 
Education in Western Australia (hereinafter "the Minis- 
try") and in technical and further education institutions 
generally administered through the Department of Employ- 
ment, Vocational Education and Training (hereinafter 
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"DEVET"); such conditions currently being governed by 
regulations or subject to administrative direction or being 
agreed outcomes resulting from discussions in the past 
pursuant to the Wage Fixing Principles; which agreements 
have been recognised by the Tribunal for the purposes of 
various wage increases since 1989. 

Thus, the SSTU emphasises, the proposed award would 
constitute a consolidation of all existing terms and condi- 
tions of employment of teachers covered by the Education 
Act 1928-81. The SSTU asserts that, accordingly, the 
proposed award would meet the tests of the First Award 
Principle. The SSTU also seeks to have the proposed award 
endorsed as a paid rates award and for this it relies on the 
record of the existing awards and on the content of the 
proposed award. 

It is worth noting at this point that the proposed award is 
a complex document of some 151 pages with additional and 
significant appendices on top of that. Some provisions 
within it are an amalgam of conditions currently applying 
distinctively to classes of employees depending on the 
institution in which they are employed. This situation is the 
subject of more comment subsequently. 

Shortly prior to the hearing of this application proceeding 
the SSTU gave notice that it would be requesting that the 
Tribunal deal first with those parts of the schedule to the 
application which reflected existing award conditions or 
general standards of this Commission. The existing award 
provisions it described as falling within "Category 1" and 
it suggested that for convenience the remainder of the 
provisions in the proposed classed be defined as falling 
within "Category 2" or "Category 3". The distinction it 
drew between these categories can be simply stated. It says 
that Category 2 consists of all those provisions, whether 
clauses or parts of clauses, which reflect existing conditions 
applying to teachers and which, save for the exclusive and 
limited definition of "industrial matter" applying to that 
class of employee under the Industrial Relations Act, 1979 
(hereinafter "the Act"), could be and are commonly dealt 
with by the Commission in respect of other employees and 
employers. It says that Category 3 consists of all those 
provisions, whether clauses or parts of clauses, which reflect 
existing conditions applying to teachers and which are the 
result of existing agreed arrangements particular to this 
sector of public education. The SSTU's reference to the 
provisions in the three categories are adopted for the 
purposes of these reasons. 
I turn now to the basis on which the parties seek to have the 
claim dealt with by the Tribunal. In the first instance there 
is a question of power. Section 23 of the Act confers 
jurisdiction. Leaving aside the exclusions which are not 
relevant for the purposes here, section 23 is as follows— 

23. (1) Subject to this Act, the Commission has 
cognizance of and authority to enquire into 
and deal with any industrial matter. 

(2) Where by or under any other Act power is 
conferred on a person or body to appoint 
officers or employees for the purposes of that 
Act or to fix or determine the salaries, wages, 
or other remuneration, or other conditions of 
employment, of officers or employees ap- 
pointed for ihose purposes, or to do both of 
those things— 
(a) the jurisdiction that the Commission 

would have but for that other Act to hear 
and determine any matter or dispute 
relating to the salaries, wages, or other 
remuneration, or other conditions of 
employment, of those officers or em- 
ployees is not affected by that power 
conferred by or pursuant to that other 
Act; and 

(b) where there is any inconsistency be- 
tween a decision of the Commission 
relating to any such matter or dispute 
and any decision in the exercise or 
purported exercise of that power con- 
ferred by or under that other Act, to the 

extent of the inconsistency the former 
prevails and the latter is of no force or 
effect. 

(3) The Commission in the exercise of the 
jurisdiction conferred on it by this Part shall 
not— 
(a) prohibit the employment of employees 

on any day of the week or restrict in any 
other way the number of days or hours 
in the week during which any operation 
may be carried on in any industry or by 
any employer but nothing in this para- 
graph—- 

(i) prevents the registration with the 
Commission of any industrial 
agreement that contains or pro- 
vides for any such prohibition or 
restriction; or 

(ii) prevents the Commission from fix- 
ing the rates for overtime, work on 
holidays, shift work, week-end 
work, and other special work, 
including allowances as compensa- 
tion for overtime or any such work; 

(d) regulate the suspension from duty in, 
discipline in, dismissal from, termina- 
tion of, or reinstatement in, employment 
of any employee or any one of a class 
of employees if there is provision, 
however expressed, by or under any 
other Act for or in relation to a matter 
of that kind and there is provision, 
however expressed, by or under that 
other Act for an appeal in a matter of 
that kind; 

(e) provide for— 
(i) compulsion to join an organization 

to obtain or hold employment; or 
(ii) non-employment by reason of 

being or not being a member of an 
organization; 

or 
(f) provide for preference of employment at 

the time of, or during, employment by 
reason of being or not being a member 
of an organization; or 

(g) .» 
(4) Repealed. 
(5) Repealed. 

Section 7 of the Act defines "industrial matter" for the 
purposes of a teacher as defined and under the Education Act 
1928 in much narrower terms than applies to any other class 
of employee. The definition is as follows, exclusive of the 
deeming provision which is raised subsequently. 

"industrial matter", in relation to a person who is 
a teacher as defined in section 73A and is employed 
under the Education Act 1928, means— 

(a) salaries or ranges of salaries, including the 
incremental steps therein; 

(b) allowances for additional responsibility or 
additional duty; 

(c) allowances for disabilities and reimburse- 
ment of expenses; 

(d) circumstances in which allowances are to be 
payable and conditions of service to apply in 
lieu of payment of an allowance; 

(e) any matter relating to membership or non- 
membership of an organization; 

(f) any matter relating to the privileges, rights, 
or duties of any organization or association 
or any officer or member thereof in or in 
respect of any industry; 



(g) any matter relating to the restoration of a 
practice of collecting subscriptions to an 
organization of employees where that prac- 
tice has been ceased by an employer, or the 
implementation of an agreement between an 
organization of employees and an employer 
under which the employer agrees to collect 
subscriptions to the organization, 

[Emphasis Added] 
The deeming provision which follows on from (g) is in 

the following terms. 
but does not include any matter regulated under 

conditions of employment prescribed by or under the 
Education Act 1928 unless an organization of employ- 
ees and an employer agree that it is desirable for the 
matter to be dealt with as if it were an industrial matter 
and the Commission constituted by the Government 
School Teachers Tribunal established under Division 
1 of Part IIA is of the opinion that the objects of this 
Act would be furthered if the matter were dealt with as 
if it were an industrial matter; 

[Emphasis Added] 
It is noted that the principal objects of the Act are set 

down in section 6. 
It is convenient to summarise the SSTU submission 

before dealing with the application to deem matters to be 
industrial matters. It seeks— 

• the issue of a single new award in the terms of a 
composite schedule covering the employment of 
all teachers engaged in primary and secondary 
schools and in technical and further education 
institutions. 

and 
a determination by the Tribunal on issue of such 

award that by its terms it is and should be 
categorised as a "paid rates" award. 

The grounds on which the SSTU relies are summarised 
as follows. 

• The proposed award reflects existing terms and 
conditions of employment including as already 
expressed in four current awards of the Commis- 
sion. 

• The SSTU and the employer agree for the 
purposes of the deeming provision in section 7 of 
the Act that the Tribunal should enquire into and 
deal with any matter in the proposed award which 
does not fall within the limited definition therein 
as if it were an industrial matter. 

© It submits that having regard for the principal 
objects of the Act, the terms of the proposed 
awards and their origins, particularly so far as they 
represent industrial agreements reached in the 
course of structural efficiency negotiations and 
implemented, the Tribunal should form the neces- 
sary opinion to deem any aspect of the proposed 
award an "industrial matter". 

• The merit of the proposed terms is a matter for 
consideration in the context of the First Award 
Principle and by virtue of all the terms reflecting 
existing terms and conditions being in the pro- 
posed award, this Principle is met. 

• There is no impediment to the issue of the 
proposed award posed by existing regulations 
pursuant to the Education Act 1978 by virtue of 
the fact that the proposed terms reflect these 
conditions. 

© An award of the Commission, so far as its terms 
conflict with any regulation pursuant to the 
Education Act 1928, would override such regula- 
tion. 

• A finding of a "paid rates" award is warranted by 
a previous decision of the Tribunal, the record of 
award regulation and the application of the 
Financial Administration and Audit Act. 

• The application for a single award exclusive even 
of divisions to account for the employment of 
those in DEVET and those employed by the 
Ministry of Education should be respected in the 
interests of industrial harmony. 

To facilitate the fuller detailed examination of the terms 
of the proposed award foreshadowed as being required by 
the Tribunal in respect of conditions not regulated currently 
by any award, the SSTU requested that the Tribunal deal 
with Category 1 and Category 2 matters in the first instance 
and with Category 3 matters subsequently and through 
enquiry in the first instance by the Chairperson or as 
nominated by the Tribunal. 

The position of the Respondent at the hearing was put 
generally and then separately so far as the Ministry and 
DEVET were concerned. The submissions are summarised 
as follows. 

• The Respondent agrees with the SSTU that any 
matter within the proposed award which does not 
fall within the limited definition of "industrial 
matter" for the purposes of teachers per section 
7 of the Act should be deemed to be such under 
the enabling provision in that section. 

• The Respondent made no submissions going to 
reasons why the Tribunal should form an opinion 
that to proceed to enquire into and deal with the 
issues as if they were "industrial matters". 

© The Respondent emphasised that, subject to the 
next point, though agreement existed as to the 
issue of a new award and there was no objection 
in principle to any terms sought in the proposed 
award, there were some minor matters and some 
drafting matters which required further clarifica- 
tion between the Respondent and the SSTU. 

• The Respondent sought, "at least", the expres- 
sion of terms applying to DEVET covered 
teachers to be established within a division of the 
proposed award separate from the expression of 
terms applying to teachers covered by the Minis- 
try of Education and foreshadowed that separate 
awards would be pursued subsequently by the 
Respondent as its preferred option in the longer 
term. 

© The Respondent submitted that while it had 
received advice that so far as there was any 
inconsistency regulations made pursuant to the 
Education Act, would override any award provi- 
sion of this Commission, this should not preclude 
the Tribunal from proceeding on in the terms 
(largely) agreed between the parties. 

• The Respondent endorsed the approach suggested 
by the SSTU to the effect that the Tribunal 
proceed to determine the application on the basis 
of the Category 1 and 2 provisions and with 
Category 3 matters to be the subject of further 
enquiry through the Tribunal Chairperson direct 
to the parties in the first instance. 

• The Respondent endorsed the submission of the 
SSTU to the effect that the award sought should 
be categorised as a "paid rates" award although 
it acknowledged that for a period to December 
1992 an over award payment existed. 

• The Respondent endorsed the SSTU submission 
that the proposed award would meet the tests of 
the First Award Principles. 

Submissions were also respectively made in this matter 
on behalf of the Minister for Productivity and Labour 
Relations (hereinafter "the Minister") and the Chamber of 
Commerce and Industry of Western Australia (Inc.) (herein- 
after "the Chamber") who had been served with the 
application as required by section 29A of the Act. No other 
party so served sought to be heard. 

The Minister submitted that the application for award 
coverage in the terms sought here were matters which should 
be dealt with by the Tribunal; such course being in the public 
interest and consistent with public sector policy. However 
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the Tribunal was urged to give consideration to the efficacy 
of an issue of a single award covering two such disparate 
sectors of public education in the context of the claim by the 
SSTU for such. 

The Chamber's submission was also most helpful in that 
it went some way to raising a further frame of issues for 
consideration by the Tribunal for the purpose of forming of 
the requisite opinion so far as the enabling provision in 
section 7 is concerned. These included the fact of the 
legislative discrimination under the Act between public and 
private sector teachers in primary and secondary schools as 
well as other employees so far as access to the Commission 
is concerned and the need to have regard for the public 
interest implications of any prospective award provision 
"flowing on" to the private sector. 

The matter of the application for a single award covering 
all teachers employed pursuant to the Education Act 1928 
is the subject of particular consideration here. As the record 
shows the SSTU pursued this course consistently and 
vigorously in its submissions. It was questioned by members 
of the Tribunal on its position in the light of existing 
divisions within current awards. It was questioned on the 
efficacy of the course. It was questioned on the standing of 
a policy of extreme devolution which had been the subject 
of earlier adverse comment in the reasons for a Tribunal 
decision. And it was requested to provide further detail on 
the decision of its policy making body which gave rise to 
the course of the single award approach being advanced 
here. It did so. 

The attention of the Tribunal now has been drawn to an 
extract from "the SSTUWA Policy Document, 1992— 
Technical and Further Education Section" at page 102. This 
is repeated here as follows— 

''4.9 One Award for Primary / Secondary / TAPE 
The Union will strongly oppose any move that 

would have the effect of creating a separate Award 
for TAPE members. Further, that in any event that 
Conditions of Service of any members that are 
currently in the Education Act be incorporated in 
any Award, that such award be agreed to only if 
it incorporates the conditions of all members. 
Primary, Secondary and TAPE. 

This opposition extends to any separation 
within the Teachers' Salaries Award to any 
separate divisions or sections for Primary, Secon- 
dary and TAPE." (c.1990) 

The explanation for this position was effectively that the 
membership of the SSTU fervently believed in the union 
maxim that "unity is strength" and that past experience has 
shown that unless there was a common advance by all 
members, some members were left behind languishing. 

For my own part I make the following observations on 
this part of the claim. Notwithstanding the strength of the 
position put by the SSTU for a single award, I am not 
convinced that it has merit. Indeed there is much more 
before the Tribunal which supports quite the opposite 
conclusion on merit; that is, subject to any questions of merit 
going to terms, the issue of two awards is to be preferred. 
It is noted that the submissions of the Respondent could be 
categorised as half hearted support for a divided award as 
a mid-way measure of some sort simply out of respect for 
the position of the SSTU and a desire to be able to continue 
negotiating with this union on a constructive basis across a 
range of issues. In my view this is not a submission which 
goes to the heart of the issue so much as expediency (though 
that is not to say that expediency in industrial relations can 
never be meritorious). 

So far as the fact that there is agreement between the 
parties as to the issue of a single award goes (albeit the 
Respondent would have two distinct divisions in it) this is 
no bar to the Tribunal in that the views of the parties do not 
simply dispose of the question for consideration. The 
considering of that claim is matter for the discretionary 
exercise per section 26 of the Act. The fact of an application 
for a single award gives rise to the question of whether it 
should issue in that form. 

As well as the views of the parties, the following should 
be included in any consideration. Since 1987, and particu- 
larly since 1989, the Wage Fixing Principles have empha- 
sised and indeed encouraged an enterprise approach. These 
parties have not been excused from this and, as the record 
shows, have pursued the ends prescribed by those Principles, 
and distinctively from the primary and secondary schools so 
far as the technical and further education institutions are 
concerned. The further emphasis on enterprise bargaining in 
the 1992 State Wage Case is also a relevant consideration 
here in that the course of the single award sought here would 
constitute an opposite outcome. There is also a history, and 
indeed a long history, of different administration and work 
place organisation of technical and further education 
institutions compared with primary and secondary schools 
which is of account. And as the record of recent cases in this 
Commission demonstrates, there is also the fact that 
technical and further education has been the subject of 
specialised reports of relevance to those who work in those 
institutions exclusive of primary and secondary schools. 
Further, there is no other award so far as I am aware which 
regulates, commonly, the employment of primary, secon- 
dary and technical and further education teachers in this 
country. 

In my view these are all factors which go to a conclusion 
that a single award should not issue in this matter. To these 
can be added the very practical consideration that an award 
should be reasonably accessible to those affected by it. A 
single document here, whether it includes all the terms 
sought or not, could hardly be said to be reasonably 
accessible when it is a complex amalgam, effectively, of 
conditions applying across demonstrably different systems 
of public education and distinctively so far as the employees 
in those systems are concerned. 

Finally, I query the purpose of the SSTU policy decision 
in the context of this application. In an earlier decision of 
this Tribunal attention was drawn to the serious and 
deleterious industrial relations ramifications of an internal 
union process which resulted in a five month delay before 
the SSTU was able to even answer a duly raised proposition 
developed in consultation with the SSTU. Now the SSTU 
advances a single award proposition which flies in the face 
of its own record, of the record of development of the 
education sectors it seeks to further regulate, of the thrust 
of the Wage Fixing Principles and of reasonable industrial 
sanity and seeks to justify this course on the basis of 
concerns internal to the SSTU that a section of the 
membership might be disadvantaged in respect of another 
section otherwise. With respect, this concern is a matter to 
be resolved internally and not to be inflicted on the 
Commission in a case of this nature. Further I consider a 
global proscription of courses of action as exists in the 
policy extract demonstrates again the potential for such to 
render the organisation bound by it a nullity in practical 
terms in industrial relations. It pre-empts any merit 
considerations in the particular case and, in regard to this 
application, it precludes a sensible approach to deal with the 
concern it is supposed to be addressing. For instance the fact 
of separate awards does not preclude savings or protective 
clauses being included. But such practical alternatives are 
precluded from either proposal by the SSTU or considera- 
tion by the SSTU as a result of the decided policy. This is 
not a situation to be sustained or encouraged. I believe that 
by acceding to a single award issuing out of this application, 
the Tribunal would be doing just that. 

For all of the foregoing reasons I would not ratify a single 
award to issue out of these proceedings. Nor would I see a 
"divided" award as the answer. A divided award would be 
an artifice, voluminous, largely superfluous to any employee 
depending on the system subjected involved, and unduly 
bureaucratic. 

I make clear that I have been mindful of the respective 
positions of the SSTU and the Respondent in declining 
either the course of a single award or a divided award in 
considering this matter. However on the basis of what is 
before the Tribunal 1 consider that the authority conferred 
on the Commission by section 26(2) of the Act should be 
availed of in that any decision for award coverage arising 



out of this application should distinguish between those 
institutions administered by DEVET and those institutions 
administered by the Ministry by the issue of separate 
awards. 

So far as the questions before the Tribunal at this point 
are concerned have concluded as follows. 

1. That the Tribunal should note that the parties have 
reached agreement in principle (and very largely 
in terms) that the subject matter of the various 
provisions of the proposed award so far as they 
have been identified as falling within Category 2 
and Category 3 variously should be deemed to be 
industrial matters pursuant to section 7. 

2. That so far as the subject matter of the provisions 
of the proposed award have been identified as 
falling within Category 2 and Category 3 the 
Tribunal should find that, prima facie, these are 
such that the Tribunal should form the requisite 
opinion for the purposes of section 7 of the Act 
that they should be enquired into as if they were 
industrial matters; provided that should that 
enquiry give rise to concerns by the Tribunal that 
any part of the claim should not be deemed an 
"industrial matter" then that concern should be 
raised with the parties at that time and they shall 
be heard on such concerns before any conclusion 
is reached. 

3. That, subject to 4. hereof, there is no impediment 
to the consolidation of the existing terms in the 
four awards identified in the foregoing reasons 
and indeed good reason for the same. 

4. That the terms and conditions of employment of 
teachers employed pursuant to the Education Act 
1928 should be distinguished depending on 
whether the institution concerned is administered 
by the Ministry or by DEVET and that this will 
be best achieved by the issuing of separate awards. 

5. That having regard for 3. and 4. hereof there is no 
impediment to an interim order issuing which 
would reflect these conclusions. 

6. That the provisions contained in Category 2 and 
Category 3 should be subject to further enquiry by 
the Tribunal through the agency of the Chairper- 
son and that such enquiry should include whether 
or not there is any specific consideration arising 
which would warrant further submissions by the 
parties in the context of the objects of the Act 
and/or section 26 of the Act, and particularly 
public interest considerations with the Tribunal to 
consider the results of such enquiry shortly after. 

7. That in respect of 6. hereof the parties should be 
required to keep the Minister and the Chamber 
informed of any outcome/s and that such parties 
should have the right to be heard expressly 
reserved to them. 

So far as the question of a "paid rates" award is 
concerned I would see the Tribunal refraining from making 
any finding at this point or before the final determination of 
this application. 

So far as there is a question of whether or not the 
regulations pursuant to the Education Act 1928 can override 
an award of this Commission I consider that the Tribunal 
is not in a position to make such a determination on the 
limited submissions put to us as to date and that this 
question, so far as it goes to the efficacy and/or merit of the 
terms actually sought, should remain extant for considera- 
tion in the particular. In saying that though I would observe 
that, there appears to be no ground in law which would 
inhibit the Tribunal from making an award of the nature 
sought notwithstanding the existence of regulations which 
may or may not contradict its terms. 

So far as 3. and 4. of the foregoing are concerned I would 
direct the parties to confer with a view to producing drafts 
of schedules of terms to apply to employees of DEVET and 
the Ministry of the terms and conditions currently applying 
in the four relevant awards and that they be directed to 

confer further with the Awards Officer of the Commission 
(or his nominee) as to the content of these drafts for matters 
of style and clarity and for the purposes of an accurate 
consolidation; with a report on the outcome to be made by 
the Awards Officer to the Chairperson in the first instance. 

MS REEVES: I have read the reasons for decision of the 
Chairperson in draft form. I agree with those reasons and the 
conclusions reached and have nothing to add. 

MR POLLARD: I agree with the conclusions of the 
Chairperson with the exception of that which would result 
in separate awards. 

The SSTU is bound by the decisions taken at its 
Conference. It is the supreme decision making body for the 
purposes of the SSTU. It is a Conference decision that the 
SSTU may not pursue or agree to separate awards. The 
SSTU has vehemently maintained that position in its 
submissions in this Matter No. TA 1 of 1992. In my view 
this and the position of the Respondent Employer not to 
oppose a single award should be given significant weight 
and I do not consider that this is outweighed at this time by 
the other factors identified by the Chairperson. 

Declarations and orders reflecting the foregoing will now 
issue. In the case of the respective awards to issue covering 
teachers in primary and secondary public sector education 
and teachers in technical and further education institutions 
the distinguishing number to apply for the purposes of the 
Registry records will be TA 1(1) of 1992 and TA 1(2) of 
1992 respectively.   

24 February 1993 

THE CHAIRPERSON: These further reasons are unani- 
mous. On 14 January 1993 the Tribunal issued reasons for 
decision and minutes of orders in Matter No. TA 1 of 1992. 
As the reasons made clear the decision of the Tribunal that 
two awards were to issue was a matter, in the first instance, 
for the production of separate schedules consolidating the 
terms and conditions of four existing awards so far as they 
applied to teachers in public sector primary and secondary 
education and to teachers in public sector technical and 
further education. 

That consolidation was then undertaken by the parties 
subject to further enquiry by the Chairperson, and with the 
assistance of the Commission's Senior Awards Officer 
being provided to the parties on matters of style and 
standards of this Commission. 

It was understood out of this enquiry that the parties 
agreed that a contract of service clause should be included 
in each award and it was understood that it was agreed that 
the terms in these clauses were to reflect existing regulations 
per the Education Act Regulations 1960 in all substantive 
respects. However at this point, it is plain that problems of 
clarity, consistency and perhaps even discrimination have 
arisen. In these circumstances the matter of what is to be 
included in the contract of service clauses, with one 
exception, will be set aside for further enquiry through the 
medium of T 3 of 1993. The exception is the requirement 
pursuant to the State Wage Fixing Principles that awards 
include a provision specifying that an employer may direct 
an employee to carry out such duties as are within the limits 
of the employee's skill, competence and training. 

The other provisions within the schedules reflect existing 
award conditions in all substantive respects. The parties are 
expected to examine the schedules carefully and raise any 
matters arising, as appropriate, at the speaking to the 
minutes of orders. 

As a result of the process of review undertaken throughout 
the consolidations, minutes of orders which issued in 
January have been overtaken to the extent that they included 
directions to that end. For that reason the minutes have been 
amended here to omit those directions. The schedules now 
issue with the minutes of orders for the issue of the two new 
awards, the cancelling of the four superseded awards and 
provision for further consideration of the remaining terms 
and conditions raised by the parties through the medium of 
the divided claim designated T 3 of 1993. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Tbachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. TA 1 of 1992. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER 
MR R.J. POLLARD, MEMBER. 

25 February 1993. 
Order. 

HAVING heard Mr P. Malone on behalf of the State School 
Teachers Union of W.A. (Inc.), Mr R. Farrelly and Mr R. 
Stratton on behalf of the Minister for Education, Dr G. 
Sefton on behalf of the Minister for Productivity and Labour 
Relations and Mr M. O'Connor on behalf of the Chamber 
of Commerce and Industry of Western Australia, and a 
speaking to the minutes being held on the 25th day of 
February 1993; now therefore the Government School 
Teachers Tribunal pursuant to the powers conferred by the 
Industrial Relations Act, 1979 hereby— 

1. Declares that pending further consideration in 
terms, the Tribunal is of the opinion that it should 
enquire into all matters raised in the schedule of 
the application as if each matter was an "indus- 
trial matter" for the purposes of the Industrial 
Relations Act, 1979. 

2. Orders that those parts of the claim which are not 
incorporated in either the award which issues per 
3. hereof or the award which issues per 4. hereof 
shall be divided from the remainder of the claim 
and shall be designated T 3 of 1993. 

3. Orders that a new award to apply in the technical 
and further education sector of education shall 
issue per Schedule II of this Order (with the 
application to be recorded forthwith as TA 1/1 of 
1992 for the purposes of the record of this award 
in the Commission). 

4. Orders that a new award to apply in primary and 
secondary public sector education shall issue per 
Schedule I of this Order (with the application to 
retain the designation TA 1 of 1992 for the 
purposes of the record of this award in the 
Commission). 

5. Orders that on and from the date of operation of 
awards issued per 3. and 4. hereof the following 
awards shall cease to have effect; 

• Government School Teachers' Salaries 
Award (1981) 

® Government School Teachers' General Con- 
ditions Award (1986) 

• The Government School Tbachers' Trav- 
elling, Transfer, Relieving and Removal 
Allowances Award of 1984 

• Government School Teachers' (Education 
Department) Locality Allowances Award 
1984 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule I. 
L—Title. 

This award shall be known as the Teachers (Public Sector 
Primary and Secondary Education) Award 1993 and shall 
supersede and replace the following awards so far as they 
apply to employees and the employer now covered by this 
award. 

• Government School Tbachers' Salaries Award 
(1981). 

• Government School Teachers' General Condi- 
tions Award (1986). 

• The Government School Teachers' Travelling, 
Transfer, Relieving and Removal Allowances 
Award of 1984. 

• Government School Teachers' (Education Depart- 
ment) Locality Allowances Award, 1984. 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 

5A. Exclusion From Term 
6. Definitions 
7. Contract of Service 

Part I—Salaries and Additional Payments 
8. Salaries 
9. Annual Increments 

10. Payment of Salaries 
11. Summer Vacation Loading 

Part II—Allowances 
12. Allowances Payable on Appointment, Promotion 

or Transfer 
13. Camping Allowance 
14. Disturbance Allowance 
15. Excess Travelling Allowance 
16. Isolated Schools Allowance 
17. Locality Allowance 
18. Motor Vehicle Allowance 
19. Property Allowance 
20. Relieving Allowance 
21. Removal Allowance 
22. Summer Vacation Travel Concessions 
23. Travelling Allowance 

Part III—Leave Provisions 
24. Leave to Attend Union Business 
25. Trade Union Training Leave 

Part IV—Other Provisions 
26. Deduction of Union Subscriptions 
27. Grievance Resolution Procedures 
28. Liberty to Apply 

Schedule A—Parties 
Schedule B—Salaries and Additional Payments 
Schedule C—Locality Allowance 
Schedule D—Appointment, Promotion, Transfer, Re- 

lieving and Travelling Allowances 
Schedule E—Motor Vehicle Allowance 
Schedule F—Camping Allowance 
Schedule G—Recovery of Overpayments 
Schedule H—Vacation Travel Concessions 
Schedule I—Isolated Schools 

3.—Area of Operation. 
This award shall apply throughout the State of Western 

Australia. 

4.—Scope. 
This award shall apply to all employees employed by the 

Minister for Education in the Ministry of Education under 
the provisions of the Education Act 1928. 
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5.—Term of Award. 
This award shall operate from 25 February 1993 and shall 

remain in force for a period of one year. 

5A.—Exclusion from Term. 
Notwithstanding the term of the award the subject matter 

of the subsidiary vehicles from the application for the award 
issued here (Matter No. T 3 of 1993) may proceed to 
finalisation and with any consequential adjustments to the 
award to be included in this exclusion. 

6.—Definitions. 
For the purposes of this award: 

"Chairperson" shall mean the Chairperson of the 
Tribunal; 

"Chief Executive Officer" shall mean the senior 
officer of the Ministry or responsible officer of the 
Ministry delegated to act on behalf of the Minister; 

"District" shall mean: 
District 1: That area within a line commencing 

on the coast; thence east along latitude 28 to a 
point north of Tallering Peak; thence southeast to 
Mt Gibson and Burracoppin; thence to a point 
southeast at the junction of latitude 32 and 
longitude 119 to the coast. 
District 2: That area within a line commencing on 
the south coast at longitude 119 thence east along 
the coast to longitude 123; thence north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

District 3: That area within a line commencing 
on the coast at latitude 26; thence along latitude 
26 to longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

District 4: That area within a line commencing 
on the coast at latitude 24; thence east to the South 
Australian Border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence west 
along latitude 26 to the coast; 

District 5: That area of the State situated 
between the latitude 24 and a line running east 
from Camot Bay to the Northern Territory. 

District 6: That area of the State north of a line 
running east from Camot Bay to the Northern 
Tbrritory Border. 

"Education Act" shall mean the Education Act 
1928. 

"Employee" shall include any person employed 
under the classifications as prescribed in Clause 
8.—Salaries of this Award and shall have the same 
meaning as "teacher". 

"Employer" shall mean the Minister for Education 
provided that any authorised officer of the Ministry 
acting on behalf of the Minister shall be deemed to be 
acting on behalf of the employer; 

"Government School" shall have the same meaning 
as it has in the Education Act; 

"Metropolitan Schools Boundary" shall mean the 
line joining and including the following schools and 
locations: 

Becher Point, Byford, Carinyah, Sawyers Valley, 
Mt Helena, Warbrook and a line due west to the 
Coast. 

"Metropolitan Schools District" shall mean the area 
bounded by the Metropolitan Schools Boundary and 
the coast together with Rotmest Island. 

"Minister for Education" shall mean the Minister 
to whom the administration of the Education Act is for 
the time being committed; 

"Ministry" shall mean the department of the public 
service principally assisting the Minister for Education; 

"Part-time Teacher" shall mean a teacher employed 
to work less hours than full time; 

"Pre-School Centre" shall have the same meaning 
as it has in the Education Act. 

"Teacher" shall mean as defined in the Education 
Act 1928 and shall include— 

(a) any person engaged in teaching in a govern- 
ment school; 

(b) any person employed by the Minister and 
engaged in teaching in a pre-school centre; 
and 

(c) any person holding or acting in a position in 
the Ministry for which a teaching academic 
qualification is required, 

but does not include any public servant, whether or 
not he or she holds, or acts in a position in respect of 
which a teaching academic qualification is required; 

"Tribunal" shall mean the Commission constituted 
by the Government School Teachers' Tribunal estab- 
lished under Part IIA—Constituent Authorities of the 
Industrial Relations Act 1979. 

"Union" shall mean the organisation known as the 
State School Teachers' Union of W.A. (Inc.). 

7.—Contract of Service. 
The employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, 
competence and training. 

Part I—Salaries and Additional Payments. 
8.—Salaries. 

(1) For the purpose of this clause— 
"Approved" shall mean approved by the employer; 
"Casual teacher" shall mean a teacher employed as 

required on an hourly contract including as a relief 
teacher; 

"Four-year-trained teacher" shall mean a teacher 
who has successfully completed an academic qualifica- 
tion requiring a sequence of the equivalent of four years 
of full time, post-matriculation tertiary education 
which incorporates an approved course of initial 
teacher training, or obtained other qualifications ap- 
proved as of equivalent standard; 

For the purpose of this clause only, the Teachers' Higher 
Certificate gives four-year-trained status to a teacher. 

"Five-year-trained teacher" shall mean a teacher 
who has successfully completed an academic qualifica- 
tion requiring a sequence of the equivalent of five years 
of full time, post-matriculation tertiary education 
which incorporates an approved course of initial 
teacher training, or obtained other qualifications ap- 
proved as of equivalent standard; 

"Internal Relief shall mean the taking of a relief 
class by a teacher employed as part of the normal 
staffing establishment of a school. 

"Relief Teacher" shall mean a casual teacher 
engaged to provide relief for a teacher employed as part 
of the normal staffing establishment of a school. 

"Tertiary education" shall mean undertaking a 
course at an approved education institution for which 
the pre-requisite is a successful Year 12 of schooling 
or its approved equivalent; 

"Three-year-trained teacher" shall mean a teacher 
who has successfully completed an academic qualifica- 
tion requiring a sequence of the equivalent of three 
years of full time, post-matriculation tertiary education 
which incorporates an approved course of initial 
teaching training, or obtained other qualifications 
approved as of equivalent standard; 

"Two-year-trained teacher" shall mean a teacher 
who has successfully completed an academic qualifica- 
tion requiring a sequence of the equivalent of two years 
of full time, post-matriculation tertiary education 
which incorporates an approved course of initial 
teacher training, or obtained other qualifications ap- 
proved as of equivalent standard; 
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"Unqualified teacher" shall mean a teacher who 
does not hold an approved teacher's qualification. 

(2) Teachers shall be paid in accordance with the salaries 
and allowances contained in Schedule B—Salaries and 
Additional Payments of this award. 

(3) (a) Teachers who possess an approved qualification 
shall be placed on the salary scale prescribed in 
Schedule B, Table I of this award as follows— 

(i) Three-year-trained teacher—Level 1, Point 
4; 

(ii) Four-year-trained teacher—Level 1, Point 5; 
(iii) Five-year-trained teacher—Level 1, Point 6; 

provided that teachers who possess approved 
qualifications in excess of those specified above 
may be placed on the salary scale at the discretion 
of the employer. 

(b) Teachers who do not possess an approved qualifi- 
cation may be placed on salary points lower than 
those specified in paragraph (a) of this subclause 
at the discretion of the employer. 

(c) On first appointment to the Ministry, other than 
directly from a teacher training institution, teach- 
ers may be placed on the appropriate salary scale 
in Level 1 or 2 as determined by the employer 
having regard for their qualifications and experi- 
ence. 

(4) Progression from Level 1 to Level 2 of Schedule B, 
Table I, will be subject to attainment of a four year trained 
qualification, except that the employer may allow a 
three-year-trained teacher to progress to Level 2 subject to 
subclause (10) of this clause. 

(5) A teacher who has not had a satisfactory report may 
not advance fu: :ster than three annual increments from the 
salary point on appointment. 

(6) An unqualified teacher may not proceed beyond Level 
1, point 6, of Schedule B, Table I, except that the employer 
may at his/her discretion, and under such terms as he/she 
thinks fit, allow an unqualified teacher to progress to Level 
1, point 8. 

(7) Teachers employed on Schedule B, Table 1, Level 1 
and 2 who have added to their qualifications after 
appointment may be given accelerated progression subject 
to the following restrictions— 

(a) An unqualified teacher appointed from a teacher 
training institution who obtain approved teaching 
qualifications within a period of three years after 
leaving the teacher training institution shall be 
placed on the same salary point as his/her 
contemporaries at the time of appointment who 
were appointed with qualifications. 

(b) Unqualified teachers other than those referred to 
in paragraph (a) of this subclause shall advance 
one increment on gaining approved teaching 
qualifications. 

(c) A two-year-trained teacher who obtains the 
qualifications of a three-year-trained teacher shall 
advance one increment but shall not proceed 
beyond the maximum of Level 1 except as 
provided for in subclause (10) of this clause. 

(d) A three-year trained teacher who obtains the 
qualifications of a four-year-trained teacher shall 
advance one increment. 

(e) A four-year-trained teacher who completes a 
course of higher study, approved by the employer, 
leading to an award such as Doctoral Degree, 
Master's Degree or approved Graduate Diploma, 
shall advance one increment but shall not proceed 
beyond the maximum of Level 2, Schedule B, 
Table I (provided that only one increment can be 
obtained under this subclause). 

(8) Positions shall be placed in Schedule B, Table I 
according to the classification determined for the school 
they are in pursuant to the Education Act Regulations 1960. 

(9) (a) Key Teachers as designated: 
(i) Key teachers will be appointed in areas of 

need for a period of not less than three years; 
provided that appointments for a period less 
than three years may be approved by the 
employer in exceptional circumstances. 

(ii) Key teachers will not be eligible to apply for 
promotion until the third year of their 
appointment. 

(iii) Key teachers may clear any long service 
leave entitlements at any time during their 
period of appointment. 

(iv) Key teachers will not be entitled to leave 
without pay during the first year of their 
appointment. 

(b) Senior Teachers: 
(i) The selection process in schools for senior 

teachers may commence in schools to enable 
recommendation for appointment from the 
start of second semester 1992. 

(ii) Senior teacher status for individual teachers 
will be co-ordinated and approved centrally. 

(iii) Where approved, appointments will apply 
from the first pay period commencing on or 
after the date of the school selection panel's 
recommendation that a particular teacher be 
granted senior teacher status. 

(iv) Applicants must be at Level 2 of the salary 
scale. Schedule B, Table I, and must have 
completed a minimum period of full time 
equivalent service at the time of application 
in accordance with the following schedule: 

Year Minimum Full time 
Equivalent Service 

1992 15 years 
1993 14 years 
1994 13 years 
1995 12 years 
1996 11 years 
1997 10 years 
1998 and thereafter 9 years 

(v) Full time equivalent service, for the purposes 
of this subclause, includes all full and part 
time employment recognised by the em- 
ployer, but does not include employment as 
a relief teacher. 

(vi) Senior teachers will be appointed for a term 
of not less than three years. 

(10) Access of Three-Year-Trained Teachers to Level 2 
Salaries. 

(a) On and from 1 February, 1992, until 11 July 1998, 
any teacher with three-year-trained status (includ- 
ing a two-year-trained teacher with ten years' 
service) who has completed at least fifteen years 
full time equivalent service, may apply to proceed 
to Level 2. 

Full time equivalent service, for the purposes of 
this subclause, includes all full and part time 
employment recognised by the employer, but does 
not include employment as a relief teacher. 

(b) Tbachers seeking access to Level 2 salaries 
subsequent to 11 July 1998 must have completed 
the qualifications of a four-year-trained teacher. 

(c) A teacher with three-year-trained status who 
proceeds to Level 2, Schedule B, Table I after 
completing at least fifteen years full time equiva- 
lent service shall progress through the increments 
in Level 2 by biennial increments, but may not 
proceed beyond Level 2, point 2, except as 
provided in paragraph (d) of this subclause. 
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(d) A teacher with three-year-trained status who 
successfully completes a three year term of 
appointment as a Senior Teacher, and who is 
re-appointed for a second three year term, shall 
progress by biennial increment to Level 2, point 
3 and attain four-year-trained status for salary 
purposes only. 

(11) The pay rates and conditions set out in this clause 
were last varied with effect on and from 16 July 1992. 

(12) Transition provisions applying as at 24 December 
1991 for the placement of teachers into the new salary 
structure shall be as follows: 

(a) Unless specifically detailed elsewhere in this 
clause, employees will convert to the equivalent 
or closest salary higher at the commencement of 
the new salary structure. 

(b) Subject to paragraph (d) of subclause (10) of this 
clause. Heads of Department (previously Senior 
Teachers) who at the date of introduction of the 
new structure have over eight years experience 
will convert to the third salary point of Level 3 of 
Table I of Schedule B of this award. 

(c) Subject to paragraph (d) of subclause (10) of this 
clause. Heads of Department (previously Senior 
Teachers) with less than eight years experience 
will convert to the first salary point of Level 3 of 
Table I of Schedule B of this award and retain 
their former incremental date. 

(d) Heads of Department (previously Senior Teach- 
ers) paid on the "other" salary rate as at 30 June 
1990 will convert to the first salary point of Level 
3 of Table I of Schedule B of this award. 

(e) Where a teacher is in receipt of a salary that 
equates to a salary under the new structure, the 
teacher shall remain on that salary and retain 
his/her current incremental date. 

(f) Where a teacher receives a salary increase in 
converting to the new salary structure that 
employee shall receive a new incremental date 
being the date of introduction of the new salary 
structure. 

(g) Appointments, promotions and transfers for the 
1991 school year will be on existing conditions. 

(h) Where a new classification has been created (eg 
Primary Principal of a school with greater than 
700 students) the new positions will be advertised 
in 1991 for 1992. Only substantive Class IA 
Primary Principals as at the date of introduction 
of the new structure will be eligible to apply for 
these new positions. 

(i) Principals currently in primary schools with more 
than 700 students will receive higher duties 
allowance until such time as the new classified 
position is filled substantively. 

(j) This principle of filling the newly created classifi- 
cations will apply to the following positions 
also— 

• Principal of District High School greater than 
450 students 

• Principal of Education Support School 
greater than 40 to 80 students 

(k) A teacher appointed as a Senior Assistant as at 30 
June 1990 will transfer as a Deputy Principal if the 
school is entitled to a new Deputy Principal. 

Where a Senior Assistant chooses not to 
transfer to a school entitled to a deputy principal 
Level 3 position, that employee shall be entitled 
to convert to Level 3, point 1 of Table I of 
Schedule B of this award and shall retain that 
salary point as a personal classification. 

(1) No teacher will be financially disadvantaged by 
the introduction of the new structure. 

(m) Guidance staff employed as at 30 June 1990 will 
have the option of electing to transfer to the new 
School Psychology Service or remaining on the 
existing Guidance Officer salaries and conditions. 

A Guidance Officer who elects to remain on 
existing salaries and conditions will remain on 
Table IV—Guidance Officers of Schedule B of 
this award. 

(n) (i) Positions of Senior School Psychologist and 
Principal School Psychologist will be adver- 
tised and filled under the new School 
Psychology Service. 

(ii) Positions of District and Senior Guidance 
Officer will cease to exist. 

(o) District Guidance Officers and Senior Guidance 
Officers will be placed on salary maintenance if 
they elect to remain on Guidance Officer condi- 
tions. 

(p) Once the new School Psychology Service struc- 
ture has been put in place and the number of 
officers who elect to change over has been 
determined, some promotional positions of Guid- 
ance Officer Grade I and II will be advertised 
under existing conditions. Some promotional 
positions of Guidance Officer I and II will be 
provided until 1997. Details of the number are to 
be negotiated between the Ministry and Union. 

9.—Annual Increments. 
(1) Unless specifically provided for in this Award, 

progression through the increments within levels shall be by 
annual increment and shall be subject to satisfactory service. 

(2) Where an employee has relevant acting service but has 
not been acting continuously up to the date of promotion, 
acting experience gained in the 18 months immediately prior 
to the date of promotion may be considered as follows: 

(a) Where an employee has relevant acting service 
which aggregates to less than twelve months in the 
preceding 18 months as at the date of promotion 
that teacher, on the completion of a further period 
of service which when added to the aggregate of 
the relevant acting service totals a period of twelve 
months, may progress to the second point of the 
level to which he/she has been promoted. 

(b) Where an employee has completed 12 months 
acting in 18 months, that employee may be 
appointed to the next higher increment point on 
the date of promotion. 

(c) Where an employee has only acted in a position 
classified higher than that to which the employee 
is being promoted, that acting time may be 
aggregated using the principles outlined in para- 
graphs (a) and (b) of this subclause to allow the 
promotion to take effect at the equivalent incre- 
mental point in the level within the salary range 
applicable to the promotion. 

10.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly by direct funds 

transfer to the credit of an account nominated by the 
employee at an approved bank, building society or credit 
union; provided that where such form of payment is 
impractical or where some exceptional circumstances exist, 
and by agreement between the employer and the Union, 
payment may be made by cheque. 

(2) (a) The fortnightly salary of all employees, both 
permanent and temporary shall be calculated 
as follows— 

annual salary '2 
  x 

(rounded off to the nearest cent) 
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(b) The daily rate of salary for any employee is 
calculated as follows— 

annual salary 12 

x 
313 10 

(rounded off to the nearest cent) 
(3) Temporary employees who teach for at least five 

consecutive working days but less than a continuous period 
of four weeks shall be paid a loading of 20 per cent of their 
salary. 

(4) Automatic deductions for salary overpayments can be 
made against employees in accordance with Schedule G to 
this award. 

11.—Summer Vacation Loading. 
(1) (a) Employees shall be paid a loading of 17.5 percent 

of current salary when proceeding on summer 
vacation. The loading shall be calculated with 
respect to a maximum of four weeks leave 
provided that the amount of such loading shall not 
exceed the amount set out in the Australian 
Bureau of Statistics publication for average 
weekly earnings per male employed unit in 
Western Australia for the September quarter in the 
year immediately preceding the date leave is 
taken. 

(b) For the putposes of this subclause there shall be 
no distinction between permanent and temporary 
employees. 

(2) Any employee employed for not less than one 
continuous month shall be entitled to a holiday loading on 
a pro-rata basis for each continuous month's service 
provided that any period of service that ceases before 31 
March in any year shall not be taken into account. 

(3) Any employee who starts work on the first school day 
and terminates some time during the year after 31 March 
shall be credited with additional service from 1 January to 
the first school day. 

(4) Any employee who starts work after the first school 
day and works for not less than one continuous month down 
to the last school day of the same year shall be credited with 
service to 31 December. 

(5) Any employee who works for a period within the 
school year which extends over term or semester vacations 
will be credited with service for such vacation period or 
periods. 

Part II—Allowances. 
12.—Allowances Payable on Appointment, Promotion or 

Transfer. 
(1) For the purposes of this clause: 

"Dependent" shall mean children under 18 years 
and wholly dependent on the employee; 

"Dependent Relative" shall mean a relative or 
person who is solely dependent on the employee for 
support. 

"Dependent Spouse" shall mean an employee's 
spouse who is not in full time employment and for 
whom the employee is the main source of support. 

"Locality" in relation to an employee means: 
(a) The Metropolitan Schools District 
(b) Outside the Metropolitan Schools Dis- 

trict, that area within a radius of fifty 
kilometres from an employees' head- 
quarters; 

"Residence" includes any accommodation of a kind 
commonly known as a flat or home unit that is, or is 
intended to be, a separate tenement. 

"Spouse" includes a person who is not married to 
the employee but who is living with the employee on 
a permanent domestic basis as a de-facto wife or 
husband. 

(2) An employee who is required to travel to take up a 
position in another locality shall be reimbursed reasonable 
accommodation and meal expenses for the employee, 
spouse and dependants during the course of travelling from 
one locality to another in accordance with the rates 
prescribed in Column A, Items (4), (5), (6), (9) or (10) of 
Schedule D of this award as the case may require, provided 
that: 

(a) Where the locality of the new position is situated 
at a radius of 50 kilometres or less from the 
locality where the employee was previously 
stationed, or usually resident in the case of an 
initial appointment, reimbursement of the above- 
mentioned expenses, if any, shall be at the 
discretion of the employer. 

(b) Where a spouse referred to in this clause is also 
an employee who was appointed, transferred or 
promoted to the same locality as the employee, 
such spouse may not claim for reimbursement of 
expenses incurred on behalf of the spouse and 
dependants and claimed by the employee. 

(3) An employee who takes up a position in another 
locality where Government or private residential accommo- 
dation is unavailable and hotel or motel accommodation is 
utilised, shall be paid an allowance in accordance with the 
rates prescribed in Column A, Items (4), (5) or (6) in 
Schedule D of this award as the case may require up to a 
maximum period of fourteen days after arrival at the new 
locality. 

(4) When Government residential accommodation is 
unavailable in a locality and an employee is unable to obtain 
suitable alternative accommodation within the period of 
fourteen days mentioned in subclause (2) of this clause, the 
employer shall determine an appropriate rate of reimburse- 
ment for accommodation, meal expenses and incidental 
expenses, having regard for the cost of hotel or motel 
accommodation and normal reasonable living expenses for 
the employee and the employee's spouse and dependants. 

(5) An employee who takes up a position in a locality 
where Government residential accommodation is available 
shall not be entitled to reimbursement under subclauses (3) 
and (4) of this clause except where entry or re-entry into 
such Government residential accommodation is delayed 
through circumstances beyond the employee's control. Such 
employee shall, subject to the production of receipts, be 
reimbursed actual reasonable accommodation and meal 
expenses for the employee, spouse and dependants less a 
deduction for normal living expenses prescribed in Items 15 
and 16 of Schedule D of this award. 

(6) Where an employee's Government residential accom- 
modation is not available at the date of appointment, transfer 
or promotion, the employer shall reimburse the employee for 
any cost of storage and insurance of the employee's furniture 
made reasonably necessary because of such delay. 

(7) Payment of the allowances under this clause shall not 
apply to employees transferred at their own expense in 
accordance with the provisions of Section 7C of the 
Education Act or to an employee who seeks a transfer after 
a period of service of less than two years in a particular 
locality, unless payment of an allowance is approved by the 
employer. 

(8) Where it can be shown by the employee that the 
allowances payable under subclauses (2), (3) and (4) of this 
clause are insufficient to meet the actual costs incurred by 
the employee, a higher rate of reimbursement appropriate to 
the circumstances as determined by the employer shall 
apply. 

(9) Claims under this clause must be submitted to the 
employer within 12 months of the date the costs or expenses 
are incurred by the employee. 

(10) Any dispute arising out of the rate of reimbursement 
fixed pursuant to subclause (8) of this clause may be referred 
to the Tribunal. 
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13.—Camping Allowance. 
(1) For the purposes of this clause the following shall 

apply: 
"Camp of a permanent nature" shall mean single 

room accommodation in skid mounted or mobile type 
units, caravans, or barrack type accommodation where 
the following are provided in the camp— 

* Water is freely available; 
* Ablutions including a toilet, shower or bath 

and laundry facilities; 
* Hot water system; 
* A kitchen, including a stove and table and 

chairs, except in die case of a caravan 
equipped with its own cooking and messing 
facilities; 

* An electricity or power supply, and 
* Beds and mattresses except in the case of 

caravans containing sleeping accommoda- 
tion. 

For the purpose of this definition caravans located 
in caravan parks or other locations where the above are 
provided shall be deemed a camp of a permanent 
nature. 

"House" shall mean a house, duplex or cottage 
including transportable type accommodation which are 
self contained and in which the facilities prescribed for 
"camp of a permanent nature" are provided. 

"Other than a permanent camp" shall mean a camp 
where any of the above are not provided. 

(2) An employee who is stationed in a camp of a 
permanent nature, where facilities of a good standard are 
provided, shall be paid the appropriate allowance prescribed 
in Schedule F for each day spent camping; provided that no 
such allowance shall be paid when an employee occupies 
a government house within or near the precincts of a camp. 

(3) An employee who is stationed in a camp—other than 
a permanent camp, or who is required to camp out, shall be 
paid the appropriate allowance prescribed in Schedule F of 
this award for each day spent camping. 

(4) (a) This clause shall be read in conjunction with 
Clause 12.—Allowances Payable on Appoint- 
ment, Promotion or Transfer and Clause 20.— 
Relieving Allowance of this Award for the 
purpose of paying allowances. 

(b) The camping allowance shall not be paid for any 
period in respect of which travelling, transfer or 
relieving allowances are paid. 

(c) Where portions of a day are spent camping, the 
formula contained in subclause (5) of Clause 
23.—Travelling Allowance of this award shall be 
used for calculating the portion of the allowance 
to be paid for the day. 

(d) For the purposes of this subclause, arrival at 
headquarters shall mean the time of actual arrival 
at camp and departure from headquarters shall 
mean the time of actual departure from camp or 
the time of ceasing duty in the field subsequent to 
breaking camp, whichever is the later. 

(5) Whenever an employee provided with a caravan is 
obliged to park the caravan at a caravan park the employee 
shall be reimbursed the rental charges paid to the authority 
controlling the caravan park, in addition to the payment of 
camping allowance. 

14.—Disturbance Allowance. 
(1) Where an employee is appointed, promoted or 

transferred and incurs expenses in the areas referred to in 
this subclause as a result of that move then the employee 
shall be granted a disturbance allowance and shall be 
reimbursed the actual expenditure incurred upon production 
of receipts. 

(a) The disturbance allowance shall include: 
(i) costs incurred for telephone installation at the 

new residence provided that the cost of 
telephone installation shall be reimbursed 

only where a telephone was installed at the 
employee's former residence including gov- 
ernment accommodation. 

(ii) costs incurred with the connection or re- 
connection of services to the household, 
including government accommodation, for 
water, gas or electricity. 

(2) Claims under this clause must be made within twelve 
months of the appointment, promotion or transfer. 

15.—Excess Travelling Allowance. 
(1) (a) An employee appointed, promoted or transferred 

to a school outside the Metropolitan Schools 
District, who is unable to obtain suitable residen- 
tial accommodation within 30 kilometres of the 
school shall be reimbursed for any travel to and 
from the school in excess of 30 kilometres each 
way necessarily undertaken in the employee's 
own motor vehicle. In calculating distances no 
travel within the Metropolitan Schools District 
shall count. 

(b) Payment of an allowance under this Clause is 
dependent upon: 

(i) a District Superintendent certifying that no 
suitable accommodation within 30 kilom- 
etres of the school, or alternative means of 
transport, was available; 

(ii) the employee demonstrating that an applica- 
tion has been made for Government Em- 
ployee Housing Authority housing and that 
no government accommodation is available 
within 30 kilometres from their place of 
employment; 

(iii) the employee demonstrating that there is no 
suitable private accommodation available 
within 30 kilometres from the place of 
employment by attaching a current letter 
from a real estate agent of the locality which 
states the lack of suitable accommodation in 
the locality; 

(iv) the claim having been lodged within 12 
months of the travel having taken place. 

(c) Reimbursement under this clause shall be on the 
basis of 0.625 of the appropriate rate of hire 
prescribed under Part 2 of Schedule E as pre- 
scribed by Clause 19.—Motor Vehicle Allowance 
of this award. 

(2) An employee employed full time or part time and at 
different locations on different days of the week shall be 
reimbursed for the distance necessarily travelled in excess 
of the distance between the employee's residence and the 
location of work closest to that residence, at the appropriate 
rate of hire as prescribed by Clause 19.—Motor Vehicle 
Allowance of this award. 

Provided that the distance necessarily travelled shall not 
include any distance travelled each way within 30 kilom- 
etres of the residence of the employee, and provided that 
such travelling is authorised by an officer approved by the 
employer. 

(3) Eligibility for the Excess Travelling Allowance shall 
be re-assessed when suitable accommodation becomes 
available within 30 kilometres of the employee's place of 
employment. 

16.—Isolated Schools Allowance. 
(1) Employees located at the isolated schools named in 

Schedule I of this award shall be entitled to claim 
reimbursement for travelling once each year to the centre or 
one of the centres opposite the name of the school in that 
schedule under the terms and subject to the conditions so far 
as applicable set out in Clause 23.—Summer Vacation 
Travel Concessions of this award, provided that where an 
employee travels by road using a Government vehicle such 
employee is only entitled to reimbursement of expenditure 
incurred in the use of that vehicle as if the employee were 
travelling on approved departmental business. 
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(2) Where it can be shown that it is cost equivalent for 
an employee to travel to a centre other than the centre 
designated in Schedule I of this award, application may be 
made for the designated centre to be varied. 

17.—Locality Allowance. 
(1) For the purposes of this clause: 

"Dependant" shall mean either: 

(a) a spouse who is usually resident within the 
State and is not in receipt of an income 
exceeding $88.22 per week or $4,602.00 per 
annum. 

or, where there is no spouse: 

(b) a student child under the age of 18 years, or 
any other relative who is usually resident 
within the State and is not in receipt of 
income exceeding $88.22 per week or 
$4,602.00 per annum. 

"Family" shall mean the spouse of an employee and 
their children 

"Locality" means a locality specified in Schedule 
C to this award. 

"Spouse" includes a person who is not married to 
the employee but is living with the employee on a 
permanent domestic basis as a de-facto wife or 
husband. 

(2) Employees employed in localities contained within 
Schedule C to this award shall be paid the Locality 
Allowance at half the applicable rate specified in that 
Schedule, excepting that an employee who makes applica- 
tion on the prescribed form that he or she is supporting a 
dependant shall be entitled to receive the full rate. 

(3) Where both spouses are employees, the total of the 
allowances payable to them shall not exceed the allowance 
at the full rate for the locality in which they are employed. 

(4) When an employee is on long service leave or other 
approved leave with pay (other than school vacations) that 
employee shall only be paid the locality allowance for the 
period (if any) of the said leave his or her family or other 
dependants remains or remain resident in the locality to, 
which the allowance relates. 

(5) If an employee leaves the locality in which he or she 
is employed on duty and remains away for a continuous 
period of two weeks thereafter and until that employee 
returns he or she shall not be entitled to the Locality 
Allowance which ordinarily would have been payable unless 
the employer otherwise determines. 

(6) An employee who is employed for a complete school 
year in a school in a locality in respect of which a Locality 
Allowance is payable shall be paid the appropriate allow- 
ance for the full year in which so employed. 

(7) An employee regularly employed on less than a full 
time basis in a Locality Allowance area and who is entitled 
to an allowance in accordance with the provisions of this 
clause shall be paid that proportion of the appropriate 
allowance which his or her regular hours of work bears to 
the hours of work of a full time employee. 

(8) The Locality Allowance payable under this clause 
shall be adjusted every twelve months, effective from 1 July 
in each year, in accordance with variations in the Consumer 
Price Index (CPI) for Perth for the preceding twelve months 
period ending on 30 June each year. 

(9) The income used as a dependency test shall be 
adjusted on 30 June each year in accordance with variations 
to the taxable limit for earnings for the dependent spouse 
rebate. 

(10) Liberty is reserved to the union to apply to amend 
this award for the purpose of establishing a locality 
allowance for an employee taking up an appointment in a 
new location not mentioned in the schedule. 

18.—Motor Vehicle Allowance. 
(1) For the purposes of this clause: 

"A year'' shall mean 12 months commencing on the 
first day of July and ending on the thirtieth day of June 
next following. 

"Metropolitan area" shall mean that area within a 
radius of 50 kilometres from the Perth Railway Station. 

"Qualifying service" shall include all service in 
positions where there is a requirement as a term of 
employment to supply and maintain a motor vehicle for 
use on official business but shall exclude all absences 
which effect the entitlements prescribed in Clause 
22.—Summer Vacation Travel Concessions, of this 
award. 

"Rest of the State" shall mean that area south of 
23.50 south latitude, excluding the metropolitan area 
and the South West land division. 

"Southwest land division" shall mean the southwest 
land division as defined by section 28 of the Land Act, 
1933-1972 excluding the area contained within metro- 
politan area. 
"Term of employment" shall mean a requirement 
made known to the employee at the time of applying 
for the position by way of publication in the advertise- 
ment for the position, written advice to the officer 
contained in the offer for the position or oral 
communication at interview by the interviewing officer 
and such requirement is accepted by the employee 
either in writing or orally. 

(2) (a) An employee who is required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment shall 
be reimbursed the appropriate rate of hire pre- 
scribed in Part 1 of Schedule E of this award 
provided that such travelling is authorised by an 
officer approved by the employer. For the pur- 
poses of this clause, school business shall include: 
measuring bus routes, travelling between dis- 
persed schools for the purpose of teaching when 
not part of the usual duties of the employee, 
transporting sick school children, collecting offi- 
cial mail and stock, school banking, school sports 
meetings, school camps, field trips, site visits and 
in-service training courses. 

(b) An employee who is reimbursed under the 
provisions of paragraph (a) of subclause (2) of this 
clause will also be subject to the following 
conditions: 

(i) for the purposes of paragraph (a) of subclause 
(2) of this clause an employee shall be 
reimbursed with the appropriate rates set out 
in Part 1 of Schedule E of this award for the 
distance travelled from the employee's resi- 
dence to the place of duty and for the return 
distance travelled from place of duty to 
residence except on a day where the em- 
ployee travels direct from residence to 
headquarters and return and is not required 
to use the vehicle on official business during 
the day; 

(ii) where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropri- 
ate rate applicable to each of the areas 
traversed as set out in Part 1 of Schedule E 
of this award. 

(iii) where an employee does not travel in excess 
of 4,000 kilometres in a year an allowance 
calculated by multiplying the appropriate 
rate per kilometre by the difference between 
the actual distance travelled and 4,000 
kilometres shall be paid to the employee 
provided that where the employee has less 
than 12 months qualifying service in the year 
then the 4,000 kilometre distance will be 
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reduced on a pro rata basis and the allowance 
calculated accordingly; 

(iv) where a part time employee is eligible for a 
payment of an allowance under paragraph 
(b)(iii) of subclause (2) of this clause such 
allowance shall be calculated on the propor- 
tion of total hours worked in that year by the 
employee to the annual standard hours had 
the employee been employed on a full time 
basis for the year; 

(v) An employee who is required to supply and 
maintain a motor vehicle for use on official 
business is excused from this obligation in 
the event of his/her vehicle being stolen, 
consumed by fire, or suffering a major and 
unforeseen mechanical breakdown or acci- 
dent, in which case all entitlement to reim- 
bursement ceases while the employee is 
unable to provide the motor vehicle or a 
replacement; 

(vi) the employer may elect to waive the require- 
ment that an employee supply and maintain 
a motor vehicle for use on official business, 
but three month's written notice of the 
intention so to do shall be given to the 
employee concerned. 

(3) (a) Subject to subclause (2) of this clause, an 
employee who is not normally required to supply 
and maintain a motor vehicle as a term of 
employment and who is required to relieve an 
employee required to supply and maintain a motor 
vehicle as a term of employment shall be 
reimbursed all expenses incurred in accordance 
with the appropriate rates set out in Part 1 of 
Schedule E of this award for all journeys travelled 
on official business and approved by the employer 
where the employee is required to use the vehicle 
on official business whilst carrying out the relief 
duty. 

(b) For the purposes of paragraph (a) of this subclause 
an employee shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in Part 1 of Schedule E of this award for 
the distance travelled from the officer's residence 
to place of duty and the return distance travelled 
from the place of duty to residence except on a day 
where the employee travels direct from residence 
to headquarters and return and is not required to 
use the vehicle on official business during the day. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Part 1 of Schedule E of this award. 

(d) For the purpose of this subclause the allowance 
prescribed in subparagraphs (iii), (iv) and (vi) of 
paragraph (b) of subclause (2) of this clause shall 
not apply. 

(4) (a) An employee who is not required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment, but 
when requested by the employer voluntarily 
consents to use the vehicle shall for journeys 
travelled on official business approved by the 
employer be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
Parts 2 and 3 of Schedule E of this award. 

(b) For the purpose of paragraph (a) of this subclause 
an employee shall not be entitled to reimburse- 
ment for any expenses incurred in respect to the 
distance between the employee's residence and 
headquarters and the return distance from head- 
quarters to residence. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 

out in Part 2 of Schedule E of this award if 
applicable. 

(5) (a) In cases where employees are required to tow 
departmental caravans on official business, the 
additional rate shall be three cents per kilometre, 

(b) When departmental trailers are towed on official 
business the additional rate shall be two cents per 
kilometre. 

(6) An employee who is required to accompany school 
groups attending educational and sporting functions when 
public transport is used, shall be reimbursed the cost of the 
fare incurred. 

(7) Employees shall be reimbursed all expenditure outlaid 
while using a Government vehicle on approved Ministry 
business. 

19.—Property Allowance 
(1) For the purposes of this clause: 

' 'Prescribed expenses" shall mean: 
(a) Legal fees in accordance with the Solicitor's 

Remuneration Order 1976 mutatis mutandis, 
duly paid to a solicitor or in lieu thereof fees 
charged by a settlement agent for profes- 
sional costs incurred in respect of the sale or 
purchase, the maximum fee to be claimed 
shall be as set out under Item (8) of the above 
order. 

(b) Disbursements duly paid to a solicitor or a 
settlement agent necessarily incurred in 
respect of the sale or purchase of the 
residence. 

(c) Real estate agent's commission in accor- 
dance with that fixed by the Real Estate and 
Business Agents' Supervisory Board, acting 
under Section 61 of the Real Estate and 
Business Agents' Act, 1978, duly paid to an 
agent for services rendered in the course of 
and incidental to the sale of the property, the 
maximum fee to be claimed shall be fifty per 
cent as set out under Items (1) or (2)—Sales 
by Private Treaty or Items (1) or (2)—Sales 
by Auction of the Maximum Remuneration 
Notice. 

(d) Stamp Duty 
(e) Fees paid to the Registrar of Titles or to the 

officer performing duties of a like nature and 
for the same purpose in another State of the 
Commonwealth. 

(f) Expenses relating to the execution or dis- 
charge of a first mortgage. 

(g) The amount of expenses reasonably incurred 
by the employee in advertising the residence 
for sale. 

(2) Subject to the exclusions expressed in this clause, 
when an employee is transferred or promoted from one 
locality to another, the employee shall be entitled to be paid 
a property allowance for reimbursement of prescribed 
expenses, as defined in subclause (1), of this clause 
incurred:— 

(a) in the sale of a residence in the employee's former 
locality which, at the date on which the employee 
received notice of transfer to the new locality: 

(i) the employee owned and occupied; or 
(ii) the employee was purchasing under a con- 

tract of sale and occupying; or 
(iii) the employee was constructing for personal 

occupation on a permanent basis on comple- 
tion of construction; and 

(b) in the purchase of a residence or land for the 
purpose of erecting a residence thereon for 
personal occupation on a permanent basis in the 
new locality. 

(3) An employee transferred at his or her own expense in 
accordance with the provisions of Section 7C of the 
Education Act and an employee who applies for and is 
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granted a transfer after periods of service of less than two 
years in a particular locality shall not be entitled to be paid 
a property allowance under this clause unless such payment 
is expressly approved by the Chief Executive Officer. 

(4) An employee is not entitled to the payment of a 
property allowance in respect of a sale or purchase within 
the terms of subclause (2) of this clause which is effected 
more than twelve months after the date on which the 
employee took up duty in the new locality or after the date 
on which the employee received notification of transfer back 
to the former locality, provided that the employer may in 
exceptional circumstances grant an extension of time for 
such period as is deemed reasonable. 

(5) An employee is not entitled to be paid a property 
allowance under paragraph (b) of subclause (2) of this clause 
unless that employee is entitled to be paid a property 
allowance under paragraph (a) of subclause (2) of this clause 
unless the employee can show that it is necessary to 
purchase a residence or land for the purpose of erecting a 
residence thereon in the new locality because of the transfer 
or promotion of the employee. 

(6) For the purposes of this clause, it is immaterial that 
the relevant transaction is made or entered into: 

(a) in the case of a married employee solely, jointly 
or as a tenant in common with—- 

(i) the employee's spouse; or 
(ii) a dependent relative; or 

(iii) the employee's spouse and a dependent 
relative. 

(b) in the case of any other employee solely or jointly 
or as a tenant in common with a dependent relative 
living with the employee. 

(7) Where an employee sells or purchases a residence 
jointly or as a tenant in common with another person or other 
persons, not being a person referred to in the immediately 
preceding subclause, such employee shall be reimbursed 
only the proportion of the prescribed expenses for which the 
employee is responsible. 

(8) An application by an employee for a property 
allowance shall be accompanied by satisfactory evidence of 
the payment by the employee of die prescribed expenses. 

(9) Any dispute arising as to the entitlement of an 
employee under this clause may be referred to the Tribunal. 

20.—^Relieving Allowance. 
(1) An employee who is required to take up duty away 

from the employee's usual locality to relieve another 
employee or to perform special duty, and necessarily resides 
temporarily away from the usual place of residence shall be 
reimbursed reasonable expenses on the following basis: 

(a) Where the employee is— 
(i) supplied with accommodation and meals free 

of charge; or 
(ii) accommodated at a Government institution, 

hostel or similar establishment and supplied 
with meals; 

reimbursement shall be in accordance with the 
rates prescribed in Column A, Items (1), (2), or (3) 
as the case may require, of Schedule D of this 
award. 

(b) Where the employee is fully responsible for 
accommodation, meals and incidental expenses 
and hotel or motel accommodation is utilised:— 

(i) For the first 42 days after arrival at the new 
locality reimbursement shall be in accor- 
dance with the rates prescribed in Column A, 
Items (4) to (8) of Schedule D of this award. 

(ii) For periods in excess of 42 days after arrival 
in the new locality reimbursement shall be in 
accordance with the rates prescribed in 
Column B, Items (4) to (8) of Schedule D of 
this award for employees with dependants or 
Column C, Items (4) to (8) of Schedule D of 

this award for employees without depen- 
dants: provided that the period of reimburse- 
ment under this subclause shall not exceed 
forty-nine days without the approval of the 
employer. 

(c) Where the employee is fully responsible for 
accommodation, meals and incidental expenses 
and other than hotel or motel accommodation is 
utilised, reimbursement shall be in accordance 
with the rates prescribed in Column A, Items (9), 
(10) or (11) of Schedule D of this award. 

(d) If an employee whose normal duties do not 
involve camp accommodation is required to 
relieve or perform special duty resulting in a stay 
at a camp, the employee shall be paid camp 
allowance in accordance with the appropriate rates 
prescribed in Clause 13.—Camping Allowance of 
this award and Schedule F of this award for the 
duration of the period spent in camp, and in 
addition, shall be paid a lump sum of $105.00 to 
cover incidental personal expenses: provided that 
an employee shall receive no more than one lump 
sum $105.00 in any one period of three years. 

(2) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst on relief duty, 
provided leave for the period of such illness is approved in 
accordance with the existing sick leave provisions applica- 
ble to employees and the employee continues to incur 
accommodation, meal and incidental expenses. 

(3) When an employee, who is required to relieve or 
perform special duties in accordance with subclause (1) of 
this clause, is authorised by the employer to travel to the new 
locality in the employee's own motor vehicle such officer 
shall be reimbursed for the return journey as follows: 

(a) An employee who is required to supply and 
maintain a motor vehicle as a term of employment 
for the period of relieving or special duties shall 
be reimbursed the appropriate rate prescribed by 
Clause 19.—Motor Vehicle Allowance of this 
Award for the distance necessarily travelled. 

(b) Where the employee will not be required to 
maintain a motor vehicle for the performance of 
the relieving or special duties reimbursement shall 
be on the basis of one half of the appropriate rate 
prescribed by Clause 18.—Motor Vehicle Allow- 
ance of this award, provided that the maximum 
amount of reimbursement shall not exceed the 
cost of the fare by public conveyance which 
otherwise would be utilised for such return 
journey. 

(4) Where it can be shown by the production of receipts 
or other evidence that an allowance payable under this 
clause would be insufficient to meet reasonable additional 
costs incurred, an appropriate rate of reimbursement shall 
be determined by the employer. 

(5) The provisions of Clause 23.—Travelling Allowance 
of this Award shall not operate concurrently with the 
provisions of this clause to permit an employee to be paid 
allowances in respect of both travelling and relieving 
expenses for the same period: Provided that where an 
employee is required to travel on official business which 
involves an overnight stay away from the employee's 
temporary headquarters the employer may extend the 
periods specified in paragraph (b) of subclause (1) of this 
clause by the time spent in travelling. 

(6) An employee who is directed to relieve another 
employee or to perform special duty away from the 
employee's usual head quarters and is not required to reside 
temporarily away from the employee's usual place of 
residence shall, if the employee is not in receipt of a higher 
duties or special allowance for such work, be reimbursed the 
amount of additional fares paid in travelling by public 
transport to and from the place of temporary duty. 



21.—Removal Allowance. 
(1) An employee who is relocated in the ordinary course 

of appointment, promotion or transfer or on account of 
illness due to causes over which the employee has no control 
shall be reimbursed: 

(a) the actual reasonable cost of conveyance of the 
employee, the employee's spouse and dependants; 

(b) the actual reasonable cost of the packing and the 
conveyance of the employee's furniture, effects 
and appliances including insurance of such prop- 
erty whilst in transit; 

(c) an allowance of $477.00 for accelerated deprecia- 
tion and extra wear and tear on furniture, 
appliances and effects. 

Payment of this allowance to employees shall 
be made on every appointment, promotion or 
transfer, provided that the employer is satisfied 
that the value of household furniture, effects and 
appliances moved by the employee is at least 
$2,854. 

Where in the circumstances it is reasonable to 
do so, the furniture, effects and appliances of the 
employee may be transported on two separate 
dates not more than six months apart. 

(2) An employee located outside the Metropolitan 
Schools District who resigns after serving not less than two 
years in the locality shall be entitled to reimbursement of 
costs incurred in moving to the Metropolitan Schools 
District as provided in paragraphs (a) and (b) of subclause 
(1) of this clause and to the allowance for accelerated 
depreciation prescribed in paragraph (c) of subclause (1). 
Where an employee has served for one year in the locality 
and the employee's resignation takes effect at the end of the 
school year, such employee shall be entitled to reimburse- 
ment of costs in moving to the Metropolitan Schools District 
as prescribed in paragraphs (a) and (b) of subclause (1). 
Otherwise an employee who resigns shall not be entitled to 
any benefits under this clause unless the employer so 
determines. 

(3) An employee shall be reimbursed the full freight 
charges necessarily incurred in respect of the removal of the 
employee's vehicle. If authorized by the employer to travel 
to the new locality in the employee's own motor vehicle, the 
employee shall, for all purposes, be deemed to be in the 
course of his or her employment and shall be reimbursed for 
the distance necessarily travelled outside the Metropolitan 
Schools District at the following rates: 

(a) Within District 1 at the rate of 0.5 of the 
appropriate rate of hire prescribed by Clause 
18.—Motor Vehicle Allowance, of this award. 

(b) Within District 2 at the rate of 0.625 of the 
appropriate rate of hire so prescribed. 

(c) Within Districts 3—6 inclusive at the appropriate 
rate of hire so prescribed. 

(4) The rates prescribed in subclause (3) of this clause 
shall be paid subject to the following conditions: 

(a) the journey is by the shortest practical route. 
(b) the reimbursement does not exceed the cost of the 

air fare for the employee, spouse and dependants. 
(c) the reimbursement does not exceed the cost of the 

employee's air fare when the employee's family 
travels by other means. 

(5) The maximum reimbursement for the cost of the 
packaging and the conveyance of furniture, appliances and 
effects including insurance whilst in transit shall be as 
determined by the employer. Only necessary household 
furniture, appliances and effects shall be taken into 
consideration. 

(6) Receipts must be produced for all sums paid. 
(7) The employer may, in lieu of cost of conveyance, 

authorise payment of an amount to compensate for loss in 
any case where an employee with prior approval disposes 

of the employee's furniture, appliances and effects instead 
of removing them to the employee's new headquarters, 
provided that such payment shall not exceed the sum which 
would have been paid if such furniture, appliances and 
effects had been removed by the cheapest form of transport 
available. 

(8) Where an employee is transferred or promoted and the 
accommodation provided is furnished, and as a conse- 
quence, it is reasonably necessary for the employee to store 
all or part of the furniture owned by the employee, the actual 
cost of such storage and insurance as approved and 
authorised by the employer be reimbursed. 

(9) Where an employee of single status is transferred or 
appointed to a locality and such status is subsequently 
changed, the employee shall be reimbursed for reasonable 
freight charges for any reasonable additional furniture 
movement required by the employee. 

(10) All employees appointed, promoted or transferred to 
localities north of 30 degrees latitude shall have included in 
the air ticket both to and from the locality. 

(a) an allowance for 25 kilograms excess baggage. An 
excess baggage allowance of 16 kilograms is to be 
provided for children under 3 years of age who are 
not fare paying passengers. 

(b) in addition, employees appointed, promoted or 
transferred to isolated schools specified in Sched- 
ule I of this award shall be granted an additional 
5 kilograms excess baggage allowance. 

(11) Where a spouse referred to in this clause is also an 
employee who is appointed, promoted or transferred to the 
same locality as the employee, a spouse may not claim 
allowances for reimbursement of expenses incurred on 
behalf of the spouse and dependants and claimed for by the 
employee. 

(12) Payment of the allowances under this clause shall not 
apply to employees transferred at their own expense in 
accordance with the provisions of Section 7C of the 
Education Act, or to employees who seek transfers after 
periods of service of less than the minimum compulsory 
service period applicable to the appointment unless payment 
of an allowance is approved by the employer. 

22.—Summer Vacation Travel Concessions. 
(1) (a) Subject to (b) hereof, employees employed in 

Districts 3, 4, 5 and 6 shall be entitled to the 
concessions specified in Schedule H of this award 
once per year when proceeding to either Perth or 
Geraldton in the Summer Vacation. 

(b) Employees who have served a full school year or 
an equivalent period in the district may defer 
taking the concession until the following May or 
August vacation. 

(2) An employee may elect to travel elsewhere than to a 
centre referred to in subclause (1) of this clause and, in that 
event, shall be paid the cost of that travel up to an amount 
not exceeding the value of benefits to which the employee 
is entitled under that subclause. 

(3) Employees employed in District 2 shall be paid fares 
by road and/or rail to Perth for the employee, dependent 
spouse and dependants once every two years. An employee 
who elects to travel by road in the employee's own vehicle 
shall be paid at 0.625 of the appropriate rate prescribed by 
Clause 19.—Motor Vehicle Allowance, of this award. 

(4) The mode of travel used by employees under this 
clause shall be subject to the approval of the employer. 

(5) When an employee and the family of the employee 
travel together by rail, first class rail fare shall be allowed 
for the employee, the employee's dependent spouse and 
dependants. 

(6) An employee who is eligible for a travel concession 
in accordance with subclauses (1) and (2) of this clause and 
who travels by private motor vehicle shall be paid the full 
rates in accordance with the appropriate rate prescribed by 
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Clause 19.—Motor Vehicle Allowance, (Part 2 of Schedule 
E) of this award provided that the amount of payment shall 
not exceed the cost: 

(a) of a return air fare by public air services of an 
employee when travelling alone or the return air 
fares of the employee, employee's dependent 
spouse and dependants when travelling together; 
and 

(b) where air travel is inappropriate, of a return first 
class rail fare of an employee when travelling 
alone or the return first class rail fares of the 
employee's dependent spouse and dependants 
when travelling together. 

(7) Where an employee, subject to subclause (5) of this 
clause, travels by private motor vehicle and through no fault 
of the employee is prevented by natural disaster, such as 
flood or cyclone, from returning to the locality in which the 
employee is employed after the vacation, the employee shall 
be paid any reasonable costs incurred in transporting the 
employee, the family of the employee and the motor vehicle 
to that locality by alternative means approved by the 
employer. 

23.—Travelling Allowance. 
(1) An employee who travels on official business shall be 

reimbursed reasonable expenses in accordance with the 
provisions contained in this clause provided that such 
travelling is authorised by an officer approved by the 
employer. 

(2) When a trip necessitates an overnight stay away from 
headquarters and the employee: 

(a) is supplied with accommodation and meals free of 
charge; or 

(b) attends a course, conference, etc., where the fee 
paid includes accommodation and meals; or 

(c) travels by rail and is provided with a sleeping 
berth and meals; or 

(d) is accommodated at a Government institution, 
hostel or similar establishment and supplied with 
meals, reimbursement shall be in accordance with 
the rates prescribed in Column A, Items (1), (2), 
or (3) of Schedule D of this award. 

(3) When a trip necessitates an overnight stay away from 
the employee's headquarters and the employee is fully 
responsible for the provision of accommodation, meals and 
incidental expenses: 

(a) where hotel or motel accommodation is utilised 
reimbursement shall be in accordance with the 
rates prescribed in Column A, Items (4) to (8) of 
Schedule D of this award. 

(b) where other than hotel or motel accommodation 
is utilised reimbursement shall be in accordance 
with rates prescribed in Column A, Items (9), (10) 
or (11) of Schedule D of this award. 

(4) When a trip necessitates an overnight stay away from 
headquarters and accommodation only is provided at no 
charge to the employee, reimbursement shall be made in 
accordance with the rates prescribed in Column A, Items (1), 
(2), or (3) and Items (12), (13), or (14) of Schedule D of this 
award subject to the employees' certification that each meal 
claimed was actually purchased. 

(5) To calculate reimbursement under subclauses (2) and 
(3) of this clause for a part of a day, the following formula 
shall apply— 

(a) if departure from headquarters is: 
before 8.00am—100 percent of the daily rate. 
8.00am or later but prior to 1.00pm—90 percent 

of the daily rate. 
I.00pm or later but prior to 6.00pm—75 percent 

of the daily rate. 
6.00pm or later but prior to 11.00pm—50 

percent of the daily rate. 
II.00pm or later—50 percent of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm—10 percent 

of the daily rate. 
I.00pm or later but prior to 6.00pm—25 percent 

of the daily rate. 
6.00pm or later but prior to 11.00pm—50 

percent of the daily rate. 
II.00pm or later—100 percent of the daily rate. 

(6) When an employee travels to a place outside a radius 
of 50 kilometres measured from the employee's headquar- 
ters, and the trip does not involve an overnight stay away 
from headquarters, reimbursement for all meals claimed 
shall be at the rates set out in Column A, Items 12 or 13 of 
Schedule D of this award subject to the employee's 
certification that each meal claimed was actually purchased. 
Provided that when an officer departs from headquarters 
before 8.00am and does not arrive back at headquarters until 
after 11.00pm on the same day reimbursement shall be at 
the appropriate rate prescribed in Column A, Items 4 to 8 
of Schedule D of this award. 

(7) When it can be shown to the satisfaction of the 
employer by the production of receipts that reimbursement 
in accordance with Schedule D of this award does not cover 
an employee's reasonable expenses for a whole trip the 
employee shall be reimbursed the excess expenditure. 

(8) In addition to the rates contained in Schedule D of this 
award an employee shall be reimbursed reasonable inciden- 
tal expenses such as train, bus and taxi fares, official 
telephone calls, laundry and dry cleaning expenses, on 
production of receipts. 

(9) If, on account of lack of suitable transport facilities 
an employee necessarily engages reasonable accommoda- 
tion for the night prior to commencing travelling on early 
morning transport, the employee shall be reimbursed the 
actual cost of such accommodation. 

(10) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst travelling, provided 
leave for the period of such illness is approved and the 
employee continues to incur accommodation, meal and 
incidental expenses. 

(11) Reimbursement claims for travelling in excess of 14 
days in one month shall not be passed for payment by a 
certifying officer unless the employer has endorsed the 
account. 

(12) An employee who is relieving at or temporarily 
transferred to any place, within a radius of 50 kilometres 
measured from headquarters shall not be reimbursed the cost 
of midday meals purchased, but an employee travelling on 
duty within that area which requires absence from headquar- 
ters over the usual midday meal period shall be paid the rate 
prescribed by Item (17), of Schedule D of this award for each 
meal necessarily purchased, provided that: 

(a) such travelling is not a normal feature in the 
performance of the employee's duties; and 

(b) such travelling is not within the suburb in which 
the employee resides; and 

(c) total reimbursement under this subclause for any 
day period shall not exceed the amount prescribed 
by Item (18) of Schedule D of this award. 

Part III—Leave Provisions. 
24.—Leave to Attend Union Business. 

(1) (a) The employer shall grant paid leave during 
ordinary working hours to an employee— 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a Union nominated representative of 
employees is required to attend negotiations 
and/or conferences between the Union and 
employer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings; or 
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(iv) who as a Union nominated representative of 
employees is required to attend joint union/ 
management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
subclause (1) of this clause shall only be ap- 
proved: 

(i) where an application for leave has been 
submitted by an employee, such application 
to be submitted in reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given; and 

(iii) for those employees whose attendance is 
essential. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school not being unduly affected. 

25.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by the Union to 
attend short courses conducted or approved by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted to the employee in any one calendar year provided 
that the total leave being granted in that year and in the 
subsequent year does not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) When a public holiday or school vacation falls 
during the duration of a course, a day off in lieu 
of that day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school or college not being unduly affected and to the 
convenience of the employer. 

(5) (a) Any application by the employee shall be submit- 
ted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the Union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and 
the authority which is conducting the course. 

(6) A qualifying period of twelve months employment 
shall be served before an employee is eligible to attend 
courses or seminars of more than a half day duration. The 
employer may, where special circumstances exist, approve 
an application to attend a course or seminar where an 
employee has less than twelve months service. 

(7) (a) The employer shall not be liable for any expenses 
associated with an employees' attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

Part IV—Other Provisions. 
26.—Deduction of Union Subscriptions. 

(1) Any payroll deduction authority form shall be 
completed by the employee. Where the employer requires 
a standard procuration form, that form shall be used. 

(2) Where required by the employer or the Union, the 
Union Secretary, or person acting in his or her stead, shall 
countersign all payroll deduction authority forms and 
forward them to the employer's payroll officer. 

(3) (a) The employer shall commence deduction of 
subscriptions from the first appropriate period 
following receipt of a completed payroll deduc- 
tion authority form and shall continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (4) of this clause 
or until that authority is cancelled in writing by the 
employee. 

(b) (i) Where a payroll deduction authority form 
authorises the employer to deduct Union 
subscriptions in accordance with the rules of 
the Union, the Union shall notify the em- 
ployer in writing of the level of Union 
subscription to be deducted. 

(ii) The employer shall implement any change to 
Union subscriptions no later than one month 
after being notified by the Union except 
where the Union nominates a later date. 

(4) The collection of any other monies such as nomination 
fee, arrears, levies or fines is not the responsibility of the 
employer. 

(5) The employer shall deduct such subscriptions as 
indicated by the Union. Subscriptions shall be deducted 
from each pay period. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation to the Union at such 
intervals as are agreed between the employer and the Union. 

27.—Grievance Resolution Procedures. 
(1) The grievance resolution procedures set out in this 

clause cover all grievances except disputes related to 
conditions of employment (including entitlements to salary, 
leave and the like), as well as disputes related to equal 
employment opportunity and occupational health and safety 
which are covered by specific Acts and Regulations. 

(2) In dealing with grievances the following principles 
should be fundamental: 

(a) grievances should be discussed and resolved 
within a general framework of co-operation which 
emphasises prevention of further disputes rather 
than just cure; 

(b) as far as possible grievances should be handled 
using the normal management structure; 
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(c) resolution of grievances should occur at the lowest 
possible level e.g. where a grievance arises at the 
school level it should also be resolved at this level; 

(d) resolution of grievances should occur as quickly 
as possible to avoid the negative effects of 
ongoing problems at the work place; 

(e) joint management/union consultative mechanisms 
should be actively promoted at all levels as a 
means of achieving shared objectives through 
co-operation. 

(3) The Grievance Resolution Procedure shall have the 
following structure: 

(a) Principal 
The Principal has administrative and opera- 

tional responsibility for the school. 
Accordingly the Principal shall have the right 

to not accept the conclusions of the consultative 
committee provided that specific reasons are 
given to the aggrieved person and to the consulta- 
tive committee for such action. Such action by the 
Principal shall not preclude the aggrieved party 
from pursuing the matter further if die grievance 
still exists. 

(b) School Consultative Committee 
The school consultative committee is the body 

which is closest to the sources of grievances. It 
shall be made up of the Principal and one other 
senior level employee nominated by the Principal, 
plus the school site Union representative and one 
other teaching staff member elected by the school 
staff. 

Each member of the committee may nominate 
a deputy member to attend in his or her stead, 
except that the elected staff member shall have a 
deputy elected by the school staff. 

In the case where there is no school site Union 
representative or where that person is the princi- 
pal, the position should be taken by another Union 
member from that school who is nominated by the 
President of the Union. 

(c) District Consultative Committee 
The district consultative committee shall be 

made up of the District Superintendent and one 
Union member nominated by the President of the 
Union. 

(d) Agreement Implementation Committee 
The Agreement Implementation committee is 

the central body and shall contain one Ministry 
industrial relations representative, one other ap- 
propriate level Ministry nominee as well as a 
Union Industrial representative and a nominee of 
the president of the Union. 

(4) The Grievance Resolution Procedure shall operate in 
the following manner: 

(a) (i) The instigation of the grievance procedure in 
the first instance, and subsequent referral 
from school to district and central levels, is 
the responsibility of the aggrieved party and 
such party must act within three weeks of 
circumstances occurring from which the 
grievance arises. 

(ii) Where an employee has a grievance with his 
or her Principal, the employee shall be 
entitled to raise the grievance with the 
relevant District Superintendent. 

(b) Stage One (School Level) 
Where a grievance arises at the school level, an 

attempt should be made by the aggrieved party 
and the immediate superordinate to resolve the 
grievance. Consultation with senior school staff 
and, if necessary, officers at the district or central 
level may take place as part of the normal 

management process in order to resolve the 
matter. 

Equally, information or advice may be sought 
from Union representatives at the school, or 
centrally where appropriate, for quick resolution 
of the matter. 

(c) Stage Two (School Level) 
At this stage, the matter should be considered 

formally by the school consultative committee 
within five working days of its receipt. The 
aggrieved party may nominate and be accompa- 
nied by a support person, at this and any 
subsequent stage. 

(d) Stage Three (District Level) 
If the aggrieved party is not satisfied, the 

District Superintendent should move quickly to 
return the matter to the school level, by either 
resolving the issue or agreeing to move it to a 
more appropriate stage in the hierarchy. 
Again, advice from the appropriate people in the 
Ministry or the Union may be sought in order to 
resolve the matter. 

(e) Stage Four (District Level) 
At this stage, the matter should be considered 

formally by the district consultative committee. 
As this is the last chance to prevent escalation to 
a central level, the Committee should investigate 
the extent and nature of the disputation and 
attempt to resolve the grievance within fourteen 
working days unless agreed otherwise by the 
parties. 

(f) Stage Five (Central Level) 
The central office consultative committee at 

this stage should attempt to resolve the issue to a 
point where it can logically be handed back to the 
district or school to implement. 

(g) Stage Six (Central Level) 
Where the central office consultative commit- 

tee cannot resolve the issue, the matter may be 
referred as a final resort to the Chief Executive 
Office of the Ministry and the President of the 
Union, or their nominees. 

(5) Where a grievance with system wide ramifications 
arises, the Union or employer are at liberty to raise the 
matter with the central office consultative committee in their 
own right and bypass the earlier stages. 

(6) In the operation of this grievance resolution procedure 
the parties recognise the right of employees and school 
administration to approach Union or Ministry personnel for 
advice or assistance without any repercussions. 

28.—Liberty to Apply 
Leave is reserved for either party to apply during the term 

of the award in respect of the following matters: 
parenting leave; 
country service incentives; 
bereavement leave; 
permanent part time employment 
isolated schools. 

Schedule A—Parties 
Name Address 

Employer Respondent 
Minister for Education C/-Ministry of Education 

151 Royal Street 
East Perth WA 6004 

Union Respondent 
State School Teachers Union 150-152 Adelaide Terrace 
of W.A. (Inc.) Perth WA 6006 
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Schedule B—Salaries and Additional Payments. 

Table I—Teachers and School Administrators. 

Salary Per Annum 

Level 1 21 317 
22 446 
23 764 
24 807 
26 439 
28 020 
30 085 
31 460 
33 700 

Level 2 34 748 
36 204 
38 950 

Teachers 
Lecturers (Senior Colleges) 
Level 3 41 782 

43 406 
45 245 

Principal of Primary School (< 100 students) 
Principal of Education Support School (< 40 students) 
Principal of Agricultural School/College (< 40 students) 
Deputy Principal District High School (Secondary) 
Deputy Principal District High School (Primary) (< 200 

students) 
Deputy Principal of Primary School 
Programme Co-ordinator (Primary)—Distance Education 
Head of Department—Secondary Schools (previously 

known as Senior Teacher) 
Programme Co-ordinator—(previously limited tenure Sen- 

ior Teacher positions) 
Senior Lecturer—Senior College 
Deputy Principal Education Support School (>40 students) 

Level 4 47 262 
48 524 
49 786 

Principal of Agricultural School (40 to 80 students) 
Principal of Primary School (100 to 300 students) 
Principal of Education Support School (40 to 80 students) 
Deputy Principal High and Senior High Schools (provided 

that Deputy Principals of High and Senior High Schools 
with an enrolment of > 600 students may progress to the 
minimum of Level 5) 

Deputy Principal District High School (Primary)(> 200 
primary students) 

Deputy Principal—Distance Education 
Head of School—Senior College 
Level 5 51 589 

53 318 
55 052 

Principal of Primary School (301 to 700 students) 
Principal of District High School (150 to 450 students) 
Principal of Agricultural College (> 80 students) 
Principal of Education Support School (> 80 students) 
Vice Principal—Distance Education 
Deputy Principal—Senior College 

Level 6 57 946 
59 680 
61 409 

Principal High and Senior High School 
Principal of Primary School (> 700 students) 
Principal—Distance Education Centre 
Principal of Senior College 

Level 1 
Table II—Education Officers. 

Salary Per Annum 

Education Officer 
School Support Officer 

Level 2 
Education Officer 

Level 3 
Senior Education Officer 
Consultant 

31 651 
33 462 
35 269 
37 080 
38 887 

42 035 

43 379 
45 003 
46 841 

50 120 
51 383 

Table III—School Development Officers. 
The following salary scale shall be paid to employees 

employed as School Development Officers: 
Level 1 Salary Per Annum 

32 411 
34 218 
36 029 
37 832 

Table IV—Counselling Assistants. 

21 830 
23 150 

25 756 
27 297 

30 513 
32 151 

36 395 
No new appointments will be made to this salary table 

from 1 July 1990. 

Table V—Guidance Officers. 
The following salary scale shall be paid to employees 

employed as Guidance Officers: 
Level Salary Per Annum 

Guidance Officer, Grade II 24 031 
25 360 

27 969 
29 575 
31 207 

34 482 

37 317 
38 742 

Guidance Officer, Grade I 38 863 
39 577 
40 295 
41 009 
41 728 

No new appointments will be made to this salary table from 
1 July 1990. 
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Table VI—School Psychologists. 
The following salary scale shall be paid to employees 

employed as School Psychologists: 
Level Salary Per Annum 

Level 1 
School Psychologist (Provisional) 
School Psychologist 

Level 2 
School Psychologist 

Level 3 
Senior School Psychologist 

Level 4 
Principal School Psychologist 

29 087 
30 896 
32 707 
34 514 
36 321 

38 128 
39 939 
41 564 
43 191 

45 790 
46 829 
47 870 

49 315 
50 339 
51 383 

(1) School Psychologists, Level 1 shall progress to School 
Psychologist, Level 2 on having met the following— 

(a) Full registration status with the Psychologists 
Board of Western Australia; and 

(b) Having served twelve months on the maximum of 
School Psychologist, Level 1. 

(2) An employee on Table I wishing to transfer to the 
School Psychology Service shall transfer to the closest 
salary higher, plus one increment, to the maximum of Level 
2 of Table VI. An employee who transfers to a salary in 
Level 2, Table VI shall be deemed to be Level 1, Table VI 
for all purposes other than salary. 

(3) Employees shall be entitled to the following allow- 
ances while carrying out the duties specified: 

(a) Band 1—$572 per annum 
* Responsible for school bus services (1-5 

buses). 
* Teacher of mentally/physically handicapped 

in Education Support Units. 
* Special Responsibility Allowance 1. 

(b) Band 2—$1 144 per annum 
* Responsible for school bus services (6-10 

buses). 
* Teacher of mentally/physically handicapped 

in Education Support Centres and Schools. 
* Teacher at Remote Community Schools, as 

determined by the Chief Executive office. 
* Teacher at Distance Education Centre. 
* Special Responsibility Allowance 2. 

(c) Band 3—$1 716 per annum 
* Responsible for school bus services (11-15 

buses). 
* Employees engaged in supervisory duties at 

residential wings. 
* Special Responsibility Allowance 3. 

(d) Band 4—$2 288 per annum 
* Responsible for school bus services (16 or 

more buses). 
* Youth Education Officer. 
* District Youth Officer. 
* Principal of a school with residential wing. 
* Special Responsibility Allowance 4. 

(e) Advanced Skills Teacher—$1 200 per annum 
* Senior Teacher 
* Key Teacher 

(4) The allowances provided for in sub-clause (3) are not 
mutually exclusive, provided that an employee shall only be 
entitled to receive one Special Responsibility Allowance. 

(5) The responsibility for school bus services shall be 
vested in the school Principal provided that this may be 
delegated to a Deputy Principal who shall then be entitled 
to payment of the appropriate allowance in lieu of the 
Principal. 

Internal Relief 

(6) (a) An employee who is directed to undertake 
internal relief work during the minimum time 
set aside for release from face-to-face teach- 
ing shall be paid the following rates (calcu- 
lated as annual salary divided by 1673.45, 
except that Level 1 rates shall equal at least 
the hourly rate for Level 1 Point 8)— 

^ TS? Grade 316 

Level 1. Point 4 18.80 
Point 5 18.80 
Point 6 18.80 
Point 7 18.80 
Points 18.80 
Point 9 20.14 

Level 2, Point 1 20.26 
Point 2 21.63 
Point 3 23.28 

(b) Payments for such work shall be made four 
times per year. 

Schedule C—Locality Allowance. 

(Effective from 1 January 1991). 

District 1 Per Annum 

$ 
Badgingarra 719 
Ballidu 258 
Beacon 1160 
Bencubbin 258 
Binnu 598 
Borden 598 
Buntine 258 
Cadoux 258 
Camamah 258 
Cervantes 719 
Chowerup 655 
Coorow 258 
Dalwallinu 258 
Eneabba 655 
Gabbin 258 
Gairdner River 719 
Glenorchy 655 
Hyden 655 
Jerramungup 598 
Jurien 719 
Kalannie 258 
Karlgarin 655 
Latham 258 
Leeman 719 
Mingenew 258 
Morawa 258 
Mt Many Peaks 655 
Mt Walker 598 
Mullewa 258 
Narembeen 258 
Ongerup 598 
Perenjori 258 
Pingaring 655 
Pingrup 598 
South Stirling 655 
Tardun 911 
Three Springs 258 
Tincurrin 598 
Wellstead 1002 
Wubin 258 
Yuna 598 
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District 2 Per Annum Per Annum 

Bodallin 
Bremer Bay 
Burracoppin 
Cascade 
Condingup 
Coolgardie 
Esperance 
Fitzgerald 
Grass Patch 
Jerdacuttup 
Kalgoorlie 
Kambalda 
Lake King 
Marvel Loch 
Moorine Rock 
Mt Hampton 
Mukinbudin 
Munglinup 
Newdegate 
Norseman 
Ravensthorpe 
Salmon Gums 
Scaddan 
Southern Cross 
Varley 
Westonia 
Wialki 
District 3 

Cue 
Kalbarri 
Laverton 
Leinster 
Leonora 
Meekatharra 
Menzies 
Mt Magnet 
Mt Margaret 
Sandstone 
Useless Loop 
Wiluna 
Yalgoo 
District 4 

Blackstone 
Burringurrah (Mt James) 
Carnarvon 
Gascoyne Junction 
Irruntja (Wingellina) 
Manta Maru (Jameson) 
Rawlinna 
Shark Bay 
Tjirrkarli (Warburton West) 
Tjukurla 
Warakuma (Giles) 
Warburton 
Wamarm 
Yintarri (Coonana) 
District 5 

Bayulu (Gogo) 
Broome 
Camballin 
Cherrabun 
Dampier 
Derby 
Exmouth 
Fitzroy 
Goldsworthy 
Halls Creek 
Hedland 
Jigalong 
Karratha 
Kiwirrkurra (Pollock Hills) 
La Grange 
Marble Bar 

1693 
1779 
1411 
1580 
1779 
1389 
1295 
1580 
1580 
1779 
674 
933 
1580 
1800 
1693 
1779 
1161 
1580 
1237 
1580 
1580 
1580 
1580 
1237 
1580 
1432 
2056 

Per Annum 
$ 

3133 
2352 
3133 
3211 
3133 
2543 
2339 
3133 
3346 
3577 
3251 
3557 
3133 

Per Annum 
$ 

6033 
4469 
2109 
4250 
6033 
6791 
4124 
3251 
6207 
6207 
6033 
6791 
6793 
3665 

Per Annum 

Mt Cooke 6793 
Muludja (Fossil Downs) 7157 
Newman 4299 
Nullagine 6791 
Onslow 4902 
Pannawonica 5384 
Paraburdoo 4299 
Roeboume 4902 
Shay Gap 4366 
Teller 6791 
Tom Price 4299 
Wangkatjunga (Christmas Creek) 6831 
Wickham 4355 
Yandeyarra 6443 
District 6 Per Annum 

$ 
Cygnet Bay 6856 
Dawul (Doon Doon) 6830 
Glen Hill 6476 
Kalumburu 7243 
Koolan Island (to close 1992) 6113 
Kununurra 6416 
One Arm Point 6788 
Oombulgurri 7028 
Wananami (Mt Bamett) 7482 
Wyndham 6416 
Schedule D—Appointment, Promotion, Transfer, Relieving 

and Travelling, Allowance 
Clause 13.—Allowances Payable on Appointment, Pro- 

motion or Transfer 
Clause 21.—Relieving Allowance 
Clause 24.—Travelling Allowance 

Effective on and from 1 July 1992 
Column A Column B Column C 

Item Particulars Daily Rate Daily Rate Daily Rate 
Officers with Officers 

without 
Dependants: Dependants: 

Relieving Relieving 
Allowance forAllowance 

for 
Period in Period in 
Excess of Excess of 
42 days 42 days 

(Subparagraph (Subpara- 
graph 

OMbXi)) (l)(b)(ii)) 
Allowance to Meet Incidental Expenses 

$ $ $ 
(1) WA—South of 26 6.50 

degrees South Lati- 
tude 

(2) WA—North of 26 8.40 
degrees South Lati- 
tude 

(3) Interstate 8.40 
Accommodation Involving an Overnight Stay in a Hotel or Motel 

WA—Metropolitan 118.70 59.35 39.55 
Hotel or Motel 
Locality South of 26 93.20 46.60 31.05 
degrees South Lati- 
tude 
Locality North of 26 Column A Column B Column i 
degrees South Lati- 
tude: 
Broome 151.40 75.70 50.45 
Carnarvon 145.55 72.80 48:50 
Dampier 132.90 66.45 44.30 
Derby 111.75 55.90 37.25 
Exmouth 114.40 57.20 38.15 
Fitzroy Crossing 127.90 63.95 42.65 
Gascoyne Junction 93.40 46.70 31.15 
Halls Creek 129.90 64.95 43.30 
Karratha 155.25 77.60 51.75 
Kummunra 131.55 65.80 43.85 
Marble Bar 122.40 61.20 40.80 
Newman 164.90 82.45 54.95 
Nullagine 84.40 42.20 28.15 
Onslow 129.40 64.70 43.15 
Pannawonica 104.90 52.45 34.95 
Paraburdoo 163.90 81.95 54.65 
Port Hedland 142.40 71.20 47.45 
Roeboume 69.40 34.70 23.15 
Sandfire 95.70 47.85 31.90 
Shark Bay 107.90 53.95 35.95 
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Tom Price 
$ 

104.40 
$ 

52.20 34.80 
Turkey Creek 85.40 42.70 28.45 
Wickham 117.90 58.95 39.30 
Wyndham 109.40 54.70 36.45 
Interstate—Capital 
City 
Sydney 171.40 85.70 57.15 
Melbourne 170.90 85.45 56.95 
Other Capitals 148.90 74.45 49.65 
Interstate—Other 
Than 
Capital City 93.20 46.60 31.05 

Accommodation Involving an Overnight Stay at Other Than a Hotel or Motel 
$ 

(9) WA—South of 26 44.35 
degrees South Lati- 
tude 

(10) WA—North of 26 56.10 
degrees South Lati- 
tude 

(11) Interstate 56.10 
Travel not Involving an Overnight Stay or Travel Involving an Overnight 
Stay where Accommodation Only is Provided 
(12) WA—South of 26 $ 

degrees South Lati- 
tude: 
Breakfast 9.20 
Lunch 9.20 
Evening Meal 19.45 

(13) WA—North of 26 
degrees South Lati- 
tude: 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

(14) Interstate: $ 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

Deduction for Normal Living Expenses 
(15) Each Adult 16.50 
(16) Each Child 2.85 
Midday Meal 
(17) Rate per meal 4.00 
(18) Maximumreimburse- 20.00 

ment per pay period 

Schedule E—Motor Vehicle Allowance 
Part 1—Motor Car 

Effective on and From 1 July 1991 
Engine Displacement 
(in cubic centimetres) 

Over 1600 cc 1600cc 
2600 cc -2600 cc & Under 

Area and Details 

Rate per kilometre 

Metropolitan Area 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 
South West Land Division 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 
North of 23.5" South Latitude 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 
Rest of the State 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

Part 2—Motor Car. 
Effective on and From 1 July 1991. 

Area and Details EnSine Displacement (in cubic centimetres) 

103.5 90.8 77.4 
44.5 39.2 34.3 
24.8 22.0 19.9 
26.9 23.7 21.1 

105.9 93.3 79.8 
45.5 40.2 35.2 
25.3 22.5 20.3 
27.1 23.9 21.3 

119.1 105.4 90.4 
50.5 44.9 39.2 
27.7 24.7 22.2 
28.1 24.9 22.1 

109.4 96.2 82.1 
47.0 41.4 36.3 
26.2 23.2 21.0 
27.6 24.3 21.7 

Rate per kilometre Over 1600 cc 1600cc 
2600 cc -2600 cc & Under 

Metropolitan Area 49.4 43.5 37.9' 
South West Land Division 50.5 44.6 38.9 
North of 23.5' South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Part 3—Motor Cycle 
Effective on and From 1 July 1991 

Distance Travelled During a Rate 
Year on Official Business Cents per kilometre 
Rate per kilometre 17.1 

Schedule F—Camping Allowance 
Clause 14.—Camping Allowance 
Effective on and from 1 July 1992 

South of 26 degrees South Latitude 
Item Rate per 

Day 
$ 

1. Permanent Camp—Cook pro- 19.10 
vided by the employer 

2. Permanent Camp—No cook pro- 27.35 
vided by the employer 

3. Other Camping—Cook provided 31.80 
by the employer 

4. Other Camping—No cook pro- 38.20 
vided 

North of 26 degrees South Latitude 
Item Rate Per 

Day 

Permanent Camp—Cook pro- 25 .(X) 
vided by the employer 
Permanent Camp—No cook pro- 31.35 
vided by the employer 
Other Camping—cook provided 37.70 
by the employer 
Other Camping—No cook pro- 44.10 
vided 

Schedule G—^Recovery of Overpayments. 
Time Advice Received at Recovery Proce- 

Central Office dures. 
jction 1.1 During current pay Automatic deduction 
jurs worked/ period but after the from next pay. 
iges to pay cut off date. 

Reduction 
in hours worked/ 
changes to 
part time 
fraction Prior to cut off date Automatic deduction 

of the next pay 
period. 
After the cut off 
period of the next 
pay period 

Leave without Advice received too 
pay (e.g. sick late for current pay 
leave not due). adjustment. 

Cessation of 
Allowances. 
Ministry errors 
(all cases) 

Advice received too late 
for current pay adjustment. 

from next pay. 

Recovery at a 
fortnightly 
rate equal to that over 
which the overpay- 
ment occurred, sub- 
ject to the recovery 
rate not exceeding 
0.2 of the reduced 
new fortnightly gross 
rate unless: 
* the employee au- 
thorises repayment 
over a shorter period: 
or 
* due to hardship, 
the employee negoti- 
ates repayments over 
a longer period (a 
debit note to be 
raised). 
Start recovery from 
the next available 
pay, but restrict de- 
duction to a maxi- 
mum of 0.2 of the 
fortnightly gross pay 
and each subsequent 
gross pay until recov- 
ery is completed. 
As in 1.3 above. 

If the error is 
attributable to Minis- 
try operational error, 
and the employee has 
disclosed all relevant 
factual information, 
a debit note is to be 
raised and a suitable 
repayment rate nego- 
tiated with the em- 
ployee. 
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Schedule H—Vacation Travel Concessions. 
Clause 22.—Summer Vacation Travel Concessions. 

Mode Of Travel 
To Be Allowed 
(a) Air—employee and fam- 

ily travelling together 

(b) Sea—employee and 
family travelling to- 

gether 
(c) Road—employee and 

family travelling to- 
gether 

Air and Road—em- 
ployee travelling by pri- 
vate motor vehicle the 

remainder of the family 
by air 

Sea and Road—em- 
ployee travelling by pri- 
vate motor vehicle and 

the remainder of the 
family by sea 

(f) Sea and Air—employee 
travelling by air and re- 
mainder of family by sea 

Concessions 

Free Passes for the em- 
ployee, dependant spouse 

and dependants 
Free passes for the em- 

ployee, dependant spouse 
and dependants 
Full rates for use of private 
motor vehicle in accordance 
with subclause (6) of Clause 

22.—Summer Vacation 
Travel Concessions 
Full rates for use of private 
motor vehicle in accordance 
with subclause (6) of Clause 

22.—Summer Vacation 
travel Concessions 
Full rates for use of private 
motor vehicle in accordance 
with subclause (6) of Clause 

22.—Summer Vacation 
Travel Concessions. Free 
passes for the employee's 
dependant spouse and de- 

pendants. 
Free passes in each case for 

the employee, the em- 
ployee's dependant spouse 

and dependants. 

Broome 

Kal goodie 

Schedule I—Isolated Schools 
Clause 17.—Isolated Schools Allowance. 

Isolated School Travel Centre 
Burringurrah } Carnarvon 
Gascoyne Junction, •> 
Cygnet Bay 
La Grange r Broome 
One Arm Point J 
Sandstone } Geraldton 
Blackstone (Palpalunkutja Com- 

munity) 
Cosmo Newbery (closed) 
Jameson (Manta Maru Commu 

nity) 
Rawlinna 
Tjirrkarli Kal goodie 
Tjukurla 
Wanarm 
Warakuma Community (Giles) 
Warburton Ranges 
Wiluna Community 
Wingeliina (Irruntja Community) 
Yintarri 
Dawul (Doon Doon) ] 
Glen Hill I „ 
Kalumburu Kununurra 
Oombulgurri J 
Cherrabun 1 
Looma ( Derby/Kunum 
Wananami f 
Wangkatjunka j 
Jigalong 1 
Telfer r Karratha/Port 
Yandeyarra J land 
Kiwikurrkurra } Alice Springs 

Kununurra 

Derby/Kununurra 

f Karratha/Port Hed- 
J land 
} Alice Springs 

SCHEDULE II 
1.—Title. 

This Award shall be known as the Teachers (Public 
Sector, Technical and Further Education) Award 1993 and 
shall supersede and replace the following awards so far as 
they apply to employees and the employer now covered by 
this award. 

© Government School Teachers' Salaries Award 
(1981). 

• Government School Teachers' General Conditions 
Award (1986). 

• The Government School Teachers' Travelling, 
Transfer, Relieving and Removal Allowances 
Award of 1984. 

• Government School Teachers' (Education Depart- 
ment) Locality Allowances Award, 1984. 

1A.—State Wage Principles 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 

5A. Exclusion From Term 
6. Definitions 
7. Contract of Service 

Part I—Salary and Additional Payments 
8. Salary Scale 
9. Additional Time Teaching and Casual Teaching 

10. Transitional Provisions 
11. Payment of Salaries 

Part II—Allowances 
12. Locality Allowance 
13. Allowance Payable on Appointment, Promotion 

or Transfer 
14. Relieving Allowance 
15. Removal Allowance 
16. Vacation Travel Concessions 
17. Motor Vehicle Allowance 
18. Travelling Allowance 
19. Excess Travelling Allowance 
20. Property Allowance 
21. Camping Allowance 

Part III—Leave Provisions 
22. Leave to Attend Union Business 
23. Trade Union Training Leave 

Part IV—Other Provisions 
24. Deduction of Union Subscriptions 
25. Liberty to Apply 

Schedule A—Parties 
Schedule B—Location Allowance 
Schedule C—Appointment, Promotion, Transfer, Re- 

lieving and Travelling Allowance 
Schedule D—Motor Vehicle Allowance 
Schedule E—Camping Allowance 
Schedule F—Vacation Travel Concession 
Appendix 1—Advanced Skills Lecturer 1 
Appendix 2—Advanced Skills Counsellor 1 
Appendix 3—Advanced Skills Lecturer 2 
Appendix 4—Advanced Skills Counsellor 2 
Appendix 5—Curriculum Officer Level 2 
Appendix 6—Curriculum Officer Level 1 
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Appendix 7—Head of Programs 
Appendix 8—Centre Manager 
Appendix 9—Principal Lecturer 
Appendix 10—Senior Counsellor 
Appendix 11—Senior Curriculum Officer 

3.—Area of Operation. 
This award shall apply throughout the State of Western 

Australia. 

4.—Scope. 
This award shall apply to all employees employed in the 

Department of Employment, Vocational Education and 
Training employed under the provisions of the Education 
Act, 1928. 

5.—Term of Award. 
This award shall operate from the 25 February 1993 and 

shall remain in force for a period of one year. 

5A.—Exclusion From Term. 
Notwithstanding the term of the award the subject matter 

of the subsidiary vehicles from the application for the award 
issued here (Matter No. T 3 of 1993) may proceed to 
finalisation and with any consequential adjustments to be 
included in this exclusion. 

6.—Definitions. 
For the purposes of this Award— 

"Additional time" shall mean— 
(1) for full time lecturers those hours worked in 

excess of the "normal" tour of duty of 30 
hours; 

(2) for part-time lecturers those hours worked in 
excess of the part-time contract hours; 

(3) for lecturers employed as other than lectur- 
ers/ counsellors in TAFE those hours worked 
as lecturers/counsellors in TAFE. 

(4) For those counsellors whom remain under 
the conditions applicable as at 17/12/92 
additional time will be paid after 30 hours in 
the case of full time and in the case of 
part-time counsellors those hours worked in 
excess of the part-time contract hours. 

"Approved" shall mean approved by the Executive 
Director of DEVET. 

"Casual lecturer" shall mean a lecturer, employed as 
required on an hourly contract. 

"DEVET" shall mean the Department of Employ- 
ment, Vocational Education and Training, princi- 
pally assisting the Minister charged with the 
administration of the Education Act 1928 in 
administering that part of the Act relating to 
technical institutions. 

"District 1" shall mean that area within a line 
commencing on the coast; thence east along 
latitude 28 to a point north of Tallering Peak; 
thence southeast to Mt Gibson and Burracoppin; 
thence to a point southeast at the junction of 
latitude 32 and longitude 119 to the coast. 

"District 2" shall mean that area within a line 
commencing on the south coast at longitude 119 
thence east along the coast to longitude 123; 
thence north along longitude 123 to a point on 
latitude 30; thence west along latitude 30 to the 
boundary of No. 1 District. 

"District 3" shall mean that area within a line 
commencing on the coast at latitude 26; thence 
along latitude 26 to longitude 123; thence south 
along longitude 123 to the boundary of No. 2 
District. 

"District 4" shall mean that area within a line 
commencing on the coast at latitude 24; thence 
east to the South Australian Border; thence south 
to the coast; thence along the coast to longitude 

123; thence north to the intersection of latitude 26; 
thence west along latitude 26 to the coast; 

"District 5" shall mean that area of the State situated 
between the latitude 24 and a line running east 
from Camot Bay to the Northern Territory. 

"District 6" shall mean that area of the State north of 
a line running east from Carnot Bay to the 
Northern Territory Border. 

"Employee" shall have the same meaning as 
"teacher" has in the Education Act 1928 and shall 
include— 
(a) any person employed under the classifica- 

tions as prescribed in Clause 8.—Salary 
Scale of this award; 

(b) any person engaged in teaching in a govern- 
ment school; 

(c) any person employed by the Minister and 
engaged in teaching in a pre-school centre; 
and 

(d) any person holding or acting in a position in 
DEVET for which a teaching academic 
qualification is required; 

but does not include any public servant, whether 
or not he/she holds or acts in a position for which 
a teaching academic qualification is required. 

"Employer" shall mean the Minister for Education and 
may include the responsible Officer of DEVET 
acting on behalf of the Minister; 

"Executive Director" shall mean the Executive Direc- 
tor of the Department of Employment, Vocational 
Education and Training. 

"Five-years-trained lecturer" shall mean a lecturer 
who has had a minimum of five years' full time 
tertiary education in which the lecturer has 
obtained— 

(a) an approved teaching qualification and either 
(b) an approved degree, which is not of itself an 

initial lecturer qualification, for which the 
minimum requirements are three years' full 
time study and at the conclusion thereof 
passed at least one year's post graduate 
study; or 

(c) an approved degree, which is not of itself an 
initial teaching qualification, for which the 
minimum requirements are four years' full 
time study. 

For the purposes of this award only, a two-years-trained 
lecturer has the qualifications to become a three-years- 
trained lecturer when the lecturer, subsequent to the initial 
training period, passes three full units, other than education 
towards a bachelor degree of the University of Western 
Australia or three full units, other than education towards a 
bachelor degree of Murdoch University or has completed a 
diploma of the Technical Education Division, or other 
approved qualifications from time to time prescribed, except 
that persons appointed to the Technical Education Division 
in accordance with Regulation 60(2), may obtain the 
foregoing qualifications at any time. 

Also, for the purpose of this award, a two-years-trained 
lecturer who has completed ten years service as a lecturer 
with the Teachers' Certificate shall be deemed to be a 
three-years-trained lecturer, provided that two-years-trained 
lecturers appointed to grades higher than Grade 4 shall be 
required to serve one year less than ten for each grade on 
which they were appointed above Grade 4. 

For the purpose of this award, the Teachers' Higher 
Certificate gives four-years-trained status to a lecturer. 

"Four-years-trained lecturer" shall mean a lecturer 
who has a minimum of four years full time tertiary 
education in which the lecturer either— 

(a) has first obtained an approved teaching 
qualification and, in addition, has obtained an 
approved degree which is not of itself an 
initial teaching qualification for which the 
minimum requirements are three years' full 
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time study, or obtained other qualifications 
approved as of equivalent standard; or 

(b) has first obtained an approved degree, which 
is not of itself an initial teaching qualifica- 
tion, and for which the minimum require- 
ments are three years full time study, or 
obtained other qualifications approved as of 
equivalent standard, and in addition has 
obtained a teaching qualification requiring at 
least one year of further full time study; or 

(c) has obtained an approved education degree 
for which the minimum requirements are 
four years' full time study. 

"Government School" shall have the same meaning as 
in the Education Act 1928. 

"Graduate" shall mean a person who has obtained an 
approved degree of a recognised university, or 
possesses qualifications deemed by the Executive 
Director to be equivalent to such a degree. 

"Metropolitan Schools Boundary" shall mean the line 
joining and including the following schools and 
locations: 

Becher Point, Byford, Carinyah, Sawyers 
Valley, Mt Helena, Warbrook, and a line due 
west to the coast. 

"Metropolitan Schools District" shall mean the area 
bounded by the Metropolitan Schools Boundary 
and the coast together with Rottnest Island. 

"Minister for Education" shall mean the Minister to 
whom the administration of the Education Act is 
for the time being committed; 

"Part-time lecturer'' or "Fractional lecturer" shall 
mean a lecturer employed to work less hours than 
full time. 

"TAPE" may have the same meaning as DEVET. 
"Tertiary Education" shall mean undertaking a course 

at an approved education institution for which the 
prerequisite is a successful Year 12 of schooling 
or its approved equivalent. 

"Three-years-trained lecturer" shall mean a lecturer 
who has successfully completed a minimum of 
three years' full time tertiary education and has 
gained an approved three-years-trained teaching 
qualification or such other qualifications as the 
employer may from time to time deem to be 
acceptable in lieu thereof. 

"Tribunal" shall mean the Commission constituted by 
the Government School Teachers Tribunal estab- 
lished under Part HA—Constituent Authorities of 
the Industrial Relations Act, 1979. 

"Two-years-trained lecturer" shall mean a lecturer 
who has successfully completed a minimum of 
two years full time tertiary education and has 
gained an approved two-years-trained teaching 
qualification. 

"Union" shall mean the body known as the State 
School Teachers Union of W.A. (Inc.). 

"Unqualified lecturer" shall mean a lecturer who does 
not hold an approved lecturer's qualification. 

7.—Contract of Service. 
The employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, 
competence and training. 

Part I—Salary and Additional Payments. 

8.—Salary Scale. 
(1) Employees shall be paid salaries and additional 

payments in accordance with the provisions of this clause. 
The pay rates set out in this clause were last varied on and 
from the first pay period after 17 December 1992. 

(2) Lecturers/Counsellors 
(a) The following salary scale shall apply to Lecturers 

and Counsellors. 
$ Per Annum 

Grade 1 28,188 
Grade 2 29,611 
Grade 3 31,035 
Grade 4 32,459 
Grade 5 33,882 
Grade 6 35,306 
Grade 7 36,730 
Grade 8 38,154 
Grade 9 39,577 
Grade 10 41,000 

(b) Except as otherwise provided in this award, 
progression along the salary scale shall be by 
annual increments and shall be dependent upon 
satisfactory service. 

(c) A lecturer/counsellor who has not had a satisfac- 
tory report may not advance further than 3 annual 
increments from grade of appointment. 

(d) Progression beyond two increments from grade of 
appointment is dependent on attaining an ap- 
proved teaching qualification. 

(e) An individual's commencement salary grade shall 
meet the following minimum conditions:— 

(i) Grade 1:—Certificate, plus 5 years trade 
experience or basic qualification and/or crite- 
ria necessary to perform the position. 

(ii) Grade 2:—The attainment of 3 years trained 
status as defined or equivalent to UG2 status. 

(iii) Grade 3:—The attainment of 4 years trained 
status as defined or equivalent to UG1 status. 

(iv) Grade 4:—The attainment of 5 years trained 
status as defined or equivalent to PG1 status. 

(f) A Counsellor must be a 'Registered Psychologist' 
in accordance with the provisions of the Psychol- 
ogists Registration Act 1976. 

(3) Advanced Skills Lecturer 1 (ASL1) 
Advanced Skills Counsellor 1 (ASCI) 

Point $ Per Annum 
1 42,538 
2 44,075 
3 45,612 

Progression to ASL1 and ASCI will be contingent upon 
meeting the specified criteria, in Appendices 1 and 2 
respectively. 

(4) Advanced Skills Lecturer 2 (ASL 2) } Per Annum 
Advanced Skills Counsellor 2 (ASC 2) } $ 
Curriculum Officer Level 2 (CO 2) } 47,150 

Progression to ASL2 or ASC2 or Curriculum Officer 
Level 2 will be available to, in the case of Lecturer ASL1 's, 
Counsellors ASCl's and Curriculum Officer Level I's 
subject to meeting the specified criteria, in Appendices 3, 
4 and 5 respectively. 

(5) Promotional Positions 
(a) Curriculum Officer Level 1 (CO 1) 

Regional Co-Ordinator 
Point $ Per Annum 
1 42,538 
2 44,075 
3 45,612 
Selection for CO! will be based on the specified 
criteria in Appendix 6. 
Regional Co-ordinator positions are currently 
classified as Education Officer 1 for which 
criteria, duties and roles are already established. 

(b) Head of Program } Per Annum 
Centre Manager 1 } $ 

47,150 
Selection for Head of Program and Centre 
Manager 1 will be based on the specified criteria 
in Appendices 7 and 8 respectively. 
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(c) Principal Lecturer 
Centre Manager 2 
Senior Counsellor 

i Senior Curriculum Officer 

Per Annum 

•i Senior Curriculum Officer } 49,200 
Selection for Principal Lecturer, Senior Counsel- 
lor and Senior Curriculum Officer will be based 
on the specified criteria in Appendices 9, 10 and 
11 respectively. 
Selection Criteria for Centre Manager 2 are 
subject to further negotiation between the parties. 

(d) Associate Director 
Point Per Annum 

$ 
1 49,200 
2 52,275 

(6) Allowances and Additional Payments 
(a) Lecturers approved to undertake special projects 

or administrative duties determined by the Execu- 
tive Director shall have their annual salary 
increased by:— 

$ 
Special Projects 2,050.00 
Administrative Duties: 

—4 year trained 1,141.00 
—Other 939.00 

(b) Lecturers may be transferred to undertake special 
projects for a period up to two years with an option 
for a further 12 months. These officers will 
progress on the lecturing scale as provided in this 
clause. At the completion of the project the 
lecturer will revert to his or her new substantive 
salary on the lecturing scale. 

(7) Holiday Loading 
(a) Employees shall be paid a loading of 17-1/2 

percent of current salary when proceeding on 
annual leave. The loading shall be calculated with 
respect to a maximum of four weeks annual leave 
provided that the amount of such loading shall not 
exceed the amount set out in the Australian 
Bureau of Statistics publication for average 
weekly earnings per male employed unit in 
Western Australia for the September quarter in the 
year immediately proceeding the date leave is 
taken. 

(b) For the purposes of this clause there shall be no 
distinction between permanent and temporary 
employees. 

(c) Any employee employed for not less than one 
continuous month shall be entitled to a holiday 
loading on a pro-rata basis for each continuous 
month's service. 

(d) Any employee who works for a period within the 
school year which extends over term or semester 
vacations will be credited with service for such 
vacation period or periods. 

(8) (a) A part-time employee shall receive salaries and 
allowances on a pro rata basis in the proportion 
that the working time worked bears to that of a full 
time employee. 

(b) A part-time employee shall work for such period 
of time as is in inverse proportion to the part-time 
hours before being eligible for an increment in 
basic salary or additional payment. 

(c) A part-time employee shall accrue entitlement to 
all leave on a pro rata basis in the proportion that 
the number of hours worked bears to full time. 

9.—Additional-Time Teaching and Casual Teaching. 
(1) The additional-time hourly rates applicable to all 

employees full time or fractional, shall be calculated as 
follows: 

Base annual salary divided by 1117.84, provided that 
the maximum rate shall be that payable to an ASL 1, 
point 3. 

(2) Rates of Payment—Casual Work: 
Rates of payment for people employed to teach on an 

hourly casual basis shall be based on level of subjects taught: 
Teaching Rates 

(Per Class 
Hour) 

Adult Education 
Certificate or Labour Markets Programs 
Associate Diploma/Advanced Certificate 
Small Business Management 

Level 1 
Level 2 

10.—Transition Provisions. 
(1) (a) The provisions of this clause should be read in 

conjunction with the Government School Teach- 
ers' Salaries Award (1981) Division 1 as it applied 
up to the 17th December, 1992. 

(b) The provisions of this clause apply to all present 
full time and fractional employees. 

(2) Lecturers 
(a) All lecturers will transfer to the new scale at the 

next highest salary point above their present level. 
There will be automatic progression to grade 10 
for those possessing a teaching qualification. 

(b) Specific Transition Provision for Lecturers 
(i) Lecturers presently below SWA and not 

Teacher Trained 
Any lecturer without a teaching qualification 
who is currently below SWA and has been 
barred from progressing will, on transferring 
to the new grade 1 be able to move to the new 
grade 3 by annual increments before being 
barred. 

(ii) Lecturers presently at or above SWA and not 
Teacher Trained 
Lecturers presently at or above SWA, and 
who have not obtained a teaching qualifica- 
tion, will move to the next highest salary 
point and maintain their current increment 
expectation (i.e. movement of 2 grades from 
date of commencement) 
e.g. 1—Currently 9WA commencing 1/1/ 

91, is presently on 10WA, transfers 
to level 3 and moves to level 4 on 
1/1/93 and is barred, 

e.g. 2—7WA commencing 1/1/91, currently 
SWA transfers to level 1, expects to go to 
9WA (grade 2) however will be able to 
progress to grade 3 so as not to be disadvan- 
taged in comparison with lecturers com- 
mencing in 1992 under the new structure. 

(iii) Lecturers presently on 18WA, 19WA or 
20WA 
Lecturers presently on 18WA, 19WA or 
20WA will transfer to the next highest salary 
point on the ASL1 range. They will continue 
to move to the top of the salary scale unless 
barred at their present salary grade. Such 
lecturers may then only progress by meeting 
the new criteria for ASL1. 

(iv) Lecturers who have satisfied the criteria for 
progression beyond 14WA 
These lecturers will transfer to the next 
highest salary point and progress by annual 
increments to ASL1 Grade 3. 

(3) Senior Lecturers/Heads Of Department 
(a) Ail substantive Senior Lecturers and Heads of 

Department will retain their present positions on 
a permanent basis. 

(b) All substantive Senior Lecturers and Heads of 
Department will transfer to the new salary scale 
in the same manner as lecturers, and will receive 
all future salary increases plus the present Senior 
Lecturers and Head of Department allowance 
respectively. This allowance, however, will only 
be adjusted by future general increases. 
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(c) Where there is a need for a lecturer who is 
currently acting in a Senior Lecturer or Head of 
Department position to continue, they will transfer 
to the new Salary Scale in the same manner as 
Lecturers and will receive the present Senior 
Lecturers and Head of Department allowance 
respectively. This allowance, however will only 
be adjusted by future general increases. If their 
substantive salary is below the current minimum 
provisions (i.e. Senior Lecturer 14WA and Head 
of Department 16WA) they will maintain their 
higher duties allowance plus the allowance for the 
office. They will retain their salary grade until 
such time as their substantive salary reaches this 
grade, whereupon they will progress. 

(4) Education Officers 
(a) Present substantive Education Officers will trans- 

fer to the new salary scale at the next highest 
salary point and progress in annual increments to 
the top of the relevant bands. 

(b) Education Officer Grade II, three year trained or 
other, who are not lecturer trained may only 
progress to grade 7 on the new salary scale. On 
obtaining a teaching qualification they may 
progress to grade 10 by annual increments. 

(c) An Education Officer who wishes to teach shall 
have the opportunity to transfer to a teaching 
position. 

(d) All current Education Officer positions will be 
reviewed and classified according to the duties 
and responsibilities. 

(e) Staff Development Officers will continue to be 
college based. 

(5) Senior Education Officers 
Present substantive Senior Education Officers will retain 

their current salaries and conditions and will be entitled to 
general salary movements. 

(6) Counsellors 
(a) Existing Counsellors and Senior Counsellors can 

elect to remain on their existing conditions and 
salary scale (NB not the new salary rates) or can 
transfer to the new scales. Counsellors who elect 
to transfer to the new scale, will move to the next 
highest salary point on the new scale. 

(b) A Counsellor or Senior Counsellor who wishes to 
teach shall have the opportunity to transfer to a 
teaching position. 

(c) Counsellors presently on 18WA, 19WA or 20WA 
Counsellors who elect to transfer will transfer to 
the next highest salary point on the ASCI range. 
They will continue to move to the top of the salary 
scale unless barred at their present salary grade. 
Such counsellors may then only progress by 
meeting the new criteria for ASCI. 

(d) Counsellors who have satisfied the criteria for 
progression beyond 14WA 

(i) These counsellors who elect to transfer will 
transfer to the next highest salary point and 
progress by annual increments to ASCI 
grade 3. 

(ii) Substantive Senior Counsellors can elect to 
transfer to the new position of Senior 
Counsellor. 

(7) Officers-In-Charge 
(a) Substantive Education Officers Grade I who are 

currently undertaking the duties of Regional 
Co-Ordinator will transfer to the new classifica- 
tion of Regional Co-Ordinator at the next highest 
salary point. 

(b) All substantive Officers-in-Charge will have the 
following options: 

(i) To transfer to the new positions of Centre 
Manager 1 or 

(ii) To transfer to a lecturing position, on the 
basis that the salary shall not exceed the 
ASL1 range. If their salary exceeds that 
range the officers shall be placed on salary 
maintenance in accordance with the Rede- 
ployment and Redundancy General Order; or 

(iii) To retain their current salaries and conditions 
and be entitled to general salary movements. 

(8) Lecturer/Education Development 
Lecturers substantively appointed to positions titled 

Lecturer/Education Development will retain their current 
conditions and be transferred onto the new salary scale to 
the next highest salary level. 

11.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly by direct funds 

transfer to the credit of an account nominated by the 
employee at an approved bank, building society or credit 
union. Provided that where such form of payment is 
impractical or where some exceptional circumstances exist, 
and by agreement between the employer and the Union, 
payment may be made by cheque. 

(2) (a) The fortnightly salary of all employees, both 
permanent and temporary shall be calculated 
as follows— 

annual salary 12 
  x 

313 
(rounded off to the nearest cent) 

(b) The daily rate of salary for any employee is 
calculated as follows— 

annual salary 12   x — 
313 10 

(rounded off to the nearest cent) 
(3) Temporary lecturers who teach for at least five 

consecutive working days but less than a continuous period 
of four weeks shall be paid a loading of 20 per cent of their 
salary. 

Part II—Allowances. 
12.—Locality Allowance. 

(1) Definitions 
For the purpose of this clause— 
"Dependent" in relation to an employee means 

either: 
(a) a spouse who is usually resident within the 

State and is not in receipt of an income 
exceeding $88.22 per week or $4,602.00 per 
annum. 
or, where there is no spouse: 

(b) a student child under the age of 18 years, or 
any other relative who is usually resident 
within the State and is not in receipt of an 
income exceeding $88.22 per week or 
$4,602.00 per annum. 

"Family" shall mean the spouse of an employee and 
their children. "Spouse" includes a person who is not 
married to the employee but who is living with the 
employee on a permanent domestic basis as a de-facto 
wife or husband. 

(2) Employees employed in localities covered by this 
award shall be paid the locality allowance at half the rates 
contained within Schedule B of this award, excepting that 
an employee who makes application on the prescribed form 
that he or she is supporting a dependant shall be entitled to 
receive the full rate. 

(3) Where both spouses are employees, the total of the 
allowances payable to them shall not exceed the allowance 
at the full rate for the locality in which they are employed. 

(4) When an employee is on long service leave or other 
approved leave with pay (other than school vacations) that 
employee shall only be paid the locality allowance for the 
period (if any) of the said leave his or her family or other 
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dependants remains or remain resident in the locality to 
which the allowance relates. 

(5) If an employee leaves the locality in which he or she 
is employed on duty and remains away for a continuous 
period of two weeks thereafter and until that employee 
returns he or she shall not be entitled to the Locality 
Allowance which ordinarily would have been payable unless 
the employer otherwise determines. 

(6) An employee who is employed for a complete school 
year in a school in a locality in respect of which a locality 
allowance is payable shall be paid the appropriate allowance 
for the full year in which so employed. 

(7) An employee regularly employed on less than a full 
time basis in a locality allowance area and who is entitled 
to an allowance in accordance with the provisions of this 
clause shall be paid that proportion of the appropriate 
allowance which his or her regular hours of work bears to 
the hours of work of a full time employee. 

(8) The locality allowance payable under this clause shall 
be adjusted every twelve (months, effective from the 1st day 
of July in each year, in accordance with variations in the 
Consumer Price Index (CPI) for Perth for the preceding 
twelve months period ending on the 30th day of June each 
year. 

(9) The income used as a dependency test shall be 
adjusted on the 30th day of June each year in accordance 
with variations to the taxable limit for earnings for the 
dependent spouse rebate. 

(10) Liberty is reserved to the union to apply to amend 
this award for the purpose of establishing a locality 
allowance for an employee taking up an appointment in a 
new location not mentioned in the schedule. 

13.—Allowances Payable on Appointment, Promotion or 
Transfer. 

(1) For the purposes of this clause: 
"Dependent" shall mean children under 18 years 

and wholly dependent on the employee. 
"Dependent Relative" shall mean a relative or 

person who is solely dependent on the employee for 
support. 

"Locality" in relation to an employee shall mean: 
(a) The Metropolitan Schools District; 
(b) Outside the Metropolitan Schools District, 

that area within a radius of fifty kilometres 
from an employee's headquarters. 

"Dependent Spouse" shall mean an employee's 
spouse who is not in full time employment and of 
whom the employee is the main source of support. 

"Spouse" includes a person who is not married to 
the employee but who is living with the employee on 
a permanent domestic basis as a de-facto wife or 
husband. 

"Residence" includes any accommodation of a kind 
commonly known as a flat or home unit that is, or is 
intended to be, a separate tenement. 

(2) An employee who is required to travel to take up a 
position in another locality shall be reimbursed reasonable 
accommodation and meal expenses for the employee, 
spouse and dependents during the course of travelling from 
one locality to another in accordance with the rates 
prescribed in Column A, Item (4), (5), (6), (9) or (10) of 
Schedule C as the case may require, provided that: 

(a) Where the locality of the new position is situated 
at a radius of 50 kilometres or less from the 
locality where the employee was previously 
stationed, or usually resident in the case of an 
initial appointment, reimbursement of the above- 
mentioned expenses, if any, shall be at the 
discretion of the employer. 

(b) Where a spouse referred to in this clause is also 
an employee who was appointed, transferred or 
promoted to the same locality as the employee, 
such spouse may not claim for reimbursement of 

expenses incurred on behalf of the spouse and 
dependants and claimed by the employee. 

(3) An employee who takes up a position in another 
locality where Government or private residential accommo- 
dation is unavailable and hotel or motel accommodation is 
utilised, shall be paid an allowance in accordance with the 
rates prescribed in Column A, Item (4), (5) or (6) in 
Schedule C as the case may require up to a maximum period 
of fourteen days after arrival at the new locality. 

(4) When Government residential accommodation is 
unavailable in a locality and an employee is unable to obtain 
suitable alternative accommodation within the period of 
fourteen days mentioned in subclause (2) of this clause, the 
employer shall determine an appropriate rate of reimburse- 
ment for accommodation, meal expenses and incidental 
expenses, having regard for the cost of hotel or motel 
accommodation and normal reasonable living expenses for 
the employee and the employee's spouse and dependents. 

(5) An employee who takes up a position in a locality 
where Government residential accommodation is available 
shall not be entitled to reimbursement under subclauses (3) 
and (4) of this clause except where entry or re-entry into 
such Government residential accommodation is delayed 
through circumstances beyond the employee's control. Such 
employee shall, subject to the production of receipts, be 
reimbursed actual reasonable accommodation and meal 
expenses for the employee, spouse and dependants less a 
deduction for normal living expenses prescribed in Schedule 
C. 

(6) If Government residential accommodation is not 
available at the date of appointment, transfer or promotion 
of an employee, the Department shall reimburse the 
employee for any cost of storage and insurance of the 
employee's furniture made reasonably necessary because of 
such delay. 

(7) Payment of the allowances under this clause shall not 
apply to employees transferred at their own expense in 
accordance with the provisions of Section 7C of the 
Education Act or to employees who seek transfers after 
periods of service of less than two years in a particular 
locality unless payment of an allowance is approved by the 
employer. 

(8) Where it can be shown by the employee that the 
allowances payable under subclauses (2) and (3) of this 
clause are insufficient to meet the actual costs incurred by 
the employee, a higher rate of reimbursement appropriate to 
the circumstances as determined by the employer shall 
apply. 

(9) Claims under this clause must be submitted to the 
Department within 12 months of the date the costs or 
expenses are incurred by the employee. 

(10) Any dispute arising out of the rate of reimbursement 
fixed pursuant to subclause (8) of this clause may be referred 
to the Tribunal. 

14.—Relieving Allowance. 
(1) An employee who is required to take up duty away 

from the employee's usual locality to relieve another 
employee or to perform special duty, and necessarily resides 
temporarily away from the usual place of residence shall be 
reimbursed reasonable expenses on the following basis: 

(a) Where the employee is:— 
(i) supplied with accommodation and meals free 

of charge, or 
(ii) accommodated at a Government institution, 

hostel or similar establishment and supplied 
with meals; reimbursement shall be in accor- 
dance with the rates prescribed in Column A, 
Items (1), (2), or (3) as the case may require, 
of Schedule C of this award. 

(b) Where the employee is fully responsible for 
accommodation, meals and incidental expenses 
and hotel or motel accommodation is utilised:— 

(i) For the first 42 days after arrival at the new 
locality reimbursement shall be in accor- 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 923 

dance with the rates prescribed in Column A, 
Items (4) to (8) of Schedule C. 

(ii) For periods in excess of 42 days after arrival 
in the new locality reimbursement shall be in 
accordance with the rates prescribed in 
Column B, Items (4) to (8) of Schedule C for 
employees with dependants or Column C, 
Items (4) to (8) of Schedule C for employees 
without dependants: Provided that the period 
of reimbursement under this subclause shall 
not exceed forty nine days without the 
approval of the employer. 

(c) Where the employee is fully responsible for 
accommodation, meals and incidental expenses 
and other than hotel or motel accommodation is 
utilised reimbursement shall be in accordance 
with the rates prescribed in Column A, Items (9), 
(10) or (11) of Schedule C. 

(d) If an employee whose normal duties do not 
involve camp accommodation is required to 
relieve or perform special duty resulting in a stay 
at a camp, the employee shall be paid camp 
allowance in accordance with the appropriate rates 
prescribed in Schedule E for the duration of the 
period spent in camp, and in addition, shall be paid 
a lump sum of $105.00 to cover incidental 
personal expenses: provided that an employee 
shall receive no more than one lump sum $105.00 
in any one period of three years. 

(2) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst on relief duty, 
provided leave for the period of such illness is approved in 
accordance with the existing sick leave provisions applica- 
ble to employees as at the date of ratification of this award 
and the employee continues to incur accommodation, meal 
and incidental expenses. 

(3) When an employee, who is required to relieve or 
perform special duties in accordance with subclause (1) of 
this clause, is authorised by the employer to travel to the new 
locality in the employee's own motor vehicle such officer 
shall be reimbursed for the return journey as follows: 

(a) An employee who is required to supply and 
maintain a motor vehicle as a term of employment 
for the period of relieving or special duties shall 
be reimbursed the appropriate rate prescribed by 
subclause (4) of Clause 17—Motor Vehicle 
Allowance of this Award for the distance neces- 
sarily travelled. 

(b) Where the employee will not be required to 
maintain a motor vehicle for the performance of 
the relieving or special duties reimbursement shall 
be on the basis of one half of the appropriate rate 
prescribed by subclause (4) of Clause 17—Motor 
Vehicle Allowance of this award, provided that 
the maximum amount of reimbursement shall not 
exceed the cost of the fare by public conveyance 
which otherwise would be utilised for such return 
journey. 

(4) Where it can be shown by the production of receipts 
or other evidence that an allowance payable under this 
clause would be insufficient to meet reasonable additional 
costs incurred, an appropriate rate of reimbursement shall 
be determined by the employer. 

(5) The provisions of Clause 18.—Travelling Allowances 
of this Award shall not operate concurrently with the 
provisions of this clause to permit an employee to be paid 
allowances in respect of both travelling and relieving 
expenses for the same period: provided that where an 
employee is required to travel on official business which 
involves an overnight stay away from the employee's 
temporary headquarters the employer may extend the 
periods specified in paragraph (b) of subclause (1) of this 
clause by the time spent in travelling. 

(6) An employee who is directed to relieve another 
employee or to perform special duty away from the 
employee's usual head quarters and is not required to reside 
temporarily away from the employee's usual place of 

residence shall, if the employee is not in receipt of a higher 
duties or special allowance for such work, be reimbursed the 
amount of additional fares paid in travelling by public 
transport to and from the place of temporary duty. 

15.—Removal Allowance. 
(1) An employee who is relocated in the ordinary course 

of appointment, promotion or transfer or on account of 
illness due to causes over which the employee has no control 
shall be reimbursed: 

(a) the actual reasonable cost of conveyance of the 
employee, the employee's spouse and dependants; 

(b) the actual reasonable cost of the packing and the 
conveyance of the employee's furniture, effects 
and appliances including insurance of such prop- 
erty whilst in transit; 

(c) an allowance of $477.00 for accelerated deprecia- 
tion and extra wear and tear on furniture, 
appliances and effects. Payment of this allowance 
to employees shall be made on every appointment, 
promotion or transfer. 

Where in the circumstances it is reasonable to do so, the 
furniture, effects and appliances of the employee may be 
transported on two separate dates not more than six months 
apart. 

(2) An employee located outside the Metropolitan 
Schools District who resigns after serving not less than two 
years in the locality shall be entitled to reimbursement of 
costs incurred in moving to the Metropolitan Schools 
District as provided in paragraphs (a) and (b) of subclause 
(1) of this clause and to the allowance for accelerated 
depreciation prescribed in paragraph (c) of subclause (1) of 
this clause. Where an employee has served for one year in 
the locality and the employee's resignation takes effect at 
the end of the school year, such employee shall be entitled 
to reimbursement of costs in moving to the Metropolitan 
Schools District as prescribed in paragraphs (a) and (b) of 
subclause (1) of this clause. Otherwise an employee who 
resigns shall not be entitled to any benefits under this clause 
unless the employer in his or her discretion otherwise 
determines. 

(3) An employee shall be reimbursed the full freight 
charges necessarily incurred in respect of the removal of the 
employee's vehicle. If authorised by the employer to travel 
to the new locality in the employee's own motor vehicle, the 
employee shall, for all purposes, be deemed to be in the 
course of his or her employment and shall be reimbursed for 
the distance necessarily travelled outside the Metropolitan 
Schools District at the following rates: 

(a) Within District 1 at the rate of 0.5 of the 
appropriate rate of hire prescribed by Clause 
17.—Motor Vehicle Allowance, of this award. 

(b) Within District 2 at the rate of 0.625 of the 
appropriate rate of hire so prescribed. 

(c) Within Districts 3—6 inclusive at the appropriate 
rate of hire so prescribed. 

(4) The rates prescribed in subclause (3) shall be paid 
subject to the following conditions: 

(a) the journey is by the shortest practical route. 
(b) the reimbursement does not exceed the cost of the 

air fare for the employee, spouse and dependents. 
(c) the reimbursement does not exceed the cost of the 

employee's air fare when the employee's family 
travels by other means. 

(5) The maximum reimbursement for the cost of the 
packaging and the conveyance of furniture, appliances and 
effects including insurance whilst in transit shall be as 
determined by the employer. Only necessary household 
furniture, appliances and effects shall be taken into 
consideration. 

(6) Receipts must be produced for all sums paid. 
(7) The employer may, in lieu of cost of conveyance, 

authorise payment of an amount to compensate for loss in 
any case where an employee with prior approval disposes 
of the employee's furniture, appliances and effects instead 



924 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

of removing them to the employee's new headquarters, 
provided that such payment shall not exceed the sum which 
would have been paid if such furniture, appliances and 
effects had been removed by the cheapest form of transport 
available. 

(8) Where an employee is transferred or promoted and the 
accommodation provided is furnished, and as a conse- 
quence, it is reasonably necessary for the employee to store 
all or part of the furniture owned by the employee, the actual 
cost of such storage and insurance as approved and 
authorised by the employer shall be reimbursed. 

(9) Where an employee of single status is transferred or 
appointed to a locality and such status is subsequently 
changed, the employee shall be reimbursed for reasonable 
freight charges for any reasonable additional furniture 
movement required by the employee. 

(10) All employees appointed, promoted or transferred to 
localities north of 30 degrees latitude shall have included in 
the air ticket both to and from the locality; an allowance for 
25 kilograms excess baggage. An excess baggage allowance 
of 16 kilograms is to be provided for children under 3 years 
of age who are not fare-paying passengers. 

(11) Where a spouse referred to in this clause is also an 
employee who is appointed, promoted or transferred to the 
same locality as the employee, a spouse may not claim 
allowances for reimbursement of expenses incurred on 
behalf of the spouse and dependents and claimed for by the 
employee. 

(12) Payment of the allowances under this clause shall not 
apply to employees transferred at their own expense in 
accordance with the provisions of Section 7C of the 
Education Act, or to employees who seek transfers after 
periods of service of less than two years in a particular 
locality unless payment of an allowance is approved by the 
employer. 

(13) Where an employee is appointed, promoted or 
transferred and incurs expenses in the areas referred to in 
paragraph (a) as a result of that move then the employee 
shall be granted a Disturbance Allowance and shall be 
reimbursed the actual expenditure incurred upon production 
of receipts. 

(a) The Disturbance Allowance shall include: 
(i) costs incurred for telephone installation at the 

new residence provided that the cost of 
telephone installation shall be reimbursed 
only where a telephone was installed at the 
employee's former residence including de- 
partmental accommodation; 

(ii) costs incurred with the connection or re- 
connection of services to the household, 
including departmental accommodation for 
water, gas or electricity. 

(14) Claims under this clause must be made within twelve 
months of the appointment, promotion or transfer. 

16.—Vacation Travel Concessions. 
(1) Employees employed in Districts 3, 4, 5 and 6 as 

defined in Clause 6—-Definitions of this award shall be 
entitled to the concessions specified in Schedule F once per 
year when proceeding to either Perth or Geraldton in the 
summer vacation. 

Provided that employees who have served a full school 
year or an equivalent period in the district may defer taking 
the concession until the following May or August vacation. 

(2) An employee may elect to travel elsewhere than to a 
centre referred to in subclause (1) and, in that event, shall 
be paid the cost of that travel up to an amount not exceeding 
the value of benefits to which the employee is entitled under 
that subclause. 

(3) Employees employed in District 2 as defined in Clause 
6—Definitions of this award, shall be paid fares by road 
and/or rail to Perth for the employee, dependent spouse and 
dependants once every two years. An employee who elects 
to travel by road in the employee's own vehicle shall be paid 
at 0.625 of the appropriate rate prescribed by Clause 
17—Motor Vehicle Allowance, of this award. 

(4) The mode of travel used by employees under this 
clause shall be subject to the approval of the employer. 

(5) When an employee and the family of the employee 
travel together by rail, first class rail fare shall be allowed 
for the employee, the employee's dependent spouse and 
dependants. 

(6) An employee who is eligible for a travel concession 
in accordance with subclauses (1) and (2) of this clause and 
who travels by private motor vehicle shall be paid the full 
rates in accordance with the appropriate rate prescribed by 
Clause 17—Motor Vehicle Allowance, of this award 
provided that the amount of payment shall not exceed the 
cost: 

(a) of a return air fare by public air services of an 
employee when travelling alone or the return air 
fares of the employee, employee's dependent 
spouse and dependants when travelling together, 
and 

(b) where air travel is inappropriate, of a return 
first-class rail fare of an employee when travelling 
alone or the return first-class rail fares of the 
employee's dependent spouse and dependants 
when travelling together. 

(7) Where an employee, subject to subclause (4) of this 
clause travels by private motor vehicle and through no fault 
of the employee is prevented by natural disaster, such as 
flood or cyclone, from returning to the locality in which the 
lecture is employed after the vacation, the employee shall 
be paid any reasonable costs incurred in transporting the 
employee, the family of the employee and the motor vehicle 
to that locality by alternative means approved by the 
employer. 

17.—Motor Vehicle Allowance. 
(1) Definitions 
For the purposes of this clause— 

"A year" shall mean 12 months commencing on the 
first day of July and ending on the thirtieth day of June 
next following. 

"Metropolitan Area" means that area within a 
radius of fifty (50) kilometres from the Perth City 
Railway Station. 

"Qualifying Service" shall include all service in 
positions where there is a requirement as a term of 
employment to supply and maintain a motor vehicle for 
use on official business but shall exclude all absences 
which effect the entitlements prescribed in Clause 
16—Vacation Travel Concessions, of this award. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the metropolitan area 
and the South West land division. 

"South West land division" means the South West 
land division as defined by section 28 of the Land Act, 
1933-1972 excluding the area contained within the 
metropolitan area. 

"Term of employment" shall mean a requirement 
made known to the employee either by way of 
publication in the advertisement for the position or 
written advice to the officer contained in the offer for 
the position or oral communication at interview by the 
interviewing officer; and such requirement is accepted 
by the employee either in writing or orally. 

(2) (a) An employee who is required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment shall 
be reimbursed in accordance with the appropriate 
rates set out in Part 1 of Schedule D for journeys 
travelled on official business and approved by the 
employer or an authorised employee. Official 
business for the purposes of this clause, shall 
include: 

measuring bus routes, travelling between dis- 
persed locations for the purpose of lecturing when 
not part of the usual duties of the employee, 
transporting sick students, collecting official mail 
and stock, official banking, student sports meet- 
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ings, student camps, field trips, site visits and 
in-service training courses. 

(b) An employee who is reimbursed under the 
provisions of paragraph (a) of subclause (2) of this 
clause will also be subject to the following 
conditions: 

(i) for the purposes of paragraph (a) of subclause 
(2) of this clause an employee shall be 
reimbursed with the appropriate rates set out 
in Part 1 of Schedule D for the distance 
travelled from the employee's residence to 
the place of duty and for the return distance 
travelled from place of duty to residence 
except on a day where the employee travels 
direct from residence to headquarters and 
return and is not required to use the vehicle 
on official business during the day; 

(ii) where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropri- 
ate rate applicable to each of the areas 
traversed as set out in Part 1 of Schedule D. 

(iii) where an employee does not travel in excess 
of 4,000 kilometres in a year an allowance 
calculated by multiplying the appropriate 
rate per kilometre by the difference between 
the actual distance travelled and 4,000 
kilometres shall be paid to the employee 
provided that where the employee has less 
than twelve months qualifying service in the 
year then the 4,000 kilometre distance, will 
be reduced on a pro rata basis and the 
allowance calculated accordingly; 

(iv) where a part-time employee is eligible for a 
payment of an allowance under subparagraph 
(b)(iii) of subclause (2) of this clause such 
allowance shall be calculated on the propor- 
tion of total hours worked in that year by the 
employee to the annual standard hours had 
the employee been employed on a full time 
basis for the year; 

(v) an employee who is required to supply and 
maintain a motor vehicle for use on official 
business is excused from this obligation in 
the event of his/her vehicle being stolen, 
consumed by fire, or suffering a major and 
unforeseen mechanical breakdown or acci- 
dent, in which case all entitlement to reim- 
bursement ceases while the employee is 
unable to provide the motor vehicle or a 
replacement; 

(vi) the employer may waive the requirement that 
an employee supply and maintain a motor 
vehicle for use on official business, by giving 
three month's written notice of the intention 
to do so to the employee concerned. 

(3) (a) Subject to subclause (2) of this clause, an 
employee who is not normally required to supply 
and maintain a motor vehicle as a term of 
employment and who is required to relieve an 
employee required to supply and maintain a motor 
vehicle as a term of employment shall be 
reimbursed all expenses incurred in accordance 
with the appropriate rates set out in Part 1 of 
Schedule D for all journeys travelled on official 
business and approved by the employer where the 
employee is required to use the vehicle on official 
business whilst carrying out the relief duty. 

(b) For the purposes of paragraph (a) of this subclause 
an employee shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set in Part 1 of Schedule D for the distance 
travelled from the officer's residence to place of 
duty and the return distance travelled from the 
place of duty to residence except on a day where 
the employee travels direct from residence to 

headquarters and return and is not required to use 
the vehicle on official business during the day. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Part 1 of Schedule D. 

(d) For the purpose of this subclause the allowance 
prescribed in subparagraphs (iii), (iv) and (vi) of 
paragraph (b) of subclause (2) of this clause shall 
not apply. 

(4) (a) An employee who is not required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment, but 
when requested by the employer voluntarily 
consents to use the vehicle shall for journeys 
travelled on official business approved by the 
employer be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
Parts 2 and 3 of Schedule D. 

(b) For the purpose of paragraph (a) of this subclause 
an employee shall not be entitled to reimburse- 
ment for any expenses incurred in respect to the 
distance between the employee's residence and 
headquarters and the return distance from head- 
quarters to residence. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Part 2 of Schedule D if applicable. 

(5) In cases where employees are required to tow 
departmental caravans on official business, the additional 
rate shall be three cents per kilometre. When departmental 
trailers are towed on official business the additional rate 
shall be two cents per kilometre. 

(6) An employee who is required to accompany student 
groups attending educational and sporting functions when 
public transport is used, shall be reimbursed the cost of the 
fare incurred. 

(7) Employees shall be reimbursed all expenditure outlaid 
while using a Government vehicle on approved Departmen- 
tal business. 

18.—Travelling Allowance. 
(1) An employee who travels on official business shall be 

reimbursed reasonable expenses according to the provisions 
contained in this clause provided that such travelling is 
authorised by an officer approved by the employer. 

(2) When a trip necessitates an overnight stay away from 
headquarters and the employee: 

(a) is supplied with accommodation and meals free of 
charge; or 

(b) attends a course, conference, etc., where the fee 
paid includes accommodation and meals; or 

(c) travels by rail and is provided with a sleeping 
berth and meals; or 

(d) is accommodated at a Government institution, 
hostel or similar establishment and supplied with 
meals, reimbursement shall be in accordance with 
the rates prescribed in Column A, Item (1), (2), or 
(3) of Schedule C. 

(3) When a trip necessitates an overnight stay away from 
the employee's headquarters and the employee is fully 
responsible for the provision of accommodation, meals and 
incidental expenses: 

(a) where hotel or motel accommodation is utilised 
reimbursement shall be in accordance with the 
rates prescribed in Column A, Items (4) to (8) of 
Schedule C of this award. 

(b) where other than hotel or motel accommodation 
is utilised reimbursement shall be in accordance 
with rates prescribed in Column A, Items (9), (10) 
or (11) of Schedule C of this award. 
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(4) When a trip necessitates an overnight stay away from 
headquarters and accommodation only is provided at no 
charge to the employee, reimbursement shall be made in 
accordance with the rates prescribed in Column A, Items (1), 
(2), or (3) and Items (12), (13), or (14) of Schedule C of this 
award subject to the employees' certification that each meal 
claimed was actually purchased. 

(5) To calculate reimbursement under subclauses (1) and 
(2) of this clause for a part of a day, the following formula 
shall apply— 

(a) if departure from headquarters is: 
before 8.00am—100% of the daily rate. 
8.00am or later but prior to 1.00pm—90% of 
the daily rate. 
1.00pm or later but prior to 6.00pm—75% of 
the daily rate. 
6.00pm or later—50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm—10% of 
the daily rate. 
I.00pm or later but prior to 6.00pm—25% of 
the daily rate. 
6.00pm or later but prior to 11.00pm—50% 
of the daily rate. 
II.00pm or later—100% of the dally rate. 

(6) When an employee travels to a place outside a radius 
of 50 kilometres measured from the employee's headquar- 
ters, and the trip does not involve an overnight stay away 
from headquarters, reimbursement for all meals claimed 
shall be at the rates set out in Column A, Items (12) or (13) 
of Schedule C subject to the employee's certification that 
each meal claimed was actually purchased. Provided that 
when an officer departs from headquarters before 8.00am 
and does not arrive back at headquarters until after 11.00pm 
on the same day reimbursement shall be at the appropriate 
rate prescribed in Column A, Items (4) to (8) of Schedule 
C. 

(7) When it can be shown to the satisfaction of the 
employer by the production of receipts that reimbursement 
in accordance with Schedule C does not cover an em- 
ployee's reasonable expenses for a whole trip the employee 
shall be reimbursed the excess expenditure. 

(8) In addition to the rates contained in Schedule C an 
employee shall be reimbursed reasonable incidental ex- 
penses such as train, bus and taxi fares, official telephone 
calls, laundry and dry cleaning expenses, on production of 
receipts. 

(9) If, on account of lack of suitable transport facilities, 
an employee necessarily engages reasonable accommoda- 
tion for the night prior to commencing travelling on early 
morning transport the employee shall be reimbursed the 
actual cost of such accommodation. 

(10) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst travelling, provided 
leave for the period of such illness is approved in accordance 
with the existing sick leave provisions applicable to 
employees as at the date of ratification of this award and the 
employee continues to incur accommodation, meal and 
incidental expenses. 

(11) Reimbursement claims for travelling in excess of 14 
days in one month shall not be passed for payment by a 
certifying officer unless the employer has endorsed the 
account. 

(12) An employee who is relieving at or temporarily 
transferred to any place within a radius of 50 kilometres 
measured from headquarters shall not be reimbursed the cost 
of midday meals purchased, but an employee travelling on 
duty within that area which requires absence from headquar- 
ters over the usual midday meal period shall be paid the rate 
prescribed by Item (17), of Schedule C for each meal 
necessarily purchased, provided that: 

(a) such travelling is not a normal feature in the 
performance of the employee's duties; and 

(b) such travelling is not within the suburb in which 
the employee resides; and 

(c) total reimbursement under this subclause for any 
day period shall not exceed the amount prescribed 
by Item (18) of Schedule C. 

19.—Excess Travelling Allowance. 
(1) (a) An employee appointed, promoted or transferred 

to a college outside the Metropolitan Schools 
District, who is unable to obtain suitable residen- 
tial accommodation within 30 kilometres of the 
college shall be reimbursed for any travel to and 
from the college in excess of 30 kilometres each 
way necessarily undertaken in the employee's 
own motor vehicle. In calculating distances no 
travel within the Metropolitan Schools District 
shall count. 

(b) Payment of an allowance under this clause is 
dependent upon: 

(i) a College Director certifying that no suitable 
accommodation within 30 kilometres of the 
college, or alternative means of transport, 
was available; 

(ii) the employee demonstrating that an applica- 
tion has been made for GEHA housing and 
that no government accommodation is avail- 
able within 30 kilometres from their place of 
employment; 

(iii) the employee demonstrating that there is no 
suitable private accommodation available 
within 30 kilometres from the place of 
employment by attaching a current letter 
from a real estate agent of the locality which 
states the lack of suitable accommodation in 
the locality; 

(iv) the claim having been lodged within 12 
months of the travel having taken place. 

(c) Reimbursement under this clause shall be on the 
basis of 0.625 of the appropriate rate as prescribed 
by Clause 17.—Motor Vehicle Allowance of this 
award. 

(2) An employee required to travel between colleges on 
official duty shall be reimbursed in accordance with the 
appropriate rate prescribed by Clause 17.—Motor Vehicle 
Allowance of this award, for the use of the employee's own 
vehicle. No reimbursement shall be provided if the 
employee has more than two hours break between duty time 
in the first college and time needed to commence travelling 
to the second college. 

(3) Eligibility for the Excess Travelling Allowance will 
be re—assessed when suitable accommodation becomes 
available within 30 kilometres of the employee's place of 
employment. 

20.—Property Allowance. 
(1) Definitions 
For the purpose of this clause— 

"Prescribed expenses" shall mean: 
(a) Legal fees in accordance with the Solicitor's 

Remuneration Order 1976 mutatis mutandis, 
duly paid to a solicitor or in lieu thereof fees 
charged by a settlement agent for profes- 
sional costs incurred in respect of the sale or 
purchase, the maximum fee to be claimed 
shall be as set out under Item (8) of the above 
order. 

(b) Disbursements duly paid to a solicitor or a 
settlement agent necessarily incurred in 
respect of the sale or purchase of the 
residence. 

(c) Real Estate Agent's Commission in accor- 
dance with that fixed by the Real Estate and 
Business Agents' Supervisory Board, acting 
under Section 61 of the Real Estate and 
Business Agents' Act, 1978, duly paid to an 
agent for services rendered in the course of 



and incidental to the sale of the property, the 
maximum fee to be claimed shall be fifty per 
cent (50%) as set out under Items 1 or 
2—Sales by Private Treaty or Items 1 or 
2—Sales by Auction of the Maximum Remu- 
neration Notice, 

(d) Stamp Duty. 
(e) Fees paid to the Registrar of Titles or to the 

officer performing duties of a like nature and 
for the same purpose in another State of the 
Commonwealth. 

(f) Expenses relating to the execution or dis- 
charge of a first mortgage. 

(g) The amount of expenses reasonably incurred 
by the employee in advertising the residence 
for sale. 

(2) Subject to the exclusions expressed in this clause, 
when an employee is transferred or promoted from one 
locality to another, the employee shall be entitled to be paid 
a property allowance for reimbursement of prescribed 
expenses incurred:— 

(a) in the sale of a residence in the employee's former 
locality which, at the date on which the employee 
received notice of transfer to the new locality: 

(i) the employee owned and occupied; or 
(ii) the employee was purchasing under a con- 

tract of sale and occupying; or 
(iii) the employee was constructing for personal 

occupation on a permanent basis on comple- 
tion of construction; and 

(b) in the purchase of residential land for the purpose 
of erecting a residence thereon for personal 
occupation on a permanent basis in the new 
locality. 

(3) An employee transferred at his or her own expense in 
accordance with the provisions of Section 7C of the 
Education Act and an employee who applies for and is 
granted a transfer after periods of service of less than two 
years in a particular locality shall not be entitled to be paid 
a property allowance under this clause unless payment is 
expressly approved by the employer. 

(4) An employee is not entitled to the payment of a 
property allowance in respect of a sale or purchase within 
the terms of subclause (2) of this clause which is effected 
more than twelve months after the date on which the 
employee took up duty in the new locality or after the date 
on which the employee received notification of transfer back 
to the former locality, provided that the employer may in 
exceptional circumstances grant an extension of time for 
such period as is deemed reasonable. 

(5) An employee is not entitled to be paid a property 
allowance under paragraph (b) of subclause (2) of this clause 
unless that employee is entitled to be paid a property 
allowance under paragraph (a) of subclause (2) of this clause 
unless the employee can show that it is necessary to 
purchase a residence or land for the purpose of erecting a 
residence thereon in the new locality because of the transfer 
or promotion of the employee. 

(6) For the purposes of this clause, it is immaterial that 
the relevant transaction is made or entered into: 

(a) in the case of a married employee solely, jointly 
or as a tenant in common with: 

(i) the employee's spouse; 
(ii) a dependent relative; or 

(iii) the employee's spouse and a dependent 
relative. 

(b) in the case of any other employee solely or jointly 
or as a tenant in common with a dependent relative 
living with the employee. 

(7) Where an employee sells or purchases a residence 
jointly or as a tenant in common with another person or other 
persons, not being a person referred to in the immediately 
preceding subclause, such employee shall be reimbursed 

only the proportion of the prescribed expenses for which the 
employee is responsible. 

(8) An application by an employee for a property 
allowance shall be accompanied by satisfactory evidence of 
the payment by the employee of the prescribed expenses. 

(9) Any dispute arising as to the entitlement of an 
employee under this clause may be referred to the Tribunal. 

21.—Camping Allowance. 
(1) Definitions 
For the purposes of this clause: 

"Camp of a permanent nature" shall mean single 
room accommodation in skid mounted or mobile type 
units, caravans, or barrack type accommodation where 
the following are provided in the camp— 

Water is freely available; 
Ablutions including a toilet, shower or bath and 

laundry facilities; 
Hot water system; 
A kitchen, including a stove and table and 

chairs, except in the case of a caravan equipped 
with its own cooking and messing facilities; 

An electricity or power supply; and 
Beds and mattresses except in the case of 

caravans containing sleeping accommodation. 
For the purpose of this definition caravans 

located in caravan parks or other locations where 
the above are provided shall be deemed a camp of 
a permanent nature. 

"House" shall mean a house, duplex or cottage 
including transportable type accommodation which are 
self contained and in which the facilities prescribed for 
"camp of a permanent nature" are provided. 

"Other than a permanent camp" shall mean a camp 
where any of the above are not provided. 

(2) An employee who is stationed in a camp of a 
permanent nature, where facilities of a good standard are 
provided, shall be paid the appropriate allowance prescribed 
in Schedule E for each day spent camping; provided that no 
such allowance shall be paid when an employee occupies 
a departmental house within or near the precincts of a camp. 

(3) An employee who is stationed in a camp—other than 
a permanent camp—or is required to camp out, shall be paid 
the appropriate allowance presented in Schedule E for each 
day spent camping. 

(4) This clause shall be read in conjunction with Clause 
15.—Removal Allowance and Clause 14.—Relieving Al- 
lowance of this award for the purpose of paying allowances, 
and camping allowance shall not be paid for any period in 
respect of which travelling, transfer or relieving allowances 
are paid. Where portions of a day are spent camping, the 
formula contained in subclause (5) of Clause 18.— 
Travelling Allowance of this award. 

For the purposes of this subclause, arrival at headquarters 
shall mean the time of actual arrival at camp. Departure from 
headquarters shall mean the time of actual departure from 
camp or the time of ceasing duty in the field subsequent to 
breaking camp, whichever is the later. 

(5) Whenever an employee provided with a caravan is 
obliged to park the caravan at a caravan park the employee 
shall be reimbursed the rental charges paid to the authority 
controlling the caravan park, in addition to the payment of 
camping allowance. 

Part III—Leave Provisions. 
22.—Leave to Attend Union Business. 

(1) (a) The employer shall grant paid leave of absence 
during ordinary working hours to an employee— 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a Union nominated representative of 
the employees is required to attend negotia- 
tions and/or conferences between the Union 
and employer; 
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(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings; 

(iv) who as a Union nominated representative of 
the employees is required to attend joint 
union/management consultative committees 
or working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee, such application 
to be submitted in reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
for the Union business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school or college not being unduly affected. 

23.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by the Union to 
attend short courses conducted or approved by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties 
to this award. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted to the employee in any one calendar year provided 
that the total leave being granted in that year and in the 
- brequent year does not exceed ten days. 

(?) Leave of absence will be granted at the ordinary 
rate of pay. 

) When a public holiday or school vacation falls 
during the duration of a course a day off in lieu 
of that day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school or college not being unduly affected and to the 
convenience of the employer. 

(5) (a) Any application by the employee shall be submit- 
ted to the employer for approval at least four 

weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the Union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and 
the authority which is conducting the course. 

(6) A qualifying period of twelve months employment 
shall be served before an employee is eligible to attend 
courses or seminars of more than a half day duration. The 
employer may, where special circumstances exist, approve 
an application to attend a course or seminar where an 
employee has less than twelve months service. 

(7) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

Part IV—Other Provisions. 
24.—Deduction of Union Subscriptions. 

(1) The employer shall deduct such subscriptions as 
indicated by the Union. Subscriptions shall be deducted 
from each pay period. 

(2) Payroll Deduction Authority Forms shall be com- 
pleted by employees. Where the employer requires a 
standard procuration form, that form shall be used. 

(3) Where required by the employer or the Union, the 
Union Secretary, or person acting in his or her stead, shall 
countersign all forms and forward them to the employer's 
payroll officer. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first appropriate period 
following receipt of a completed Payroll Deduc- 
tion Authority Form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (5) of this clause 
or until that Authority is cancelled in writing by 
the employee. 

(b) Where the Payroll Deduction Authority Form 
authorises the employer to deduct Union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of Union subscription to be deducted. 
The employer shall implement any change to 
Union subscriptions no later than one month after 
being notified by the Union except where the 
Union nominates a later date. 

(5) The collection of any nomination fee, arrears, levies 
or fines shall not be the responsibility of the employer. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation to the Union at such 
intervals as are agreed between the employer and the Union. 

25.—Liberty to Apply. 
Leave is reserved for either party to apply during the term 

of the award in respect of the following matters: 
parenting leave; 
country service incentives; 
bereavement leave; 
permanent part time employment; 
promotional appeal system; 
lecturer training; 
class sizes 
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Schedule A—Parties. 
Name 

Employer Respondent 
Minister for Education 

Union Respondent 
State School Tfeachers 
Union of W.A. (Inc.) 

Address 

c/—Department of Employ- 
ment, Vocational Education 
and Training, 151 Royal 
Street, EAST PERTH WA 
6004 

150-152 Adelaide Tfcrrace, 
PERTH WA 6006 

Schedule B—Location Allowance. 
Effective on and from 1 January 1991. 

District 1 

Badgingarra 
Ballidu 
Beacon 
Bencubbin 
Binnu 
Borden 
Buntine 
Cadoux 
Camamah 
Cervantes 
Chowerup 
Coorow 
Dalwallinu 
Eneabba 
Gabbin 
Gairdner River 
Glenorchy 
Hyden 
Jerramungup 
Jurien 
Kalannie 
Karlgarin 
Latham 
Leeman 
Mingenew 
Morawa 
Mt Many Peaks 
Mt Walker 
Mullewa 
Narembeen 
Ongerup 
Perenjori 
Pingaring 
Pingrup 
South Stirling 
Tardun 
Three Springs 
Tincurrin 
Wellstead 
Wubin 
Yuna 

DISTRICT 2 

Bodallin 
Bremer Bay 
Burracoppin 
Mt Hampton 
Mukinbudin 
Munglinup 
Newdegate 
Norseman 
Ravensthorpe 
Salmon Gums 
Scaddan 
Southern Cross 
Varley 
Westonia 
Wialki 

Per Annum 

Per Annum 

DISTRICT 3 per Annum 
$ 

Cue 3133 
Kalbarri 2352 . 
Laverton 3133 
Leinster 3211 
Leonora 3133 
Meekatharra 2543 
Menzies 2339 
Mt Magnet 3133 
Mt Margaret 3346 
Sandstone 3577 
Useless Loop 3251 
Wiluna 3557 
Yalgoo 3133 

DISTRICT 4 Per Annum 
$ 

Blackstone 6033 
Burringurrah 4469 
Carnarvon 2109 
Coonana 3665 
Gascoyne Junction 4250 
Giles (Warakuma) 6033 
Jameson (Manta Maru) 6791 
Rawlinna 4124 
Shark Bay 3251 
Tjukurla 6207 
Warburton 6791 
Warburton West (Tjirrkarli) 6207 
Wamarm 6793 
Wingellina (Irruntja) 6033 

DISTRICT 5 Per Annum 
$ 

Broome 4902 
Camballin 7070 
Cherrabun 6831 
Christmas Creek (Wangkatjunga) 6831 
Dampier 4355 
Derby 5119 
Exmouth 4355 
Fitzroy 6791 
Gogo 7157 
Goldsworthy 4299 
Halls Creek 6033 
Hedland 4721 
Jigalong 5075 
Karratha _ 5062 
La Grange 6286 
Marble Bar 5701 
Mt Cooke 6793 
Muludja (Fossil Downs) 7157 
Newman 4299 
Nullagine 6791 
Onslow 4902 
Pannawonica 5384 
Paraburdoo 4299 
Pollock Hills (Kiwirrkurra) 6367 
Roeboume 4902 
Shay Gap 4366 
Telfer 6791 
Tom Price 4299 
Wickham 4355 
Yandeyarra 6443 

DISTRICT 6 Per Annum 
$ 

Cygnet Bay 6856 
Dunham River (Doon Doon) 6830 
Glen Hill 6476 
Kalumburu 7243 
Koolan Island 6113 
Kununurra 6416 
Mt Bamett 7482 
One Arm Point 6788 
Oombulgurri 7028 
Wyndham 6416 



Schedule C—Appointment, Promotion, Transfer, Relieving 
and Travelling Allowance. 

Clause 13.—Allowances Payable on Appointment, Pro- 
motion or Transfer 

Clause 14.—Relieving Allowance 
Clause 18.—Travelling Allowance 

Effective on and from 1 July 1992. 
Column A Column B Column C 

Item Particulars Daily Rate Daily Rate Daily Rate 
Officers Officers 

with without 
Dependants: Dependants: 

Relieving Relieving 
Allowance Allowance 
for Period for Period 
in Excess in Excess 

of 42 days of 42 days 
Allowance to Meet Incidental Expenses 
(1) WA—South of 26 de- 6.50 

grees South Latitude 
(2) WA—North of 26 de- 8.40 

grees South Latitude 
(3) Interstate 8.40 
Accommodation Involving an Overnight Stay in a Hotel or Motel 

$ $ $ 
(4) WA—Metropolitan 

Hotel or Motel 
118.70 59.35 39.55 

(5) Locality South of 26 de- 
grees South Latitude 

93.20 46.60 31.05 

(6) Locality North of 26 de- 
grees South Latitude: 

Column A Column B Column 
Broome 151.40 75.70 50.45 
Carnarvon 145.55 72.80 48.50 
Dampier 132.90 66.45 44.30 
Derby 111.75 55.90 37.25 
Exmouth 114.40 57.20 38.15 
Fitzroy Crossing 127.90 63.95 42.65 
Gascoyne Junction 93.40 46.70 31.15 
Halls Creek 129.90 64.95 43.30 
Karratha 155.25 77.60 51.75 
Kununurra 131.55 65.80 43.85 
Marble Bar 122.40 61.20 40.80 
Newman 164.90 82.45 54.95 
Nullagine 84.40 42.20 28.15 
Onslow 129.40 64.70 43.15 
Pannawonica 104.90 52.45 34.95 
Paraburdoo 163.90 81.95 54.65 
Port Hedland 142.40 71.20 47.45 
Roeboume 69.40 34.70 23.15 
Sandfire 95.70 47.85 31.90 
Shark Bay 107.90 53.95 35.95 
Tom Price 104.40 52.20 34.80 
Turkey Creek 85.40 42.70 28.45 
Wickham 117.90 58.95 39.30 
Wyndham 109.40 54.70 36.45 

(7) Interstate—Capital City 
Sydney 171.40 85.70 57.15 
Melbourne 170.90 85.45 56.95 
Other Capitals 148.90 74.45 49.65 

(8) Interstate—Other Than 
Capital City 

93.20 46.60 31.05 

Accommodation Involving an Overnight Stay at Other Than a Hotel or Motel 

(9) WA—South of 26 de- 
$ 

44.35 
grees South Latitude 

GO) WA—North of 26 de- 56.10 
grees South Latitude 

(ID Interstate 56.10 
Travel Not Involving an Overnight Stay or Travel Involving an Overnight 
Stay Where Accommodation Only is Provided 
(12) WA—South of 26 de- $ 

grees South Latitude: 
Breakfast 9.20 
Lunch 9.20 
Evening Meal 19.45 

(13) WA—North of 26 de- 
grees South Latitude: 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

(14) Interstate: $ 
Breakfast 9.70 
Lunch 13.50 
Evening Meal 24.50 

Deduction for Normal Living Expenses 
(15) Each Aduh 16 JO 
(16) Each Child 2.85 
Midday Meal 
(17) Rate per meal 4.00 
(18) Maximum reimburse- 20.00 

ment per pay period 

Schedule D—Motor Vehicle Allowance. 
Part 1—Motor Car. 

Effective on and from 1 July 1991. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over Over 1600 cc 

2600 cc 1600 cc & Under 
-2600 cc 

Metropolitan Area 
First 4000 kilometres 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kilometres 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5" South Latitude 
First 4000 kilometres 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 22.2 
Over 16000 kms 28.1 24.9 22.1 
Rest of the State 
First 4000 kilometres 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 26.2 23.2 21.0 
Over 16000 kms 27.6 24.3 21.7 

Part 2—Motor Car. 
Effective on and from 1 July 1991. 

Area and Details Engine Displacement 
(in cubic centimetres) 

Rate per kilometre Over Over 1600 cc 
2600 cc 1600 cc & Under 

-2600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Part 3—Motor Cycle. 
Effective on and from 1 July 1991. 

Distance Travelled During a Rate 
Year on Official Business Cents per kilometre 
Rate per kilometre 17.1 

Schedule E—Camping Allowance. 
Clause 21.—Camping Allowance. 

South of 26 degrees South Latitude 
Item Rate 

Per Day 
$ 

1. Permanent Camp—Cook pro- 19.10 
vided by the employer 

2. Permanent Camp—No cook pro- 27.35 
vided by the employer 

3. Other Camping—Cook provided 31.80 
by the employer 

4. Other Camping—No cook pro- 38.20 
vided 

North of 26 degrees South Latitude 
Item Rate 

Per Day 
$ 

1. Permanent Camp—Cook pro- 25.00 
vided by the employer 

2. Permanent Camp—No cook pro- 31.35 
vided by the employer 

3. Other Camping—Cook provided 37.70 
by the employer 

4. Other Camping—No cook pro- 44.10 
vided 

Schedule F—Vacation Travel Concession. 
Mode Of Travel Concessions 
To Be Allowed 
(a) Air—employee and fam- Free Passes for the em- 

ily travelling together ployee, dependent spouse 
and dependents 
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(b) Sea—employee and Free passes for the em- 
family travelling to- ployee, dependent spouse 
gether and dependents 

(c) Road—employee and Full rates for use of private 
family travelling to- motor vehicle in accordance 
gether with subclause (6) of Clause 

16.—Vacation Travel Con- 
cessions 

(d) Air and Road—em- Full rates for use of private 
ployee travelling by pri- motor vehicle in accordance 
vate motor vehicle and with subclause (6) of Clause 
remainder of the family 16.—Vacation Travel Con- 
by air cessions 

(e) Sea and Road—em- Full rates for use of private 
ployee travelling by pri- motor vehicle in accordance 
vate motor vehicle and with subclause (6) of Clause 
the remainder of the 16. Vacation Travel Con- 
family by sea cessions. Free passes for the 

employee's dependent 
spouse and dependents. 

(f) Sea and Air—employee Free passes in each case for 
travelling by air and re- the teacher, the employee's 
mainder of family by sea dependent spouse and de- 

pendents. 
Appendix 1. 

ADVANCED SKILLS LECTURER 1 (ASL 1) 
Criteria: 

* Tfeaching qualification plus vocational qualifica- 
tion. 

* At least five years teaching experience. 
* Enhanced teaching skills. 
* Demonstrated application of current technical 

knowledge and competencies in the industrial 
vocation or professional field closely related to the 
teaching area. 

* Ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

* Demonstrated satisfactory performance. 
Assessment: 

* Applicants will be assessed against the criteria by 
a panel comprising College Director or nominee, 
Associate Director and an Advanced Skills Lec- 
turer from another College. In the start-up phase, 
this position will be filled by an appropriately 
skilled and experienced person from the Advanced 
skill range. The Union shall be invited to nominate 
a representative as a panel member. 

Role of Duties of ASL 1: 
An ASL 1 would be expected to have skills and qualities 

that are recognised as outstanding in education delivery. 
The main function of the position is to use those skills in 

the delivery of educational materials and provide opportuni- 
ties to share them with peers, new teachers and other 
interested groups such as industry. 

The ASL 1 would also assist in: 
* the support and induction of new lecturers; 
* providing support on committees within the 

College dealing with educational matters involv- 
ing programs; 

* undertaking industry liaison; 
* providing course information and advice for 

students on specific programs; 
* accepting responsibility for implementation of 

aspects of new curricula and innovative teaching 
methods. 

Application Process for ASL 1: 
Applications for college based consideration for assess- 

ment as ASL 1 will be called for annually. Notices will be 
published in the DEVET Human Resources Information 
Bulletin. 

Appendix 2. 
ADVANCED SKILLS COUNSELLOR 1 (ASC 1) 
Criteria: 

* Full registration under the Psychologists Registra- 
tion Act, 1976. 

* Teaching qualification. 
* At least five years professional experience in the 

provision of counselling and information services 
to students in technical education. 

* Enhanced counselling skills as assessed, in: 
— personal, educational and vocational coun- 

selling of students and prospective students 
of institutions providing post-secondary/ 
technical education; 

— personnel and student selection. 
* Demonstrated application of current professional 

competencies. 
* Ability to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the leader- 
ship environment. 

Major Function: 
Provides the full range of counselling and information 

services. 
Accountability: 

Accountable to: Senior Counsellor. 
Accountable for: N/A. 

Specific Functions: 
1. Undertakes all the duties associated with coun- 

selling and information provision. 
2. Independently conducts programs and projects as 

directed by the Senior Counsellor. 
3. Assists in the training and induction of newly 

appointed Counsellors and Information Officers. 
4. Provides information and careers advice to High 

School students, teachers and the community on 
DEVET programs. 

Appendix 3. 
ADVANCED SKILLS LECTURER 2 (ASL 2) 
Criteria: 

* Teaching qualification plus vocational qualifica- 
tion. 

* At least five years teaching experience. 
* Able to demonstrate educational excellence and 

leadership. 
* Able to demonstrate successful current and/or 

recent client group liaison and interaction. 
* Able to demonstrate having undertaken on going 

professional development. 
* Able to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

* Demonstrated satisfactory performance. 
Assessment: 

* Applicants will be assessed against the criteria by 
a panel comprising College Director or nominee. 
Associate Director and an Advanced Skills Lec- 
turer 2 from another College. In the start-up phase, 
this position will be filled by an appropriately 
skilled and experienced person from the Advanced 
skill range. The Union shall be invited to nominate 
a representative as a panel member. 

Role of Duties of ASL 2: 
An ASL 2 would be expected to have outstanding 

qualities in educational delivery as an ASL 1 and in addition 
have demonstrated a high level of skill and leadership in a 
number of areas which may include the following: 

* class room practice; 
* curriculum development; 
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* alternative learning strategies; 
* promotion of programs including provision of 

vocational education and course advice to stu- 
dents, industry and the community; 

* development/performance of skills analysis for 
industry; 

* professional development (including induction 
and training of new teachers). 

The main function of this position would be use, 
demonstrate and share the skills in educational delivery with 
peers, new teachers and other groups such as industry, as 
well as provide educational leadership in the program as 
required. 

The ASL 2 must provide evidence of application of 
specific knowledge and competencies in the area of teaching 
expertise. 
Application Process for ASL 2: 

Applications for college based consideration for assess- 
ment as ASL 2 will be called for annually. Notices will be 
published in the DEVET Human Resources Information 
Bulletin. 

Appendix 4. 
ADVANCED SKILLS COUNSELLOR 2 (ASC 2) 
Criteria: 

* Full registration as psychologist under the Psy- 
chologists Registration Act, 1976. 

* Teaching qualification. 
* At least five years professional experience in the 

provision of counselling and information services 
to students in technical education. 

* Demonstrated professional excellence in coun- 
selling as assessed, in: 
— personal, educational and vocational coun- 

selling of students and prospective students 
of institutions providing post-secondary/ 
technical education; 

— personnel and student selection; 
— innovation relevant to counselling practice; 
— significant development of expertise in a 

relevant area of counselling practice, e.g. 
psychometric research, computer assisted 
guidance, etc; 

— leadership qualities. 
* Ability to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Major Function: 
Provides the full range of counselling and information 

services and stands in for the Senior Counsellor in the 
latter's absence. 
Accountability: 

Accountable to: Senior Counsellor. 
Accountable for: N/A. 

Specific Functions: 
1. Undertakes all the duties associated with coun- 

selling and information provision within the 
College. 

2. Manages programs and projects as directed by the 
Senior Counsellor. 

3. Inducts, trains, advises and supports newly ap- 
pointed Counsellors and Information Officers. 

4. Takes primary responsibility for standardisation, 
norming and validation of tests used within the 
college. 

5. Liaises with Counsellors at other colleges on 
selection and assessment procedures and advises 
Senior Counsellor accordingly. 

6. Contributes in a specialist area of counselling 
practice over and above general counselling skills 
as in 1 above. This may occur in the areas of 

research, clinical skills, process skills training, 
etc. 

7. Provides information and advice to High School 
students, careers teachers and community groups 
on DEVET programs. 

Appendix 5. 
CURRICULUM OFFICER LEVEL 2 
Criteria: 

* Tertiary qualifications in education, including 
curriculum studies. 

* Extensive curriculum development experience. 
* Demonstrated expertise in a range of techniques 

associated with several of the following: 
— Educational Research 
— Needs Analyses 
— Course Structuring 
— Teaching Methodologies 
— Alternative Delivery Strategies 
— Student Assessment 
— Program Evaluation 
— Application of Computers in Education 

* Ability to demonstrate having undertaken exten- 
sive relevant professional development. 

* Ability to demonstrate an understanding of equal 
opportunity policies and their application in 
curriculum development. 

Duties: 
In addition to the duties of the Curriculum Officer Level 

1, the Curriculum Officer Level 2 would be expected to 
provide a high level of leadership in the area of curriculum 
development, focussing especially on professional develop- 
ment of curriculum staff, including the induction, training 
and mentoring of newly-appointed curriculum officers. 
Assessment: 

Ability to demonstrate education excellence and curricu- 
lum leadership as assessed by a panel comprising: 

— College Director or nominee 
— Director, Skills Formation or nominee 
— Curriculum Officer Level 2, from another college 

The Union shall be invited to nominate a representative 
as a panel member. 

Ability to demonstrate having undertaken extensive 
relevant professional development. 

Ability to demonstrate an understanding of equal opportu- 
nity policies and their application in curriculum develop- 
ment. 

Appendix 6. 
CURRICULUM OFFICER LEVEL 1 
Criteria: 

* Tertiary qualifications in education, including 
curriculum studies. 

* Teaching or curriculum development experience. 
* Demonstrated expertise in a range of techniques 

associated with at least one of the following: 
— Educational Research 
— Needs Analyses 
— Course Structuring 
— Teaching Methodologies 
— Alternative Delivery Strategies 
— Student Assessment 
— Program Evaluation 

* Ability to demonstrate an understanding of equal 
opportunity policies and their application in 
curriculum development. 

DUTIES OF CURRICULUM OFFICER LEVEL 1 
Consulting/Liaison: 

* Liaise and consult with college management and 
staff on curriculum related matters including: 

— the curriculum process; 
— the course approval process; 
— accreditation procedures. 
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* Liaise and consult with officers of the Central 
Office Program Integration Bureau. 

* Liaise with other college based staff as required, 
including staff development officers, equal oppor- 
tunity officers, education technologists, library 
and related staff. 

* Keep abreast of interstate curriculum/courses and 
offerings by other providers. 

* Advise and participate with college management 
on the curriculum development and planning 
process. 

* Develop and maintain curriculum networks (infor- 
mal and formal) both within and external to the 
college, and with other educational sectors. 

* Participate in the development and preparation of 
policies and procedures in respect of college 
curriculum services. 

* Ensure that college curriculum policies are consis- 
tent with government and TAPE policies and 
guidelines. 

Research: 
* Undertake research and develop projects which 

will positively influence the quality and range of 
courses and curriculum services provided by the 
college. 

* Initiate and where appropriate, participate in 
national and statewide curriculum related research 
projects. 

Organisation and Management: 
* Provide educational leadership to staff on curricu- 

lum related matters. 
* Co-ordinate the preparation of curriculum related 

submissions and documents for the TAPE Curric- 
ulum Advisory Group and other bodies. 

* Be responsible for curriculum related budgets. 
Training: 

* Identify and facilitate, in conjunction with profes- 
sional and career development officers, profes- 
sional and career development activities both 
within the college and for DEVET statewide, 
related to curriculum innovations. 

Selection Panel Curriculum Officer Level 1 
The panel will comprise: 

— College Director or nominee; 
— Director Skills Formation or nominee; 
— Curriculum Officer from another college. 

The Union shall be invited to nominate a representative 
as a panel member. 

Appendix 7. 
SELECTION CRITERIA FOR HEAD OF PROGRAMS 
Essential: 

* Teaching qualification. 
* Relevant vocational qualification (other than 

teaching). 
* Knowledge of vocational educational systems. 
* Initiative and self motivation. 

JOB DESCRIPTION FOR HEAD OF PROGRAMS 
Complete teaching duties are required. 
Assume responsibility for administration of a set of 

educational programs and contributes to the quality of 
College Management. 

Selection and Training: 
Assists with the selection of teaching staff for the program 

areas for which he/she has responsibility. 
Identify staff development needs and co-ordinate the 

professional development of full time and sessional teaching 
staff for whom he/she has responsibility. 

Curriculum/Program Responsibility: 
Responsibility for the supervision of teaching staff within 

a range of programs. 
Ensure and co-ordinate the provision of educational 

support materials and adequate equipment resources re- 
quired for program delivery. 

Perform other duties as specified by the Associate 
Director (Academic) in relation to the program delivery. 

Manage the resources associated with delivery of fee for 
service courses to achieve required standards. 

Selection by Merit: 
The merit selection process shall apply. 

Appendix 8. 
SELECTION CRITERIA FOR CENTRE MANAGERS 
Essential: 

* A teaching qualification and experience. 
* Initiative and self motivation. 
* Ability to manage people. 
* Communication and interpersonal skills. 
* Knowledge of industry and community education 

and training requirements. 
* Ability to identify and design programs and 

services to meet client education and training 
needs. 

* Ability to manage a budget and develop resource 
proposals. 

* Ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Desirable: 
* A vocational qualification (other than teaching). 
* Knowledge of vocational and educational sys- 

tems. 

RECOMMENDED JOB DESCRIPTION FOR CENTRE 
MANAGERS 

* Responsible to the College Director for the 
effective management of the centre and associated 
smaller centres in accordance with the college's 
policies and procedures. 

* Provides professional advice to the centre's full 
time and sessional teaching staff including the 

* Ability to manage people. 
* Communication and interpersonal skills. 
* Extensive teaching experience in areas relevant to 

DEVET. 
* Evidence of administrative ability and the capac- 

ity to provide educational leadership. 
* Ability to demonstrate an understanding of equal 

opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Desirable Criteria: 
* Qualifications or experience in administration. 
* Relevant higher qualifications. 
* Additional relevant experience. 

provision or regular teaching induction courses. 
* Develops and co-ordinates the delivery of a range 

of fee-for-service courses. 
* Provides advice to school principals and staff on 

matters related to employment and vocational 
education. 

* Conducts course information sessions for local 
schools and community groups and generally 
respond to enquiries regarding TAPE courses and 
employment related matters. 

* Co-ordinates the centre's promotions and public 
relations activities. 

* Ensures the effective management of centre 
services in relation to human resources, finance, 
administration and student services. 
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* Develops and monitors the efficiency and effec- 
tiveness of the vocational education programs and 
services conducted by all centres for which he/she 
has responsibility. 

* Provides professional support to the College 
Director in relationship to the negotiation of 
centre resourcing. 

Appendix 9. 
PRINCIPAL LECTURER 
Principles: 

1. Selected on merit by a centrally administered 
Panel process. 

2. Principal Lecturer should be viewed as a leader- 
ship position v/hich focuses upon qualitative 
improvement in educational processes and pro- 
grams. 

Criteria: 
* Teaching qualification plus relevant industry 

experience. 
* At ieast five years of teaching experience. 
* Demonstrate d significant educational leadership 

in professional practice in the following areas: 
— teaching methodology 
— student assessment 
— curriculum 
— program evaluation 
— educational innovation 

* Demonstrated leadership within the defined area 
of expertise in relation to: 

— maintaining close liaison with industry, pro- 
fessional and other appropriate groups; 

— promulgating advice and information in 
current trends in the area; 

— representing the area on departmental state 
and interstate committees and working 
groups. 

* Demonstrated outstanding performance. 
* Understanding of equal opportunity policies and 

development of appropriate strategies to incorpo- 
rate these principles into the learning environ- 
ment. 

Role and Duties of Principal Lecturer: 
The Principal Lecturer will be college based and filled on 

merit using agreed selection procedures. The position will 
focus upon leadership and qualitative improvement in 
educational processes and programs. The Principal Lecturer 
is a teaching position and is expected to provide college or 
system wide educational leadership in his/her area of 
expertise. The Principal lecturer has industrial leadership 
responsibilities which relate directly to the education 
process, including curriculum, teaching initiatives and 
industry liaison. 
Panels: 

Panels formed for the purpose of assessing Principal 
Lecturers will comprise: 

* Nominee of Executive Director 
* College Director or Nominee 
* Representative from relevant industry 
* A recognised experienced Principal Lecturer from 

a different institution. In the start-up phase, this 
position will be filled by an appropriately skilled 
and experienced person from the Advanced Skill 
range. 

The Union shall be invited to nominate a representative 
as a panel member. 

Recommendations will be made to the Executive Direc- 
tor, DEVET. 

Application Process for Principal Lecturer: 
Applications for promotion to the position of Principal 

Lecturer will be invited annually. The promotion procedure 
will be administered centrally. Notices will be published in 
the DEVET Human Resources Information Bulletin. 

Appendix 10. 
SENIOR COUNSELLOR 
Criteria: 

* Full registration as a psychologist under the 
Psychologists Registration Act, 1976. 

* Teaching qualifications. 
* Outstanding level of skills in: 

— management of staff; 
— policy formulation; 
— counselling theory and practice; 
— psychometric theory and practice; 
— management of programs in counselling, 

selection and research; 
— staff training; 
— a specialisation in psychology or manage- 

ment; 
— professional leadership. 

* Ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Major Function: 
lb manage the counselling and information service 

provision within a college. 

Accountability: 
Accountable to: Assistant Director (Academic). 
Accountable for: Counsellors and Information Officers 

within the College. 

Special Functions: 
1. Within the terms of reference of college policy, 

sets policy for the provision of counselling and 
information to students of the college and perspec- 
tive students. 

2. Manages (i.e. organises, leads, co-ordinates) the 
activities of counselling and information provi- 
sion staff. 

3. Represents the College and DEVET at school and 
community information sessions and provides 
information and careers advice. 

4. Manages and evaluates counselling, selection, 
research assessment, information provision pro- 
grams and projects within the college. 

5. Ensures quality of service provision through 
ongoing evaluation and professional leadership. 

6. Represents the area of counselling and informa- 
tion provision on departmental, state and interstate 
committees and working groups. 

7. Undertakes ad hoc projects as directed by his/her 
superordinate. 

Appendix 11. 
SENIOR CURRICULUM OFFICER 

Senior Curriculum Officers will have specialist responsi- 
bility for an area of curriculum development. They will be 
expected to have highly developed skills, based on formal 
studies and experience, in this area. The role is fundamen- 
tally one of a consultation and co-ordinator, and is based at 
Central Office. The Senior Curriculum Officer will work 
closely with, and provide specialist support for the college- 
based Curriculum Officers Levels 1 and 2. 

Criteria: 
In addition to the criteria for selection as a Curriculum 

Officer Level 2, the Senior Curriculum Officer will need to 
possess highly developed: 

— communication and interpersonal skills; 
— policy formulation skills; 
— conceptual and analytical skills; 
— project planning and management skills as well as 

the specialist background appropriate to the 
position; 
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— ability to demonstrate an understanding of equal 
opportunity policies and development of appropri- 
ate strategies to incorporate these into the learning 
environment. 

Selection: 
Selection will be based on open advertisement, and will 

be in accordance with established selection procedures. 
The selection panel will be chaired by the Director, Skills 

Formation. 
The appointment should be reviewed after a period of five 

years. 

Duties: 
* Co-ordinate the development of curriculum policy 

and strategy and rationales appropriate to a range 
of learning objectives. 

* Conduct surveys, data collection, and undertake 
statistical analysis and adaptation as the basis for 
systematic curriculum development. 

* Provide research and development expertise to 
appropriate committees, task groups and working 
parties concerned with developing directions and 
guidelines for curriculum development. 

* Liaise with industry, colleges and other govern- 
ment agencies to ensure the regular review and 
evaluation of curriculum strategy appropriate to 
the present and emerging needs of industry and 
commerce. 

* Monitor trends in the area of specialisation, and 
evaluate the effectiveness and applicability of new 
developments. 

* Develop policies for the introduction of specific 
curriculum initiatives across the college system. 

* Assist with the development of implementation 
strategies for the introduction of specific curricu- 
lum initiatives and provide support to college staff 
in facilitating their introduction. 

* Develop and maintain relationships with other 
training and educational bodies to maximise the 
sharing of information and learning resources. 

* Prepare discussion papers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. TC 6 of 1992. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES. MEMBER. 
MR R.J. POLLARD, MEMBER. 

28 January 1993. 

Reasons for Decision. 
THE CHAIRPERSON: The State School Teachers Union 
of W.A. (Inc.) (hereinafter "the SSTU") and the Minister 
for Education (hereinafter' 'the Respondent Employer'') are 
in dispute over the meaning of a regulation made pursuant 
to the Education Act 1928-1981. Section 28 of Part VII of 
the Education Act 1928-1981 enables the Respondent 
Employer to make regulations for a number of prescribed 
purposes. Some of these go directly to any contract of 
employment between the Respondent Employer and a 
teacher. Others go to matters of management and admini- 
stration. The current regulations made under this authority 
and gazetted are cited as the Education Act Regulations 
1960 (hereinafter "the Regulations"). There are some 306 

regulations therein across 15 parts including divisions 
within some parts and with 6 schedules and notes appended. 
Part IV of the Regulations applies specifically to teachers. 

The facts giving rise to the dispute are as follows. There 
are a number of youth education officer positions in 
secondary high schools. The teachers occupying these 
positions are commonly called "YEOs". It has been usual 
for youth education officer positions to be advertised in the 
August edition each year of the Respondent Employer's 
standard circular to employees. To date the teachers taking 
up such positions have been officially on secondment from 
other positions to them for a fixed term. 

Teachers employed in secondary schools are categorised 
as "permanent" teachers or "permanent on probation" 
teachers or "temporary" teachers. The designation "tempo- 
rary teacher" is not exclusive to short term employment. 
Youth education officer positions have been open in the past 
to any teacher regardless of category. 

In 1991 the Respondent Employer and the SSTU 
conducted a joint review of the youth education officer 
service. The review body recommended that in lieu of the 
temporary secondment of teachers to these positions, they 
should be filled by appointment on merit with the 
appointment to be limited to a term of four years. That 
recommendation was adopted in March 1992. In August 
1992 the positions of youth education officers were 
advertised in the usual circular for appointment in 1993 for 
a limited tenure period of four years. The advertisement 
stated that the appointments would be on merit and that 
applicants should be experienced teachers from either 
primary or secondary schools. No other pre-requisites or 
restrictions were specified. 

The teachers recommended for appointment to the 
positions of youth education officer out of that process 
included a Mr L. Saunders and a Mr T. Whittle. At the time 
of applying for the appointment Saunders was categorised 
as "permanent on probation" and Whittle was categorised 
as a "temporary teacher". The recommendations of 
Saunders and Whittle for appointment were appealed by 
unsuccessful applicants on the grounds that subregulation 
(4)(b) of regulation 62 precluded teachers other than those 
categorised as "permanent" from applying for the posi- 
tions. In considering the appeal the Respondent Employer 
concluded that on a proper interpretation of the regulations 
Saunders and Whittle were indeed precluded from applying. 
The SSTU disputed the interpretation. The recommenda- 
tions to appoint them were "set aside" pending reference 
of the issue to the Government School Teachers Tribunal 
(hereinafter "the Tribunal"). 

Thus, pursuant to section 78(l)(a)(ii) of the Industrial 
Relations Act 1979 the parties seek an interpretation of 
subregulation (4)(b) of regulation 62 in answer to the 
following question— 

Does the term "advertised vacancy" in Regulation 
62(4)(b) apply to all advertised positions, promotional 
or otherwise, or is it restricted to promotional posi- 
tions? 

Section 78 of the Industrial Relations Act 1979 confers 
exclusive jurisdiction on the Government School Teachers 
Tribunal to deal with a number of matters related to the 
employment of teachers. Section 78(1 )(a) is as follows— 

78.(1) Subject to Division 3 of Part II and subsection (4) 
of this section, the Tribunal has exclusive jurisdic- 
tion— 

(a) to enquire into and deal with— 
(i) any industrial matter relating to a 

teacher, a group of teachers or teachers 
generally; and 

(ii) any matter concerning the interpretation 
or application of any Act or regulation 
governing the service of a teacher, a 
group of teachers or teachers generally 
or concerning any inequity arising out 
of the application of any such Act or 
regulation; 

and 
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(b) ... 
Neither Division 3 of Part II or subsection (4) of section 78 
have any bearing on the question raised here. 

Two observations may be made about the provision cited 
in the foregoing. One is the use of the conjunctive "and" 
in respect of subsection (l)(a) and (b) and well as in respect 
of the parts within (a). The other is the conferring of 
jurisdiction on the Government School Tfeachers Tribunal 
per subsection (l)(a)(ii) to enquire into and deal with any 
inequity arising out of the application of any "such Act or 
regulation". 

Regulation 62 is as follows— 
Appointment to the department 

62.(1) A person may be appointed to the department as 
a teacher— 
(a) on a temporary basis, which may be— 

(i) for a fixed term; or 
(ii) at the discretion of the chief executive 

officer; or 
(b) on a permanent basis which may be on 

probation. 
(2) Where a teacher is appointed under subregulation 

(1)(b)— 
(a) the probation period shall be for such period 

not exceeding 2 years in the first instance as 
may be determined by the chief executive 
officer; 

(b) as soon as practicable before the period of 
probation has expired— 

(i) the appointment shall be confirmed; 
(ii) the teacher shall continue on probation 

for a further period as the chief execu- 
tive officer thinks fit but not exceeding 
2 terms; or 

(iii) the appointment shall be terminated. 
(3) Where a direction is made under subregulation 

(2)(b)(ii) before that further period expires the 
appointment shall be— 

(a) confirmed; or 
(b) terminated. 

(4) A teacher appointed under subregulation (l)(a) or 
whose period of probation has not yet expired is 
not eligible— 
[(a) deleted] 
(b) to apply for an advertised vacancy. 

(5) Paragraph (4)(b) does not apply to or in relation 
to a vacancy in respect of which applications are 
not restricted to teachers employed in the depart- 
ment. 

(6) Notwithstanding subregulations (1) to (5) a person 
may be appointed as a teacher in a permanent 
capacity if the position to which he is appointed 
is a position established for the purposes of Part 
X. 

An editor's note within the 1989 published consolidation 
records that regulation 62 was inserted in the Government 
Gazette of 6 December 1985 at page 4583 and was amended 
by gazettal of 4 July 1986 at page 2320; 30 October 1987 
at page 4056; and 30 December 1988 at page 5114. 

The submissions of the parties on the question raised were 
extensive. The provision sought to be interpreted was 
examined in the context of the whole body of the Education 
Act Regulations 1960. The history of this specific regulation 
was raised. The custom and practice applying to promo- 
tional positions over the years was raised. The developments 
in recent times going to the introduction of merit selection 
were canvassed. 

The SSTU submitted that on a proper interpretation of 
regulation 64(4)(b) the Tribunal should find that "advertised 
vacancy" was limited to promotional positions. The 
Respondent Employer submitted that this was not the case 
and the Tribunal should conclude that the provision was not 
limited to promotional positions at all. 

The SSTU drew attention to other parts of the Regulations 
and provisions within them as well as to the history of the 
Regulations over time and in the context of the changes in 
policy and administration applying to the teaching service. 
These included the change from seniority based promotion 
to merit based promotion. The SSTU submitted in summary 
that— 

the regulations exist to enable implementation of 
powers contained in the Education Act, i.e. to facilitate 
the needs of the system. As such they have been 
amended to reflect changing priorities over the years. 
Therefore each amendment must be considered in its 
relevant context. The most recent amendments re- 
flected a move towards greater flexibility in the system. 
Since that time further agreements directed towards the 
same end have been made between the parties which 
have not yet been reflected in regulation changes. 

Because of the delays which occur [in changing the 
Regulations], the parties often agree to act as though 
the agreed changes had been made (e.g. the 1990 
Memorandum of Agreement) as the parties agree that 
the regulations should serve the system, not block it. 

The Respondent Employer agreed with the SSTU's 
statements on the history of the regulations, on the 
custom and practice of advertising only promotional 
positions, and on the intention to fill youth education 
officers positions by merit. But the submission then 
went on to the Regulations as they stand. The 
Respondent Employer submitted that, notwithstanding 
the SSTU's reliance on other provisions in support of 
its interpretation of regulation 62(4)(b), it was equally 
open to find that these supported the contention that 
that regulation precluded any teacher categorised as 
temporary or any teacher on probation from applying 
for any advertised vacancy other than as provided for 
in subregulation (5) of Regulation 64. 

There is no doubt that there is jurisdiction for the Tribunal 
to interpret the Education Act Regulations 1960 as sought 
by the parties in this instance. It becomes a matter then of 
the principles to apply. 

It has long been established that the principles to be 
applied in interpreting industrial awards are the same 
principles as are applied in Courts of law for the construction 
of statutes. [See Tramways Union v. Commissioner of 
Railways (1928 7 WAIG 155; Australian Workers Union v. 
Lake View and Star (1934) 14 WAIG 279 at 280; and more 
recently, the judgements of the Industrial Appeal Court in 
Norwest Beef Industries Limited and Anor v. West 
Australian branch, Australian Meat Industry Employees 
Union, Industrial Union of Workers Perth (1984) 64 WAIG 
2124 and Robe River Iron Associates v. Amalgamated Metal 
Workers Union of Western Australia and Os (1987) 67 
WAIG 1097]. 

Applying those principles, the meaning of a provision in 
an award is to be obtained by considering the part and the 
terms of the document as a whole. It is appropriate to look 
at extrinsic material to qualify the meaning of a provision 
in an award only if the terms in the provision are ambiguous. 
As Brinsden J. put it in the Norwest Beef case (supra): 

If it be that the correct approach to the interpretation 
of an industrial award is to read the document itself and 
give to the words used their commonsense English 
meaning (see Jackson J. in United Furniture Trades 
Industrial Union v. Dale Manufacturing Co. Pty. Ltd. 
30 WAIG 539 at 540) then the first task in every case 
will be to determine whether the words used are 
capable in their ordinary sense of having unambiguous 
meaning. If that question is answered in the affirmative 
then the further consideration of the expressed or 
supposed intention of the award making tribunal does 
not fall to be considered. 

[64 WAIG 2124 at 2133] 
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He then cited the observation of the Full Bench in the 
decision under appeal that it "is now trite law that when the 
meaning of language read in its ordinary and natural sense 
is obtained it is not necessary or indeed permissible to look 
at the intention of the parties" in going on to state that any 
other conclusion as to the principles to apply would lead to 
industrial anarchy [64 WAIG 2124 at 2133], 

The Tribunal has not been asked to interpret an industrial 
award as was the situation at first instance in the Norwest 
Beef case; nor an industrial agreement as was the situation 
at first instance in the Robe River case. However the 
Education Act Regulations 1960 go in part to terms and 
conditions of employment. The principles of statutory 
interpretation should have no less force in respect of them, 
it seems to me, than in a case where the Commission was 
required to interpret an award or industrial agreement 
pursuant to section 46 of the Industrial Relations Act. In this 
respect it is noted that this would parallel the principles of 
interpretation which would be applied in respect of an award 
provision of this Commission which regulated the terms and 
conditions of employment applying to teachers. Further, to 
adopt any other approach would seem to invite the industrial 
anarchy to which Brinsden J. averted. 

Further it seems to me that where an authority to make 
regulations has been conferred by Parliament and that 
authority has been exercised, then those regulations must 
have force. If they are not complied with then they are 
breached. In respect of the Education Act Regulations 1960, 
so far as they apply to any contract of employment between 
the Minister and a teacher, then these are the parties so 
bound. Obligations arising can not be disposed of by 
agreement between the employer and the employee or by 
agreement between the employer and a third party such as 
a union. A breach or breaches, however customary or 
acceptable to those affected or involved, simply can not have 
the force of making a regulation or award provision mean 
something else. In making this observation as to binding 
force of regulations I note that this conclusion parallels the 
fact that it is illegal for the parties to a contract of 
employment to "contract out" of the obligations and 
entitlements binding on them as a consequence of award 
regulation. 

Having considered subregulation (4)(b) of regulation 62 
in the context of that provision and the Education Act 
Regulations 1960 as a whole, I have concluded that it is not 
ambiguous. Applying the ordinary, every day meaning of the 
words used it is clear that the regulation means that, 
provided a vacancy is advertised, a temporary teacher or a 
teacher on probation is expressly prohibited from applying 
for the position. It would follow that an application by a 
temporary teacher or a teacher on probation for an advertised 
vacancy would be void. 

Applying the principles of statutory interpretation, the 
finding as to the unambiguous nature of the regulation 
sought to be interpreted means that there is no resort to 
extrinsic aids to interpretation such as custom and practice. 
Agreements, intentions, spirit and intent, and other circum- 
stances can have no bearing and can not have the effect of 
making the regulation mean something else. 

But that conclusion is not the end of the matter. The 
provision under which this application for interpretation is 
brought, section 78(l)(a)(ii), enables the Tribunal to enquire 
into and deal with any matter concerning any inequity 
arising out of the application of any Act or regulation 
governing the service of a teacher. 

In this instance the application of regulation 62(4)(b) has 
the effect of disqualifying the two named teachers from 
filling positions for which they have been recommended. 
The selection criteria are said to have been based on merit. 
It seems that their selection has not been challenged on the 
grounds that other applicants were more meritorious; though 
perhaps the "standing aside" of the recommendations has 
pre-empted any such challenge. In any event whether or not 
Saunders or Whittle are the best persons to fill the respective 
positions is not a matter for the Tribunal. 

What should be a consideration though is the fact of the 
institution of a policy of filling many positions in the 
teaching service on merit criteria in lieu of seniority. It is 
a policy which has been in force for some time now and has 
wide application and acceptance. It would seem to me that 
the fact of a categorisation of a teacher as "temporary" or 
"permanent on probation" would not automatically estab- 
lish such a teacher as having no merit for consideration in 
filling vacant positions in the teaching service. Yet, in this 
instance, that is the effective corollary of the application of 
regulation 62(4)(b). It is inequitous. In my view the Tribunal 
should override the Education Act Regulations 1960 so as 
to deem the applications of the two teachers, Saunders and 
Whittle, for the positions of youth education officers valid 
applications. 

In view of the finding as to the true meaning of regulation 
64(4)(b) it may be worth observing that the ability for the 
Tribunal to deal with the inequity arising from an 
application of the regulations is consequent on a considera- 
tion of the particular circumstances. While there were no 
submissions on this point, and what follows is not a 
concluded view, it would seem to me that there is no warrant 
for interpreting the conclusion as to an inequity here as a 
decision of this Tribunal which has force in respect of other 
circumstances. Of course if the other circumstances exactly 
paralleled the circumstances of Whittle and Saunders, then 
the outcome of a case to the Tribunal could be reasonably 
anticipated. But a presumption of outcome as a binding force 
on employment relationships in the teaching service over 
riding regulations would be false; and could encourage 
industrial anarchy. 

There are two other observations that may be usefully 
made here. There was some discussion in the course of the 
hearing of this matter about "promotion" and "promotional 
positions". There was some reference to the designated 
promotion positions in the public service area though, for 
myself, any cross reference of conditions in that sector with 
teachers seems quite obscure and is at least confusing. The 
reason for the use of the terms "promotion" and "promo- 
tional positions" in the teaching service seems to be 
founded in the days when, for promotion purposes, there 
were lists of teachers with the position on the list being 
based on seniority. This condition of lists no longer applies. 
The filling of positions is supposed to be on merit. It may 
be that in a particular instance this results in more 
responsibility and better terms and conditions for the 
individual. In the usual sense this would be termed a 
promotion of the individual. But in the 1990s it seems to me 
that as teachers seek to expand and develop their skills there 
may be considerable movement "laterally". Thus a teacher 
may move from classroom teaching to a position such as a 
youth education officer simply as a means to broaden his or 
her experience without any aspect of "promotion" as 
usually understood by movement vertically up a line of 
responsibility in a particular field. It seems to me that 
application of the term "promotional position" to certain 
positions may well be an anachronism now that seniority 
lists have been disposed of. However that is not an issue here 
and is taken no further. 

Two final observations. 
Leaving aside the effect of subregulation (4)(b) of 

regulation 62(4)(b) for the moment, it seems to me that there 
may well be good reasons on occasions for an employer to 
preclude a temporary teacher or a teacher who is still on 
probation from being able to apply for a vacant position. 
Such a reason might be the conclusion that the particular 
position requires a certain level of experience or an ongoing 
occupancy. In any event it would seem that the simple 
answer to that (in the absence of the current global 
prohibition per regulation) would be to advertise the 
vacancy in those limited terms. 

Finally it seems that on what was put to the Tribunal on 
this occasion there may be a need to overhaul the Education 
Act Regulations 1960 in their entirety so far as they apply 
to teachers' terms and conditions. 

MS REEVES: I agree with the conclusion of the 
Chairperson that the applications of Whittle and Saunders 
should not be invalidated as a result of the application of 
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regulation 62(4)(b) because of the inequity which would 
result. 

MR POLLARD: I have had the advantage of reading the 
Chairperson's reasons in draft form. I agree with those 
reasons and concur with the view that the application of 
regulation 62(4)(b) should be overturned. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. TC 6 of 1992. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
COMMISSIONER S.A. KENNEDY. CHAIRPERSON. 

MS N.F. REEVES. MEMBER. 
MR R.J. POLLARD, MEMBER. 

3 February 1993. 

Order. 
HAVING heard Ms P. Byrne on behalf of the State School 
Teachers Union of W.A. (Inc.) and Mr J. Ay ling on behalf 
of the Minister for Education, the Government School 
Teachers Tribunal hereby orders— 

That notwithstanding regulation 62(4)(b) of the 
Education Act Regulations 1960, the applications of 
Mr L. Saunders and Mr T. Whittle for the positions of 
youth education officers advertised in August 1992 by 
the employer shall not be voided by virtue of their 
standing at the relevant time; being, respectively, 
"permanent on probation" and "temporary". 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

OCCUPATIONAL HEALTH, 

SAFETY AND WELFARE ACT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Western Australian Government Railways Commission 
No. OHSW 7 of 1992. 

COMMISSIONER G.L. FIELDING. 
3 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: The facts in this matter are not 
complicated. Mr lardine, a member of the Applicant Union, 
was employed by the Respondent as a railway construction 
worker, working on the Northern Suburbs Rail Project. He 
was one of a gang of approximately 10 employees whose 
task was to lay and then fasten rails on to sleepers to form 
part of the new railway line to the northern suburbs. He had 
been employed as part of the track team since August last 
and prior to that had a variety of jobs in the private sector. 

On 2 October he presented for work at the Respondent's 
Forrestfield depot in accordance with normal custom. From 
there he and others in the gang were taken by bus to the 
worksite near the proposed Warwick station. When the bus 
arrived it was raining heavily, as it had been when Mr 
Jardine reported for work at Forrestfield. On arrival, he and 
at least one other person refused to leave the bus because 
of the rain. Shortly afterwards another employee, Mr 
Cosentino, returned to the bus, having been sent there by his 
supervisor because he did not have his wet weather clothing. 

After Mr Jardine had been on the bus for approximately 20 
minutes, his foreman, Mr Luvera, arrived and enquired as 
to why he and his two colleagues were not at work. Mr 
Jardine asserts that in response to that enquiry he told Mr 
Luvera that it was not safe to work in the rain. He says Mr 
Luvera replied that he, Mr Luvera, would decide whether or 
not it was safe to work and that if Mr Jardine and the others 
did not go to work they would be suspended. The other two 
employees then left the bus and proceeded to work but Mr 
Jardine did not. He was, it seems, then suspended for 
refusing to comply with his supervisor's instructions 
without valid reason, and instructed to return to Forrestfield 
where he booked off work. He next reported for work on the 
following Monday, 5 October, but was sent home as he was 
still under suspension pending completion of enquiries by 
the Respondent. Later that day he was advised that his 
explanation regarding the matter had not been accepted by 
the Respondent's officers. Reference was made to an alleged 
"trend of poor conduct" which would not be tolerated. He 
was punished with a severe reprimand and told that he would 
not be paid for the work not done from the time of his 
suspension until he resumed work. He was requested to 
recommence duty on the following day, Tbesday, 6 October, 
but because the Applicant's members engaged on the Project 
were on strike he did not comply with that request. 

The Applicant now seeks payment on Mr Jardine's behalf 
as if he had worked on Friday, 2 October; Saturday, 3 
October; and Monday, 5 October. The claim is made 
pursuant to section 28 of the Occupational Health, Safety 
and Welfare Act. Section 28 of that Act relevantly 
provides— 

"(1) An employee who refuses to work as mentioned 
in section 26(1) is entitled to the same pay and 
other benefits, if any, to which he would be 
entitled if he had continued to do his usual work." 

Section 26(1) of the Act provides— 
"Nothing in section 25 prevents an employee from 

refusing to work where he has reasonable grounds to 
believe that to continue to work would expose him or 
any other person to a risk of imminent and serious 
injury or imminent and serious harm to his health." 

Section 25 makes provision for an employer and a health 
and safety representative to notify an inspector appointed 
under the Act of the existence of unresolved issues relating 
to occupational health, safety or welfare at the workplace 
where there is a risk of imminent and serious injury, or 
imminent and serious harm to the health of any person, and 
for the inspector to take such action under the Act as he 
thinks appropriate. 

The Applicant claims that there were reasonable grounds 
for Mr Jardine to believe that it was unsafe for him to 
continue to work, principally because the work of unloading 
rails from rolling stock on to the new sleepers involved, 
amongst other things, employees walking up a smooth metal 
ramp or shute to the top of the wagon carrying the new rails, 
a height of approximately If2 metres above the ground, 
whilst carrying a heavy chain which was to be attached to 
the rails to be removed from the wagon. The ramp was said 
to be so slippery as to pose a risk of imminent and serious 
injury, either to the person using the ramp or to fellow 
employees. 

The Respondent argues that the work in question was not 
unsafe or injurious to health, as was bome out by the fact 
that Mr Jardine's colleagues carried out the work on this and 
other occasions without mishap. Moreover, it contends, 
through Mr Luvera, that neither Mr Jardine nor the other two 
employees who remained with Mr Jardine in the bus 
mentioned that they were refusing to work on safety 
grounds, only that they refused to work in the rain. 

I am prepared to accept that Mr Jardine, when asked why 
he was not at work, replied at the outset that he regarded it 
as unsafe to work out in the rain. That version of the events 
was supported by the evidence of Mr Cosentino, who 
impressed me as a reliable witness. However, I have grave 
misgivings that that was Mr Jardine's real motive for 
refusing to work. Rather, I consider his true position to be 
that he simply regarded it as inappropriate for him, and 



presumably the others, to work in the rain. He testified that 
employees of private contractors who were also working on 
the Project, albeit at a different place and who are covered 
by a different award, were relieved of the obligation to work 
in the rain and in fact did not work on the Friday in question. 
Furthermore, Mr Jardine indicated that when he was a 
builder's labourer he was not expected to work in the rain. 
In addition, I accept the position to be, as Mr Luvera 
testified, that when he was arranging for Mr Jardine to return 
to Forrestfield to book off work, he asked Mr Jardine why 
this had to be and all that Mr Jardine said was "it's raining". 
It seems common ground that Mr Jardine did not at any time 
mention to Mr Luvera why he thought it was unsafe to work 
in the rain, nor did he leave the bus even though he had his 
wet weather gear with him to tell someone in authority of 
his concerns, but instead remained on the bus until someone 
came to him. 

For these reasons I am not convinced, even on balance, 
that Mr Jardine refused to work on Friday 2 October through 
any genuinely held belief that to work would expose him or 
others to the risks mentioned in section 26(1) of the Act. 

Besides that flaw in the Applicant's claim, there are other 
features on the claim which are unsound. The test in matters 
of this kind is not whether the employee in question believes 
that it is unsafe to work, but whether "he has reasonable 
grounds to believe" that to continue to work would expose 
him or any other persons to a risk of imminent and serious 
injury or imminent and serious harm to his health (see: The 
Federated Metal Workers' Union of Australia, Hospital, 
Service & Miscellaneous, WA Branch v. Coca Cola Bottlers 
(1971) 71 WAIG 2225, 2228). In this context, the right to 
refuse to work is not a right to refuse to do any work, but 
simply to perform that work where there are reasonable 
grounds to believe that to continue to do that work would 
give rise to a risk of the kind mentioned in section 26(1) of 
the Act. The expression "work" is not used as a term of art 
in the Act but is used in a variety of ways as a verb and as 
a noun. I agree with Mr Johnston that "work'' in this context 
is task related. Such an interpretation is consistent with the 
provisions of section 27 of the Act which authorises an 
employer to give an employee who refuses to work 
"alternative work" until he resumes his "usual work". 
Furthermore, the Act provides in section 49 for the issue of 
prohibition notices in respect of "an activity" occurring at 
a workplace in order to avoid risks of the kind referred to 
in section 26(1). It would be odd if the prohibition of only 
one of a number of discrete activities forming part of the 
work of an employee thereby relieved the employee of the 
obligation of performing any of the other aspects of his 
work. Such a conclusion is not consistent with the 
underlying object of the Act, which is clearly to provide a 
mechanism to protect employees from unsafe work activi- 
ties. In the Second Reading Speech for the Bill for the Act 
the Minister indicated that the existing sections 26, 27 and 
28 were designed to protect an employee's common law 
right to a safe working environment in situations where there 
was an immediate and serious threat to health and safety 
(Western Australian Parliamentary Debates, 9 April, 1987, 
p 547). If some work can be done which does not create such 
a risk then the employee is not relieved from the obligation 
of performing that work (cf: Transfield Pty Ltd v. Building 
Trades Association of Unions of Western Australia (Associ- 
ation of Workers) (1990) 70 WAIG 3023). 

The evidence discloses that Mr Jardine was required to 
perform a range of tasks, of which unloading rails from 
wagons was but one. Furthermore, the task of unloading rails 
was an intermittent one and, moreover, not one which the 
Applicant necessarily had to carry out at the time in 
question. I am prepared to accept that walking up the wet 
smooth ramp with a heavy chain, as required at the 
workplace in question, carries with it a risk of the kind 
envisaged in section 26 of the Act. However, I am far from 
convinced from what I saw and heard in the course of these 
proceedings that any such risk, as broadly defined in 
Wormald Security Australia Pty Ltd v. Rohan (1992) 72 
WAIG 477 existed in relation to any of the other activities 
likely to form part of the usual work of Mr Jardine on the 

day in question. Most of those activities, as for example the 
fastening of the line to sleepers, were carried out almost at 
ground level and I accept the evidence of Mr Luvera that, 
despite the rain, there was no imminent or serious risk of 
physical injury or harm to health in the performance of those 
tasks. The mere fact that the work is carried out in heavy 
rain does not render it unsafe or give rise to a risk of the kind 
mentioned in section 26 of the Act. It is trite to say that there 
are many jobs carried out in the rain which, though 
unpleasant, do not carry any such risk. It was faintly 
suggested by the Applicant that there was a risk of getting 
sick when working in the wet, but to fall within the scope 
of the Act, the risk must be of "imminent and serious harm" 
to health. There was no credible evidence to indicate that 
working in the rain on the occasion in question could 
reasonably lead to that conclusion. 

In any event, I fail to see how it could rationally be said 
that Mr Jardine has a claim in respect of the work carried out 
on Saturday, 3 October. The evidence is that Saturday work 
was overtime work done by volunteers and that at no time in 
his term of employment as railway construction worker did 
Mr Jardine volunteer for such work. There is no evidence that 
he had volunteered for work on this Saturday and had he 
continued to do his usual work, the probabilities are, as I find, 
that he would not have worked on that Saturday. Similarly, 
in the case of his claim for wages lost on Monday, 5 October, 
although he reported for work on that day and was sent home, 
the evidence is that the Applicant's members engaged on the 
Project were then on strike over the issue the subject of these 
proceedings as well as other issues. Mr Jardine acknowledged 
that if that was the case he would not have worked on that 
day. Indeed, although requested to report for duty the 
following day, he did not do so because of the strike which 
was still in existence at that time. Moreover, there is no 
suggestion that he refused to work on the Monday, still less 
that he refused to do so on the grounds of safety, rather, he 
was sent home by the Respondent because he was then under 
suspension. It seems to me, although the matter was not raised 
by the parties, that as he did not refuse to work on that day, 
the Commission may not have authority to deal with this 
aspect of the claim under section 28 of the Occupational 
Health, Safety and Welfare Act. Rather, it is a matter of 
reviewing the veracity or otherwise of the penalty of 
suspension imposed upon him at that time. That is a separate 
question from that which the Commission is authorised to 
entertain under section 28 of that Act. 

Because I am not satisfied, on balance, that Mr Jardine 
refused to work on Friday, 2 October out of any genuine 
concern for safety, it follows, for the reasons outlined, that 
the claim must fail. 

Appearances: Mr T.C. Kucera on behalf of the Applicant. 
Mr D.F. Johnston on behalf of the Respondent. 
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Order. 
HAVING heard Mr T.C. Kucera on behalf of the Applicant 
and Mr D.F. Johnston on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G. L. FIELDING, 

[L.S.] Commissioner. 




