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Judgment. 

ROWLAND J 
This matter was heard before a court comprising myself, 

Franklyn and Nicholson JJ. I would dismiss the appeal and 
I publish my reasons. 
FRANKLYNJ 

I too dismiss the appeal for the reasons given by Rowland 
J. 
ROWLAND J 

Nicholson J, who is unable to be present, has authorised 
me to say that he agrees with the reasons I have published 
and with the orders proposed. The order will be that the 
appeal is dismissed. 
Catchwords 

Industrial law—Industrial Relations Act, 1979, ss 7, 
26(1), 29 and 44—redundancy on termination of employ- 
ment—considerations in assessing whether dismissal unfair 
include requirement to show other employees should have 
been terminated—process of termination. 
Mr D H Schapper (instructed by D H Schapper) appeared 

for the appellant. 
Mr H J Dixon (instructed by Parker & Parker) appeared for 

the respondent. 

Cases referred to in judgment: 
AMWSU & Another v. Australian Shipbuilding Industries 

(WA) Pty Ltd (1987) 67 WAIG 733 
Kwinana Construction Group Pty Ltd v. The Electrical 

Trades Union of Workers (Western Australia Branch) 
(the Kwinana case) (1954) 34 WAIG 51 

Princess Margaret Hospital for Children v. The Hospital 
Salaried Officers Association of Western Australia 
(Union of Workers) (1975) 55 WAIG 543 

Robe River Iron Associates v. Association of Draughting 
Supervisory and Technical Employees of Western 
Australia (1988) 68 WAIG 11 

Shire of Esperance v. Mouritz (1991) 71 WAIG 891 
The Undercliffe Nursing Home v. The Federated 

Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous WA Branch (1985) 65 
WAIG 385 

Warren v. Coombes (1979) 142 CLR 531 
Cases also cited: 
Australian Shipbuilding Industries (WA) Pty Ltd v. 

Maritime Workers Union of Western Australia & Ors 
(1987) 67 WAIG 469 

Corkery v. General Motors-Holden Limited (1986) 53 SAIR 
531 

Federated Clerks Union of Australia & Anor v. Victorian 
Employers Federation (1984) 54 ALR 489 

Gremark Packaging v. The Federated Miscellaneous 
Workers Union of Australia, WA Branch, unreported; 
IAC SCt of WA; Library No 920560; 6 November 1992 

Hemmings v. CPS Credit Union, unreported; Full Industrial 
Commission of SA; Nos 941-4 of 1991; 19 June 1992 

Hocking v. The Public Service Association of South 
Australia (1978) 45 SAIR 637 

McCorry v. Como Investments Pty Ltd (1989) 69 WAIG 
1000 

Norbis v. Norbis (1986) 65 ALR 12 
Robe River Iron Associates v. Amalgamated Metal Workers 

and Shipwrights Union of Western Australia & Ors 
(1990) 70 WAIG 2083 

Robe River Iron Associates v. Australian Workers Union, 
Western Australian Branch, Industrial Union of 
Workers (1987) 67 WAIG 320 

Shire of Esperance v. Mouritz (1991) 71 WAIG 3134 

10723—1 



970 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

Stead v. State Government Insurance Commission (1986) 
161 CLR 141 

Van Witsen v. World Services and Construction Pty Ltd 
(1992) 72 WAIG 1849 

Wheeler v. Philip Morris Ltd (1988) 97 ALR 282 
ROWLAND J 

This is an appeal from a decision of the Full Bench of the 
Industrial Relations Commission. 

By March of 1992, the respondent had decided that it had 
to retrench 32 members of its workforce of some 300 
persons at its Teifer gold mine. Management adopted its 
own system of choosing those members of the workforce 
who would have to be retrenched and they were selected 
from various discrete areas of operation. The method of 
selection was not arbitrary. It was based on certain 
assessments it made of its employees in each of the relevant 
areas of operation. The assessments made were both 
objective and subjective. Neither the employees nor any of 
the unions were invited to join in this exercise. The 
respondent believed that voluntary reductions created too 
many problems and, as well, the respondent wanted to retain 
its most efficient employees and it gave no prior warning 
of its intentions in this regard because it feared industrial 
action. That came, however, in any event. 

The first publication of these matters came at a meeting 
of employees called by the respondent on 16 March, and 
letters of termination were then given to 32 employees who 
were to be retrenched. Each letter advised that the 
employees' employment would cease on 10 April 1992, and 
what was conceded by one of the appellant's organisers to 
be a generous package was paid. Also, a standard job search 
workshop was provided and relocation costs were offered. 

The full details do not appear in the papers the subject of 
the appeal book, but at least some of the appellant's 
members stopped work and, on 20 March 1992, the 
appellant filed notice of application seeking a conference 
pursuant to s 44 of the Industrial Relations Act, 1979. This 
was convened after an assurance from the Union that there 
would be a return to work. 

The grounds were set out in the following terms: 
"The Management of Newcrest Mine have re- 

trenched 32 workers without having given the 1 months 
notice prescribed under Clause 25 (2) of the Teifer 
Gold Mine Production and Maintenance Employees 
Award 1987. As a result members have undertaken 
strike action. 

An URGENT Conference in Teifer is sought 
between the Commission and all parties, being 
Newcrest Management and all employees (including 
union delegates)." 

The conference did not resolve the dispute, which was 
referred for hearing and determination under s 44(9). The 
Commission settled the terms of reference, but during the 
course of the hearing they were amended, apparently 
because, of the 32 workers given notice, 29 had accepted 
termination and left prior to the determination date. It should 
be noted that in the notices of termination given on 16 
March, which was to effect termination by 10 April, each 
worker had been paid for the period of the notice and was 
told that it was not necessary for him to report for work 
during that time. 

The reformulation of the terms of reference of the dispute 
are as follows: 

"Mr T Gutmann, Mr C Stephenson and Mr D Deacy 
of The Metals and Engineering Workers Union (WA 
Branch) were given notice of termination to take effect 
from the 10th of April 1992. The Union seeks Orders 
that the notice of termination be rescinded because: 

(1) The criteria used in the selection of those 
individuals listed above was unfair and 
discriminatory; 

(2) The manner in which the redundancies were 
effected were in breach of Clause 25 of the 
Teifer Gold Mines (Production and Mainte- 
nance Employees) Award 1987. 

Newcrest Mining Limited denies the grounds set out 
above and opposes the Orders sought." 

At the hearing before the Commissioner at first instance, 
counsel for the Union withdrew para (2) of that reference. 
The fact of retrenchment being required was not then 
seriously in issue and is not now disputed. It was said, 
however, that the whole process was manifestly unfair in 
that it was undertaken secretly with no input from the Union 
or the employees and, until the notice was delivered, without 
any knowledge that retrenchment was being actively 
considered. And, as well, the respondent's officers had 
misled the Union by indicating that retrenchment was not 
then being considered. 

The respondent maintained its right to reserve to itself the 
right to choose those employees it would dismiss and, after 
taking advice, it evolved its own selection methods and the 
criteria involved in choosing those selected for retrench- 
ment. In the event, no serious challenge was made to the 
methodology used; but, to an extent, its subjective applica- 
tion to some of the individual workers was challenged. 

The learned Commissioner delivered reasons on 9 April, 
in which he found that the whole process was unfair. During 
the course of his reasons, he indicated that modem industrial 
relations demanded consultation between employers and 
workers' representatives. He said of the process: 

"It was unfair for all involved, not only the three 
employees who were the subject of the notification. On 
those grounds alone, I find that the criteria used for the 
selection of the individuals was unfair and discriminatory. 
However, I specifically make no comment about whether the 
three persons named in the schedule, if a proper selection 
process is applied, ought to stay or go. That is for the future. 
Minutes of a Declaration and Order will issue and the parties 
can Speak to the Minutes in due course." 

On 23 April 1992, he made the following order: 
(1) THAT the criteria used in selection of those 

individuals named in the Schedule to the Memo- 
randum of Matters for Hearing and Determination 
in Matter CR 186 of 1992 was unfair and 
discriminatory. 

(2) THAT the notices of termination issued on 16 
March 1992 to Mr T. Gutmann, Mr D. Deacy and 
Mr C. Stephenson be and are hereby rescinded." 

The present respondent appealed to the Full Bench, which 
upheld the appeal and quashed that order. It is from that 
decision of the Full Bench that the Union now appeals. 

I will deal with the grounds of appeal in detail later, but 
it is sufficient at this stage to note that the appellant suggests 
that the Full Bench has made comments within its reasons 
which indicate that the members have misunderstood the 
effect of earlier decisions of the Full Bench and of this 
Court, or, if not, it is suggested that those decisions should 
be looked at afresh in the light of modem trends in industrial 
relations which it is said demand consultation between 
employer and employee groups, in particular in relation to 
redundancies. 

It was not suggested before us that in any award or 
agreement affecting these parties there is an obligation on 
the part of the respondent to consult as to whom it chooses 
to dismiss, but counsel for the appellant submitted that there 
is a concept of industrial fairness akin to the notions of 
natural justice which, relevant to this appeal, demands that 
consultation between the employer and the employee, or the 
employee's representatives, occur before retrenchments are 
made or announced. When asked for authority to support this 
submission, counsel referred to the authorities mentioned by 
Brinsden J in The Undercliffe Nursing Home v. The 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (1985) 65 
WAIG 385 "The Undercliffe Nursing Home v. The 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (1985) 65 
WAIG 385". In particular, Brinsden J said, at 386: 

"Accepting then that the Commission may enquire 
into the termination of a contract of employment, the 
question then arises to what principles it should apply 
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and having regard to the circumstances in which the 
termination took place. The jurisdiction has been 
variously stated: in re Loty and Holloway v. Australian 
Workers' Union (1971) A.R. 95 at 99 Sheldon J. said 
that even though in the dismissal be it summary or on 
notice, the employer has not exceeded his common law 
and/or award rights, the Court was entitled to enquire 
as to whether the employee had received "less than a 
fair deal". He also approved what had been said in an 
earlier case whether there had been "a fair go all 
round". In a later case Metropolitan Meat Industry 
Board v. Australian Meat Industry Employees' Union 
(New South Wales Branch) (1973) A.R. 231 at 233 
Watson J. thought that even if there are grounds for 
terminating the contract of employment it was still 
open to the tribunal to examine the severity or 
otherwise of the step of dismissal. In the majority 
judgment in Western Suburbs District Ambulance 
Committee v. Tipping at 277 their Honours stated the 
question as being "whether the employer's action was 
harsh or unjust or that the employer has abused his right 
to dismiss his employee". In that case they considered 
the union had made out its case in connection with an 
employee whose services had been terminated pursuant 
to the award without any reason being given, the 
employee having been of impeccable conduct and 
service over a long period of years. Finally in North 
West Council v. Dunn 129 C.L.R. 247 at 263 Walsh J. 
specifically approved a test stated by McKeon J. in the 
case immediately last cited as being the question to ask: 

Has there been or has there not been oppression, 
injustice, or unfair dealing on the part of the 
employer towards the employee? 

As His Honour points out the question to be 
investigated is not a question as to the respective legal 
rights of the employer and the employee but a question 
whether the legal right of the employer has been 
exercised so harshly or oppressively against the 
employee as to amount to an abuse of that right." 

In particular, counsel fastened on the expression "a fair 
go all round" as sufficiently describing the principle. These 
slogans can, however, be misleading at times and, absent 
any express provisions in the award or the contract of 
employment, claims that involve allegations of unfair 
dismissal will usually demand an inquiry into all of the 
circumstances. 

The considerations which apply to a claim for unfair 
dismissal by an individual employee may well differ from 
the considerations which apply to the dismissal of several 
employees as a result of an employer's decision to reduce 
its workforce because of economic considerations, for 
example, redundancy. 

Absent any restriction in the contract of employment, as 
affected by an award or an industrial agreement, the 
employer still retains the right to choose whom he shall 
employ and whom he shall dismiss. Similarly, the employee 
retains the right to choose whether to accept employment 
and, if necessary, when he chooses to terminate his 
employment. The employer's rights, however, are now 
subject to industrial intervention. 

The Industrial Relations Commission has the power to 
decide whether or not a dismissal is unfair, and that carries 
with it the right to direct reinstatement or re-employment of 
that employee if unfairness is established. That power may 
be exercised whether or not the original dismissal was 
lawful. 

In several other jurisdictions in Australia, there is express 
power in that regard. In Western Australia, the power is both 
expressed by statute in part and is in part implicit. The 
history of the exercise of this power can be readily seen in 
some of the earlier decisions, commencing with a decision 
of the President of the Court of Arbitration, Jackson J, in 
Kwinana Construction Group Pty Ltd v. The Electrical 
Trades Union of Workers (Western Australia Branch) (the 
Kwinana case) (1954) 34 WAIG 51 ' 'Kwinana Construction 
Group Pty Ltd v. The Electrical Trades Union of Workers 
(Western Australia Branch) (the Kwinana case) (1954) 34 

WAIG 51", where the court upheld the Commissioner's 
finding that it could order re-employment, notwithstanding 
that the instant dismissal for misconduct of 16 men who 
refused to work overtime on a Sunday was lawful. Jackson 
J said, at 52: 

"But to hold that the employer was entitled to 
dismiss the men does not conclude the matter, because 
that legal right to dismiss is subject in a proper case to 
the order or determination of this Court. I do not 
attempt any exhaustive tabulation of the circumstances 
in which the court should override an employer's 
dismissal of his workers. I suggest, however, that the 
court will interpose its order if the employer's order is 
such that it offends against what the court conceives to 
be the current standards of justice and fair play as 
between employer and employee: or, to express it in 
another way, if the court deems the dismissals 
inequitable or unconscionable." 

In Robe River Iron Associates v. Association of Draught- 
ing Supervisory and Tbchnical Employees of Western 
Australia (1988) 68 WAIG 11 "Robe River Iron Associates 
v. Association of Drafting Supervisory and Technical 
Employees of Western Australia (1988) 68 WAIG 11", 
Kennedy J traced the legislative history subsequent to the 
decision in the Kwinana case, including the decision of Burt 
CJ in the Industrial Appeal Court, which was agreed to by 
other members of the court in Princess Margaret Hospital 
for Children v. The Hospital Salaried Officers Association 
of Western Australia (Union of Workers) (1975) 55 WAIG 
543 "Princess Margaret Hospital for Children v. The 
Hospital Salaried Officers Association of Western Australia 
(Union of Workers) (1975) 55 WAIG 543", and his Honour 
accepted, as did I, that the Commission has power to direct 
reinstatement or re-employment; but, absent such an order, 
the Commission has no power to award compensation. 

As a result of those decisions and others, it is now 
accepted that the dismissal and subsequent re-employment 
of employees are "industrial matters" as defined and, 
accordingly, within the power of the Commission to inquire 
into and deal with. Section 7(c), under the interpretation of 
industrial matter, gives some power, and s 29 specifically 
gives power to deal with the claim by an employee that he 
has been unfairly dismissed from his employment on the 
application of the Union or the employee. In the exercise of 
its jurisdiction, the Commission shall, according to s 
26(1 )(a): "act according to equity and good conscience and 
the substantial merits of the case", and (c): "shall have 
regard to the interests of the persons immediately concerned 
whether directly affected or not and, where appropriate, for 
the interests of the community as a whole". 

It is unnecessary for me to consider whether the 
Commission, in resolving a dispute, has power to quash a 
notice of determination of employment, which is otherwise 
a lawful notice prior to the notice taking effect. That, in the 
event, is not what happened. The Commissioner's finding 
that the procedure was unfair was made on 9 April 1992, the 
day prior to the determination of the notice given to each 
employee; but his order was made some 13 days after the 
determination had taken effect. 

Whilst it is recognised that the Commission is not bound 
to have regard to technicalities or legal forms (s 26(1 )(a)), 
this is a dispute which seemed to change direction. It started 
with a claim that 32 workers had been retrenched without 
being given the award entitlement of one month's notice. At 
some stage after the dispute had been referred under s 44(9), 
that claim was abandoned and the claim was for the 
rescission of the notices of termination of the three named 
employees. 

In the event, that was the order made, but at that time the 
notices had already expired. The practical effect of the order 
had to be that the employer was ordered to re-employ the 
three men, who had by then been dismissed, on the grounds 
that the dismissals were unfair, and the unfairness was no 
doubt based on a policy enunciated by the Commissioner 
that in industrial relations matters, and particularly dealing 
with redundancy, consultation and participation between 
employer and employee or employee's representatives is 
now obligatory. Again, whether that is a policy which is 
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capable of support need not concern me. Such a policy, if 
it were to be elevated to an absolute rule, should, it seems 
to me, be the subject of reasoned debate in a forum where 
that is the issue; and not arising as a sidewind out of an 
industrial dispute that was eventually dealt with on the basis 
of a claim for unfair dismissal and where it appears that 
earlier decisions of the Full Bench in the past had not 
squarely faced that issue. 

With those preliminary comments, I now turn to the 
grounds of appeal as amended. They are as follows: 

"1. The Full Bench erred in holding that the sole 
ground on which the employees terminated for 
redundancy may be reinstated is by demonstrating 
that employees other than the employees made 
redundant should have been terminated. 

2. The Full Bench erred in holding that, notwith- 
standing that the terminations were palpably 
unfair, the Commission at first instance erred in 
ordering reinstatement without first requiring the 
Appellant (Applicant) to also demonstrate that 
employees other than the employees made redun- 
dant should have been terminated. 

3. The Full Bench erred in holding that notwith- 
standing that the process by which the 32 
employees were terminated was unfair the Com- 
mission could only grant relief on that ground if 
all 32 employees sought reinstatement. 

4. The Full Bench erred in that it confused the 
concept of procedural fairness pursuant to the 
rules of natural justice (to which only employees 
who are dismissed from an office are entitled) and 
the concept of industrial fairness (to which all 
employees who are dismissed from employment 
are entitled) and thereby quashed the decision of 
the Commission at first instance on a wrong basis. 

5. Added by amendment—The Full Bench erred in 
quashing the decision of the Commission at first 
instance when that decision was reasonably open 
in the exercise of the Commissioner's discretion 
given his findings on procedures." 

As a general comment on the grounds of appeal, it seems 
to me that, in the main, the appellant has misread the reasons 
for judgment both of the majority and the Chief Commis- 
sioner, who agreed with those reasons, and added some 
observations of his own. In particular, that relates to what 
was said in both judgments concerning AMWSU & Another 
v. Australian Shipbuilding Industries (WA) Pty Ltd (1987) 
67 WAIG 733 "AMWSU & Another v. Australian Ship- 
building Industries (WA) Pty Ltd 67 WAIG 733" (the ASI 
case), Undercliffe Nursing Home v. FMWU (1985) 65 
WAIG 385 (the Undercliffe case) and Shire of Esperance v. 
Mouritz (1991) 71 WAIG 891 "Shire of Esperance v. 
Mouritz 71 WAIG 891". It is often too easy to find a 
decision in one case with particular facts and relate it to 
another case with different facts but a similar subject matter, 
or to seek a statement of principle from similar facts in one 
case where the principle sought to be extracted was not the 
subject of inquiry or debate in that case. Each side has 
sought to extract principle from the ASI case, which was a 
claim for reinstatement as a result of redundancies where, 
as in this case, there was no prior consultation. The claim 
failed. Both at first instance, the Full Bench ((1987) 67 
WAIG 469), and again on appeal ((1987) 67 WAIG 733), 
the Industrial Appeal Court noted that there was no prior 
consultation; but the case was resolved on the basis that the 
employer had satisfied the evidentiary onus that redundancy 
was the basis for the dismissals, but the employees or the 
Union had not established the onus being on them that others 
should have been dismissed before those employees who 
said that their dismissal was unfair. It is not apparent from 
any of the reasons that the lack of consultation was relied 
upon to ground a finding of unfairness. 

Again, each side in this dispute has referred to Mouritz, 
which involved a dispute as to whether the dismissal was 
void because the officer was denied natural justice. That, of 
course, is a common law remedy; but, nevertheless, the 
unfairness of the process was in issue. Kennedy J held that 

the fairness of the procedure adopted was a matter which 
could be taken into account. Clearly, however, it was not the 
only consideration. There were also questions of work 
performance and dishonesty in the course of employment 
that remained to be resolved. No question of redundancy 
arose. In the instant case, the appellant's argument seemed 
to suggest that the Full Bench held that the ASI case 
established as a matter of law that allegations of unfair 
dismissal in a redundancy case could only succeed if the 
employee established that others should have gone before 
him. In the ASI case, that was critical. It may well be critical 
in many cases, but I can find nothing in any of the judgments 
that indicates that that must, as a matter of law, apply in all 
cases. That it was the main criteria was, in my view, on a 
proper reading of all of the judgment, readily apparent. The 
Full Bench quoted with approval the comments of Kennedy 
J in Mouritz, which indicated that unfairness in the process 
may well be a factor to be taken into account. And it applied 
this to the case of redundancy—I am not prepared to say that 
that was wrong. Where the Full Bench differed from the 
Commissioner at first instance is that the Full Bench did not 
agree that it was the only relevant factor. 

One factor which is relevant is the so-called inviolability 
of the right of the employer to manage his business and to 
hire and fire as he chooses. The weight to be given to that 
factor will depend on all of the circumstances. 

The Full Bench gave weight to the fact that, of the 32 who 
were dismissed, 29 accepted the dismissal, leaving three 
only who were dissatisfied. The Full Bench drew attention 
to the fact that there was no evidence that there were others 
who should have been dismissed before the three in issue. 
This consideration was rejected by the Commissioner at first 
instance, but clearly the Full Bench did not agree. In an 
obvious reference to s 26(1 )(a) and (c), the majority said: 

"Part of the equity good conscience and substantial 
merits of the case are the interests of other persons who 
may not have been made redundant..." 

They continued: 
"It was implicit in each case that if the employee in 

question was not to be sacked, then someone else 
would be. It seems to us that it is not only just and 
equitable, but patently obvious, that in a situation 
where there was a necessary reduction in the workforce 
the person who complains that he/she is selected must 
demonstrate that some other person should have been 
selected before him/her. That is what we understood 
Olney J to say." 

The reference to comments by Olney J is simply a 
reference to the way in which he resolved the ASI case on 
the facts that were in issue in that case. The Full Bench drew 
attention to the fact that the award requirements on 
redundancy were for one month's notice to be given. 
Complaints of non-compliance were abandoned at the 
hearing. They also drew attention to the fact that the Union 
representative gave evidence that, in his opinion, the 
redundancy payout was generous. The Full Bench also drew 
attention to the fact that the Commissioner at first instance 
accepted as fact that the employer's representative responsi- 
ble for the exercise, although deliberately acting so that the 
Union would not know what was happening, reasonably 
believed that voluntary redundancy was unsatisfactory and 
would give rise to industrial trouble. Whether he was right 
or not in that assessment will never be known. He obviously 
ended up with industrial trouble, but that does not detract 
from the Commissioner's finding that he accepted that that 
officer believed that he was acting properly. The Full Bench 
also accepted the Commissioner's finding that there was 
some arbitrariness in the system, but noted that the Union 
official concerned accepted as valid the major criteria that 
were used in making the selection. As well, the Full Bench 
noted that there was no evidence that the Union had put 
forward any method of selection which would not be 
arbitrary to some extent and yet could still be effective. 

As I have indicated, the Full Bench quoted with approval 
the comments of Kennedy J in the Shire of Esperance v. 
Mouritz that unfairness in the process is a matter which can 
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be taken into account. It expressly gave that matter great 
weight. 

Clearly, the Full Bench placed much reliance upon the 
fact, and it was the fact, that no evidence was led to indicate 
that there were others who should have been retrenched 
before any of the three who complained of unfair dismissal. 
In my view, it cannot be said that, in making that 
assessment, the Full Bench was wrong. Based on the earlier 
redundancy cases, and given the strictures contained in s 
26(1 )(c) of the Act,, it would be difficult to envisage 
circumstances where this would not be an important and 
relevant, if not dominant, consideration in a case of unfair 
dismissal. It must be remembered that although this case, at 
an early stage, may not have been strictly an application 
under s 29 of the Act, that is how it ended up, in fact, and 
it was argued before the Full Bench and before this Court 
on that basis. 

In my view, ground 5 really misses the thrust of this type 
of appeal where none of the primary facts were in issue and 
where the Full Bench was not only entitled to, but obliged 
to, consider the whole of the case afresh. And if it reached 
the conclusion, as it did, that the Commissioner had failed 
to take several important factors into account, it could 
resolve the matter for itself—Warren v. Coombes (1979) 
142 CLR 531 "Warren v. Coombes (1979) 142 CLR 531". 
It did so and, as it was obliged to do, it took into account 
the finding which the Commissioner made as to the 
unfairness of the process, which it accepted, but it was not 
prepared to find that that factor outweighed the others to 
which it referred, as I have outlined above. No appealable 
error is disclosed. 

In my view, for the reasons I have given, none of the 
grounds of appeal can be sustained. The appeal should be 
dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act, 1979. 
Appeal No. 1 of 1993 and 17 of 1992. 

In the matter of an appeal numbered 1 of 1993 and 17 of 
1992 against the decision of the Full Bench of the Western 
Australian Industrial Relations Commission in Matter 
Numbered 624 of 1992 dated 22nd December 1992. 

BETWEEN 
Metals & Engineering Workers' 

Union—Western Australia. 
Appellant 

and 
Newcrest Mining Limited 

Respondent 
BEFORE: 

MR JUSTICE ROWLANDS (ACTING PRESIDENT). 
MR JUSTICE FRANKLYN. 
MR JUSTICE NICHOLSON. 

26th February 1993. 
Order. 

HAVING heard Mr D H Schapper (of Counsel) for the 
Appellant, and Mr H J Dixon (of Counsel) for the 
Respondent, THE COURT DOTH ORDER That Appeal 
No. 1 of 1993 and 17 of 1992 be dismissed. 

J.G. CARRIGG, 
Clerk of the Court. 

FULL BENCH— 
Appeals against decision of 

Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Georgina Beale 

and 
Curtin Consultancy Services Limited 

No 870 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER R.N. GEORGE. 

9 March 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision 
of the Commission at first instance, constituted by a single 
Commissioner, and brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). The appeal was properly brought under s.49. 

The appeal is against the decision of the Commission 
made on 17 June 1992 wherein the Commission dismissed 
the appellant's application. 

The grounds of appeal herein are as follows:— 
"1. The Commission erred in law in that:— 

(A) it failed to give any weight to the evidence 
of the witnesses called by the Appellant 

(B) it failed to give proper weight to the evidence 
of the departure from established procedures 
by other parties and the effects of those 
departures from procedures on the Appellant 

(C) it found the Appellant was responsible for all 
of the debts said to have been incurred by the 
Respondent notwithstanding evidence to the 
contrary 

(D) it did not give consideration to the com- 
plaints of the Respondent in terms of the total 
performance of the Appellant 

(E) it gave undue weight to the evidence of Mrs 
Mackie particularly as the witness was biased 
against the Appellant 

(F) its findings in relation to matters of credit 
were against the weight of evidence 

(G) it failed to give proper weight to the evidence 
of the Appellant in relation to the contracts 
complained of by Respondent 

(H) in holding the Appellant personally responsi- 
ble for all of alleged errors and debts arising 
from the matters complained of" 

The application was one made pursuant to s.29 of the Act. 
By the application the appellant alleged that she was unfairly 
dismissed from her employment with the respondent 
employer. The appellant sought an order reinstating her. 

In addition, the application was amended by leave of the 
Commission to include an alternative claim that should 
reinstatement not be granted, and therefore the dismissal be 
allowed to stand, the respondent had failed to pay the 
applicant a benefit which it should be implied was due to 
her as a consequence of the dismissal, namely payment of 
her salaries for a period of 106 hours and 45 minutes in lieu 
of unused leave, which she asserted had accrued to her by 
reason of having worked the equivalent time in excess of her 
prescribed daily hours of work. 

Background. 
The Commission at first instance heard evidence from the 

appellant, from a consultant who worked through the 
respondent, Mr Armand Zurhaar, and from Dr Richard 
Rowley Horsley, a member of the Board of the respondent 
and Deputy Vice-Chanceilor of Engineering and Science at 
Curtin University. It also heard evidence from Mr Jeffrey 
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Neill Bell. General Manager of the respondent, its account- 
ant, Mrs Nicolie Anne Mackie, its Chairman and a 
consultant, Mr Martin Dietmar Klaus Schneiderheinze, and 
Mr Ronald Eric Price who was a consultant with Curtin 
Consultancy Services Limited, the respondent, (hereinafter 
referred to as "CCS"), having formerly been a lecturer at 
Curtin University. 

At all material times, the respondent had denied that it 
unfairly dismissed Ms Beale, or, that as a consequence of 
her services having been terminated, she was entitled to any 
benefit which she claimed. 

On 29 June 1989, the appellant, Ms Georgina Viner 
Beale, commenced her employment with the respondent 
employer as Manager of Consulting and Testing. She 
continued in that capacity until Mr Bell, the General 
Manager of the respondent, terminated her services on 13 
September 1991. 

Ms Beale had no business experience. She had been a 
senior counter officer employed by the Commonwealth 
Department of Social Security, by which Department she 
had been employed for seven years. 

Mr Bell has teaching qualifications and experience as a 
journalist. He had been the General Manager for three years 
at the time of the termination of Ms Beale's employment. 

There was a claim by Mr Bell, in evidence, that Ms Beale 
had misrepresented her educational qualifications, which 
included two final year secondary subjects, but that is not 
borne out by the evidence. 

Ms Beale, the Manager of Consulting and Testing, Mrs 
Mackie, the accountant, and another person, the Manager of 
Education and Training, each reported directly to Mr Bell, 
the General Manager. 

CCS, which is based at Curtin University, provides, 
particularly to industry, a training, consulting, research and 
testing service. In respect of those services it utilises the 
expertise of the academic and technical staff of Curtin 
University who are prepared to participate in consultancy 
arrangements with it, and who are engaged as contract 
consultants whenever CCS has need of their expertise. 

What happens is that enquiries relating to a consultancy 
project are generally received by the respondent, either 
directly from a client, or, alternatively, from an enquiry 
originally directed to one of its usual consultants. These 
contracts relate to industry and mining. Quite often, on the 
evidence, they are urgent and relate to a problem which is 
holding up production. 

CCS then refers the matter to a university staff member, 
or members, with the relevant expertise who consider the 
viability of the project and therefore determine the price at 
which they offer to consult with CCS for the proposed 
project. From that information CCS then establishes its price 
for the project concerned which is then put to the prospective 
client. The price may be subsequently negotiated, but, when 
accepted by the client, a letter of authority to proceed, or, 
alternatively, a purchase order is required by CCS as a 
matter of policy before work commences on the project. 
After formal approval from the client, CCS issues its own 
purchase order to engage the relevant consultant for the sum 
quoted by the consultant. 

Additional costs, according to the CCS plicy, are not to 
be incurred by it unless they are first authorised by the client, 
either by a letter of authorisation or a purchase order. 

Apparently one can depart from that procedure. Where a 
client requires that a security door test be conducted the fee 
must be paid in advance, and there are some other categories 
of contracts where payment in advance is required. 

In addition, credit checks were to be undertaken as a 
precaution against unknown clients, or with those whom 
difficulty may have been experienced in recovering a 
previous contract payment. That was said to be the general 
picture. 1 will turn to the evidence in more detail later. 

Exhibit 3 identifies Ms Beale's duties as at 13 July 1989. 
These are set out at page 12 of the appeal book (hereinafter 
referred to as "AB"), and are as follows:— 

"1. Duties 
1.1 Administer existing contracts. 
1.2 Develop additional contracts. 

1.3 Maintain job files. 
1.4 Promote the company. 
1.5 Develop proposals. 
1.6 Supervise temporary staff. 
1.7 Any other duties as directed by the General 

Manager." 
(They are also set out at page 32 of the transcript 

(hereinafter referred to as "TR")). 
Mr Bell's duties appear at page 163 (TR) in his evidence 

and are described as follows:— 
"... to control the day-to-day operations of the 

company and in consultation with by board of directors 
to formulate the policy and the strategies of the 
company both in what we call our internal market, the 
university, and our external market, our clients in 
industry, government and the community generally. 
They are pretty well it but then within the company I 
have direct responsibility for the work being done by 
my staff. It is my job to appoint staff and if I see fit 
to dismiss them." 

He went on to describe the role of the Board as follows:— 
"Well the board has ultimate control. The board is 

established by a council of the university which is the 
supreme governing organ of the university. They, 
through a strict formula, appoint directors to the 
company, of which there are nine, and then they have 
really, I guess, a rubber stamp function. I report to them 
every month on operations and financial control. They 
accept my report. If they have any concerns then they 
are raised and so on. Other matters, as I said previously, 
concerning policy and strategy are discussed but in 
general terms I would say the board accepts what the 
general manager is doing and we go on from there 
month by month." 

It is fair to say that that description of the Board, which 
is plainly meant to govern the respondent, does not indicate 
that it should have a rubber stamp function, even if, in fact, 
it might have in reality. 

Mr Bell went on to say that the respondent is wholly 
owned by the university, but none of its employees are 
members of the university staff and it operates almost 
entirely independent of the university, although the consult- 
ant base is from the university and they are there to enhance 
the reputation of the university. 

At the time of the hearing of this matter, there were seven 
employees of the respondent. 

When Mr Bell purported to terminate Ms Beale's 
services, a notice was issued to her (exhibit L, page 102 
(AB)), and she subsequently received the payment of her 
salary due as at 13 September 1991 and for an additional two 
weeks. 

The notice contained the following extracts:— 
"Your lack of control of several major contracts has 

cost the Company dearly in terms of revenue and time 
and the disputes which have arisen cast the Company 
in a poor light. 

In addition, your inability to provide justification for 
your actions has led me to conclude that a change of 
staff is required. 

I am disappointed that the guidelines provided and 
the discussions between us have not resolved these 
matters." 

The complaints against her, on the evidence, were that Ms 
Beale failed to comply with established procedures in 
relation to the entering into and administration of contracts 
which were well known to her, and her actions and conduct 
had caused CCS to become involved in disputes with 
contracted clients and to incur financial losses on a number 
of contracts which it had undertaken. It was Ms Beale's 
evidence that she developed the procedures from past 
procedures. Certainly there is no evidence of any existing 
manual. 

Further, the complaint was that she had failed to apply the 
credit controls which she was required to observe, and had 
wrongly allowed costs to be incurred by CCS which had not 
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been recoverable because they had not been authorised by 
contracted clients, or, if they had, were not the subject of 
documented authorisation from the clients. 

Exhibit 5 identified 16 consultancy contracts in relation 
to which the respondent asserted that there were problems 
which had arisen as a direct consequence of Ms Beale's 
conduct (see page 12 (AB)). She handled a total of 889 
contracts while at CCS in the course of two years. 

It is, of course, clear that Ms Beale was employed in a 
managerial capacity, although she did not have experience 
of business management as such. 

Mr Bell, too, conceded that he had not had a lot of 
"exposure" to consulting and testing. 

It is clear that the role of the Manager of Consulting and 
Testing was to establish contractual arrangements for 
consultancy projects, to administer the contract require- 
ments, to control and authorise project expenditure, and, if 
necessary, to re-negotiate an increased price. 

On Ms Beale's evidence, a client would ring and ask for 
a particular project to be undertaken. She would then contact 
the consultant whom she thought was relevant. The 
consultant would then supply the quote to give to the 
customer. If the client accepted, she would usually get a 
purchase order out or a letter of authority to the consultant 
to proceed (see page 13 (TR)). Sometimes consultants were 
approached by clients direct to do the work. It was the 
consultant's job, therefore, to notify Ms Beale in those 
circumstances. Indeed, her evidence was that this was a 
significant practice and no proper consideration was given 
to the effect of this custom on contracts and their 
administration. 

It is clear, too, that consultants often had a need for direct 
contact with a client during the conduct of a project, but that 
they have and had no authority to alter the costs upon which 
the contract price of CCS has been established. 

It was Ms Beale's evidence that the procedures appropri- 
ate to the performance of her duties were not adequately 
explained to her upon the commencement of her employ- 
ment with the respondent, and she identified and established 
appropriate procedures from a review of past contract 
arrangements contained in the records of her employer. 

On the evidence, it is clear that difficulties have been 
experienced with several of the consultancy contracts, but 
Ms Beale did not accept blame in respect of these matters. 
It was her evidence that most of the difficulties arose from 
matters outside her control, or for the want of adequately 
defined procedures to guide her endeavours. Indeed, she said 
that Mr Bell had not told her of any procedures. 

It was also her assertion that she had no indication that 
her performance was unsatisfactory, or at least no clear 
indication, until Mr Bell, shortly before the date upon which 
her services were terminated, told her. Mr Bell said that he 
gave his managers a certain amount of freedom in running 
their Departments. 

There were a number of individual contracts which were 
considered in evidence. They formed, in part, exhibit 5, 
which were the complaints in relation to those particular 
contracts (see pages 37-38 (AB)):— 

"(i) P T Jonas Sariharum 
By not following the normal procedure as had 

been instructed and by not adhering to further 
instructions from the General Manager, problems 
have been experienced with respect to the recov- 
ery of moneys for work which had been invoiced 
to the above company. 

The consultancy work was carried out between 
November 1990 and March 1991. 

The client now refuses to pay an amount of 
$21,948.95 on the basis that they were not 
informed of the additional costs and did not give 
their approval to those costs. 

(ii) Safe-T-Wear 
Lack of periodical checks with respect to budget 

estimates and progress of consultancy work resulted in 

costs in excess of those originally quoted and accepted 
by the client. 

By not following procedure and not conducting 
periodic checks, CCS incurred costs as a result of 
additional time spent on the project by Georgina Beale 
and Ron Price. The outstanding amount is in excess of 
$14,000. 

This work commenced in January 1990 and was 
completed in approximately June 1991. 
(iii) Dekker International 

A lack of control and awareness of a previous 
payment difficulty experienced with this client for 
a sum of only $1,500, led to additional work being 
accepted by Georgina Beale to the value of 
$14,500. 

No credit application was asked for and no 
deposit despite previous discussions with the 
CCS's Accountant and General Manager concern- 
ing credit facilities to new/unknown clients. 

These jobs were undertaken during 1991 and 
have resulted in a current debt of $15,000. 

(iv) Farooq Khan 
By not following the normal procedure as had 

been instructed, over the life of several projects 
undertaken for this client, CCS eventually sus- 
tained a loss in the order of $4,000, this figure 
however not including the additional cost of time 
spent on the recovery of moneys by Georgina 
Beale, the Accountant, legal fees or debt collec- 
tion fees. 

The projects commenced in January 1990 and 
final settlement of the matter was effected in 
September 1991. 

(v) Unilab Telecommunications Ltd/DSTO 
Debts of $21,260 were incurred with only 

written authorisation from the client for $1,390. 
Subsequently, these debts were questioned by the 
client and after incurring debt collection costs and 
the involvement of the Accountant, the debts were 
paid. 

This problem arose due to the procedure not 
being adhered to and occurred again with DSTO 
who were involved in this consultancy work. 

An amount in excess of $3,000 is now being 
disputed by DSTO. 

The work was commenced in August 1990. 
(vi) JP Distributors/Alan Reid 

Again, by not following the correct procedure 
as had been instructed CCS has experienced 
difficulty with obtaining payment of moneys for 
the above mentioned companies. 

Alan Reid's job was finished without any 
problems in October 1991. Georgina Beale ac- 
cepted the job without any credit reference or 
request for payment during the job even though 
CCS was to pay out $23,000. After instruction 
from the General Manager and a meeting with the 
Accountant an instalment was requested and 
received from the client." 

In addition, a number of other contracts were 
said to have been approved by way of credit being 
given by Ms Beale without getting a credit 
clearance after June 1991 causing difficulty with 
the collection of debts. These were as follows (see 
page 39 (AB)):— 

" Butcher Paull & Caulder $1,080.00 
John Caroma 165.00 
Glama 2,611.39 
Modra Electric 500.00 
Miniskaff 900.00 
Ocean Shipyards 800.00 
Syntax 1,500.00 

$7,556.39 " 



Some evidence was given about these matters. 
Ravi Industrial Group 
There was, on the evidence, a loss of $480.00 

because the consultant did not ask for money in 
advance for a door testing contrary to the well known 
custom. 

P T Jonas Sariharum 
This was an Indonesian company which owed 

money. After the auditors saw the invoices in Decem- 
ber 1990, they wrote to the company requiring payment 
because work had been paid for in advance. Mr Zurhaar 
said that the auditor's letter was regarded as bad form 
and he tried salvaging the position by flying to Jakarta 
to ascertain the reason for non-payment. 

Dekker International 
That was a contract which Mr Zurhaar was involved 

in. He said that everything went wrong which could 
have gone wrong with the contract. He had had a good 
relationship with the client. Mrs Mackie, on the other 
hand, gave evidence that she was stunned that Ms Beale 
gave credit of $14,500 to Dekker International. Mr 
Zurhaar, she said, had apparently made the decision. 

Farooq Khan 
Eventually the dispute in that matter was settled. 

However, Ms Beale accepted Mr Schneiderheinze's 
trust in Farooq Khan because he was Chairman of the 
Board of CCS. Mr Bell, of course, said that she should 
not have done so. However, her evidence was that Mr 
Schneiderheinze said that everything was okay. Mrs 
Mackie gave evidence that Ms Beale knew that they 
were having trouble with Farooq Khan from the start. 

There was a loss of $2,000 and Ms Beale admitted 
that she had made a mistake in relation to that matter. 

Safe-T-Wear 
There were cost overruns on this job occasioning a 

$900.00 loss. Costs blew out on this, Mr Zurhaar said. 
Mr Price said that this job had a big margin in it which 
was not enough as it turned out. The fact was that he 
was rather keen to get the job and they under quoted. 
The problem was that the machinery which they 
thought was working was found on investigation by 
them not to be. 

Interlock 
This was a contract carried out before June 1991. 

Mrs Mackie said that no credit check was made. The 
company went into liquidation with $880.00 owing. 

Modra Electric 
This was a large company which required prompt 

action, according to Mr Zurhaar, in order to overcome 
a serious problem and getting a $500.00 account was 
not a serious enough issue to lose the job he said. 

Syntax 
This was a company which went into receivership. 

However, the client had come with high references and 
recommendations, according to Mr Zurhaar and Ms 
Beale. They were experiencing a shut-down and the 
person making the request claimed to be an old 
personal friend of a director of the Board who was not 
named in evidence. Mr Zurhaar settled the figures with 
them. 

There were difficulties recovering moneys, but Ms 
Beale's evidence, corroborated by Mr Zurhaar, was that 
no credit check was done because the client came to 
them through a member of the Board of Management, 
and there was no denial in evidence that that was the 
case. 

Miniskaff 
Mrs Mackie described this as a job accepted without 

anyone knowing anything about the company, and, of 
course, there was an outstanding debt. 

Unilab Telecommunications Ltd 
Mr Bell said that Mrs Mackie had held an invoice 

from a sub-contractor, DSTO, for three months and 
Unilab Telecommunications Ltd went into liquidation. 

Mr Schneiderheinze sought that Unilab Telecommu- 
nications Ltd verified expenditure (see page 279 (TR)). 
However, the contract went beyond original expecta- 
tions. 

The payment of accounts was carried out by Mrs Mackie, 
but she said that this was as authorised by Ms Beale. 

There were a number of other contracts where it was 
alleged that Ms Beale had not arranged for a contract 
payment to be made in advance, or, alternatively, for a credit 
check to be made. 

From mid-1989 to 1990, Ms Beale did not visit 
consultants on campus, she said, because of her workload. 
It is also clear from her evidence, and that of Mrs Mackie, 
that a great amount of time was spent by them in recovering 
debts. 

It was the evidence, too, of Ms Beale that she did have 
a lot of daily contact, in any event, with consultants. 

On 4 June 1991, Mr Bell sought a full report from Ms 
Beale as to her Department's activities on the instruction of 
the Board. Prior to that, Ms Beale had produced to Mr Bell 
a memorandum about outstanding accounts. 

In June 1991, the respondent introduced a credit applica- 
tion form, and it was alleged that for the first time certain 
discussions occurred in relation to the losses which had been 
suffered by the respondent and formal credit procedures 
were introduced. These discussions in June 1991 were with 
Mr Bell and Mrs Mackie, so it was alleged. However, it was 
then said that Ms Beale failed to respond and implement 
controls in relation to contracts. 

On 5 August 1991, Mr Bell met with Ms Beale. In the 
course of discussions, he became angry with her. On the 
following day she offered to resign, but he recommended 
against that course of action. That occurrence was not, it was 
submitted, followed by any subsequent failure by Ms Beale, 
but she was terminated on 13 September 1991 in circum- 
stances which were said to cause the dismissal to be unfair. 
(Exhibit L is a letter effecting the termination). 

I will now turn to some of the detailed evidence. In Mr 
Bell's evidence, he complained that there were routine 
informal staff meetings each Monday, a half or two-thirds 
of which Ms Beale did not attend. He said that in the 
beginning she was assisted by Mrs Mackie and himself to 
draw up a budget for her Department because she had no 
experience in so doing. He criticised her lack of experience 
in what he called "the tertiary sector", which he said 
hampered her. He said that she was intimidated by the 
environment and by some of the consultants. He also 
described her as working "in the public service mode", that 
is from 8.45 am to 4.45 pm. He said that she was not 
effective in marketing, and complained about her husband 
calling in to see her too frequently, and also of her always 
going to "the shop". He also said that when she had to 
exercise initiative or management control she fell apart. 

Mr Bell's evidence was that in 1991 he spoke to Ms Beale 
about her poor performance. He agreed that there was a 
credit application form instituted in June 1991, but said that 
the matter of credit control was an issue from early 1990. 

The reasons for dismissal, he said, were that Mrs Mackie 
and he found that there still had been no progress on a 
number of issues, and Ms Beale's reaction to this confirmed 
in his mind that she had lost control. In fact, she had lost 
the will to do anything about the problems (see page 194 
(TR)). 

Her records were a mess when she was dismissed, and 
there was a total loss in her Department of $103,000 from 
a company loss of $113,000. That was a fact not denied or 
refuted. 

There were four particular contracts which were described 
as having "gone sour". These included P T Jonas 
Sariharum, Farooq Khan, Unilab Telecommunications Ltd 
and another. Mr Bell was aware of these before 6 August 
1991, and after 6 August 1991 Ms Beale failed to resolve 
any matters and CCS were drawn into increasing conflict 
which put it in a bad light, and it lost money. 

In addition, Ms Beale failed to tell Mr Schneiderheinze, 
Dr Horsley and Mr Zurhaar not to do work without receiving 
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the appropriate purchase order. Mr Bell was aware of this 
fact, but said that he was not privy to their conversations. 
These problems were not taken to the Board, nor did he seek 
to rectify them, on the evidence. 

Something should be said, too, about the financial reports. 
Mr Bell said that he received reports as to outstanding 
accounts on a regular basis. A financial report went to the 
Board. Mrs Mackie prepared a financial report for him 
monthly. However, he did not tell the Board about the 
Dekker International account being outstanding for 60 days. 
The changing of financial procedures was, in the end, his 
responsibility. 

Mr Bell conceded that most matters had their origins prior 
to June 1991. He conceded, too, that consultants were 
regularly bypassing the purchase order process, but that Ms 
Beale was unable to deal with the academics or make hard 
decisions. 

There was evidence, too, from Mrs Mackie, the company 
accountant for three years. She had been accounts supervisor 
at Peters Bakery before that. 

Mrs Mackie described Ms Beale as not good enough or 
thorough enough. She had been giving Ms Beale advice and 
counselling for some time, on her evidence. She also said 
that Mr Bell had tried to counsel her also. 

On and off through 1991 Mrs Mackie said that she gave 
Ms Beale lists of outstanding creditors. The matter of 
Dekker International was subsequently reported to the 
Board, along with 30 other jobs, but in cross-examination 
she could not remember if it was reported to the Board with 
only one other job. 

In 1990, it was decided to take more care with the 
contracting out, according to Mrs Mackie. Nevertheless, by 
the beginning of 1991 she and Ms Beale were spending a 
large amount of time trying to collect money from clients. 
The main reason for the debt collection problems was the 
acceptance of business from small companies. One infers 
that Mrs Mackie meant companies without a sound financial 
backing because of their limited size. 

Another reason that Mrs Mackie said the problems arose 
was "a lack of procedure". For example, the jobs would 
start with a purchase order and then the consultant would 
say they needed to do more. Mrs Mackie said that she told 
Ms Beale not to pay the consultant until there was something 
from the client accepting liability. 

In June there was a directive that CCS not give credit to 
people they did not know. She conceded that they, (ie) Mr 
Bell and herself, were aware that consultants were dealing 
directly with the clients (see page 267 (TR)). There is no 
evidence that she did anything about this. 

She was also aware that some jobs were commenced 
before there were written authorisations from CCS. The 
credit process was formalised in June 1991. She agreed, too, 
that a number of transactions which were problematical had 
commenced before June 1991. 

Mr Schneiderheinze, a lecturer in Electronic Engineering, 
gave evidence that he had no reason for complaints about 
Ms Beale. He did refer to consultants purporting to enter into 
contracts with clients without the requisite authority from 
CCS and said that Mr Bell went to great lengths to eradicate 
this practice, although no details of any steps which Mr Bell 
took in that regard were in evidence. 

Mr Price, who had been a senior lecturer at Curtin 
University in physics for 20 years, gave evidence that he 
used to attend lunch time staff meetings. He described Ms 
Beale as very enthusiastic and said that the consultants got 
on well with Ms Beale. It was his opinion that there ought 
to have been a procedures manual. He agreed that no 
consultant should undertake any extra work, that is after the 
first figure was established, without putting it through CCS. 

In the case of Dr Horsley, he gave evidence that he had 
contact with Ms Beale in the administration of contracts. He 
would get work direct and contact her to put the necessary 
papers in order. He, too, corroborated that some problems 
involving mining companies were urgent and that consult- 
ants had to deal with them quickly. He also conceded with 
some clients like Western Mining paperwork would be done 

after the event. There were some clients from whom he 
would not obtain credit references, in some cases he would 
obtain credit references, in some cases he would wait for the 
paperwork. 

In June 1991, he became aware of problems involving Ms 
Beale and told her to talk to Mr Bell about them. She saw 
him on two occasions about these problems. 

Findings of the Commission at First Instance. 
The Commission found as follows:— 

(1) That as a consequence of a major loss experienced 
on a particular contract in 1990, discussions 
involving Ms Beale followed and served to create 
an awareness of the need to follow procedure and 
thereby reduce the potential for future problems. 

(2) During the early part of 1991 matters of credit 
control were raised with Ms Beale in discussions 
with Mr Bell and Mrs Mackie, but she failed to 
respond and implement controls to reduce the 
financial exposure of CCS. 

(3) That she had failed in a number of cases to either 
arrange for a contract payment to be made in 
advance, or, alternatively, for a credit check to be 
made on a client, and that a number of contracts 
were (see pages 15-16 (AB)) incorrectly managed. 

(4) That Ms Beale did not maintain close control of 
the consultants and allowed them to incur costs on 
projects, on behalf of CCS, beyond their individ- 
ual contracts to CCS without them being au- 
thorised by her subsequent to establishing that it 
was recoverable from the client. 

(5) She was employed in a managerial capacity and 
a job of this nature is such that it does not require 
higher management to explain in finite detail what 
is required of the Manager. 

(6) That the Manager here failed to observe undis- 
puted established procedures and others which 
were drawn to the attention of Ms Beale. 

(7) Ms Beale was given adequate opportunity to 
conform with the requirements of her employer 
and it was not unfair to terminate her services for 
the reasons which the employer did. 

(8) It was not a term of the contract, nor could it be 
implied to be a term of the contract, that she was 
to be paid overtime, and, in fact, on Mr Bell's 
evidence, he had often declared that payment 
would not be made in lieu of leave. There was no 
contract to pay her overtime. 

(10) The Commission applied BP Refinery Pty Ltd v. 
Hastings Shire Council (1977) 52 ALJR 20 and 
Codelfa Constructions Pty Ltd v. State Rail 
Authority of New South Wales 56 ALJR 459, and 
was unable to imply terms to this effect. 

Conclusions. 
The picture here was one of some confusion, but what 

emerged was this. Ms Beale came to an organisation which 
had suffered from problems in 1988. She had had no 
experience in business, or, for that matter, as a Manager. 
There were no formal requirements, nor any manual for 
dealing with contracts. She did not have sufficient experi- 
ence to draw up a budget in her area. 

She developed policy from what she discerned to be 
previous policy. 

The consultants were often called in as a matter of 
urgency, and that was clearly a factor in their failing to 
attend to getting approval from CCS in writing. 

Some were less than punctilious in first having the 
contract approved and documented by CCS after their initial 
contact with the client. That is quite clear. 

Alternatively, they extended the approved amount of the 
contract unilaterally and without notifying CCS, (ie) Ms 
Beale at all or until later. 

In addition, these practices were known to the General 
Manager. 
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Further, there was no formal procedure for credit checks. 
Sometimes consultants themselves required credit checks, 
on the evidence, sometimes they did not. However, it seems 
to be understood that Ms Beale was required to run credit 
checks. 

It is quite clear that much of the trouble arose because 
CCS' clients were small companies (at least more often than 
not) (see Mrs Mackie's evidence). 

The next problem was failure of consultants to have the 
work properly approved by CCS. 

It would seem, too, that Ms Beale was told by Mrs Mackie 
not to pay consultants until there was something from the 
client accepting liability. That would be a reasonable and 
obvious comment for an accountant to make. There is no 
evidence of a proforma agreement to be signed by intending 
clients or completed by consultants generally or for each job. 
There is no manual of procedures circulated, or if there was 
there is no evidence. 

There seem to have been warnings issued by Mrs Mackie 
to Ms Beale and some counselling of her by Mr Bell, 
although what that counselling was we were not told. 

However, in June 1991, after the extent of the problem 
was realised, there were formal directions not to give credit 
to people who were not known to the staff or the consultants 
and a formal application form prepared. 

No action seems to have been taken by the Board before 
mid-1991, or if there was there is no evidence of it. 

Indeed, Mr Bell seems to have not interfered with the 
undesirable practices of consultants, although he knew of 
them, including decisions being made in matters by Mr 
Schneiderheinze, Dr Horsley and Mr Zurhaar. 

In the end, on 6 August 1991, because of the accumulation 
of debts due to CCS, these matters were raised by Mr Bell 
with Ms Beale, who offered to resign. That offer was 
declined by Mr Bell. However, over one month later he 
dismissed her with Board approval for her failure to comply 
with procedures. 

The transactions at the base of this had, for the most part, 
commenced and in some cases been completed before June 
1991 when the tightening up of procedures occurred. 

The letter, exhibit L, sets out the reasons for dismissal. 
There is one significant piece of evidence and that is that 
Ms Beale's Department lost $103,000 in 1991. She was 
dismissed, on Mr Bell's evidence, because she was unable 
to follow up and resolve matters after 6 August 1991 or to 
follow what ought to be done. Mr Bell anticipated 
continuing difficulties and terminated her services. 

The Commission at first instance found that she was given 
adequate opportunity to conform with the requirements of 
her employer, and it was not unfair to terminate her services 
for the reasons which Mr Bell did. 

What was put to the Commission was, of course, that the 
dismissal was unfair because it was grounded on a concern 
which did not previously warrant a parting of the ways. 

Ms Beale, too, claimed that she should be paid amounts 
in the nature of overtime for the working of which she had 
not been "compensated" at the time of her dismissal. The 
Commission accepted Mr Bell's evidence that payments 
would not be made in lieu of leave. That finding was not 
challenged before us and there the matter ends. 

The grounds of appeal herein have been set out above. It 
is quite clear that not all of the debts which incurred were 
the fault of the appellant. For example, in the Ravi Industrial 
Group case, the consultant was at fault for not collecting the 
money for the door test as was the custom. In the Unilab 
Telecommunications Ltd case, there was a blow-out caused 
by a quote which was too low, for example, nor could she 
be too much criticised for not overruling the Chairman of 
the Board. In Farooq Khan's case, she erred. However, too 
much emphasis was placed on a few individual cases. The 
overall position requires consideration. 

It is clear, too, having regard to Mrs Mackie's evidence 
alone, that the Commission at first instance failed to give 
due or any weight to the failure of consultants to follow the 
procedures. That was known to Mr Bell, confirmed by Mrs 
Mackie. and seems to have been little remedied on the 

evidence by the Board or by Mr Bell. However, that may 
not be fatal. 

The grounds of appeal allege, too, that the Commission 
at first instance did not give consideration to the complaints 
of the respondent in terms of the total performance of the 
appellant. 

There are some observations which I make. 
Firstly, the appellant dealt with 889 transactions in two 

years, which is a substantial number. 
Secondly, the appellant was, it would seem, guilty of the 

practice of paying the consultants out, even when there was 
no authority given to them to proceed with work. Mrs 
Mackie warned Ms Beale not to and that was the real defect 
in her work. As a result, she was left with problems about 
recovering the moneys owing from the customers. 

Thirdly, the poor performance of her area in terms of loss 
of $103,000 is evidence of her failure to run credit checks 
and carry out procedures which as a Manager she should 
have carried out. 

It was also alleged that the Commission at first instance 
gave undue weight to the evidence of Mrs Mackie. 

Mr Trainer's submission was that Mrs Mackie had said 
that (see page 244 (TR)) she was concerned about her 
reputation because of the bad debts and that is why she spoke 
to Ms Beale about problems. When she did, Ms Beale would 
get angry. 

In my opinion, the Commission at first instance did not 
place too much weight on what she said. It had the advantage 
of seeing her, and her evidence of discussions with Mr Bell 
and Ms Beale was strong. She does not, on a reading of her 
evidence, give an "impression" of bias as alleged in the 
grounds of appeal. She gave evidence of what she saw to 
be wrong and what she did about it. 

As to the allegation that the findings as to credit were 
against the weight of the evidence, that has not been made 
out. The weight of the evidence, including some of Ms 
Beale's, was that in some cases Ms Beale had paid 
consultants when there was no proper authorisation for the 
work, and that, in some cases, she had not done credit 
checks. These were cases where she clearly ought to have, 
as she acknowledged. 

Against that were obvious problems involving consultants 
and their unilateral action. 

In relation to the contracts complained of, the Commis- 
sion at first instance did not give proper weight to the 
evidence at times. In some cases such as the Ravi Industrial 
Group case, for example, the consultant should have 
collected the moneys as was the custom. That was not Ms 
Beale's fault. 

In the case of Unilab Telecommunications Ltd, there was 
a fixed price job which was under quoted, for example. 

However, the Commission was entitled to find generally 
as it did. 

It is clear to me that the descriptions by the Full Bench 
of discretionary decisions from time to time have been 
misunderstood. This was a discretionary decision as that 
phrase is defined in Norbis v. Norbis 65 ALR 12. In deciding 
whether a discretion was miscarried, the Full Bench is bound 
by House v. The King 55 CLR 499 and RRIA v. AWU 67 
WAIG 320 and the principles therein. That does not mean, 
nor has the Full Bench ever said, that all questions on appeal, 
even relating to discretionary decisions, should be dealt with 
in accordance with House v. The King (op cit). Indeed, it 
has not, in fact, so acted. 

It is the position that the Full Bench should not substitute 
its decision when the exercise of discretion at first instance 
is attacked. There must be an established error. 

However, within the discharge of that task and along with 
it may fall consideration of questions of separate and distinct 
errors of law and/or fact. Outside that, too, but in the same 
appeal, may arise questions of jurisdiction. 

In discharging its task and in dealing with questions of 
fact, the Full Bench may determine that there was an error 
in the findings as to primary facts, or draw different 
inferences from primary facts (see Warren v. Coombes and 
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Another 53 ALJR 293). It may find errors of weight or errors 
as to undisputed facts or disputed facts. 

I turn now to the real issue in this matter. It was this and 
the Commission at first instance expressed it at page 16 
(AB). Was her termination of service unfair because it was 
grounded on a concern that did not previously warrant a 
parting of the ways? 

It was open to the Commission to find that, accepting Mr 
Bell's evidence, it was not unfair to dismiss a person who, 
in the General Manager's judgment, in this case, gave reason 
to believe that a repetition of previous problems would 
occur. 

There was reliance on the fact that the Farooq Khan 
contract was settled after 6 August 1991. However, that 
contract and all about it was already well known to Mr Bell. 
He said, in evidence, that when he reviewed the matter with 
Ms Beale her response was such that, in his view, she had 
not grasped the importance of following established proce- 
dures notwithstanding the financial difficulties experienced 
in her Department as a consequence of not doing so (see 
pages 16-17 (AB)). He was not challenged as to the detail 
of that. As a result, he anticipated continuing difficulties and 
elected to terminate her services. 

The Commission at first instance held, too, that Ms Beale 
had been given adequate opportunity to conform with the 
requirements of her employer, and it was not unfair to 
terminate her services for the reasons which it did. 

If the Commission accepted Mr Bell's judgment to that 
effect, based on his discussions and what had clearly 
occurred previously, that was a conclusion open to it. The 
Commission saw the witnesses and nothing in the evidence 
reveals that to reach such a conclusion was a misuse of that 
advantage. It has not been demonstrated to me that such an 
error occurred. 

In my opinion, the evidence reveals that no sufficient part 
was played by Mr Bell and the Board in the supervision of 
affairs whilst all of these events were occurring. A 
subordinate manager is after all a subordinate manager, 
particularly one who was known to be inexperienced, as Ms 
Beale was. 

However, Mrs Mackie had given Ms Beale plenty of 
advice and it was reasonable to expect that she would not 
pay accounts where there was no proper authorisation given 
to consultants. That was fundamental. 

As to the allegation that the reasons for appeal were so 
inadequate as to constitute an error of law on the principle 
set out in Ruane v. Woodside Offshore Petroleum Pty Ltd 
71 WA1G 913, the reasons as they appear are quite adequate. 
There is no merit in that ground. 

For the reasons which I have set out above, I am not of 
the opinion that it has been established that the Commission 
at first instance erred as alleged in the grounds of appeal. 
The appeal will therefore be dismissed. 

Commissioner Fielding: The facts giving rise to this 
matter can be shortly stated. The Respondent is a commer- 
cial enterprise, providing research, testing, training and 
general consulting services to industry and commerce. It 
provides these services with the aid of academic and 
technical staff employed at the Curtin University. The 
Appellant was employed by the Respondent from 29 June 
1989 until 13 September 1991 as its manager of consulting 
and testing. In essence, her duties were to manage the 
paperwork associated with contracts entered into by third 
persons with the Respondent. Amongst other things, her task 
was to manage credit control and general project costings. 

The Appellant's employment was terminated by the 
Respondent in circumstances which she alleged were unfair. 
In essence, her employment was terminated because the 
Respondent did not regard her performance in the job as 
meeting the standard required by it. In particular, it 
complained of financial losses incurred in respect of a 
number of contracts, which losses the Respondent alleged 
were principally due to the Appellant's poor management 
of those contracts. 

The Commission rejected the Appellant's claim that she 
had been unfairly dismissed, being satisfied that the 

Appellant had failed to heed warnings from the Respon- 
dent's General Manager and its accountant regarding the 
need to supervise contracts and that she had failed to follow 
the procedures laid down designed to prevent these 
problems. From that decision the Appellant now appeals. 

The Appellant grounds her appeal, principally on the 
basis that the Commission's conclusion that she was derelict 
in her duties was against the evidence, or the weight of the 
evidence, particularly the evidence called by or on behalf of 
the Appellant. She complains, amongst other things, that the 
Commission overlooked the fact that the Respondent 
attributed blame to her for shortcomings, which were not of 
her doing. In particular, it is said that many of the 
consultants employed by the Respondent dealt directly with 
customers, thereby circumventing any control the Appellant 
might have over expenditure incurred by consultants on 
behalf of the Respondent. Furthermore, it is said that all of 
the shortcomings complained of, with one exception, 
occurred before the implementation of new credit control 
procedures in June 1991. 

The matter before the Commission depended very much 
on the version of the facts accepted by the Commission as, 
indeed, the Appellant's grounds of appeal indicated. Where, 
as here, there is a marked conflict in the evidence called by 
or on behalf of the respective parties, the prime responsibil- 
ity for resolving that conflict rests with the Commissioner 
who heard the matter. It is not for the Full Bench with the 
benefit only of reading the transcript to vary those findings, 
except in the rare cases where there is a patent error. As 
pointed out by Frankiyn J. in Gromark Packaging v. The 
Federated Miscellaneous Workers Union of Australia, WA 
Branch ((Unreported) Appeal 25 of 1991:6 November 1992) 
"(a)n appellate court does not overturn findings of fact 
unless satisfied that the trial Judge has misdirected himself 
or that any advantage enjoyed by the trial Judge by reason 
of having seen and heard the witnesses could not be 
sufficient to explain or justify the trial Judge's conclusion 
(Paterson v. Paterson (1953) 89 CLR 212 at 224 and see: 
Warren v. Coombes (1979) 53 ALJR 293; (1979)142 CLR 
531 at 300)". The difficulties associated with allowing 
appeals based on the weight given to evidence have been 
infrequently referred to in such cases as The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers v. Hamersley Iron Pty Limited (1986) 66 WAIG 
322; and Gardner v. Top Deck Pty Ltd (1983) 4 IR 261. 

In the present case, little is to be gained from drawing 
attention to parts of the evidence of one witness and 
sometimes out of context, as did the Appellant's agent on 
this occasion. Rather, one must look at the evidence in its 
entirety. Whilst on the Appellant's version of the events it 
might be said that the Appellant was not as incompetent as 
alleged, it cannot be ignored that the Respondent tendered 
evidence which clearly established that there were grounds 
for believing that the Appellant was indeed guilty of the 
shortcomings claimed of by the Respondent. 

The' evidence of Mr Bell, the Respondent's General 
Manager, which the Commission appears to have accepted 
in preference to that of the Appellant, reveals not only that 
the Appellant was guilty of inadequate management of a 
number of the contracts entered into by the Respondent, but 
that on at least one occasion she acknowledged those 
inadequacies. The evidence of Mr Bell is that following a 
meeting between himself and the Appellant on or about 5 
August 1991 when they discussed his concerns regarding 
cost overruns and the Appellant's faUure to follow the due 
processes, the Appellant the next day offered to resign. 
Although the Appellant denies that that occurred, it is 
patently clear that the Commission did not accept her 
testimony in that respect. There is no reason why the 
Commission should have given any more weight to the 
Appellant's version than to that advanced by the Respon- 
dent. Furthermore, the evidence of Mr Bell is that he spoke 
to her on at least two other occasions thereafter about the 
further discoveries of cost overruns before he finally 
dismissed her. What Mr Bell says was largely supported by 
Mrs Mackie, the Respondent's accountant. Her testimony, 
like that of Mr Bell, was that the Appellant was told from 
the inception of her employment about the requirement to 
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keep close control on the cost of various projects and 
ascertain the credit worthiness of various contractors. 
Furthermore, from time to time, particularly, in or about the 
beginning of 1991, as a result of the Respondent's concern 
about losses of some of its contracts, she discussed with the 
Appellant the need to more closely supervise the contracts. 
Indeed, those discussions led to the introduction of a more 
formal process for controlling credit. The evidence of Mrs 
Mackie and of Mr Bell is that the Appellant did not carry 
out those instructions in the way in which she ought to have 
and was unable to offer any explanation for not having done 
so. Although the Appellant now says that Mrs Mackie was 
biased, it was for the Commission to make that assessment 
and not for the Full Bench. Whilst it is clear that there are 
passages in Mrs Mackie's evidence which suggests that she 
had little or no regard for the Appellant, that does not 
necessarily render Mrs Mackie's testimony unreliable. The 
fact that the Respondent's agent did not cross-examine the 
Appellant's witnesses in a way in which one might consider 
to have been ideal, is not a ground for now challenging 
findings which are clearly sustainable on the testimony of 
Mr Bell and Mrs Mackie, which the Commission, as was its 
right, chose to accept as the most credible evidence. 
Proceedings before the Commission are frequently con- 
ducted by lay advocates who have no understanding of the 
rules of evidence and it is often the case that witnesses are 
neither examined nor cross-examined as thoroughly as they 
ought to be. However, it is clear from the provisions of 
section 26 of the Industrial Relations Act 1979, and more 
particularly from subsection 26(1 )(b), that the Commission 
is not to allow such shortcomings to get in the way of 
determining what it considers to be just and equitable in all 
the circumstances (cf Stamco Pty Ltd v. The Shop, 
Distributive and Allied Employees' Association of Western 
Australia (1992) 72 WA1G 839). 

The Appellant made much of the introduction of a new 
system of credit control in June 1991, suggesting that any 
problems which existed before then ought to be ignored. In 
my assessment, that is too simplistic an approach to the 
matter. The evidence of Mr Bell and Mrs Mackie is that 
there were numerous discussions with the Appellant 
regarding the need for proper credit control before that date. 
Indeed, the evidence of Mr Bell is that the credit controls 
introduced in June 1991 were merely more formal in nature 
and certainly not to be taken as the first time the Respondent 
placed any form of responsibility for credit control on the 
Appellant. The evidence of both Mr Bell and Mrs Mackie 
points to a long history of the Appellant failing to follow the 
established credit control procedures. 

As was pointed out in Undercliffe Nursing Home v. The 
Federated Miscellaneous Workers Union of Australia, 
Hospital, Service & Miscellaneous Workers Union, WA 
Branch (1985) 65 WAIG 385 at 387, and in numerous cases 
thereafter, the question in cases where there is an allegation 
of unfair dismissal is "whether the legal right of the 
employer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that right". 
In cases of this nature, it is not the function of the 
Commission to take over the management of an enterprise, 
but simply to intervene only when intervention is necessary 
to protect an employee against the unfair exercise of the 
contractual right to terminate the employment. In cases of 
alleged incompetence "it is sufficient that the employer 
honestly believes on reasonable grounds that the man is 
incapable or incompetent. It is not necessary for the 
employer to prove that he is in fact incapable or incompe- 
tent" (see: Taylor v. Alidair Ltd (1978) IRLR 82, per 
Denning MR at 84). However, in general it is necessary that 
the Respondent shows that there is a proper basis for the 
belief. There must therefore be some evidence to the alleged 
incompetence to justify the belief. Moreover, the modem 
authorities suggest that, except in the cases of inherent 
incapacity, there should be some warning to the employee 
of the possibility or likelihood of dismissal unless there is 
an improvement, coupled with an opportunity for the 

employee to make such an improvement (see: Margio v. 
Fremantle Arts Centre Press (1990) 70 WAIG 2559). 

As pointed out by Franklyn J. in Gromark's Case (supra), 
the question of whether a dismissal in any given circum- 
stance is fair or not is largely a discretionary judgement to 
be made by the Commissioner before whom the matter is 
heard. In the present case, the Appellant was dismissed 
because the Respondent considered her to be incapable of 
properly controlling the financial aspects "of several major 
contracts" which cost the Respondent "dearly in terms of 
revenue and time", notwithstanding numerous discussions 
between the Appellant and the Respondent's officers and 
because of her "inability to provide justification" for her 
actions in this respect. On the evidence found by the 
Commission to have been the most credible, principally that 
of Mr Bell and Mrs Mackie, it is clear that the Appellant was 
spoken to frequently about the need to maintain closer 
control over costs and to follow the procedures laid down, 
as well as adhering to standard commercial practices, but 
failed to do so. Indeed the evidence of Mr Bell is that she 
was too ready to accept the word of others without adopting 
proper commercial practices, as for example, completing 
purchase orders or ensuring that adequate invoices were 
supplied. As the manager, she was employed to ensure that 
individual contracts were properly managed and that other 
people did not do as they pleased on the Respondent's 
behalf. Furthermore, the evidence of both Mr Bell and Mrs 
Mackie is that when questioned about these matters she 
often was unable to offer any satisfactory explanation and 
sometimes took offence at such questioning. In the 
circumstances, I am of the view that there was every reason 
for the Commission to conclude as it did, that the dismissal 
was not unfair, and certainly I am far from convinced, even 
on balance, that the discretion, which was its, has 
miscarried. 

The Appellant complains that the Commission did not 
comment specifically on the shortcomings alleged against 
the Appellant in respect of each and every contract. In my 
view, and as was pointed out by Brinsden J. in The Federated 
Miscellaneous Workers Union of Australia, Hospital, 
Service & Miscellaneous Workers Union, WA Branch v. 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch and Others (1985) 65 WAIG 2033, 
2034, the Commission "cannot be expected to refer to each 
portion of the evidence nor should it be expected to refer to 
every reason advanced in argument as to why a certain 
course of conduct should be adopted". The Commission, in 
its Reasons for Decision, correctly and fairly summarised 
the arguments of the parties and, in my view, answered them 
in a general but proper way, having regard to the facts as 
it found them to be. The Commission paid particular 
attention to the contracts which, on the evidence of Mr Bell, 
were those which principally gave rise to concern regarding 
the Appellant's alleged incompetence. Not by any measure 
can it be said that the Reasons for Decision in the matter fall 
short of the standards set out in Ruane v. Woodside Offshore 
Petroleum Pty Ltd (1990) 71 WAIG 913, as the Appellant 
complains. 

For the foregoing reasons I am of the view that the appeal 
should be dismissed. 

Commissioner George: I have had the benefit of reading in 
draft form the reasons for decision of His Honour the 
President and Commissioner Fielding and agree on the basis 
of those reasons that the appeal should be dismissed. 

The President: In the circumstances, the appeal will be 
dismissed. 

Order accordingly, 

Appearances: Mr K.J. Trainer on behalf of the appellant. 

Mr P.G. Brunner on behalf of the respondent. 
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Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

These were appeals against the decision of the Commis- 
sion at first instance, constituted by a single Commissioner, 
and brought in accordance with s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), wherein the Commission ordered that the 
Building Trades (Construction) Award 1987 be varied in 
accordance with a Schedule to that order to have effect from 
the first pay period commencing on or after 1 August 1992 
(see pages 15-17 of the appeal book in appeal No 1053 of 
1992 (hereinafter referred to as "AB1") and pages 14-16 
of the appeal book in appeal No 1054 of 1992 (hereinafter 
referred to as "AB2")). 

The appeals are by those appellants whose names appear 
at pages 3-5 (AB1), and the Master Builders' Association 
of Western Australia, (Union of Employers) (hereinafter 
referred to as "the MBA") and the Australian Federation 

of Construction Contractors (hereinafter referred to as "the 
AFCC"). 

The decision was not a finding. The appeals are properly 
brought under s.49 of the Act, and were heard together. 

The grounds of appeal herein were amended by leave. 
The grounds of appeal in No 1053 of 1992 read as follows 

(see page 7 (AB1)):— 
"2. The Commission erred in that having found or 

inferred that it is not appropriate for the award to 
contain provisions concerning certain types of 
terminations or transfers it proceeded to grant the 
claim in a form which applied to all terminations 
and transfers. 

3. The Commission erred in concluding that the onus 
on the Applicant had been discharged when there 
was insufficient evidence before the Commission 
with which to do so. 

4. Having found an additional procedure to terminate 
and/or transfer the services of an employee elected 
as a health and safety representative under the 
Occupational Health, Safety and Welfare Act was 
warranted the Commission erred in awarding a 
remedy i.e. access to a Board of Reference that 
was inconsistent with the reasons for the claim. 

5. Having found an additional procedure to terminate 
and/or transfer the services of an employee elected 
as a health and safety representative under the 
Occupational Health, Safety and Welfare Act was 
warranted, the Commissioner erred in awarding a 
remedy i.e. the same mechanism as the job 
stewards clause when it had significant doubts as 
to the efficacy of those mechanisms. 

6. The Commission erred in concluding from the 
Laing Report that additional protection for em- 
ployees elected as health and safety representa- 
tives, beyond what was recommended in that 
report, was necessary. 

7. The Commission erred in failing to attach any or 
sufficient weight to the fact that: 
(a) The current job steward provision was not 

operating effectively; 
(c) There were adequate existing legislative 

processes to afford protection for employees 
elected as health and safety representatives." 

The grounds of appeal in No. 1054 of 1992 read as follows 
(see page 3 (AB2)):— 

"2. The Commission erred in that having found or 
inferred that it is not appropriate for the award to 
contain provisions concerning certain types of 
terminations or transfers, it proceeded to grant the 
claim in a form which applied to all terminations 
and transfers. 

3. The Commission erred in concluding that the onus 
on the Applicant had been discharged when there 
was insufficient evidence with which to do so. 

4. Having found an additional procedure to termi- 
nate/transfer the service of an employee elected as 
a health and safety representative under the 
Occupational Health, Safety & Welfare Act 
1984-1987 was warranted, the Commission erred 
in awarding a remedy, ie. access to a Board of 
Reference that was inconsistent with the reasons 
for the claim. 

5. Having found an additional procedure was war- 
ranted, in connection with the termination/transfer 
of an elected health and safety representative the 
Commission erred in awarding a remedy, ie. the 
same mechanism as the job stewards clause when 
it had significant doubts as to the efficacy of those 
mechanisms. 

6. The Commission erred in concluding from the 
Laing Report that additional protection for em- 
ployees elected as health and safety representa- 
tives, beyond what was recommended in that 
report, was necessary. 
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7. The Commission erred in failing to attach any or 
sufficient weight to the fact that: 
(a) The current job steward provision was not 

operating effectively;" 
Mr Dwyer, who appeared for the appellants in appeal No 

1053 of 1992, informed us upon the hearing of this matter 
that he was no longer relying on grounds 1, 7(b) and 8. 

Mr Richardson, who appeared for the MBA, also 
informed us upon the hearing of this matter that he was no 
longer relying on grounds 1, 7(b) and 8, and said that in 
appeal No 1054 of 1992 there was no ground 7(c). He 
informed us that he adopted Mr Dwyer's submissions. 

Background. 
The application. No 872 of 1991, at first instance, was one 

made by the Building Trades Association of Unions of 
Western Australia, (Association of Workers) (hereinafter 
referred to as "the BTA") to vary the Building Trades 
(Construction) Award No 14 of 1978 (hereinafter referred 
to as "the award"). There was a very large number of 
respondents to the application at first instance set out in 
schedule C (see pages 12-14 (AB1), and pages 8-10 (AB2)). 

In effect, the application was made with respect to clauses 
37 and 43 of the award. 

By the variation sought with respect to clause 43, the 
applicant attempted to ensure that some members covered 
by the award were covered under the provisions of the 
construction industry portable long service leave provisions. 
That latter matter was settled by agreement. 

The variation made to clause 37, to which the reasons for 
decision and these appeals relate, arose from the claim of 
the union that a person elected as a health and safety 
representative, pursuant to the Occupational Health, Safety 
and Welfare Act 1984 (hereinafter referred to as "the 
OHSW Act"), should be subject to the same provisions 
regarding the termination or transfer of his/her employment 
as are applicable under the award to job stewards. TTiat claim 
was, of course, opposed. 

The union sought to equate the existence of a health and 
safety representative with the existence of a job steward, 
whose position is provided for under clause 37 of the award. 

This, inter alia, provides for termination or transfer to 
occur on two days notice to be given to the job steward and 
to the appropriate union. Payment in lieu of the notice is not 
permitted, and if the union disputes the decision to terminate 
or transfer, then the union is obliged to notify the employer 
within two working days after being informed of the 
employer's decision. 

In addition, the clause enables a Board of Reference to 
be requested to deal with the disputed termination or 
transfer, and during that period of time the job steward 
remains "on the job". A Board of Reference is then to sit 
within 10 working days of the employer's decision to 
transfer or terminate. Certain conditions apply in the event 
of a failure on the part of the employer or the union failing 
to nominate representatives. 

In addition, the parties may agree to have the matter 
settled by the Commission or by a more informal process 
in lieu of the Board of Reference, including a process under 
clause 46 of the award. 

Clause 37 does not apply in the case of dismissal of a job 
steward for misconduct or refusing duties, and would not 
apply to a health and safety representative in those 
circumstances. 

The union's claim was to have the clause amended to 
include a health and safety representative, as well as job 
stewards. 

A job steward's role is not defined in the award. Suffice 
it to say that, before the variation and now, such a person 
was recognised as the accredited representative of the union 
to which he/she belonged and was to be allowed all 
necessary time during working hours to submit to the 
employer matters affecting employees and reasonable time 
to attend to job matters affecting his/her union. He/she is or 
was, in fact, the shop steward. A job steward's termination 

or transfer was regulated by clause 37 of the award in the 
manner in which it is sought to be applied by variation to 
safety representatives. 

Before variation, of course, a health and safety represen- 
tative is subject to eight hours notice of termination which 
is the only notice required under clause 36 of the award. It 
would be altered in the case of transfer or termination of 
employment of a health and safety representative to provide 
broadly what we have outlined to be the contents of clause 
37. 

The OHSW Act came into being in 1984, but was 
substantially amended in 1987. Part IV deals with safety at 
the workplace, and it is clear that health and safety 
representatives have a substantial function to perform. 

A health and safety representative is defined in s.3 of the 
OHSW Act to mean "a health and safety representative 
elected under Part IV". 

Under Part IV, an employee who works at a workplace 
may give notice to the employer requiring the election of a 
health and safety representative for the workplace (see s.29 
of the OHSW Act). 

5.30 of the OHSW Act provides for elections of health 
and safety representatives, and, put broadly, consultation by 
and with the employer by delegates of employees. 

5.31 of the OHSW Act provides for the election of health 
and safety representatives by employees who work in a 
particular workplace for a particular time. Such persons hold 
office for a term of two years and cease to hold office by 
virtue of s.32(2) if:— 

"(a) his term of office expires and he is not re-elected; 
(b) he ceases to be an employee who works at the 

workplace for which he was elected; 
(c) he resigns his office by notice given to his 

employer; 
(d) he is disqualified under section 34." 

5.33 of the OHSW Act sets out the functions of a health 
and safety representative, which are quite substantial. Such 
a person is exempted from civil liability arising from his 
performance of or his failure to perform any function of a 
health and safety representative under the Act. 

5.34 of the OHSW Act refers to the circumstances in 
which a health and safety representative might be disquali- 
fied. 

5.35 of the OHSW Act provides a number of duties of 
employers in relation to health and safety representatives, 
and we will reproduce s.35(l) hereunder because it is of 
some importance:— 

"Where there is any health and safety representative 
for a workplace the employer shall— 
(a) subject to subsection (2), make available to each 

health and safety representative such information 
as the employer has, or could reasonably be 
expected to have, relating to— 

(i) hazards to persons that arise or may arise at 
the workplace; 

(ii) so far as it is relevant to the hazards 
mentioned in subparagraph (i), the plant and 
substances used at the workplace and the 
systems of work at the workplace; and 

(iii) the health and safety of employees who work 
at the workplace; 

(b) where an employee so requests, permit a health 
and safety representative to be present at any 
interview concerning occupational health, safety 
or welfare between the employer or his representa- 
tive and the employee; 

(c) consult with health and safety representatives on 
intended changes to the workplace or the plant or 
substances used at the workplace where those 
changes may reasonably be expected to affect the 
health, safety or welfare of employees at the 
workplace; 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 983 

(d) permit a health and safety representative to take 
such time off work, with pay, for the purposes of 
performing his functions under this Act as is 
provided for by subsection (3); 

(e) in accordance with the regulations, permit a health 
and safety representative to take such time off 
work, with pay, for the purposes of his attendance 
at courses of training accredited under section 
14(l)(h) as is provided for by subsection (3); 

(f) where any accident or dangerous occurrence takes 
place in a part of the workplace where employees 
who are represented by a health and safety 
representative work, ensure that the health and 
safety representative is notified thereof forthwith; 
and 

(g) provide health and safety representatives with 
such facilities and assistance as are necessary or 
prescribed for the purposes of the performance by 
them of their functions under this Part.' 

Indeed, a health and safety representative may, pursuant 
to regulations made under the OHSW Act, be permitted to 
take time off work with pay to perform his functions under 
the OHSW Act and to attend courses of training accredited 
under s.14 of the OHSW Act. 

S.36 of the OHSW Act enables health and safety 
committees to be established at workplaces, and it shall 
consist of the health and safety representatives, if any, and 
the person or persons elected by the employees for the 
purposes of s.38 of the OHSW Act. 

8.40 of the OHSW Act sets out the functions of the health 
and safety committees, which is required to meet at intervals 
not exceeding three months. 

S.56 of the OHSW Act reads as follows;— 
"(1) An employer or prospective employer who in any 

way treats an employee or prospective employee 
less favourably than he otherwise would by reason 
only that the employee or prospective employee- 

(a) is or has been a health and safety representa- 
tive or a member of a health and safety 
committee; 

(b) performs or has performed any function as a 
health and safety representative or a member 
of a health and safety committee; 

(c) gives or has given assistance or information 
to an inspector, health and safety representa- 
tive or any member of a health and safety 
committee; 

(d) makes or has made a complaint in relation to 
health, safety or welfare to a person who is 
or was his employer or fellow employee or 
an inspector, a health and safety representa- 
tive or a member of a health and safety 
committee, 

commits an offence. 
(2) A trade union that in any way treats a person less 

favourably than it otherwise would by reason only 
of the manner in which he performs or has 
performed any function as a health and safety 
representative or a member of a health and safety 
committee commits an offence.' 

It is fair, then, to say that the health and safety 
representative has an important statutory role in the 
regulation of matters of health and safety in the workplace, 
because of the OHSW Act. 

Of course, an employee elected as a health and safety 
representative remains an employee covered by the award. 
Under the award, as we have said, as it stood before 
variation, one day's notice was applicable to terminate the 
contract. The respondents' claim was that this was an 
insufficient period of time for the effect of the termination, 
or of a transfer upon the role of a health and safety 
representative to be evaluated and catered for. 

No oral evidence was adduced on behalf of the 
respondents at first instance (the appellants). Some docu- 

ments were tendered on behalf of the MBA. The case for 
the respondents consisted of evidence from the bar table. 

The applicant organisation, at first instance, called three 
witnesses, and we will summarise their evidence hereunder. 

Mr Keith Beresford was an employee bricklayer. He was 
a bricklayer and safety officer on the multi-storey Central 
Park building site in the city area. He had been on that site 
for two and a half years where there are about 250 men on 
site. He had been employed in the industry for about 25 
years. 

The environment at work on a site changes, he said, every 
single minute of the day, and the actual workers change, too, 
from day to day. 

Procedures are promulgated through the safety committee 
which exists on that site. On some sites it is clear that there 
are not safety committees. 

He was a full time workers safety representative on the 
site at the time he gave his evidence. His evidence was that 
the pursuit of a safe working environment conflicts all of the 
time with the employer's requirements in terms of produc- 
tion. When he involved himself in a safety issue he would 
have an argument generally with the employer. 

He had been to a Trades and Labor Council safety 
officers' course. In fact, it turned out that all three witnesses 
had been to such courses. 

He agreed that he could be terminated on eight hours 
notice or pay in lieu under the award, and that is in fact the 
case. In fact it is clear, too, that he could resign. 

To be a safety officer one has to have "peace of mind of 
your work continuation". 

There were other health and safety representatives on site 
who look after their own areas, but who were part of the 
safety committee. There are five of them. There was one 
other person whose full time work was that of a health and 
safety representative, apart from Mr Beresford. 

His evidence was that if he was given notice as a health 
and safety representative, that would have a dramatic impact 
on safety on the site, both in terms of the levels of safety 
and the loss of his knowledge as a health and safety 
representative. He said that he knew all of the procedures. 
Not everyone knows them. The maintenance of high levels 
of safety would be reduced, even though the safety 
committee was functioning well and there was at least one 
other full time health and safety representative on site, if he 
were to have his services terminated. He did agree, however, 
that he was not indispensable, and that there are plenty of 
alternatives. 

He asserted again in cross-examination that there are 
managerial pressures on health and safety representatives. 
He said also that it takes two to cover such a big building. 

Mr Kim Gordon Young gave evidence, too. His evidence 
was that he was employed as the occupational health and 
safety co-ordinator for The Australian Builders' Labourers' 
Federated Union of Workers, Western Australian Branch. 
He had been employed for 24 years in the construction 
industry. 

He told the Commission at first instance that there was 
conflict on building sites between the pursuit of safety as an 
aim and production on the other hand. 

His job, at the time he gave evidence, was to co-ordinate 
the training of health and safety representatives. The 
majority of these are, on his evidence, full time workers 
carrying out a dual role. 

A problem arises in the industry with just eight hours 
notice being able to be given to health and safety 
representatives, he said. In most cases, there is not another 
representative on site. In addition, (apparently on larger 
sites), there is only one representative for each group on site. 
When a representative is terminated, a void is left on the site. 
Once a person is appointed he must go through an accredited 
training course. 

The witness said that he had been a job steward as well 
from time to time, and that job steward dismissals were 
usually sorted out by consultation between the union and 
employers. The consultation process is, he said, the major 



thing. If this mechanism did not exist, (ie) the mechanism 
under clause 37 of the award for job stewards, then it was 
the evidence of Mr Young that employers would be more 
keen to terminate job stewards. 

There were Trades and Labor Council submissions to the 
Laing Enquiry which were also referred to. 

It is clear, on the evidence, and on a perusal of the Act, 
that the role of the health and safety representative and the 
committee are different. Certainly, Mr Young was part of 
a health and safety committee, but the committees formulate 
the procedures and the representatives act in accordance 
with s.33 of the OHSW Act. 

On some sites, he said, there is no safety representative 
for a week or a month, etc. It is therefore conceivable that 
a new representative, however, could be up and running in 
a few days. 

There were no submissions about the questions of notice 
or its inadequacy made to the Laing Enquiry. 

Difficulties, however, can arise, he conceded, where there 
is eight hours notice of resignation. There are numerous sites 
where there are no safety officers at all. However, that, in 
our opinion, is not an argument which is relevant to the 
question of what notice ought to be given to safety officers. 

Mr Darryl John Tancred, a licensed rigger and dogman, 
also gave evidence. He had had seven years in the building 
and construction industry. He had been elected health and 
safety representative on about five sites. On most occasions, 
he was a worker as well as a safety representative; that is 
he was not a full time safety representative like Mr 
Beresford. 

His perception, as he expressed it, was that employers do 
not place occupational health and safety high on the list. He 
said that the health and safety representatives find them- 
selves in constant conflict with their employers, and that 
employers do not like their role (see pages 165-166 (AB1)). 

Policies and procedures have to be developed on each site 
which is different. He had done Trades and Labor courses 
and was doing a Bentley TAPE Diploma course in health 
and safety at work. 

A representative's position or enthusiasm do reflect on his 
employment opportunities, he said. 

The proposed variation to the award would go a long way, 
in his opinion, to ensuring some sort of stability on site 
because he will then not be placed in a position as safety 
officer where he is likely to be terminated at a moments 
notice. Generally, in the past, on his evidence, he was not 
consulted before he was dismissed. He said that there was 
a reluctance by employers to use the safety mechanisms in 
the Act, and, indeed, employers in his experience did not 
like the role of the health and safety representatives. 

Of the five sites he had been on, only one had a safety 
committee. He did not request a committee on those sites, 
because the majority of the time there were small 
workforces on the site. 

He emphasised the mechanism of consultation before 
termination. He agreed that safety procedures were not 
going to be radically different from site to site. Once or twice 
he said that he had felt that he was prejudiced in his 
employment because he was a heath and safety representa- 
tive. 

It is fair to say, on a careful perusal of the evidence of 
those three gentlemen, that they were not shaken in the 
views that they expressed. It is also necessary to observe that 
no viva voce evidence was called to contradict them. There 
is therefore some force to be applied or some strength in 
their evidence. 

Mr Richardson, on behalf of the MBA, made assertions 
from the bar table at first instance. He tendered documents 
to establish the bona fides of the MBA's position in respect 
of its commitment to safety training in the building industry. 

He submitted that fear could not be removed from a 
person's mind by amending an award clause. The amend- 
ment sought, in his submission, was a clause which, if 
inserted, would be inconsistent with the philosophy of the 
OHSW Act. 

The claim, in his submission, sought to impose a standard 
on the building industry in a matter which was properly dealt 
with under the OHSW Act. Indeed, s.34 of the OHSW Act 
related to the area which this provision sought to have the 
Commission enter. 

There was confusion as to whether any submission was 
made to Laing C by the Trades and Labor Council in relation 
to these matters. That was his submission. 

If the question were linked or related in some form or 
fashion to reduced periods of notice, it would have been 
raised by Laing C in his report, so the submission went. 

As to the Central Park site, there were two full time health 
and safety representatives on site and five working health 
and safety representatives, and that was certainly sufficient, 
so his submission went. 

He asserted, too, that termination of the services or 
re-location of an employee who was a health and safety 
representative would not impact upon or reduce the level of 
safety on the site. His assertion was that the claim has no 
merit on a construction site where there is a multiplicity of 
health and safety representatives. 

Further, he submitted that the proposed clause provides 
two days notice and a Board of Reference within 10 days. 
There was no restriction upon what a Board of Reference 
might consider, and therefore such a Board could come into 
conflict with safety legislation in respect to the question of 
discrimination. The Board of Reference would not address 
the question of continuity. The OHSW Act is quite specific 
and deals with health and safety in the workplace. The 
position of health and safety representatives is clearly a 
position created by the statute and not a union position. 
Within the building industry, at times, safety has been used 
as an industrial weapon which resulted in the formation of 
the Collier Committee to look into the particular matter. He 
referred in this context to the mistrust within the building 
industry between employers and employees regarding the 
misuse and abuse of safety. 

It was submitted that Laing C found at page 200 of his 
report that s.56 of the OHSW Act provides inadequate 
coverage in relation to termination. 

However, the employers fear the safety officer's position 
will be seen as a union position and not so much as a creature 
of a particular piece of legislation. 

Next, he asserted that there was no such provision in the 
National Building Construction Industry Award. However, 
this is a State created position. 

Discrimination was not raised as a direct issue, on his 
submission, and in the event there is ready protection 
available under s.29 and s.44 of the Act. 

Further, there will, in any event, be conflict between this 
Act and the OHSW Act on jurisdictional issues. To 
introduce the clause would be dangerous and cause mistrust 
in the building industry. 

It should be added that those grounds of appeal which 
relate to conflict between the Act and the OHSW Act were 
not relied upon by Mr Dwyer or Mr Richardson upon appeal, 
and the assertions from the bar table at first instance by Mr 
Richardson are not, therefore, relevant. 

Mr Gifford, for the AFCC, made a number of assertions 
and submissions, as did Mr Dwyer for the Chamber of 
Commerce and Industry of Western Australia. Those 
assertions and submissions really echoed what Mr Ri- 
chardson had put. 

Findings of the Commission at First Instance. 
The Commission was taken to a report by Laing C of the 

Federal Commission called "Report of the Enquiry Into the 
Operations of the Occupational Health, Safety and Welfare 
Act 1984" (hereinafter referred to as "the Laing Report") 
which related to matters of occupational health, safety and 
welfare. He formed the opinion that s.56 of the OHSW Act 
provided inadequate protection from termination for the 
carrying out of duties by a health and safety representative. 

In the end, the Commission at first instance noted that the 
Laing Report proposed amendments to the OHSW Act. 
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The Commission found as follows:— 
(1) The ability of the union to bring an application to 

vary an award directed to an employee who is a 
health and safety representative would appear not 
to conflict with the current provisions of the 
OHSW Act, because s.34 covers the situation 
where the health and safety representative remains 
an employee, not where there is a termination of 
employment. 

(2) Next, the Commission found that s.56 of the 
OHSW Act would not appear to cover a situation 
where an employer terminates or transfers such a 
representative, either in the ordinary course of 
events, or for reasons other than those covered by 
s.56. 

(3) The provisions of s.31 or s.32 of the Act, the 
Commission found, do not deal with the issue 
raised by the applicant in this application. 

(4) In addition, the Commission found that the Act 
does not deal with the conditions of employment 
of a health and safety representative, and if 
therefore the termination or transfer of an em- 
ployee who is a health and safety representative 
was for reasons other than those which would 
cause s.34 of the OHSW Act to operate, then it 
was appropriate for the award to contain provi- 
sions concerning that termination or transfer. 
Alternatively, it was not the case that such 
provisions ought only be created by or only 
applied by way of the OHSW Act. 

(5) The concern of the respondents, the Commission 
indicated, stemmed from mistrust between the 
parties and the concern that the applicant union 
would use health and safety issues for industrial 
purposes. 

(6) In relation to the similar clause assisting and 
protecting job stewards in matters of termination, 
there was no evidence, the Commission found, 
that that clause had not worked satisfactorily. 

(7) The Commission found, too, that occasionally 
continuity of coverage regarding health and safety 
on a site is disrupted in any event, for example 
prior to the nomination of a health and safety 
representative, or whilst that person is away at a 
training course. However, the union sought to 
make the point that continuity of the expertise of 
the health and safety representative was impor- 
tant. 

(8) In the end, the Commission found that the 
applicant had discharged the onus upon it, the 
evidence demonstrating that an additional proce- 
dure was warranted in the event that a health and 
safety representative was to be terminated or 
transferred. That was not to say so much that a 
health and safety representative was to be equated 
to and treated in the same manner as a job steward. 

The evidence and submissions before the Commission at 
first instance as to the operation of the job stewards clause, 
however, was important because the additional procedure, 
on the evidence, was said to be warranted in the event of 
termination of a health and safety representative. 

If it operated to provide a consultative mechanism prior 
to the termination or transfer coming into effect, the 
Commission said that it provided a proper means of 
determining the issue. If, however, it operated only to award 
an additional payment, then the matter really required 
review, so the Commission observed. 

Conclusions. 
This was clearly a discretionary decision and is to be dealt 

with in accordance with the principles laid down in House 
v. The King 55 CLR 499 and RRIA v. AWU 67 WAIG 320. 

It is for the appellants to establish that the Commission 
at first instance erred in the terms of the principles set out 
in those decisions and is not a matter of the Full Bench 
merely substituting its decision for that of the Commission 
at first instance. Indeed, the Full Bench may not. The Full 

Bench is required to decide matters in the manner set out 
in Belo Fisheries v. Froggett 63 WAIG 2394 per Brinsden 
J at page 2394. 

The onus lay upon the applicant, on the balance of 
probabilities, to establish those facts upon which it sought 
to establish that the Commission should vary the award. 

The application was one made pursuant to s.40 of the Act. 
The task which the Commission had to discharge was to 
reach a discretionary decision (see Slow Learning Chil- 
dren's Group of WA (Inc) v. FMWU 67 WAIG 2224 (I AC)). 

The Commission was bound to deal with the matter in 
accordance with s.26 of the Act, and within the parameters 
of the Act. 

In addition, since some evidence was given on oath or 
affirmation and other evidence was the subject of assertions 
from the bar table, the Commission was bound to deal with 
the evidence in accordance with WA Dental Technicians 
and Employees' Union (Perth) v. Devenish Dental Labora- 
tory and Others (1980) AILR 361 (FB) and R v. Common- 
wealth Conciliation and Arbitration Commission and Oth- 
ers; ex parte Melbourne and Metropolitan Tramways Board 
113 CLR 228 at 243 (HC) per Barwick CJ where he said:— 

"The Commissioner was not disentitled to act upon 
the assertions of the Union advocate, merely because 
they were not made on oath, or because he might not 
have been competent as a witness according to the 
ordinary rules of evidence to make them. No doubt, if 
the correctness of his assertions were challenged, it 
would at the least be imprudent on the part of the 
Commissioner not to have further examined the matter, 
so as to satisfy himself of the actual facts, if need be, 
by evidence formally given. But there was nothing in 
the instant case which, it seems to me, the Commis- 
sioner might not properly regard in the circumstances 
as sufficiently "evidenced" by the statements of the 
Union advocate". 

As we have already indicated, no evidence on oath was 
adduced for the appellants. 

There were a number of submissions put in this matter. 
They raised a number of questions. 

The fundamental submission was that the onus lay upon 
the respondent, as applicant at first instance, to establish 
those facts upon which the Commission might exercise its 
discretion in its favour to vary the award. That, the 
appellants submitted, was not an onus which had been 
discharged. 

However, it is important to look at what evidence was 
before the Commission. There was uncontroverted evidence 
by three persons who had been health and safety representa- 
tives on various sites, including small and large sites, and 
all of whom said that their position and the carrying out of 
that position put them in conflict with employers and made 
the positions insecure. 

The evidence, too, was that their employment was 
affected, that people were not willing to come forward and 
take the position, (ie) "put their hands up", and, to 
paraphrase Mr Beresford, one needed security of tenure. All 
of them were required to undergo training for their positions 
as safety officers. On some sites there was no health and 
safety committee, only a safety officer, according to Mr 
Tancred's evidence. 

It is quite obvious, too, that some disruption will occur 
if a safety officer is removed from a site on short notice. In 
the case of Mr Beresford, for example, it is a fair inference 
that if he, as an officer on site for two and a half years, were 
removed this would cause some disruption by his removal, 
particularly at very short notice, such as eight hours as is 
required under the award. Certainly, there are five other 
working representatives there and one full time representa- 
tive. However, there would still be the loss from a big site 
of a person with two and a half years knowledge and 
experience of the site and its hazards, effectable overnight 
and who may well be involved in dealing with on-going 
matters, the knowledge of which has to be handed to 
somebody else at the time of his employment's termination 
or his transfer. 
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The fact that a health and safety representative may resign 
on eight hours notice does not reduce the effect of a 
termination or transfer. Indeed, Mr Young's evidence, not 
shaken, was that in most cases if a safety representative were 
transferred or his services terminated, there was not another 
representative on site. 

Something was sought to be made of mistrust by 
employers based on safety issues being used as industrial 
issues. However, it is difficult to see that that is a material 
consideration. Firstly, it was not put as a question to any of 
the respondents' witnesses. Secondly, it was not the subject 
of sworn evidence. Thirdly, it ignores the fact that genuine 
safety issues are industrial matters, in any event, and are the 
concerns of safety representatives in the proper discharge of 
their functions as such. Fourthly, misuse of power by 
representatives is remediable under the OHSW Act. 

Some reference was made to the Commission's view of 
the Laing Report and the fears of the health and safety 
representatives. 

We hope that we have already made it clear that there was 
sufficient unchallenged viva voce evidence before the 
Commission at first instance for it to find without any 
consideration of the Laing Report that there was, it would 
seem, as a constant fact, (revealed in the evidence), a 
conflict between management and health and safety repre- 
sentatives over safety issues in the long experience of two 

1 of the persons who gave evidence, and in the experience of 
j one person who had been engaged in the industry for seven 
years, namely Mr Tancred. Their evidence was, as we have 
said, that they were effected in their positions by the views 
taken of their role by employers, that persons were unwilling 
to take on the positions because of this, and that they would 
feel much safer with some security. In our opinion, it was 
a fair inference, from their evidence, that persons in their 
position were in need of protection in the same way as a job 
or shop steward required that protection in relation to 
dismissal or transfer. 

It was also a fair inference that it was at least undesirable 
that safety representatives should be terminable on eight 
hours notice, if such termination or transfer were in dispute 
and no ready trained or briefed substitute was available. 

It was open to find that there was always some scope for 
disruption, too, when there was a termination upon eight 
hours notice. For example, in our opinion, there would be 
substantial disruption if a termination or transfer occurred 
whilst a representative with the sole knowledge of a site 
and/or a problem on that site were transferred or terminated 
in the middle of a dispute over a genuine serious safety 
problem on that site, or during an attempt to resolve such 
a problem. Indeed, to do so would be potentially deleterious 
to industrial relations on a site. 

That potential problem is now exacerbated by the fact that 
a person who occupies the position of health and safety 
representative occupies it because he/she is an employee 
who is elected by his/her fellow employees. The ability to 
terminate that person's employment or transfer that person 
at short notice therefore should not be permitted to unduly 
interfere with the person's position as a person elected to 
represent his/her fellow employees by rights conferred by 
the OHSW Act. The electors also have an interest in the 
matter which should not be ignored. 

Further, there is another important consideration which 
applies. The termination or transfer procedures which apply 
under the variation apply only in the case of a dispute. 
Where it is not a genuine dispute then that will not be 
determined by a Board of Reference. In any event, there is 
scope in the meantime, pending the Board of Reference 
deciding the matter, for the matter to be dealt with by more 
informal consultation. If that is not successful, it can be 
resolved at the Board of Reference hearing. 

There is a further protection because if there were a series 
of artificial disputes so recorded as such by a Board of 
Reference, this would provide material for an application to 
vary the award by deleting the provisions. However, a 
presumption without substantial evidence that the clause 
will be misused is not a factor to which any real weight 
ought to be given. 

What we are saying is that the new procedure does not 
affect termination on eight hours notice otherwise than 
where there is a dispute concerning the termination or 
transfer. The provision, therefore, is limited in effect. 

Next, it is fair to say that job steward's duties put them 
in a position, according to clause 37, where they represent 
their members. They do so in relation to matters involving 
the employer. With that responsibility goes some protection 
and the existence of that clause is not objected to, or at least 
not sought to be deleted. Indeed, there is some suggestion 
that the original clause 37 was inserted originally by 
consent. 

In the case of health and safety officers, their evidence 
quite clearly reveals that they cany on their duties under 
some pressure and that employers, in the experience of these 
witnesses, do not accept their role. They also carry out a 
statutory function on behalf of other employees who elect 
them, as well as having a broader role under the OHSW Act. 

There were submissions concerning matters of fear and 
some attempt was made in Mr Dwyer's submissions to say 
that discrimination did not arise directly in this matter. In 
our opinion, it plainly did. That was the evidence. 

In addition, there was sworn evidence by the three 
witnesses of apprehension because of some perceived 
vulnerability of position. 

Next, it is quite clear that the role of safety officer as a 
representative of employees in matters of safety when he/she 
is an employee, too, requires a degree of fearlessness and 
the ability to carry out his/her duties without any fear of 
dismissal or sanctions for so doing. 

The experience of the three witnesses described in 
evidence, and not shaken, leads to that conclusion, on the 
balance of probabilities. Whether Laing C received direct 
submissions to that effect, or what his conclusions were, do 
not affect that conclusion. 

Some weight was sought to be attached, at first instance, 
and before the Full Bench, to the existence of provisions in 
the OHSW Act which were said to afford adequate 
protection, without such protection having to be afforded by 
variation of the award. 

These submissions were made even though grounds 1, 
and 7(b), in particular, were abandoned by the appellants. 

S.34 of the OHSW Act was relied upon. However, that 
section provides some brake upon safety representatives 
who might abuse their positions (see s.34(l) of the OHSW 
Act which reads as follows:— 

"A party mentioned in subsection (2) may refer to 
the Industrial Relations Commission the question of 
whether a health and safety representative should be 
disqualified on the grounds that— 
(a) he has done anything under this Act with the 

intention only of causing harm to his employer or 
a commercial or business undertaking of his 
employer; 

(b) he has used or disclosed any information acquired 
from his employer in his capacity as a health and 
safety representative for a purpose that is not 
connected with the performance of his functions 
under this Act with the intention of causing harm 
to his employer or a commercial or business 
undertaking of his employer; or 

(c) he has failed adequately to perform his functions 
under this Act, 

or on any number of those grounds.") 
It enables an employer, a trade union member at the 

workplace concerned, or the Commissioner, to refer to the 
Commission the question of whether a health and safety 
representative should be disqualified from that position. 

The converse of that, one infers from the submission, is 
that such a representative cannot be disqualified from his 
position, except by that mechanism, and thus by no-one 
other than the Commission. 

However, the provision applies to the person's position 
as representative. It says nothing in relation to the contract 
of service and the right to terminate under the contract of 
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service, insofar as that is regulated by the award, or under 
the contract itself, at all. 

Mr Dwyer and Mr Richardson sought to place some 
reliance, too, upon s.56 of the OHSW Act. That provides, 
in broad terms, that an employer or prospective employer 
who in any way treats an employee or prospective employee 
less favourably than he otherwise would, because that 
person is or has been a health and safety representative or 
a member of a health and safety committee, etc, or has given 
assistance or information to an inspector, health and safety 
representative or any member of a health and safety 
committee, or makes or has made a complaint, commits an 
offence. That is, of course, some protection. 

However, it is quite clear, on a reading of all of the plain 
words of those provisions, particularly that of Part IV of the 
OHSW Act in the context of the whole of the OHSW Act, 
that those provisions, whilst they afford protection (for 
example s.56 of the OHSW Act), do not afford protection 
in relation to what can occur by virtue of the contract of 
service. 

There is no mechanism which has a preventative content 
to it, either, as the proposed variation has. 

It was submitted that s.29 and s.44 of the Act afford that 
protection. However, informal consultation is provided for 
in disputes under the award already and the Board of 
Reference provision provides a ready formalised mechanism 
to support the greater likelihood of conciliation at the 
workplace before the same comes to the Commission. In the 
context of the evidence before the Commission, it was 
clearly a matter of sound exercise of discretion, on the 
evidence, to vary the award for those reasons, particularly 
because no real detriment to employers was demonstrated 
by any cogent evidence, or at all. 

The clause is narrow in its application, operating only 
upon disputes, and not affecting "misconduct dismissals". 

Next, we come to the question of consistency with the 
National Award. The submissions in that regard were 
somewhat sparse. However, as we understood them, they 
were these. There is no such provision in the National 
Award, and to maintain consistency there should not be one 
in the State award. Nothing was said by any advocate at first 
instance as to why there was no such provision in the 
National Award. Nothing was said as to whether there was 
Commonwealth legislation which exists with any similarity 
to the OHSW Act. It may well be that no parallel in position 
exists federally. In any event, the consideration would seem 
to be one which would not carry a great deal of weight. 
Every reason was demonstrated why such a provision ought 
to be inserted in this award, having regard to the nature of 
the position of a health and safety representative, and his/her 
responsibilities under the Act, and the existing provision 
relating to a similar "official", namely the job steward. 

We now turn to the grounds of appeal. 
Ground 2 is not made out. There does not exist, insofar 

as we can discern, a finding that it is not appropriate that 
the award contain provisions concerning certain types of 
termination or transfers. 

The variation (as it was ordered) gives a limited right to 
require a Board of Reference to be constituted and sit in the 
case of a dispute over the termination of services or transfer 
of a health and safety representative. The purported 
dismissee remains in his/her job until then. The clause does 
not affect dismissals for "misconduct". It does not prevent 
existing informal procedures under clause 46 being invoked 
or other informal discussions taking place. It ensures that 
there is an opportunity for those to occur, but provides a 
justified safeguard if they do not and justified protection for 
persons in the position of health and safety officer. 

As to ground 3, it will be clear from our earlier comments 
that that ground has not been made out. 

As to ground 4, the finding that a Board of Reference was 
required is quite consistent with the finding that an 
additional procedure was warranted. Indeed, it already 
existed in respect of persons occupying the positions of 
some similarity. 

As to ground 5, there is no expressed doubt as to the 
efficacy of the mechanisms in the job stewards clause (see 
page 33 (AB1) and (AB2)). There was, in fact, no cogent 
evidence, in any event, to the contrary. There was evidence 
of its useful functioning given by Mr Young. 

As to ground 6, the Laing Report contained a comment 
that "health and safety representatives have neither the 
authority or security to discharge their duties confidently 
under the existing section 56" (see similar remarks on page 
68 (the last paragraph) and page 69, as well as page 200). 

Although the Commission was entitled to consider the 
contents of the report, its duty was to consider all of the 
material before it, which it did, including the report. It was 
then required to exercise its own discretion, having regard 
to all relevant considerations, and as directed by s.26 of the 
Act. 

The totality of the evidence before it justified the 
Commission in reaching the conclusion which it did. 
Ground 6 is therefore not made out. 

There was no or no sufficient evidence or reason to find 
as ground 7(a), and ground 7(c) (in appeal No 1053 of 1992), 
alleged the Commission should have found. We have said 
that there was no cogent evidence to justify a finding that 
the current job steward provision was not operating 
effectively. 

Further, there are no adequate legislative processes in the 
context of this matter and its peculiar facts to afford 
protection for employees elected as health and safety 
representatives of the type which the variation affords. 

There was therefore no error in the exercise of the 
discretion demonstrated by the appellants to us, there was 
no error of fact or law on the grounds alleged, or at all, or 
at least no error of fact or law which would justify any 
intervention by this Bench. 

For those reasons, the appeals will be dismissed. 

Order accordingly. 
Appearances: Mr K. J. Dwyer on behalf of Pilkington 

Glass Products and Others. 
Mr K. F. Richardson on behalf of the Master Builders' 

Association of Western Australia, (Union of Employers) and 
the Australian Federation of Construction Contractors 
(Western Australia) Industrial Association of Employers. 

Mr M. J. Keogh on behalf of the Building Trades 
Association of Unions of Western Australia, (Association of 
Workers). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pilkington Glass Products and Others 

and 
Building Trades Association of Unions of Western Austra- 

lia, (Association of Workers) and Others 
No. 1053 of 1992 

Master Builders' Association of Western Australia, (Union 
of Employers) and Australian Federation of Construction 

Contractors 
and 

Building Trades Association of Unions of Western Austra- 
lia, (Association of Workers). 

No. 1054 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
CHIEF COMMISSIONER W. S. COLEMAN 

COMMISSIONER J. F. GREGOR. 
25 March 1993. 

Order. 
THESE matters having come on for hearing before the Full 
Bench on the 2nd day of November 1992 and having heard 
Mr K J Dwyer on behalf of Pilkington Glass Products and 



Others, Mr K F Richardson on behalf of the Master Builders' 
Association of Western Australia, (Union of Employers) and 
the Australian Federation of Construction Contractors 
(Western Australia) Industrial Association of Employers, 
and Mr M J Keogh on behalf of the Building Trades 
Association of Unions of Western Australia, (Association of 
Workers), and the Full Bench having reserved its decision 
on these matters, and reasons for decision being delivered 
on the 25th day of March 1993 wherein it was found that 
the appeals should be dismissed, it is this day, the 25th day 
of March 1993, ordered that appeals No 1053 of 1992 and 
1054 of 1992 be and are hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pilkington Glass Products and Others 

and 
Building Trades Association of Unions of Western Austra- 

lia, (Association of Workers) and Others 
No. 1053 of 1992 

Master Builders' Association of Western Australia, (Union 
of Employers) and Australian Federation of Construction 

Contractors 
and 

Building Trades Association of Unions of Western Austra- 
lia, (Association of Workers). 

No. 1054 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
CHIEF COMMISSIONER W. S. COLEMAN 

COMMISSIONER J. F. GREGOR. 
25 March 1993. 

Order. 
THESE matters having come on for hearing before the Full 
Bench on the 2nd day of November 1992 and having heard 
Mr K J Dwyer on behalf of Pilkington Glass Products and 
Others, Mr K F Richardson on behalf of the Master Builders' 
Association of Western Australia, (Union of Employers) and 
the Australian Federation of Construction Contractors 
(Western Australia) Industrial Association of Employers, 
and Mr M J Keogh on behalf of the Building Trades 
Association of Unions of Western Australia, (Association of 
Workers), and Mr K J Dwyer having sought leave to amend 
the grounds of appeal in appeal No 1053 of 1992, and Mr 
K F Richardson having sought leave to amend the grounds 
of appeal in appeal No 1054 of 1992, and there being no 
objection by or on behalf of the Building Trades Association 
of Unions of Western Australia, (Association of Workers), 
and whereas the Full Bench found it necessary to make such 
orders as were necessary for the expeditious and just hearing 
and determination of these matters, it is this day, the 25th 
day of March 1993, ordered:— 

(1) That leave be and is hereby granted to the 
appellants in appeal No 1053 of 1992 to delete 
grounds 1, 7(b) and 8. 

(2) That leave be and is hereby granted to the 
appellants in appeal No 1054 of 1992 to delete 
grounds 1, 7(b) and 8. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
"C" 
and 

Quality Pacific Management Pty Ltd. 
No. 1015 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

31 March 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision 
of the Commission at first instance, constituted by a single 
Commissioner, upon an application by the appellant 
alleging unfair dismissal and making claims for reinstate- 
ment pursuant to s.29(b)(i) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

The Commission at first instance dismissed the applica- 
tion, and this appeal is against that decision and is properly 
brought under s.49 of the Act. 

The grounds of appeal herein are as follows (see pages 
2-7 of the appeal book (hereinafter referred to as "AB")):— 

" 1. The learned Commissioner erred in law in finding 
that the appellant (applicant) collected the sum of 
$36.50 from behind the Finian's (sic) bar between 
midnight on 24th April 1992 and 12.50 am on 25th 
April 1992 during the time when the staff of the 
Finian's (sic) bar remained to clean and tidy up 
the Finian's (sic) bar, such finding being against 
the evidence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the appellant (applicant) 
collected the sum of $36.50 from behind the 
Finian's (sic) bar after she had finished cleaning 
and tidying up the Finian's (sic) bar at or about 
12.50 am on 25th April 1992. 

2. The learned Commissioner erred in law in finding 
that none of the three witnesses called by the 
appellant (applicant) would have retained the sum 
of $36.50, if unclaimed, at the end of the shift, 
such finding being against the evidence or against 
the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that two of the three witnesses 
called by the appellant (applicant) would have 
retained the sum of $36.50 if unclaimed, at the end 
of the shift at about 12.50 am and would have 
considered it to be a tip. 

3. The learned Commissioner erred in law in finding 
that none of the three witnesses called by the 
appellant (applicant) would have retained the sum 
of $36.50 if unclaimed, at the end of the shift 
without deliberately mentioning it to manage- 
ment, such finding being against the evidence or 
against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that none of the three wimesses 
called by the appellant (applicant) would have 
deliberately mentioned the sum of $36.50 to 
management, if unclaimed, at the end of the shift. 

4. The learned Commissioner erred in law in finding 
that the retention of the sum of $36.50 by the 
appellant (applicant) at the end of the shift was an 
unusual practice, such finding being against the 
evidence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the retention of the sum of 
$36.50 at the end of the shift by the appellant 
(applicant) was not unusual and was in conformity 
with the usual custom and practice of bar 
attendants, particularly bar attendants in the 
Finians (sic) Bar and was an acceptable practice. 
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5. The learned Commissioner erred in finding that 
the Assistant Bar Manager received a telephone 
call at 12.50 am on 25th April 1992 from the 
person enquiring about money which had been left 
on the bar, such finding being against the evidence 
or the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that it was more probable than not 
that no such person telephoned the Assistant Bar 
Manager at 12.50 am on 25th April 1992 or at all 
to claim the sum of $36.50 or any sum of money. 

6. The learned Commissioner erred in law in finding 
that the Assistant Bar Manager asked the appellant 
(applicant) and others any question concerning the 
sum of $36.50 or any sum of money left on the 
bar in the course of that night at or about 12.50 
am on 25 th April 1992, such finding being against 
the evidence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the Assistant Bar Manager 
did not ask the appellant (applicant) and others 
any question concerning the sum of $36.50 or any 
sum of money at our (sic) about 12.50 am on 25th 
April 1992 or at all. 

7. The learned Commissioner erred in law in finding 
that the appellant (applicant) heard either by the 
Assistant Bar Manager ask a question concerning 
moneys left on the Finian's (sic) bar in the course 
of that night at or about 12.50 am on 25th April 
1992 or at all, such finding being against the 
evidence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the appellant (applicant) did 
not hear any question asked by the Assistant Bar 
Manager at 12.50 am on 25th April 1992 or at all 
concerning a claim for moneys left on the Finian's 
(sic) bar. 

B. The learned Commissioner erred in law in finding 
that the appellant (applicant) was aware at about 
12.50 am on 25th April 1992 or at all on 25th April 
1992 that a customer had made a claim to the 
$36.50 retained by her, such finding being against 
the evidence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the appellant (applicant) was 
not aware at about 12.50 am on 25th April 1992 
or at all on 25th April 1992 that a customer had 
made a claim to the $36.50 retained by her. 

9. The learned Commissioner erred in law in finding 
that the appellant (applicant) was heard by 
management prior to the implementation of 
management's decision to dismiss her, such 
finding being against the evidence or against the 
weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the appellant (applicant) was 
not given any or any reasonable opportunity to be 
heard as to the circumstances surrounding her 
retention of the sum of $36.50 prior to the 
implementation of management's decision to 
dismiss her. 

10. The learned Commissioner erred in law in finding 
that the appellant (applicant) did not immediately 
remonstrate with management that the dismissal 
was unfair, such finding being against the evi- 
dence or against the weight of the evidence. 

The learned Commissioner should have found, 
on the evidence, that the appellant (applicant) did 
immediately and continuously remonstrate that 
her dismissal was unfair. 

11. Further and alternatively the learned Commis- 
sioner erred in law holding that the appellant 
(applicant) had not discharged the legal onus and 
should have held that she did discharge the legal 
onus. 

12. Further and alternatively the learned Commis- 
sioner erred in law in holding that the respondent 
had not unfairly dismissed the appellant (appli- 
cant) from employment with the respondent. 

The learned Commissioner should have found 
that the respondent did unfairly dismiss the 
appellant (applicant) and should have ordered that 
she be re-instated in the position of bar attendant 
in the employ of the respondent without loss or 
detriment to her. 

The appellant (applicant) seeks an order that the 
appeal be upheld." 

Grounds 5 and 6 were not pursued upon the hearing of 
this appeal. 

Background. 
The appellant was employed by the respondent at its hotel 

"the Langley Plaza" as a Bar Attendant, a position in which 
she had been employed for two years; in fact she was so 
employed from 10 April 1990 to 27 April 1992 when she 
was dismissed. She was employed in the Fenians Bar at the 
Langley. 

She had a history of employment in the hotel industry, 
having been previously employed in Sydney and in the 
United Kingdom in bar work. 

On the night of 24 April 1992 the bar was a noisy crowded 
bar. 

The events which led to her dismissal were that on 24 
April 1992, a Friday, she commenced work at 3.00 pm and 
was due to complete her shift at 1.00 am, being the following 
Saturday morning. She worked with three other persons, 
including Ms Georgia Ellen Power, Mr Simon Horobin, and 
a person called "Erin". The former two were called to give 
evidence, as were Ms Diane Parker, the Assistant Food and 
Beverage Manager, Mr James Nugent, the Assistant Bar 
Manager, and Mr Robert George Wiseman, the General 
Manager of the hotel. 

At about 8.15 pm, the appellant served a customer who 
tendered a $50.00 note for three pints of Guiness. She left 
the change of $36.50 on the bar and continued to serve 
customers. A little later, she was asked who owned the 
money by another customer. She recalled the transaction and 
noted that the person whom she had served was no longer, 
on her evidence, present. She collected the money and put 
it behind the bar near the cash register telling two and 
possibly three of her fellow workers of the incident and 
where the money was in case it was subsequently asked for. 
She put it there because she described it as being larger than 
a tip. It is quite clear that it had not been designated as a tip 
by any person. 

At 12.00 midnight the bar closed and the staff remained 
to clean and tidy up. During this time the appellant collected 
the money, treated it as a tip and appropriated it to herself. 
At the time she remarked to at least one of the staff, in 
particular, Mr Simon Horobin with whom she was working, 
that she had done well that night because somebody had not 
collected his change and it was a good tip. She gave 
evidence that it was the custom in Sydney that money left 
on the bar became a tip and was put in the jar, which, on 
the evidence, each person kept at the back of the bar for tips. 
However, if it was a little more than the normal tip, then she 
would leave it until the end of the evening for the customer 
to pick up if he or she came back. She also said that if the 
customer did not come back it was hers. 

At about 12.50 am the staff, about 10 of them, were 
having a drink in the hotel when a telephone call was 
received by the Assistant Bar Manager. That telephone call 
was from the person enquiring about the $36.50 change 
which he had left behind. He was a Mr Stephen Martin. The 
Assistant Bar Manager. Mr James Nugent, shouted a 
question to everyone present concerning this, but received 
no positive reply, and handed the telephone to the Assistant 
Food and Beverage Manager, Ms Diane Parker, so that she 
could take further details from the caller. Again, Mr Nugent 
asked if anyone knew anything of the change, but, on his 
evidence, there was no positive response. He referred to the 
amount of $36.50. There was some question as to whether 
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some persons, including "C", had heard him. Her evidence 
was, in fact, that she had not. 

Her evidence was, too, that the largest tip she had ever 
received was $50.00, although she had received other large 
tips of about $20.00. In cross-examination, she said that she 
had received a tip of $30.00 or $40.00 three of four times. 
She conceded that there was no overt action in this case to 
designate the money as a tip. 

One of the bar staff with whom the appellant had worked 
that evening told Mr Nugent as he was about to go home 
that the appellant had the money. Mr Nugent was concerned 
about this and mentioned it briefly to Ms Parker. 

Shortly afterwards, the appellant rang Mr Nugent to 
enquire about her boyfriend's wallet which had been stored 
in the safe by Mr Nugent on her behalf, but she did not 
mention the money, nor did Mr Nugent raise it with her. 

The next day, 25 April 1992, a Saturday, the appellant 
came to the hotel and saw Ms Parker in order to collect her 
property. She did not raise the question of the $36.50 with 
Mr Nugent, nor with Ms Parker. 

On that day, however, Mr Nugent rang and spoke to a 
number of other people, including Mr Horobin, who had 
been at work on the Friday evening, and they confirmed that 
they understood that the appellant had knowledge of and had 
indeed kept the sum of $36.50. 

On Sunday, 26 April 1992, this matter was raised by Mr 
Nugent with Mr Wiseman, the Hotel General Manager. A 
decision was then taken that if the facts which were evident 
were true, then the appellant would be dismissed by the 
Food and Beverage Manager. 

On Monday, 27 April 1992, the appellant reported for 
duty and was asked to attend a meeting with the Food and 
Beverage Manager, Mr Chris Duncan, at which Ms Parker 
was also present. The appellant was asked if she had the 
change which was said to have been left on the bar by the 
customer and not picked up. She admitted this and was 
dismissed. She was paid her annual leave entitlements upon 
termination, however. In her discussion with Mr Duncan she 
said that the money had been left at the back of the bar until 
the end of the night. He said, on her evidence, "You had 
no right to take it out of the hotel". She then replied "Well 
I didn't see it like that". The interview lasted about five 
minutes and Mr Duncan told her that he was sorry that he 
had to terminate her employment. She then asked to see Mr 
Wiseman and he also declined to give her a reference, as had 
Mr Duncan. He told her that she had made a bad mistake. 
She told him about the practice with the tips, but he told her 
that if the amount involved in this matter was $3.00 or $5.00 
and a person took it he or she would still be sacked. She told 
him that this should be explained to the staff. 

Later, on 8 May 1992, in company with her union 
representative, the appellant saw Mr Wiseman and alleged, 
in evidence, that he said that "C" would not work again in 
the industry in Perth if she took the matter to the 
Commission. 

There was evidence from Ms Johanne Marie Elliott, a part 
time attendant, who worked in the Fenians Bar at the Hotel 
Langley. She was not working on Friday, 24 April 1992 after 
8.00 pm. She was told of "C's" dismissal on 27 April 1992 
by Mr Nugent who told her that "C" had been dismissed 
because a man ordered three pints of Guiness, paid $50.00, 
and that "C" had put the change in her pocket. 

Ms Elliott said that the largest amount by way of a tip 
which she had ever received was $20.00, and that over 
$10.00 was a large amount. 

Mr Nugent had told her that he was sorry that the 
appellant had gone, and that it was a silly way to go over 
a small amount of money. 

Ms Elliott would not put a sum as large as $37.00 in her 
pocket assuming it to be a tip, she said. She would tell the 
people she was working with about it and this would 
possibly include the Bar Manager, if he were there. 

There was evidence, too, from Ms Georgia Ellen Power. 
Ms Power is a casual bar attendant who was working with 
"C" on Friday, 24 April 1992 and Saturday, 25 April 1992. 
Her evidence was that on average nights one would debt in 

tips $7.00 to $8.00. The largest amount ever given to her as 
a tip was $60.00 which the customer gave directly to her, 
designating it as a tip. She confirmed that at about 9.00 pm 
that night the appellant did tell her that a man had given her 
a $50.00 note and walked off without his change. She had 
said that she would put it behind the bar until he came back. 
"C" tried to show her who the man was, in fact, but he was 
with a group of men all wearing the same sort of shirts. 

Ms Power referred to the time when staff were having a 
drink at about 1.00 am on the Saturday morning, 25 April 
1992. Mr Nugent was there at the time, she said, but she did 
not hear any mention of the change. 

On Monday, 27 April 1992, although she was not certain 
of the precise date, she found out from Mr Nugent that "C" 
had been dismissed. 

It was her evidence that if $36.00 was lying on the bar 
she would put it "in limbo" on the bar until she found out 
who the owner was. She would not assume anything "unless 
the circumstances showed one way or another". She would 
be reluctant to take $36.00, but she did not know. Now days 
she would leave the moneys for a week, she said. 

There was evidence, too, from Elizabeth Kommer, also 
a Bar Attendant and Stewardess. However, her "domain" 
was The Lobby Bar, a cocktail bar at the Langley. The 
largest tip she has ever received was $74.00. This was given 
to her by a wealthy businessman as a Christmas present. She 
did at one time work in the Fenians Bar for three weeks and 
described it as a busy, crowded and rowdy bar. She was 
present at drinks on the morning of 25 April 1992, but heard 
no mention of money, nor did she notice any silence whilst 
any question of missing change was mentioned by Mr 
Nugent. Ms Kommer said that management relies on their 
staff to act honestly. 

There was evidence, too, from Mr James Nugent, the 
Assistant Bar Manager at the Quality Langley Hotel. His 
evidence was that he received a telephone call at 12.45 am 
on 25 April 1992. A customer said that he was missing 
change. He, Mr Nugent, then asked the staff if anyone knew 
of change left behind on the counter. There was a negative 
response around the table. Ms Parker then went to answer 
the telephone call and he asked the question again. This, he 
said, was a sensitive issue, and, as it turned out, on the 
evidence, moneys had been missing in the Fenians Bar on 
other occasions. When he spoke about this it stopped the 
conversation, he said. His evidence was that he was quite 
confident that there was silence when he asked about the 
change, the amount of $36.00. He was confident, too, that 
"C" heard at least one of the questions put to staff. "C" 
on this occasion said nothing. He was told afterwards by Mr 
Horobin that she had the money, but he did not confront her 
because she was there with the staff. He had her boyfriend's 
wallet in the safe and later when she rang about the wallet 
she again made no mention of the money. 

The largest tip he had seen was $20.00. The rule was that 
large sums of money are kept in an envelope until claimed, 
and if not claimed they become the finder's property, 
according to Mr Nugent. It was his opinion that the amount 
of money could not be reasonably assumed to be a tip. 

On the Saturday morning he rang the staff who had been 
on that night and was told by two of them that they had seen 
the appellant remove $36.50 from the bar and place it on her 
personage and three had heard her say it was a good tip. His 
view was that if she were reinstated it would not do the 
morale of the place any good. 

In cross-examination, he was not shaken on his assertion 
that he saw everyone stop talking when he raised the 
question of the change with staff. On the Saturday morning, 
again, "C" did not mention that she had the money. He did 
not mention it because he was hoping that she would 
mention it first. It was a surprise to him that Ms Kommer, 
"C" and Ms Power said that they had not heard him 
mention the change when the staff were having a drink. Up 
to this point he had not considered' 'C'' anything but honest 
and hard working. There was no policy that they had to hand 
over everything left on the bar. 

Ms Parker, the Assistant Food and Beverage Manager 
also gave evidence. She referred to the time when staff were 
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sitting around in the early hours of Saturday morning, 25 
April 1992, having a drink when the telephone rang. They 
were not loud and rowdy at the time. Mr Nugent shouted that 
he had a gentleman on the telephone ringing about change 
for $50.00. She then said that the group went quiet. She 
herself said that the tills were down again. She said she 
would go and talk to the man and did so. She could recall 
no reason why "C" would not have heard the question. 

As Mr Nugent locked up he told her that a staff member 
said that he had seen the appellant take the money. There 
was no doubt in her mind that the appellant had heard the 
question. 

The next evening she spoke to Mr Horobin on the 
telephone and he said that he saw the appellant take the 
money put it in the glass and then at 12.00 midnight she put 
the money in her pocket. 

It was her opinion that trust had now been broken by "C" 
and staff morale would suffer were she reinstated. 

The unwritten rule was that if someone gave you a tip, 
that is they hand the money to you, then that is a tip. 
Anything left on the bar over $5.00 should be reported. She 
would be surprised if it had been accepted by Bar Attendants 
that money left on the bar and not claimed by the end of the 
night were considered a tip, because it is someone else's 
property. This was a personal view of hers. 

She confirmed that when Mr Nugent spoke there were 
murmurs, but general quiet. 

She spoke to Mr Duncan on Saturday, 25 April 1992 and 
told him of her suspicions. 

On Monday, 27 April 1992 she was in the meeting with 
Mr Duncan and the appellant. Mr Duncan told the appellant 
that someone had called about the money. He asked the 
appellant about the change and the figure of $36.00 or 
$37.00 was mentioned. The appellant said "1 have the 
money". She said she had left the money at the back of the 
bar for somebody to claim and when it had not been claimed 
she assumed that it was a tip. He told the appellant that she 
should have informed somebody about it, and that the 
$37.00 was not a tip, but he did not ask for the money back 
at that time. There had been a problem over money going 
missing in that area. 

Mr Horobin, a full time Porter at the Quality Langley 
Hotel, and who also has worked in the bar, and, in fact, 
worked in the bar that evening, said that he turned around 
at one time to see the appellant turn around with money in 
her hand and realised that the person who had left the money 
had walked off. There was no indication that the money was 
meant as a tip. She placed the money in a glass. He said that 
he had never been left a tip like that, and she certainly told 
him that it was not a bad tip. His evidence was that he did 
not believe that it was a tip. 

After 12.00 midnight, according to his evidence, the 
appellant said "It's not a bad tip" and took the money from 
the glass and put it in her apron. This was about midnight 
and there were customers in the bar. 

At the time mentioned by other witnesses when staff were 
having drinks after work had ceased, Mr Nugent came up 
to them and said that there was a gentleman enquiring about 
$50.00 or change from $50.00. The conversation then 
stopped and people turned and looked towards him, 
according to Mr Horobin's evidence. Ms Parker then 
mentioned the money in the till. Mr Nugent asked her to 
handle the matter and she went away to the telephone. Mr 
Horobin said that others were listening because money had 
been stolen before and it was a sensitive subject. "C" made 
eye contact with him when this was said and then turned 
away as if she did not want anything to do with the 
conversation. In one sense, according to Mr Horobin, it was 
as if to say "Don't say anything", on the other hand, as if 
she just did not want anything to do with the conversation. 
He did not believe that he could have interpreted the eye 
contact wrongly. He did not believe that the talking ceased 
when the second question was asked. People were talking 
among themselves. 

As he was leaving he told Mr Nugent about the incident 
and later he had a conversation with Mr Wiseman when the 
incident was discussed. 

He had worked at the there for about one and a half years 
and said that generally if money was left on the bar it was 
not the staffs unless die customer said so. The biggest tip 
he had ever received was $18.00, and all the tips are put in 
glass containers. The appellant put this money in a glass 
container at the back of the bar. They are kept for the 
personal use of staff to collect tips. It was shortly after the 
appellant put the money in the glass behind her on the bar 
that she said "That's not a bad tip". He found out that Erin 
knew about this. 

He was shocked when told that people did not hear what 
Mr Nugent said. The look he got from the appellant, he said 
in cross-examination, was that she did not want him to say 
anything. 

His experience concerning tipping was confined to 
Fenians Bar. 

There was evidence, too, from Mr Robert George 
Wiseman, the General Manager of the Langley Hotel. It was 
his decision to terminate "C". He had spoken with Mr 
Nugent, Ms Parker and Mr Duncan beforehand. But for her 
length of service, he said, they would not have paid her her 
benefits, and she had been a good employee up until then. 
When she was dismissed, "C" was extremely upset and said 
"I have just been very stupid; I should have told lames" 
(see page 139 of the transcript at first instance. 

Mr Wiseman had no doubt in his mind that "C's" actions 
were deliberate and that this was an extremely serious and 
stupid mistake. He was concerned about guest's money and 
property. 

He has been in the industry for 24 years and has worked 
as a Barman in the past. It is gross misconduct to steal. 
Although, however, there is no specific policy with regard 
to money left on the bar one considers customers property. 
In this case, someone was claiming the money belonged to 
them and he would not like his hotel to be considered as 
having short changed customers (see page 132 (AB)). 

There was no warning given before the appellant was 
dismissed. However, there had been doubts in the past about 
her integrity to her employer involving the removal of a 
guest's article of clothing. Mr Wiseman's view was that 
what had occurred was thieving. 

The appellant told him that members of the staff in 
Fenians Bar were taking money off the bar, and it was not 
until 8 May 1992 that the money was asked to be returned, 
but it was overlooked in the course of these events. He did 
not consider that the money belonged to the hotel. He said 
that he had made no mistake. The removal of property or 
money that does not belong to an individual is stealing, and 
it is gross misconduct to steal, and this lady had breached 
trust (see page 161 (AB)). That was Mr Wiseman's 
evidence. 

The appellant's case was that when customers intend to 
leave a tip, some customers by overt action state that the 
money is a tip, and others leave the money on the bar and 
expect bar staff to realise that it is intended as a tip. 
However, when money is left behind the bar, one waits until 
the bar closes as a usual practice, and if money is unclaimed 
when the bar is closed then it is intended to be a tip. 

The appellant did not, at any time, intend to act 
dishonestly and did nothing more than follow her under- 
standing of the usual practice. She did not hear the Bar 
Manager ask on two occasions whether anybody knew about 
the change left behind, and the first she knew of it was on 
the Monday when she was dismissed. As soon as she was 
asked about it on the Monday, she said that she had not at 
any time kept it a secret, and had indeed deliberately told 
people that the money had been put behind the bar, and when 
it was unclaimed at the end of the evening she said that it 
was presumed that it was a tip. 

The respondent's position was this. There is a difference 
between a tip and unclaimed money. The former is 
differentiated from the latter by the overt action of the 
customer in declaring it to be a tip. In the latter case, unless 
the sum is negligible, it should be put behind the bar, 
perhaps in an envelope, and the details noted. If unclaimed 
it should then be drawn to the attention of management. 
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An amount of $36.50 left behind, in the circumstances 
outlined, could not possibly be seen to be a tip. Therefore, 
until the circumstances became clear, the moneys were the 
property of the customer and the staff were bound to protect 
it. Thus, the actions of the appellant were regarded as a 
breach of duty sufficient to warrant termination. 

In short, the respondent's position was as follows:— 
(1) The dismissal of the appellant was for cause and 

for grounds that the appellant, without authority 
of management, took moneys belonging to a 
customer. 

(2) There were a number of individual proposi- 
tions:— 
(a) The moneys in issue were not a tip and there 

was no evidence that that money was to be 
so regarded. 

(b) Subsequent events established, indeed, that 
the money was not a tip. 

(c) The practice, on the evidence before the 
Commission, was that such a sum of money 
was not to be regarded as a tip and it should 
be kept for safe keeping. 

(d) The appellant was aware of the fact that the 
moneys in issue were claimed by a customer. 

(e) The appellant did nothing to bring to man- 
agement's attention her possession of the 
moneys in issue. 

(f) The respondent did conduct an investigation 
appropriate to the circumstances, and con- 
cluded that the appellant had the moneys and 
reasonably knew that they were not a tip and 
not her property. 

(g) The appellant was dismissed in accordance 
with the terms of the award. 

Findings of the Commission at First Instance. 
(1) Three other witnesses said that they would not 

themselves have retained such a sum without mentioning it 
deliberately to management. 

(2) The fourth member of the bar staff said that there was 
usually a gesture or something from the customer if a tip is 
involved, otherwise it is not a tip. 

(3) The action of the applicant in retaining that sum was 
not usual or acceptable practice, although she did not set out 
to appropriate it for herself as money not intended as a tip, 
because she did after all mention it to other bar staff. 

(4) There is an absence of a policy regarding unclaimed 
moneys. 

(5) There was no conduct justifying summary dismissal. 
(6) The Commission at first instance was unable to prefer 

the applicant's witness to the evidence of another witness 
who said that he had eye contact at the time the moneys were 
mentioned to the group of employees having a drink at the 
end of the evening. The evidence of that witness was 
accepted. 

(7) The evidence of the General Manager was that the 
applicant's prior good service and the length of it had been 
taken into account by management, and that is why the 
applicant was paid her outstanding leave entitlements. 

(8) The applicant was not dismissed without prior 
discussion with her. 

(9) The Commission concluded that the case for the 
applicant was as likely as it was not, and that therefore the 
applicant had not discharged the onus which rested upon it 
overall. 

It was an onus to decide whether the legal right of the 
employer had been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that right. 

Conclusions. 
This was an application in which the appellant had alleged 

that she was unfairly dismissed. Whether she was unfairly 
dismissed or not, depended on her establishing that the legal 
right of the employer had been exercised so harshly or 
oppressively against the employee as to amount to an abuse 
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of that right (see Undercliffe Nursing Home v. FMWU 65 
WAIG 385 ("the Undercliffe Case") and see the most 
recent discussion of that matter in BHP Iron Ore Ltd v. TWU 
73 WAIG 529 (IAC) where Franklyn J with whom Rowland 
and Nicholson JJ agreed at page 533). 

Further, a determination as to the fairness of a dismissal 
is a discretionary determination (see the Undercliffe Case 
(op cit) and BHP Iron Ore Ltd v. TWU (op cit) at page 17). 
The proper approach of the Full Bench to an appeal of this 
nature is that adopted by the Full Bench of the Australian 
Conciliation and Arbitration Commission in AWU v. Poon 
Bros (WA) Pty Ltd and Others (1983) 4 IR 394 following 
the principles enunciated in House v. The King 55 CLR 499, 
Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852 and AWU 
v. RRIA 66 WAIG 1570 (and see BHP Iron Ore Ltd v. TWU 
(op cit)). 

Unless it is established by the appellant that the 
Commission at first instance erred upon an application of 
those principles, then the appeal will not succeed. It is not 
for the Full Bench to substitute its decision for that of the 
Commission at first instance. Mr Kenner (of Counsel), who 
appeared for the respondent, put some emphasis on these 
authorities and the principle contained in them. 

Further, since this was a matter which depended on 
credibility and upon the observation of the demeanour of 
witnesses, then (see FMWU v. Board of Management, 
Narembeen District Hospital 72 WAIG 471 and see Arpad 
Security Agency v. FMWU 69 WAIG 2662 and the cases 
cited therein, unless there is a palpable misuse of the 
advantage derived by the Commission at first instance, or 
unless, of course, there is an error as to what the evidence 
was, then the Full Bench will not interfere; unless, of course, 
there is an error in apprehension of the evidence. 

However, in any event, Warren v. Coombes and Another 
53 ALJR 293 is authority for the proposition that the Full 
Bench is no less competent to decide the proper inference 
from the primary facts than the Commissioner who actually 
hears the case. 

Grounds of Appeal. 
I turn to the grounds of appeal herein. 

GROUND 1 
It was submitted that the Commission at first instance 

should have found that the appellant collected the sum of 
$36.50 from behind Fenians Bar after she had finished 
cleaning and tidying up the bar at about 12.50 am on 25 
April 1992. That was her evidence. 

However, Mr Horobin's evidence (see page 105 (AB)) 
was to the contrary, (ie) that it was appropriated about 
midnight. However, he was less sure of the time in 
cross-examination and settled on it occurring 20 minutes to 
half an hour before the staff settled down for a drink, which 
would put the time of the money being removed from the 
bar at about 12.15 am or 12.25 am. This would mean that 
if the appellant had not waited until the end of her shift, then 
it might be said that she could not care less whether the 
money was abandoned or not. 

It followed, too, on the evidence, that it was fair and 
reasonable for the employee to assume that retention of 
unclaimed moneys at the end of the night's trade was 
permitted by the employer. 

Mr Horobin had, however, seen her put the moneys in a 
glass, not just near the cash register as she said. 

It is clear, too, on the evidence, that persons have glasses 
in which they store the moneys collected as tips. 

In addition, it was shortly after midnight comparatively 
that Mr Horobin told Mr Nugent that "C" had appropriated 
the money. That bears some proximity to the time that he 
alleged that he saw her appropriate the money. 

The evidence to be considered was that of Ms Power, who 
saw the appellant collect the amount and then pick it up at 
the end of the shift, and, indeed, recounted a conversation 
to that effect. 

Further, Mr Horobin was not certain, on his evidence, that 
the appellant had taken the money out. 
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The preponderance of the evidence, therefore, was that the 
money was collected at the end of the shift, so the 
submission went. 

Mr Kenner submitted that after the bar closed at 12.00 
midnight, the appellant took the money at that time, on the 
evidence, and the Commission at first instance was entitled 
to so find. 

Mr Horobin, he submitted, had distinctly said that there 
were customers in the bar when the money was appropriated 
(see pages 105, 106, 108, 117 and 118 (AB)). It was open 
to the Commission to make a finding to that effect. 

Ms Power's evidence, too, it was submitted, was that she 
did not see the appellant take the money. 

The Commission at first instance made a finding that Mr 
Horobin's view was correct. Mr Horobin's evidence was, 
too, that the moneys had been placed in the tip glass or 
container, and not elsewhere, for example near the cash 
register as "C" said. However, Mr Horobin retreated from 
his evidence to some extent in cross-examination. It may 
well have been, therefore, that the Commission at first 
instance should not have placed as much reliance on the 
question of timing. However, if it were 30 minutes before 
they started having a drink that he saw this, it would have 
been at 12.15 am, and if the bar closed at 12.00 am there 
might still have been customers around, as he said. 

I am not persuaded that that ground is made out. 
GROUNDS 2, 3 AND 4 

These grounds relate, in particular, to practices with 
tipping. 

It was submitted by Mrs Owen-Conway, who appeared 
for the appellant, that the appellant had given evidence that 
the practice was, in her experience, to retain sums left on 
the bar at the end of the nights trade, because they are 
assumed to be abandoned. 

It was submitted that Ms Elliott's evidence was that 
neither the appellant nor Ms Elliott would inform the 
management of the existence of a large sum apparently 
abandoned. Ms Elliott, it was submitted, said that she would 
tell her work mates, and possibly the Manager if he or she 
were there, of such an amount. 

Ms Power, however, would be reluctant to retain the 
amount on the evidence (see page 56 (AB)). 

Ms Kommer said that the practice would be to retain the 
money until the end of the night when it would be 
appropriated by her and shared out. 

It was submitted that at no time did any witness give 
evidence that retention of $36.50 by a bar person, if 
unclaimed, would be unusual, except for Ms Power. 

Mr Wiseman's evidence, however, was that he was aware 
of the practice of collecting off the bar at the end of the night 
what were tips. 

It was also submitted that there was no clear policy from 
management about the moneys. There was, it was submitted, 
a well known clear practice in this respect, and the 
Commission at first instance should have held that in the 
absence of a clear direction or policy from the respondent, 
then the respondent condoned and consented to the practice. 
Therefore the dismissal of the appellant, when she had done 
something consistent with that practice, was unfair. 

Mr Kenner submitted in relation to ground 2 that the 
Commission at first instance had found, on the evidence of 
witnesses for the appellant, that the retaining by the 
appellant of the sum of money in issue was unusual. 

He submitted, too, that the Commission at first instance 
did not err in reaching such a conclusion, because on the 
appellant's own admission, the sum of $10.00 or more was 
not seen as a tip (see pages 20, 29 and 33 (AB)). 

That is why she left it at the back of the bar until the end 
of the night, she said. 

There was Ms Elliott's evidence, too, that the largest tip 
she had ever received was $20.00 and that $10.00 was 
regarded as a large tip (see pages 20 and 47 (AB)). 

In addition, where tips this large were given, there was 
an overt gesture by the customer to indicate that it was a tip. 
Indeed, she had said that if she saw $36.00 on the bar she 

would not regard it as a tip (see also Ms Power's evidence 
at pages 50, 55 and 56 (AB)). 

Ms Kommer's evidence, too, was to the same effect, it 
was submitted. Ms Kommer's evidence was that it was 
unlikely that a "one off" customer would leave a tip, or at 
least a large tip. There was evidence from Ms Kommer, too, 
that a large amount would be kept aside and shared at the 
end of the night. 

There was also evidence from Mr Horobin, it was 
submitted, which supported the Commission's finding. 

One should therefore look at the totality of the evidence. 
The submission then was that the Commission at first 
instance erred in law in finding that none of the witnesses 
called by the appellant would have retained the $36.50 if 
unclaimed at the end of the night. If one looks at all of the 
evidence, then what occurred should not have occurred, it 
was submitted. If one does look at all of the evidence, one 
concludes that this was such a large amount and had not 
been designated as a tip, that it was clearly not a tip, and 
it should not have been so treated. Indeed, as a matter of fact, 
it was not a tip, it was money inadvertently left behind. The 
only positive evidence that it should have been treated as 
"C" treated it was her evidence, and, to some extent, Ms 
Kommer's evidence. However, Ms Power, Ms Elliott, Mr 
Horobin, Ms Parker and Mr Wiseman, it is fair to say, were 
of opinion that such a large amount undesignated by a 
customer as a tip should not have been appropriated as it 
was. Quite clearly, as a matter of fact, they were right. It was 
not a tip. It should not have been treated as such. If there 
was a practice which was otherwise, then such a practice 
was wrong and had the potential to wrongfully deprive a 
customer of the change. 

I would also add that I think it somewhat misguided to 
approach the matter on the basis that this practice was 
known and countenanced by management. That is not what 
the preponderance of the evidence says. What I understand 
Mr Wiseman to say is that customers should not be short 
changed and that their property was to be treated properly 
by staff. 

The situation here was this. A person paid for drinks with 
an amount which was larger than the cost of the drinks. He 
was entitled to change. He left the change on the bar. It was 
not, at that time, regarded by "C", on her own evidence, 
as a tip. It was a large amount and not designated as such. 
It was her duty to give him his change when he had paid. 
If it was such a large amount that it was not unequivocally 
a tip, as it clearly was not, and it was not certain that it was 
a tip, then proper precautions should have been taken by the 
appellant to ensure that the money was not appropriated as 
a tip, but, even in the absence of any direction or policy, as 
part of her duty of trust to customers of her employer, to 
have ensured that it was put aside until somebody claimed 
it or some other steps were taken in relation to it. She did 
not do that. She had already appropriated it once it was 
claimed and hence there was no practice to the contrary or 
custom to the contrary which could absolve her from this 
responsibility. 

As to ground 3, Mr Kenner submitted that the Commis- 
sion at first instance was entitled to make the finding 
complained about here, namely in finding that none of the 
three witnesses called by the appellant would have retained 
the amount of $36.50 if unclaimed at the end of the shift 
without deliberately mentioning it to management. 

It was submitted that Ms Elliott would tell the Manager 
about such an amount. In fact, she said that she would 
possibly tell the Manager if he were there. However, the next 
submission was that the largest tip she could remember was 
$20.00, and $10.00 and above were usually actually given 
to you by a customer (see page 48 (AB)). 

Mr Kenner also referred to Ms Power's evidence (page 
56 (AB)) that she would be reluctant to take such an amount 
as $36.00 as a tip were it left on the counter and would refer 
it to a Bar Manager (there was no re-examination of her on 
this point). 

He referred us, too, to Ms Kommer's evidence (pages 
58-60 (AB)) which was that large sums are not regarded as 
tips and she was not certain about $36.50, although she later 



994 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

said that she would appropriate it at the end of the night and 
share it amongst her work mates. 

In my opinion, again, looking at all of the evidence, it was 
open to the Commission at first instance to find that the 
amount of $36.50 left on the bar without being designated 
as a tip was so large that it was not a tip, nor could it be 
regarded as a tip, nor should have it been regarded as a tip. 

Ms Power, Ms Elliott, Ms Kommer (partly), Mr Nugent, 
Ms Parker and Mr Horobin's evidence lead, too, to that 
conclusion. Again, what happened in this matter, as a matter 
of fact, corroborates their opinion, and these grounds have 
not been made out. 

As to ground 4, Mr Kenner submitted that the Commis- 
sion at first instance had found that, on the evidence, the 
action of the appellant was not the usual or acceptable 
practice. It was submitted that the Commission did not err 
in so doing. 

There was evidence to which he referred us given by Mr 
Horobin that the practice in the Fenians Bar was for moneys 
to be designated as a tip, particularly a large amount, that 
there was a gesture or indication that it was a tip, which he 
submitted was consistent with Ms Kommer's evidence 
(pages 104-105 and 112-124 (AB)). 

It is clear again, on all of the evidence to which I have 
already referred, that a large tip, undesignated as such, was 
not without care to be regarded as a tip and that the practice 
generally was that a large tip was designated as such (for 
instance the tip of $74.00 to Ms Kommer referred to above 
and given as a Christmas present). 

Indeed, "C" did not take it to be a tip because of its size. 
She put it aside, and even on her own evidence, did not 
purport to treat the amount as a tip until she regarded it as 
abandoned at the end of the evening. In fact, again, it was 
not a tip and had not been abandoned. 

Further, there was no sufficient evidence on which the 
Commission might Find that there was a contrary practice 
to which she adhered, and that ground is not made out 
GROUNDS 7 AND 8 

The submission by Mrs Owen-Conway was that the only 
finding open to the Commission at first instance, on the 
evidence, was that the appellant did not hear Mr Nugent's 
questions when he put these to the staff who were having 
a drink on the morning of 25 April 1992 when the bar closed. 
Those questions, it will be recalled, related to whether 
anyone knew anything about the moneys. We were taken by 
Mrs Owcn-Conway to the evidence of Ms Kommer, Ms 
Power and the appellant that they did not hear Mr Nugent's 
questions addressed to staff about the $36.00 or $37.00. 

There was Mr Horobin's evidence, however, that he 
caught a look from the appellant which, as described, 
denoted that she had heard the questions and did not intend 
to answer them. It was submitted, however, that in 
cross-examination this was challenged, and at page 123 
(AB) a damaging admission was obtained from him. In fact, 
it is fair to say that it does not constitute a damaging 
admission. What he said, if one reads pages 122-124 (AB), 
and, in particular, page 123 (AB), is that he had eye contact 
with the appellant when Mr Nugent spoke, that he gave 
evidence of what she was thinking, that if she had not heard 
the question he would not have come to the same 
conclusion. However, he mentioned that what Mr Nugent 
said was loud and clear, and Ms Parker said the same. In 
addition, Mr Nugent's evidence was that he was definite that 
what he had said was heard and that there was silence. He 
made it clear that it was a sensitive subject, the question of 
money being removed. 

In the case of Ms Power, she conceded that she was up 
and down attending to other things while they were having 
drinks and virtually conceded that she may not have heard 
it for that reason. 

However, the submission was that the preponderance of 
evidence was that the appellant did not hear the questions 
asked by Mr Nugent. 

In support of the submission that the Commission was not 
in error, we were referred to the evidence of Mr Nugent, 
which, it was submitted, was absolutely clear that there was 

an announcement made and followed by a hush (see pages 
52-53 (AB)). Mr Kenner submitted that that evidence was 
not seriously challenged, and, indeed, it was not. Mr 
Nugent's evidence was that he was utterly confident that 
there was silence when he asked the questions. Ms Parker 
corroborated there was such a silence. Mr Horobin's 
evidence, it was submitted, further corroborated this, and Mr 
Kenner took us to that evidence in some detail. Mr 
Horobin's evidence of eye contact with "C" was referred 
to, and Mr Kenner submitted that that evidence was not 
broken down in cross-examination, and, indeed, for the 
reasons which I have just set out above, that was the case. 

It was the submission of Mr Kenner that questions of 
observation of demeanour clearly arose in this matter and 
the Commission did not have to specifically state its 
preferences in evidence on the authority of Abalos v. 
Australian Postal Commission (1990) 65 ALJR 11. 

In my opinion, however, the strong and unequivocal 
evidence of Mr Nugent and Mr Horobin, together with Ms 
Parker's evidence, entitled the Commission at first instance 
to find as it did. Certainly, the question of demeanour may 
well have come into it and the Commission was entitled to 
take that into account, too. I have not that advantage. "C" 
gave evidence to the contrary. The Commission preferred 
the other evidence on this point obviously, despite the 
evidence, too, of Ms Kommer and Ms Power, but, as I have 
already observed, Ms Power gave evidence that she was 
doing other things and was not at the table all of the time. 

In the case of Ms Kommer, again, on the authority of 
Abalos v. Australian Postal Commission (op cit) and Jones 
v. Hyde (1989) 63 ALJR 349, the Commission at first 
instance obviously did not prefer her evidence to that of Mr 
Nugent, Ms Parker and Mr Horobin, and it is not apparent 
that the Commission erred in so doing. 

The Commission was entitled to find as it did and ground 
7 is not made out. 

Insofar as ground 8, as it clearly does, relies on similar 
grounds, that is not made out. 
GROUNDS 9 AND 10 

It was submitted by Mrs Owen-Conway that the appellant 
had not been given a reasonable opportunity to be heard 
regarding her dismissal, and that the Commission at first 
instance had therefore erred in finding that she had not 
adequately "remonstrated" the matter with management. 
She had had a five minute discussion and was dismissed 
after she had said that she had the money. 

However, of course, she later went to Mr Wiseman to 
discuss the matter further, as I observe. The decision was 
taken to dismiss her on the Sunday, if she said that she had 
the money on Monday. The decision had been taken and was 
to be implemented come what may, so the submission went, 
and this was therefore unfair. 

In addition, there were two opportunities for Mr Nugent 
to ask her about the money on Saturday, 25 April 1992, 
which were not availed of by him. There was therefore 
unfairness in the dismissal process, and in this respect the 
evidence did not support the Commission's finding. 

Mr Kenner submitted that the Commission at first 
instance had approached the matter on the ground that there 
was a summary dismissal, which clearly it had. Mr Kenner 
referred to Shire of Esperance v. Mouritz (1991) 71 WAIG 
891 on the question of whether the dismissal was unfair 
insofar as whether there was a denial of procedural fairness. 
In any event, he submitted that it was not unfair. 

The respondent, he submitted, fully investigated the 
matter, came to a view on the material before it at the time 
that the appellant took the moneys in an unauthorised 
manner, and dismissed her for it. He then submitted that the 
test was whether the employer has a reasonable basis or 
reasonable grounds upon which to base its decision to 
dismiss. 

His next submission was that there was clearly enough 
before the Commission to establish that the employer did 
have such a basis to believe. In that connection, it was 
submitted to us that Mr Wiseman had not operated by way 
of a knee jerk reaction. He had taken account of what Ms 
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Parker, Mr Nugent and Mr Horobin had told him. He said 
that all employees were valuable. Mr Nugent had telephoned 
the other employees on duty that night, except Ms Elliott. 

"C" was given an opportunity to meet Mr Duncan to 
explain. Further, she had an opportunity to speak to Mr 
Wiseman after meeting Mr Duncan. On the evidence of Mr 
Wiseman, she made an admission that she had made a stupid 
mistake (on her evidence Mr Wiseman said that she had 
made a stupid mistake). In my opinion, the dicta in Shire of 
Esperance v. Mouritz (op cit) is clear. I cite Kennedy J at 
page 895:— 

"In my opinion, any breach of the rules of natural 
justice was a relevant circumstance in the determina- 
tion of the critical question as to whether the dismissal 
was harsh or unjust. Whether an employer, in bringing 
about a dismissal, adopted procedures which were fair 
to the employee is an element in determining whether 
the dismissal was harsh or unjust—see The Law of 
Employment, Macken, McCarry & Sappideen, 3rd ed, 
277-278, and the authorities there cited. In some cases, 
this can be a most important circumstance. But in a case 
such as the present, no question of the invalidity of a 
decision, as such, falls for determination. The case does 
not turn simply upon the respective legal rights of the 
parties." 

I cite Rowland J at pages 897-898:— 
"I accept that in an appropriate case the Commis- 

sioner and the Full Bench would have power to find 
that there was a lack of procedural fairness which 
would justify an order directing an employer to 
reinstate an employee. Neither, however, has express 
power to declare or order that a dismissal was void, or 
perhaps voidable, for want of procedural fairness. Such 
an order would of course simply set aside the dismissal 
and it would make it unnecessary to order reinstate- 
ment." 

I cite Nicholson J at page 899:— 
"For the reasons I have given, I consider the Full 

Bench was correct in its conclusion that the respondent 
had not been given a fair hearing by the appellant. That 
is an element in determining whether the dismissal was 
harsh or unjust—Macken, McCarry and Sappideen, 
"The Law of Employment" 3rd ed, 277-8. As there 
explained, the mere fact that the employee did not have 
a proper opportunity to explain or has not been warned 
of the possibility of termination does not automatically 
entitle the applicant to a remedy. No injustice will 
result if the employee could be justifiably dismissed. 
Here, as the reasons of the President and Rowland J 
make further apparent, the issue of dishonesty as a basis 
for dismissal remains undetermined. The unfairness of 
the dismissal cannot therefore be determined by the 
procedural unfairness alone." 

Those dicta, of course, do not prevent one saying that a 
denial of procedural fairness may be the most important 
indicator that there has been an unfair dismissal. 

I should also add that I do not agree with Mr Kenner's 
submission that there is some test which relies on whether 
the employer had a reasonable basis to believe or reasonable 
grounds upon which to base its decision to dismiss. Firstly, 
that test, if it existed, would have nothing to do with 
procedural fairness or the lack of it. Secondly, it confuses 
the real issue in an application such as this alleging unfair 
dismissal. The test is that set out in the Undercliffe Case (op 
cit). It is objective not subjective. In determining such a case 
as this, all of the circumstances of the dismissal are to be 
considered (see RRIA v. CMEU 69 WAIG 1027 (Parker's 
Case)). 

There is no test and no part of it which relies on the 
subjective view of the employer or the employee. 

What happened here was that an investigation of these 
events occurred which involved Ms Parker, Mr Nugent, Mr 
Horobin, and ultimately Mr Duncan and Mr Wiseman, 
which involved contacting other staff over the weekend. 

In addition, it is clear that a view had been formed that 
the money was taken in an unauthorised manner based on 

those enquiries. It was clear, too, that a conclusion had been 
reached before the meeting with Mr Duncan that if the 
appellant admitted to having the moneys she would be 
dismissed, as having taken the money in an unauthorised 
manner. In fact, she admitted to Ms Parker and Mr Duncan 
that she did, and to Mr Wiseman. She saw them, she was 
asked questions, she put her point of view to both, having 
been made aware of the problem, and after all of that was 
dismissed. 

Account was taken of her length of service and her record, 
and, for that reason, she was paid some entitlements. She 
was, however, not given the opportunity to have another 
person with her during the interviews, but, in the circum- 
stances of this case, I am not certain that that was unfair, and 
it was certainly not so submitted. 

In addition, I do not think that Mr Nugent's failure to ask 
the appellant about these matters on Saturday moming, 
when he had the opportunity to do so, meant that what 
occurred was unfair. It might be said that she had the 
opportunity to inform him that she had the money. 

In the end, Mr Wiseman having investigated the matter, 
concluded that she had deliberately taken a customer's 
money and breached trust. It was for that reason that she was 
dismissed. I am not of opinion that there was procedural 
unfairness, in the circumstances of this case, or if there were, 
that it was such as to render the dismissal unfair. 

The issue was not pre-determined, it depended on "C's" 
answer. There was an investigation. She was apprised of the 
problem. She replied in relation to the matter and then was 
given a chance to see the Manager. In addition, Mr Wiseman 
saw her subsequently with her union representative. 

As to ground 10, Mr Kenner submitted that no finding in 
the terms of ground 10 was made, and that the appellant did 
not immediately remonstrate with management that the 
dismissal was unfair, and there was no such finding, and that 
ground for that reason was not made out. 

My remarks which apply to both grounds above apply to 
ground 10, and, indeed, it is fair to say that the ground, as 
it is drafted, does not relate to any finding which the 
Commission made concerning the appellant remonstrating. 
GROUND 11 

As to ground 11, that ground complains that the 
Commission at first instance failed in holding that the 
appellant had not discharged the legal onus, and should have 
held that she did. There was, it was submitted, sufficient 
evidence so to find. 

In reply, Mr Kenner submitted that it was critical that the 
Commission had the benefit of observing the witnesses and 
their demeanour and the way in which the evidence was 
given, and, of course, the mere fact that the Commission did 
not refer to credit or demeanour did not mean that the 
Commission did not consider that in reaching its conclu- 
sions. 

We were taken by Mr Kenner to Jones v. Hyde (op cit), 
Walter v. Thomas (1947) AC 484 and Abalos v. Australian 
Postal Commission (op cit) (and see, too, Arpad Security 
Agency v. FMWU (op cit) and the cases cited therein). 

It is clear that the Commission would have taken 
demeanour into account. It did not have to say so on the 
basis of Jones v. Hyde (op cit), and that ground of appeal 
is not made out. The reasons for it not being made out 
depend, too, on the reasons which I provide hereinafter in 
relation to ground 12. 
GROUND 12 

The submission was that the Commission at first instance 
should have found, as a matter of law, that the appellant 
retained the sum of $36.50 in the belief that it had been 
abandoned, that her employer permitted her to retain 
abandoned moneys, and a simple investigation would have 
ascertained this on 25 April 1992. There was no proper 
investigation, it was said. 

In addition, all of the appellant's explanations were 
consistent with a claim that she had taken the money only 
in the belief that it had been abandoned, and in the belief 
that it was permitted by her employer. 
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That ground alleges that the Commission should have 
found that the dismissal was unfair. 

The submission from Mr Kenner was that it was open to 
the Commission to conclude, on the evidence, that the 
appellant did collect the moneys prior to the end of the night. 
Secondly, that the overwhelming evidence was that a sum 
of that magnitude could not be regarded as a tip. Thirdly, 
the practice was, on balance, that money would be kept and 
there would be some indication to management where a 
large sum such as that was abandoned. Fourthly, on the 
evidence, that there was clearly a call from the customer that 
evening. Fifthly, that it was more likely than not that the 
appellant heard the Assistant Bar Manager call out to the 
staff on two occasions concerning the money. 

Mr Kenner also took us to Grigorios Mavromatidis v. 
TNT Security Pty Ltd (1987) 67 WAIG 1650. I make no 
comment here concerning suspicion as a ground for 
dismissal, except the obvious that mere suspicion may well 
lead to unfairness in dismissal, particularly where it is used 
to dismiss employees and cast the onus of proof on them to 
establish that the dismissal was unfair. This case was not one 
involving suspicion. It involved a dismissal for what has 
been described as unauthorised taking of a customer's 
money, which occurred after the matter was fully investi- 
gated, and a conclusion that that is what occurred had been 
reached by management. 

The Commission at first instance certainly treated what 
occurred as a summary dismissal (see page 22 (AB)). In my 
opinion, the discussion of summary dismissal contained in 
"The Law of Employment" by Macken, McCarry and 
Sappideen (3rd Edition) page 193 et seq, entitled the 
Commission so to do. Indeed, it was not argued otherwise. 

However, the Commission at first instance found, on the 
evidence, that the appellant's case was not made out. In 
other words, the appellant had not discharged the overall 
onus upon her. 

The Commission was entitled to find as it did, because 
of its findings that the action of the appellant in retaining 
that sum was contrary to usual or accepted practice. Indeed 
it was so, and there was no evidence at all of any express 
or implicit employer countenancing of her doing what she 
did, or of any such practice. On the evidence, that finding 
was open because there was substantial evidence already 
referred to that a tip was usually designated by a customer 
as such, that this was a large amount, larger than usual, and 
larger than the usual tip, that the customer had not so 
designated it as a tip, and that "C", on her own evidence, 
recognised that it was not a tip. What she did do, of course, 
was to consider it abandoned when it was not claimed by 
the end of the night, it not being able to be regarded as a tip 
by her before that, on her own evidence. She took it, on her 
own evidence, because she assumed it to be abandoned, as 
I have said. There was evidence that most others who gave 
evidence in this matter would not or would not readily have 
done so. The only persons who were definite that this might 
occur were "C" and possibly Ms Kommer. 

As a matter of fact, it was the customer's property. He had 
not abandoned it, and the appellant did act, on the evidence, 
contrary to the usual practice with a large amount. In any 
event, even if there were a practice that one appropriated 
moneys at the end of the evening if they were not claimed, 
it was a unilaterally constituted and dangerous practice, not 
countenanced by management, and it afforded a vehicle for 
the very events which occurred on this occasion to occur, 
and for a customer to be deprived of what was his change. 
As Mr Wiseman said, there is a duty to customers' property. 

It is interesting that Ms Power's evidence was that 
average tipping brought in $7.00 to $8.00 per night and that 
on Friday night. 

In my opinion, the presumption, virtually conceded on the 
preponderance of evidence, was that unless a customer 
designated that moneys on the counter were a tip, or, 
alternatively, handed the moneys as a tip to a person, then 
it should be assumed that it was not a tip. The exception of 
that, of course, on the evidence before the Commission, was 
small change which was abandoned at the end of the day, 
and which common sense would dictate, would not usually 

be claimed for later. It might then be reasonably assumed 
to be a tip. What happened in this case bears all of that out. 

The Commission at first instance also, as I have observed 
above, was entitled to find, on the evidence, that "C" had 
reacted to the questions from Mr Nugent and that there was 
silence when he asked the questions. In other words, she did 
not volunteer, having heard the questions, that she knew 
about the money. I have already canvassed the evidence 
about that above, and the Commission was entitled, on the 
evidence, to find that events had occurred as Mr Nugent, Ms 
Parker and Mr Horobin recounted them. Once the Commis- 
sion found that, there was a ready inference that "C" knew 
that she had appropriated the money when she was not 
authorised to do so and was remaining quiet. 

The Commission at first instance then found that she had 
not established her case, on the balance of probabilities. The 
Commission therefore was unable to find that the em- 
ployer's right to dismiss was exercised harshly, oppressively 
or unfairly. In the circumstances, it was open, in my opinion, 
to find that what had occurred might even have been more 
serious than he did find. The Commission's findings were 
plainly based, in part, on its observation of the witnesses. 
The Commission did not misuse its advantage, in my 
opinion, upon a reading of all of the evidence. 

The appellant had to establish that what she appropriated 
was an amount of money to which she was entitled as a tip. 
She did not. It was not There was no reasonable ground for 
her reaching that conclusion. There was no evidence that 
what she did was countenanced by management What she 
did, in fact, was to appropriate change, the property of a 
customer. TTiere was, on the evidence, too, no evidence that 
management countenanced what she did, and no evidence 
of any policy which permitted her to do what she did. In my 
opinion, there could not have been a policy countenancing 
such a course of conduct. 

The grounds of appeal are not made out The exercise of 
discretion did not miscarry. 

I now turn to the allegation that there should have been 
reinstatement, on the evidence. Having regard to the 
findings which I have set out above, it is not necessary to 
consider that ground, and I do not propose to do so. Indeed, 
it is unnecessary. 

For those reasons, this appeal will be dismissed. 
COMMISSIONER FIELDING: The Appellant in this 

matter was formerly employed by the Respondent as a bar 
attendant in the Finnian's Bar at the Langley Plaza Hotel. 
She was dismissed from that employment on or about 27 
April last because at the end of trading on the evening of 
24 April she kept for herself $36.50 left on the bar by a 
customer, being the change from a $50.00 note tendered for 
three pints of Guiness stout. 

The Appellant claimed that the money was left in 
circumstances which led her to believe that it had been left 
as a tip for her. In the circumstances, she claimed that her 
dismissal was unfair and made application to the Commis- 
sion for reinstatement The Respondent objected to the 
claim, asserting that her actions were dishonest and it 
regarded them "as a fundamental breach of the employee's 
duty of care to hotel guests, clients and to the employer". 

The Commission dismissed the claim because it was not 
satisfied that her actions were innocent. Although the 
Commission did not find that the Appellant was guilty of 
stealing, it took the view that the credible evidence was such 
that it could not confidently conclude, in the circumstances, 
that the Respondent was not justified in terminating her 
employment and thus that the Appellant had discharged the 
onus to establish that her dismissal was unfair. In essence, 
the Commission found that, although it was the accepted 
practice for staff to take change as tips at the end of each 
day's trading, that did not apply to sums as large as that 
taken by the Appellant. Furthermore, the Commission found 
that the Appellant had not responded to an enquiry regarding 
the whereabouts of the money made by the assistant bar 
manager to a gathering of the staff, at which the Appellant 
was present, shortly after the end of trading. 

The Appellant appealed against that decision. In general, 
she argues that the Commission misinterpreted the evidence 
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and should have found that the Appellant honestly believed 
that the money had been left as a tip and that in taking it 
she believed she was acting in accordance with the 
Respondent's accepted practice. The Commission was 
wrong to conclude, impliedly or otherwise, that she heard 
the assistant bar manager enquire of the staff as to the 
whereabouts of the money in question. Furthermore, it is 
said that the dismissal was unfair because the decision to 
terminate her had been made by the Respondent's manager 
before she had an opportunity to put her case. 

Fundamentally the Appellant's grounds of appeal com- 
plain of the findings of fact made by the Commission. As 
was recently pointed out by Franklyn J. in Gromark 
Packaging v. The Federated Miscellaneous Workers' Union 
of Australia, WA Branch (1992) 73 WAIG 220 "(a)n 
appellate court does not overturn findings of fact unless 
satisfied that the trial Judge has misdirected himself or that 
any advantage enjoyed by the trial Judge by reason of having 
seen and heard the witnesses could not be sufficient to 
explain or justify the trial Judge's conclusion (Paterson v. 
Paterson (1953) 89 CLR 212 at 224 and see Warren v. 
Coombes (1979) 53 AUR 293; (1979) 142 CLR 531 at 
300)". 

In my view there was ample evidence to explain or justify 
findings of fact made by the Commission. Although the 
Appellant criticises the Commission's assessment of part of 
the evidence given by the Appellant's witnesses, I consider 
the conclusions drawn by the Commission from all the 
evidence to be open to it. The evidence of a number of the 
witnesses suggests that it is quite unusual for employees to 
take such a large sum of money, as did the Appellant, 
without enquiry. Not only is that the evidence of Mr Nugent, 
the assistant bar manager, but it is also the evidence of Mr 
Horobin, a fellow employee working in the bar on the 
occasion in question who saw the Appellant take the money, 
and is the import of the evidence of Miss Kommer, another 
bar attendant who testified that she did not consider that the 
Appellant could have assumed that it was a tip. Indeed, 
despite what the Appellant says to the contrary, many of the 
other witnesses indicated that the practice of taking tips is 
largely confined to small amounts, generally less than 
$20.00.1 do not think it in the slightest bit difficult to accept 
that $36.50 out of a sum of $50.00 is indeed a large tip, calls 
for some enquiry, as a number of the witnesses testified. 
Moreover, the evidence of Mr Horobin is that the assistant 
bar manager, Mr Nugent, spoke to the staff when the 
Appellant was present regarding the whereabouts of the 
money. Mr Horobin testified that at that time he was 
watching the Appellant closely and the import of his 
evidence is that it was most improbable that she did not hear 
what was being said. Clearly, the Commission was 
impressed by that evidence and the Commission was in a 
better position than the Full Bench to assess its credibility. 
What Mr Horobin says of the meeting in a large measure 
supports the version put by Mr Nugent. Clearly the 
Commission did not accept the Appellant's evidence that 
she did not hear or comprehend the query to the staff 
regarding the whereabouts of the money. In light of the 
evidence of Mr Horobin and the evidence of other witnesses 
that there was a hush when the matter was raised at a 
meeting, that was a conclusion clearly open to the 
Commission on the evidence. 

As the Commission appears to have accepted, and in my 
view correctly accepted, in dealing with matters of this 
nature it is not necessary to establish, on balance, that the 
employee actually stole the money in question. Rather, as 
mentioned by the Court of Appeal in W. Weddel & Co. Ltd 
v. Tepper (1980) IRLR 96, it is sufficient that there be a 
reasonable and genuine belief by the employer in the guilt 
of the employee (see too: Dyjasek v. J. Mclntyre Ltd (1987) 
IRLR 18; Ulsterbus Ltd v. Henderson (1989) IRLR 251). 
The question in such cases is that stated by Arnold J. in 
British Home Stores Ltd v. Burchell (1978) IRLR 379 at 380 
as follows— 

"What the Tribunal have to decide every time is 
broadly expressed whether the employer who has 
charged the employee on the ground of the misconduct 
in question (usually, though not necessarily, dishonest 

conduct) entertained a reasonable suspicion amounting 
to a belief in the guilt of the employee of the 
misconduct at that time. That is really stating shortly 
and compendiously what is in fact more than one 
element. First of all, there must be established by the 
employer the fact of that belief; that the employer did 
believe it. Secondly, that the employer had in his mind 
reasonable grounds upon which to sustain that belief. 
And thirdly, we think that the employer at the stage at 
which he formed that belief on those grounds, at any 
rate at the final stage at which he formed that belief, 
had carried out as much investigation into the matter 
as was reasonable in all the circumstances of the case." 

Although that test was formulated for the purposes of the 
Trade Union and Labour Relations Act 1974 (U.K.), in my 
view it is consistent with the test laid down for the purposes 
of the Industrial Relations Act 1979 in Undercliffe Nursing 
Home v. The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service & Miscellaneous, WA Branch 
(1985) 65 WAIG 385, namely whether the legal right of the 
employer to dismiss an employee has been exercised so 
harshly or oppressively against the employee as to amount 
to an abuse of that right. In this respect, I adhere to the 
observations I made in Mavromatidis v. TNT Security Pty 
Ltd (1987) 67 WAIG 1650. A similar view has since been 
expressed in Byrne & Frew v. Australian Airlines Ltd (1992) 
A1LR 288 in respect of the Federal award provisions 
designed to ensure employees are not dismissed unfairly. 
Furthermore, the same approach has been adopted recently 
by the Full Industrial Commission of South Australia in 
Bi-Lo Pty Ltd v. Hooper (1992) 59 SAIR 342 in respect of 
the unfair dismissal legislation in that State, which is not 
dissimilar to the provisions under which the claim giving 
rise to these proceedings was initiated. At pages 352-3 the 
Full Commission said— 

"In a case such as the present one where the 
employee is dismissed for misconduct in respect of 
dishonest dealing with the employer's property we do 
not believe it is a correct test to state as did the learned 
trial judge that the employer must prove, on the balance 
of probabilities, on the evidence submitted to the 
Commission, that the employee actually stole the 
goods, before it will escape a finding that a dismissal 
based upon such an alleged theft is to be treated as 
harsh, unjust or unreasonable. 

Where the dismissal is based upon the alleged 
misconduct of the employee, the employer will satisfy 
the evidentiary onus which is cast upon it if it 
demonstrates that insofar as was within its power, 
before dismissing the employee, it conducted as full 
and extensive investigation into all of the relevant 
matters surrounding fie alleged misconduct as was 
reasonable in the circumstances; it gave the employee 
every reasonable opportunity and sufficient time to 
answer all allegations and respond thereto; and that 
having done those things the employer honestly and 
genuinely believed and had reasonable grounds for 
believing on the information available at that time that 
the employee was guilty of the misconduct alleged; and 
that, taking into account any mitigating circumstances 
either associated with the misconduct or the em- 
ployee's work record, such misconduct justified dis- 
missal. A failure to satisfactorily establish any of those 
matters will probably render the dismissal harsh, unjust 
or unreasonable." 

Furthermore, the Full Commission in the Bi-Lo Case 
(supra) considered the decision of the Industrial Commis- 
sion of New South Wales in Court Session in Shop, 
Distributive and Allied Employees' Association, NSW 
Branch v. Jewel Food Stores (1987) 22 IR 1 upon which the 
Appellant relied in these proceedings, to be "consonant" 
with such an approach (at p 354). In that case which, unlike 
this case, concerned a summary dismissal for dishonesty, it 
was conceded that there was no evidence to support the 
central allegation against the employee that she had been 
involved in the dishonest practices as alleged against her. 
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There was thus no scope for it to be said that any suspicion 
of dishonesty was based on a reasonable belief. 

The Commission, in cases of this nature, is not dealing 
with the criminal law, but with the law of employment, an 
integral part of which is that a contract of employment may 
be terminated so long as it is not done unfairly. Legislation 
protecting employees from unfair dismissal does not require 
that in the case of alleged misconduct a contractual right to 
dismiss only be exercised in cases of proven misconduct but, 
rather, requires that it be exercised fairly, that is, that it not 
be abused. It seems to me difficult to say that an employer 
who acts reasonably has abused the contractual right of 
termination and it seems to me impossible to say that a 
person who has a genuine belief based on reasonable 
grounds that an employee is guilty of misconduct, acts 
unreasonably. The legal right to terminate must mean 
something and 1 cannot see how it can be said to have been 
exercised unfairly in the sense referred to in the Undercliffe 
Case (supra) if the employer genuinely believes, on 
reasonable grounds, that an employee is dishonest as, in my 
view, occurred on this occasion. 

The question whether the legal right to dismiss has been 
exercised so harshly or oppressively against the Appellant 
as to amount to an abuse of that right and thus whether the 
dismissal was unfair is as Franklyn J. observed in Gromark's 
case (supra), a discretionary decision "because a value 
judgement is required to be made by the Commissioner as 
to whether the conduct which gave rise to the dismissal 
viewed in all of its circumstances, justified the dismissal or, 
in the language used by Sheldon J. in Re Loty and Holloway 
v. AWU (1971) AR 95 at 99, whether the employee had 
'received less than a fair go', whether there had been 'a fair 
go all round' ". 

The Respondent's assistant food and beverage manager, 
Miss Parker, when asked about the Appellant's conduct 
testified that she considered that the Respondent's trust in 
the Appellant had been broken and that she had lost faith 
in her. In the present case there was every reason for the 
Respondent to doubt the Appellant's fidelity, whether in fact 
she stole the money or not, as indeed the Commission 
appears to have found. The fact is that she took a 
significantly large sum of money without questioning its 
ownership in circumstances where it could be expected that 
she would first make enquires about the money. Further- 
more, as the Commission found, she ignored a request to 
disclose the whereabouts of the money. The onus was on the 
Appellant to satisfy the Commission that the dismissal was 
indeed unfair and for the reasons advanced by the 
Commission 1 cannot think that the conclusion reached by 
it, that the Appellant had not discharged the onus, was in any 
way perverse. Indeed, it might be said that the Commission 
adopted a more favourable interpretation of the evidence, as 
far as the Appellant is concerned, than it deserved. 

The Appellant complains that the Respondent had made 
its decision to terminate the Appellant before it heard from 
her. The facts are, however, as the Commission observed, 
that she "was heard prior to the implementation of the 
decision and immediately following that there was a 
meeting between her and the General Manager at which the 
issue was discussed". It appears, particularly from the 
evidence of Miss Parker, that the Respondent carried out a 
proper enquiry before dismissing the Appellant and that the 
Appellant gave an explanation for her conduct which was 
unsatisfactory. In any event, even if there had been some 
procedural irregularity, that fact alone will not necessarily 
render the dismissal unfair as the Appellant seems to suggest 
(see: Shire of Esperance v. Mouritz (1991) 71 WAIG 891). 

For the foregoing reasons, I do not accept that the 
Commission was in error, as the Appellant claims, or at all. 
I would therefore dismiss the appeal. 

Commissioner Salmon: In my opinion the decision of the 
Commissioner below was properly reached upon consider- 
ing all of the evidence presented. The appeal should be 
dismissed. 

The President: In the circumstances, the appeal will be 
dismissed. 

Order accordingly. 

73 W.A.I.G. 

Appearances: Mrs N. Owen-Conway (of Counsel) on 
behalf of the appellant. 

Mr S.J. Kenner (of Counsel) on behalf of the respondent. 
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BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

31 March 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 6th day of November 1992 and having heard 
Mrs N. Owen-Conway (of Counsel) on behalf of the 
appellant and Mr S. J. Kenner (of Counsel) on behalf of the 
respondent, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
the 31st day of March 1993 wherein it was found that the 
appeal should be dismissed, it is this day, the 31st day of 
March 1993, ordered that appeal No. 1015 of 1992 be and 
is hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
George Everard Melville 

and 
David John Coates, Receiver and Manager, VAPAC 

Limited 
No 532 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER J. A. NEGUS 
COMMISSIONER J. F. GREGOR 

26 January 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal to the Full Bench brought under s.49 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

It is an appeal against the decision of the Commission at 
first instance, constituted by a single Commissioner, and 
contained in an order dated 3 April 1992 (see page 30 of the 
appeal book (hereinafter referred to as "AB")), whereby the 
Commission dismissed an application by the appellant 
herein (then the applicant in application No 705 of 1991). 

The amended notice of application appears at page 3 (AB) 
and the following pages, followed by the "pleadings" in the 
matter up to page 23 (AB). 

Some difficulty arises because the pages in the appeal 
book are not consecutively numbered, as they should be. 

The original claim in fact was amended at the hearing at 
first instance and was amended in terms of exhibit "G" 
which appears in the appeal book. 
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There was a claim for contractual benefits brought under 
s.29(b)(ii) of the Act. 

The application was opposed at first instance. The 
Commission at first instance heard and determined the 
matter and its reasons for decision are set out in the appeal 
book marked as pages 24 to 29 inclusive. 

Background. 
The background of the matter is this. 
Dr George Everard Melville (the appellant) is a highly 

qualified scientist. 
In 1986 he was approached to join a company. Vitamins 

Australia Limited, which is now the company VAPAC 
Limited (in receivership) (hereinafter referred to as 
"VAPAC"). He was approached to work on the develop- 
ment of a number of projects. One project was a prawn 
breeding project in China and one an oyster breeding 
project. There were others. 

He signed a service agreement (exhibit "A") on 17 
February 1987. That agreement provided for remuneration 
of $140,000 per annum in the first year, including $70,000 
for salary, and $2,500 per month superannuation contribu- 
tion. He was also provided with a motor vehicle. An amount 
of $5,000 was agreed to be deducted from the sum of 
$140,000 for the private use of that vehicle, however. 

The remuneration was to be reviewed annually. On 2 
March 1988 it was so reviewed. 

It was agreed (see exhibit "B") that the package would 
be increased to $150,000 per annum with an additional 
$25,000 to be paid in relation to the prawn farm in mainland 
China in which the employer had an interest. That was a 
project which was to require a fair bit of travelling and more 
work from Dr Melville. 

It was a project which apparently was under the control 
of a subsidiary of VAPAC, namely Sammy Decor. 

At 2 March 1988 $30,000 of the 1987/1988 package had 
not been paid to Dr Melville. 

He became a director of VAPAC in about early June 
1988, but remained an employee also.However, VAPAC 
went into receivership on the 23 November 1988. On that 
day a receiver was appointed and that gentleman was Mr 
David John Coates of Deloitte Haskins Tohmatsu. Mr 
Coates is and was a chartered accountant in charge of the 
insolvency division in his firm and "an official liquidator" 
in the Supreme Court of Western Australia and the Federal 
Court. He has been practising in "insolvency" matters since 
1970. 

At the time VAPAC was producing no income and the 
only things which Mr Coates had to sell as receiver-manager 
were some projects, all of which were in the development 
stage. 

When he took up his position as receiver-manager, the 
files, including employment records, were made available 
to him. 

Dr Melville had discussions with Mr Coates in the course 
of which, at that gentleman's request, he wrote down what 
the respondent owed him. 

Mr Coates, too, had told him that it was his, Mr Coates', 
intention to keep the staff together, to keep the projects 
going and to try to realise the value of the assets. It was Mr 
Coates' evidence, too, that the only assets which could be 
sold were the projects and it was necessary to keep the staff 
together so that the projects could be sold. 

It was clear that on 24 November 1988, in the presence 
of Dr Melville, Mr Coates told the staff that they would be 
dismissed but would be re-engaged by him as receiver- 
manager. Mr Coates told Dr Melville that the staff were 
preferential creditors. He also asked the appellant to remain 
with the company to assist him in realising the assets and 
Dr Melville agreed to do so on the basis that the service 
agreement would continue and that all benefits contained in 
it would apply. 

There was a difference in their evidence as to whether that 
did occur or whether there was an engagement on different 
terms as and from the date Mr Coates became receiver- 
manager. 

In the case of Dr Melville, it was alleged by Mr Coates 
that he told Dr Melville that he, Mr Coates, was prepared 
to re-engage Dr Melville under the conditions contained in 
clause 3 of his agreement, namely to pay remuneration. 
However, the evidence reveals that certain other benefits 
were paid subsequent to the company going into receiver- 
ship. 

The document which Dr Melville prepared setting out 
moneys due and owing to him as at 25 November 1988 is 
exhibit "C" It is clear that he brought that document to the 
attention of Mr Coates and his colleague, Mr Robert Colan. 

Mr Coates took over the management of the respondent 
company at that time, and he and Dr Melville worked 
closely together, their offices also being close to each other. 
Indeed, they made several trips to China or to Hong Kong. 

At that point, according to Dr Melville, he was owed 
$67,456 by the company. Exhibit "G", a document 
prepared by him as to the total amount owing to him, will 
be referred to in more detail later. 

On 1 December 1988 Dr Melville was paid on behalf of 
the receiver-manager in the normal way (see exhibit "D", 
a bank statement). 

He thereafter enjoyed a good working relationship with 
Mr Coates. 

He continued to work on a project called the Beta 
Carotene project which was being carried out at Karratha, 
but which was sold in the first part of 1989. 

As at 7 June 1989, Dr Melville prepared a separate 
document setting out his entitlements (exhibit "F"). He 
handed the document to Mr Coates on 2 June 1989, although 
it was up to date as at 7 June 1989. 

During this time he had been performing management 
functions under Mr Coates' direction. 

In September 1989, Dr Melville was told by Mr Coates 
that there was no cash in the company and that his only 
option upon termination of his contract was to take assets 
of the company in lieu of what was owing to him. Indeed, 
according to Dr Melville, he was told that he would be paid 
when the assets were realised for what was due prior to 
receivership. 

In May 1989, Dr Melville said that he had indicated that 
he was interested in acquiring the company's Mercedes and 
a couple of other vehicles together with an oyster breeding 
project which the company had an interest in. 

In May 1989, too, Mr Scholls, an employee of the 
company and a director, had his services terminated and was 
paid his pre and post-receivership entitlements. 

We will turn now to questions of the transaction relating 
to reported agreements to accept assets of the company in 
lieu of benefits, but we now observe that Dr Melville's 
services were terminated on the 30 September 1989 by Mr 
Coates. 

On 3 July 1990, Dr Melville attended a meeting with Mr 
Coates and his solicitor, Mr Christensen. At that meeting Mr 
Coates stated that the appellant was owed between $150,000 
and $200,000. Exhibit "G" sets out the total amount of Dr 
Melville's claim which relates to the period 1 March 1988 
to 30 September 1989. 

In September 1989, Dr Melville had discussions with Mr 
Coates about purchasing some of the company's assets. In 
fact, subsequently, there was an exchange of draft docu- 
ments between their solicitors as to the basis of this 
proposed acquisition. He already had the Mercedes vehicle 
and perhaps one other in his possession. 

However, this matter should now be considered according 
to the evidence that Mr Coates gave. According to Mr 
Coates, he told Dr Melville that he was an unsecured 
creditor except to the extent of $3,500 which was provided 
for under s.331 and s.441 of the Companies (Western 
Australia) Code. 

There was not going to be enough, Mr Coates said he told 
Dr Melville, to pay all of the preferential entitlements and 
nothing would be paid to the unsecured creditors. That 
included what was due to Dr Melville. 
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Mr Coates had to offer him something he said, to keep 
Dr Melville on and indicated that if Dr Melville continued 
to work with him and they were successful in selling off the 
assets and got a reasonable result for the Broadlands (in 
relation to the liability owing to a finance company), he was 
prepared to pay him a bonus at the end. Dr Melville agreed 
to this. 

This was said by Mr Coates to be what occurred in 
November 1988 when he took up his position as receiver- 
manager. 

Later, Mr Coates paid a bonus of $10,000 to Dr Melville 
in June 1989. 

A claim for $25,000 for an amount payable by Sammy 
Decor was not discussed by Dr Melville with Mr Coates 
according to the evidence of Mr Coates. 

On 8 September 1989, Mr Coates and Dr Melville met. 
Mr Coates said that according to his recollection there 

was not a lot of assets left then. He said that he 
acknowledged this and pointed out that Dr Melville was 
owed $56,000 odd by the receivers and managers. Mr Coates 
acknowledged, too, that Dr Melville had a claim as set out 
in the document of 7 June 1989 (exhibit "F"). 

He told Dr Melville that he could go off and sell 
equipment for approximately $64,000 and that he was 
prepared to sell it and pay Dr Melville in exchange for that 
gentleman releasing the receiver and manager of all his 
liabilities for the total project assets for which Dr Melville 
had made an offer. These were the oyster project, a Ford 
Falcon, a Nissan and a Mercedes. According to Mr Coates, 
Dr Melville said "Yes, I agree to that". (On 28 or 29 
September 1989 Mr Coates and Dr Melville met and Mr 
Coates signed the transfer of motor vehicles to him). 

There was subsequent correspondence between solicitors 
which is set out in the exhibits. 

According to Mr Coates the agreement said to have been 
reached on 8 September 1989 was never the subject of a 
written contract, although he and Dr Melville did agree on 
8 September 1989 that they would get something drawn up 
to reflect what they had discussed. Exhibit "O" substanti- 
ates that. That is a letter written by Mr Coates dated 8 
September 1989. 

The agreement alleged to have been reached was 
identified by Mr Coates in cross-examination. It was that Mr 
Coates reached an agreement with Dr Melville that he would 
take goods (or assets) in lieu of the entitlement due to him 
from Mr Coates, as receiver. 

He agreed, too, that the attempts to document the 
arrangement only occurred in September 1990. That was 12 
months later. The exchange of correspondence at that time 
did not result in an agreement on all of the terms. There was 
a sticking point. However, Mr Coates said that he had 
proposed to remove the sticking point and did not, therefore, 
pursue the indemnities which he sought. 

The fact of the matter is, however, that there is and was 
no signed document recording the terms of any final 
agreement. 

In 1988, too, no formal termination was issued to Dr 
Melville and no statement of termination payments was 
issued by and on behalf of Mr Coates. Mr Coates did not 
tell him that he would not be paid his pre-receivership 
payments, nor that he was only entitled to $3,500. 

Dr Melville was paid his normal wage, part of which was 
in arrears at that time. However, Mr Coates said that he was 
not prepared to adopt the pre-receivership contract and 
informed Dr Melville accordingly. 

There is nothing on exhibit "I" which indicates a break 
in employment, and exhibit "N" prepared by Mr Coates 
shows that employment commenced on 3 March 1987 and 
terminated on 28 September 1989, and there is nothing in 
the evidence to suggest a termination on 23 or 24 March 
1988. 

Dr Melville confirmed that he had had discussions with 
Mr Coates about purchasing some of the company assets, 
as we have already said. 

Exhibit "J" was a letter from Messrs Phillips Fox to his 
solicitors with a draft agreement. 

At the meeting to discuss his termination, there was no 
discussion of when Dr Melville would be paid or when he 
would pay for the assets. There was, Dr Melville said, no 
agreement that he would take the Mercedes and oyster 
project in full settlement of what was owing. He did agree, 
however, to take the assets in September 1989 and he then 
had the Ford and the Mercedes in his possession. He agreed 
that the value of the Mercedes would be taken off the debt 
which was owed to him, as would the value of the oyster 
project, in September 1989 (see page 99 of the transcript). 
However, it is clear that no agreement was in fact formally 
executed as the evidence reveals. 

Conclusions. 
The reasons for decision at first instance identify a 

number of issues at page 24 (AB). 
The Commission made the following findings:— 

(1) The applicant's contract of employment was 
ultimately terminated with the benefits owing in 
accordance therewith. 

(2) The applicant then entered into a separate contract 
with the respondent for the applicant's acquisition 
of the oyster project and motor vehicles for the 
value finally agreed. 

(3) The second contract was in full settlement of the 
benefits arising under the contract of employment. 

(4) The Truck Act 1899-1904 (hereinafter referred to 
as "the Truck Act") did not apply because the 
employee had expressly requested payment in a 
form independent from any contract of employ- 
ment itself. 

What the applicant had to establish, at first instance, was 
that, being an employee of the respondent, he had not been 
allowed by his employer a benefit, (not being a benefit under 
an award), to which he was entitled under his contract of 
service. 

It was not in issue that he was an employee or that he was 
not claiming under an award. 

His claim was in the terms of exhibit "G". That involved 
a claim for $126,499.53 being for salary, superannuation 
contributions, and "other" amounts said to relate to the 
period before and after 23 November 1988. 

There were also claims for matters described as "Hong 
Kong activity", claims for holiday pay and annual leave. 

The Commission at first instance found, and it is implicit 
in its findings, that the applicant's contract of employment 
was not varied when the respondent went into receivership. 
That is implicit in the Commission's finding that the 
applicant's contract of employment was ultimately in 
accordance with benefits owing in accordance therewith. 

It is also consistent with this finding (see points (b) and 
(c) on page 28 (AB)) that the applicant then entered into a 
separate contract with the respondent for the applicant's 
acquisition of the oyster project and motor vehicles with the 
value finally agreed, and that this was in full substitute for 
payment of benefits arising under the contract of employ- 
ment. 

The Commission's final and sole conclusion was that the 
agreement was not affected by the Truck Act. That, of 
course, assumed a concluded agreement. 

The observations which we now make as to the effect of 
the Truck Act are conditional upon there having been a 
concluded agreement, which of course is entirely another 
matter. We will deal with whether an agreement was 
concluded later. 

The two main attacks mounted by the grounds of appeal 
were attacks on the finding that there was an agreement to 
accept goods and assets in lieu of benefits under the contract, 
and the finding that that agreement was not contrary to the 
Truck Act. 

S.2 of the Truck Act defines a "contract" as follows:— 
" "Contract" includes any agreement, understanding 

device, contrivance, collusion, or arrangement 



whatsoever on the subject of wages, whether 
written or oral, direct or indirect, to which the 
employer and workman are parties, or are assent- 
ing, or by which they are mutually bound to each 
other, or whereby either of them shall have 
endeavoured to impose an obligation on the other 
of them:" 

S.2 of the Truck Act defines "money" in the following 
terms:— 

" "Money" means coin of realm current in Western 
Australia, and includes the notes of any banker or 
banking corporation carrying on business in 
Western Australia and legally authorised to issue 
notes there:" 

5.2 of the Truck Act also defines "wages" as follows:— 
" "Wages" include any money or thing had or 

contracted to be paid, delivered, or given as a 
recompense, reward, or remuneration for any 
service, work, or labour done or to be done, 
whether within a certain time or to a certain 
amount, or for a time or an amount uncertain:" 

The definition of a "workman" in s.2 of the Truck Act 
is also relevant:— 

" "Workman" means any person in any manner 
employed for wages in work of any kind or in 
manual labour, whether under the age of twenty- 
one years or above that age." 

5.3 of the Truck Act provides as follows:— 
"(1) In every contract hereafter to be made with any 

workman, the wages of such workman, shall be 
made payable in money only, and not otherwise, 
and if by agreement, custom, or otherwise a 
workman is entitled to receive, in anticipation of 
the regular period of the payment of his wages, an 
advance as part or on account thereof, it shall not 
be lawful for the employer to withhold such 
advance or make any deduction in respect of such 
advance on account of poundage, discount, or 
interest, or any similar charge. 

(2) If in any such contract the whole or any part of 
such wages shall be made payable in any manner 
other than in money, or shall provide for any 
deduction or charge as aforesaid in respect of any 
advance of the whole or a part of the wages of such 
workman, such contract shall be and is hereby 
declared illegal and void so far as any promise or 
consideration made or given by or arising out of 
the same relates to the payment of such wages 
otherwise than in money, or as to making any such 
deduction or charge as aforesaid; and such 
promise or consideration shall be deemed to be 
severable from the other part of the contract, 
which shall otherwise be and remain in force." 

S.5 of the Truck Act provides as follows:— 
"The entire amount of the wages earned by or 

payable to any workman shall be actually paid to such 
workman in money, and not otherwise, except as 
hereinafter mentioned; and every payment made to any 
such workman by his employer of or in respect of any 
such wages by the delivering to him of goods, or 
otherwise than in money, except as hereinafter men- 
tioned, shall be and is hereby declared illegal and void; 
and every workman shall be entitled to recover from 
his employer, in any Court of competent jurisdiction, 
the whole or so much of the wages earned by such 
workman as shall not have been actually paid to him 
by his employer in money." 

It is quite clear, on the evidence, that the Commission at 
first instance found that a contract, as defined above, existed, 
and that there was a further contract directed to the method 
of payment of an amount due and owing to the appellant.lt 
is quite clear, too, on the evidence, that the moneys claimed 
in exhibit "G" were "any money or thing had or contracted 
to be paid, delivered, or given as a recompense, reward, or 
remuneration for any service, work, or labour done or to be 
done". Every head of claim claimed in exhibit "G", 

whether for salary to be paid, superannuation, holiday pay, 
etc, was within that definition. 

In addition, Dr Melville was, as defined, a "workman", 
in that he was a person employed for wages as defined in 
s.2 of the Truck Act. 

The Commission has found that there was a contract of 
employment. It has also found that there was a "second 
contract", (ie) the contract which purported to vary the 
contract of employment by prescribing the manner in which 
wages would be paid. That contract (provided the same was 
concluded) purported to provide that wages to be paid would 
be paid by the transfer of certain assets to Dr Melville, 
namely an interest in an oyster project and some motor 
vehicles. 

The contract was a "contract" as defined in s.2 of the 
Truck Act, and contrary to s.3 of that Act it purported to 
make payable the wages of a workman in something other 
than money as defined in s.2. That much is quite clear. 

The contract for that reason was and is therefore illegal 
and void. 

Further, in that the contract purported to deliver to Dr 
Melville goods or to pay his wages other than in money, 
which is what it plainly purported to do, it is and was, were 
any contract completed, null and void pursuant to s.5 of the 
Truck Act. 

We are unable either to distil from any provision of the 
Truck Act, and, in particular, s.3 or s.5, any principle that 
an employee is to be paid wages in money unless he or she 
expressly requests payment in that form independently from 
any term of the contract itself, as the Commission said in 
its reasons for decision at first instance. In purporting to 
apply such a principle, the Commission erred. 

Were there such a principle, it would be precisely what 
the Truck Act forbids. 

It follows that if there were an agreement as the 
Commission found in point (b) (see page 28 (AB)), it was 
null and void. 

The law relating to the Truck Act in some respects is set 
out in Conti Sheffield Real Estate v. Brailey 72 WAIG 1965 
(FB). 

In any event, there is no evidence that even if there were 
such an agreement it has been performed or will be 
performed. 

For those reasons, too, the benefits remain unpaid and a 
claim lies under s.29(b)(ii) of the Act in any event, the 
Commission having found that there was an entitlement to 
them. 

There is one other difficulty. It is arguable that there was 
an implicit claim on the part of the respondent that the 
validity or invalidity of an alleged unperformed contract 
which purported to pay benefits should be declared. There 
is some difficulty with that as a matter of jurisdiction, but 
since it has not been raised we make no finding on it in this 
matter. 

In any event, the alleged oral agreement of 8 September 
1989, which, on the evidence, was to be contained in a 
formal document to be executed, was not committed to such 
an agreement nor was one ever signed or executed. 

On the authority of Masters and Another v. Cameron 91 
CLR 353, it is clear that if any agreement were reached on 
8 September 1989 or thereabouts it was "subject to 
contract", and, in the absence of any contract being 
executed, there was (whether the Truck Act applied or not) 
no contract between the parties to the effect asserted by Mr 
Coates. 

As to grounds 1 and 2 of the grounds of appeal, they were 
not put with any force to us, although the reasons for 
decision at first instance were remarkably sparse. They are 
not made out. 

Except for grounds 3, 4 and 5 of the grounds of appeal, 
no others are made out. 

The appeal, however, will be upheld for the reasons which 
we have given. We will hear submissions as to what orders 
ought to be made in the light of these reasons. 
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and 
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COMMISSIONER J. A. NEGUS 
COMMISSIONER J. F. GREGOR. 

9 March 1993. 
Supplementary Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

When this matter came before us for submissions as to 
what orders ought to be made, as we required should occur 
in our reasons for decision dated 26 January 1993 (page 12), 
Mr Mizen (of Counsel) submitted to us, on behalf of the 
appellant, that the matter should not be remitted back to the 
Commission at first instance, and invited us to make 
Findings of fact as to what were the precise benefits to which 
Dr Melville, the appellant, was entitled. 

This course was opposed by Mr Christensen (of Counsel), 
for the respondent, on the basis that, after the decision was 
made by the Full Bench, the appellant was purporting to 
amend its grounds of appeal, and, in particular, the orders 
sought therein. The Draft Minute of Order, in fact, reveals 
that the orders sought by the minute were different from 
those set out in the Notice of Appeal. 

However, we received at no time an application to amend 
the grounds of appeal, other than that application which was 
made upon the hearing of this matter. The respondent by that 
amendment sought the following orders:— 

(1) That the order of the Commission made on 3 April 
1992 dismissing the application herein be re- 
scinded. 

(2) That the matter be remitted to the Commission to 
be determined according to law. 

No application was made to us to amend the grounds of 
appeal after the date of hearing and before our reasons for 
decision issued. We cannot therefore make the orders sought 
in the Draft Minute of Order filed herein on behalf of the 
appellant. 

The Minute of Orders tendered to us on behalf of the 
respondent seek that the order made by the Senior 
Commissioner on 3 April 1992 be rescinded and the matter 
be remitted to him to be determined in accordance with the 
law and of the findings of the Full Bench on the matters 
raised in the Notice of Appeal. 

decision which it reached, did not advance to that exercise. 
That requires findings to be made by the Commission itself 
and orders to be made based on those findings by way of 
final determination of this matter. 

We will therefore, as we are empowered to do under 
s.49(5)(c) of the Industrial Relations Act 1979, suspend the 
operation of the decision at first instance and remit the case 
to the Commission for further hearing and determination in 
accordance with the reasons for decision of the Commission 
dated 26 January 1993 and these supplementary reasons for 
decision. Put shortly, the task is for the Commission at first 
instance to complete the hearing and determination of this 
matter according to the law, and, in particular, to do so in 
accordance with our reasons for decision of 26 January 1993 
and these supplementary reasons for decision. 

Appearances: Mr AF Mizen (of Counsel) on behalf of the 
appellant 

Mr K L Christensen (of Counsel) on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

George Everard Melville 

and 

David John Coates, Receiver and Manager, VAPAC 
Limited 

No 532 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER J. A. NEGUS 
COMMISSIONER J. F. GREGOR 

2 March 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 21st day of August 1992 and having heard Mr 
A F Mizen (of Counsel) on behalf of the appellant and Mr 
K L Christensen (of Counsel) on behalf of the respondent, 
and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 26th 
day of January 1993 wherein it was found that the appeal 
should be upheld, and having come on for further hearing 
on the 2nd day of March 1993 and having heard Mr A F 
Mizen (of Counsel) on behalf of the appellant and Mr K L 
Christensen (of Counsel) on behalf of the respondent, and 
the Full Bench having determined that supplementary 
reasons for decision will issue at a future date, it is this day, 
the 2nd day of March 1993, ordered:— 

(1) That the appeal herein be and is hereby upheld. 

(2) That the decision of the Commission in applica- 
tion No 705 of 1991 be suspended and the 
application remitted to the Commission at first 
instance for further hearing and determination in 
accordance with the reasons for decision of the 
Full Bench in appeal No 532 of 1992 dated the 
26th day of January 1993 and the supplementary 
reasons for decision of the Full Bench to be issued 
herein. 

By the Full Bench 

(Sgd.) P. J. SHARKEY, 
President. 

It is quite clear that the Commission at first instance made 
no findings as to the benefits to which the appellant was [L.S.] 
entitled under the contract referred to in our reasons for 
decision, and made no finding as to what entitlements he had 
not been paid. That was because the Commission at first 
instance, because of the findings which it made, and the 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
George Everard Melville 

and 
David John Coates, Receiver and Manager, VAPAC 

Limited 
No 532 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER J. A. NEGUS 
COMMISSIONER J. F. GREGOR. 

9 March 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 21st day of August 1992 and having heard Mr 
A F Mizen (of Counsel) on behalf of the appellant and Mr 
K L Christensen (of Counsel) on behalf of the respondent, 
and the appellant having sought leave of the Full Bench to 
amend the grounds of appeal, and there being no objection 
to such amendments by the respondent, and whereas the Full 
Bench found it necessary to make such orders as were 
necessary for the expeditious and just hearing and determi- 
nation of the matter, it is this day, the 9th day of March 1993, 
ordered:— 

That leave be and is hereby granted to the appellant 
to amend the grounds of appeal in the terms of the 
schedule headed "Amended Grounds of Appeal" filed 
herein on the 3rd day of June 1992. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Walter Edwin Van Witsen 

and 
World Services and Construction Pty Ltd. 

No 1012 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER C B PARKS. 

19 March 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

The abovenamed appellant appeals, pursuant to s.49 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), against the decision of the 
Commission, constituted by a single Commissioner, which 
decision was made on 23 July 1992. That decision dismissed 
the application by the appellant, which was an application 
brought, at first instance, pursuant to s.29(b)(i) of the Act 
whereby the appellant alleged that he had been unfairly 
dismissed and sought reinstatement. 

The grounds of appeal are set out in some detail by the 
appellant, who appeared in person, and appear in the appeal 
book. They are:— 

"1. The Commissioner has erred in law and fact by 
relying on hearsay and unproven events for 
arriving at his conclusions. 

2. The manner of my unfair dismissal is not only 
flawed but is also accepted as being so by the 
Commission. 

3. The information given to the Respondent leading 
to my unfair dismissal was not verified as to 
whether it was true or false. The conclusion 
reached by the Respondent caused me to be 
harshly and ignominiously terminated. Reliance 
was only made upon complaints by Miss Smartt 
classified at that time as sexual harassment. 

4. Up to only a day or so before my unfair dismissal, 
I had an excellent record with the company and 
its Executives and Superiors, as brought out by 
their own admission. 

5. (Refer to the grounds of appeal for particulars of 
this ground). 

6. Only after a formal request, employing legal 
procedures and taking steps trough (sic) the W.A. 
Industrial Relations Commission, it became 
known to me that there was more than the tampon 
incident. Documentation was received from Re- 
spondent on 29th May 1992. 

7. The existence and context of Exhibit "B" became 
known to me: 

105 days after my unfair dismissal and 
180 days after that document was made and 
put on file in Melbourne. 

8. (Refer to the grounds of appeal for particulars of 
this ground). 

9. In the course of the hearings I have endeavoured 
to establish that the letter from Miss Smartt to the 
Managing Director, Mr B. T. Robinson, received 
by him on the 4th February 1992, (Exhibit "A"), 
is a concoction of untruths and laced with lies. 

10. (This is a ground alleging error in fact)." 

Background. 
The appellant was dismissed from his employment by the 

respondent company on 22 February 1992 in circumstances 
which he alleges were unfair. 

The respondent company is a mechanical engineering 
contractor which specialises in petrochemical work, and 
which, at all material times, had an office at Rockingham. 

At the time the company was performing contract work 
in the north west of the State, its Office Manager, amongst 
others, was temporarily transferred to the north west, and, 
as a consequence, the appellant was employed as the Office 
Manager on a "temporary assignment" to cover for the 
usual Manager. He commenced employment at Rockingham 
on 12 August 1991. 

In general, he was responsible for the management of the 
operations of the Rockingham office and was answerable to 
the Branch or State Manager, who also had an office at the 
Rockingham office. The head office of the respondent is in 
Melbourne. 

The appellant had previously been employed by the 
respondent from time to time between 1978 and 1990 and 
came out of retirement in Brisbane to take up this position. 
He was 62 years of age at the date of the hearing. 

On his evidence, he found the office to be in a 
"deplorable state", both physically and administratively, 
and set about to remedy this situation. 

The office contained 10 male employees and two female 
employees, including a Miss Smartt. 

In the course of his administration, he encountered a Miss 
Julie Anne Alison Smartt who was employed as a 
receptionist/typist. (She was about 19). She was dismissed 
from the respondent's employ on or about 14 February 1992, 
the grounds for this occurring having been stated to be that 
she was redundant. The appellant had complained, on his 
evidence, about the quality of her work over quite a period 
of time. There was friction between them according to 
evidence. 

Soon afterwards, on or about 22 February 1992, the 
appellant was also dismissed, principally because of 
complaints lodged by Miss Smartt alleging undue interfer- 
ence in her personal affairs. 
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There was a substantial amount of conflict in the evidence 
given before the Commission at first instance. 

There was evidence given by the appellant, Mr Van 
Witsen, on his own behalf, by Mr Geoffrey Maxwell 
Hutchinson, a Financial Director and second in command 
of the respondent, by Mr Brian Thomas Robinson, the 
Managing Director of the respondent, by Miss Smartt, and 
by Mr Geradus Cornelius Van Mastrigt on behalf of the 
respondent. Mr Van Mastrigt was the Acting Branch 
Manager at the time at the Rockingham office. 

There was conflict in the evidence, but, in the end, the 
Commission at first instance, having observed the de- 
meanour of the witnesses, preferred Miss Smartf s version 
to that of the appellant for the reasons set out at page 4 of 
the reasons for decision, and preferred also the evidence of 
Mr Van Mastrigt and Mr Hutchinson. 

What therefore occurred was this. Soon after the appellant 
took up his duties he took steps to cancel the sanitary 
collection service at the respondent's office, but before 
doing so, he checked with the female office staff. Miss 
Smartt said that she had no objection because she did not 
use it. He then said, on her evidence, "You mean to say you 
use tampons?" She said "Well, yes". In any event, he 
ascertained that she used tampons. Miss Smartt said that she 
was shocked that he was discussing that matter. He said that 
he did not allow his wife and daughter to use them. He then 
shook his head and walked away. A day or so later, on his 
evidence, when she was in his office, the appellant told her 
that using tampons was a dangerous practice because of the 
potential for toxic shock and offered to retain the collection 
service. Her version was that this all occurred in a 
conversation on one day. 

The appellant said that he subsequently saw a photograph 
of a young man on Miss Smartt's desk, and she told him that 
it was her boyfriend and that she lived with him. He said 
that he said nothing in response, but Miss Smartt said that 
he proceeded to lecture her about the morality of such an 
arrangement saying that God was watching her and that she 
was sinning by fornicating. Miss Smartt told the appellant 
that her domestic arrangements had nothing to do with him, 
and, in fact, took offence to the remark. This evidence was 
disputed by the appellant. 

Earlier, the appellant had questioned Miss Smartt about 
her smoking habits and told her that smoking was an 
undesirable habit and that she should give it up. She told him 
that she had in fact given up smoking. He said that it was 
a lie and that she should not tell lies as everyone was 
accountable to God. He also made available to her a copy 
of some readings from Scriptures. 

In October 1991, Miss Smartt complained to the 
respondent's Personnel Officer, Ms Goddard, at its head 
office in Melbourne about the appellant's conduct. This was 
apparently 12 days after the conversation between them. 

Mr Hutchinson, who is the respondent's Corporate 
Secretary spoke to the appellant about the matter by 
telephone from Melbourne. Mr Hutchinson told the appel- 
lant that Miss Smartt had complained about him concerning 
himself and her use of tampons, her living with the young 
man, and her smoking habits. He said that the appellant 
acknowledged that he had given "fatherly advice to Miss 
Smartt", but indicated that the matter had been blown out 
of proportion. Mr Hutchinson said that he told the appellant 
that he did not want the respondent to end up in court over 
the personal affairs of Miss Smartt, and was told to confine 
his discussions with her to work related matters, and if there 
was a repeat of this conduct he would be instantly dismissed. 
The appellant offered to resign then and there but Mr 
Hutchinson preferred a commitment from the appellant not 
to offend in the same way again. Exhibit B is Mr 
Hutchinson's note of the conversation which is dated 18 
October 1991, and that reads as follows:— 

"Mrs Goddard has reported that we have had a 
complaint from Julie Smartt on the following: 

(i) Personal hygiene matters 
(ii) Personal sexual habits 

(iii) Time out for smoking 

Under no circumstances does an employee of the 
company, especially someone in a position of responsi- 
bility, have the right to discuss or moralise on the 
personal habits of an employee. 

This call is a warning in the strongest sense that if 
the event as described by our office girl is repeated by 
you, you will be immediately dismissed. 

The Management will not tolerate this behaviour." 
Not long after this, the appellant spoke to Miss Smartt's 

parents at a shopping centre. Mrs Smartt was a part-time 
cleaner in the respondent's office. The appellant said that he 
mentioned it because he wanted to put the tampon question 
in its proper context, but Miss Smartt, who was not present, 
said that the appellant also raised the question of her living 
with her boyfriend. The appellant admitted discussing the 
matter with Mr and Mrs Smartt, but denied that the matter 
was raised by him. 

Miss Smartt also complained to the Equal Opportunity 
Commission about the treatment she had received from the 
respondent. 

The appellant complained about Miss Smartt's work to 
the Branch Manager, Mr Van Mastrigt, in or about 
November 1991, and Mr Van Mastrigt issued a warning that 
if she did not improve she would be terminated. 

Early in February 1992, Mr Van Mastrigt suggested that 
she resign because her position had become untenable. He 
alleged that she was performing little or no work and he told 
her to take a day off work to think about the matter. 

A few days earlier she had written to the respondent's 
Managing Director again complaining of her treatment by 
the appellant. She referred to previous complaints about the 
appellant, and his mentioning ' 'the immorality of my private 
life" to her parents after her previous complaint to head 
office. 

Whilst absent from work on this occasion, and unbe- 
known to the respondent, she lodged a complaint with the 
Equal Opportunity Commission regarding her treatment by 
the respondent. 

She refused upon her return to work to resign and was 
terminated on notice on the grounds allegedly of redun- 
dancy. 

On 13 February 1992, Mr Robinson, who was due to 
attend in Karratha for discussions about the affairs of the 
company, came to the Rockingham office following a 
telephone call from a member of staff of the Equal 
Opportunity Commission to whom Miss Smartt had made 
a complaint. Mr Robinson and Mr Van Mastrigt interviewed 
Miss Smartt and her mother and afterwards Mr Robinson 
instructed Mr Van Mastrigt to terminate the appellant's 
employment. 

On 14 February 1992, the appellant was given notice of 
dismissal effective from 21 February 1992. He received a 
letter (exhibit 7) dated 19 February 1992. He was paid an 
amount of $920.00 covering what were called final 
entitlements. The letter makes no mention of any reason for 
termination of employment other than that he had completed 
his temporary assignment in Western Australia. 

Mr Van Mastrigt said that he told the appellant he was 
being dismissed because of the initial "sexual harassment" 
of Miss Smartt, and because of the subsequent stress he had 
placed on her. The appellant did not, on Mr Van Mastrigt's 
evidence, dispute this and offered to leave straight away. 
That offer was not accepted. These events occurred in the 
course of a discussion on 14 February 1992. 

Mr Robinson did not discuss the dismissal with the 
appellant beforehand, and the appellant claimed that he was 
denied "natural justice". 

The respondent settled the complaint lodged by Miss 
Smartt with the Equal Opportunity Commission without 
involving the appellant. 

Prior to these events, Mr Hutchinson said he had found 
the appellant to be a reliable employee and quite trustwor- 
thy, and Mr Robinson, too, had a favourable view of the 
appellant. 
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Findings of the Commission at First Instance. 
In the end, the Commission at first instance found that the 

appellant had first raised the matter of the use of tampons 
with Miss Smartt, that he preached to her about the morality 
of living with her boyfriend, that he condemned her for 
smoking, and that he spoke to Miss Smartt's parents about 
the matter of the tampons and her living arrangements with 
her boyfriend. 

The Commission found, too, that the appellant's manner 
of dismissal was unfair in that the Managing Director did 
not speak to him about the matter, but only to Miss Smartt 
and her parents. 

The Commission found, too, that there was good reason 
to terminate his employment, and, therefore, he should not 
have been considered to have been unfairly dismissed 
because the dismissal process went "awry". However, the 
Commission was not satisfied, on balance, that the dismissal 
was unfair, because:— 

(1) The appellant's conduct fell well below that 
expected of a person in the appellant's position. 

(2) His general conduct and attitude towards Miss 
Smartt in the office was a relevant factor. 

(3) He was told not to discuss Miss Smartt's personal 
affairs, as clearly her use of tampons was, with 
anyone, but nonetheless raised it with her parents. 

(4) That concerned Miss Smartt in her second letter 
of complaint. 

(5) He not infrequently detained her in his office for 
upwards of 45 minutes after work, lecturing her 
on the Bible and its virtues. 

(6) Miss Smartt complied with his request in order to 
make life more bearable for her in the office. 

(7) The appellant gradually gave her less and less to 
do, until the point was reached where she was left 
with little or nothing to do, and he stopped her 
from collecting the mail and doing the banking, 
and using the computer. 

(8) Mr Van Mastrigt wanted to retain the other female 
employee in the office, and not the appellant, and 
the appellant did all in his power to see that that 
occurred. This was not the way for a competent 
Office Manager to behave, either in relation to his 
subordinates or to his superior. 

(9) A competent Manager would not frequently make 
snide remarks to her, as the Commission found 
occurred, following her initial complaint. 

(10) The appellant was the source of a large number of 
complaints from other members of the staff to Mr 
Van Mastrigt alleging undue interference in their 
work, and hence "his interpersonal skills were not 
ideal". 

Further, in any event, the Commission at first instance 
found that it should not reinstate the appellant, because, on 
his own evidence, he was incapable of distinguishing 
between managing an office and managing the private lives 
of staff in the office. He had, the Commission found, 
attempted to impose his religious beliefs on staff, especially 
those immature enough to be intimated by a person in a 
position of authority. 

In the end, the Commission found that reinstatement 
could not be made because the respondent had lost all faith 
in the appellant. 

The Commission found in the end that the dismissal was 
not unfair. 

Conclusions. 
This was a discretionary decision as that is defined in 

Norbis v. Norbis 65 ALR 12, and the exercise of the 
discretion was said to have miscarried. Insofar as that is 
alleged, the matter is to be dealt with according to the 
principles set out in House v. The King 55 CLR 499 and 
Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852, and it is 
for the appellant to establish that the discretion miscarried. 

There was also an attack on various fact findings of the 
Commission by the appellant. 

The Commission's duty in that respect was set out by the 
Full Bench in Arpad Security Agency v. FMWU 69 WAIG 
2662 and by the Industrial Appeal Court in FMWU v. 
Narembeen District Memorial Hospital 72 WAIG 471. 

Where the Commission at first instance bases its decision 
on fact findings based on credibility and derived from its 
observation of the witnesses, as well as its consideration of 
the evidence, then the Full Bench will not interfere unless 
the Commission at first instance has made palpable misuse 
of the advantage derived from observing the witnesses. 

In addition, as to the question of "procedural unfairness 
in dismissals" the law is as laid down in Shire of Esperance 
v. Mouritz 71 WAIG 891 at 895 where Kennedy J said:— 

"In my opinion, any breach of the rules of natural 
justice was a relevant circumstance in the determina- 
tion of the critical question as to whether the dismissal 
was harsh or unjust. Whether an employer, in bringing 
about a dismissal, adopted procedures which were fair 
to the employee is an element in determining whether 
the dismissal was harsh or unjust—see The Law of 
Employment, Macken, McCarry & Sappideen, 3rd ed, 
277-278, and the authorities there cited. In some cases, 
this can be a most important circumstance. But in a case 
such as the present, no question of the invalidity of a 
decision, as such, falls for determination. The case does 
not turn simply upon the respective legal rights of the 
parties." 

Further, whether this was an unfair dismissal was to be 
considered by the Commission at first instance according to 
the principles laid down in Undercliffe Nursing Home v. 
FMWU 65 WAIG 385 (the Undercliffe Case) (and see its 
discussion in AMWSU v. RRIA 69 WAIG 985). 

The right of the employer to dismiss must be exercised 
in circumstances where it is not unfairly exercised. 

As to the question of reinstatement, the power of the 
Commission to reinstate should be carried out as is 
prescribed in FMWU v. Coca Cola Bottlers, Perth 71 WAIG 
3144 and Gawooleng Dawang Inc v. Lupton and Others 73 
WAIG 39. 

Submissions. 
The appellant's submissions, summarised, were as fol- 

lows:— 
(1) He claimed that he had been unfairly dismissed 

and that the Commission's discretion at first 
instance had miscarried. 

(2) He submitted that what had occurred constituted 
a blemish on his good name. 

(3) That he did not repeat to Miss Smartt any of the 
subjects which caused her to make her initial 
complaint (see page 125 of the transcript at first 
instance (hereinafter referred to as "TFI")). 

(4) That on Miss Smartt's own admission he had not 
repeated these matters after the matter was first 
raised by Mr Hutchinson. 

(5) The document, exhibit B, was given to him 225 
days after the complaint was made and 105 days 
after the dismissal. 

(6) All that happened was that Mr Hutchinson had 
telephoned the appellant and "the magnitude of 
the complaint" was never understood by him. 

(7) The appellant had attempted to raise these 
problems with the Branch Manager, Mr Van 
Mastrigt, who made no attempt to rectify them. 

(8) His approach to Miss Smartt's parents was a 
genuine attempt to rectify problems, and, in fact, 
they had spoken to him first on the day that the 
discussion occurred at the Rockingham Shopping 
Centre. 

(9) The Commission at first instance relied on Miss 
Smartt's hearsay evidence of what occurred 
against his direct evidence of what occurred. 

(10) He fell foul of Miss Smartt because he had 
pin-pointed her poor work performance. 
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(11) He submitted that he should be believed and that 
Miss Smartt had committed perjury. 

(12) He denied that he had "harassed" her. 
(13) He denied that he had accused her or used any 

word connected with fornication to her. 
Mr Caspersz (of Counsel), who appeared for the 

respondent, made a number of submissions which we 
summarise hereunden— 

(1) The Commission at first instance had reviewed 
this matter in narrative form. 

(2) There was no real conflict as to the smoking 
incident because it was the first incident which 
went off the rails (see page 37 (TFI)). 

(3) There was divergence between Miss Smartt and 
the appellant as to the discussion over tampons 
(see pages 38 et seq and 119, 120 and 129 (TFI)). 
The appellant raised the topic and there were only 
two conversations. 

(4) There was conflict in the evidence over whether 
the appellant spoke of her relationship with her 
boyfriend and warned her about fornication (see 
pages 42, 43, and 120 (TFI)). 

(5) Miss Smartt complained about these matters and 
Mr Hutchinson rang the appellant and placed a 
memorandum recording the conversation (exhibit 
B) on the appellant's file. 

(6) The appellant denied that Mr Hutchinson ever 
raised the matter of Miss Smartt's relationship 
with her boyfriend, but agreed that it was a serious 
discussion and knew what the consequences 
would be were there to be a repetition of these 
events. Indeed, he offered his resignation. 

(7) There was friction, too, between the appellant and 
other staff (see Mr Van Mastrigt's evidence at 
pages 139-141 and 150-153 (TFI)). 

(8) There was conflict in the evidence as to the 
incident with Miss Smartt's parents (see pages 
56-57 (TFI)). 

(9) There was a submission that there was a clear 
breach of the direction by Mr Hutchinson to the 
appellant not to go talking about things like this 
which had nothing to do with the workplace when 
the appellant raised this with Miss Smartt's 
parents (see pages 56-57 (TFI)). 

(10) There was clear evidence of an attempt to impose 
the appellant's moral values on Miss Smartt, and 
he had taken her attention to passages of Scripture. 

(11) There was much conflict in the evidence, and the 
Commission at first instance preferred the evi- 
dence of Miss Smartt on the basis of impressions 
formed in the witness box. The Commission had 
carefully examined the evidence and its findings 
were justified. 

(12) There was behaviour by the appellant which was 
inappropriate and which continued after a warning 
from his employer which brought allegations of 
unlawful discrimination down upon his employer. 

(13) The appellant failed to discharge the onus of proof 
upon him. 

(14) Although Mr Robinson, when he came to dismiss 
the appellant, did not raise the matter with the 
appellant, and should have the Commission at first 
instance found in accordance with Shire of 
Esperance v. Mouritz (op cit), this procedural 
unfairness was a factor to be considered. The 
Commission considered it in a practical rather 
than an abstract environment. 

(15) The Commission found that the appellant was 
incapable, on his own evidence, of distinguishing 
between managing an office and managing the 
private lives of his staff. The company was caused 
severe embarrassment by the complaint to the 
Equal Opportunity Commission. The employer 
rightly lost faith in the appellant. 

(16) Mr Caspersz submitted that reinstatement would 
be impractical because Mr Robinson gave evi- 
dence that he had lost trust in the appellant (see 
page 106 (TFI)). Also Mr Van Mastrigt gave 
evidence at page 145 (TFI) to that effect. 

(17) In addition, the Commission at first instance found 
that the office was not a happy place under the 
appellant's managership. In any event, the person 
who replaced the appellant was due back at work 
in September/October 1992. 

We have read all of the evidence in this matter, both the 
records of oral evidence and the written exhibits in detail. 
We will now deal with the evidence in a little detail. 

The appellant, in evidence in chief (see page 10 TFI)), 
said that he had told Miss Smartt that using tampons was 
a dangerous practice and asked whether she wanted to 
change her mind so that they would retain the use of the 
appropriate bin. 

On 17 October 1991, when Mr Hutchinson rang the 
appellant from Melbourne, he told the appellant, on his 
evidence, that he had received a complaint from Miss Smartt 
that the appellant had made improper inquiries. The 
complaint, as he recalled, was that the appellant asked a 
question about her personal hygiene. 

The appellant gave evidence that she was making many 
mistakes in her work and that he complained to Mr Van 
Mastrigt about the quality of her work (see page 13 (TFI)). 

In cross-examination he agreed that the Rockingham 
office was a small office with a close environment. 

A number of things were said by the appellant in 
cross-examination. For example, he said that he regarded 
Miss Smartt as immature, young and inexperienced (see 
page 37 (TFI)). He had cause for concern about her smoking 
and spoke to her about it. He suggested that she should take 
heed of what was on the packet. One morning, for example, 
when he saw her taking a few puffs and stub out a cigarette 
as she came to the office he told her that smoking was not 
good for her. She said that she had given up smoking and 
he said "Have you? I just saw you smoking, so you told me 
a lie". He said "Whatever you do it is seen by God because 
we have an accounting with him, so don't tell me this lie". 
He agreed that this was fairly strong language to use to a 
young girl, but said that smoking was silly. She had lied to 
him, he said. 

The conversation about tampons occurred after this, upon 
his evidence. The appellant agreed in evidence that there 
was a need for a certain sensitivity about the matter but 
referred to an ABC programme about the subject. He had 
a second conversation about tampons with her and tried to 
change her mind about using them because of an ABC 
programme linking them to toxic shock syndrome. The 
appellant denied that he said that he would not let his wife 
or daughter use them. He was concerned that Miss Smartt 
was using them. At the time he did not notice her looking 
shocked. The smoking incident was in September 1991. This 
discussion occurred in October 1991. 

The appellant found out, too, in October 1991 that Miss 
Smartt was living m & de facto relationship with a young 
man. She told him this. He denied telling her that it was evil 
to fornicate outside wedlock (see page 43 (TFI)). 

When Mr Hutchinson rang the appellant in October 1991 
he regarded the telephone call as serious. He asked Mr 
Hutchinson at the time "Should I resign now". That offer 
was rejected by Mr Hutchinson. Mr Hutchinson put to him 
the allegation that he asked a young lady employee at 
Rockingham whether or not she used tampons and about her 
sex life. He told Mr Hutchinson to check the matter because 
it had been blown out of all proportion. The appellant was 
staggered that this complaint had been made to head office 
because nothing which had occurred would have given her 
cause for complaint. Mr Hutchinson told the appellant that 
a repetition of this type of conduct would not be tolerated 
(see page 47 (TFI)). The appellant offered his resignation 
because Mr Hutchinson said it was so serious a matter. He 
offered even though Mr Hutchinson did not ask him for his 
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resignation. The appellant was unable to remember Mr 
Hutchinson saying that there were no circumstances in 
which he, the appellant, might discuss employees' personal 
affairs, because the company might end up in court. 

The appellant denied that he had disagreements with staff 
other than Miss Smartt. After her complaint the appellant's 
relationship with Miss Smartt became worse, on his 
evidence. 

After the telephone call from Mr Hutchinson the appellant 
saw Miss Smartt's parents sitting on a bench at "Advan- 
tage" at the Rockingham Shopping Centre. On his evidence, 
Mrs Smartt said loud enough for him to hear "That is my 
boss". He wanted to clear up the matter which had occurred 
and told them that it was not a serious matter. In evidence 
he said that Mr Smartt said "Yes, Julie is hard to deal with. 
She is very hard-headed. She is now living with her 
boyfriend and she is a lot calmer now and we consent". The 
appellant said in evidence that he said "Yes, there is so 
much trauma in this world and there is so much agony". He 
then left them on what he described as a friendly note. He 
denied that he had raised the question with them of Miss 
Smartt living in a de facto relationship. He denied, too, that 
what he did was contrary to any direction by Mr Hutchinson. 
He said that in speaking to Mr and Mrs Smartt he was trying 
to bring harmony which had been disrupted by misrepresen- 
tation. He did tell them exactly what had occurred, raising 
the question of the discussion about tampons. 

Later, in the presence of Mr Van Mastrigt, the appellant 
told Miss Smartt, on his evidence, that he had had a phone 
call from head office and they were unhappy with him. He 
said he was not happy about it and the relationship 
deteriorated. 

He did admit giving her Scriptures to read, but denied 
talking to her about the place of God in her life. He did not 
agree that his conduct was overbearing. 

He did express to Mr Van Mastrigt a preference for 
terminating Miss Smartt's employment. He denied in 
evidence that by about the third week in January 1992 he 
had stopped giving her work. He said there was not enough 
work to go around. 

On Friday, 7 February 1992 Miss Smartt was given one 
week's notice of termination of her employment and he did 
prevent her from doing work that day because the computers 
had to be protected from people who were leaving the job. 

He offered to resign at one time, too, because of the lack 
of harmony between Miss Smartt and himself. The offer was 
not accepted by Mr Van Mastrigt. 

The appellant did not accept that the company's worst 
fears came to pass when Miss Smartt complained to the 
Equal Opportunity Commission (see page 67 (TFI)). 

On 14 February 1992, Mr Van Mastrigt said that the 
appellant was given notice of dismissal. Mr Van Mastrigt 
referred to the tampon incident as a reason. According to the 
appellant, he made no mention of "continual harassment" 
and stress to Miss Smartt. 

The appellant admitted that he had raised a number of 
matters at the Christmas party in 1991 which had upset 
people and caused some to ask him to leave it. 

He said, too, that the Western Australian branch is a 
cesspool. This is what he said to Mr Hutchinson. 

Mr Hutchinson's evidence was that he is and was the 
respondent's company Secretary and Financial Director. 
After he received the complaint in October 1991 from Miss 
Smartt via Ms Goddard, he phoned Mr Van Mastrigt who 
told him that there was friction between the appellant and 
Miss Smartt and suggested that he, Mr Hutchinson, ring the 
appellant. Mr Hutchinson gave evidence that he was 
shocked about the incident because it was out of character 
for the appellant. He said that he knew that he had firm 
religious beliefs and sometimes talked about them in the 
office, but had, in essence, dismissed them as not material. 

Mr Hutchinson said, too, that he was of the opinion that 
if the complaint reflected the facts then the appellant had 
overstepped the mark. Mr Hutchinson was concerned about 
any issue of sexual harassment, and he also wondered what 
the impact of this was on other staff in the office. 

Mr Hutchinson told Mr Robinson, the Managing Director, 
about this. 

He then had discussions on the telephone with the 
appellant, which are set out in detail in the evidence. When 
Mr Hutchinson told the appellant about the allegations 
concerning discussions about tampons and about Miss 
Smartt's sex life, the appellant told him that it had been 
blown out of all proportion. The appellant, he said, had 
acknowledged that there was a discussion about the girl's 
sex life and he had tried to give her some fatherly advice. 

Mr Hutchinson then gave evidence that he specifically 
told the appellant that he was not to discuss people's 
personal lives in the workplace, and that he did not want to 
end up in court about the matter. Mr Hutchinson said that 
he also said "... if we have a repeat of this it will be a case 
of instant dismissal". The appellant had offered his 
resignation at the time, but Mr Hutchinson did not accept 
it. It was a serious situation, but the appellant had worked 
for them for a long time. Mr Hutchinson was very clear on 
his conversation with the appellant because he told Mr 
Robinson afterwards, summarised the salient points, and 
placed it on the appellant's file as a record of warning. His 
evidence on that was clear.At the end of October 1991 or 
in early November 1991 he rang the appellant who told him 
that the problems they had discussed had ceased. 

Mr Hutchinson was very firm in evidence that he had put 
both the discussion about tampons and about Miss Smartt's 
sex life to the appellant in his telephone conversation as 
heads of complaint. 

There was evidence, too, from Mr Robinson. In October 
1991, Mr Hutchinson had told him of the complaints by 
Miss Smartt. Mr Robinson said that he was quite upset and 
asked Mr Hutchinson to deal with it. Mr Hutchinson had 
shown him exhibit B after the discussion. 

Later, when he saw exhibit A, the letter from Miss Smartt, 
he was not pleased, and on 10 February 1992 a Ms Fran 
Shute from die Equal Opportunity Commission telephoned 
him and said that she had received an official complaint. Mr 
Robinson said in evidence that he had told her that he was 
going to Perth and if this allegation were true the appellant 
would be put off. He was due to go to Karratha. He said that 
the appellant would be put off because he had been 
previously warned to keep out of people's private lives and 
he was putting the company's position in jeopardy, in Mr 
Robinson's opinion. There was now added to that a 
complaint to the Equal Opportunity Commission. It seemed 
to him that there was virtually "a passive harassment" of 
Miss Smartt. In short, Mr Robinson was of opinion that the 
appellant was not holding down the job as Office Manager 
as he should. 

He got to Perth on 13 February 1992, interviewed Miss 
Smartt and her mother with Mr Van Mastrigt at Rocking- 
ham. Miss Smartt restated her complaints and reference was 
made to the discussion between her parents and the appellant 
at the Rockingham Shopping Centre. Mr Robinson decided 
then to terminate the appellant's employment and since he 
had to go to Karratha early the next day instructed Mr Van 
Mastrigt to terminate the appellant's employment. He did 
not talk to the appellant then because he had to go to 
Karratha and because the appellant had offered his resigna- 
tion at an earlier stage. He did concede that had he had no 
time constraints he would in hindsight have discussed the 
matter with the appellant, but he still had no reservations 
about the need for the dismissal or its occurrence. 

Mr Robinson disagreed with any proposal for reinstate- 
ment because there was no harmony in the office while the 
appellant was there. His evidence was that everyone now 
was happy. His evidence further was that there would be no 
element of trust left in the relationship with the appellant 
were he to return. Neither he nor Mr Hutchinson were 
shaken in their evidence upon cross-examination. 

Miss Smartt's evidence was as follows. Miss Smartt 
found out that the appellant did not like her smoking and was 
critical of it. After criticising her for smoking, the tampon 
incident occurred at a later date. Her version of it was that 
when she told the appellant that she used tampons at the time 
that he asked whether she wished the blue bin to be retained, 



he told her that such use causes toxic shock syndrome. He 
also told her that he does not let his wife and daughter use 
them. She said that she was shocked by this. He then shook 
his head and walked back into his office. She only recalled 
one conversation about tampons with the appellant. 

One day after this he said to her whilst she was standing 
at her desk that he was concerned about her living with her 
boyfriend. She had a photograph of her boyfriend there. He 
went on to say "Every time you fornicate with your 
boyfriend you are sinning and God is watching you". She 
told him that this was nothing to do with work, but he 
repeated his statement. About four days later he mentioned 
this topic again. This was at the beginning of October 1991 
or end of September 1991. 

Not long after she made a complaint to Ms Sheila 
Goddard, the Personnel Officer in Melbourne, about this. 
After that complaint was made, the appellant would "go 
around" saying something to her and then say "No I can't 
because you will make a complaint against me". 

She gave a version of the shopping centre incident which 
was, of course, hearsay, but it is clear that the question of 
her living with her boyfriend was discussed on that occasion, 
and, indeed, the appellant's evidence corroborates that to 
some extent. She was shocked when she heard of this 
discussion at the shopping centre between her parents and 
the appellant, because she thought that the problem had 
settled down. 

The appellant had, however, warned her many times that 
if she did not shape up there was "the gate". He also told 
her that he was disappointed that she had gone to head office 
with a complaint and warned her to shape up. Indeed, there 
was a formal warning given to her in the presence of Mr Van 
Mastrigt by the appellant. 

After she sent her letter to head office (exhibit A), around 
3 February 1992, he told her not to do various duties. He 
used sarcasm to her after he complaint of October 1991. He 
also would tell her to go home and read the Bible. He would 
also quote to her from Scriptures. 

We have examined the transcript of her evidence and she 
was not shaken in cross-examination. 

There was evidence, too, from Mr Van Mastrigt. He was 
first aware of complaints about the appellant on about 17 
October 1991. That is because Mr Hutchinson rang him to 
tell him. Mr Van Mastrigt told him that he was surprised at 
the appellant's behaviour. 

After the first week in October 1991, the appellant had 
become overbearing in his activities with various staff 
members, including Mr Ernst Van Walsun, Neil Wall and 
Greg Rayner. 

In November 1991, the appellant complained about Miss 
Smartt and he asked her to shape up and follow the 
appellant's instructions or ship out. Mr Van Mastrigt's 
evidence, too, was that the appellant slowly but surely cut 
Miss Smartt's work from her bit by bit. 

Complaints about the appellant being overbearing came 
from members of staff from mid November 1991 to 
February 1992. He was also told of the appellant's 
comments at the Christmas party. 

In about the second week in January 1992, the appellant 
offered to resign because of friction with Miss Smartt. 

About the first week in February 1992 he cut her work 
out and she was then dismissed. 

About 10 February 1992, Mr Van Mastrigt was told by 
Mr Robinson of Miss Smartt's complaint to the Equal 
Opportunity Commission. 

On 13 February 1992, Mr Robinson came to the office and 
met with Miss Smartt and Mrs Smartt. That day he 
instructed Mr Van Mastrigt to dismiss the appellant. 

The next day, 14 February 1992, Mr Van Mastrigt met 
with the appellant in his office. He told him that he was 
dismissing him and that the reason was the sexual 
harassment in the first week in October 1991, together with 
putting Miss Smartt in a stressful position in the office. The 
appellant said "Understood. Do you want me to go now?" 
Mr Van Mastrigt did not require him to go immediately. 

There was also evidence from Mr Van Mastrigt that the 
person replacing the appellant was doing an excellent job 
and there was a happy atmosphere in the office. Again, in 
cross-examination, he too was not shaken. 

This was an appeal against a discretionary decision as that 
is described in Norbis v. Norbis (op cit). 

There were attacks, too, in the grounds of appeal upon 
findings of fact. The outline of facts in this matter are set 
out above and we have thoroughly canvassed all of the 
evidence in the matter. 

The position of the Full Bench is that it cannot substitute 
its decision for that of the Commission at first instance upon 
a discretionary decision. There must be errors demonstrated, 
as we have said above. The Full Bench is required, in 
particular, to consider errors of law alleged and any errors 
of fact alleged. It may draw different inferences from 
primary facts to that of the tribunal at first instance (see 
Warren v. Coombes and Another 53 ALJR 293). However, 
in a case like this, where the Commission had the advantage 
of observing the witnesses and preferred the evidence of the 
respondent's witnesses to that of the appellant, then unless 
the Commission at first instance had misused its advantage 
of observing the witnesses, the Full Bench should not 
interfere (see Arpad Security Agency v. FMWU (op cit) and 
the cases cited therein). 

If facts were misapprehended by the Commission, that, 
of course, would be another error, but of a different kind. 

In this case, the Commission at first instance had the 
advantage of seeing the witnesses and plainly used it. What 
is to be understood though is that on a reading of the 
evidence no witness for the respondent was shaken at first 
instance in cross-examination. 

Of course, the onus lay upon the appellant to establish 
those facts upon which his case relied on the balance of 
probabilities. The Commission at first instance found that 
that had not occurred. It will be seen from the evidence 
above that the Commission did not misuse its advantage. 

It is clear from his own evidence that the appellant 
regarded the branch as cesspool, that he had strong religious 
convictions, that he had strong views about smoking, that 
he attempted to proselytize Miss Smartt by referring her to 
Scripture and almost lecturing her on Scripture, that he 
spoke to her about the alleged toxicity of tampons, and that 
he did so without any real appreciation of the obvious 
sensitivity of what he was saying, and that he saw nothing 
wrong with attempting to impose his moral and religious 
views on her. Mr Hutchinson knew that he did canvass his 
views at work. 

The appellant was a man in his 60's. He was the Office 
Manager. She was a junior aged 19 years of age. His 
evidence revealed no appreciation of that fact, and no 
appreciation of the difficulty of a young person placed in the 
situation which Miss Smartt obviously was. His role was 
that of Office Manager. It was not that of a evangelist, nor 
of a father. 

On his own evidence, in fact, he "cut out" Miss Smartt's 
work after she had complained to head office. His 
explanation was that it was directed to computer security. 
Mr Van Mastrigt's evidence was not to that effect. 

The appellant, however, had denied that he had spoken 
to Miss Smartt about her de facto relationship with her 
boyfriend and denied that he branded her living together 
with the young man as fornication. 

However, whilst he said that the incident involving the 
tampon discussion was blown out of all proportions, he 
regarded it seriously enough to offer his resignation to Mr 
Hutchinson. It is clear, too, that he regarded the friction 
between Miss Smartt and himself as grounds for offering his 
resignation to Mr Van Mastrigt in early 1992. 

Mr Hutchinson's evidence differed from Mr Van Mas- 
trigt's. He said, and he was not shaken, that he mentioned 
both the tampon discussion and the appellant's discussion 
of Miss Smartt's relationship with her boyfriend to the 
appellant. Later he made a note of this. There is no reason 
to doubt that that is what occurred. Most cogent was his 
evidence that he had warned the appellant upon pain of 



dismissal from any repetition of discussions about the 
private affairs of persons at work. 

Later, when Mr Van Mastrigt dismissed the appellant and 
set out the reasons, the appellant did not deny the allegations 
and merely said "Understood" and offered to leave there 
and then. These acts amounted to virtual admissions of the 
allegations against him. 

On the appellant's own evidence, too, he initiated 
discussion on the events of October 1991 with Miss Smartt's 
parents after being warned not to involve himself in 
employees' personal affairs by Mr Hutchinson. It does not 
matter whether they spoke to him first or he spoke to them 
first. His own evidence is clear that he raised the matter of 
his discussions with their daughter with them and not they 
with him. 

There followed the complaint to the Equal Opportunity 
Commission in February 1992, which itself had followed 
warnings to her to shape up or ship out instigated by the 
appellant. It is quite clear, on the evidence, that that 
complaint caused a great deal of embarrassment to the 
respondent. It is also quite clear that the appellant was 
unable or was unwilling to understand that embarrassment. 

Indeed, the evidence leaves an impression of a man who 
was unable to understand what everyone else could see that 
his actions were inappropriate. 

The appellant did not dispute that he had been warned by 
Mr Hutchinson that there would be a dismissal if there was 
a repetition of any of the matters discussed in the telephone 
conversation in mid October 1991 (see exhibit B). 

There was also the evidence of his inability to get on with 
other members of staff, which was the subject of evidence 
from Mr Van Mastrigt, which the Commission accepted, and 
which was very much open to the Commission to accept. It 
was, in fact, open to the Commission, upon a consideration 
of all of the evidence, including the unshaken evidence of 
Miss Smartt as to the talk about tampons, the condemnation 
of her living with her boyfriend, the appellant's sarcasm, and 
warnings to her, his directing her to scriptural passages on 
occasions, his cutting out her work, and his resentment of 
her complaint to head office, to find that the dismissal was 
not unfair. 

It is quite plain, on the evidence, that there was an 
atmosphere of disharmony in the place and that the source 
of it was the appellant. His admitted choice of topics for a 
speech at the Christmas party is an example of a degree of 
oblivious to the feelings of people or the appropriateness of 
the occasion for mentioning them. His reference to the 
branch as a "cesspool" was an indication of his attitude. 

Indeed, it will be seen from our remarks that the evidence 
plainly led the Commission to the correct conclusion. The 
appellant was a man in his 60's. Miss Smartt was 19. She 
was a junior. He was Office Manager. His conduct was 
inappropriate. He did not deny his conduct to Mr Hutchinson 
in October 1991 or to Mr Van Mastrigt at the time of his 
dismissal. On the first occasion he offered to resign. On the 
second occasion he offered to leave immediately. He 
misused his position by discussing her personal affairs with 
her, with her parents, by condemning her morality, by 
lecturing her on the Bible in the office, and by, as Mr Van 
Mastrigt said when he dismissed the appellant, putting this 
young person in a stressful position in the office. The 
appellant disobeyed a lawful direction by his superior, Mr 
Hutchinson, not to involve himself in the private affairs of 
other employees when he discussed these matters with Miss 
Smartt's parents. The appellant's admitted good record of 
employment was not enough, in our opinion, to affect the 
result of his actions. 

For all of those reasons, the Commission at first instance 
did not misuse its advantage, did not misapprehend the 
evidence, and the findings set out at pages 4-8 of its reasons 
for decision were open to it, on the evidence. 

Within the test enunciated in the Undercliffe Case (op 
cit), the facts do not reveal an unfair dismissal. The onus 
upon the appellant to establish, on the facts, that there was 
an unfair dismissal was not discharged. 

There are two other matters. Firstly, Mr Robinson, the 
Managing Director, did not hear the appellant's side of the 
matter before directing Mr Van Mastrigt to dismiss him. Mr 
Van Mastrigt did give the reasons for dismissal and they 
were not disputed by the appellant, on Mr Van Mastrigt's 
evidence, or, indeed, on the appellant's evidence. However, 
the Commission at first instance found that the omission by 
Mr Robinson to hear the appellant's side of the matter was 
a cause of procedural unfairness. On the authority of Shire 
of Esperance v. Mouritz (op cit) unfairness of procedure is 
one of the factors to be taken into account in deciding 
whether the dismissal was unfair. In this case, the 
Commission did not err in finding that the omission of Mr 
Robinson to raise the allegations with the appellant before 
the dismissal was such that it made the dismissal unfair. 
There had been plenty of warning. There was probably even 
an opportunity for the allegations to be put to Mr Van 
Mastrigt by the appellant, but he did not deny the allegations 
when they were made by Mr Van Mastrigt on 14 February 
1992 at the time he gave oral notice of dismissal to the 
appellant. 

The Commission's opinion (see page 6 of the reasons for 
decision at first instance) that it is the dismissal which is to 
be examined for its fairness, not the manner of it, is right. 
However, the manner of the dismissal is a relevant 
consideration in deciding whether a dismissal has been 
unfair or not. Indeed, sometimes it may be the most 
important consideration. We think that that is a proper 
implication from Shire of Esperance v. Mourtiz (op cit). 

The second matter is this. There was uncontroverted 
evidence from Mr Van Mastrigt and Mr Robinson that there 
was another person employed as Office Manager at the time 
of the hearing of this application who had brought about a 
happy atmosphere in the office. Clearly they did not want 
the appellant back, and, indeed, according to Mr Robinson, 
trust in him had gone. They were, therefore, opposed to any 
reinstatement. It is quite clear that there could not be a 
reinstatement after the events which occurred, even though 
equity, good conscience and the substantial merits of the 
case where an unfair dismissal is found will more often than 
not require a reinstatement (see Gawooleng Dawang Inc v. 
Lupton and Others (op cit)). 

In this case, however, there was no unfair dismissal in any 
event. For all those reasons, no ground of appeal has been 
made out and the appeal will be dismissed. 

Order accordingly. 
Appearances: Mr W.E. Van Witsen, the appellant, on his 

own behalf. 
Mr T.H.F. Caspersz (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Walter Edwin Van Witsen 

and 
World Services and Construction Pty Ltd. 

No 1012 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER C.B. PARKS. 

19 March 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 23rd day of October 1992 and having heard 
Mr W.E. Van Witsen, the appellant, on his own behalf and 
Mr T.H.F. Caspersz (of Counsel) on behalf of the 
respondent, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
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the 19th day of March 1993 wherein it was found that the 
appeal should be dismissed, it is this day, the 19th day of 
March 1993, ordered that appeal No 1012 of 1992 be and 
is hereby dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.J President. 

AWARDS/AGREEMENTS-— 
Application for— 

CAREER START TRAINEESHEP AGREEMENT 1992 
No. PSA AG 1 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Department of Community Development and Others 

and 
The Civil Service Association of Western Australia 

(Incorporated). 
No. PSA AG 1 of 1993. 

Career Start Traineeship Agreement 1992. 
COMMISSIONER J.A. NEGUS. 

29 March 1993. 
Order. 

Registration of an Enterprise Bargaining 
Industrial Agreement 

No. PSA AC 1 of 1993. 
HAVING heard Dr G. Sefton on behalf of the Applicants 
and Mr A. Henderson on behalf of the Respondent, and by 
consent the Commission, pursuant to the powers conferred 
on it as Public Service Arbitrator and by the Industrial 
Relations Act 1979 hereby orders— 

That the Agreement as set out in the schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect on and from the 21st day of 
January 1993. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

This Agreement shall be known as the Career Start 
Traineeship Agreement 1992 No. PSA AG1 of 1993. 

1A.—State Wage Principles. 
It is a condition of this Industrial agreement that any party 

seeking to vary its terms on or from the 31st day of January 
1992 shall not pursue before the Commission any variation 
to such agreement without due regard for the Principles as 
stated by the Commission in the Reasons for Decision in 
Matter No. 1752 of 1991 for the duration of these Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Parties bound 
4. Scope 
5. Term 
6. Objectives 
7. Definitions 
8. Training Conditions 
9. Employment Conditions 

10. Salaries 

Schedule A.—Respondents to CSA Awards and 
Agreements 

Schedule B.—CSA Awards and Agreements 

3.—Parties Bound. 
This agreement shall apply to and be binding upon: the 

(a) Civil Service Association of Western Australia 
(Incorporated) 

(b) Government employers listed as respondents in 
Schedule A. 

4.—Scope. 
(1) This agreement shall apply to persons who are: 

(a) undertaking a Career Start Traineeship (as de- 
fined); and 

(b) employed by a respondent to this agreement; and 
(c) whose employment would otherwise be covered 

by a State award or industrial agreement, listed in 
Schedule B of this agreement. 

(2) This agreement shall not apply where any other award 
or agreement provides for employment of Australian 
Vocational Certificate Trainees (as defined). 

5.—Term. 
The term of this agreement shall be for two years. 

6.—Objectives. 
(1) The Career Start Traineeship scheme provides for the 

possibility of greater amounts of structured training time, 
longer periods of traineeship, through an enhanced Austra- 
lian Traineeship System and provides a bridge to the new 
Australian Vocational Certificate Training System. 

(2) The object of this agreement is to provide for the terms 
and conditions of employment, including the rates of pay, 
applicable to persons engaged under the Career Start 
Traineeship scheme. 

(3) The purpose of these arrangements is to provide 
vocational training consistent with the needs of industry and 
general skills appropriate to the workforce, and to enhance 
the skill levels and future employment prospects of Career 
Start Trainees. This is to be achieved through various 
vocational education and training pathways including a 
combination of work, education and structured training. 

(4) An objective of this agreement is to provide vocational 
education and training pathways that maximise credit 
transfer and articulation with higher level training opportu- 
nities. 

(5) It is the intention of the parties to encourage 
development of pilot projects and the implementation of the 
Australian Vocational Certificate Training System where 
the training system will be increasingly; 

(a) based on national competency standards endorsed 
by the National Training Board; 

(b) incorporating key competency training for early 
school leavers; 

(c) articulated and accredited and resulting in nation- 
ally recognised credentials; and 

(d) including pay rates based on competency rather 
than age, negotiated by the industrial parties. 

(6) An objective of the Career Start Traineeship scheme 
is to provide additional employment and training opportuni- 
ties for young people. Accordingly, these opportunities shall 
be provided to the fullest extent possible. Existing employ- 
ees shall not be displaced from employment by Career Start 
Trainees. 

7.—Definitions. 
(1) The Career Start Traineeship is a system of training 

comprising structured training with an employer and it will 
include training in a Technical and Further Education 
College or other training provider approved by the State 
Employment and Skills Development Authority. 

(2) A Training Agreement means an agreement for a 
Career Start Traineeship that is registered with a body to be 
determined by the parties to this agreement. 



(3) A Career Start Trainee is an employee who is bound 
by a Training Agreement registered with the agreed body. 

(4) An Australian Vocational Certificate trainee is an 
employee who is bound by a Training Agreement and 
undertaking an Australian Vocational Certificate Training 
System course. 

(5) Structured training shall mean formal instruction and 
closely supervised practise directly related to that instruction 
that is undertaken away from the job, as part of a training 
agreement. 

8.—Training Conditions. 
(1) A Career Start Trainee shall attend an approved 

structured training course or program prescribed in the 
relevant training agreement or as notified to the trainee by 
the appropriate State Training Authority. 

(2) Career Start Trainees may be engaged by employers 
registered with the agreed body. The employer shall ensure 
that the Career Start Trainee is permitted to attend the 
prescribed off the job training course and is provided with 
on the job training approved by the appropriate State 
Training Authority. 

(3) The employer shall provide a level of supervision in 
accordance with the approved Training Plan during the 
traineeship period. 

(4) The employer agrees that the overall training program 
will be monitored by officers of the agreed body and that 
training records or work books may be utilised as part of this 
monitoring process. 

9.—Employment Conditions. 
(1) A Career Start Trainee shall be engaged as a full time 

employee, for a traineeship of a minimum period of one 
year, provided that the Career Start Trainee shall be subject 
to a satisfactory probation period of up to one month. The 
Career Start Traineeship shall be: 

(a) for Career Start Trainees with a Year 10 or lesser 
general education achievement: up to two years' 
duration; 

(b) for Career Start Trainees who have completed 
Year 11 studies: up to 18 month's duration; or 

(c) for Career Start Trainees who have completed 
Year 12 studies: of one year's duration. 

(2) A Career Start Trainee with Year 10 or lesser level 
of general education achievement shall spend the amount of 
time in structured training specified in the registered training 
agreement. This shall be: 

(a) during the first year, on average, up to 50 per cent 
of ordinary working hours each week; 

(b) where the traineeship extends beyond the first 
year, on average, up to 35 per cent of ordinary 
working hours each week during this period. 

(3) A Career Start Trainee who has completed Year 11 
studies shall spend the amount of time in structured training 
specified in the registered training agreement. This shall be: 

(a) during the first year, on average, up to 35 per cent 
of ordinary working hours each week; 

(b) where the traineeship extends beyond the first 
year, on average, up to 25 per cent of ordinary 
working hours each week during this period. 

(4) A Career Start Trainee who has completed Year 12 
shall spend the amount of time in structured training 
specified in the registered training agreement. This shall be, 
on average, up to 25 per cent of ordinary working hours each 
week. 

(5) Notwithstanding the foregoing, an employer respon- 
dent to this agreement and the relevant union may, by 
agreement in writing and with the consent of the agreed 
body, vary the duration of the traineeship and the extent of 
structured training. 

(6) The Career Start Trainee is permitted to be absent 
from work without loss of continuity of employment to 
attend the structured training in accordance with the 
Training Agreement. 

(7) Where the employment of a Career Start Trainee by 
an employer is continued after the completion of the 
traineeship period, such traineeship period shall be counted 
as service for the purpose of the relevant award and long 
service leave entitlements. 

(8) The Training Agreement may restrict the circum- 
stances under which the Career Start trainee may work 
overtime and shiftwork in order to ensure the training 
program is successfully completed. When overtime and 
shiftwork are worked the relevant Award penalties and 
allowances, based on the trainee salary will apply. No 
Career Start Trainee shall work overtime or shiftwork on 
their own, or where it is inconsistent with the provisions of 
the relevant award. 

(9) All other terms and conditions of the relevant awards 
applicable in the workforce at which the Career Start 
Trainee is employed, shall apply unless specifically varied 
by this Award. 

(10) The Union shall be afforded reasonable access to 
Career Start Trainees for the purposes of explaining the role 
and functions of the Union. 

10.—Salaries. 
(1) The weekly salaries payable to Career Start Trainees 

shall be calculated by: 
(a) determining the hourly rate applicable to the 

relevant age as prescribed in the relevant award 
that would otherwise be applicable to the Career 
Start Trainee; and 

(b) multiply that hourly rate by the number of weekly 
ordinary hours, less the average weekly time 
specified in the registered training agreement to 
be spent in structured training. 

(2) The weekly salary shall be the rate of pay for all 
purposes. 

(3) In the event that the Commonwealth Government 
reduces minimum income maintenance levels in the 
Commonwealth Government Scheme which operates in 
conjunction with the Career Start Traineeship, the terms of 
this agreement will be reviewed. 

(4) Notwithstanding the provisions of this clause, the 
minimum weekly salary payable for a person under 18 years 
of age shall be $ 125 per week and for those persons 18 years 
and older, the minimum weekly salary shall be $150 per 
week. 

Schedule A—Respondents to CSA Awards and 
Agreements. 

1. Department for Community Welfare Institution Offi- 
cers Allowances and Conditions Award 1977 No. 3 of 1977 

RESPONDENT: 
Department of Community Services, 189 Royal 

Street, EAST PERTH WA 6000 
2. Department for Community Services (Family Resource 

Workers, Welfare Assistants and Parent Helpers) Award 
1990 

RESPONDENT: 
Department of Community Services, 189 Royal 

Street, EAST PERTH WA 6004 
3. Education Department Ministerial Officers Salaries 

Allowances and Conditions Award 1983 No. 5 of 1993 
RESPONDENT: 

Minister for Education, 151 Royal Street, EAST 
PERTH WA 6004 

4. Government Engineering and Building Trades Fore- 
man and Sub foremen Award 

RESPONDENTS: 
The Minister for Environment; Housing; Construc- 

tion; Heritage, 12th Floor, Dumas House, 2 
Havelock Street, WEST PERTH WA 6005 

The Minister for Transport, 12th Floor, Dumas 
House, 2 Havelock Street, WEST PERTH WA 
6005 

The Minister for Health, 189 Royal Street, EAST 
PERTH WA 6004 
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The Minister for Education, 151 Royal Street, EAST 
PERTH WA 6004 

The Minister for Agriculture, Water Resources, 
North West, 20th Floor, Forrest Centre, 221 St. 
Georges Terrace, PERTH WA 6000 

The Premier of Western Australia, 19th Floor, 
Capita Centre, 197 St. Georges Terrace, PERTH 
WA 6000 

The Board of Management, Royal Perth Hospital, 
Wellington Street, PERTH WA 6000 

The Board of Management, Fremantle Hospital, 
Alma Street, FREMANTLE WA 6160 

The Board of Management, Princess Margaret 
Hospital, Roberts Road, SUBIACO WA 6008 

The Board of Management, Sir Charles Gairdner 
Hospital, Verdun Street, NEDLANDS WA 6009 

The Board of Management, Perth Dental Hospital, 
196 Goderich Street, PERTH WA 6000 

Fremantle Port Authority, 1 Cliff Street, FRE- 
MANTLE WA 6160 

Board of the Water Authority of W.A., 629 
Newcastle Street, LEEDERVILLE WA 6007 

Homeswest, 99 Plain Street, EAST PERTH WA 
6004 

Commissioner of Main Roads, Waterloo Crescent, 
EAST PERTH WA 6004 

Zoological Gardens Board, 20 Labouchere Road, 
SOUTH PERTH WA 6151 

Curtin University of Technology, Kent Street, 
BENTLEY WA 6102 

5. Government Officers (Social Trainers) Award 1988 
RESPONDENT: 

Authority of Intellectually Handicapped Persons, 53 
Ord Street, WEST PERTH WA 6005 

6. Government Officers (State Government Insurance 
Commission) Award, 1987 

RESPONDENT: 
State Government Insurance Commission, 221 St. 

Georges Terrace, PERTH WA 6000 
7. Hostel Supervisory Staff Agreement 1980 

RESPONDENT: 
Country High Schools Hostels Authority, 87 Ade- 

laide Terrace, PERTH WA 6000 
8. Government Officers Salaries, Allowances and Condi- 

tions Award 1989 
RESPONDENTS: 

Agriculture Protection Board of Western Australia, 
Baron-Hay Court, SOUTH PERTH WA 6151 

Albany Port Authority, PO Box 175, ALBANY WA 
6330 

Animal Resources Authority, PO Box 180, 
WILLETTON WA 6155 

Authority for the Intellectually Handicapped Person, 
53 Ord Street, PERTH WA 600) 

Builder's Registration Board, 18 Harvest Street, 
WEST PERTH WA 6005 

Bunbury Port Authority, PO Box 4, BUNBURY WA 
6230 

Burswood Park Board, Great Eastern Highway, 
RIVERVALE WA 6103 

Commissioner of Main Roads, Waterloo Crescent, 
EAST PERTH WA 6004 

Construction Industry Long Service Leave Payments 
Board, 3 Bennett Street, EAST PERTH WA 6004 

Country High Schools Hostels Authority, 184 St 
Georges Terrace, PERTH WA 6000 

Dairy Industry Authority of Western Australia, 217 
Stirling Highway, CLAREMONT WA 6010 

Director General Department for Community Serv- 
ices, 189 Royal Street, EAST PERTH WA 6004 

Director of the Perth Mint, Hay Street, PERTH WA 
6000 

Director, State Printing Division, Department of 
Services. Station Street, WEMBLEY WA 6014 

East Perth Redevelopment Authority, 19 Pier Street, 
PERTH WA 6000 

Eastern Goldfields Transport Board, 108 Boulder 
Road, KALGOORLIE WA 6430 

Esperance Port Authority, PO Box 35, ESPER- 
ANCE WA 6450 

Executive Director, Department of Conservation and 
Land Management, 50 Hayman Road, COMO 
WA 6152 

Fremantle Cemetery Board, Carrington Street, 
PALMYRA WA 6157 

Fremantle Port Authority, PO Box 95, FRE- 
MANTLE WA 6160 

Geraldton Port Authority, PO Box 1064, GER- 
ALDTON WA 6530 

Hairdressers Registration Board, 678 Beaufort 
Street, MT. LAWLEY WA 6050 

Hedland College, PMB 1, SOUTH HEDLAND WA 
6722 

Herd Improvement Service of Western Australia, PO 
Box 463, BUNBURY WA 6230 

Joondalup Development Corporation, 40 The Espla- 
nade, PERTH WA 6000 

Kalgoorlie College, PMB 22, KALGOORLIE WA 
6430 

Karratha College, Midstream Rd, KARRATHA WA 
6714 

Keep Australia Beautiful Council, 12 Preston Street, 
COMO WA 6152 

King's Park Board, Kings Park Road, WEST 
PERTH WA 6005 

Legal Aid Commission of Western Australia, 105 St 
Georges Terrace, PERTH WA 6000 

Library Board of Western Australia, Cultural Centre, 
PERTH WA 6000 

Metropolitan Cemeteries Board, PO Box 53, CLAR- 
EMONT WA 6010 

Metropolitan Markets Trust, 280 Bannister Road, 
CANNING VALE WA 6155 

Nurses Board of Western Australia, 49 Stirling 
Highway, NEDLANDS WA 6009 

Painter's Registration Board, 18 Harvest Terrace, 
WEST PERTH WA 6005 

Perth Dental Hospital, 196 Goderich Street, PERTH 
WA 6000 

Perth Theatre Trust, 5 St Georges Terrace, PERTH 
WA 6000 

Port Hedland Port Authority, PO Box 2, PORT 
HEDLAND WA 6721 

Secondary Education Authority, 27 Walters Drive, 
OSBORNE PARK WA 6017 

Small Business Development Corporation, 553 Hay 
Street, PERTH WA 6000 

State Employment and Skills Development Author- 
ity, 35 Havelock Street, WEST PERTH WA 6005 

The Lotteries Commission, 334 Rokeby Road, 
SUBIACO WA 6008 

The National Trust of Australia (W.A.), 4 Havelock 
Street, WEST PERTH WA 6005 

The Waterways Commission, 184 St Georges Ter- 
race, PERTH WA 6000 

The Western Australian Film Council, 336 Churchill 
Avenue, SUBIACO WA 6008 

Totalisator Agency Board, 14 Hasler Road, 
OSBORNE PARK WA 6017 

Trustees of the Western Australian Museum, Francis 
Street, PERTH WA 6000 

Western Australian Alcohol and Drug Authority, 7 
Field Street, MOUNT LAWLEY WA 6050 

Western Australian Art Gallery Board, 47 James 
Street, PERTH WA 6000 

Western Australian Coastal Shipping Commission, 
Port Beach Road, NORTH FREMANTLE 

Western Australian Egg Marketing Board, 43 McG- 
regor Road, PALMYRA WA 6157 

Western Australian Fire Brigades Board, 480 Hay 
Street, PERTH WA 6000 

Western Australian Greyhound Racing Association, 
PO Box 9, CANNINGTON WA 6107 

Western Australian Health Promotion Foundation, 
46 Parliament Place, WEST PERTH WA 6005 
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Western Australian Land Authority (Landcorp) 
Joondalup House, 8 Davidson Terrace, JOONDA- 
LUP WA 6027 

Western Australian Meat Commission, PO Box 383, 
FREMANTLE WA 6160 

Western Australian Meat Marketing Corporation, 
Wellington Street, PERTH WA 6000 

Western Australian Potato Marketing Board, Cock- 
bum Road, HAMILTON HILL WA 6163 

Western Australian Sport Centre Trust (Super- 
drome), Stephenson Avenue, MT CLAREMONT 
WA 6010 

Western Australian Tourism Commission, 16 St 
Georges Terrace, PERTH WA 6000 

Zoological Gardens' Board, 20 Labouchere Road, 
SOUTH PERTH WA 6151 

The Hon. Premier, the Hon. Deputy Premier and all 
Ministers of the Crown in the right of the State of 
Western Australia as they be from time to time. 

Parliamentary Secretary of the Cabinet: 25th Floor, 
Capita Centre, 197 St. Georges Terace, PERTH 
WA 6000 

9. Parliamentary Employees Award 1989 
RESPONDENTS: 
(a) The Governor in Council acting on the recommen- 

dation of the President or the Speaker, as the case 
may be, in relation to the Clerks and Deputy 
Clerks of the Legislative Council and the Legisla- 
tive Assembly; 

(b) The President of the Legislative Council acting on 
the recommendation of the Clerk in relation to 
employees of the Council; 

(c) The Speaker of the Legislative Assembly acting 
on the recommendation of the Clerk in relation to 
employees of the Assembly; 

(d) The President and Speaker in relation to— 
(i) the Chief Hansard Reporter; 

(ii) the Parliamentary Librarian; 
(iii) the Executive Officer (Joint House); 

(e) The President and Speaker acting on the recom- 
mendation of the appropriate Head of Department 
in relation to employees of departments other than 
the Legislative Council or Legislative Assembly. 

10. Western Australian Fire Brigades Board Communica- 
tions Systems Officers Salaries Allowances and Conditions 
of Services Agreement 1985 

RESPONDENT: 
Western Australian Fire Brigades Board, 480 Hay 

Street, PERTH WA 6000 
11. Western Australian Tourism Commission Employees 

Agreement 1985 
RESPONDENT: 

Western Australian Tourism Commission, 16 St. 
Georges Terrace, PERTH WA 6000 

12. Public Service Award 1992 
RESPONDENT: 

Public Service Commissioner, 469-489 Wellington 
Street, PERTH WA 6000 

13. Electorate Officers Award 1986 
RESPONDENT: 

Joint House Committee of the Parliament of Western 
Australia, Parliament House, Harvest Tferrace, 
WEST PERTH WA 6005 

Schedule B—C.S.A. Awards and Agreements. 
1. Department for Community Welfare Institution Offi- 

cers Allowances and Conditions Award 1977 No. 3 of 1977 
2. Department for Community Services (Family Resource 

Workers, Welfare Assistants and Parent Helpers) Award 
1990 

3. Education Department Ministerial Officers Salaries 
Allowances and Conditions Award 1983 No. 5 of 1983 

4. Government Engineering and Building Trades Fore- 
men and Sub Foremen Award 

5. Government Officers (Social Trainers) Award 1988 

6. Government Officers (State Government Insurance 
Commission) Award, 1987 

7. Hostel Supervisory Staff Agreement 1980 
8. Government Officers Salaries, Allowances and Condi- 

tions Award 1989 
9. Parliamentary Employees Award 1989 
10. Western Australian Fire Brigades Board Communica- 

tions System Officers Salaries Allowances and Conditions 
of Services Agreement 1985 

11. Western Australian Tourism Commission Employees 
Agreement 1985 

12. Public Service General Conditions of Service and 
Allowances Award No. PSA A 4 of 1989 

13. Electorate Officers' Award 1986 

FACILITIES AGREEMENT 1992 
No. PSA AG 2 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western Australia 

(Incorporated) 
and 

Department of Community Development and Others. 
No. PSA AG 2 of 1992. 

Facilities Agreement 1992. 
COMMISSIONER J.A. NEGUS. 

1 April 1993. 
Order. 

Registration of an Industrial Agreement 
No. PSA AG 2 of 1992. 

HAVING heard Ms F. Bajrovic on behalf of the Applicants 
and Ms G.A. Sefton on behalf of the Respondents, and by 
consent the Commission, being satisfied that the Agreement 
complies within the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it as Public Service 
Arbitrator and by the Industrial Relations Act 1979 hereby 
orders— 

That the Agreement as set out in the schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect on and from the 28th day of 
January 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

1.—Title. 
This Agreement shall be titled the Facilities Agreement 

1992. 

1A.—State Wage Principles. 
It is a condition of this industrial Agreement that any 

party seeking to vary its term on or from the 31 st day of 
January 1992 shall not pursue before the Commission any 
variation to such agreement without due regard for the 
Principles as stated by the Commission in the Reasons for 
Decision in Matter No. 1752 of 1991 for the duration of 
these Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Term 
5. Framework 
6. Operating principles 
7. Grievance Resolution Procedures 

Schedule A.—Respondents to CSA Awards and 
Agreements 
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3.—Scope. 
The Agreement extends to employees who are duly 

elected or appointed by the Civil Service Association to the 
position of Workplace Delegate in accordance with sub- 
clauses (1), (2) and (3) of Clause 6.—Operating Principles 
of this Agreement. It extends to Government employers who 
are respondents to the awards listed in Schedule A to this 
Agreement. 

4.—Term. 
The term of this Agreement shall be for three years. 

5.—Framework. 
(1) The Government recognises and supports the right of 

unions to organise and represent employees. Constructive 
and consultative labour relations are important for economic 
development and increased organisational productivity, and 
rely on co-operation between the industrial partners based 
on mutual recognition and respect. 

(2) Government Policies on Paid Leave for Employee 
Representatives 

Existing Government policies under which employee 
representatives can request leave provide scope for such 
representatives to attend to those functions as a work place 
representative which contribute to harmonious labour 
relations within an organisation. Specifically, these situa- 
tions relate to instances where paid leave is granted to an 
employee: 

(a) who is required to give evidence before any 
Industrial Tribunal; 

(b) who as a union nominated representative of the 
employees is by mutual agreement or by the 
Industrial Tribunal, required to attend negotiations 
and/or conferences between the union and em- 
ployer; 

(c) when prior agreement between the union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(d) who as a union nominated representative of the 
employees is by mutual agreement required to 
attend joint union/management consultative com- 
mittees or working parties. 

(e) who is a union nominated delegate on an internal 
Administrative Appeal Panel and Public Service 
Appeal Boards. 

(3) The Role and Responsibilities of CSA Workplace 
Delegates 

As representatives of the Union, workplace delegates 
have a legitimate role and function in assisting the union in 
the tasks of recruiting members, communicating with those 
members and providing them with relevant union informa- 
tion and services. 

Furthermore, there may be issues within an individual 
agency or workplace that relate to employee grievances and 
which do not fall within the scope of existing Government 
policies. Such issues may also relate directly to the 
employee-employer relationship, and the appropriate in- 
volvement of a Workplace Delegate will generally assist in 
resolving the grievance and thereby contributing to harmoni- 
ous labour relations within the organisation. 

A workplace delegate also needs to be aware that the 
primary role of an employee is to fulfil the contract of 
employment and that union activities undertaken as a 
workplace delegate should not unreasonably interfere with 
work duties. 

(4) Workplace Delegates—Role With Respect to Other 
Authorised Employee Representatives 

In agencies where there are agreed procedures designed 
to deal with specific issues such as sexual harassment, 
occupational health and safety or equal opportunity for 
which legitimate authorised and trained representatives have 
been appointed, a workplace delegate will normally refer 
any such issue arising to the appropriate representative. 

(5) Employer's Role and Responsibilities 

Employers have a responsibility to provide co-operation 
and support, so that workplace delegates are able to carry 
out their role and functions effectively. These functions 
should relate to the rights and interests of the employees in 
the workplace. Furthermore, the benefits resulting should be 
felt by employees within the particular workplace. 

6.—Operating Principles. 
(1) The definition of a workplace is defined as in the 

Occupational Health, Safety and Welfare Act 1984 as "a 
place, whether or not in an aircraft, ship, vehicle, building 
or other structure, where employees work or are likely to be 
in the course of their work". 

(2) Management shall recognise an elected/appointed 
workplace delegate for the workplace. Where a disagree- 
ment occurs over the level of coverage, the union and the 
agency shall negotiate an acceptable position. Such agree- 
ment should recognise union wishes for adequate member- 
ship representation, and any management concerns about the 
number of workplace delegates. 

(3) Following the election or appointment of a workplace 
delegate, the General Secretary of the CSA will advise the 
Chief Executive Officer of the relevant Agency, in writing, 
of such election or appointment. The workplace delegate 
will be issued with written credentials by the CSA 
authorising him or her to act as a workplace delegate in 
accordance with the provisions of this Agreement. 

(4) Management shall also recognise the authorisation of 
each person so elected/appointed to act in accordance with 
the duties of a workplace delegate as defined in this 
Agreement. In recognising workplace delegates, manage- 
ment signals that they have a legitimate role to play at the 
workplace. Such a role includes both rights and responsibil- 
ities. 

(5) Management and workplace delegates are committed 
to improved and effective consultation in the workplace, 
which can improve the working lives of employees and the 
productivity of the organisation. 

(6) Management recognises the importance of the 
well-being of employees and the part that consultation and 
the provision of information can play in this well-being. 

(7) Management shall facilitate this consultation through 
information sharing and participatory practices. 

(8) Such participatory practices might include the 
establishment of a joint consultative committee or other 
consultative forums. 

(9) Delegates shall be protected from any victimisation 
which may arise out of their need to carry out their duties 
as a delegate. Management recognise that it is paramount 
that workplace delegates are not threatened or disadvantaged 
in any way as a result of their role as workplace delegates. 

(10) It is recognised that workplace delegates require time 
to carry out their duties. Matters relating to employee 
grievances within an individual agency may require the 
involvement of a workplace delegate in that person's paid 
work time. Any such paid time shall be at a time suitable 
to both parties, and is provided to enable the resolution of 
workplace grievances and assist the promotion of co- 
operative labour relations. 

(11) Delegates shall be granted reasonable access to 
facilities required for the purpose of carrying out their 
duties, referred to in the above paragraph. Facilities may 
include but not be limited to access to relevant documents 
(eg. administrative instructions), the reasonable use of 
photocopiers, filing cabinets, meeting rooms, telephones 
and typing facilities. 

(12) Such access to facilities shall be negotiated at an 
agency level and shall not unreasonably affect the operation 
of the organisation. 

(13) Delegates shall have the right to display union 
material at the workplace. 

(14) On request. Delegates shall be provided with the 
names and locations of new employees and other informa- 
tion relevant for membership recruitment purposes. It is 
recognised that such information is necessary for the 
carrying out of duties by Workplace Delegates. 



7,—Grievance Resolution Procedure. 

(1) Grievances dealt with under this procedure may 
encompass, but not be limited to, such matters as: the 
numbers of workplace delegates; the use of facilities such 
as photocopiers, filing cabinets, meeting rooms, telephones, 
typing services, the amount of time spent by workplace 
delegates in carrying out their duties, and the level of 
support to workplace delegates by Agencies. 

(2) Any dispute concerning the interpretation of this 
Facilities Agreement should be resolved within the agency 
where possible, however, this does not preclude either party 
from seeking advice in order to resolve the dispute at any 
stage in the process. 

(3) The following stages should be followed:— 
(a) If a workplace delegate in an agency believes that 

the Agreement is not being implemented properly 
he or she should raise the issue with the 
appropriate Human Resource/Industrial Relations 
Manager or other appropriate manager. 

(b) If a manager in an agency believes that the 
Agreement is not being implemented properly he 
or she should raise the issue with the appropriate 
workplace delegate. 

(c) In the event that agreement is not reached at Stage 
(a) or (b) within five working days of the issue 
being raised, relevant CSA industrial staff should 
be involved in discussions on the issue. 

(d) In the event that agreement is not reached within 
five working days of being raised at stage (c) the 
issue should be referred to a Grievance Resolution 
Panel. This panel shall comprise a representative 
from the CSA industrial staff and a representative 
nominated by the Government agency involved. 
The Panel shall be chaired by someone mutually 
agreed by the CSA and the agency. 

(e) The Panel will normally be convened within five 
working days of the matter being referred to it and 
will normally make its decision within three 
working days of hearing submissions and will 
report in writing that decision to the parties within 
that time frame. 

(f) The panel will not normally require the hearing of 
submissions from other than: the workplace 
delegate, their supervisor, the employer and the 
union. 

(g) Where the decision of the panel is unanimous that 
decision shall be final. Where the decision of the 
panel is a majority decision either party shall have 
the right to refer the matter to the Western 
Australian Industrial Relations Commission. 

Schedule A—Respondents to CSA Awards and 
Agreements. 

1. Department for Community Welfare Institution Offi- 
cers Allowances and Conditions Award 1977 No. 3 of 1977 

RESPONDENT: 

Department of Community Services, 189 Royal 
Street, EAST PERTH WA 6000 

2. Department for Community Services (Family Resource 
Workers, Welfare Assistants and Parent Helpers) Award 
1990 

RESPONDENT: 

Department of Community Services, 189 Royal 
Street, EAST PERTH WA 6004 

3. Education Department Ministerial Officers Salaries, 
Allowances and Conditions Award 1983 No. 5 of 1983 

RESPONDENT: 

Minister for Education, 151 Royal Street, EAST 
PERTH WA 6004 

4. Government Engineering and Building Trades Fore- 
man and Sub Foremen Award 

RESPONDENTS: 
The Minister for Environment; Housing; Construc- 

tion; Heritage, 12th Floor, Dumas House, 2 Hav- 
elock Street, WEST PERTH WA 6005 

The Minister for Transport, 12th Floor, Dumas 
House, 2 Havelock Street, WEST PERTH WA 
6005 

The Minister for Health, 189 Royal Street, EAST 
PERTH WA 6004 

The Minister for Education, 151 Royal Street, EAST 
PERTH WA 6004 

The Minister for Agriculture, Water Resources, 
North West, 20th Floor, Forrest Centre, 221 St. 
Georges Terrace, PERTH WA 6000 

The Premier of Western Australia, 19th Floor, 
Capita Centre, 197 St. Georges Terrace, PERTH 
WA 6000 

The Board of Management, Royal Perth Hospital, 
Wellington Street, PERTH WA 6000 

The Board of Management, Fremantle Hospital, 
Alma Street, FREMANTLE WA 6160 

The Board of Management, Princess Margaret 
Hospital, Roberts Road, SUBIACO WA 6008 

The Board of Management, Sir Charles Gairdner 
Hospital, Verdun Street, NEDLANDS WA 6009 

The Board of Management, Perth Dental Hospital, 
196 Goderich Street, PERTH WA 6000 

Fremantle Port Authority, 1 Cliff Street, FRE- 
MANTLE WA 6160 

Board of the Water Authority of W.A., 
629 Newcastle Street, LEEDERVILLE WA 6007 

Homeswest, 99 Plain Street, EAST PERTH WA 
6004 

Commissioner of Main Roads, Waterloo Crescent. 
EAST PERTH WA 6004 

Zoological Gardens Board, 20 Labouchere Road, 
SOUTH PERTH WA 6151 

Curtin University of Technology, Kent Street, 
BENTLEY WA 6102 

5. Government Officers (Social Trainers) Award 1988 
RESPONDENT: 

Authority of Intellectually Handicapped Persons, 
53 Ord Street, WEST PERTH WA 6005 

6. Government Officers (State Government Insurance 
Commission) Award, 1987 

RESPONDENT: 
State Government Insurance Commission, 221 St. 

Georges Terrace, PERTH WA 6000 
7. Hostel Supervisory Staff Agreement 1980 

RESPONDENT: 
Country High Schools Hostels Authority, 87 Ade- 

laide Terrace, PERTH WA 6000 
8. Government Officers Salaries, Allowances and Condi- 

tions Award 1989 
RESPONDENTS: 

Agriculture Protection Board of Western Australia, 
Baron-Hay Court, SOUTH PERTH WA 6151 

Albany Port Authority, PO Box 175, ALBANY WA 
6330 

Animal Resources Authority, PO Box 180, 
WILLETTON WA 6155 

Authority for the Intellectually Handicapped Person, 
53 Ord Street, PERTH WA 6000 

Builder's Registration Board, 18 Harvest Street, 
WEST PERTH WA 6005 

Bunbury Port Authority, PO Box 4, BUNBURY WA 
6230 

Burswood Park Board, Great Eastern Highway, 
RIVERVALE WA 6103 

Commissioner of Main Roads, Waterloo Crescent, 
EAST PERTH WA 6004 

Construction Industry Long Service Leave Payments 
Board, 3 Bennett Street, EAST PERTH WA 6004 
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Country High Schools Hostels Authority, 184 St 
Georges Terrace, PERTH WA 6000 

Dairy Industry Authority of Western Australia, 
217 Stirling Highway, CLAREMONT WA 6010 

Director General Department for Community Serv- 
ices, 189 Royal Street, EAST PERTH WA 6004 

Director of the Perth Mint, Hay Street, PERTH WA 
6000 

Director, State Printing Division, Department of 
Services, Station Street, WEMBLEY WA 6014 

East Perth Redevelopment Authority, 19 Pier Street, 
PERTH WA 6000 

Eastern Goldfields Transport Board, 108 Boulder 
Road, KALGOORLIE WA 6430 

Esperance Port Authority, PO Box 35, ESPER- 
ANCE WA 6450 

Executive Director, Department of Conservation and 
Land Management, 50 Hayman Road, COMO 
WA 6152 

Fremantle Cemetery Board, Carrington Street, 
PALMYRA WA 6157 

Fremantle Port Authority, PO Box 95, FRE- 
MANTLE WA 6160 

Geraldton Port Authority, PO Box 1064, GER- 
ALDTON WA 6530 

Hairdressers Registration Board, 678 Beaufort 
Street, MT. LAWLEY WA 6050 

Hedland College, PMB 1, SOUTH HEDLAND WA 
6722 

Herd Improvement Service of Western Australia, PO 
Box 463, BUNBURY WA 6230 

Joondalup Development Corporation, 40 The Espla- 
nade, PERTH WA 6000 

Kalgoorlic College, PMB 22, KALGOORLIE WA 
6430 

Karratha College, Millstream Rd, KARRATHA WA 
6714 

Keep Australia Beautiful Council, 12 Preston Street, 
COMO WA 6152 

King's Park Board, Kings Park Road, WEST 
PERTH WA 6005 

Legal Aid Commission of Western Australia, 105 St 
Georges Terrace, PERTH WA 6000 

Library Board of Western Australia, Cultural Centre, 
PERTH WA 6000 

Metropolitan Cemeteries Board, PO Box 53, CLAR- 
EMONT WA 6010 

Metropolitan Markets Trust, 280 Bannister Road, 
CANNING VALE WA 6155 

Nurses Board of Western Australia, 49 Stirling 
Highway, NEDLANDS WA 6009 

Painter's Registration Board, 18 Harvest Terrace, 
WEST PERTH WA 6005 

Perth Dental Hospital, 196 Goderich Street, PERTH 
WA 6000 

Perth Theatre Trust, 5 St Georges Terrace, PERTH 
WA 6000 

Port Hedland Port Authority, PO Box 2, PORT 
HEDLAND WA 6721 

Secondary Education Authority, 27 Walters Drive, 
OSBORNE PARK WA 6017 

Small Business Development Corporation, 553 Hay 
Street, PERTH WA 6000 

State Employment and Skills Development Author- 
ity, 35 Havelock Street, WEST PERTH WA 6005 

The Lotteries Commission, 334 Rokeby Road, 
SUBIACO WA 6008 

The National Trust of Australia (W.A.), 4 Havelock 
Street, WEST PERTH WA 6005 

The Waterways Commission, 184 St Georges Ter- 
race, PERTH WA 6000 

The Western Australian Film Council, 336 Churchill 
Avenue, SUBIACO WA 6008 

Totalisator Agency Board, 14 Hasler Road, 
OSBORNE PARK WA 6017 

Trustees of the Western Australian Museum, Francis 
Street, PERTH WA 6000 

Western Australian Alcohol and Drug Authority, 
7 Field Street, MOUNT LAWLEY WA 6050 

Western Australian Art Gallery Board, 47 James 
Street, PERTH WA 6000 

Western Australian Coastal Shipping Commission, 
Port Beach Road, NORTH FREMANTLE 

Western Australian Egg Marketing Board, 43 McG- 
regor Road, PALMYRA WA 6157 

Western Australian Fire Brigades Board, 480 Hay 
Street, PERTH WA 6000 

Western Australian Greyhound Racing Association, 
PO Box 9, CANN1NGTON WA 6107 

Western Australian Health Promotion Foundation, 
46 Parliament Place, WEST PERTH WA 6005 

Western Australian Land Authority (Landcorp) 
Joondalup House, 8 Davidson Terrace, JOONDA- 
LUP WA 6027 

Western Australian Meat Commission, PO Box 383, 
FREMANTLE WA 6160 

Western Australian Meat Marketing Corporation, 
Wellington Street, PERTH WA 6000 

Western Australian Potato Marketing Board, Cock- 
bum Road, HAMILTON HILL WA 6163 

Western Australian Sport Centre Trust (Super- 
drome), Stephenson Avenue, MT CLAREMONT 
WA 6010 

Western Australian Tourism Commission, 16 St 
Georges Terrace, PERTH WA 6000 

Zoological Gardens' Board, 20 Labouchere Road, 
SOUTH PERTH WA 6151 

The Hon. Premier, the Hon. Deputy Premier and all 
Ministers of the Crown in the right of the State of 
Western Australia as they be from time to time. 

Parliamentary Secretary of the Cabinet: 25th Floor, 
Capita Centre, 197 St. Georges Terrace, PERTH 
WA 6000 

9. Parliamentary Employees Award 1989 
RESPONDENTS: 
(a) The Governor in Council acting on the recommen- 

dation of the President or the Speaker, as the case 
may be, in relation to the Clerks and Deputy 
Clerks of the Legislative Council and the Legisla- 
tive Assembly; 

(b) The President of the Legislative Council acting on 
the recommendation of the Clerk in relation to 
employees of the Council; 

(c) The Speaker of the Legislative Assembly acting 
on the recommendation of the Clerk in relation to 
employees of the Assembly;(d) The President and 
Speaker in relation to— 

(i) the Chief Hansard Reporter; 
(ii) the Parliamentary Librarian; 

(iii) the Executive Officer (Joint House); 
(e) The President and Speaker acting on the recom- 

mendation of the appropriate Head of Department 
in relation to employees of departments other than 
the Legislative Council or Legislative Assembly. 

10. Western Australian Fire Brigades Board Communica- 
tions Systems Officers Salaries Allowances and Conditions 
of Services Agreement 

RESPONDENT: 
Western Australian Fire Brigades Board, 480 Hay 

Street, PERTH WA 6000 
11. Western Australian Tourism Commission Employees 

Agreement 1985 
RESPONDENT: 

Western Australian Tourism Commission, 16 St. 
Georges Terrace, PERTH WA 6000 

12. Public Service Award 1992 No. PSA A 4 of 1989 
RESPONDENT: 

Public Service Commissioner, 469-489 Wellington 
Street, PERTH WA 6000 

13. Electorate Officers Award 1986 
RESPONDENT: 

Joint House Committee of the Parliament of Western 
Australia, Parliament House, Harvest Terrace, 
WEST PERTH WA 6005 
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INDEPENDENT SCHOOLS ADMINISTRATIVE AND 
TECHNICAL OFFICERS AWARD 1993 

No. A15 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' Association of 
Western Australia. Industrial Union of Workers 

and 

Aquinas College and Others. 

No. A 15 of 1991. 

Independent Schools Administrative and Technical Officers 
Award 1993. 

COMMISSIONER S.A. KENNEDY. 

29 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is an application for a new 
award to apply to certain administrative and technical 
personnel employed in independent schools in Western 
Australia but exclusive of Principals, Deputy Principals, 
Bursars as defined, and Teachers' Aides and Child Care 
Workers as defined. The application was before the 
Commission by consent in all respects save one. 

Two unions objected to the application as filed: the 
FMWU and ADSTE. However these objections were 
respectively resolved with The Independent Schools Sala- 
ried Officers' Association of Western Australia, Industrial 
Union of Workers (hereinafter "the ISSOA") and, subject 
to a recording of those agreements at the hearing, those 
objections were withdrawn. 

The application before the Commission has actually been 
the subject of discussions between the ISSOA and employ- 
ers for some two years and it has been before the 
Commission pursuant to a section 32 conference in recent 
weeks. That the parties are now in agreement on all terms 
and conditions to apply with the exception of one clause is 
a demonstration of their respective abilities to engage in 
fruitful discussions with due recognition of respective 
positions. The remaining issue involves long service leave. 
The parties agree that further discussion on this might be 
still availing and they seek that this part of the claim be 
divided off so that it can be pursued separately. 

The parties submit that the agreed terms of the proposed 
award sensibly reflects the range of conditions currently 
applying in the various schools to staff who would be 
covered. They say that this warrants a conclusion that the 
proposed award satisfies the First Award Principle. 

So far as the salaries scale is concerned the parties agree 
that this would involve increases to some staff which, they 
say, should be phased in with 50% of the increase being 
effected 6 months from the date the award issues and the full 
increase being implemented on and from 1 January 1994. 

It is noted that the parties agree that there might be some 
problems in settling implementation of some provisions of 
the proposed award across all staff to be affected. However, 
they say that to the extent that it is appropriate at this point, 
the award provides for the flexibility to enable them to be 
dealt with as they arise by the particular parties. 

Having regard for all before me I am satisfied that the 
award as sought, with the application for a long service leave 
clause divided from it, should issue and with the agreed 
operative dates. 

The parties are to be congratulated on the manner in 
which they have achieved this result. 

Minutes now issue. There will be a speaking to the 
minutes as required by any party. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers 
and 

Aquinas College and Others 
No. A 15 of 1991. 

Independent Schools Administrative and Technical Officers 
Award 1993. 

COMMISSIONER S.A. KENNEDY. 
7 April 1993. 

Order. 
HAVING heard Mr I. Sands on behalf of The Independent 
Schools Salaried Officers' Association of Western Austra- 
lia, Industrial Union of Workers, Mr L. McGuinness on 
behalf of the Roman Catholic Archbishop of Perth (Inc.), 
Mrs P. Scott on behalf of various independent schools and 
Mr R. Gifford on behalf of the Association of Independent 
Schools of Western Australia (Inc.), now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

1. That pursuant to section 27(1 )(s) the remaining 
issue of the terms of any long service leave clause 
in the award shall be divided from Matter No. A 
15 of 1991 and shall be designated Matter No. A 
15A of 1991. 

2. That an award, to be known as the "Independent 
Schools Administrative and Technical Officers 
Award 1993" shall issue in the terms of the 
following schedule. 

3. That subject to 4. hereof the operative date of the 
award shall be on and from the 29th day of March 
1993. 

4. That insofar as any increases in salaries are 
pursuant to the terms of Clause 14.—Salaries, 
apply, 50 percent of such increase shall be due on 
the 29th day of September 1993, and 100 percent 
of the increase shall be due on and from the 1st 
day of January 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This award shall be known as the Independent Schools 
Administrative and Technical Officers Award 1993. 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area 
4. Scope 
5. Definitions 
6. Contract of Service 
7. Hours of Duty 
8. Special Leave 
9. Sick Leave 

10. Leave Without Pay 
11. Annual Leave 
12. Reserved 
13. Classifications 



14. Salaries 
15. Bereavement Leave 
16. Maternity Leave 
17. Travelling Allowances 
18. Salary Record 
19. Location Allowances 
20. No Reduction 
21. Higher Duties 
22. Public Holidays 
23. Superannuation 
24. Consultative Provisions 

Schedule A—Parties 
3.—Area. 

This award shall apply to the whole of the State of 
Western Australia. 

4.—Scope. 
This award applies to administrative and technical 

officers as defined, who are employed by an independent 
school in the classifications mentioned in Clause 13.— 
Classifications of this award and not being principals, 
deputy principals, bursars (as defined in Clause 5.— 
Definitions of this award), teachers' aides or child care 
workers as defined in the Teachers' Aides' (Independent 
Schools) Award 1988. 

5.—Definitions. 
(1) "Officer" shall mean any person employed on the 

administrative or technical staff of an independent school 
with the exception of those classifications mentioned in 
Clause 4.—Scope. 

(2) "Full Time Officer" shall mean any person employed 
regularly on the administrative or technical staff of an 
independent school and whose total ordinary hours are 37.5 
hours per week for a minimum of 44 weeks per year. 

(3) "Part Time Officer" shall mean any person employed 
regularly on the administrative or technical staff of an 
independent school and whose total ordinary hours and/or 
weeks worked in the school, are less than those prescribed 
for full time officers. 

(4) "Temporary Officer" shall mean any person engaged 
as full time or part time as a replacement officer, provided 
that the period of engagement of a temporary officer shall 
be not less than twenty consecutive working days and not 
more than a period of twelve months. 

(5) "Relief Officer" shall mean any person employed full 
time or part time on a daily rate for a period not exceeding 
nineteen days. 

(6) "Bursar" shall mean any person employed in a senior 
management position who has managerial responsibilities 
including the delegated authority to act for the employer 
from time to time in the recruitment and termination of staff. 

(7) "Independent School" shall mean a school which is 
an efficient school within the meaning of the Education Act 
1928 and which is not administered by or on behalf of the 
government of Western Australia. 

6.—Contract of Service. 
(1) Each officer shall, upon engagement, be given a letter 

of appointment wherein the general conditions of the 
appointment are stated. The letter of appointment shall state 
the number of weeks worked per year, excluding annual 
leave. 

(2) The letter of appointment shall not contain any 
provision which is inconsistent with or contrary to any 
provision of this award. 

(3) During the school vacation periods or any part thereof 
during which an officer cannot be usefully employed, the 
employer shall be relieved of the obligation to provide work 
and the officer shall not be entitled to the payment of salary 
in respect of any such period during which no work is 
performed other than any period during which the officer is 
on annual leave or a public holiday where the public holiday 
falls on a day on which the officer would normally be 
employed to work. Provided that the maximum period 
covered by this subclause shall be eight weeks in any one 
year. 

(4) Except in the case of a relief officer, the termination 
of service of any officer shall require a minimum of two 
weeks' notice by either party. Failure to give the required 
notice shall make that party liable to forfeiture of payment 
to the other party of an amount equivalent to two weeks' pay 
or an amount equivalent to that period of notice not given 
or served. 

The requirements of this subclause may be waived in part 
or whole by mutual agreement between the officer and the 
employer. 

(5) The contract of service of a temporary officer shall be 
terminable at any time by either party giving not less than 
one week's notice. 

(6) The engagement of a relief officer shall be by the day 
and where the period of employment exceeds five days the 
notice of termination of service shall be one day. Where the 
employment is for five days or less the engagement shall be 
considered to be a specific period and notice shall not be 
required. 

(7) A part time officer shall receive payment for sick 
leave, long service leave and annual leave on a pro rata basis 
in the proportion of which his/her hours and/or weeks 
worked bear to the hours and/or weeks worked of a full time 
officer. 

(8) Upon termination a statement of service and a separate 
reference when requested by the officer shall be provided 
to the officer by the employer. 

(9) Nothing within this clause detracts from the em- 
ployer's right to dismiss summarily any officer for serious 
misconduct, in which case salary shall be paid up to the time 
of dismissal only. 

7.—Hours of Duty. 
(1) The ordinary hours of duty for a full time officer shall 

be 37.5 hours per week Monday to Friday inclusive and the 
hours of duty per day shall be fixed by agreement between 
the officer and the employer. 

(2) In the absence of any agreement reached in accordance 
with subclause (1) of this clause, the following hours of duty 
shall apply 

The ordinary hours of duty shall not exceed 37.5 hours 
per week and shall be worked on Monday to Friday, between 
the hours of 8.00am and 5.00pm. 

(3) The officer shall be allowed a meal break of not less 
than thirty minutes, nor more than one hour, to be taken 
between die hours of twelve noon and 2.00pm. 

(4) All time worked at the direction of the employer 
before the usual starting time or after the usual finishing 
time, or beyond 7.5 hours in any one day, or outside the 
spread of hours as prescribed under subclause (1) or (2) of 
this clause, shall be deemed over time and shall, at the 
discretion of the officer, be paid for at the officer's ordinary 
rate of pay or be given paid time off in lieu equivalent to 
the time worked. The time in lieu taken in accordance with 
this subclause shall be at such time as is agreed between the 
officer and the employer. 

8.—Special Leave. 
An officer shall, on sufficient cause being shown, be 

granted special leave with pay. 

9.—Sick Leave. 
(1) An officer who is unable to attend or remain at the 

place of employment during the normal hours of duty by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provision: 

(a) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of 
service with the employer. 

(b) If in the first or successive years of service with 
the employer, an officer is absent on the ground 
of personal ill health or injury for a period longer 
than his/her entitlement to paid sick leave, 
payment may be adjusted at the end of that year 
of service or at the time the officer's services 
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terminate if such termination occurs before the 
end of that year of service, to the extent that the 
officer had become entitled to further paid sick 
leave during that year of service. 

(2) A temporary officer shall retain the benefit of 
accumulated sick leave credits upon appointment as a 
permanent officer provided that the service is continuous. 
For the purpose of this paragraph school vacations shall not 
be deemed to break the continuity of service. 

(3) The unused portions of entitlements to paid sick leave 
in any one year shall accumulate from year to year subject 
to this subclause and may be claimed by the officer if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during that year 
at the time of the absence. An officer shall not be entitled 
to claim payment for any period exceeding ten weeks in any 
one year of service. 

(4) Any time in respect of which an officer is absent from 
work, except time for which he/she is entitled to claim sick 
pay or time spent on holidays or such periods when the 
school is closed or special leave as prescribed by this award, 
shall not count for the purpose of determining his/her right 
to payment under this clause. 

(5) The provisions of this subclause with respect to 
payment do not apply to an officer who is entitled to 
payment under the Workers' Compensation and Assistance 
Act nor to an officer whose injury or illness is the result of 
the officer's own misconduct. 

(6) The provisions of this clause do not apply to an officer 
who fails to produce a certificate from a medical practitioner 
dated for the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer shall 
reasonably require; provided that the officer shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year, 
if any, shall be accompanied by such certificate. 

(7) This clause shall not apply to a relief officer. 

10.—Leave Without Pay. 
(1) While an officer has the right to apply for leave 

without pay the granting of such leave is at the discretion 
of the employer. 

(2) An officer applying for leave under this clause must 
state the period of such application and the reason for which 
the application is being sought. 

(3) Leave without pay— 
(a) does not constitute a break in service, 
(b) if granted other than under the provision of 

subclause (3) of Clause 6.—Contract of Service 
of this award, shall not count in calculating die 
period of service for any purpose of this award. 

(4) If an officer is granted leave without pay the question 
of the officer's specific duties on return to work should be 
considered before the granting of such leave and any 
arrangements made documented. If no prior arrangement is 
made, an officer upon return to service shall be entitled to 
a position commensurate with the position held immediately 
prior to the commencement of such leave. 

(5) The maximum period for which leave is granted under 
this clause shall be one year. 

11.—Annual Leave. 
(1) An officer who has completed 12 months continuous 

service or who has been employed for a minimum of 44 
weeks in a calendar year shall be entitled to a minimum of 
4 weeks paid annual leave. 

(2) All time for which the school is closed due to vacation 
leave shall count for the purpose of determining an officer's 
right to payment under this clause. 

(3) Leave may be taken at a time agreed to between the 
employer and the officer. 

(4) If after four weeks continuous service in any 
qualifying period an officer lawfully leaves his/her employ- 
ment or his/her employment is terminated by the employer 
through no fault of the officer, the officer shall be paid salary 
in lieu of annual leave propiortionate to his/her length of 
service calculated to the nearest completed week of service. 

(5) A leave loading equivalent to 17.5 percent of four 
weeks salary shall be paid to an officer who has become 
entitled to annual leave in accordance with this clause. 

(6) If an officer's commencement is after 1 January, then, 
by agreement between the employer and the officer, the 
officer may be granted pro-rata annual leave to the end of 
the calendar year. Subsequent years of employment can 
commence on 1 January. 

(7) If any award holiday falls within an officer's period 
of annual leave and is observed on a day which in the case 
of that officer would have been an ordinary working day, 
there shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

12.—Reserved. 

13.—Classifications. 
On commencement of employment, the officer shall be 

placed in one of the following levels dependent upon 
classification, qualification and experience: 

(1) "Officer" Level 1. 
(a) The officer at this level requires no prior 

experience or formal qualifications in the 
performance of the job and works under 
direct supervision. 

(b) Examples of positions which may appropri- 
ately be classified as Level 1: 
general clerical assistant, switchboard opera- 
tor, word processing operator, data entry 
operator, laboratory attendant, school secre- 
tary and any assistant employed within the 
terms of Clause 4.—Scope of this award. 

(2) "Officer" Level 2. 
(a) The officer at this level performs duties under 

general supervision, may have acquired some 
relevant qualifications and is competent in 
the performance of tasks associated within 
Level 1 positions. 

(b) Examples of positions which may appropri- 
ately be classified as Level 2, in addition to 
those prescribed for Level 1, are as follows: 
library assistant, laboratory assistant, ac- 
counts clerk, word processing operator, data 
process operator, secretarial duties, recep- 
tionist/switchboard operator and school sec- 
retary. 

(3) "Officer" Level 3. 
(a) The officer at this level works as a competent 

skilled autonomous officer and has knowl- 
edge, skills and demonstrated capacity to 
undertake complex tasks. The officer is 
likely to have TAFE/TERTIARY or equiva- 
lent qualifications. 

(b) Examples of positions which may appropri- 
ately be classified as Level 3. 

Technician employed in the audio visual, 
computer, media, library or laboratory de- 
partments and/or any other technician em- 
ployed in the school; secretary; bookkeeper; 
computer system supervisor; senior clerk or 
senior computer operator; accounts officer; 
records officer and school secretary. 

(4) "Officer" Level 4. 
(a) The officer at this level, through formal 

qualification or job responsibility, is fully 
competent in the performance of the job 
function. 

The officer at this level would have a high 
degree of autonomy, initiative and discretion 
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in the work program and would be responsi- 
ble for the supervision of other administra- 
tive and/or technical officers. 

(b) Examples of positions which may appropri- 
ately be classified as Level 4. 

Assistant bursar and/or registrar, senior 
finance officer, senior laboratory technician, 
school and /or principal's secretary in a 
secondary school and office manager with 
supervisory duties. 

14.—Salaries. 
(1) (a) The minimum annual salary, according to 

classification and experience, payable to an 
officer shall be: 

Level 2 

Level 3 

Level 4 

Level Salary 
Level 1 18,500 

18,750 
19,00) 
19,250 
19,50) 
19,750 

Level 2 20,500 
21,00) 
21,500 
22,000 
22,50) 
23,00) 

Level 3 24,0)0 
24,60) 
25,20) 
25,80) 
26,40) 
27,00) 

Level 4 25,SO) 
26,50) 
27,50) 
28,50) 
29,500 
30,50) 

(b) On appointment an officer shall be placed at 
the appropriate salary level according to full 
time experience and the classifications as 
prescribed in Clause 13.—Classifications. 

(c) On application by the officer and by agree- 
ment with the employer, salaiy may be 
deemed to include an amount which is paid 
on behalf of the officer into an approved 
superannuation fund nominated in accor- 
dance with the provisions of Clause 23.— 
Superannuation of the award, and not being 
an employer contribution to superannuation 
paid in accordance with either Federal legis- 
lation or an employer's contributory superan- 
nuation fund. 

(d) An officer appointed to a salary rate shall 
proceed by annual increments to the maxi- 
mum of that classification level. 

(e) If during progression through the salary 
steps, and within an appropriate time frame 
prior to the officer's next annual increment, 
the employer considers such increment to be 
inappropriate due to work performance and 
as such does not recommend or authorise 
further progression, then the employer shall 
state the reasons in writing to the officer 
concerned. 

Such reasons should indicate the areas 
where the employer considers improvement 
is required. 

If the improvement required is achieved, 
then the officer shall then proceed to his/her 
appropriate salary level. 

(f) An officer shall only progress from one level 
to another in accordance with the provisions 
as prescribed in Clause 13.—Classifications. 

(g) The years of experience are indicated by the 
equivalent number of steps from the entry 
level. 

(h) For the purposes of determining weekly or 
fortnightly salary, the annual salaries as 
prescribed in subclause (1) of this clause, 
shall be divided by 52.16 or 26.08 respec- 
tively. 

(i) Where the conditions of employment of any 
officer are subject to the provisions of 
subclause (3) of Clause 6.—Contract of 
Service of this award, then by agreement 
between the officer and the employer salary 
may be averaged over the period of a full 
year. 

(2) Junior Classification 
An officer under the age of 20 years shall 

receive the following percentages of the rate 
appropriate to Level 1. 
Under 17 years of age 60% 
17 years of age 70% 
18 years of age 80% 
19 years of age 90% 

(3) A relief officer shall be paid a loading of 
twenty-five percent in addition to the salaries 
prescribed in subclause (1) of this clause. 

15.—Bereavement Leave. 
An officer shall, on the death within Australia of a spouse, 

de-facto spouse, parent, parent-in-law, brother, sister, child 
or step-child be entitled to paid leave up to and including 
the day of the funeral of such relation, for a period of up to 
two days not exceeding the number of hours which would 
have been worked by the officer in that time. Proof of such 
death shall be furnished by the officer to the satisfaction of 
the employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the officer otherwise would have 
been on duty and shall not be granted in any case where the 
officer concerned would have been off duty in accordance 
with the roster, or on long service leave, vacation leave, or 
on sick leave, or on workers' compensation, or on authorised 
leave without pay or on a public holiday. 

16.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An officer who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than twelve months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An officer shall include a part time officer. 
(b) Maternity leave shall mean unpaid maternity 

leave. 
(2) Period of Leave and Commencement of Leave 

(a) Subject to subclauses (3), (4) and (6) of this 
clause, the period of maternity leave shall be for 
an unbroken period of 12-52 weeks and shall 
include a minimum period of six weeks' compul- 
sory leave to be taken immediately before the 
presumed date of confinement and a minimum 
period of six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An officer shall give not less than ten weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave 
stating the period of leave to be taken. 



(c) An officer shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (b) 
of this subclause if such failure is occasioned by 
the confinement occurring earlier than the pre- 
sumed date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the officer 
make it inadvisable for the officer to continue at her present 
work, the officer shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. If the transfer to a safe job is not practicable, the 
officer may, or the employer may require the officer to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave 
(a) The period of maternity leave may be lengthened 

by agreement between the officer and the em- 
ployer in accordance with the provisions of Clause 
10.—Leave Without Pay of this award. 

(b) The period of maternity leave may be shortened 
by agreement between the officer and the em- 
ployer. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
officer terminates other than by the birth of a 
living child. 

(b) Subject to paragraph (c) of this subclause, where 
the pregnancy of an officer then on maternity 
leave terminates other than by the birth of a living 
child, it shall be the right of the officer to resume 
work at a time nominated by the employer which 
shall not exceed four weeks from the date of notice 
in writing by the officer to the employer that she 
desires to resume work. 

(c) An officer's right to resume work within the 
period specified in paragraph (b) of this subclause 
shall be subject to the practicality of enabling the 
officer to resume within that period, but in any 
case that limitation shall not be invoked to extend 
the period of leave beyond the date originally 
agreed to. 

Where the officer's resumption is delayed, she 
may undertake temporary employment with an- 
other employer without affecting her contract of 
service with the school from which she took 
maternity leave. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an officer not then on 

maternity leave terminates after twenty-eight 
weeks other than by the birth of a living child 
then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an officer not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 

sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed the 
period of leave prescribed under subclause (2)(a) 
or (4)(a) of this clause. 

(c) For the purposes of subclauses (8), (9) and (10) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An officer returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an officer who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the officer 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
(a) Provided the aggregate of leave including leave 

taken pursuant to subclauses (2) and (6) of this 
clause does not exceed the period of leave 
prescribed under subclause (2)(a) or (4)(a) of this 
clause, an officer may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an officer during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an officer but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) An officer on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of an officer on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An officer shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than six weeks prior to the 
expiration of her period of maternity leave. 

(b) An officer, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an officer who was transferred 
to a safe job pursuant to subclause (3) of this 
clause, to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions availa- 
ble for which the officer is qualified and the duties 
of which she is capable of performing, she shall 
be entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(11) Replacement Officer 
(a) A replacement officer is an officer specifically 

engaged as a result of an officer proceeding on 
maternity leave. 

(b) Before an employer engages a replacement officer 
under this subclause, the employer shall inform 
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that person of the temporary nature of the 
employment and of the rights of the officer who 
is being replaced. 

(c) Before an employer engages a person to replace 
an officer temporarily promoted or transferred in 
order to replace an officer exercising her rights 
under this clause the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the officer who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement officer. 

(e) A replacement officer shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the twelve 
months' qualifying period. 

17.—^Travelling Allowances. 
(1) Where an officer is required by the employer to work 

away from the officer's usual place of employment the 
employer shall pay the officer any reasonable travelling 
expenses incurred except where an allowance is paid in 
accordance with subclause (2) hereof. 

(2) Where an officer is required and authorised to use 
his/her own motor vehicle in the course of duty, the officer 
shall be paid an allowance of not less than that prescribed 
for taxation purposes by the Australian Taxation Officer for 
a vehicle with a conventional motor of not more than 
1600cc. 

18.—Salary Record. 
(1) The employer shall keep or cause to be kept, a record 

or records containing the following particulars: 
(a) Full name and residential address of each officer. 
(b) The starting and finishing times and the hours 

worked each day and each week. 
(c) The salary paid each pay period. 

(2) Salaries shall be paid at least monthly. 
(3) The salary records shall be open for inspection by a 

duly accredited official of the union during the usual office 
hours at the employer's office and the official may be 
allowed to take extracts therefrom. 

(4) (a) If, for any reason, the record is not available 
for inspection by the union official when the 
request is made, the union official and the 
employer or his/her agent may fix a mutually 
convenient time for the inspection to take 
place. 

(b) If a mutually convenient time cannot be 
fixed, the union may advise the employer in 
writing that it requires to inspect the record 
in accordance with the provisions of this 
award and shall specify the period contained 
in the record which it requires to inspect, and 
within ten days of receipt of such advice the 
employer shall make such record available. 

19.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in Clause 14.—Salaries of this award, 
an officer shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town $ 
Agnew 13.90 
Argyle (see subclause 12) 35.80 
Balladonia 13.50 
Barrow Island 23.30 
Boulder 5.60 
Broome 22.00 
Bullfinch 6.60 
Carnarvon 11.20 
Cockatoo Island 24.20 
Coolgardie 5.60 

Cue 14.10 
Dampier 19.00 
Denham 11.20 
Derby 22.90 
Esperance 4.30 
Eucla 15.40 
Exmouth 19.60 
Fitzroy 27.60 
Goldsworthy 12.80 
Halls Creek 31.30 
Kalbarri 4.60 
Kalgoorlie 5.60 
Kambalda 5.60 
Karratha 22.50 
Koolan Island 24.20 
Koolyanobbing 6.60 
Kununurra 35.80 
Laverton 14.00 
Learmonth 19.60 
Leinster 13.90 
Leonora 14.00 
Madura 14.50 
Marble Bar 34.00 
Meekatharra 12.10 
Mt Magnet 15.00 
Mundrabiila 15.00 
Newman 13.20 
Norseman 11.60 
Nullagine 33.90 
Onslow 23.30 
Pannawonica 17.90 
Paraburdoo 17.70 
Port Hedland 18.90 
Ravensthorpe 7.40 
Roeboume 25.80 
Sandstone 13.90 
Shark Bay 11.20 
Shay Gap 12.80 
Southern Cross 6.60 
Telfer 31.70 
Teutonic Bore 13.90 
Tom Price 17.70 
Whim Creek 22.30 
Wickham 21.80 
Wiluna 14.20 
Wittenoom 30.10 
Wyndham 33.90 

(2) Except as provided in subclause (3) of this clause, an 
officer who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an officer: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such officer shall be paid 66 2/3 per cent of the 
allowances prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause 
shall have effect on and from the 24th day of July 1990. 

(4) Except where an officer is eligible for payment of an 
additional allowance under subclause (2) of this clause, but 
on 31 December 1987 was in receipt of an amount in excess 
of that under General Order 603 of 1987, that officer shall 
continue to receive the allowance at the higher rate until 1 
July 1988 when the difference between the rate being paid 
and that due under subclause (2) of this clause shall be 
reduced by 33 1/3%; the difference remaining on 1 January 
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1989 shall be reduced by 50% from that date and payment 
in accordance with subclause (2) of this clause will be 
implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior officers, 
relief officers and part time officers shall receive that 
proportion of the location allowance as equates with the 
proportion that their wage for ordinary hours that week is 
to the adult rate for the work performed. 

(6) Where an officer is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an officer is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or de-facto spouse; or 
(ii) a child where there is no spouse or de-facto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an officer is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any officer 
subject to the provision of this Award whilst that officer as 
at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

20.—No Reduction. 
Nothing herein contained shall entitle an employer to 

reduce the salary of any officer who at the date of this award 
was being paid a higher rate than the minimum prescribed 
for the officer's classification at that time. 

21.—Higher Duties. 
An officer engaged on duties carrying a higher rate of 

salary than his/her ordinary classification, shall be paid the 
higher salary for the time so engaged provided the 
engagement is for no less than 5 consecutive working days. 

Where an officer has worked two periods of 5 consecutive 
days or more in one year on duties carrying a higher rate of 
salary, then any subsequent higher duties in that year shall 
be paid for at the higher salary rate. 

22.—Public Holidays. 
(1) (a) The following day or days observed in lieu 

shall, subject to this subclause be allowed as 
holidays without deduction of pay, namely. 
New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour 
Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday 
by arrangement between the parties in lieu of 
any days named in this subclause. 

(b) When any of the days mentioned in para- 
graph (a) hereof falls on a Saturday or a 
Sunday the holiday shall be observed the next 
succeeding Monday. 

(c) Where a holiday or substituted holiday 
prescribed in paragraphs (a) or (b) hereof 
falls on a day not usually observed by the 
school as a holiday, and upon which the 
officer is required to work, the officer shall 
have one (1) day added to Annual Leave. 

(d) Where a holiday or substituted holiday 
prescribed in paragraphs (a) or (b) falls 
during term or Christmas vacation, in a 
period where the officer is stood down 
without pay because he/she is not required to 
work and is not being paid annual leave or 
other leave, such officers shall be entitled to 
payment for such holidays. 

23.—Superannuation. 
(1) Employer Contributions 

(a) An employer shall contribute to superannuation 
for each eligible officer in accordance with 
Federal Legislation to one of the following 
approved superannuation funds: 

(i) CONCEPT ONE—superannuation plan 
which was established and is governed by a 
trust deed and rules dated 23 September 
1986, as amended; and 

(ii) an exempted fund allowed by subclause (3) 
of this clause. 

(b) Employer contributions shall be paid at least 
monthly for each week of service that the eligible 
officer completes with the employer. 

(c) "Ordinary Time Earnings" means the salary or 
other remuneration periodically received by the 
officer in respect to the time worked in ordinary 
hours and/or any other rate paid for all purposes 
of the award to which the officer is entitled for 
ordinary hours of work. 

(2) Fund Membership 
(a) "Eligible Officer" shall mean a full time or part 

time officer employed under the terms of this 
award. 

(b) An officer shall not be eligible to join the fund 
until he/she has completed one month's satisfac- 
tory service. On completion of this period the 
officer shall be entitled to the appropriate em- 
ployer contribution, from the date of the officers' 
commencement. 

(3) Exemption 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this award: 
(a) was contributing to a superannuation fund, in 

accordance with an order of an industrial tribunal; 
or 

(b) was contributing to a superannuation fund in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of officers and 
makes payment for officers covered by this award 
in accordance with that order or award; and 



(c) subject to notification to the Union, was contribut- 
ing to a superannuation fund for officers covered 
by this award where such payments are not made 
pursuant to an order of an industrial tribunal. 

(d) was not contributing to a superannuation fund for 
officers covered by this award; and 

(i) written notice of the proposed alternative 
superannuation fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative superannuation fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
fund by notifying the Western Australian 
Industrial Relations Commission of a dis- 
pute. 

(4) The employer shall provide such facilities as is 
appropriate to ensure that all officers are adequately 
informed of the provisions of the superannuation funds 
available. 

24.—Consultative Provisions. 
(1) The parties to this award are committed to award 

modernisation and to the improvement of the efficiency of 
the independent school sector in Western Australia. 

(2) In order to facilitate the outcomes as determined in 
paragraph (1) above, there shall be established an independ- 
ent schools consultative committee with equitable represen- 
tation of employers and the Union which will provide: 

(a) for the continuation of the award restructuring 
process as determined, from time to time, by the 
Western Australian Industrial Relations Commis- 
sion; 

(b) a forum which will deal with ongoing claims for 
salary and conditions; 

(c) the means by which positive assistance can be 
given to areas of common concern, the settlement 
of disputes at an industry level, the support for 
professional development and the development of 
the independent school sector generally. 

Schedule. A—Parties. 
Name; Address. 

Employer Parties 
The Anglican Schools Commission (Inc.) PO Box 653 

Morley WA 6062. 
Aquinas College Mt Henry Road, Manning WA 6152. 
Association of Independent Schools Of Western Australia 

(Inc.) 3/41 Walters Drive, Herdsman Business Park, 
Osborne Park WA 6017. 

Bible Baptist Christian Academy Lot 374 Chidlow Street, 
Mt Helena WA 6555. 

Catholic Education Commission of WA 50 Ruislip Street, 
Leederville WA 6007. 

Community School 160 High Street, Fremantle WA 
6160. 

Forrestfield Christian School 336 Hawtin Road, For- 
restfield WA 6058. 

Guildford Grammar School 11 Terrace Road, Guildford 
WA 6055. 

Hale School Hale Road, Wembley Downs WA 6019. 
Korsunski-Carmel School Cresswell Road, Dianella WA 

6062. 
Kulkarriya Community School PO Box 3, Fitzroy 

Crossing WA 6765. 
Methodist Ladies College 356 Stirling Highway, Clare- 

mont WA 6010. 
Montessori School 18 Montessori Place, Kingsley WA 

6026. 
Perth College 31 Lawley Crescent, Mount Lawley WA 

6050. 
Penrhos College 101 Morrison Street, Como WA 6152. 

Presbyterian Ladies College (Inc.) 14 McNeil Road, 
Peppermint Grove WA 6011. 

The Roman Catholic Archbishop of Perth (Inc.) Victoria 
Square, Perth WA 6000. 

Scotch College (Inc.) 76 Shenton Road, Claremont WA 
6010. 

Seventh Day Adventist School Cnr Nineth Road and 
Wungong Roadm, Armadale WA 6112. 

Speech and Hearing Centre for Children (WA) Inc. Dodd 
Street, Wembley WA 6014. 

St Hilda's Anglican School For Girls (Inc.) Bay View 
Terrace, Mosman Park WA 6012. 

St. Mary's Anglican Girls School (Inc.) Elliott Road, 
Karrinyup WA 6018. 

Trinity College Riverside Drive, East Perth WA 6004. 
Wesley College 40 Coode Street, South Perth WA 6151. 

Union Party 
The Independent Schools Salaried Officers' Association 

of Western Australia, Industrial Union of Workers 110 
Charles Street, West Perth WA 6005. 

THE ROYAL AUTOMOBILE CLUB OF W.A. 
(INCORPORATED) ENTERPRISE BARGAINING 

AGREEMENT 1993 
No. AG 21 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia 
and 

The Royal Automobile Club of W.A. (Inc.) 
No. AG 21 of 1992. 

COMMISSIONER R. N. GEORGE. 
17 March 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 21 of 1992. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr M. Beros on behalf of the Respondent, and by consent 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the following schedule titled The Royal 
Automobile Club of W.A. (Incorporated) Enterprise 
Bargaining Agreement 1993 No. AG 21 of 1992, 
signed by me for identification, be registered as an 
Enterprise Bargaining Industrial Agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—Title. 
This Agreement shall be known as The Royal Automobile 

Club of W.A. (Incorporated) Enterprise Bargaining Agree- 
ment 1993, No. AG 21 of 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Single Bargaining Unit 
7. Background 
8. Continuous Improvement Activities 1992-3 
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9. Wages 
10. Dispute Settlement Procedure 
11. Commitments 
12. Renewal of Agreement 

Schedule A—Signatories to Agreement 

3.—Incidence and Parties Bound. 
(1) This agreement shall have effect throughout the Perth 

metropolitan area. 
(2) This agreement shall apply to and be binding upon the 

Royal Automobile Club of W.A. (Incorporated), the Metals 
and Engineering Workers' Union—Western Australian 
Branch and all persons employed by The Royal Automobile 
Club of W.A. (Incorporated) in the following areas of its 
operations, being:— 

(a) Those persons covered by terms and conditions of 
the R.A.C. Patrolmen's Award 1988. 

(b) Those persons employed as service Attendants, 
Vehicle Inspectors and Senior Vehicle Inspectors. 

(3) The parties accept they are bound by the terms of this 
agreement for its period of operation and will oppose any 
applications by other parties to be joined to this agreement. 

(4) The parties to this agreement will comply with its 
terms, notwithstanding the provisions of any Award, Order 
or Industrial Agreement by which they are covered. 

4.—Date and Period of Operation. 
This agreement shall operate from the commencement of 

the first pay period beginning on or after 26 February 1993 
and shall remain in operation until 31 December 1993 at 
which time it shall cease to operate unless renewed 
following its review pursuant to Clause 12.—Renewal of 
Agreement, hereof. 

5.—Relationship to Parent Award. 
(1) This agreement shall be read and interpreted wholly 

in conjunction with the R.A.C. Patrolmen's Award 1988 for 
those employees covered by that award. 

(2) Where there is any inconsistency between this 
agreement and the parent award, this agreement shall prevail 
to the extent of the inconsistency. 

6.—Single Bargaining Unit. 
(1) The employees and union covered by this agreement 

have formed a single bargaining unit within the Royal 
Automobile Club of W.A. (Incorporated) in accordance with 
the requirements of the Western Australian Sate Wage Case 
Decision in January 1992. 

(2) The single bargaining unit has held negotiations and 
full agreement on the terms of this agreement has been 
reached between the parties. 

(3) The parties to this agreement agree that relevant 
information to enable the effective monitoring of productiv- 
ity benefits flowing from this agreement will be made 
available. 

7.—Background. 
(1) The parties to the award, referred to in Clause 

3.—Incidence and Parties Bound hereof, see this Enterprise 
Bargaining Agreement as a continuing programme of 
restructuring and consolidation of Structural Efficiency 
Principles introduced as a result of the 1987 State Wage 
Case Decision. 

(2) The parties recognise that this agreement, along with 
amendments to the parent award and considerations which 
will come into place during the term of this agreement, shall 
lead to the fruition of the Structural Efficiency principles 
introduced in 1987. 

(3) Fundamental to maintaining results already gained 
and to further commit the parties to continuing Structural 
Efficiency reform, the following initiatives have been put in 
place:— 

(a) A Consultative Committee has been established to 
facilitate consultation between the employer and 

employees with a view to' maintaining and 
developing a skilled and flexible workforce and to 
provide employees with career opportunities 
within the requirements of the award. 

(b) A procedure has been developed to allow for the 
resolution of any grievance or industrial dispute 
that may arise. 

(c) Regular meetings of the Consultative Committee 
have resulted in information sharing and problem 
solving instrumental to greater understanding and 
the promotion of harmonious relations between 
the Club and its employees. 

8.—Continuous Improvement Activities 1992-3 
(1) The parties are committed to the on-going process of 

continuous improvement. During the term of this Agree- 
ment, the parties agree to continue a commitment to 
Structural Efficiency and to implement the following short 
term issues: 

(a) Patrolmen: 
(i) Continuous improvements in plotting and job 

allocation procedures will be implemented 
designed to increase patrol productivity by 
way of reduced non-productive travel and 
time and stand-by time. 
This includes but is not limited to subpara- 
graphs (ii) through (v) below, which have 
been or will be implemented on ratification 
of this agreement by the Commission. 

(ii) To ensure an even spread of patrols over the 
metropolitan area at commencement of each 
shift by way of increased flexibility of work 
arrangement, columns on the established 
roster shall be redefined as designated geo- 
graphical zones, via North, South and East 
plus a Temporary column. 

(iii) "Base starts" as designated in the estab- 
lished roster will be replaced by designated 
geographical point starts in all instances, 
unless advised otherwise by management, 
prior to shift start. 
The designated geographical point starts will 
be in accordance with the zones stipulated in 
subparagraph 8(l)(a)(ii) as follows: 
North Zone:— Floreat, Jersey Street Park- 

ing area, Henderson Park 
South Zone:— East Fremantle, Riverside 

Road parking under Stirling 
Bridge 

East Zone:— East Perth, Number 4 car 
park. 

(iv) These arrangements do not in any way affect 
the agreement entitled, "Pre-shift Call On" 
recorded in the minutes of the 22nd meeting 
of the R.A.C. Joint Committee. 

(v) Unproductive time will be reduced by the 
elimination of unnecessary attendance of 
patrols at headquarters for administration 
purposes, specifically by the use of prepaid 
envelopes for accounting and information 
transfer purposes and the strategic placing of 
replacement gas bottles and spares. 

(b) Vehicle Inspectors: 
(i) Vehicle Inspection Procedures 

(aa) Vehicle Inspection procedures will be 
revised, including workshop and on-site 
procedures, to ensure the inspection 
services meet R.A.C. member's require- 
ments and that productivity is improved. 
A review involving consultation be- 
tween Vehicle Inspectors and R.A.C. 
management will be completed by 31 
January 1993 and will develop the 
following new inspection procedures. 
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— a "mechanical inspection" which 
emphasises the major mechanical 
components of a vehicle and which 
will be completed in approximately 
1.5 inspection periods. 

— a "master inspection" which is 
based on the existing full inspection 
but encompassing changes which 
may add value to the inspection or 
reduce inspection time (particularly 
with respect to current 3 and 4 
inspection period vehicles). 

— an "on-site inspection" which in- 
creases emphasis on the major me- 
chanical components and decreases 
emphasis on cosmetic components. 

The above inspections are to be imple- 
mented by 1 June, 1993. 

(bb) The parties shall report to the Commis- 
sion on progress in the implementation 
of this provision on or before the 1 June 
1993. 

(ii) Automotive Information System 
To improve productivity by improving ac- 
cess to technical information by employees 
and also to add value to the Technical 
Advisory Service to members, the estab- 
lished Automotive Inspection System operat- 
ing in Perth will be expanded and will be 
further introduced at Balcatta and Myaree 
branches. 

(2) The parties agree to implement improvements 
inefficiency of operation over the longer term. 

Specifically, this will include, but is not limited to the 
following: 

(a) Electronic Vehicle Location: 
The introduction of Electronic Vehicles Location 
technology for both patrol vehicles and member 
vehicles will be an aid to effective plotting and 
will give further effect to subparagraph 8(l)(a)(i). 
This will be introduced as soon as the R.A.C. 
establishes its cost effectiveness. 

(b) Award Coverage: 
The parties agree to the establishment of one 
Award to include coverage of Patrols, Service 
Attendants, Vehicle Inspectors and Senior Vehicle 
Inspectors. By so doing, the industrial relations of 
employees covered will be enhanced and the 
administration thereof streamlined. 

(3) The parties agree to cross skilling Patrols and Vehicle 
Inspectors subject to: 

(a) Cost effectiveness of operation. 
(b) Agreement on classification. 

(4) The parties are committed to the finalisation of a 
classification structure during the term of this Agreement 
which will provide a career path within the scope of the 
R.A.C.'s Patrol and Vehicle Inspection Operations. 

9.—Wages. 
(1) The parties agree that an increase of 4.5% on the base 

wage will be paid by the R.A.C. on ratification of this 
agreement; in accordance with the following schedule. 

Base 41/2% Total 
Classification Wage Productiv- Wage 

$ per ity $ per 
week Week 

Patrol 442.50 19.90 462.40 
Vehicle Inspector 522.10 23.50 545.60 
Senior Vehicle Inspector 
(Headquarters) 546.50 24.60 571.10 
Senior Vehicle Inspector 
(Myaree/Balcatta Branch) 538.10 24.20 562.30 
Booking Officer 522.10 23.50 545.60 

73 W.A.I.G. 

Classification Base 41/2% Total 
Wage Productiv- Wage 
$ per ity $ per 
week Week 

Service Attendant 399.80 18.00 417.80 
Vehicle Inspector (Special 
Services) 526.50 23.70 550.20 

10.—Dispute Settlement Procedure. 
The Dispute Settlement Procedure shall be that as 

prescribed in Clause 27.—Avoidance of Industrial Disputes 
in the R.A.C. Patrolmen's Award 1988. 

11.—Commitments. 
(1) All parties undertake that the terms of this Agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings, or 
to depart from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave with pay. 

(3) This agreement prescribes that further wage and salary 
increases shall not be made during its life, except when 
consistent with a State Wage Case decision. 

12.—Renewal of Agreement. 
(1) Three months prior to the cessation of its period of 

operation the parties will review the continuation of this 
agreement, subject to an assessment of achievements in 
productivity and efficiency during its terms. 

(2) The parties to this agreement shall make application 
to the Commission for its cancellation in that it shall cease 
to have affect as at the 31 December 1993. 

Schedule A—Signatories to Agreement. 
The Royal Automobile Club of W.A. (Incorporated) 

Enterprise Bargaining Agreement 1993, No. AG 21 of 1992. 
Signed for and on behalf of 
The Metals and Engineering Workers' Union. W.A. 

Branch. 
John Sharp-Collett, 

State Secretary. 
Signed for and on behalf of 
The Royal Automobile Clubof W.A. (Inc.). 

Mr N. Harrison. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA (ENTERPRISE BARGAINING) 

AGREEMENT 1993 
No. AG 4 of 1993 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

State Energy Commission of Western Australia 
No. AG 4 of 1993. 

COMMISSIONER O. K. SALMON. 
2 April 1993. 

Order. 
HAVING heard Ms M. Robinson on behalf of the Applicant 
and Mr S. Dunstan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O. K. SALMON. 

[L.S.] Commissioner. 



AWARDS/AGREEMENTS— 
Variation of— 

AMBULANCE SERVICE COMMUNICATION 
CENTRE EMPLOYEES' AWARD 1991 

No. A4 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John Ambulance Australia, W.A. Ambulance Service Inc. 
No. 738 of 1992. 

Ambulance Service Communication Centre Employees' 
Award 1991 

No. A 4 of 1991. 
COMMISSIONER S.A. KENNEDY. 

12 February 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is a wage claim. The award 
sought to be varied to is the Ambulance Service Communi- 
cation Centre Employees' Award 1991 ("the Award"). The 
application was filed by The Federated Miscellaneous 
Workers' Union of Australia, W.A. Branch ("the FMWU") 
in June 1992 but the dispute between the parties over the 
claim is of longer standing than that. 

There is no doubt that these parties made sustained efforts 
to resolve the differences between them but to no avail. 
Industrial action was taken by the employees concerned. 
Both sides acknowledge that to some extent this reflected 
frustration at the length of time involved in the negotiation 
processes to them. They agreed that in the interests of 
harmony the issue should be referred for arbitration. 
Nonetheless it is worth noting that even after reaching that 
conclusion these parties continued to discuss the matter and, 
indeed, facilitated the proceedings by their co-operation. 

The FMWU claims that the application should be dealt 
with as "a special case" pursuant to the Wage Fixing 
Principle [(1992) 72 WAIG 191], 

There are two classifications in the Award: Communica- 
tions Officer and Senior Communications Officer. Currently 
the Award provides three salary points for Communications 
Officers ranging from $409.00 per week to $432.30 per 
week. The FMWU claim is for an extension of the salary 
points to six with the base rate to be $427.10 per week 
ranging to $491.00 per week. 

Currently Senior Communications Officers in their first 
year of employment are entitled to $445.70 per week and 
in their third year of employment $471.80 per week. The 
FMWU claim in respect of the Senior Communications 
Officer position is limited to increases in the three existing 
salary points. The rates sought are $508.60 per week in the 
first year of employment, $522.10 in the second year of 
employment and $536.30 in the third year of employment; 
being increases per week respectively of $62.90, $64.30 and 
$64.50. 

Considerable documentary evidence as well as witness 
evidence was put before the Commission. 

The claim involves 15 communications officers employed 
in the Respondent Employer's communication centre. The 
costs of the FMWU's proposal are before the Commission. 

The FMWU's argument can be summarised as follows. 
The rates applied to communication officers and their 
supervisors had not been the subject of any work value 
assessment at all since the decision to replace qualified 
ambulance officers in the communications centre by other 
personnel was taken in 1983 and effected in 1984. What 
happened at that time was a striking of a rate by the 
employer by some reference to clerical rates in the state 
public service. Subsequently classifications in the state 

public service were broad banded and any relativities 
between the communications officers and the public service 
rates were not maintained. It says that this situation contrasts 
the comparability of other rates of the approximately 450 
employees in the ambulance service with public service 
rates. 

The FMWU referred the Commission to rates applying 
in other ambulance service communication centres around 
Australia, most of them staffed by qualified ambulance 
officers, for comparisons. It also referred the Commission 
to rates applying in the communication centres of other 
emergency services such as the police and fire brigade in 
support of its contention that the current rates applying to 
communications officers are clearly without any relative 
work value assessment. 

According to the FMWU, in assessing the worth of the 
work now, die Commission should have regard for the work 
of communications officers since 1984. This then would see 
an evaluation of the effect of changes in training, in 
responsibility, and in duties including the amalgamation of 
telephone and despatch work, and the introduction of new 
computer aided despatch technology. 

The FMWU noted that the current Wage Fixing Principles 
provide that the time from which work value changes in an 
award should be measured is, unless extraordinary circum- 
stances can be demonstrated in special case proceedings, the 
date of operation of the second structural efficiency 
adjustment allowable under the September 1989 State Wage 
Decision. But it says that the Wage Fixing Principles are not 
a bar to going back to December 1984 for a work value 
examination because the circumstances which existed at the 
time of ratification of the second stage structural efficiency 
principle wage increase do establish extraordinary circum- 
stances. 

The Award was varied on 25 June 1990 for the second 
structural efficiency principle adjustment. [Matter No. 125 
of 1992(R2)]. The FMWU says that the memorandum of 
agreement signed at that time and the record of transcript 
of the proceedings reflected an acknowledgement by the 
parties that a work claim for communications staff remained 
to be dealt with and that this primarily arose from the 
prospective introduction of new technology and a significant 
up grading of St John Ambulance communications service. 
According to the FMWU a co-operative process had been 
commenced in 1989 to train and prepare the staff for the new 
equipment and for the parties to consider a claim for 
improved wages. It says that it was an issue in 1989 in the 
work place that a wage claim would be pursued on work 
value grounds. And, it says, it was only delays and problems 
in the implementation of new technology which inhibited its 
pursuance earlier and led at the time of the second stage 
structural efficiency increase to an opening being left for a 
later claim. 

The FMWU says that, having regard for all of the record 
as to wage adjustments and particularly the agreement in 
1990 to reserve a right to pursue a work value claim 
subsequently, the Commission should conclude that special 
case consideration was warranted. 

Thus the FMWU seeks to increase the rates of wage 
payable to Communication Officers and Senior Communi- 
cation Officers employed by the Respondent on the grounds 
that the increases sought— 

• would reflect changes in work value since 
December 1984 and not accounted for in the 
Structural Efficiency process and further work 
value resulting from changes in technology; and 

• would restore an equitable base between these 
employees and employees elsewhere who perform 
work which is the same or substantially the same 
as the Communications Centre staff; and 

• would determine appropriate relativities within 
the Award and with other awards applying to the 
Respondent's operations. 

The Respondent strongly denies the FMWU's interpreta- 
tion of the 1990 memorandum of agreement and the 
understanding between the parties at that time so far as a 
prospective work value claim was concerned. It acknowl- 
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edges that the introduction of new technology anticipated in 
1990 had actually occurred much more slowly than expected 
and that these delays were a source of frustration to 
everyone. It says, effectively, that the attempt now to go 
back to 1984 for an evaluation of work value reflects the 
frustration in the work place at the delay in the ability to 
pursue the wage claim. 

The Respondent acknowledges that changes in the radio 
and computer added despatch systems since 1990, together 
with additional training and skills necessary to trial and 
implement the new systems, do justify a review of the wages 
of communications officers. It emphasises that this should 
be a final assessment; that it should not be open to the 
FMWU to come back on another occasion in relation to that 
technology; and, most importantly for the purposes here, 
that it should be limited to an evaluation of the changes since 
1990. 

Further the Respondent says that as the Award is a 
minimum rates award, the Wage Fixing Principles require 
that any work value adjudication which results should 
include a minimum rates adjustment consideration. It 
submitted an exhibit which incorporates minimum rates and 
supplementary payments structure by reference to metal 
trades standards with the highest classification being the 
bench mark set at 98%; that being seen by it as reasonably 
within the frame of other minimum rates adjustments such 
as applies to security officers award in the private sector. 
The Respondent acknowledges the arbitrary nature of these 
relativities and suggested that an avenue be left open for the 
parties to review internal relativities in the Award and 
consideration of competency based training and, possibly, 
in concert with an analysis of competency standards 
involving the ambulance officers. According to the Respon- 
dent then, this would be an acknowledgement of the special 
circumstances in terms of the structural efficiency arrange- 
ments. 

So far as the work value is concerned, the Respondent 
says that other than the new technology, little has changed. 
It notes that the prerequisite for employment as a communi- 
cation officer is only Year 10 schooling. The Respondent 
says that much of the work carried out is actually quite 
routine and undemanding though it acknowledges that its 
suggested frame of incremental points reflects its view that 
experience results in greater proficiency in this area. 

The Respondent acknowledges the accuracy of the 
FMWU information on rates and organisation applying in 
communication centres of other ambulance services. So far 
as ambulance officers go, it emphasised that no direct 
comparisons can be drawn at this stage because the process 
of evaluation of competencies is still underway. It rejects 
any nexus or relativity with the public service. And it 
submits that rates in other emergency services such as police 
and fire brigade communication centres are of no direct 
comparability because these result from paid rates awards 
while the award being considered here is a minimum rates 
one. 

The record of the wage adjustment at the time of the 
structural efficiency principle changes is dealt with subse- 
quently. The record between them to date as to minimum 
rates adjustments is also relevant. 

When the wage adjustment of 2.5% allowable under the 
Wage Fixing Principles was incorporated in the Award in 
October 1991 the parties informed the Commission that they 
intended to commence minimum rates adjustment discus- 
sions in November 1991. But the parties have made no real 
progress in that respect. This appears to be due to the small 
number of employees who would be affected and, more 
particularly, the extent to which these parties have sought 
to date to pursue the establishment of competencies and 
relativities for ambulance officers. It seems that there is 
consensus between them that the establishment of compe- 
tencies and relativities for communications officers would 
be best carried out after the completion of that task. That 
course seems quite sensible to me but the problem is that 
the prospects for an early resolution of the competencies and 
relativities of ambulance officers appears distant at this 
stage and, in the absence of proper evaluation, any minimum 
rates adjustment structure could not be purported as actually 

establishing relativities. It may be that in the circumstances 
here the requirement for a structuring of the total rates to 
account for a base rate and supplementary payment could 
be imposed with a proviso for subsequent review as the 
Respondent suggests. This dealt with subsequently. 

I turn now to the 1990 memorandum of agreement 
between the parties. This, of course, is crucial for the 
consideration of the special case claim. 

The 1990 memorandum of agreement between the parties 
for the purposes of the second stage structural efficiency 
wage increase included the following: 

(5) It is agreed that the parties are committed to 
discussing an appropriate work value claim for 
Communication Centre staff in the event that the 
introduction of new technology results in a 
significant net addition to their skills and responsi- 
bilities. 

The term is an agreed term of a document produced 
between the parties put in support of their then common 
position before the Commission. They now disagree as to 
its meaning. On the one hand the FMWU says it reflects an 
agreement to discuss a wage value claim with unlimited 
reference. On the other hand the Respondent says the 
agreement reflected a (belated) reservation of a right to raise 
a claim (a right with which the Respondent agreed) for an 
increase in wages on top of the then rates and subject to a 
"significant net addition in value of work" resulting from 
the new technology. 

And, so far as the Respondent is concerned, this position 
is vindicated by the Wage Fixing Principles avenues and 
supported by witness evidence. The FMWU, of course, says 
that the Wage Fixing Principles only mean that the special 
case avenue must be pursued now in lieu of any other avenue 
and it relies on its interpretation that the agreement was to 
allow for a total work value assessment after the implemen- 
tation of the new technology, supported by wimess evidence 
going to the raising of work value in the work place as early 
as 1989, for access. 

I have examined these competing views and the evidence 
carefully in coming to the following conclusions. 

In establishing just what was the agreement between the 
parties in 1990, where these were made express in terms, I 
consider that the statutory rules of interpretation should 
apply. That is, the terms as expressed must be examined in 
the context of the document as a whole for their ordinary 
meaning. If that meaning is clear then there is no warrant 
to go any further. If the term is ambiguous then it is possible 
to refer to extrinsic aids to establish the true meaning. 

On my reading of the term now in dispute, the agreement 
of the parties to discuss a work value claim for communica- 
tion officers was to be triggered by a conclusion that the 
introduction of new technology resulted in a significant net 
addition to their skills and responsibilities. There is no 
express limitation of any work value assessment to the value 
of the net addition. It is the conclusion that skills and 
responsibilities have been added to which is to be the 
catalyst for "the work" to be evaluated for the purposes of 
establishing its value. And the Respondent (as well as the 
FMWU) say that the implementation of the new technology 
warrants work value consideration. Accepting that, then the 
pre-condition for the agreement is to consider the value of 
the work is met. 

And, while in my view it is not necessary to go any 
further, I note that the evidence is that the work of 
communications officers has never been subjected to work 
value testing in the Commission and that the Respondent 
itself is anxious not to undervalue or demean the work of 
these employees. 

And to so the Wage Fixing Principles in general terms. 
Clearly and relevantly there is a cut off proviso contained 
therein for the purposes of work value considerations. It is 
an approach which has been adopted on other occasions by 
the Commission in Court Session in State Wage Cases. The 
moral is that those who would assert that certain employees 
warrant wage increases on work value grounds, namely 
unions, can hardly rest in righteousness on such claims. The 
record might be of no use to that union's members other than 



as a measure of neglect. Now it is only the avenue of 
"special case" which can be an alternative to the cut off 
point. But in my view the circumstances here of the 1990 
reservation are sufficient to warrant that consideration. This 
claim constitutes a special case. 

1 turn now to the matter of work value. 
The principal duties of the persons staffing the communi- 

cation centre involve receiving telephone calls for ambu- 
lance services and acting on these in the despatch of 
ambulances; determining the priorities to apply in the 
process. There are also duties in liaising with other 
emergency services and the media, in monitoring ambulance 
movements, in ensuring that due breaks are able to be taken 
by ambulance officers, in undertaking training as required 
and in maintaining a knowledge of medical protocols. There 
are no specific pre-requisite qualifications for entry into this 
work other than a Year 10 education level but it is clear from 
the evidence that there are essential qualities required for the 
carriage of the work. Not surprisingly these include a level 
of maturity and abilities to record accurately and to 
communicate accurately. More significant perhaps is the 
need for level headedness and steadiness in emergency 
situations. A supervisor is required to have all the necessary 
attributes and skills at a higher level than communication 
officers; and to train as necessary and to supervise or assist 
as necessary. The centre was staffed by qualified ambulance 
officers until the mid 1980's. The duties of telephonist and 
radio despatch are combined. 

Having regard for all the evidence of the duties involved, 
the degree of responsibility involved, the level of training 
and the entry requirements I have concluded as follows. 

The qualities which a communication officer in an 
ambulance service must have include maturity, an ability to 
act quickly, coolness under pressure, organisation skills, 
familiarity with the metropolitan area and clarity of 
expression. It is noted that the requisite education level on 
entry is not high but this can not be taken too far. Indeed, 
given the nature of the job, it is likely that the need for 
maturity and demonstrable skills is more important on entry. 
Certainly all the employee witnesses called amply demon- 
strated this for practical purposes. And the employer, not 
surprisingly, seems to have applied this criterion at the 
selection point. The implementation of new technology and 
the development of the range of duties and the training on 
the job are significant. 

It is not possible to directly compare the work of the 
communications officers with the public service. No nexus 
is established or can be maintained. I have noted the rates 
applying in the other emergency services but the fact of paid 
rates in these areas is a significant factor limiting any direct 
comparison. The rates applying in communications centres 
of other ambulance centres also pose problems for compar- 
isons. For one, there is the prevalence of qualified 
ambulance officers carrying out the work. And then there are 
different mixes of duties and supervisory distinctions as well 
as differences in technology application. 

In Victoria the communications centre staffing is by 
qualified ambulance officers with the telephone function 
separate to the despatch function and with the rates, 
including an allowance of $17.50 for working in the centre, 
ranging from $545.80 per week to $629.65 at supervisor 
level. Ambulance officers in the communication centre in 
Queensland have been replaced on a trial basis by 
non-ambulance qualified personnel on rates of $486.55 per 
week for communications operator and $762.70 per week at 
the supervisory level. The telephone and despatch duties are 
combined there and it appears that the size of the 
Queensland operations is similar to the operations in this 
State. In South Australia the telephone and despatch 
functions are separate and the centre is staffed by qualified 
ambulance officer on weekly rates of $563.80 for the day 
shift telephonist, $586.35 per week (including a 4% loading 
for computer aided despatch duties), and $594.50 for what 
are designated team leaders. In the Northern Territory the 
telephone and despatch duties are combined with qualified 
ambulance officers in the communications centre and with 
a weekly rate of $526.20 applying. 

There are some notable features in other states; for 
instance, the payment of an allowance to the ambulance 
officers working in the control room in Victoria and a 4% 
loading paid to ambulance officers in the position of 
Co-ordinator in the control room in South Australia. But, 
again no substantive parallels can be drawn. Perhaps the 
most useful parallel is with the situation in Queensland 
where non-ambulance officers are carrying out the work. In 
that State too there are only two classifications; Communi- 
cations Operator (at $486.55 per week) and Communication 
Centre Supervisor (at $762.70 per week) the rates applying 
being significantly higher than those proposed by the 
FMWU. 

Having regard for all the evidence before me as to the 
work I have concluded that while it can not be established 
that there is a direct comparability between the work of these 
employees and employees in ambulance services elsewhere, 
nonetheless it appears that the rates in the Award are so far 
out of kilter with those applying elsewhere as to be 
unreasonable. And again, while there is no direct compara- 
bility established between the work of these employees and 
employees in other emergency services communications 
centres which could give rise to any nexus (even leaving 
aside the paid rates aspect which is a very significant 
difference), there is nothing in that area which could suggest 
that the current rates in the Award are near to the value of 
work or that the FMWU claim is extravagant. 

There is another point of course. This is a minimum rates 
award. As noted the second structural efficiency principle 
adjustment was made to the Award in 1990. No minimum 
rates adjustment has commenced. No competencies have 
been established, or relativities established and nor, it 
appears, have there been any progress towards this. 

I accept the Respondent's contention that the minimum 
rates adjustment process is an avenue to apply to this Award 
and I recognise the proposal raised by the Respondent that 
a metal trades relativity could be established with some 
reservation of review opportunity. This might well be a 
practical course to follow, though there has been little if any 
discussion between the parties as to the correctness of the 
relativities proposed. 

In essence all of this points to the need for the parties to 
undertake the work of competency evaluation and relativi- 
ties within the award and in relation to other employees in 
the same services. But it also seems to me that in all these 
circumstances an imposition of a relativity by the Commis- 
sion would be premature; though a requirement for the 
parties to consider this course expeditiously (including the 
Respondent's suggestion) would not be. 

And so to the rates. As noted, while the rates applying 
elsewhere can not be said to provide a direct, substantive 
guide, they do suggest that the current rates applying in 
Western Australia underrate the work value considerably. 
And in the same context the claim of the FMWU can hardly 
be said to be extravagant. 

On the basis that the parties should get on with the 
minimum rates exercise I am prepared to largely endorse the 
claim of the FMWU. The rates now struck are arbitrarily 
based on broad conclusions as to work value and not on any 
nexus. However, the decision which results must mean, of 
course, that the issue of all work value in relation to the new 
technology is determined. There is no avenue for double 
counting. 

As to operative date I have decided that, having regard 
for budgetary factors and the fact that at the time of hearing 
the new technology was not fully operational, the increases 
should be in two stages. The first instalment will have an 
operative date of the first pay period on or after the 25th day 
of November and the second instalment will have an 
operative date of the first pay period on or after the 25th day 
of February 1993. 

5 March 1993 

Reasons for decision and minutes of orders in this matter 
issued on 12 February 1993. At the speaking to the minutes 
the employer raised a question as to the application of the 
decision in respect of each of the employees affected. In 
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effect it queried whether any movement of an employee on 
the new wages scale should be related to the level applying 
prior to the decision or not 

This question was not dealt with in the reasons for 
decision. Accordingly it could not be said that the minutes 
were in error because of a failure to reflect those reasons. 
In essence the Respondent's submission could only go to a 
failure of the Commission to deal with an issue between the 
parties properly before it. The Respondent was given 24 
hours to specify to the Commission its particulars of the 
alleged omission. However that did not occur and a further 
examination of the record has not added to the matter. There 
is no reason for the Commission to take it further. 

The order which issues will reflect the minutes other than 
the typographical errors identified at the speaking to the 
minutes will be corrected and that the additional phrases of 
specification as to levels which were raised by the FMWU 
at the speaking to the minutes and agreed to by the 
Respondent will be included. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

St John Ambulance Australia, W.A. Ambulance Service Inc. 

No. 738 of 1992. 

Ambulance Service Communication Centre Employees' 
Award 1991 

No. A 4 of 1991. 

COMMISSIONER S.A. KENNEDY. 

9 March 1993. 
Order. 

HAVING heard Ms S. Jackson on behalf of The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
and Mr M. O'Connor on behalf of the St John Ambulance 
Australia, W.A. Ambulance Service Inc., now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1989 do hereby order— 

1. That the Ambulance Service Communication 
Centre Employees' Award 1991 as amended be 
further varied in accordance with the following 
schedule. 

2. That the rates in Column A of Clause 9.—Wages 
shall have effect from the beginning of the first 
pay period on or after the 25th day of November 
1992. 

3. That the rates in Column B of Clause 9.—Wages 
shall have effect from the beginning of the first 
pay period on or after the 25th day of February 
1993. 

(Sgd.) S.A. KENNEDY, 
IL.S.l Commissioner. 

Schedule. 
Clause 9.—Wages: Delete this clause and insert the 

following in lieu thereof: 
9.—Wages. 

The minimum rates of weekly wages payable for officers 
covered by this Award shall be as follows: 

A B 
Operative Operative 

Date Date 
ist pay period 1st pay period 

on or after on or after 
25/11/92 25/02/93 

$ $ 
(I) (a) Communications Officer: 

1st year of employment 418.00 427.00 
2nd year of employment 430.00 439.00 
3rd year of employment 442.00 452.00 
4th year of employment 456.00 466.00 
5th year of employment 466.00 476.00 
6th year of employment, 
and thereafter 481.00 491.00 

(b) Senior Communications 
Officer: 
Ist year of employment 
in this rank 488.00 508.00 
2nd year of employment 
in this rank 497.00 522.00 
3rd year of employment 
in this rank and therafter 510.00 536.00 

(2) Where casual officers are employed, they shall be paid 
at the rates prescribed in paragraph (a) of subclause (1) of 
this clause, as applicable to first year of employment, plus 
20%. Any casual officer shall only be employed for periods 
of less than two weeks duration. 

CATERING WORKERS' (RACECOURSE, SHOW 
AND SPORTING GROUNDS) AGREEMENT, 1976 

No. 47 of 1976. 
INDUSTRIAL AGREEMENT. 

No. 1 of 1980. 
Registered: 

THIS Agreement made in pursuance of the Industrial 
Arbitration Act, 1912-79, this 31st day of January, 1980, 
between the Federated Liquor and Allied Industries Em- 
ployees' Union of Australia, Western Australian Branch, 
Union of Workers, (hereinafter referred to as the "Union") 
of the one part and Top Catering Pty Ltd, Kwik Snax Pty 
Ltd, Lambeg Pty Ltd, (Trading as New Embassy Caterers) 
and Consolidated Catering Services Pty Ltd, (hereinafter 
referred to as the "Employer") of the other part, whereby 
it is mutually agreed by and between the parties as follows— 

Whereas the parties hereto being the parties to an 
Industrial Agreement made on the 19th day of August, 1976, 
and numbered 47 of 1976, do mutually agree that the said 
Industrial Agreement shall be and the same is hereby varied 
in the following manner to operate as from the 1st February, 
1980, that is to say— 

Clause 11—Wages. 
Delete subclause (1) from this clause and insert in 

lieu thereof the following— 
(1) Classifications (total wage per week): 

$.0 
(1) Chef 163.90 
(2) Qualified Cook 148.20 
(3) Cook employed alone 139.30 
(4) Other cooks 136.80 
(5) Bar attendant 138.90 
(6) Head Waiter/Waitress 148.20 
(7) Head Steward/Stewardess 148.20 
(8) Hostess 148.20 
(9) Waiter/Waitress 134.50 

(10) Steward/Stewardess 134.50 
(11) Cashier 138.90 
(12) Storeman 136.70 
(13) Snack Bar Attendant 134.50 
(14) Kitchenhand 132.60 
(15) Cleaner 132.60 
(16) General Hand 132.60 



In witness whereof the parties hereto have executed this 
agreement on the day and year first hereinbefore written. 

Signed for and on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers— 
J. D. Anastasakis, Acting President. 
E. L. Fry, Secretary-Treasurer, 
in the presence of—J. M. Zimmermann. 
Signed for and on behalf of Top Hat Catering Pty Ltd, and 
Kwik Snax Pty Ltd— 
P. A. H. Hickson. 
in the presence of—J. M. Zimmermann. 
Signed for and on behalf of Lambeg Pty Ltd—(Trading as 
New Embassy Caterers)— 
R. A. Harvey. 
in the presence of— 
J. M. Zimmermann. 
Signed for and on behalf of Consolidated Catering Services 
Pty Ltd— 
S. R. Soutter. 
in the presence of— 
J. M. Zimmermann. 

CCA SNACK FOODS PTY LIMITED (WESTERN 
AUSTRALIA) ENTERPRISE AGREEMENT 1992 

No. AG 5 of 1992 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

3. Clause 3.—Scope: Delete subclauses (1) and (2) of this 
clause and insert in lieu thereof— 

(1) The area and scope of this Agreement shall be the 
same as that prescribed in the: 
(a) Metal Trades (General) Award 1966 (No. 13 

of 1965); 
(b) Transport Workers' (General) Award No. 10 

of 1961; 
(c) Food Industry (Food Manufacturing or Proc- 

essing) Award (No. A 20 of 1990); 
as at the 23rd day of November 1992 insofar as 
these Awards applied to the employees of The 
Smith's Snackfood Company Limited. 

(2) This Agreement shall apply to the persons 
employed by The Smith's Snackfood Company 
Limited at the worksite located at Bannister Road, 
Canning Vale in the State of Western Australia in 
the classifications listed in Clause 16.—Wages of 
this Agreement. 

4. Clause 4.—Parties: Delete this clause and insert in lieu 
thereof— 

4.—Parties. 
The parties to this Agreement are: 

The Smith's Snackfood Company Limited (here- 
inafter "the Company"); 
The Food Preservers' Union of Western Australia, 
Union of Workers (hereinafter "the FPU"); 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch 
(hereinafter "the TWU"); 
Metal and Engineering Workers' Union—West- 
em Australia (hereinafter "the MEWU"); 

provided that "Unions" shall mean the three unions 
named in the foregoing and "Union" shall mean any 
one of the three unions named in the foregoing. 

Smith's Snackfood Co Ltd and Others 
No. 43 of 1993. 

COMMISSIONER C. B. PARKS. 
1 April 1993. 

Order. 
HAVING heard Ms B. Gavranich on behalf of the Applicant 
and Mr A.D. Lucev on behalf of Smith's Snackfood Co Ltd, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the CCA Snack Foods Pty Limited (Western 
Australia) Enterprise Agreement 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from 1 January 1993. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

DRY CLEANING AND LAUNDRY AWARD 1979 
No. R 35 of 1978 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Eric Dry Cleaners and Others 
No. 79 of 1993. 

Dry Cleaning and Laundry Award 1979 
No. R 35 of 1978. 

SENIOR COMMISSIONER G. G. HALLIWELL. 
15 March 1993. 

Schedule. 
1. Delete the Agreement title and insert in lieu thereof— 

THE SMITH'S SNACKFOOD COMPANY LIMITED 
(WESTERN AUSTRALIA) ENTERPRISE AGREE- 
MENT 1992 

2. Clause 1.—Title: Delete this clause and insert in lieu 
thereof— 

1.—Title. 
This Agreement shall be referred to as "The Smith's 

Snackfood Company Limited (Western Australia) 
Enterprise Agreement 1992". 

HAVING heard Ms D. Biaskett on behalf of the Applicant 
and Ms C. Fitz Gibbon on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Dry Cleaning and Laundry Award 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 3rd 
day of March, 1993. 

(Sgd.) G. G. HALLIWELL. 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: 
(a) Delete the words "Schedule of Respondents" and 

insert in lieu thereof the following: 
Schedule A—Respondents 

(b) Immediately following the words "Schedule A— 
Respondents" insert the following: 

Schedule B—Parties to Award 
2. Clause 6.—Definitions: Delete subclause (6) of this 

clause and insert in lieu thereof the following: 
(6) "Union" for the purposes of this Award shall 

mean the Federated Miscellaneous Workers 
Union of Australia, Western Australian Branch. 

3. Clause 32.—Maternity Leave: Delete the word 'order' 
where it appears in paragraph (d) of subclause (3) and insert 
in lieu the word 'award'. 

4. Clause 34.—Superannuation: Delete the preamble to 
subclause (5) of this clause and insert in lieu thereof the 
following: 

(5) Exemptions: 
Exemptions from the requirement of this clause 
shall apply to an employer who at the date of 
operation of this clause: 

5. Schedule of Respondents. 
(a) Delete the title of this Schedule and insert in lieu 

thereof the following: 
Schedule A—Respondents 

(b) Delete "Alsco Linen Service Pty Ltd, 228 Great 
Eastern Highway, Rivervale" from this Schedule where it 
appears and insert in lieu thereof the following: 

Alsco Linen Service Pty Ltd 
33-37 Canvale Road 
Canningvale 
[As at 3 March 1993—not operating in Dry Cleaning 
Industry] 

6. Following Schedule A—Respondents, insert the 
following new schedule: 

Schedule B—Parties to Award 
Eric Dry Cleaners 
Burt Street 
Boulder WA 6432 
Valiant Dry Cleaners 
Frederick Street 
Albany WA 6330 
North Star Steam Laundry and Dry Cleaners 
Edgar Street 
Port Hedland WA 6721 
Busselton Dry Cleaners 
43 Nuove Street 
Busselton WA 6280 
Four Seasons Dry Cleaners 
Katanning WA 6317 
Eimes Dry Cleaners and Laundry 
Norseman Road 
Esperence WA 6450 
Alsco Linen Service Pty Ltd 
33-37 Canvale Road 
Canningvale WA 6155 
Federated Miscellaneous Workers' Union of Australia, 
WA Branch 
61 Thomas Street 
SUBIACO WA 6008 

IRON ORE PRODUCTION AND PROCESSING 
(GOLDSWORTHY MINING LIMITED) AWARD 

No. A 43 of 1981 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BHP Iron Ore Ltd 

and 

The Australian Workers' Union, 
West Australian Branch, Industrial 

Union of Workers and Others 

No. 292 of 1993. 

Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award 

No. A 43 of 1981 

COMMISSIONER J. F. GREGOR. 

2 April 1993. 
Order. 

HAVING heard Mr R. Woodward on behalf of BHP Iron 
Ore Ltd and Mr R. Keegan on behalf of the Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers' 
Union of Australia—Western Australian Branch and the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); Mr D. Bartlem on 
behalf of the Metal and Engineering Workers' Union— 
Western Australia and Mr S. Booth on behalf of The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

(1) That the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No. A 43 
of 1981 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the 3rd day of April 1993 until 
the 2nd day of April 1994. 

(2) That where the provisions of the Appendix 
conflict with the Award, the Appendix shall apply 
for the term prescribed in (1) hereof. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1. Appendix 1: Delete the preamble of this Appendix and 
insert in lieu thereof the following: 

In lieu of the corresponding provisions in the Award 
the following provisions which have been agreed in an 
Enterprise Bargain shall apply from the 3rd day of 
April 1993 to die 2nd of April 1994. 



LAUNDRY WORKERS' AWARD 1981 
No. A 29 of 1981 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Alsco Linen Service Pty Ltd and Others. 
No. 951 of 1992. 

Laundry Workers' Award, 1981 
No. A 29 of 1981. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1993. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Ms C. Fitz Gibbon on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Laundry Workers' Award, 1981 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 3rd day 
of March, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Delete this clause and insert in 

lieu thereof the following: 
6.—Definitions. 

(1) "Laundry Employee—Grade 1" means:— 
— An employee in the first 6 months (991 

hours inclusive of public holidays and 
annual leave) of employment with no 
previous experience in the industry. 

— Works under routine supervision either 
individually or in a team environment. 

— Responsible for own work subject to 
detailed instructions. 

— Carries out duties in a safe, responsible 
and efficient manner. 

Indicative of tasks which an employee at this level 
may perform are the following:— 

1. Be able to identify and classify items of 
linen/garments and associated simple tasks. 

2. Be able to load and unload drying machines. 
3. Be capable of simple keyboard operations. 
4. Maintain simple production records. 
5. Clean machines. 

Furthermore, an employee at this level will be 
trained in at least one of the following work 
brackets:— 
Bracket 1 

1. Perform all manual or machine folding/ 
hanging operations on linen/garments. 

2. Perform all ironing machine functions either 
manually or with the aid of semi-automatic 
or automatic feeding, folding and preparing 
equipment. 

3. To operate a tunnel finisher. 
4. To use a heat seal or heat marking machine 

or to mark linen with any other type of 
machine manually. 

5. Packing of garments/linen for customer sup- 
ply. 

Bracket 2 
1. Operate any washing, drying and extracting 

equipment. 
2. Operate towel unwinding equipment. 

Bracket 3 
1. Operate any textile pressing machine. 

Bracket 4 
1. Manual or machine repairer of garments or 

linen. 
(2) "Laundry Employee—Grade 2" means:— 

An employee with at least 6 months employ- 
ment in the industry who can competently perform 
the tasks required of them in the appropriate 
bracket, as well as meeting the general require- 
ments of a Grade 1, even though they may not 
have completed training in all the tasks in their 
Bracket. Notwithstanding, in such case, the 
employee will be required to qualify in the tasks 
missed while in Grade 1. 

Furthermore an employee at this level will be 
trained in at least one additional bracket. 

An employee at this level must also be able 
to:— 

— Operate with a minimum of supervision. 
— Recognise and report obvious faults in 

the equipment they use. 
— Be responsible for the maintenance of the 

quality and quantity of their own output. 
(3) "Laundry Employee—Grade 3" means:— 

An employee who meets the requirements of a 
Grade 2 Laundry Worker, and in addition: 

1. Has the skills to efficiently carry out two 
Brackets and is required to utilise these 
skills. 
OR 

2. Operates washing and ancillary equipment 
and is responsible for work flow and control 
of all washing supplies for such equipment 
and can carry out these tasks with minimal 
supervision. 
OR 

3. A repairer who is competent to perform all 
facets of repair functions and is required to 
utilise these skills. Tasks performed by a 
repairer at this level would include but not be 
limited to the following: 

— zip replacement 
— pocket replacement 
— alterations 
— making of monograms 

(4) "Laundry Employee—Grade 4" means:— 
— Meets the requirements of a Grade 3 

Employee. 
— Appointed to supervise a production 

section of the operation. 
— Responsible for the work flow and 

quality standards. 
— Responsible for the implementation of 

on-the-job training. 
Indicative of the tasks which an employee at 

this level may perform include the following:— 
— induction of new employees; 
— co-ordinates employees and work on a 

daily basis; 
— exercises intermediate keyboard skills. 

(5) "Casual Employee" means any employee who is 
employed for a period of not more than 20 
working days exclusive of public holidays. An 
employee who is continuously employed for more 
than this time shall be regarded as permanent. 
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2. Clause 7.—Wages: Delete this clause and insert in lieu 
thereof the following: 

7.—Wages. 
The minimum weekly rate of wage payable to 

employees covered by this award shall be: 
(1) Adult Employees 

Classification Rate 
Relativity to 
Tradesperson 

Laundry Employee— 
Grade 1 $325.75 80% 

Laundry Employee— 
Grade 2 $331.00 85% 

Laundry Employee— 
Grade 3 $344.45 91% 

Laundry Employee— 
Grade 4 $348.60 95% 

(2) Junior Employees: 
Junior employees shall receive the prescribed 

percentage of the adult rate for the class of work 
on which they are engaged. 

% 
Under 16 years of age 55 
16 to 17 years of age 65 
17 to 18 years of age 75 
18 to 19 years of age 85 
19 to 20 years of age 90 
20 to 21 years of age Adult Rates 

(3) Transition to New Classification Structure: 
(a) As at the first pay period commencing on or 

after the 3 March 1993 all employees 
employed pursuant to the provisions of this 
award shall be transferred to the new classifi- 
cation structure. 

(b) Provided that no employee shall suffer a 
reduction in wages as a result of transfer onto 
the new classification structure. 

(4) Casual employees shall receive 20 per cent in 
addition to the rates prescribed in this clause for 
the work performed. 

3. Clause 22.—Allowances: Delete this clause and insert 
in lieu thereof the following: 

22.—Allowances. 
Where an employee is required to sort foul linen an 

extra allowance of 28 cents per hour will be paid whilst 
so employed on this type of work. 

MATERIAL TESTING EMPLOYEES' AWARD 1984 
No. AS of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees Western Australian Branch 
and 

Metlab Mapel (WA) Pty Ltd and Others. 
No. 512 of 1992(R2). 

Materials Testing Employees' Award 1984. 
No. A 5 of 1982. 

COMMISSIONER S.A. KENNEDY. 
4 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: This application by The Associa- 
tion of Draughting, Supervisory and Technical Employees 
Western Australian Branch (hereinafter "ADSTE") seeks 
to vary the Materials Testing Employees' Award, 1984 
("the Award") to increase the wage rates provided therein 
pursuant to the second stage movement provided for in the 

Structural Efficiency Principle. This Principle was enunci- 
ated in 1989 [69 WAIG 2917] and is reiterated in the current 
Wage Fixing Principles [72 WAIG 191]. The first stage 
increases in wage rates provided for under the Structural 
Efficiency Principle were applied for and ratified in this 
Award with effect on 29 October 1991 [71 WAIG 3249]. 

The application here was filed in May 1992. Answers 
objecting to the claim were filed by Boral Castings Pty Ltd, 
Inspection Testing and Certification and Metlab Mapel 
[(WA) Pty Ltd]. There are 15 named employer respondents 
to the award. When the requirements under the regulations 
were completed in October 1992 the application was 
allocated and listed in the first instance for a conference 
pursuant to section 32 of the Industrial Relations Act 1979. 
At the adjournment of that conference the employers 
represented there and ADSTE agreed on the quantum of 
wage increase to apply for the purposes of the Principle and 
on a variation to increase the spread of ordinary hours. 
However disagreement remained on the further variations 
sought by ADSTE and on the counter-proposals raised by 
the employers. 

The parties continued discussions on these issues but did 
not reach any final accommodation and arbitration was 
sought by ADSTE. 

The fundamental dispute is over the degree of change to 
the Award which should occur to satisfy the Principle. 
ADSTE asserts that its proposals are sufficient. The 
employers represented assert that ADSTE's proposals do 
little to increase the flexibility of their operations and that 
the Commission should endorse their counter-proposals. 

First, the variations to the Award which are agreed. These 
are as follows: a variation to Clause 14.—Hours to increase 
the spread of ordinary hours from 7.00am—7.00pm to 
6.00am—7.00pm Monday to Friday inclusive; a variation 
to the wage rates to increase them by the same amounts as 
applied in the first phase structural efficiency adjustment to 
this Award; and the insertion of a new dispute settlement 
clause. 

The only other variation sought by ADSTE is the 
inclusion of a new clause for the training of employees. The 
employers' submission on the application for the insertion 
of a training clause was to the effect that this had not really 
been pursued by ADSTE in discussions and that this part of 
the application should not be determined at this stage. 
ADSTE made no specific submission in response to this. 

The employers' further proposals for variations to the 
Award were— 

• the insertion of a provision "in consideration of the 
wage increases resulting from structural efficiency 
adjustments", to provide an ability for an employer 
to direct employees "to perform a wider range of 
duties, incidental and peripheral to their main tasks or 
functions". 

• a deletion of the requirement that any alternative 
method of payment from that prescribed in the award 
must be agreed to by the union as well as the employer 
and the employee affected. 

• a deletion of the requirement that the working of 
ordinary hours as alternative arrangements and as 
agreed between employer and employee is subject to 
agreement by the union. 

• the insertion of a provision disposing of a mandatory 
tea break of ten minutes when the employer provides 
refreshment facilities for use by employees at any time 
during the day, with the breaks involved to be deemed 
a meeting of the mandatory break provision. 

• a reduction in the over time rate from double time to 
time and a half when an employee does not get the 
mandatory ten hour break prescribed in the Award 
with an express exclusion of travelling time for the 
calculation of that break. 

• an ability for the employer to require an employee 
who has had the ten hour break to, on his or her return 
after the break, to work such number of hours, on 
ordinary rates as he or she would have worked had he 
or she not had the break. 



• an ability for an employer and employee to agree to 
time off in lieu of overtime. 

• an inclusion of a provision disposing of an entitlement 
to a paid public holiday when the employee is absent 
on the working day immediately before or after the 
holiday unless the employee establishes reasonable 
cause. 

• a reduction of the maximum time allowed to an 
employee in other than extraordinary circumstances 
for notification of absence through sickness within 
eight hours of the start of that absence to four hours. 

• a deletion of the obligation on the employer to notify 
the employee in writing in the event that absences 
through illness amount to two days that a medical 
certificate shall be required for subsequent absences. 

The submissions put by ADSTE were brief. It opposed 
further variations sought on the basis that these were too 
considerable for the benefit to employees in wages which 
would arise. It says that when the Award issued in 1984 [64 
WAIG 1509] it already adequately catered for efficiency 
needs of the employers and that to require further offsets in 
this matter was to take it too far. Further, it said, the 
employees who are covered by this Award work alongside 
other employees who for all practical purposes are covered 
by the one union and to have different award conditions 
applying would be inequitous. 

The employers submitted that the nature of the industry 
covered by the award was "unique", that it required very 
expeditious delivery of services and an ability for the 
employer to provide services to customers as required out 
of ordinary hours. This was seen as justification for the 
proposed variations to requirements of payments consequent 
on the provision for 10 hour breaks. It was submitted that 
the demand for services warranted a more flexible approach 
to the penalty aspects so that an employer would not be 
required to pay for a full shift when part only was worked 
because of the impact of a ten hour break. So far as the sick 
leave variations sought were concerned the employers 
submitted that these would enable them to "administra- 
tively manage" sick leave and to impose discipline short of 
dismissal in appropriate cases. 

Two witnesses, Mr M. Callanan and Mr D. Butler gave 
evidence on behalf of employers. Both are principals of 
enterprises engaged in the industry. Both enterprises are 
quite small in terms of the numbers of employees involved. 
The witnesses told the Commission of the administrative 
convenience and the flexibility and the cost savings they 
would expect from the variations. Both acknowledged that 
industrial disputation was rare so far as these employees 
were concerned. They also gave evidence, that other than on 
vary isolated occasions, problems re the taking of sick leave 
were remedied by counselling. And it was Mr Butler's 
evidence that the award itself posed no significant inhibition 
on employees carrying out a range of work. 

There really is no point to any attempt to measure the 
wage increases possible as a "consideration" for the 
specific variations sought in the sense of offsets. To do so 
would be to import some sort of accounting exercise; an 
approach which has been eschewed under the Wage Fixing 
Principles for some time. Here the parties have failed to 
agree on changes. There are counter proposals. The 
consideration of each of these must be in the context of the 
Wage Fixing Principle. 

Leaving aside the wage increases, the agreed changes to 
the spread of ordinary hours and the insertion of a dispute 
settlement clause are unremarkable. The first clearly enables 
a more flexible organisation of work without extra cost. The 
other, while not necessitated by any particular experience of 
disputation, falls well within the ambit of avenues for 
consultation between the parties. These variations will be 
endorsed. 

It is noted that the parties largely reached agreement on 
the insertion of a provision in the wages clause stipulating 
an ability for an employer to direct an employee. In my view 
the insertion of this provision would be more appropriate to 
the contract of service clause and in the terms identified in 
the Wage Fixing Principles. This view was raised during the 
hearing and it is understood by the Commission that it was 
accepted. The minutes which issue will reflect this. 

The submissions by the parties as to the training clause 
are somewhat perplexing. ADSTE's submission amounted 
to an assertion that it should be ratified. The employers' 
submission amounted to an assertion that it had not been 
discussed; albeit the claim as filed in 1989 sought such a 
clause. It seems to me that the advent of access to training 
falls well within the parameters of the Wage Fixing 
Principle and that the clause sought does no more than that. 
Prima facie then it would appear that it could be endorsed. 
However in view of the lack of information before the 
Commission on the position between the parties, the claim 
will be divided from the rest pursuant to section 27(1 )(s) on 
the basis that the parties have further discussions within 21 
days of these reasons issuing with a view to resolving the 
matter. It can be proceeded on then. 

I turn now to the disputed matters. The most significant 
of these go to the variations sought by the employers to 
apply in respect of the 10 hour break provision. I am not 
convinced by the submissions on this. The 10 hour break and 
the attendant provisions, including penalties, which apply in 
this award are not unusual. Essentially, they reflect a balance 
of the needs of employers for availability of employees 
against the needs of employees. An important element of the 
provisions is safety in the work place and for employees. In 
this sense the penalties involve deterrence as well as 
benefits. I am not convinced that the "uniqueness" of or the 
needs of the employers is such in this industry so as to 
override the counter-vailing needs of employees. In my view 
the employers have not established grounds for the 
substantial change sought. 

As noted the employers seek an ability under the award 
to reach agreement on the taking of time off in lieu of 
payment for overtime worked. The employers confirmed at 
the hearing that it was the intention that any such time off 
in lieu would be directly related to the rates for overtime 
which would otherwise be due. For instance, the proposal 
would mean that two hours of overtime worked (for which 
four hours' payment was due) would result in four hours' 
paid time off in lieu subject to the employer and the 
employee agreeing on that alternative course. 

This proposal would enhance the ability of employers and 
employees to enter into flexible work arrangements and 
without a diminution of overall benefits. And there is no 
substantive submission before the Commission in objection. 
This counter-proposal will be endorsed. 

The claim by the employers for the establishment of an 
onus on an employee to justify an absence from work on any 
working day before or after a public holiday is objected to 
by ADSTE. There is the witness evidence of two employers 
to the effect that there have been occasions when employees 
had been counselled for such unauthorised, unjustified 
absences but it was acknowledged that there was no 
pronounced problem. While the idea of "administrative 
discipline" hardly bears upon the thrust of the Wage Fixing 
Principles, the provision sought is itself unremarkable in a 
general sense. In the light of the evidence and the absence 
of substantive submissions in objection, I would ratify the 
change. 

So far as the amendments to the sick leave provisions go 
the main argument of the employers, at least so far as the 
evidence is concerned is that the proposed 4 hours in lieu 
of 8 hours for notification is more reasonable and that the 
obligation on the employer to notify an employee that a 
medical certificate is required is too cumbersome and 
administratively inconvenient. I accept these arguments and 
the sick leave provision will be varied accordingly. I see no 
reason to go beyond that. 
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So far as the variations to the hours clause are concerned 
I note that while ADSTE responded in writing agreeing to 
the employers' proposal, it sought to limit this agreement 
at the hearing to the subclause (1) provision for increased 
spread of hours. The other changes sought go to the 
mandatory break and to rostering. The provisions sought as 
to breaks go to flexibility. Subject to some rewording to 
clarify that the existing entitlement is not simply disposed 
of, it will be ratified. 

The situation as to the roster provisions is not so clear. 
The employers seek an ability to introduce "a working 
arrangement" in lieu of an existing ability to implement "a 
special roster" and seek to provide for 24 hours' notice of 
any "such situation" to the employee concerned whereas 
the current provision is for 24 hours' notice of an intention 
to implement. It seems to me that what the employers seek 
could be construed as going well beyond a simple flexibility 
provision within the hours clause to an entire abrogation of 
the hours provision by decision of the employer. In the light 
of the limited submissions I would not endorse this 
provision but would see it as appropriate to join with the 
proposed training leave provision in division from the 
remainder of the claim. 

Finally there is the employers' claim for deletion of the 
requirement for union agreement for endorsement of any 
other method of payment of wages as might be agreed 
between an employer and employee. Having regard for the 
reduction in bureaucracy involved, the relatively small 
operations in this industry and the detail on ADSTE's 
membership in the industry, I have concluded this variation 
is warranted. 

Minutes will now issue reflecting these reasons with an 
operative date of the date of issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees, Western Australian Branch 
and 

Metlab Mapel (WA) Pty Ltd and Others. 
No. 512 of 1992(R2). 

Materials Testing Employees' Award 1984. 
No. A 5 of 1982. 

COMMISSIONER S.A. KENNEDY. 
17 March 1993. 

Order. 
WHEREAS having heard Mr G. Sturman on behalf of the 
Applicant and Mr D. Parker by warrant on behalf of Metlab 
Mapel (WA) Pty Ltd, Passrust Pty Ltd trading as Pilbara 
NDT, Boral Castings Pty Ltd and Inspection Testing and 
Certification; 

Whereas at a speaking to the minutes of order on the 12th 
day of March 1993 the parties confirmed that, as a result of 
other courses between them, the matter of further discus- 
sions on the training issue and hours issue was under way 
and that part of the minutes which went to a requirement for 
further discussions was effectively redundant; and 

Whereas this information is of proper account; 
Now therefore I the undersigned, pursuant to the powers 

conferred by the Industrial Relations Act 1979, do hereby 
order— 

That the Materials Testing Employees' Award, 1984 
as amended be further varied in accordance with the 
following schedule with effect from the beginning of 
the first pay period on or after the 4th day of March 
1993. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the words and numerals "2A.—State 
Wage Case Principles 1989" from this clause. 

B. Immediately following "29. Superannuation" in 
this clause, insert the following: 

30. Avoidance of Industrial Disputes 
2. 2A.—State Wage Case Principles 1989: Delete this 

clause. 
3. Clause 7.—Contract of Service: Immediately following 

subclause (3) of this clause, add a new subclause (4) as 
follows: 

(4) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training. 

3. Clause 9.—Wages: Delete subclause (2) of this clause 
and insert in lieu thereof: 

(2) Adult Employees 
Classification Years of Rate of 

Continuous Wage 
Service within $ 

Industry 
(a) Technical Assistant 

First 369.30 
Second 381.80 
Third 393.10 
Fourth 405.70 
Fifth 417.10 

An adult "Trainee Technical Assistant" 
shall, during the first six months of his/her 
employment, be paid at the rate of 88 percent 
of the first year rate provided herein for a 
"Technical Assistant". 
Classification Years of Rate of 

Continuous Wage 
Service within $ 

Industry 
(b) Technician 

First 425.70 
Second 441.00 
Third 456.50 

(c) Technical Officer 
First 468.30 

Second 487.70 
Third 510.10 

4. Clause 11.—Payment of Wages: Delete this clause and 
insert in lieu thereof: 

11.—Payment of Wages. 
Wages may be paid weekly or fortnightly at the 

discretion of the employer in cash, by cheque, or by 
direct bank transfer into an account nominated by the 
employee. Provided that any other arrangement as to 
payment of wages may be agreed between the 
employer and the employee. 

5. Clause 14.—Hours of Work: Delete this clause and 
insert in lieu thereof: 

14.—Hours of Work. 
(1) (a) The ordinary hours of work shall not exceed 

thirty eight hours per week or 7.6 hours per 
day, to be worked between the hours of 
6.00am and 7.00pm, Monday to Friday 
inclusive. 

(b) Notwithstanding the provisions of paragraph 
(a) hereof, the ordinary hours of work may 
be worked in accordance with any other 
flexible working hours arrangement as 
agreed between the employer and the em- 
ployee. 

(2) (a) Subject to paragraph (b) hereof a break, not 
exceeding ten minutes duration, shall be 



allowed to each employee during the first 
period of work on any day. Such break shall 
be at a time, and in a manner, to suite the 
convenience of the employer.' 

(b) In establishments where refreshment facili- 
ties are provided by the employer for use by 
employees throughout the day, the employee 
may use such facilities at any time and such 
an arrangement shall be in lieu of that 
provided for in paragraph (a) hereof; pro- 
vided that this provision shall not be deemed 
to dispose of the right of a break of up to ten 
minutes. 

(3) (a) Notwithstanding the provisions of subclause 
(1) hereof, an employer may place an 
employee on a special roster providing for 
the ordinary hours of work to be worked at 
any time, and upon any five consecutive days 
of the week. Before implementing such a 
roster, the employer shall give each em- 
ployee at least 24 hours notice of his 
intention to do so. 

(b) The sequence of work shall not be deemed 
to be broken under the preceding paragraph 
by reason of the fact that work is not carried 
out on Saturday or Sunday or on any holiday. 

6. Clause 15.—Extra Rates for Ordinary Hours of Work: 
Delete this clause and insert in lieu thereof: 

15.—Extra Rates for Ordinary Hours of Work. 
(1) All ordinary hours of work performed between 

7.00pm and 6.00am Monday to Friday inclusive 
shall be paid at the rate of 15 percent more than 
the employee's ordinary rate prescribed by this 
award. 

(2) All ordinary hours of work performed on a 
Saturday or a Sunday shall be paid at the rate of 
50 percent more than the employee's ordinary rate 
prescribed by this award. 

7. Clause 17.—Overtime: Immediately following sub- 
clause (7) of this clause, insert a new subclause (8) as per 
the following: 

(8) Notwithstanding anything contained in this 
clause, an employer and employee may agree that 
time off shall be allowed in lieu of payment of 
such overtime. Such time off is to be equivalent 
to the rate that otherwise would have been paid. 

8. Clause 20.—Holidays: Immediately following sub- 
clause (4) of this clause, insert a new subclause (5) as 
follows: 

(5) The provisions of this clause shall not apply where 
an employee has not worked as required by his/her 
employer the working day immediately before and 
the working day immediately after such a holiday 
or is absent without the permission of his/her 
employer or is absent without reasonable cause. 

Absence arising by termination of employment 
by the employee shall not be reasonable cause. 

9. Clause 22.—Absence Through Sickness: Delete sub- 
clauses (3) and (4) of this clause and insert the following in 
lieu thereof: 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inabil- 
ity to attend for work, the nature of the illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordi- 
nary circumstances shall be given to the employer 
within 4 hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may 
reasonably require. 

10. Clause 29.—Superannuation: Immediately following 
this clause, insert a new clause as pier the following: 

30.—Avoidance of Industrial Disputes. 
(1) A procedure for the avoidance of industrial 

disputes may apply in establishments covered by 
this award. 

The objectives of the procedure shall be to 
promote the resolution of disputes by measures 
based on consultation, co-operation and discus- 
sion; to reduce the level of industrial confronta- 
tion; and to avoid interruption to the performance 
of work and the consequential loss of production 
and wages. 

It is acknowledged that in some companies or 
sectors of the industry, disputes avoidance/settle- 
ment procedures are either now in place or in the 
process of being negotiated and it may be the 
desire of the immediate parties concerned to 
pursue those mutually agreed procedures. 

(2) In other cases, the following principles may apply: 
(a) Depending on the issues involved, the size and 

function of the plant or enterprise and the union 
membership of the employees concerned, a proce- 
dure involving up to four stages of discussion may 
apply. These are: 

(i) discussions between the employee/s con- 
cerned (and shop steward if requested) and 
the immediate supervisors; 

(ii) discussions involving the employee/s con- 
cerned, the shop steward and the employer 
representative; 

(iii) discussions involving representatives from 
the state branch of the union(s) concerned 
and the employer representatives; 

(iv) discussions involving senior union officials 
(state secretary) and the senior management 
representative(s); 

(v) there shall be an opportunity for any party to 
raise the issue to a higher stage. 

(b) There shall be a commitment by the employer and 
employees to achieve adherence to this procedure. 
This should be facilitated by the earliest possible 
advice by one party to the other of any issue or 
problem which may give rise to a grievance or 
dispute. 

(c) Throughout all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(d) Sensible time limits shall be allowed for the 
completion of the various stages of the discus- 
sions. At least seven days should be allowed for 
all stages of the discussions to be finalised. 

(e) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis- 
pute. 

(f) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lock-outs or any other bans or 
limitation on the performance of work while the 
procedures of negotiation and conciliation are 
being followed. 

(g) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the work place. 
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MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKERS' AWARD 1976 

No. 29 of 1974. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Activ Foundation (Incorporated) 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch. Union of Workers. 

No. 1144 of 1992. 
COMMISSIONER C.B. PARKS. 

19 March 1993. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, as edited by the Commissioner.) 

THE COMMISSIONER: The applicant in this matter seeks 
to vary the Motel, Hostel, Service Flats and Boarding House 
Workers' Award, 1976 (the Award). 

The Federated Liquor and Allied Industries Employees 
Union of Australia, WA Branch, Union of Workers, the 
Union named in the aforementioned Award, was not 
represented before the Commission. A copy of the applica- 
tion to amend the Award has been served upon the Union. 
A declaration to that effect is on file with the Commission. 
Thus the purpose of the application has been notified to the 
Union. There is also on file a Notice of Hearing, issued on 
11 March 1993 and forwarded to the address of that Union 
by normal post A file note prepared by my Associate, dated 
5 March 1993. indicates that an officer of the Union is aware 
of the date this hearing was to proceed. It is therefore 
reasonable to proceed in the absence of the Union. 

Regulation 12(4) of the Industrial Relations Commission 
Regulations, 1985 requires that an application to amend an 
award be served on all the named parties to the award unless, 
at the time of filing, the Commission directs otherwise. On 
the face of it the application before the Commission, not 
having been so served, fails to satisfy that regulation. 
However, the Commission is empowered to depart from the 
terms of the regulations when it is considered appropriate. 
The Award does not rely on its schedule of named 
respondents to describe the industry to which it applies. 
Clause 4. of the Award, Scope, is self-reliant. It describes 
in toto the industry to which the Award relates. Thus to grant 
the application and delete the respondent described as 
"Karingal Girls' Hostel, 151 Hamersley Road, Subiaco, 
6008", will not effect the operation of the Award or the 
manner in which the Award will continue to apply to the 
other businesses named as respondents. I cannot therefore 
envisage any reason why the other respondents would have 
an interest in, or concern with, the application presently 
before the Commission. I am therefore satisfied no injustice 
will occur if the Commission proceeds to deal with the 
substance of the application. 

It is submitted to the Commission that the applicant 
employer is bound by another award of this Commission; 
that titled the Miscellaneous Workers' (Activ Foundation) 
Award. Western Australian Government Gazette extracts 
tendered to the Commission confirm that to be the case. 
Additionally, these extracts indicate that the classifications 
of employees covered by that award parallel classifications 
of similar descriptions within the Motel, Hostel, Service 
Flats and Boarding House Workers' Award. The Activ 
Foundation (Incorporated), operator of the Karingal Girls' 
Hostel, seeks to achieve a situation whereby it and the 
employees at the hostel do not appear to be regulated, 
insofar as terms and conditions of employment are con- 
cerned, by two different awards to which different unions 
are party. That 1 believe is reasonable and no objection 
having been lodged by the Union party to the Award which 
the applicant seeks to amend, leads me to conclude that the 
Commission should accede to an amendment in the terms 
of the application. 

Accordingly the Minutes of Proposed Order will issue to 
delete from the schedule of respondents in the Motel, Hostel, 
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Service Flats and Boarding House Workers' Award the 
name and address of Karingal Girls' Hostel. 

Appearances: Mr P.G. B runner appeared on behalf of the 
applicant. 

No appearance on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Activ Foundation (Incorporated) 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1144 of 1992. 
COMMISSIONER C.B. PARKS. 

2 April 1993. 
Order. 

HAVING heard Mr P.G. Brunner on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Motel, Hostel, Service Flats and Boarding 
House Workers' Award, 1976 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the date of this order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule of Respondents: Delete from this Schedule 

the following— 
Karingal Girls' Hostel, 151 Hamersley Road, Sub- 

iaco, 6008. 

RETAIL FOOD SERVICES EMPLOYEES' 
AGREEMENT 1991 
No. A.G. 10 OF 1991 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Myer Stores Limited and Others. 
No. 73 of 1993. 

Retail Food Services Employees' Agreement 1991 
No. AG 10 of 1991. 

COMMISSIONER S.A. KENNEDY. 
1 April 1993. 

Order. 
HAVING heard Mr M. Bishop on behalf of the Applicant 
and Ms R. Dight on behalf of the Respondents, now 
therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, and by consent, do 
hereby order— 

That the Retail Food Services Employees' Agree- 
ment 1991 as amended be further varied in accordance 
with the following schedule. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 



Schedule. 

1. Clause 7.—Casual Employees: Delete subclause (3) of 
this clause and insert in lieu thereof the following: 

(3) The minimum hourly rates of wages payable to 
adult casual employees for ordinary hours shall be 
as follows: 

From the firs? 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 11.71 11.78 
Thursday 6.00pm to 9.00pm 13.04 13.54 
Ordinary Hours on Saturday 14.23 15.03 

2. Clause 8.—Part Time Employees: Delete subclause (7) 
of this clause and insert in lieu thereof the following: 

(7) The minimum hourly rates of wages payable to 
adult part-time employees for ordinary hours shall 
be as follows: 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Houts Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 
before 1.00pm 
Ordinary Hours on Saturday 
after 1.00pm 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 
before 1.00pm 
Ordinary Hours on Saturday 
after 1.00pm 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 

Thursday 6.00pm to 9.00pm 
Ordinary Hours on Saturday 
before 1.00pm 
Ordinary Hours on Saturday 
after 1.00pm 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 
Thursday 6.00pm to 9.00pm 
Ordinary Houts on Saturday 
before 1.00pm 
Ordinary Hours on Saturday 
after 1.00pm 

From the first 
pay period on 

or after the 
first day of 
July 1993 

From the first 
pay period on 

or after the 
first day of 

January 1994 

Ordinary Hours Monday—Friday 
excluding Thursday 
6.00pm to 9.00pm 9.37 9.43 
Thursday 6.00pm to 9.00pm 11.37 11.77 
Ordinary Hours on Saturday 
before 1.00pm 11.99 12.29 
Ordinary Hours on Saturday 
after 1.00pm 12.16 12.52 

3. Clause 12.—Meal Money: Delete the sum "$6.30" in 
subclauses (1) and (2) of this clause and insert "$6.50" in 
lieu thereof. 

4. Clause 28.—Wages: 
A. Delete subclauses (1), (2), (3) and (4) of PART 1 

of this clause and insert the following in lieu 
thereof: 
(1) From the beginning of the first pay period 

commencing on or after 1 July 1993. 
ADULTS (Classification and Wage per Week) 

(i) (ii) (iii) 
who works who works who works 

ordinary ordinary ordinary 
hours houts hours between 

Monday between Monday and 
to Friday Monday Saturday with 

and 1.00pm the completion 
Saturday of ordinary 

hours after 
1.00pm 

$ Saturday 
Grade V 

>P 4> 4> 
Base Rate 377.70 391.98 407.10 
Minimum Rate 
Adjustment 52.50 52.20 52.50 
Total Rate 430.20 444.48 459.60 
Grade IV 
Base Rate 351.00 363.99 377.73 
Minimum Rate 
Adjustment 42.00 42.00 42.00 
Total Rate 393.00 405.99 419.73 



(i) (ii) (iii) 
who works who works who works 
ordinary ordinary ordinary 

hours hours hours between 
Monday between Monday and 
to Friday Monday Saturday with 

and 1.00pm the completion 
Saturday of ordinary 

hours after 
1.00pm 

$ $ 
Saturday 

$ 
Grade III 
Base Rate 330.70 343.17 356.36 
Minimum Rate 
Adjustment 45.00 45.00 45.00 
Total Rate 375.70 388.17 401.36 
Grade II 
Base Rate 326.10 338.10 350.80 
Minimum Rate 
Adjustment 37.50 37.50 37.50 
Total Rate 363.60 375.60 388.30 
Grade I 
Base Rate 318.20 329.63 341.72 
Minimum Rate 
Adjustment 30.00 30.00 30.00 
Total Rate 348.20 359.63 371.72 

For the purpose of this agreement, a Minimum Rate 
Adjustment is a separate amount in the agreement which is 
in addition to the Base Rate and which together with the 
Base Rate becomes the Total Rate below which no 
employee may be paid. 

The Total Rate set out in this subclause which includes 
the Minimum Rate Adjustment also set out in this subclause 
shall be paid for all purposes of the agreement. 

(2) From the beginning of the first pay period commenc- 
ing on or after 1 1 January 1994. 

ADULTS (Classification and Wage per Week) 

(i) (ii) (iii) 
who works who works who works 

ordinary ordinary ordinary 
hours hours hours between 

Monday between Monday and 
to Friday Monday Saturday with 

and 1.00pm the completion 
Saturday of ordinary 

hours after 
1.00pm 

$ $ 
Saturday 

$ 
Grade V 
Base Rate 377.70 391.98 407.10 
Minimum Rate 
Adjustment 70.00 70.00 70.00 
Total Rate 447.70 461.98 477.10 
Grade IV 
Base Rate 351.00 363.99 377.73 
Minimum Rate 
Adjustment 56.00 56.00 56.00 
Total Rate 407.00 419.99 433.73 
Grade HI 
Base Rate 330.70 343.17 356.36 
Minimum Rate 
Adjustment 60.00 60.00 60.00 
Total Rate 390.70 403.17 416.36 
Grade II 
Base Rate 326.10 338.10 350.80 
Minimum Rate 
Adjustment 50.00 50.00 50.00 
Total Rate 376.10 388.10 400.80 
Grade I 
Base Rate 318.20 329.63 341.72 
Minimum Rate 
Adjustment 40.00 40.00 40.00 
Total Rate 358.20 369.63 381.72 

For the purpose of this agreement, a Minimum Rate 
Adjustment is a separate amount in the agreement which is 
in addition to the Base Rate and which together with the 
Base Rate becomes the Total rate below which no employee 
may be paid. 

The Total Rate set out in this subclause which includes 
the Minimum Rate Adjustment also set out in this subclause, 
shall be paid for all purposes of the agreement. 

(3) An employee in subclauses (1) or (2) above who is 
required by the employer to be in charge of a shop or other 

employees shall be paid an in charge allowance for all 
purposes of the agreement calculated as follows— 

(a) if placed in charge of a shop with no other 
employees or if placed in charge of less than three 
other employees— 
 3.4% of the rate specified in subclauses 
(1) or (2) above as appropriate 

(b) if placed in charge of three or more other 
employees but less than ten other employees— 
 6.2% of the rate specified in subclauses 
(1) or (2) above as appropriate 

(c) if placed in charge of ten or more other employ- 
ees— 
 11.2% of the rate specified in subclauses 
(1) or (2) above as appropriate 

B. In subparagraphs (a)(i), (ii) and (iii) of subclause (2) 
of PART III of this clause, delete the figures "49", "57" 
and "65" and insert "50", "58" and "67" respectively, 
in lieu thereof. 

5. Clause 32.—Motor Vehicle Allowance: Delete this 
clause and insert in lieu thereof the following: 

32.—Motor Vehicle Allowance. 
Where an employee maintains a motor vehicle and 

is authorised by the employer to use the vehicle in the 
performance of his/her duties, he/she shall be paid in 
accordance with the following schedule: 
Area and Details Engine Displacement Engine Displacement 

(in cubic centimettes) 
Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 37.7 
North of 23.5 degrees South 
Latitude 53.0 47.7 41.5 
Rest of the State 49.9 44.7 38.8 

6. Clause 39.—Location Allowances: Delete this clause 
and insert in lieu thereof the following: 

39.—Location Allowance. 
(1) Subject to the provisions of this clause, in addition 

to the rates prescribed in Clause 28.—Wages of 
this award, an employee shall be paid the 
following weekly allowances when employed in 
the towns prescribed hereunder. Provided that 
where the wages are prescribed as fortnightly rates 
of pay, these allowances shall be shown as 
fortnightly allowances. 
TOWN $ 
Agnew 13.90 
Argyle (see subclause 12) 35.80 
Balladonia 13.50 
Barrow Island 23.30 
Boulder 5.60 
Broome 22.00 
Bullfinch 6.60 
Carnarvon 11.20 
Cockatoo Island 24.20 
Coolgardie 5.60 
Cue 14.10 
Dampier 19.00 
Denham 11.20 
Derby 22.90 
Esperance 4.30 
Eucla 15.40 
Exmouth 19.60 
Fitzroy 27.60 
Goldsworthy 12.80 
Halls Creek 31.30 
Kalbarri 4.60 
Kalgoorlie 5.60 
Kambalda 5.60 
Karratha 22.50 
Koolan Island 24.20 
Koolyanobbing 6.60 
Kununurra 35.80 
Laverton 14.00 
Learmonth 19.60 
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TOWN 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roebourne 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Teller 
Teutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

(2) Except as provided in subclause 
an employee who has: 

(3) of this clause, 

(a) A dependant shall be paid double the 
allowance prescribed in subclause (1) of this 
clause; 

(b) A partial dependant shall be paid the allow- 
ance prescribed in subclause (1) of this clause 
plus the difference between that rate and the 
amount such partial dependant is receiving 
by way of a district or location allowance. 

(3) Where an employee: 

(a) is provided with board and lodging by his/her 
employer, free of charge; 

(b) is provided with an allowance in lieu of board 
and lodging by virtue of the award or an 
Order or Agreement made pursuant to the 
Act; 

such employee shall be paid sixty-six and two- 
thirds percent of the allowances prescribed in 
subclause (1) of this clause. 

The provisions of paragraph (b) of this sub- 
clause shall have effect on and from the 24th day 
of July 1990. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of 
this clause, but on 31 December 1987 was in 
receipt of an amount in excess of that under 
General Order 603 of 1987, that employee shall 
continue to receive the allowance at the higher rate 
until 1 July 1988 when the difference between the 
rate being paid and that due under subclause (2) 
of this clause shall be reduced by 33 1/3%; the 
difference remaining on 1 January 1989 shall be 
reduced by 50% from that date and payment in 
accordance with subclause (2) of this clause will 
be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employ- 
ees, apprentices receiving less than adult rate and 

employees employed for less than a full week 
shall receive that proportion of the location 
allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult 
rate for the work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be 
paid for the period of such leave the location 
allowance to which he/she would ordinarily be 
entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual 
leave) he/she shall only be paid location allow- 
ance for the period of such leave he/she remains 
in the location in which he/she is employed. 

(8) For the purposes of this clause: 

(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 

(ii) a child where there is no spouse or 
defacto spouse; 

who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "defen- 
dant" as prescribed in paragraph (a) of this 
subclause who receives a district or location 
allowance which is less than the location 
allowance prescribed in subclause (1) of this 
clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this 
clause shall be such amount as may be agreed 
between Australian Mines and Metals Associa- 
tion, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor 
Council of Western Australia or, failing such 
agreement, as may be determined by the Commis- 
sion. Provided that, pending any such agreement 
or determination, the allowance payable for that 
purpose shall be an amount equivalent to the 
district allowance in force under this Award for 
that town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any 
employee subject to the provision of this Award 
whilst that employee as at 1 June 1980 remains 
employed by his/her present employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location 
allowance representing prices shall be varied from 
the beginning of the first pay period commencing 
on or after the 1st day in July of each year in 
accordance with the annual percentage change in 
the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately 
preceding March quarter, the calculation to be 
taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty 
is reserved to the parties to apply for a review of 
the allowance for Argyle in the light of changed 
circumstances occurring after the date of this 
Order. 
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WESTERN AUSTRALIAN SURVEYING (PRIVATE 
PRACTICE) INDUSTRY AWARD 1989 

No. A2 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch 

and 
Associated Surveys International Pty Ltd and Others. 

No. 200 of 1993. 
Federated Clerks' Union of Australia Industrial Union of 

Workers. W.A. Branch 
and 

Associated Surveys International Pty Ltd and Others. 
No. 238 of 1993. 

COMMISSIONER C.B. PARKS. 
14 April 1993. 

Order. 
HAVING heard Mr G.C. Sturman on behalf of the 
Association of Draughting Supervisory and Technical 
Employees, Western Australian Branch; Mr R.J. Dhue on 
behalf of the Federated Clerks' Union of Australia, 
Industrial Union of Workers, W.A. Branch; Mr M. Kane on 
behalf of the Association of Professional Engineers, 
(Western Australian Branch), Organisation of Employees; 
and Mr M.E. Jensen on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Western Australian Surveying (Private 
Practice) Industry Award, 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 6 April 1993. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the number and 

title 30. Leave to Apply, the following numbers and titles— 
31. Structural Efficiency 
32. Settlement of Disputes 

2. Clause 6.—Contract of Service: Delete subclause (2) 
of this clause and insert in lieu thereof— 

(2) In the case of a casual employee the contract of 
service shall be terminable by one day's notice on 
either side given on any day, or in the event of 
such notice not being given by the payment of one 
day's pay by the employer or the forfeiture of 
payment of one day by the employee. 

3. Clause 8.—Salaries: Delete subclauses (1) and (2) of 
this clause and insert in lieu thereof— 

$ 
Per Annum 

(1) SURVEYORS 
(a) Specialist Professional (Corporate 

Membership) or Post Graduate 
Qualification: 

First year 27,694 
Second year 29,808 
Third year 31,976 
Fourth year 34,315 
Fifth year 36,815 

(b) Professional: 
Qualification—Post Graduate Diploma 

First year 27,545 
Second year 29,285 

Qualification—Degree 

First year 24,528 
Second year 25,956 
Third year 27,545 
Fourth year 29,285 
Fifth year 31,131 

Qualification—Degree, Articled 
Surveyor 

First year 23,353 
Second year 24,764 

(c) Professional Support: 
Qualification—Diploma 

First year 23,348 
Second year 24,690 
Third year 26,256 
Fourth year 27,864 
Fifth year 29,627 

Qualification—Certificate 
First year 22,192 
Second year 23,348 

(d) Technical Assistant: 
First year (*) 18,710 
Second year 19,788 
Third year 20,917 

CLERICAL PERSONNEL 
(a) Clerical Administrator: 

First year 27,183 
Second year 27,724 
Third year 28,273 

(b) Senior Clerical Officer: 
First year 25,584 
Second year 26,117 
Third year 26,650 

(c) Clerical Officer: 
First year 23,985 
Second year 24,518 
Third year 25,051 

(d) General Clerk: 
First year 22,120 
Second year 22,652 
Third year 23,186 

(e) Filing Clerk: 
First year 20,787 
Second year 21,453 
Third year 21,986 

4. Add after Clause 30.—Leave to Apply, the following 
new clauses— 

31.—Structural Efficiency. 
(1) (a) Arising out of the Structural Efficiency 

Principles enunciated in the State Wage 
Case, an employer may direct an employee 
to carry out such duties as are within the 
limits of the employee's skill, competence 
and training, including work which is inci- 
dental or peripheral to their main tasks or 
functions. 

(b) Any direction issued by an employer shall be 
consistent with the employer's responsibili- 
ties to provide a safe work place. 

(2) The parties to this award are committed to 
co-operating positively to increase the efficiency, 
productivity and international competitiveness of 
the surveying industry and to enhance the career 
opportunities mid job security of employees in the 
industry. 

(3) Without limiting the rights of either an employer 
or a union to arbitration, any other measure 
designed to increase flexibility on a site or within 
an enterprise sought by any party shall, by 
agreement, be implemented subject to the follow- 
ing requirements: 
(a) the changes sought shall not affect provisions 

reflecting Commission standards on hours of 
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employment, annual leave with payment and 
long service leave with payment; 

(b) the majority of employees affected by the 
change at the site or enterprise must genu- 
inely agree to the change; 

(c) no employee shall lose income as a result of 
the change; 

(d) the union must be a party to the agreement; 
and 

(e) any agreement shall be subject, where appro- 
priate, to approval by the Western Australian 
Industrial Relations Commission and, if 
approved, shall operate as a schedule to this 
award and take precedence over any provi- 
sions of this award to the extent of any 
inconsistency. 

(4) Award restructuring should be given its wider 
meaning, and award restructuring should not be 
confined to the restructuring of classifications but 
may extend to the review of other restrictive 
provisions which currently operate. To that end, 
such restrictive provisions will be reviewed on an 
ongoing basis. 

(5) The parties to this award recognise that in order 
to increase the efficiency, productivity and inter- 
national competitiveness of industry, a greater 
commitment to training and skill development is 
required. Accordingly, the parties commit them- 
selves to; 
(a) developing a more highly skilled workforce; 

(b) providing employees with career opportuni- 
ties through appropriate training to acquire 
additional skills; and 

(c) removing barriers to the utilisation of skills 
required. 

(6) Any disputes arising in relation to the implemen- 
tation of this clause shall be subject to the 
provisions of the settlement of disputes clause. 

32.—Settlement of Disputes. 

(1) Subject to the Industrial Relations Act any dispute 
or claim shall be dealt with in the following 
manner: 

(a) Discussions between the employee/s con- 
cerned (and union representative if re- 
quested) and the immediate supervisor/s. 

(b) Discussions between the employee/s con- 
cerned, the union representative and the 
employer representative/s. 

(c) Discussions involving senior union officials 
(state secretary) and the senior management 
representative/s. 

(d) If the matter is still not settled it shall be 
submitted to the Western Australian Indus- 
trial Relations Commission. 

(2) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(3) Through all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(4) Sensible time limits shall be allowed for the 
completion of the various stages of discussions. At 
least 7 days should be allowed for all stages of the 
discussions to be finalised. 

(5) Emphasis shall be placed on reaching a negotiated 
settlement. However, if the negotiations process 
is exhausted without the dispute being resolved, 

the parties shall jointly or individually refer the 
matter to the Western Australian Industrial Rela- 
tions Commission for assistance in resolving the 
dispute. 

(6) In order to allow the peaceful resolution of 
grievances, the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitations on the performance of work while the 
procedures of conciliation and arbitration are 
being followed. 

(7) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices. 

AWARDS/AGREEMENTS— 

Application for variation of— 

No variation resulting— 

BESPOKE BOOTMAKERS' AND REPAIRERS' 
AWARD 

No. 4 of 1946. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Boot Trades of Western Australia, Union of Workers 

Central Boot Specialist. 
No. 1696 of 1988. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
rL.S.l Commissioner. 

THE DRAUGHTSMEN'S, TRACERS', PLANNERS' 
AND TECHNICAL OFFICERS' AWARD 1979 

No. R 11 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees Western Australian Branch 
and 

Alcoa Australia Ltd and Others. 
No. 451 of 1990. 

COMMISSIONER O.K. SALMON. 
April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 
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Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

LABORATORY AND TECHNICAL EMPLOYEES 
(PETERS (W.A.) LIMITED) AWARD OF 1981 

No. 12 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch 

and 
Peters (WA) Ltd. 

No. 2782 of 1989. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

THE SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R 32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Myer (WA) Stores Ltd and Others. 

No. 460 of 1990. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
fL.S.] Commissioner. 

CANCELLATION OF AWARDS/ 
AGREEMENTS/ 

RESPONDENTS— 

BORAL CASTING PTY LTD—PERTH WORKS- 
ENTERPRISE AGREEMENT 

No. AG 14 of 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Boral Castings Pty Ltd—Perth Works 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

364 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

8 April 1993. 
Order. 

HAVING heard Mr M. Borlase on behalf of the applicant 
and Mr N. Hodgson on behalf of the respondent, and by 
consent, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That Agreement No. AG 14 of 1992 is hereby 
cancelled with effect on and from the 8th day of April, 
1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

NOTICES— 

Award/Agreement matters— 

Application No. A3 of 1993. 

APPLICATION FOR AN AWARD 
ENTITLED "CAREER START TRAINEES HP (WA) 

AWARD 1992" 
NOTICE is given that an application has been made to the 
Commission by the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Parties Bound. 
This award shall be binding on employers which are 

respondent to the relevant awards as listed in Schedule A 
of this award, in respect of career start trainees. 

4.—Application. 
(a) This award shall apply to persons who are; 

(i) undertaking a career start traineeship (as defined); 
and 

(ii) employed by a respondent to this award; and 
(iii) whose employment would otherwise be covered 

by a relevant award listed in Schedule A which 
also: 
(1) has the employer as respondent; and 
(2) binds a union for which the person is eligible 

for membership that is party to this award. 
(b) This award shall not apply where any other award or 

agreement provides for employment of Australian Voca- 
tional Certificate Trainees (as defined). 
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6.—Definitions. 
(a) The career start traineeship is a system under the 

career start traineeship system comprising structured train- 
ing with an employer and it will include training in a 
technical and further education college or other training 
provided approved by the Western Australian State Employ- 
ment and Skills Development Authority (SESDA). 

(b) A training agreement means an agreement for a career 
start traineeship that is registered with the Western 
Australian State Employment and Skills Development 
Authority (SESDA) or under the provisions of the SESDA 
Act 1990. 

(c) A career start trainee is an employee who is bound by 
a training agreement registered with the Western Australian 
State Employment and Skills Development Authority 
(SESDA). 

(d) Structured training shall mean formal instruction and 
closely supervised practice directly related to that instruc- 
tion that is undertaken away from the job, as part of a 
training agreement. 

(e) Relevant award shall mean an award listed in Schedule 
A of this award that would otherwise apply to the career start 
trainee. 

Schedule. A 
Respondents 

Respondents to this application shall be those employers 
who are respondent to the following awards: 

Clerks' (Wholesale & Retail Establishments) Award 
Clerks' (Commercial, Social & Professional Services) 

Award 
Clerks' (Bailiffs' Employees) Award 
Clerks' (Swan Brewery Co. Ltd.) Award 
Permanent Building Societies (Administrative & Clerical 

Officers) Award 
Cockbum Cement Limited Award 
Clerks' (Control Room Operators) Award 
Clerks' (Credit & Finance Establishments) Award 
Clerks' (Customs and/or Shipping and/or Forwarding 

Agents) Award 
Clerks' (Grain Handling) Award 
Clerks' (Hotels, Motels & Clubs) Award 
R.A.C. (Control Room Officers) Award 
Clerks' (Racing Industry—Betting) Award 
Clerks' (Commercial Radio & Television Broadcasters) 

Award 
Clerks' (Taxi Services) Award 
Clerks' (Timber) Award 
A copy of the proposed Award may be inspected at my 

office at 815 Hay Street, Perth. 
J. CARRIGG, 

Registrar. 
2 April 1993. 

Application No. 298 of 1993. 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "ENROLLED NURSES AND NURSING 
ASSISTANTS GOVERNMENT AWARD No. 7 of 1978". 
NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, W.A Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

That Clause 3—Scope be amended by inserting after 
the words "Mental Health Act 1962—1965" the 
following: 

"The Authority for the Intellectually Handicapped". 
A copy of the proposed variation may be inspected at my 

office at 815 Hay Street, Perth. 
J.G. CARRIGG, 

Registrar. 
17 March 1993. 

Application No 436 of 1993. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "ENROLLED NURSES AND NURSING 

ASSISTANTS 
(GOVERNMENT) AWARD NO R7 OF 1978". 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, W.A. Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

1. Clause 3—Scope: Delete the full stop after the word 
"given", and insert the following: 

"or (iii) the Hon Minister for Health in respect of 
enrolled nurses enrolled with the Nurses Board of WA 
employed by the respondent in the delivery of 
community health nursing services", 
so that the clause reads:— 

3—Scope. 
This award shall apply to workers described in 

clause 31—Wages of this award employed by (i) 
the Board of Management of any hospital consti- 
tuted pursuant to the provisions of section 7 or 15 
of the Hospitals Act 1927 as amended or (ii) by 
the Hon. Minister for health in any of the 
institutions set out in subsection (1) of section 19 
of the Mental Health Act 1962 as amended in 
which nursing care is regularly given or (iii) the 
Hon Minister for Health in respect of enrolled 
nurses enrolled with the Nurses Board of WA 
employed by the respondent in the delivery of 
community health nursing services. 

2. Clause 6—Definitions: Insert new subclauses (10) and 
(11) as follows: 

(10) "Enrolled Community Nurse" means a registered 
enrolled nurse employed to work in the commu- 
nity health area. 

(11) "Enrolled Community School Nurse" means a 
registered enrolled nurse employed to work in a 
school or schools. 

3. Schedule of Respondents: Add the following: 
Hon. Minister for Health 
Government Printer 
Water Authority of Western Australia 
Building Management Authority 
Western Australian Meat Commission 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

2 April 1993. 
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Application No. 297 of 1993. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "HOSPITAL WORKERS (GOVERNMENT) 

AWARD No. 21 of 1966. 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, W.A Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

That Clause 3—Scope be amended by inserting a 
new subclause (iii) as follows after subclause (ii) 

"(iii) The Authority for the Intellectually Handi- 
capped". 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J.G. CARRIGG, 
Registrar. 

17 March 1993. 

SECTION 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The United Furniture Trades Industrial Union of Workers, 
WA 

and 

The Construction, Mining and Energy Workers Union of 
Australia—Western Australian Branch. 

No. 1390 of 1987. 

COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not teen advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Geoffrey Borck 

and 
Midas Australia Pty Ltd. 

No. 1536 of 1992. 
COMMISSIONER A.R. BEECH. 

22 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: The applicant was employed on 
the 2nd November 1992 as a trainee store manager at the 
respondent's Fremantle store. He was dismissed on the 
30th November 1992 and paid a week in lieu of notice and 
other entitlements. For the first two weeks of his employ- 
ment, the applicant was at the Morley store, in the third week 
of his employment at the Osbome Park store and in the 
fourth week he went to the Welshpool store which is also 
where the respondent's head office is located. This appears 
to have been in accordance with the usual procedure of 
giving a person in the applicant's position exposure to the 
different operations, and at the Welshpool store there is a 
greater chance of evaluation of the applicant's potential. The 
applicant maintains that it was only at the Welshpool store 
where he had a problem, and that principally it was due to 
a lack of co-operation from the staff concerned. Indeed he 
says he was complimented at the other two stores. He does 
admit to having teen reprimanded for not completing an 
inspection report, and also that he had teen spoken to about 
the same issue on a second occasion, although he denies that 
this was a reprimand. He believes that he was not given a 
fair opportunity, that the Welshpool operation was "a tough 
job" and that the area manager for Western Australia, Mr 
Masters, had not given him enough guidance or help. 

The position of the respondent however, is that the 
respondent had originally advertised for a manager, but due 
to difficulties in filling the position had seen Mr Borck as 
being a suitable trainee manager. Although mechanically 
qualified, Mr Borck was not seen as having relevant 
experience in a specialist automotive area. The company's 
evidence is that the completion of inspection forms for every 
vehicle is an essential part of the company's operations and 
the proper use of the inspection forms provides a distinct 
business advantage in the respondent's operations over its 
competitors. There is evidence that the applicant was well 
aware of this. Failure to properly fill out inspection forms 
is therefore seen as significant. This failure had resulted in 
the reprimand and two days later a "discussion", both of 
which occurred in the fourth week of employment. The 
staffing level of the Welshpool store consists of a qualified 
mechanic of three years' experience and a trainee fitter, 
which is the customary staffing level for Welshpool and is 
indeed its current level even now. The area manager 
indicated that on a number of occasions he came in and saw 
customers waiting, on some occasions for a long time. One 
customer had to be told to come back the next day after 
having waited for his vehicle. 

On the Monday of the dismissal the area manager found 
a mechanic working on a vehicle for which a vehicle 
inspection report had not been prepared, and indeed, for 
which the applicant had indicated a vehicle inspection report 
was not to be prepared. The area manager spoke to the 
applicant who indicated that the mechanic had teen told not 
to do the vehicle until later in the day. The area manager 
gave him one week's notice for that and for some other 
reasons which were detailed in the Notice of Answer and 
Counter Proposal and the applicant forthwith left. 

The Commission has given every consideration to the 
arguments advanced by the applicant regarding why he 
believes he was unfairly dismissed. The applicant faces a 
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twin task in this regard. Firstly, it is up to the applicant to 
prove that he was unfairly dismissed. On the evidence given 
by him and the area manager for the respondent, there is no 
reason to prefer the evidence of the applicant over the 
evidence of the area manager where the two conflict. Indeed, 
the area manager has had eighteen months' experience as an 
area manager, had relieved in the position for the twelve 
months prior to that and had himself been a store manager 
for the previous four years. The Commission accepts that he 
was in a good position to judge the potential of the applicant 
compared to others who had been in the position previously. 
To that extent therefore, the applicant has not demonstrated 
to the Commission why his evidence should be preferred 
over that of the respondent. On that basis the applicant has 
failed to make out his case. The second problem faced by 
the applicant is that his initial period of employment can be 
seen notional ly as a trial period, and indeed that is borne out 
in this case by the evidence that the applicant was engaged 
as a trainee in the first instance. The evidence before the 
Commission does not demonstrate that the applicant is not 
competent mechanically or otherwise suitable for employ- 
ment. It merely serves to illustrate the purpose of a trial 
period. That is, that after a period of one month, sufficient 
incidents had occurred which indicated that the applicant 
was not suited to the position of manager of a store in the 
respondent's operations. There is nothing in the evidence to 
suggest that the manner in which the applicant was 
employed for that month was in any way unfair towards the 
applicant or unusual, or that in any other way the respondent 
acted unfairly in its dealings with the applicant. In that 
context, what occurred was not unfair and the applicant has 
not been able to demonstrate any reason why the Commis- 
sion should interfere in this matter. 

Accordingly the application will be dismissed. 

Appearances: Mr G. Borck for the applicant. 

Mr J. Beedham on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Geoffrey Borck 

and 

Midas Australia Pty Ltd. 

No. 1536 of 1992. 

COMMISSIONER A.R. BEECH. 

22 March 1993. 
Order. 

HAVING heard Mr G. Borck on behalf of the Applicant and 
Mr J. Beedham on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joseph Faliti 

and 
Sarich Corporation Pty Ltd. 

No. 1785 of 1991. 
COMMISSIONER C.B. PARKS. 

16 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: Mr Joseph Faliti claims that in 
relation to a period of employment which he undertook with 
the Sarich Corporation Pty Ltd (hereafter referred to as the 
Corporation), the Corporation failed to pay him the wages 
due to him according to his contract of employment, for part 
of that period. The applicant asserts that he was employed 
by the Corporation from late October 1990 until he 
terminated his services on 17 May 1991 and claims that he 
was not paid the salary due to him for the period between 
his date of commencement and 30 April 1991. Immediately 
following his termination the applicant was paid $1400.00 
gross (less income tax) in relation to his employment which, 
according to the Corporation, it had accepted commenced 
on 1 May 1991. It is not disputed that Mr Faliti was engaged 
by the respondent to manage a Hairdressing Salon, for which 
he would be paid the base salary of $27000 per annum. Thus 
the question to be determined is whether the applicant was 
employed from the date he alleges and therefore entitled to 
be paid that level of salary for the period which he claims. 

The background to this matter is that in 1990 the 
respondent had developed a shopping complex in Perth city 
and decided, for reasons not relevant to these proceedings, 
to establish and operate a hairdressing salon therein. On 6 
October 1990, the leasing agent, acting on behalf of the 
respondent, advertised in the partnership column of the 
newspaper for a party interested in participating as the 
operator of a hairdressing salon. Mr Faliti responded to that 
advert and was subsequently referred by the leasing agent 
to the respondent. That lead to him being interviewed by 
Peter Anthony Sarich, the Managing Director for the 
Corporation, together with David Conrad Williams, an 
Investment Officer with the Corporation. The interview was 
conducted on the basis of the Corporation explaining its 
intentions regarding the proposed hairdressing salon and the 
applicant provided information on his skill and experience. 
The leasing agent had made it known to the Corporation that 
Mr Faliti had no interest in operating the salon but was 
offering himself as a candidate to manage it. 

At or about the end of October 1990 Mr Williams 
informed Mr Faliti that he had gained the position of 
Manager of the proposed salon. That was subsequently 
confirmed to the applicant in writing but not until 6 February 
1992. According to Mr Faliti he commenced performing 
duties shortly after the contact from Mr Williams and his 
immediate role was to assist with the establishment of the 
salon. Thereafter he says he acted on behalf of the 
Corporation, firstly when he arranged that a specialist 
contractor plan and quote for the fit-out of the salon, 
secondly he made enquiries of various suppliers of 
hairdressing and beauty products and finally he supervised 
the fit-out of the salon. All of this was said to have been done 
in conjunction with Mr Williams and later with Andrea 
Fishwick, another employee of the Corporation. His 
association with Ms Fishwick, the applicant says, resulted 
in him regularly attending the Corporation office and the 
salon site. It was also said to have involved him in making 
recommendations and assisting with the selection of fixtures 
and fittings for the salon. 

Both Messrs Sarich and Williams say that although Mr 
Faliti was informed he had gained the position of Manager 
he was told that his employment would commence when the 
salon opened for business. But, because he was experienced 
in the operation and management of a hairdressing salon, 
and was to be the Manager of the Corporation's salon, he 
was invited, as a courtesy, to take an interest in, and express 
his views on, matters relevant to establishing the salon. 



The evidence reveals that the Corporation indicated to Mr 
Faliti that it wished to have the salon operational at the 
earliest opportunity. Shortly after the engagement of Mr 
Faliti it became apparent that such could not be achieved 
before early 1991. It transpired that the salon did not 
commence operations before Mr Faliti severed his relation- 
ship with the Corporation in May 1991. Ms Fishwick 
commenced employment with the Corporation on 21 
November 1990. She was allocated the immediate responsi- 
bility of handling the salon project, subject to supervision 
by Mr Williams. Thereafter Mr Williams had an occasional 
contact with Mr Faliti before he travelled interstate for a 
period commencing early in 1991. 

Early in December 1990 Mr Faliti submitted to the 
Corporation proposals for the fit-out of the salon and a 
related quotation prepared by Kinsman Engineering. Ac- 
cording to the evidence of Mr Faliti, and Mr Richard Neil 
Hawkins on behalf of Kinsman Engineering, they both 
attended the salon site on three occasions during November 
1990, for several hours on each occasion, to discuss the 
fit-out, take measurements and record information necessary 
to prepare the proposals and quotation. The Kinsman 
Engineering submission was rejected by Ms Fishwick who 
initiated enquiries to alternative businesses, representatives 
of which she subsequently met in company with Mr Faliti. 
According to Ms Fishwick she invited Mr Faliti to attend 
such meetings because Mr Sarich had instructed her to 
extend him that courtesy. 

It is the testimony of Mr Faliti that immediately following 
his engagement he commenced activities to assist the 
Corporation establish an operating salon. These endeavours 
he says involved him in work on behalf of the Corporation 
on a daily basis Monday to Friday each week following his 
engagement. He says he visited the office of the Corporation 
virtually daily and the salon site similarly, after fit-out work 
commenced. According to the applicant it was common for 
Ms Fishwick to be unavailable, or alternatively he would 
have to wait in order to speak to her, when he attended the 
office of the Corporation. At meetings with Ms Fishwick, 
Mr Faliti says he was directed by her to perform work for 
the Corporation. He examples the occasion on which he 
visited several suppliers of ceramic tiles in order to assess 
those suitable for the salon. Ms Fishwick says apart from the 
meetings to which she invited Mr Faliti she met with him 
at the office of the Corporation no more than weekly, on 
average, and that such usually occurred without Mr Faliti 
having first made an appointment with her. Ms Fishwick 
denies that she directed the applicant to do any work for the 
Corporation and says that although he provided some advice 
regarding the fit-out of the salon his overall input to that 
process was minimal. Ms Fishwick concedes that Mr Faliti 
visited various tile suppliers but says that he did so as a 
consequence of her invitation for him to join with her on 
such a visit to various suppliers. Ms Fishwick says she 
visited numerous tile suppliers as she had planned. 

Mr Faliti says that on several occasions he made requests 
to Ms Fishwick that he be paid wages but that on each 
occasion he was informed that was a matter for Mr Sarich 
who, was either absent, or could not be disturbed on each 
occasion. Additionally he says he questioned the non- 
payment of his wages with Mr Williams, the first occasion 
being immediately upon engagement, and later, when he 
also questioned the delay in progress towards establishing 
the salon. Mr Williams says his recollection is that shortly 
after informing the applicant he had gained the position of 
Manager, he met Mr Faliti at the proposed salon site and the 
matter of wages was raised in the context of Mr Faliti asking 
what level of salary would apply to the position. He also 
wished to be assured that the position would become 
available. Mr Williams says on one other occasion Mr Faliti 
attended the office of the Corporation early in 1991 and in 
the absence of Mr Sarich he, Mr Williams, met with Mr 
Faliti. On that occasion wages were discussed. According 
to Mr Williams there was no complaint from Mr Faliti that 

he had not been paid wages but his purpose was to express 
concern that the establishment of the salon had been delayed 
and wished to be reassured that the project was going ahead 
otherwise he would pursue an alternative position teaching 
hairdressing. 

Mr Faliti says that in addition to his involvement in work 
associated with the fit-out of the salon, he held discussions 
with, and sought advice from, suppliers of hairdressing and 
beauty products. Nick Small, an ex-employee of one such 
supplier, testified that at the request of Mr Faliti late in 1990 
he provided Mr Faliti with a portfolio of information 
regarding their products, prices and marketing strategies. 
Tendered to the Commission is a letter from another supplier 
dated 10 May 1991 (exhibit 1) wherein it indicates that it 
was issued following a recent enquiry by Mr Faliti regarding 
a brand name skin care product. Also tendered to the 
Commission are quotations sought by the applicant from 
two separate printing businesses dated 3 May and 15 May 
1991 (exhibits 2 and 3). 

On the instructions of Mr Sarich, Ms Fishwick issued a 
letter of appointment to Mr Faliti on 6 February 1991. Mr 
Faliti responded thereto in writing on 15 February 1991. The 
content of these two letters (exhibits A and B) the 
Corporation submits clearly establish that although Mr Faliti 
was appointed as the salon Manager his employment and the 
right to payment of the specified salary would not occur until 
the salon commenced operations. 

The Corporation letter (exhibit A) dated 6 February 1991, 
so far as it is relevant, states— 

"Dear Joe 
Set out below are your duties, conditions and terms 

of your appointment as Salon Manager with Sarich 
Corporation Pty Ltd. 

Duties and Responsibilities 
— Staff training and motivation 
— Rostering 
— Liaison (sic) with suppliers 
— Initial stock purchases 
— Ongoing stock control 
— Petty cash reconciliation 
— Daily recording of takings and banking 
— Weekly reporting to Sarich Corporation 
— Sarich Corporation will not be bound by any 

contracts made during the course of your employ- 
ment, except with Sarich Corporation's express 
authority. 

— You, the Manager shall cause to be kept  
— During your employment you shall do all in your 

power.... 
— You, the Manager shall not except as authorised 

or required.... 
— You, the Manager shall not without consent of the 

employer.... 

SALARY AND SALARY REVIEW 
This position is offered on a trial period of one 

month, during which time you will be paid a base salary 
of $27,000 per annum beginning on the opening date 
of the Salon. 

After one month your performance and continued 
employment will be assessed. After 12 months your 
salary and conditions will be reviewed on your 
performance and merit. Regular review of salaries is 
performed annually. 

ANNUAL LEAVE 
In addition to the recognised public holidays  

ANNUAL LEAVE LOADING 
A loading of 17.5% calculated on  

TERMINATION 
This appointment may be terminated  
We would like you to indicate you acceptance of this 

offer by signing the duplicate and returning it to us as 
soon as possible." 
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On 15 February 1991 Mr Faliti responded to the foregoing 
letter in the following terms— 

"Dear Sir: 
I have taken the time to read your letter dated 

Febmary 6, 1991 very carefully, and there are a few 
points which I would like to rectify. 

Firstly, you have stated that you will not be bound 
by any contract. I believe I will make this venture both 
worthwhile and successful but it would take more than 
a month to prove myself worthy. Realistically, it will 
require a period of 6 months to a year. Therefore I feel 
the contract should be written up for a year. If you do 
not agree, your offer will be appreciated all the same. 

Another matter also is the hiring of staff, and 
whether it should be done my (sic) myself, and whether 
it should be done prior to the opening of the Salon. 

There are a few other points, but none worth going 
into at this moment; rather, I would prefer to go into 
these in person, by appointment." 

Mr Faliti provided attachments to his letter. They contain 
suggestions and information but do not address the contract 
relationship of the parties. 

On the face of it the position of salon manager was offered 
to Mr Faliti for a trial period commencing from the opening 
date of the salon from which date the prescribed salary 
would be paid. In his response Mr Faliti apparently took 
issue only in relation to a trial period arrangement. Although 
he suggests other points should be discussed he did so in a 
manner which indicates they were not of such importance 
so as to demand immediate attention and he preferred to 
discuss them in person. Whatever these points may have 
been they were not addressed before the Commission nor 
was there any evidence that they were discussed subse- 
quently. 

On 29 April 1991 a memorandum was directed to Mr 
Sarich from Ms Fishwick (exhibit 9) wherein she observed 
that the fit-out of the hairdressing salon was nearing 
completion and therefore the operational needs of the salon 
required attention and it is recommended that— 

" (Y)ou approve the appointment of Joe Faliti on a 
full-time basis with Sarich Corporation as of 1st May 
1991 to prepare the salon for opening on 1 June 1991." 

No notification was issued to Mr Faliti regarding his 
employment as a consequence of the foregoing memoran- 
dum. It is apparent however, that when Mr Faliti severed 
their relationship on 17 May 1991 the Corporation acted on 
the basis that the recommendation of Ms Fishwick had been 
accepted and Mr Faliti was regarded as having been 
employed from 1 May 1991. That being a departure from 
the strict terms of the original notification to him on 6 
February 1991 (exhibit A). 

I am satisfied from the evidence that upon Mr Faliti 
having being notified he had gained the position of salon 
manager he then acted to assist the Corporation in whatever 
way he felt best able. It is my view that he was prompted 
to do so not only because he was invited by Messrs Sarich 
and Williams to have an input, but because he believed it 
to be part of his role leading to the management of the salon. 
I do not doubt that the applicant involved himself in each 
of the endeavours that he says he did however I find it hard 
to believe that in the period from November to April 
inclusive those endeavours occupied his time to the extent 
that he claims ie each day, Monday to Friday of each week. 
It may be that he attended the salon site on a daily basis after 
fit-out commenced but there is no direct evidence of the date 
that such occurred. I think it a reasonable inference to draw 
from the evidence that fit-out was unlikely to have 
commenced until March 1991 at the earliest. Notwithstand- 
ing the Corporation elected not to accept the proposal from 
Kinsman Engineering submitted by Mr Faliti, I have no 
doubt that his input at meetings with Ms Fishwick 
influenced the practicality and function of design selected 
for the salon. 

It remains however that Messrs Sarich and Williams say 
that the job offered to Mr Faliti was that of Salon Manager 
and that his employment was to commence upon the 

opening of the salon. That position was confirmed to him 
in writing on 6 February 1991. He responded to that letter 
and did not take issue with his stated commencement date. 
Ms Fishwick, in her relationship with Mr Faliti, acted on the 
understanding that he was to be employed when the salon 
opened and for that reason he was afforded the opportunity 
to involve himself in the establishment of the salon. She was 
charged with the responsibility of establishing the salon and, 
as Mr Faliti was not an employee of the Corporation 
according to her understanding, I do not think she paid close 
attention to the number of times, or the regularity with 
which, he visited the Corporation office. That is not to say 
that I accept that Mr Faliti visited the office as often as he 
suggests. I believe it is clear from the evidence that the 
Corporation had no intention of employing Mr Faliti prior 
to the opening of the hairdressing salon. I do not accept that 
he was directed to perform any duties on behalf of the 
Corporation, notwithstanding it readily accepted the sugges- 
tions and information he provided from time to time. 

Mr Faliti was enthusiastic about the position he had 
obtained. I think it probable that he committed himself to 
assist with establishing the salon in the belief that it would 
occur in a short space of time and he would soon take up 
his position as manager. He therefore had no concern about 
wages until several months had passed. That I believe is 
what lead to his discussion with Mr Williams in early 1991 
and I prefer the evidence of Mr Williams as to the content 
of that discussion. There is a direct conflict between the 
evidence of Ms Fishwick and Mr Faliti to the extent that he 
says, and she denies, that he approached her regarding the 
non-payment of wages to him on occasions prior to 17 May 
1991. I think it probable that Mr Faliti did raise the matter 
with Ms Fishwick but having heard him give testimony I 
think there is every chance that his purpose was not made 
clear. 

Although the Corporation may have benefited to some 
degree from the endeavours of Mr Faliti they were not 
undertaken at the direction of the Corporation. The 
Corporation did not enter into an employer and employee 
relationship with him at the date which he claims. The 
earliest that could be deemed to have occurred is at 1 May 
1991. I am therefore not satisfied that Mr Faliti is entitled 
to claim wages from the Corporation prior to 1 May 1991. 

Appearances: Mr T. Galic (of counsel) appeared on behalf 
of the applicant. 

Mr S.R. Edwards (of counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joseph Faliti 

and 
Sarich Corporation Pty Ltd. 

No. 1785 of 1991. 
COMMISSIONER C.B. PARKS. 

16 March 1993. 
Order. 

HAVING heard Mr T. Galic (of counsel) on behalf of the 
Applicant and Mr S.R. Edwards (of counsel) on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[U.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter John Henry Ford 

and 
Kaiser Engineers Australia Pty Ltd. 

No. 26 of 1993. 
COMMISSIONER O.K. SALMON. 

29 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application purports to be 
one made pursuant to s.29(b)(ii) of the Industrial Relations 
Act 1979. 

The claim concerns benefits to which the applicant says 
he is entitled under the Kaiser Engineers Superannuation 
Plan. 

The respondent objects to the claims made on the grounds 
that the Commission is without jurisdiction because the 
claim does not concern an industrial matter. The core of the 
argument in support of that proposition is that the 
superannuation scheme is administered by the Trustees of 
the scheme who, amongst other things, are obliged to ensure 
that benefits under the scheme are paid to members of it who 
are entitled to receive such benefit. And it follows from that, 
so the argument goes, that a dispute as to entitlements to be 
paid under the scheme is a matter between the member and 
the Trustees. 

It is also noted that the respondent is not a Trustee of the 
scheme; the respondent is obliged to contribute to the 
scheme in accordance with advice received from the actuary 
from time to time; that trustees act independently of the 
respondent; and, that it is the scheme which pays benefits 
arising from it, not the respondent. 

Furthermore, with respect to the main point in the 
applicant's argument the respondent says that the benefit 
claimed is not a benefit granted to the applicant in his letter 
of assignment, but to cash benefits payable pursuant to the 
deed pursuant to which the scheme is constituted and for the 
continuance of which there is no dependence on the letter 
of assignment. 

Having adjourned this matter in order that I might read 
all of the material referred to, and having now done that, I 
can only say that I agree entirely with counsel for the 
respondent. The application should be dismissed and there 
will be an order accordingly. 

Appearances: Mr P.J.H. Ford appeared on his own behalf. 
Mr I. Curlewis appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter John Henry Ford 

and 
Kaiser Engineers Australia Pty Ltd. 

No. 26 of 1993. 
COMMISSIONER O.K. SALMON. 

29 March 1993. 
Order. 

HAVING heard Mr P.J.H. Ford on his own behalf on behalf 
of the Applicant and Mr I. Curlewis (of counsel) on behalf 
of the Respondent, the Commission, pursuant to the powers 
conferred under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION.' 

Industrial Relations Act 1979. 
John Green 

and 
Perth Builders Supplies. 

No. 80 of 1993. 
COMMISSIONER A.R. BEECH. 

1 April 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is an application pursuant to 
section 29(b)(i) of the Act whereby Mr Green complains that 
his dismissal on the 20th January 1993 was unfair. He seeks 
an order that he be re-instated to his former position as 
second class welder with the respondent. 

The essential facts of the matter are not in dispute. The 
dismissal arose due to the following incident. On the 20th 
January 1993 at a time which was either 1.30pm or 1.45pm, 
Mr Green approached his foreman, Mr Pearson, and stated 
that as far as Mr Green was concerned, his work was up to 
date and he intended to go home at 2.00pm. Mr Green's 
normal finishing time on that day would have been 3.00pm. 
Mr Pearson replied that in fact there was "a lot of work on", 
and gave Mr Green a job to do, stating that it was an urgent 
job. By Mr Green's own evidence, he commenced the work 
and completed the measuring up of the job he had been 
given. However he did not complete the job and left at 
2.00pm. Upon management becoming aware of this, the 
general manager made several attempts that afternoon to 
ring Mr Green at home, but was only able to reach him at 
approximately 6.00pm that evening. The general manager 
asked Mr Green for an explanation regarding Mr Green 
having left work in those circumstances, and upon Mr Green 
saying that his work had been up to date and that he had told 
the foreman that he was leaving the general manager stated 
that Mr Green's work had not been up to date and in the 
circumstances Mr Green would be dismissed. Mr Green 
came in the next morning to collect his termination pay 
which consisted of his pro rata annual leave entitlement but 
not a week in lieu of notice. Mr Green had been employed 
pursuant to the Metal Trades (General) Award No. 13 of 
1965. In the circumstances, the dismissal was a summary 
dismissal, as the respondent acknowledged. 

The Commission heard evidence from the foreman, the 
general manager and also from the acting general manager. 
Mr Green gave evidence on his own behalf. The Commis- 
sion is satisfied that the respondent in this matter has been 
able to show that the facts as relied upon by the respondent 
in dismissing Mr Green in fact occurred. The onus in this 
matter rests upon Mr Green to prove that the dismissal which 
occurred was indeed unfair. As to that, Mr Green is correct 
in saying that generally his work was up to date, and indeed 
it was considered by management that Mr Green's work was 
generally good. However, the facts of the matter are that Mr 
Green decided that he would leave even though his work had 
not been finished, and that he did not have his employer's 
permission to leave. He did not ask permission to leave. He 
merely left. It is clear on the evidence that there was work 
for him to do. Indeed the evidence is that the work was 
urgent work, and although Mr Green himself doubted that 
it was indeed urgent, there is nothing in the evidence to 
suggest that the work was other than urgent. In any event, 
that is not a matter for Mr Green in his position to decide, 
but rather a matter for the person in management responsible 
for the organisation of work. Indeed, the evidence before the 
Commission leads to the conclusion that Mr Green's attitude 
towards this is a reasonable illustration of his attitude 
towards his employer generally. It is that which has led to 
his dismissal. To that extent, whether there was 10 minutes' 
work as Mr Green would have the Commission believe or 
25 minutes' work left, as the foreman eventually stated, for 
Mr Green to do is not a determinative factor, although if it 
had been, the evidence of Mr Green would be preferred to 
the evidence of the foreman. 

There is also evidence that Mr Green had been told on an 
earlier occasion that "knocking off early" is not acceptable. 
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Whilst Mr Green denies that he had been "knocking off 
early" on that occasion, the fact remains that he knew of the 
company's attitude to that occurring. 

The applicant was not able to advance a compelling or 
compassionate reason for his leaving work in the manner 
that he did. Had there been, then there might have been room 
for some intervention in the dismissal which occurred. 
Although the applicant states that "everybody in the 
department took time off as and when they needed it", the 
evidence before the Commission does not show that to be 
the case. In any event, it is not apparent that the applicant 
had a "need" to leave work. 

Effectively, the facts are that Mr Green took it upon 
himself to leave work during his ordinary working hours in 
circumstances where he had not been given permission, 
where he had been given further, and urgent, work to do by 
his employer and where he did not even complete that work, 
and he did so without good reason having been told 
previously that such action was not acceptable to the 
company. That is quite clearly inconsistent with his contract 
of employment. The dismissal was not unfair. In those 
circumstances there would not appear to be any reason for 
the Commission to interfere in this matter. 

The application will be dismissed. 
Appearances: The applicant on his own behalf. 
Mr D. Parker on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Green 

and 
Perth Builders Supplies. 

No. 80 of 1993. 
COMMISSIONER A.R. BEECH. 

1 April 1993. 
Order. 

HAVING heard Mr J. Green on his own behalf as the 
applicant and Mr D. Parker on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Margaret Ann Meyer 

and 
Silver Sands Timeshare Ltd. 

No. 872 of 1992. 

Peter Erich Meyer 
and 

Silver Sands Timeshare Ltd. 
No. 873 of 1992. 

COMMISSIONER G.L. FIELDING. 
8 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Applicants in each of these 
applications, which by consent were heard together, were 
employed, apparently by the Respondent, to manage the 
Silver Sands Timeshare Resort at Mandurah. The resort 

contains, amongst other things, a number of hotel style units, 
some of which are let out to the public on an ad hoc basis 
and others of which are set aside for use by those persons 
who have purchased the right to use the resort during 
nominated periods of the year. The Applicants' job required 
them to live on the resort premises. For this purpose they 
were provided with a two bedroom self contained unit 
specifically set aside for the managers. It seems that the male 
Applicant performed much of the outside work associated 
with managing the resort, such as supervision of the 
swimming pool and minor maintenance. The female 
Applicant attended to the daily administrative tasks such as 
reception and booking functions. It is common ground that 
the Applicants were required to work six days a week, 
although it seems that it was often difficult for them to take 
the remaining day off work each week because of the nature 
of their duties. 

Their employment began on or about 22 March 1991 and 
ended on or about 30 June 1992 when it was terminated by 
the Respondent on 24 hours' notice for alleged misconduct. 
That misconduct was said to consist of the Applicants 
allowing their son and their friends "free occupancy of units 
to the detriment of paying customers" on 24 occasions, a 
period totalling 23 weeks, without seeking the Respondent's 
authority. The Applicants do not deny that their son and their 
friends, from time to time, occupied a unit in the resort as 
alleged, but they do deny that it was done to the detriment 
of paying customers and, moreover, they deny that it was 
done without the Respondent's authority. 

Amongst other things, each of the Applicants claim that 
their dismissal was unfair. They initially sought reinstate- 
ment but, having now obtained alternative employment, 
have abandoned that part of their claims. They claim, 
however, that they each had a contract of employment for 
a period ending on or about 12 December 1992 which, they 
allege, was wrongly terminated by the Respondent on or 
about 30 June 1992. In the circumstances, they seek to 
recover the benefits which have been denied them under 
their contract of employment as a result of its premature 
termination. 

The Respondent does not question that the Applicants had 
a contract of employment for a period of 12 months ending 
on or about 12 December 1992. However, the Respondent 
alleges that in allowing others to occupy the units in the 
resort in the manner alleged, the Applicants were in breach 
of their duty of fidelity to the Respondent, which breach was 
of such a nature so as to warrant the immediate termination 
of the contract (see: Daily Cleaning Service Pty Ltd v. 
Pavlovic (1992) AELR 359). 

There is a material conflict in the evidence of the 
respective Applicants and that of the Respondent's Chair- 
man of Directors, Mr Rossi. The Applicants say that shortly 
after taking up their positions as managers of the resort, they 
asked Mr Rossi if their friends and relatives could stay in 
the resort from time to time as it was the only way that they 
could see their friends, particularly their son, given the 
demands of the job. They say that after some hesitation he 
agreed that they could "within reason". Mr Rossi says that 
he has no recollection of such a conversation and that he 
would be unlikely to forget it if it had taken place. He says 
he expected the Applicants' son and their friends to stay in 
the second bedroom of the two bedroom unit provided for 
the Applicants. The Applicants say there was no furniture 
in that bedroom and, in any event, that it was too small. Mr 
Rossi asserts that the bedroom, and indeed the unit, was fully 
furnished at all material times. The Applicants say too that, 
from time to time, their son stayed in a separate unit not far 
from one occupied by Mr Rossi when he was staying at the 
resort. 
I am left in not the slightest doubt that the evidence of each 
of the Applicants, particularly that of the female Applicant, 
is to be preferred where it conflicts with that of Mr Rossi. 
The spontaneous and positive manner in which they gave 
their testimony, particular as it related to discussions they 
said took place with Mr Rossi regarding permission for their 
friends to stay, was in stark contrast to the hesitant and 
diffident testimony of Mr Rossi, particularly on this subject. 
I accept the female Applicant's evidence and find that she 



did indeed ask Mr Rossi if her friends, including her son, 
could stay in the resort and that the Respondent said that 
they could "within reason" as she asserts. Neither of the 
Applicants impressed me as being in any way dishonest. 
Indeed, consistent with their claim that they obtained the 
prior permission of Mr Rossi, the unchallenged evidence is 
that the Applicants always put their son's and friends' names 
in the bookings book whenever they stayed at the resort with 
the notation "no charge". Although Mr Rossi may not have 
looked at the book, there is no suggestion that it was not 
readily available to him on his weekly visits to the resort. 
Furthermore, the Applicants' version is consistent with the 
fact that their son occupied a separate unit in the resort when 
Mr Rossi was present. There were no attempts to hide his 
presence, or the fact that he was occupying a separate unit. 

Mr Rossi asserts that he did not have authority to give the 
Applicants the permission they say he gave. Whether he had 
that authority or not, I have no doubt that he held himself 
out as having the authority and, indeed, gave the permission. 
It was he who negotiated the terms of the Applicants' 
employment with them and I have not the slightest doubt 
that he had apparent, if not real, authority to grant the 
permission, which as I find he gave. His evidence that he 
needed authority from the owners of the time when the 
Applicants' son and friends were present in the resort is hard 
to accept. The fact is, as Mr Rossi acknowledged, that 
owners buy a time slot, not the right to use a particular unit 
and, moreover, the management of the units is the 
responsibility of a company, of which he is chairman, not 
the individual owners of the time in question. 

The licence given to the Applicants was conditional upon 
them exercising it "within reason". On the material 
adduced in these proceedings, I do not accept that the 
Applicants' guests stayed at times so as to deprive paying 
customers of a unit in the resort. I accept the evidence of the 
female Applicant that, in general, their son and friends 
occupied units which would otherwise have been vacant. I 
note, for example, that the Applicants' son was said by Mr 
Rossi to be occupying a unit over the Australia Day weekend 
in 1992, but that is not supported by the records and was 
denied by the Applicants. Overall, I am not satisfied, even 
on balance, that the licence, which as I find was given to the 
Applicants, was abused. In general, the visits appear to be 
confined to short stays, mainly on weekends, at irregular 
intervals, although the Applicants' son was present for the 
Christmas/New Year period in 1991/92 and for the 
following Easter. 

It is common ground that they had a contract of 
employment until on or about 12 December 1992. That 
comes about because following a request from the Appli- 
cants the Respondent, under the hand of Mr Rossi, wrote to 
the Applicants jointly on 12 December 1991 advising them 
that their positions as managers had been extended for a 
further 12 month period. In the circumstances, it follows that 
in my view the Applicants' contract of employment was 
improperly terminated. As I find, the Applicants did not act 
in breach of their contract of employment, particularly in 
respect of their duty to serve the Respondent honestly and 
in good faith. 

It seems to me that there is much to be said for the view 
that the Applicants were employed jointly to act as managers 
under one rather than two contracts, but as the events have 
transpired, nothing turns on that on this occasion. 

Although the evidence about the precise terms of then- 
contract of employment is to say the least scant, it is clear 
that the Applicants were initially entitled to a remuneration 
package of $50 000 per annum, which included a salary 
component of $40 000 per annum divided equally between 
each of the Applicants. It is common ground that in June 
1991 that salary was increased by $5 000, again divided 
equally between each of the Applicants. At the same time, 
it seems that their leave entitlement was increased from four 
weeks to six weeks per annum to be taken in one lot of four 
weeks and two additional lots of one week. It is common 
ground, too, that the Applicants were entitled to free 
accommodation whilst they occupied the manager's unit. In 
addition, the Applicants said that they were entitled to 

superannuation based on the "statutory" contributions of 3 
per cent of their salary, payable by the Respondent. 

Prima facie, it seems to me therefore that each of the 
Applicants are entitled to the benefit of their nominal salary 
at the rate of $22 500 for the period from 1 July 1992 until 
at least 9 December 1992, as they claim, that is for a period 
of 23 weeks (see: Perth Finishing College Ltd v. Watts 
(1989) 69 WAIG 2307). The Applicants claim, in addition, 
payment for accrued annual leave, but little was said to 
substantiate that claim in the course of these proceedings. 
Although the Applicants are entitled to paid leave, they are 
not entitled to any extra payment for not taking that leave 
(see: HAW Jones Pty Ltd v. Neille (1967) WAR 181). In this 
case, the Applicants' benefit was the entitlement to be on 
leave from work on full pay in the period up until 9 
December 1992. The amount of remuneration they would 
have received in that period would be the same whether they 
were at work or on leave. In any event, as already observed, 
it is difficult to ascertain on the evidence what, if any, is the 
quantum of the Applicants' leave credit for the period in 
question since the evidence discloses that they took five 
weeks' leave not long before they were dismissed. 

The Applicants agree that since their termination by the 
Respondent they have obtained employment as joint 
managers at a motel in Albany which provides them with 
free accommodation and a salary of $35 000 divided equally 
between each of them. That appointment began on or about 
23 October 1992. The income derived therefrom clearly 
must be deducted from any benefit lost as a result of the 
premature termination of the Applicants' employment with 
the Respondent. The Respondent does not suggest that the 
Applicants could have obtained alternative employment 
earlier than they did and there was no evidence of any other 
earnings in the interim. However, the Applicants say that 
they incurred rental costs of $75.00 per week from on or 
about 3 July until 22 October 1992, which ought to be taken 
into account in considering their claim. Having regard to the 
fact that the Applicants' remuneration package from the 
Respondent included the right to occupy the manager's unit 
rent free, I do not think it inequitable to take into account 
that the Applicants incurred rental expenses which, but for 
the premature termination of their employment, they would 
not otherv/ise have had to incur. Their claim for rental of 
$75.00 per week represents an annual rental in the order of 
$4 000 per annum, which in turn falls well within the 
non-salary component of their remuneration package from 
the Respondent, which was in the order of $10 000. In the 
circumstances, I would not have thought it an unreasonable 
assessment of the benefit denied them in respect of their 
right to rent free accommodation during the balance of their 
term of employment by the Respondent. The sum claimed 
can either be seen as a quantification of the accommodation 
benefit denied them under their contract of employment with 
the Respondent or, alternatively, having regard to the 
command under section 26 for the Commission to act 
according to equity, good conscience and the substantial 
merits of the matter, I would have thought it not in the 
slightest inequitable nor lacking in merit to take into account 
when considering the magnitude by which the Applicants 
have mitigated their loss, the fact that they incurred this 
additional expenditure. Likewise, the Applicants say that 
they had to incur transport costs in the order of $300.00 to 
transfer their furniture to Perth and storing it there and a 
further $300.00 to transfer it to Albany. It seems to me that 
in all probability they would have had to incur costs to 
transfer their furniture if their contract was not renewed after 
the 12 month period. Although it might not have been as 
much as they now claim on the evidence, I am not able to 
make an accurate assessment of their loss in this respect. 
Furthermore, it is not referable to a benefit to which they 
were entitled under their contract but is more in the nature 
of damages. The Commission's jurisdiction in matters of 
this nature is a limited one and is not the same as that in the 
ordinary civil courts with respect to damages for breach of 
contract. 

As to the Applicants' claim for lost superannuation, the 
most that can be said of that claim is that there was little or 
no evidence as to the terms of that entitlement. For example, 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G 

it is not clear whether or not there is any "roll over" 
entitlement held for the benefit of the Applicants. I am not 
prepared to speculate as to what those terms were. On the 
evidence, I am unable to calculate what their loss in this 
respect, if any, would have been. Finally, the Applicants' 
claim to recover two weeks' pay in lieu of notice is clearly 
without foundation and no evidence was adduced to support 
it. The claim is inconsistent with the concept of a fixed 
contract expiring on or about 9 December. 

It would follow that the Applicants would be entitled 
together to recover the sum of the $17 065 as and by way 
of a benefit denied under their contract of employment made 
up as follows— 

Remuneration 1 July =$19 903 
— 9 December 1992 
(23 weeks at 
$45 000) 
Less remuneration re- 
ceived from new em- 
ployment with effect 
23/10/92 (6 weeks at 
$35 000) = $4 038   

$15 865 
Accommodation ex- 
penses 3 July— 
22 October 1992 
(16 weeks at $75.00) =$1 200 
Total =$17 065 

In light of the previous conduct of the parties, it would 
follow that each of the Applicants is entitled to recover the 
sum of $8 532.50 from the Respondent as and by way of a 
benefit denied them under their contract of employment. 

Appearances: Mr H. Christie (of Counsel) on behalf of the 
Applicant Miss G. Marton on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Margaret Ann Meyer 

and 
Silver Sands Timeshare Ltd. 

No. 872 of 1993. 

COMMISSIONER G.L. FIELDING. 
11 March 1993. 

Order. 
HAVING heard Mr H. Christie (of Counsel) on behalf of the 
Applicant and Miss G. Marton on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Respondent pay to the Applicant the sum 
of $8 532.50 as and by way of a benefit denied her 
under her contract of employment. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Erich Meyer 

and 
Silver Sands Timeshare Ltd. 

No. 873 of 1993. 
COMMISSIONER G.L. FIELDING. 

11 March 1993. 
Order. 

HAVING heard Mr H. Christie (of Counsel) on behalf of the 
Applicant and Miss G. Marton on behalf of the Respondent, 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Respondent pay to the Applicant the sum 
of $8 532.50 as and by way of a benefit denied him 
under his contract of employment. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dianne Murphy 

and 
Starling Reading Real Estate. 

No. 60 of 1993. 
COMMISSIONER O.K. SALMON. 

2 April 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is a s.29(b)(i) application in 
which Diane Murphy claims that she was unfairly dismissed 
from her employment by Starling Reading Real Estate. 

On 4 December 1992 the applicant was informed by letter 
from Mr Rex Starling, who appeared for the respondent in 
this case, stating that due to a breakdown in working 
relations within the office she was given seven days notice 
of termination. She had been employed by the respondent 
for some five months and in her opinion during that period 
she had been a good employee. 

I will outline, first of all, the relevant circumstances 
according to the applicant's testimony. 

On Friday 27 November 1992 Mr Starling proposed a 
change in the applicant's contract of service from permanent 
part-time employment for 20 hours each week to casual 
employment. It was explained to the applicant that she 
would receive 3% superannuation payments, however, she 
would no longer receive payment for holidays, ordinary 
leave, or sick leave. The proposed change was to make cost 
savings. The applicant was to work 25 hours per week and 
be paid $12.50 per hour. 

The applicant was not happy about the proposal because 
she was the main earner of income for the family and she 
feared the lack of security that went with casual employ- 
ment. She could not understand how an offer of more money 
and more hours of employment under the proposed casual 
arrangement would save the respondent money, however she 
offered to work 15 hours per week until things got better (I 
take that to mean that the applicant accepted that the 
business was facing financial difficulties and that she could 
assist to overcome these difficulties by working less hours 
per week). But Mr Starling said that he wanted the casual 
arrangement only and that she could take it or leave it. 

Mr Starling suggested that the applicant discuss the 
proposal over the weekend with her husband. On Monday 
30 November, when the applicant returned to work she was 
handed a letter from Mr Starling which contained the offer 
made on the previous Friday, set out in formal terms. 

The applicant thereupon told Mr Starling that having 
discussed the matter with her husband that she was not 
happy to change her employment arrangement. 

The applicant noted that whereas the letter said that all 
relevant award conditions would apply, the award made no 
provision for casual employees except in the case of short 
periods to cover leave periods or where agreement had been 
reached between an employer and the union and the 
agreement was put in writing. She told Mr Starling that she 
would stay on as a casual if the award arrangement was 
complied with. 

The applicant acknowledged that Mr Starling obtained 
information about the avenues open to him but, she did not 
know about that information. However from Friday 4 De- 
cember 1992 the applicant was to become a casual 
employee. She was instructed to calculate her holiday pay 
entitlements in order that she be paid all of her entitlements 
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under the old contract of service. She handed this 
information to Mr Starling at approximately 11.00am on 
4 December. 

Mr Starling became upset at the amount of the payment. 
He did not want to pay her the holiday pay immediately. The 
applicant said that Mr Starling claimed to be too busy and 
said that he would not be willing to pay her for two or three 
weeks. She thought Mr Starling was being unfair, and she 
told him it was a monstrous thing to short-change her of 
wages right before Christmas. 

Mr Starling then demanded the applicant's resignation. 
She refused to resign because she had done nothing wrong, 
Mr Starling then wrote out a termination notice which he 
gave to her about 12.15pm on that day. She was told that 
her employment would end seven days hence. 

The applicant said she was devastated by the dismissal. 
The applicant rang Mr Starling on 17 December to thank 

him for two references he had given her and at that time she 
was asked if she would provide some help for her 
replacement who was having trouble with a computer 
programme. 

She agreed to assist as requested, but in doing so she 
learned that the new employee was working under a 
permanent part-time arrangement for 25 hours per week at 
$10 per hour. 

As far as the applicant knew this person was to be 
employed as a casual. Upon discovering that the employ- 
ment was permanent part-time, the applicant believed that 
she had been replaced by someone else on exactly the same 
conditions and she considered that was unfair. 

She had no reason to believe that her work was not 
competently done. Indeed she believes all of the evidence 
is that she was considered to be a good employee. 

She made application claiming unfair dismissal on 
11 January 1993. 

Mr Starling denies that the applicant was unfairly 
dismissed. He said that at the time in question the applicant 
had called him a monster; that she had stated that she did 
not care for him or his business and the only thing she cared 
about at that point was herself and her family. All of this 
was conveyed in a very loud, angry and aggressive manner, 
leaving him with no option than to terminate her employ- 
ment. Thereupon he gave the applicant seven days notice in 
writing. 

In this case, as in any case involving alleged unfair 
dismissal, it is my decision on the question of unfairness in 
all of the circumstances that matters, not that of the applicant 
or the respondent as though I have to accept one view or the 
other. The applicant places a great deal of importance on the 
limitations imposed by the award on casual employment as 
a factor to be given weight in determining the question. In 
that respect Mr Starling claims that he acted with regard for 
the interests of the firm. Furthermore Mr Starling contends 
that he alone was able to have proper regard for the firm's 
interests. It also follows from Mr Starling's contention that 
he was acting in the applicant's interests, but in any event 
he left me in no doubt that he was of the opinion that he in 
no respect whatsoever before 4 December 1992 had 
prejudiced the applicant's future employment. As far as I am 
concerned, the award limitations and the applicant's 
knowledge of them would have justified her anxiety about 
her future and to that extent I take them into account. 

The applicant's dismissal was effected by giving her 
notice and the termination was not wrongful in the accepted 
sense of that term. But I think it is fair to say that the charges 
alleged against the applicant amount to charges of miscon- 
duct, nevertheless. Indeed, it is the alleged misconduct 
which is central to my thinking on the subject of unfairness. 
Given the gravity of the misconduct from the point of view 
of Mr Starling, an issue put by him with great force and 
conviction, I would have thought, if it was so, it would have 
been far more likely that the applicant would have been 
summarily dismissed. Mr Starling endeavoured to explain 
the apparent inconsistency—perhaps recognising it—by 
referring to the difficulties that would have presented 

themselves for him to overcome had the applicant been so 
dismissed, but I find his explanation unconvincing. 

In the circumstances 1 think that some tension would have 
been present in the office before 4 December 1992, but that 
it would have been generated by the applicant and Mr 
Starling equally. I find that the applicant said she was more 
concerned about her own future and that of her family than 
she was about the respondent's problems, and that was 
probably unwise. However, I think it was more likely that 
she said that Mr Starling's actions were monstrous rather 
than saying he was a monster. Overall, I think that Mr 
Starling reacted unfairly in the circumstances by giving the 
applicant her notice. 

In reaching that conclusion I have had regard for the 
decision of the Industrial Appeals Court in BHP Iron Ore 
Limited vs. Transport Workers Union (73 WAIG 529) per 
Franklyn J. at 530 where he cites "The Law of Employ- 
ment" Macken, McCarry and Sappidean (3rd Ed) at 275: 

In determining whether the dismissal is unfair the 
tribunal must have regard to all the relevant circum- 
stances relating to the particular employee. These 
include not only matters specifically related to the 
employee's work record but also whether the applicant 
will be able to find alternative employment and the 
financial and social consequences of dismissal. The 
question whether a dismissal is harsh, unjust or 
unreasonable is determined having regard to the 
circumstances a the time of dismissal. 

Whilst I have paid full regard to Mr Starling's problems, 
his explanations of them and of the advice he sought 
regarding those problems, I am not convinced that he 
extended the consideration to the applicant that her interests 
required of him. 

The unusual aspect of this case was the force and detail 
of Mr Starling's argument against the applicant's re- 
employment in the event of my finding her dismissal unfair. 
Indeed this is the only case I have dealt with in which that 
point has been so vigorously taken up. However, it is not 
my intention to review that aspect of the case. It will be 
sufficient to say that while the time lapse between the date 
of the applicant's dismissal and the date she lodged her 
application claiming unfair dismissal has been given full 
regard in the light of my own decision in Gareth Jackson vs. 
AIco Pty Ltd (72 WAIG 3835), my decision turns on issues 
of impracticality and injustice to the person who is currently 
employed by the respondent. 

In this respect I draw attention to s.26(l)(a) and (c) of the 
Industrial Relations Act, whereby I am required to exercise 
my jurisdiction according to equity, good conscience and the 
substantial merits of the case, with regard for the interests 
of persons immediately concerned whether directly affected 
or not. The person now employed holds a license in real 
estate work and is probably a better person in the position 
than the applicant would be. But more than that, I am 
satisfied according to all of the material before me that the 
circumstances of the business make it thoroughly impracti- 
cal that two persons be employed in the office. Moreover, 
there is the question of injustice to the incumbent who is a 
person immediately concerned although she was not a party 
to this case—the circumstances make her so. 

My decision concerning justice for that person is 
facilitated somewhat by the fact that the applicant proposed 
an alternative means of settling this matter, namely, a form 
of reference provided by the respondent. I do not think that 
is an appropriate subject for an order in this case, but I 
realise that the applicant is motivated by the possible 
obloquy attached to her because of her dismissal. 

I think the applicant's concerns are catered for by my 
finding that her dismissal was unfair. 

My decision in this case is that an order for dismissal will 
issue. 

Appearances: Mr P.T. Murphy appeared for the applicant. 
Mr R.C. Starling appeared for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dianne Murphy 

and 
Starling Reading Real Estate. 

No. 60 of 1993. 
COMMISSIONER O.K. SALMON. 

2 April 1993. 
Order. 

HAVING heard Mr P.T. Murphy on behalf of the Applicant 
and Mr R.C. Starling on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Frank Nichols 

and 
James Richardson Corporation Pty Ltd 

No. 1622 of 1991 
COMMISSIONER C. B. PARKS. 

18 November 1991. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 
Commissioner) 
THE COMMISSIONER: The matter before me is a claim 
pursuant to s. 29(b)(i) of the Industrial Relations Act 1979 
(the Act), in which the applicant claims that he was unfairly 
dismissed by the respondent on 13 September 1991. 

It is the evidence of Mr Nichols that on 13 September 
1991 he was called into the office of the State Manager, Mr 
Rea. Mr Rea advised him that he was being dismissed for 
dishonesty "claiming excessive hours and for claiming 
penalty rates when they did not apply." Mr Rea also stated 
that the decision was irreversible and that casual staff could 
be instantly dismissed without reason. 

The applicant commenced employment as a 'casual'. The 
matter has proceeded before this Commission on the basis 
that this term has a special meaning. It does, insofar as an 
award of this Commission is concerned. Therein the 
definition of what constitutes a 'casual', and what notice is 
required to terminate the contract of a 'casual', is precise. 
It is a generic term; it is generally accepted as describing 
employment of an intermittent nature which may be 
terminated with a minimum of notice. 

Mr Nichols worked at Perth Airport collecting dockets 
from duty-free goods that were to be exported. It does not 
appear that Mr Nichols was engaged either by the flight or 
by the day, but that he had an ongoing relationship with the 
respondent over a number of years. He performed work 
according to a roster, initially at the direction of a 
Supervisor, Mrs Papalia (nee D'Annunzio). Subsequently he 
was appointed to the position of Supervisor and then 
directed employees under his control to attend and perform 
work according to the same style of roster he had worked. 
It is reasonable to assume the roster was published ahead of 
time so that persons knew in advance when they were 
required to attend for duty. 

The evidence is clear that the method Mr Nichols used 
to calculate employees hours, for the purposes of payment, 
is not that which the company intended should apply. 
However, I can find no fault on his part in that the 
responsible person in this state, the State Manager, directed, 
in the first instance, that he report to Miss D'Annunzio. She 

instructed him in what he was required to do and how he 
would be paid, according to an hourly calculation. 

It would seem from Mr Nichols evidence that there may 
have been mention, although this was not confirmed by Mrs 
Papalia, of a 2-hour minimum. If it was the case that there 
was a difference between a 2-hour minimum and simply 2 
hours per flight, depending on the sequence of those flights, 
it should have triggered an alarm. However, at that time he 
was an employee under the instruction of a supervisor. 
When he was promoted to Supervisor he was not directly 
instructed by management on what he was required to do 
and therefore continued to apply the system as he understood 
it. I do not see any intended wrongdoing on his part. 

The Commission is of the view that because of an ongoing 
relationship and the length of time that Mr Nichols was 
employed, he was entitled to reasonable notice, unless it 
could be shown that his actions were such that they 
constituted a repudiation of a fundamental term of his 
contract of employment. The case law relating to unfair 
dismissal is quite clear. Where an employee has conducted 
himself or herself in a way not satisfactory to the employer, 
that employee should firstly be counselled and given the 
opportunity to rectify their conduct, unless it is conduct of 
the nature that shows an intention to disregard the terms of 
the contract. That opportunity was not given to Mr Nichols. 
From the evidence of Mr Rea it is clear that the Company 
Secretary intended that the termination of Mr Nichols' 
services be viewed as summary in nature, particularly in 
view of the reasons stated to him for his dismissal. That, in 
my view, was not a justifiable reason for his dismissal, 
particularly in the form that it took. 

Mr Nichols dismissal partly arises out of the fact that the 
respondent company was relinquishing its role at the 
International Airport. Its work was going to be undertaken 
by another company and therefore the number of employees 
was to be reduced. That also played a part in the decision 
that was taken. 

For these reasons I am satisfied that Mr Nichols was 
unfairly dismissed. 

In view of the fact that the respondent employer no longer 
conducts the business at the International Airport, I am 
satisfied that the remedy of reinstatement is not available 
therefore no order will issue and this application will be 
finalised by a declaration that Frank Nichols was unfairly 
dismissed. 

Appearances: Mr F. Nichols appeared on his own behalf. 
Mr S.K. Shepherd (of counsel) appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Frank Nichols 

and 
James Richardson Corporation Pty Ltd 

No. 1622 of 1991. 
COMMISSIONER C. B. PARKS. 

2 April 1993. 
Declaration. 

HAVING heard Mr F. Nichols on his own behalf and Mr 
S.K. Shepherd (of counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby declares— 

That Mr Frank Nichols was unfairly dismissed by the 
Respondent employer. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 



1056 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kimberley Royce Padman 

and 
Lanes Biscuits Pty Ltd (ACN 052 863 724). 

No. 1005 of 1992. 
COMMISSIONER O.K. SALMON. 

25 February 1993. 
Reasons for Decision. 

THE COMMISSIONER: This matter concerns a claim for 
contractual benefits by Kimberley Royce Padman made 
pursuant to s.29(b)(ii) of the Industrial Relations Act 1979. 
The benefit claimed is $20,229.73 which is said to be the 
balance of redundancy payments owing to the applicant over 
an amount already paid to him when his employment with 
Lanes Biscuits Pty Ltd was ended through redundancy. 

In fact the applicant's entitlement to redundancy pay is 
not contested, rather it is the amount he is entitled to which 
is in contention. Whereas the applicant says that the offer 
made to him included payment for sick leave entitlement of 
169 days, the respondent says payment for sick leave due 
to the applicant amounted to four weeks. 

The respondent admits to salespersons being entitled to 
be paid for all sick leave days due at the time of redundancy, 
but explains that this arrangement is part of but one 
agreement on the subject amongst several. The respondent 
asserts that the applicant was a salaried employee at the 
material time and as such his redundancy pay entitlements 
were those prescribed in an agreement having application to 
salaried employees. Indeed this agreement, perhaps more 
precisely the respondent's construction of it, is the crucial 
factor in the respondent's argument. 

The evidence in this case, both oral and documentary is 
fairly substantial; however it is not necessary for me to 
review it in any degree of detail and I will refrain from doing 
so. 

The first question of importance concerns the applicant's 
status as an employee: Was he a salaried employee as the 
respondent asserts? The amount of time spent in the 
performance of certain work is not always a reliable guide 
to an employee's classification and, therefore, his status. In 
fact the law on the subject was stated by Burt CJ in Gary's 
case (57 WAIG 585 at 586) and the test to be applied is the 
nature of the employment in terms of the purpose to be 
achieved by it. Furthermore, the question may be settled by 
recourse to value judgement. On the basis of all of the 
evidence, the applicant held a supervisory position at the 
material time. He was paid $10,000 more per annum than 
sales persons and while he says he did not have the authority 
to hire and fire employees he said he could make 
recommendations in both respects. In my opinion the 
applicant was a salaried employee. 

Two documents were tendered by the respondent in 
support of its contentions against the claim. The first is a 
document dated 7 September 1988 and it is headed 
Redundancy Agreement Between Best Foods and Broad- 
meadows Salaried Staff Employees. The principal benefit 
under this agreement is a redundancy payment of three 
weeks per year of service and pro-rata for any part of a year. 
Another benefit is a lump sum payment for salaried staff of 
four weeks pay on termination. The second mentioned term 
in the agreement confers no more than that and on the 
surface it appears to be unambiguously and plainly stated. 
However, in the margin beside the term under consideration 
there is an entry by hand in brackets: "(SICK)". Mr Stewart, 
for the respondent, had no part in the making of the 
agreement and he was not in any real sense able to place 
much significance on the handwritten entry, by itself. But 
the second document he tendered purported to show the 
applicant's total accrued benefits converted to a money 
amount of $50,266.20, including a sick leave entitlement of 
one month. The relevance and the force of this information, 
in Mr Stewart's argument, is that it represents an assessment 

of the applicant's redundancy entitlement under the relevant 
agreement by persons aware of its terms and application. 

I thought Mr Stewart was a highly credible person in the 
role of advocate and witness for the respondent and I must 
say he has presented a case of substance very persuasively. 
But the applicant's case can be similarly described. In the 
final analysis I do not think that the respondent's case is 
strong enough to carry the day. 

Whilst I am not bound by the rules of evidence and I may 
inform my own mind in this case according to what I think 
is just, I must still consider whether it is a reliable 
proposition that the redundancy agreement for salaried 
employees be construed as it has been to mean that it refers 
to four weeks (sick) pay. Given that non salaried sales 
employees of the respondent are entitled to the same 
principal form of redundancy payment as salaried employ- 
ees plus payment in consideration of ail untaken sick leave, 
I do not think that the construction advanced is reliable. 
Indeed the notoriety of the usual case in which senior 
retrenched employees are more favourably treated than 
lower status employees—which might well be influenced by 
the willingness of the courts to imply reasonable terms of 
notice in employees contracts of service in consideration of 
status (The Law of Employment. Macken McCary & 
Sappideen p. 158. Ryan, Coppin and Sweeting vs. Coles 
Myer Ltd t/a Coles Supermarkets—72 WAIG 1163 at 1168 
also Full Bench, dismissing appeal 73 WAIG 225). I think 
it is a more likely proposition that individual salaried 
employees of the respondent are able to negotiate higher 
redundancy packages according to their particular circum- 
stances. 

Being of that mind and noting that pursuant to s.32(7) of 
the Industrial Relations Act 1979 I am enjoined to 
endeavour to ensure that this matter is resolved in terms that 
could reasonably been agreed between the parties in the first 
instance or by conciliation (cf Peter Sinclair and The Eagle 
Pty Limited c/—Radio West—-72 WAIG 1393 at 1394. 
Ryan, Coppin and Sweeting vs. Coles Myer supra—at 
1169). I think the applicant's claim must be viewed in the 
light of the entitlement unquestionably due to sales persons 
of lower status. 

In this respect I note that an entitlement to redundancy pay 
of one form or another is a benefit under the applicant's 
contract of service. S.23(l) of the Act empowers me to 
enquire into and deal with an industrial matter and I am 
convinced that in dealing with the applicant's claim it is 
reasonable that he be compared with employees of lower 
status. Indeed I think that is the least he could reasonably 
expect. 

My decision in this matter is that there will be an order 
requiring the respondent to pay the applicant $20,229.73. 

The order will now issue in the form of minutes and the 
parties are asked to advise my associate of their require- 
ments in this respect. 

Appearances: Ms C. Devenish appeared for the applicant. 
Mr A. Stewart appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kimberley Royce Padman 

and 
Lanes Biscuits Pty Ltd (ACN 052 863 724). 

No. 1005 of 1992. 
COMMISSIONER O.K. SALMON. 

26 March 1993. 
Order. 

HAVING heard Ms C. Devenish on behalf of the Applicant 
and Mr A. Stewart on behalf of the Respondent, the 
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Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

That, within 14 days of the date hereof, Lanes 
Biscuits Pty Ltd (ACN 052 863 724) pay Kimberley 
Royce Padman the sum of $21,241.20, which sum 
includes interest for 12 months at the rate of 5% per 
annum. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nola Raguse 

and 
City of Canning. 

No. 1392 of 1992. 
COMMISSIONER J.F. GREGOR. 

23 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: On the 3rd of November 1992 
Nola Raguse (the Applicant) applied to the Commission for 
an Order pursuant to Section 29(b)(i) of the Industrial 
Relations Act 1979 (the Act) seeking reinstatement for what 
she says was the unfair dismissal of her by her employer, 
the City of Canning (the City), on the 6th of November 1992. 
Apparently the Applicant had been employed by the City on 
or about the 20th of November 1989 in the capacity of a Day 
Care Assistant at the City's Herald Avenue Centre which, 
according to the evidence, is a centre for the use of frail aged 
persons and senior citizens. Although it is clear that the 
duties of a Day Care Assistant, as they are described in the 
attachment to Exhibit D1, were dedicated to the care of the 
frail aged there was some necessity, from time to time, for 
liaison with the senior citizens group for activities involving 
both groups such as concerts, raffles, use of the hall and so 
on. 

In the Applicant's letter of engagement (Exhibit Dl) the 
appointment was subject to a probationary period of three 
months of satisfactory service and successful completion of 
a pre-medical examination. The terms and conditions of 
employment are described in the letter of appointment dated 
the 22nd of November 1989. The contract of employment 
was otherwise as prescribed in the Local Government 
Officers' (City of Canning) Award 1987. 

In a nutshell, the Applicant says that the reason her 
services were terminated was her alleged unsuitability for 
the type of work which is described in the letter of 
appointment. Her reaction to this was that she believed that 
her dismissal on those grounds was unfair for two reasons. 
First, that the dispute settlement procedure which is set out 
in the Local Government Officers' (City of Canning) Award 
1987, and in particular in Clause 6.—Contract of Employ- 
ment, was not followed and secondly, and in particular, that 
the dismissal was based upon and caused by the Applicant's 
physical impairment which arose out of an accident she 
suffered in the course of her work. 

The City's reply to the application is, in short, that the 
Applicant was not unfairly dismissed at all and therefore is 
not entitled to reinstatement or to any relief of a nature 
which can be granted by the Commission. It admitted that 
the Applicant was employed as a Day Care Assistant at the 
time and under the conditions she claims and that her 
employment was, at least in part, governed by the Local 
Government Officers' (City of Canning) Award 1987. It was 
the City's position, as articulated by Mr Joyce who appeared 
for it, that the Applicant was terminated from her employ- 
ment on or about the 6th of October 1992 and was paid four 
weeks' salary in lieu of notice in accordance with Clause 
6.—Contract of Employment of the Award. It was further 
said that the Applicant had suffered a number of work 

related injuries and as a result of one of those, which 
occurred on or about the 7th of February 1992, she was 
diagnosed as being unfit for full duties and was limited to 
performing light duties which required lifting of objects no 
heavier than 10 kilograms. This restriction limited her 
ability to perform many of the duties which are described 
in the duty list attached to the letter of appointment in 
Exhibit Dl in that she was unable to lift tables, heavy 
equipment or heavy shopping or to assist and escort clients 
with safety or to push client's wheelchairs or to assist in the 
lifting of clients. These limitations were said to have 
imposed an increased workload on other employees and 
caused those employees to complain to their employer or 
otherwise disrupted the services available to the users of the 
Centre. It was further submitted by the City that the 
Applicant required considerable time off duty to attend 
physiotherapy, these absences being of up to two hours 
every second day and that, in addition to the limitations on 
her work by the light duties order, proved difficult for the 
supervision of the Centre, particularly in the organisation of 
casual relief. 

The City further argues and avers that discussions were 
held with the Applicant on a number of occasions regarding 
problems associated with her duties and that on or about the 
27th of July 1992 all of the City's concerns were put to the 
Applicant including the suggestion that it would be in her 
interests and the interests of the City for her to transfer to 
another position. It says that some months later, circa the 6th 
of October 1992, there was a further incident where the 
Applicant was at a risk of exacerbating her injury while still 
on light duties: one of the clients who was being escorted 
by the Applicant was in danger of falling and required 
assistance. The City developed the view that it was no longer 
appropriate in the interests of safety of either their employee, 
the Applicant, or the users of their Centre that she remain 
in her position. She was therefore offered a transfer to a 
temporary vacant position of Records Clerk. It falls from the 
evidence that the Applicant asked for time to consider this 
suggestion in conjunction with her Union and it was likely 
that it was suggested to her that if she did not accept the offer 
of the transfer then her services could well be terminated. 
Notwithstanding this, the Applicant subsequently advised 
the responsible officer from the City dealing with the matter 
that she would not accept the transfer. This was notwith- 
standing that there was an undertaking for ongoing 
employment if, in due course, the Applicant was declared 
fully fit to perform the range of duties in the position of Day 
Care Assistant. It was also said by Mr Joyce that even 
though it offered employment in the clerical position for a 
few months it was not the intention of the City to terminate 
the services of the Applicant at the conclusion of that time 
if she had not been declared fully fit. However, in the face 
of the refusal by the Applicant to accept the deployment, 
there being no other options available, it could no longer 
continue to employ her because of her unfitness to perform 
full duties of the position and safety and personnel 
considerations. 

Ms Dwyer, who appeared for the Applicant, submitted to 
the Commission that there were matters that it ought take 
into account in consideration of the claim by the Applicant. 
Not the least was that she had been given a performance 
appraisal under a system which had been agreed between the 
Applicant's Union and the City in 1987. The performance 
appraisal for the period the 27th of November 1989 to the 
30th of June 1990 (Exhibit D2) was satisfactory, as were 
others. The performance ratings were quite high and the 
comments on the general performance over the review 
periods were satisfactory in that she was described as being 
a person who works enthusiastically and energetically and 
who has ideas which she put into practice with style. Her 
attentiveness to all the clients and ability to listen to their 
problems was noted. There were, in some of the later 
appraisals, some comments concerning difficulties that 
arose from the need for the Applicant to attend doctors' 
appointments for treatment and that her back injuries had 
prevented her performing normal duties for nearly a year. 
However there was some recognition of this in that another 
list of duties for the Activities Organiser/Care Aid (Exhibit 
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D3) was created. As I understand the submission, the agreed 
duty statement of the 21st of February 1992 was tailored, 
if one can describe it, to the situation as it prevailed then. 

In further reference to performance appraisals and 
particularly that performance appraisal which was dated the 
21st of August 1992, the Applicant specifically raised 
complaints, or more correctly comments, about some of the 
suggestions of her immediate supervisor in the performance 
review proper. In short the Applicant disputed any criticisms 
that were raised because they were not matters over which 
she had a great amount of control. To expand upon this, in 
Exhibit D5 Ms Dwyer referred the Commission to a range 
of medical certificates which had been issued by the City's 
rehabilitation organisation, Prime Occupational Health, to 
the Applicant. Ms Dwyer drew from the certificates that the 
trend through them was that the condition was stabilising but 
there was a consistent thread that the Applicant should not 
lift weights of a greater mass than 10 kilograms. The point 
was made on behalf of the Applicant (see Exhibit D6) that 
she was referred to the medical practitioners who treated her 
by her employer and, of course, she was required to do so 
because of the provisions of the Workers Compensation and 
Assistance Act 1981. The Commission was referred to 
another set of medical certificates in Exhibit D7 which arose 
from what has been described as a second workers 
compensation incident which apparently occurred when the 
Applicant shifted a client in a wheelchair and caused injuries 
to her shoulder or, in the alternative, caused a reoccurrance 
of previous injuries. In addition to the restrictions which 
were placed upon her work by the medical practitioners the 
Applicant received a letter from the Co-ordinator of the 
Herald Avenue Day Centre which directed her not to lift 
tables, wheelchairs, picnic chairs, eskies or assist clients up 
and out of their chairs. That, according to Ms Dwyer, took 
the doctor's treatment regime even further than what was 
indicated by a mere restriction on lifting of particular 
weight. That is, the doctor did not say that there should be 
no lifting of tables, wheelchairs, picnic chairs or eskies. 

The Commission was told of other events arising out of 
the contract of employment that led to reprimands being 
issued to the Applicant (see Exhibit D9). For the purposes 
of this recitation it is not necessary for me to refer in detail 
to those matters other than to say that the reprimands were 
issued, they related to work performance and in particular 
alleged incorrect mileage returns. An important event in the 
chronology, according to Ms Dwyer, was the receipt by the 
Applicant of what amounts to a suggestion to settle her 
workers compensation claims against the City for an amount 
of $6,000. It was indicated in submissions that this 
approximated the total amount of money the Applicant 
might receive if she had taken early retirement. The letter 
was not solicited by her. It arose out of a conference between 
Paul Merlo, an officer of the City and a Union representa- 
tive, and it was a matter in which, according to the 
Applicant, she had little input. She passed the papers to her 
lawyer and eventually to her Union's lawyer but the matter 
was never proceeded with once she refused to sign the 
documentation. 

By the 8th of September 1992 things, according to Ms 
Dwyer, were coming to a head. The Applicant was given a 
second reprimand by the Chief Executive of the City. She 
was told that her non-attendance at work without adequate 
reason during normal hours of 8.00am to 1.00pm on Monday 
the 7th of September 1992 was not acceptable. That had 
occurred in a situation where, according to the Applicant, 
she had left because she was suffering from stress. Mention 
was also made of a memo from Sue Nichols, the 
Co-ordinator of the Centre which had been designed to 
emphasise to the Applicant that she should advise the office 
on the answer phone if she was not able to attend for work. 
The message that the Applicant left on the 7th of September 
1992 gave no clear reasons for non-attendance except to 
attend a medical appointment. In the event, because of the 
time of the absence, it was obvious that it was not an 
appointment of the normal kind in that the absence was 
between 8.00am to 1.30pm. The Applicant was told that if 
there was a repeat of unacceptable work performance or any 
other behaviour which is considered unacceptable and 

requiring further disciplinary action, her services might well 
be terminated. Ms Dwyer submitted to the Commission in 
Exhibit D12 a First Medical Certificate that the Applicant 
had received which indicated a provisional diagnosis of 
work related stress on that particular day. 

Detailed submissions were made by Ms Dwyer concern- 
ing the effect of the Local Government Officers' (City of 
Canning) Award 1987 and in particular the Disputes 
Procedure contained in it. 

In summary, the position of the Applicant, as articulated 
by Ms Dwyer, was that on or around the 6th of October 1992 
an offer of alternative employment was made to the 
Applicant. There is no disagreement with that but she 
thought that if she did not take the alternative employment 
her services would be terminated immediately. She had 
reason to draw that conclusion because the transfer period 
offered to her was two months and she was aware that the 
particular officer whose position she would be filling would 
then come to an end of maternity leave. She had no 
guarantees, in view of that, that her employment would be 
ongoing. She thought she was still continuing a job at the 
Herald Avenue Day Centre and was performing to such a 
level that she did not need to take an alternative position. 
She therefore considered herself as having a job already. Her 
position is clearly that she was injured at work and was 
therefore entitled, on any fair view of the circumstances, to 
take time off to attend treatment sessions. The therapy that 
was prescribed by the Medical Officer who was appointed 
by the employer required her to take two hours off every 
second day. She was not undertaking treatment on the 
direction of her own medical practitioner, it was at the 
insistance of the City's own doctor. It was submitted that 
her previous injuries that she had showed signs of 
improvement. The injuries she first suffered on the 1st of 
September 1991 were exacerbated by a further accident on 
the 7th of February 1992 but there was not any reason to 
expect that she would not improve. Insofar as arrangement 
of relief is concerned, in view of the Applicant's position 
of having to attend medical treatment at the direction of the 
City's doctor, she had little control over the effect that had 
on her workplace. 

In support of her submissions, Ms Dwyer called evidence 
on behalf of the Applicant from Michael Frederick Williams 
who is the Industrial Officer employed by the Australian 
Services Union. He gave evidence of his knowledge of the 
matters involving the Applicant. He conceded in his 
evidence that it was an employers duty to ensure that if a 
person who has been injured at work comes back on 
rehabilitation having been declared partially fit, that the 
onus is on the employer to provide a safe workplace and 
work practices for that person. The Applicant gave 
considerable evidence on her own behalf. I will not recite 
that evidence in detail but will return to it in my analysis 
which I include later on in these Reasons. Also called to give 
evidence for the Applicant was Graham Henry Guest who 
works for the Workers' Compensation and Rehabilitation 
Commission. He is a Clinical Psychologist and he gave 
evidence concerning problems affecting persons in the 
rehabilitation phase of recovery from accidents and injuries. 

The rebuttal of the claim on behalf of the City was put 
by Mr Joyce. He told the Commission that the City rejects 
the first ground of alleged unfairness; that is that the dispute 
procedure in the Award was not followed. In fact, said Mr 
Joyce, the procedure was followed to the letter of the law. 
Insofar as the second ground is concerned, that is the 
Applicant's allegation she was dismissed on the grounds of 
impairment; that was denied. The dismissal took place 
because the Applicant refused to help herself by accepting 
a transfer which would only continue until such time as she 
was able to safely do her work. The actions of the employer 
were to assist her in recuperating from her injuries and to 
provide, as a by-product, a benefit to the employer in the 
workplace. The reality of the situation is that the exhibits 
already before the Commission indicate that the Applicant 
was medically prevented from doing a number of tasks 
essential to the conduct of her job day to day. For instance 
she was unable to escort and assist clients. She was unable 
to do tasks like pushing wheelchairs and lifting clients who 
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had fallen. Because she suffered these limitations an 
excessive and unfair workload was placed on the remaining 
two staff of the Herald Avenue Day Centre. This created 
tension as they were required to carry most of the workload. 
In such circumstances, given the physical requirements of 
the job and the potential for exacerbation by her pre-existing 
condition, foremost in the employer's concern was the risk 
to which the Applicant was exposed within the workplace. 
This concern was compounded by the fact that it may be 
alleged that the City was exposing users of its facilities, who 
are aged and frail members of the community, to a hazardous 
environment one which, in the event of an accident, could 
have had unfortunate legal repercussions for it. The reason 
that the offer was made to transfer the Applicant was to 
diminish the hazard, to defuse workplace tensions and to 
give her the best opportunity of recovering by temporary 
removal to a less demanding role. On two occasions she was 
requested to move from the Herald Avenue Day Centre. On 
two occasions she was offered retraining. Ultimately she 
refused to move and that led to the termination. On each 
occasion the Applicant's Union was fully involved but that 
did not stop her from refusing fair and reasonable requests. 
Because of that refusal the City was left with no option but 
to terminate her services. 

The essence of the Respondent's case was that the 
Applicant occupied the position of Activity Organiser/Care 
Assistant Herald Avenue Day Centre. That was one of three 
permanent positions, the other was a co-ordinator who had 
overall control and the bus driver. It is a very small staff. 
The purpose of the position occupied by the Applicant was 
to undertake planning, preparation and delivery of a cost 
effective and interesting day programme. To provide 
practical assistance for the day to day functioning of the 
Centre and to assist with the personal care and physical 
support of the clients who attended there. The City formed 
the view that, due to her injury, the Applicant was 
temporarily unable to perform fundamental requirements of 
the job and that her attempting to do so placed members of 
the public and users at risk. Throughout the process the 
Australian Services Union had been involved, particularly 
during counselling sessions and that involvement assured 
that the Applicant at all times had been treated, fairly, justly 
and reasonably and also in accordance with the appropriate 
rules that needed to be applied. 

Insofar as the reprimands are concerned there was never 
any challenge to them by the Union although ultimately, 
whether or not the reprimands exist, was not fundamental 
to the decision finally made. Ultimately it was the 
Applicant's failure to be able to recover from her injury and 
the subsequent problems this caused which led to the final 
counselling session that involved the Union and Mr Merlo. 
Mr Joyce related that at that meeting Mr Merlo explained 
the difficulties the City faced and again made the offer of 
retraining. It was clear that the Applicant was told of the 
temporary nature of the suggested transfer. It was a position 
which existed, was of value to the City and was offered to 
her. The offer of a transfer, if one could describe it so, was 
a final offer. The Applicant and her Union were given time 
to consider it and eventually she declined. The situation then 
was clear. She had suffered a work related injury that 
restricted her duties. She was assisted to attend rehabilita- 
tion by way of all reasonable leave and her absence was 
covered by the employer. However, the nature of the job and 
the injury exposed her and the users of Herald Avenue Day 
Centre to a degree of risk which, eventually, was simply 
unacceptable. To try and manage these problems, offers 
were made to retrain and place the Applicant temporarily in 
a physically less taxing and dangerous position. It was clear, 
and there can be no doubt on the evidence, that the transfer 
was temporary and on being declared fully fit by her doctor 
she would be placed back in her position at the Herald 
Avenue Day Centre. 

Mr Joyce submitted that there were a number of concerns 
that any reasonable employer should take into account. For 
instance her performance appraisal indicated that some 
activities which were the Applicant's responsibility were not 
completed due to her therapy. She had found it hard to 
concentrate on her work due to the injuries and to the pain 

killers that she had to take. The doctor's report showed her 
condition was improving with rest and this is exactly what 
the City attempted to assist through the offer of a transfer. 
Exhibit D12 confirms the conflict between the staff at the 
Centre and the deterioration of the situation through the 
Applicants limitation to perform normal duties. Evidence of 
the Applicant's own witness conceded that employees 
should not be left in hazardous situations and that removing 
the Applicant from the workplace was removing a hazard. 
Insofar as the Applicant herself is concerned, she denied that 
physically there was problem. She did not and would not 
acknowledge her employers obligation to ensure a safe 
working environment. She was of the view that the position 
was largely one of a social nature and not physically 
demanding. But that simply was not the case. Her evidence 
concerning the Centre being run by volunteers was not 
correct. She was of the view that problems in the workplace 
were caused by two previous employees. Sue Nichols and 
John Davies, who are unable to be called to answer the 
allegations. However, a fair focus of her evidence is that the 
conduct of these two persons exacerbated the Applicant's 
position, but this was denied. The senior officers of the City 
at all times treated the Applicant in an open and frank 
manner and tried to manage the problems at the workplace 
fairly and responsibly. However that did not occur because 
the Applicant adopted an unreasonable and inflexible 
attitude that led to an unavoidable result. 

The City called evidence in support of its position from 
its Personnel Manager, Paul Merlo. Under extensive 
examination in chief and cross examination he related in 
detail the events leading to the dismissal of the Applicant 
in which he was involved. His evidence can best be 
summarised in the following way. The City, and he as its 
Personnel Manager, had a concern about the situation which 
evolved out of fie injuries which had been suffered by the 
Applicant through accidents. Her work performance was 
affected, therefore her circumstances impinged upon the 
proper operation of the Centre. Mr Merlo was of the view 
that early on most problems were handled because the 
people who worked with the Applicant were more than 
happy to 'pitch in', as he described it, and cover work that 
she could not do. But as the period of time lengthened this 
work regime started to impact on the Applicant's work- 
mates. The supervisors reported that to him and their 
continuing growing concern that what the Applicant was 
doing was having a detrimental effect on her ability to carry 
out the job at fie level of service and performance the 
organisation required in that section. It is for these reasons 
that he had to act. He took considerable time making sure 
that all proper action was taken to assist the Applicant. He 
was under pressure from Mr Tbmlins, Manager, Community 
Development for the City who was most concerned about 
the situation. 

Mr Tomlins, who also gave evidence, told the Commis- 
sion of his concerns which arose from the Applicant's 
inability through her incapacity to adequately perform her 
work. He had tried to create a situation where the obvious 
conflict between the Co-ordinator at the time. Sue Kenny 
and the Applicant could be resolved. He attempted to 
establish a process whereby in the first instance through 
counselling, differences between the two persons could be 
sorted out. That attempt failed and continually failed; then 
it was his job to assist Ms Kenny and subsequent supervisors 
to go through the process of dealing with the problem as best 
as one could do in the counselling situation. He had reported 
his frustration at failing to achieve a resolution to the 
problem to Mr Merlo and asked that something be done. 
This was after Ms Kenny had told him she believed the 
relationship between staff at the Day Centre was on the 
verge of breakdown so that the co-ordinator herself was 
under much stress. She felt she no longer had the ability to 
supervise the Applicant and the Centre's programme itself 
was adversely affected by the Applicant's injuries. Tomlins 
eventually bacame very concerned about the prospect of the 
Applicant having to use her own physical strength to assist 
clients. He feared if a client should fall that the City could 
well have been accused of negligence for allowing someone 
who was not fully fit to work in the Centre. In due course 
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it came to pass that such an event did occur and this was the 
trigger for him to request Mr Merlo to put in train the events 
which led to the termination of the employment of the 
Applicant. He was very much aware of the Applicant's 
attachment to her position and knew it was never going to 
be an easy process to suggest to her to look at some other 
appointment. He says he genuinely wanted to work with her, 
to get her back to work, fully fit, as soon as possible. In good 
faith he worked with the Applicant and did everything 
possible to try and keep her on the job and get her fit. All 
of her medical requirements were met despite great 
disruption to the programme at the Centre. Just organising 
the relief caused disruption and was draining for the other 
members of staff. Mr Tomlins made the point that the 
clientele at the Day Centre were not 'well aged seniors' 
coming in to play cards, they were persons with a variety 
of mobility problems. They are brought into the Day Centre 
to relieve their home carers so that they could basically have 
a rest. 

Evidence was also taken from Joanne Maureen Visic. She 
is the currently the Co-ordinator at Herald Avenue Day 
Centre. She is a person with experience in running similar 
centres. Insofar as the Applicant was concerned, when Ms 
Visic took over she found that she was doing very little 
productive work. Her activities consisted of a lot of 
telephone calls to various persons not connected with her 
work. She was, in a sense, very office bound. She had 
informed some of the clients she was experiencing difficul- 
ties and they were aware of reprimands that she had 
received. They were also aware of problems between the 
previous co-ordinator and the Applicant, a situation which 
Ms Visic found quite unacceptable. She disagreed with the 
Applicant's evidence that the work was mostly of a social 
nature. It could not be described as a light duties job at all. 
Ms Visic summarised the work that the Applicant would not 
be able to do. Her conclusion after that summary was that 
it was actually dangerous to have the Applicant in the 
workplace. 

Finally, evidence was taken from Frances June Johanna 
Heidenreich. Ms Heidenreich is a Catering Service Officer 
employed by the City and she was located in an office where 
she was able to observe the Applicant at work. She gave 
evidence that the Applicant would argue continuously with 
her supervisors, that they would give her verbal directions 
and she would not follow them. There were arguments about 
her general time wasting in the office and her personal 
activities. The inability of the Applicant to perform her 
duties was creating time consuming problems for the 
Co-ordinator which, in the opinion of wimess Heidenreich, 
caused a diminution in the level of service by the 
Co-ordinator and therefore the Centre. She thought that 
towards the end of the period that both the Co-ordinator and 
the Bus Driver, who was the other person involved, were 
getting desperate; this caused them to form, in effect, a 
mutual support team but not to the extent that they harassed 
the Applicant. The removal of the Applicant had the effect 
of taking a weight off everyone's shoulders because of the 
long period of time involved and it was a relief all round. 

The authorities to be applied in matters such as this are 
cited by Brinsden J. in Undercliffe Nursing Home v. 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (1985) 65 
WAIG 385. At 386 of his Reasons His Honour wrote: 

"Accepting then that the Commission may enquire 
into the termination of a contract of employment, the 
question then arises to what principles it should apply 
and having regard to the circumstances in which the 
termination took place. The jurisdiction has been 
variously stated: in re Loty and Holloway v. Australian 
Workers' Union (1971) A.R. 95 at 99 Sheldon J. said 
that even though in the dismissal be it summary or on 
notice, the employer has not exceeded his common law 
and/or award rights, the Court was entitled to enquire 
as to whether the employee had received "less than a 
fair deal". He also approved what had been said in an 
earlier case whether there had been "a fair go all 
round". In a later case Metropolitan Meat Industry 
Board v. Australian Meat Industry Employees' Union 

(New South Wales Branch) (1973) A.R. 231 at 233 
Watson J. thought that even if there are grounds for 
terminating the contract of employment it was still 
open to the tribunal to examine the severity or 
otherwise of the step of dismissal. In the majority 
judgment in Western Suburbs District Ambulance 
Committee v. Tipping at 277 their Honours stated the 
question as being "whether the employer's action was 
harsh or unjust or that the employer has abused his right 
to dismiss his employee". In that case they considered 
the union had made out its case in connection with an 
employee whose services had been terminated pursuant 
to the award without any reason being given, the 
employee having been of impeccable conduct and 
service over a long period of years. Finally in North 
West Council v. Dunn 129 C.L.R. 247 at 263 Walsh J. 
specifically approved a test stated by McKeon J. in the 
case immediately last cited as being the question to ask: 

Has there been or has there not been oppression, 
injustice, or unfair dealing on the part of the 
employer towards the employee? 

As His Honour points out the question to be 
investigated is not a question as to the respective legal 
rights of the employer and the employee but a question 
whether the legal right of the employer has been 
exercised so harshly or oppressively against the 
employee as to amount to an abuse of that right." 

In his Reasons for Decision in Metal and Engineering 
Workers' Union, West Australian Branch v. Newcrest 
Mining Limited Appeal No. 1 of 1993 delivered the 26th of 
February 1993 (unreported) (Newcrest Case) the Acting 
President of the Western Australian Industrial Appeal Court 
Rowland J. made comment upon the above citation. He said: 

"In particular, counsel fastened on the expression "a 
fair go all round" as sufficiently describing the 
principle. These slogans can, however, be misleading 
at times and, absent any express provisions in the award 
or the contract of employment, claims that involve 
allegations of unfair dismissal will usually demand an 
inquiry into all of the circumstances." 

The question of the importance of proper procedure was 
also mentioned by Rowland J. in the Newcrest Case (supra). 
Referring to Shire of Esperance v. Mouritz (1991) 71 WAIG 
891 which involved a dispute as to whether a dismissal was 
void because an officer was denied natural justice. His 
Honour commented: 

"That, of course, is a common law remedy; but, 
nevertheless, the unfairness of the process was in issue. 
Kennedy J held that the fairness of the procedure 
adopted was a matter which could be taken into 
account Clearly, however, it was not the only 
consideration. There were also questions of work 
performance and dishonesty in the course of employ- 
ment that remained to be resolved." 

In short, if there is unfairness in the process it is a factor 
which may well be taken into account but it must be taken 
into account given all of the surrounding circumstances. 
Finally it should be noted that, as it has often been stated 
in similar cases, there is no general common law or statutory 
prohibition against an employer terminating the services of 
an employee who suffers injury that may be the subject of 
compensation. 

I have had the benefit of seeing each of the witnesses give 
their evidence and have been able, from their demeanour and 
actions, to draw some conclusions from their evidence. Of 
the Applicant, I say that she impressed as a sincere person 
who was dedicated to the work at the Herald Avenue Day 
Centre. But she has her own picture or perception of what 
the job entailed and it differs from the requirements of her 
employer. It is obvious that she had a close association with 
the clients that came in to the Centre. The evidence points 
to her being a person who was dedicated and loved her job. 
She obviously developed a rapport with the clients who 
attended the Day Centre and was a person who appears to 
be one who would have been friendly and considerate to 
those clients. The Applicant, however, suffered a series of 
injuries. It is clear that a later injury compounded an earlier 



injury and that she suffered pain and restriction in her ability 
to physically perform the work. However, she claims that 
she battled on, as it were, and tried to do the work as best 
she could. I am prepared to accept that was her intention. 
She did, though, develop problems with her fellow 
employees. For instance, in her evidence she was dismissive 
of the conduct of her Co-ordinator, Susan Kenny, when 
Kenny recorded a series of what the Applicant considered 
to be minor incidents or accidents arising out of her job. 
This, on the face of it, would appear to be pedantic conduct 
by the employer and one which would give weight to the 
allegation of the Applicant that she was not being treated 
well by the Co-ordinator of the Day Centre. However, the 
evidence of Mr Tomlins puts another light on this part of 
the evidence of the Applicant in that it was alleged that the 
Applicant had suffered a cardiac incident which may have 
arisen out of her work. The employer was aware of this and 
in that circumstance, bearing in mind potential liability, one 
can understand close recording of incidents. However, the 
Applicant was dismissive in her evidence of the Co- 
ordinator's conduct in this respect. 

She focussed a fair measure of her evidence on the 
conduct of the Co-ordinator Sue Kenny and the Bus Driver, 
one John Davies. In her evidence she indicated some 
Nationality differences which, at least in her mind, existed 
between them; she, according to them, being an idle 
Australian as it were. The Applicant's feelings, though, 
about the conduct of her two fellow workers at the Centre 
are not supported by the other evidence. The evidence of 
Visic and Heidenreich does not support her contentions at 
all. Their views, which 1 accept, are important given the fact 
that both the Co-ordinator, Kenny, and the Bus Driver were 
not available to give evidence in these proceedings. The 
evidence of Visic and Heidenreich certainly gives fbrce to 
the conclusion which have been drawn by the Manager, 
Community Service, Mr Tomlins. I should also record that 
Mr Tomlins appeared to be a concerned professional who 
approached this problem with care and patience. Therefore 
I accept his evidence. 

The evidence indicates that there was a deteriorating 
situation at the Day Centre, so much so that the Applicant 
suffered what she considered to be stress and was unable to 
continue with her work on a particular day. This led to the 
second reprimand. Whether, in those circumstances, that 
reprimand was justified or not is not germane to this 
adjudication, however, it is relevant to the central issue 
about whether the Applicant could adequately do her work 
or not. The matter, however, came to a head when it came 
to the knowledge of Mr Merlo that there had been an 
incident involving a client who may have fallen or stumbled 
while under the care of the Applicant and this led to his 
involvement in the matter. This occurred after some 
considerable reportage from Mr Tomlins over the difficul- 
ties that he was having with the management of the Herald 
Avenue Day Centre due to the Applicant's difficulties. 
There were then a series of discussions between the 
Applicant and a Union representative and it appeared that 
Mr Merlo drew the conclusion that the Applicant may well 
wish to sever her connection with the City on the basis of 
retirement. In some way that was converted into an offer for 
settlement of her compensation claim. It was said in 
evidence that this method of dealing with the matter had 
been used before. If that be so, all I can observe is that, in 
my respectful view, there is considerable doubts of the 
efficacy of such an approach. However, the Commission is 
not required to determine that matter. In the end, it is not 
of concern because the Applicant declined to continue with 
it. 

It is clear that the Applicant, Mr Merlo and a Union 
Official discussed redeployment. It is also clear to me on the 
evidence that the Applicant, for some reason, was of the 
view that if she accepted the transfer position that would be 
the end of her, as it were. It is open to conclude, on the 
evidence, that she drew this conclusion on the basis of her 
knowledge of the leave plans of the person occupying the 
position and not through anything which was said to her by 
either Mr Merlo or Mr Tomlins. Be that as it may, she 
refused to accept the transfer and it is open to conclude on 

the evidence she was well aware of the repercussions of 
doing so. It is also open to conclude that she refused for 
some reason to accept that her employer was serious about 
its intentions. 

It is said in the argument for the Applicant that she had 
been denied the processes which are set out under her 
Award. On any fair reading of the evidence that is not so. 
There have been appropriate meetings. Whether the process 
be fair or not is, on the dicta of Kennedy J. in Mouritz 
(supra), but one of the issues to be included in the 
evidentiary matrix. There may well have been technical 
breaches of the process provided in the Award but they are 
not of sufficient moment, in my view, to call in to question 
the whole of the dismissal. The question of process is to be 
considered as one of the factors and I have done so in my 
adjudication. 

My assessment of the situation is this. This City engaged 
itself in a long period of trying to resolve a problem with 
the Applicant. That effort was correctly undertaken in 
accordance with its duty of care and responsibilities as an 
employer to an employee who has become ill by way of an 
accident arising in the course of their duties. The employer 
tried to create a situation where the Applicant could achieve 
successful rehabilitation and return to her work fully fit. It 
is clear that the City wanted her to be able to return to her 
position at the Herald Avenue Day Centre as it is clear that 
it has respect for her in the performance of her duty when 
she is unimpeded by injuiy. However, the Applicant refused 
to accept the transfer to another position for reasons that are 
not really apparent from her evidence. There is criticism 
directed at the employer for the time taken in making its 
decision to bring the matter to a head however there is little 
force in that suggestion. In fact, if there was any delay by 
Mr Merlo in acting it was caused by the failure of the 
Applicant's representative to respond to him on the 
suggestion which led to an offer of settlement of the 
compensation claim. In circumstances such as this the onus 
is on the Applicant to establish that the employer has 
conducted itself in a manner which was described in 
Tippings Case (supra) as being harsh or unjust or that it has 
abused it's right to dismiss it's employee. On the evidence 
that is before the Commission in this matter, such a finding 
can not be justified. Therefore the Applicant has not 
established that her services were unfairly terminated. The 
application will be concluded by an Order of dismissal. 

Appearances: Ms M. Dwyer appeared on behalf of the 
Applicant. 

Mr L.H. Joyce appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nola Raguse 

and 
City of Canning. 

No. 1392 of 1992. 
COMMISSIONER J.F. GREGOR. 

23 March 1993. 
Order. 

HAVING heard Ms M. Dwyer on behalf of the Applicant 
and Mr L.H. Joyce on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dawn Elizabeth Weller 

and 
James Richardson Corporation Pty Ltd. 

No. 1592 of 1991. 
COMMISSIONER C.B. PARKS. 

2 April 1993. 
Reasons for Decision. 

THE COMMISSIONER: On 11 October 1991 the applicant, 
Mrs Dawn Weller, filed in the Commission a Notice of 
Application pursuant to section 29(b)(i), wherein she claims 
that she was unfairly dismissed by the respondent employer, 
James Richardson Corporation Pty Ltd, on 12 September 
1991. 

At the conclusion of proceedings the Commission issued 
a declaration in this matter. These are the reasons for the 
declaration made. 

Counsel for the respondent challenged the Commission's 
jurisdiction, saying that if reinstatement isn't practical, as 
is asserted to be by the case, then jurisdiction cannot be 
exercised because, according to the Pepler case (Robe River 
Iron Associates v. ADSTE, 68 WAIG 11), there is no 
available remedy. The employment relationship terminated 
at the date of dismissal and therefore Mrs Weller is no longer 
an employee, thus there is no industrial matter. 

The Commission proceeded to hear and determine this 
matter, being satisfied that it is well settled, including within 
Pepler {op cit), that it has the power to embark upon an 
enquiry and to conclude whether or not there was an act of 
unfairness in the employer exercising its discretion to 
terminate the services of an employee, notwithstanding a 
remedy may not be available. 

It is Mrs Weller's evidence that she was employed by the 
respondent as a casual employee for seven years at the Perth 
International airport checking dockets related to duty-free 
purchases. 

The Manager of the Western Australian branch of James 
Richardson Corporation Pty Ltd, Mr Rea, testified that the 
company secretary telephoned him and told him to dismiss 
Mrs Weller. The grounds given for her dismissal were that 
she was wrongly overstating the hours worked and was 
therefore regularly overpaid. Accordingly, Mr Rea then 
terminated her services on 12 September 1991. 

The applicant commenced employment as what has been 
described as a 'casual'. The matter proceeded before this 
Commission on the basis that this term has a special 
meaning. It does, insofar as an award of this Commission 
is concerned. Therein the definition of what constitutes a 
'casual', and what notice is required to terminate the 
contract of a 'casual', is precise. It is a generic term; it is 
generally accepted as describing employment of an intermit- 
tent nature which may be terminated with a minimum of 
notice. 

Although described as a casual employee, Mrs Weller had 
an ongoing relationship with the respondent, over a number 
of years. It does not appear to me that Mrs Weller was 
engaged either by the flight or by the day or any other 
intermittent fashion. Mrs Weller attended and performed 
work according to a roster, initially as directed by a 
supervisor, Mrs Papaiia (nee D'Annunzio) and then under 
the direction of Mr Nichols. When Mr Nichols was 
appointed Supervisor, he directed the employees under his 
control to attend and perform work according to a roster. It 
is reasonable to assume the roster was published ahead of 
time so that persons knew in advance when they were 
required to attend for duty. Thus Mrs Weller was not called 
to work on an "as needed" and therefore casual basis. 

The evidence is that the method Mr Nichols used to 
calculate the hours of employees for the purposes of 
payment, is not that which the company intended should 
apply. I accept that the method used by Mr Nichols is that 
which he obtained from Miss D'Annunzio. This he did when 
under her direction and prior to being appointed as a 

Supervisor himself. Miss D'Annunzio instructed him in 
what he was required to do, and how employees were to be 
paid according to an hourly calculation. He says he was not 
instructed differently after being appointed a Supervisor. 

Mr Nichols testified that the hours worked were calcu- 
lated at the rate of two hours per flight. Each week he 
telephoned Mrs Weller's hours through to the office in 
Perth, based on the roster and any subsequent flight changes. 
He testified that she had no direct influence upon the hours 
of work claimed for her. That I accept. 

I am of the view that because of the ongoing relationship 
and the length of time that Mrs Weller was employed, she 
was entitled to reasonable notice, unless it could be shown 
that her actions were such that they constituted a repudiation 
of a fundamental term of her contract of employment. The 
case law relating to unfair dismissal is quite clear. Where 
an employee has conducted himself or herself in a way not 
satisfactory to the employer, that employee should firstly be 
counselled and given the opportunity to rectify their conduct 
unless it is conduct of the nature that shows an intention to 
disregard the terms of the contract. That opportunity was not 
given to Mrs Weller. I think from the evidence of Mr Rea 
it is clear that the Company Secretary intended that the 
termination of Mrs Weller's services be viewed as summary 
in nature, particularly in view of the reasons stated to her 
for her dismissal. That, in my view, was not a justifiable 
reason for her dismissal, particularly in the form that it took 
and considering the circumstances upon which it was based. 

I believe that, in part, her dismissal arises out of the fact 
that the respondent company was relinquishing its role at the 
International Airport. Its work was going to be undertaken 
by another company and therefore the number of employees 
had to be reduced. That also played a part in the decision 
that was taken. 

I am satisfied that the termination of Mrs Weller's 
services were not justified for the reasons claimed. I am 
therefore of the view that the act of terminating her services 
was an unfair act. 

In view of the fact that the respondent employer no longer 
conducts the business at the International Airport, for which 
Mrs Weller was specifically employed, I am satisfied that 
the remedy of reinstatement is not available. Therefore no 
order will issue and this application will be finalised by a 
declaration that Dawn Elizabeth Weller was unfairly 
dismissed. 

Appearances: Mr W.G. Weller appeared on behalf of the 
applicant. 

Mr S.K. Shepherd (of counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dawn Elizabeth Weller 

and 
James Richardson Corporation Pty Ltd. 

No. 1592 of 1991. 
COMMISSIONER C.B. PARKS. 

2 April 1993. 
Declaration. 

HAVING heard Mr W.G. Weller on behalf of the Applicant 
and Mr S.K. Shepherd (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares— 

That Mrs Dawn Elizabeth Weller was unfairly 
dismissed by the Respondent employer. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andre Ignace Joseph Winters 

and 
The Licensee of Property Action—Dreego Pty Ltd. 

No. 1007 of 1992. 
COMMISSIONER J.F. GREGOR. 

23 March 1993. 
Reasons for Decision. 

THE COMMISSIONER: On or about the 10th of August 
1992, Andre Ignace Joseph Winters (the Applicant) applied 
to the Commission for an Order for the payment of what he 
then described as outstanding or non award wages which, 
he claimed, were due to him as contractual benefits at the 
conclusion of a contract of employment between him and 
The Licensee of Property Action—Dreego Pty Ltd (the 
Respondent). The Applicant sought Orders for a total sum 
of $17,749.98, this claim being the aggregate of a number 
of claims which I describe later in these Reasons. It is agreed 
between the parties that the Applicant was employed by the 
Respondent as a Sales Consultant in its Real Estate 
operations from the 10th of April 1990 until the 9th of July 
1992 and that the Respondent is a proprietary limited 
company which is the proprietor of the business named 
Property Action. It is the allegation of the Applicant that his 
contract with the Respondent expressly provided that from 
the sale of property sold and listed by him, he would retain 
50 per cent of the total of commissions derived by the 
Respondent from such sales. 

The Applicant also claims that additionally he was 
entitled to an advertising budget calculated on the basis of 
10 per cent of the total commissions received by the 
Respondent which accrued to it out of sales arising from the 
Applicant's activities. It was, says the Applicant, a further 
condition of contract that the balance of the commissions 
derived by the Applicant from properties he sold would be 
retained by the Respondent, that is, an amount of 40 per cent 
It is the Applicant's view of the contract that the advertising 
budget constituted an account which was in addition to any 
commissions earned by him and that upon the sale of a 
property by him, his budget for advertising would be 
credited with a value which equated 10 per cent of the 
commission received by the Respondent. 

It is further argued that there was a variation to the 
contract circa July 1991. By that variation it was agreed 
between the Respondent and the Applicant that henceforth 
he would be entitled to retain 100 per cent of all of the 
commissions on properties sold by him and in return for this 
the Respondent would deduct from his income a total sum 
of $2000 per month. This deduction to be inclusive of any 
costs incurred to the Respondent's business by the Appli- 
cant, but excluding advertising costs. But that, notwithstand- 
ing this arrangement, the Applicant would continue to have 
an advertising budget equivalent to 10 per cent of the value 
of commissions which would otherwise have been received 
by the Respondent out of his efforts. This arrangement 
continued until March 1992 when the employment arrange- 
ments reverted to those that applied to July 1991. 

It is the evidence of the Applicant that he was never 
informed by the Respondent that it intended to deduct its 
own advertising costs from the Applicant's commission and 
that therefore the deductions which occurred from August 
1991 through to June 1992 to the total of $14,163.73 could 
not, as a matter of contract, be made by the Respondent. 

There are other issues in debate between the parties. 
These issues relate to the alleged sale by the Applicant of 
certain properties. Out of a sale which was completed by 
settlement on the 3rd of August 1992 the Applicant claims 
he was entitled to receive $2,175.00 by way of commission 
which has not been paid. He further claims that the 
Respondent has, without authorisation by him, deducted 
from the moneys which should have been available from that 
sale the sum of $2,000.00 to acquit a fine awarded against 
it by the Disciplinary Tribunal of the Real Estate Institute 
of Western Australia (REIWA) on the 3rd of July 1992. It 

is argued by Mr J. Hammond of Counsel, who appeared on 
behalf of the Applicant, that such an action is in breach of 
the Truck Act 1899-1904 and in particular Section 3(1) 
thereof. 

There are said to be further entitlements arising by way 
of contractual benefits in that the Applicant claims he 
obtained listings to properties and that the commission on 
the sale of those properties from settlements made after his 
resignation should be paid to him. The Applicant claims that 
his entitlement to the commissions arising from the sales is 
not coterminous with his resignation and that as he has not 
received any commissions or monetary rewards or benefit 
of any sort from the Respondent from the sale of those 
properties, he is entitled to commissions in total of 
$1,411.25 for the sales. Therefore the Applicant seeks 
Orders for an aggregate amount of $17,749.98. This consists 
of a claim that the Applicant has been denied the sum of 
$14,163.73 because of the breach of a contract of employ- 
ment by the Respondent in that it deducted from his 
commissions various sums of money to that amount between 
the 30th of August 1991 and the 26th of June 1992. Further, 
that he is entitled to receive the full benefit of the sale of 
the properties which were settled on the 3rd of August 1992 
in an amount of $2,175.00 without deduction of $2,000.00 
for a fine the REIWA Disciplinary Tribunal imposed upon 
the Respondent or any sum at all. Finally, he is entitled by 
virtue of his contract to commissions or benefits which arise 
from the sale of two properties settled after his resignation 
from the Respondent. The sum to which the Respondent is 
liable to the Applicant in this last case is, according to him, 
$1,411.25. 

The Applicant gave evidence on his own behalf. He told 
the Commission that he was employed by the Respondent 
after discussions with one Luigi Frisina on or about the 9th 
of April 1990. It was clear that a condition of his contract 
was that he would retain 50 per cent of all commissions 
received on properties listed by him and sold. He understood 
that Luigi Frisina was the principal of Property Action. The 
Applicant says that he is clear in his memory concerning the 
50 per cent return from sales to him because of discussions 
he had with one David Ford and Dennis Murray who had 
offered him similar conditions, but he had opted to work for 
Frisina's company. The issue of advertising concerned him. 
He raised it with Frisina and questioned why he set aside 
10 per cent for advertising. Frisina's response was clearly 
that the Respondent kept track of its advertising itself. It was 
not a matter for the sales representatives to worry about. 
They would get 50 per cent of all commissions. The 
Applicant gave evidence that he later sought a variation to 
the contract to establish an arrangement where he would 
keep 100 per cent of the commissions and the Respondent 
would deduct from his commission earnings $2,000.00 per 
month. He raised that first with one Peter Robinson who was 
also a principal of the Respondent and it was discussed with 
Luigi Frisina. The Applicant claimed that this arrangement 
would be tried for six months but it went on for eight 
months. He later discovered that the Respondent was 
deducting advertising costs on top of the $2,000.00 and he 
had discussions with two of the principals about that. He 
said that it was clear in his mind, because of the conduct of 
the principals, that he was, during the time he was on 50 per 
cent of the commission, entitled to all of that and not have 
it deducted by 10 per cent for advertising costs. 

Evidence was given about the Respondent's advertising 
policy and the conduct of Luigi Frisina in that regard, the 
intimation being that the Applicant had little control over 
multi-listings which were published in the Realtor Maga- 
zine. The matter eventually came to a head when Peter 
Robinson informed the sales persons at a sales meeting that 
there was a large bill for advertising. Evidence was given 
by the Respondent about conversations he had with Valerie 
Frisina, who was also a principal of the Respondent, during 
times he was paid commissions by her (see Exhibit HI). He 
noticed that there was what was described in a statement as 
a 'back advertising' charge for $ 1,000.00 and he asked Mr 
Frisina about that. He was sent to see Mrs Frisina and she 
had told him that the advertising in retrospect was for work 
in 1990 until that date. The Applicant says that he disagreed 
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with Mrs Frisina about these deductions. It is his evidence 
that he never agreed to the deductions which were made by 
Mrs Frisina during times when she was paying commissions 
to him. In effect, he was unable to stop her making them. 
He, in due course, received a bill over the signature of Peter 
Robinson for the amount of $5,972.34 (see Exhibit H2). 

The Applicant also attested that he had been advised that 
there was money forthcoming to him from sales which were 
made before he left the Respondent's employ but he was 
later told there was none. The details of this are set out in 
Exhibit H4 which nominates outstanding advertising credits 
of $1,300.86 and an advice that the sales proceeds for 6 
Teatree Way would be used to cover a $2,000.00 fine 
imposed by RE1WA on Property Action arising from alleged 
misconduct by the Applicant. He had responded to this letter 
in Exhibit H5. In the letter he offered to have discussions 
with the Company. He received another letter of the 12th of 
August 1992 with a further claim for outstanding moneys 
(Exhibit H7) and later on, a summons for moneys allegedly 
due for that amount. He had responded formally to the 
Respondent on the 24th of August 1992 denying liability 
(Exhibit H10). He claimed, in his evidence, his letter made 
it clear that he did not accept what he regarded as 
unsubstantiated deductions of moneys for alleged parking 
expenses. 

The Applicant gave evidence of matters concerning the 
disciplinary proceedings of REIWA in which a fine of 
$2,000 was awarded against the Respondent. He agreed that 
he was the subject of the complaint under the REIWA 
disciplinary procedure but that he had written to the 
Disciplinary Tribunal asking for the opportunity to make 
submissions on the finding (Exhibit H3) as he believed that 
the decision was wrong. The Applicant then gave evidence 
concerning a number of employees who were engaged with 
the Respondent circa the time of his employment. His 
evidence was that each of those employees had an 
advertising allowance of 10 per cent of gross commissions 
without diminution of their share and that continued until 
an arrangement was made at a meeting when the sales 
persons agreed they would be liable to pay for advertising 
in excess of 10 per cent of the gross commissions. The 
Applicant also called David Albert Walter Ford to give 
evidence on his behalf. He said that he was a licensed Real 
Estate Agent, had been so for three and a half years and that 
in his operation the commission he receives is the same as 
his staff, on a 50/50 basis, that is 50 per cent of the gross. 
His arrangement with his staff is that if they go over eight 
and a half per cent of the total for advertising costs then they 
are charged but it had never happened and no one had never 
gone above the budget. He also gave evidence concerning 
his apprehension of the liability of the employer, that is the 
licensee of a Real Estate firm when it is fined by REIWA 
under its disciplinary code. It was his understanding that the 
representative is an agent acting in principal for the vendor. 
The licensee pays the fine because the sales person is not 
a member of REIWA and he can not appeal against it. It is 
only the licensee that can appeal. 

The Commission also heard from Carol Anne Middle- 
bosch. She had been employed in the Respondent's 
operation at the same time as the Applicant. She had made, 
in her view, an agreement that she would work for 50 per 
cent of the commission and that there was a 10 per cent 
budget for advertising. She conceded that what that meant 
was not clearly explained to her but she accepted the 
industry practice which is 50 per cent of the gross 
commission to the sales representative and 10 per cent of 
the gross commission allocated as an advertising budget to 
work within. She gave evidence that the Respondent 
advertised extensively. She was told that she did not have 
to worry about the advertising costs because the Respondent 
was 'carrying it'. It therefore did not matter if her budget 
was blown, in effect. She realised that this might not be the 
case about the middle of 1990 when she received a piece of 
paper with an amount written on it that the Respondent 
claimed she had spent on advertising with a demand she 
should pay it. She never agreed to the amount specified. She 
discussed the issue on many occasions with the principals 
of the Respondent but it was not. at the time, resolved. There 

were heated arguments about it. Eventually the Respondent 
offered credits to the sales persons against the bills for which 
they were said to be responsible. She took that as an 
acknowledgement that the sales persons had been misled 
when they understood that the Respondent was paying for 
advertising. Initially her commission statements never 
itemised how much was spent on advertising. She received 
one statement towards the end of her employment period 
that did. She gave evidence that she had received a summons 
for outstanding advertising for nearly $3,000.00. She, in due 
course for personal reasons, settled the sum through an 
arrangement made with the Respondent. 

Evidence was also heard from Mercedes Mikulasovych. 
Mrs Mikulasovych, a licensed Real Estate representative, 
was employed with the Respondent at the relevant time. She 
gave evidence of her understanding of the commission 
arrangement which was 50 per cent of gross and 10 per cent 
advertising budget. That meant, in her mind, that the 
Respondent would receive 40 per cent She had started work 
with the Respondent in August 1991 and received commis- 
sion slips, but all they told her was how much she was paid 
in total. There was no demand that indicated she owed the 
Respondent for advertising. On the arrangements she had, 
it was costing her about $200 per month for petrol and she 
eventually found out that the Respondent expected her to 
pay for advertising on top of that. She later left the 
Respondent's employ and has received a summons. 

Further evidence was taken on behalf of the Applicant 
from Adam Schober. He was engaged by Luigi Frisina. He 
said he was told by Frisina he would not have to pay for any 
advertising. It was only after nine months that money was 
deducted from his earnings for advertising. He took the 
matter up with another principal of the Respondent and was 
told he had two choices. He could accept the bills or leave, 
which after three months he eventually did. Apart from a 
Sunday Times invoice he never saw accounts. In total he 
saw three advertising accounts in nine months but he never 
received a letter of demand regarding advertising. He has, 
though, received a summons for $900 which alleges a debt 
on his behalf to the Respondent for advertising. 

Evidence was also taken from Joseph Mikulasovych. He 
evidenced that he started working with the Respondent early 
in January 1992. He also spoke to Luigi Frisina who told him 
that the commission was 50 per cent Frisina did not mention 
advertising at all. The only statement he received from the 
Respondent concerning his earnings was after he finished 
(Exhibit H29). Stapled to the statement was a slip, advising 
that a deduction of $544.00 had been made for advertising. 
He raised the issue with the principal, Peter Robinson, 
because in his view there was no advertising to be paid. He 
was told, in effect, that the money had to be paid to The West 
Australian newspaper. It had to be passed on to the sales 
person if that was not satisfactory he was free to leave. 
Robinson also confirmed that the amount of $544.00 
deducted for advertising was not only for himself but for his 
wife. She had been employed by the Respondent since 
September 1991 and there had been no advertising deducted 
whatsoever from her earnings until the time of this incident 
in May. These events caused him to leave the Respondent. 
There has been various correspondence between them (see 
Exhibit H30 and H31). There were some discussions about 
the contents because they could not agree and the figures 
were eventually altered. The witness mentioned what he 
apparently thought were gratuitous comments by Peter 
Robinson on the letters demanding payment. The crux of his 
evidence was that he never understood that he had a 10 per 
cent advertising budget nor did he agree that the amount 
should have been deducted from his earnings. He kept 
records of listings of properties because that was an 
appropriate thing in his profession. He said he was 
encouraged to advertise. 

The case on behalf of the Respondent was put by Mr 
Ryall, of Counsel. The argument led is on the basis that, 
contrary to the Applicant's allegations, his contract of 
employment did contain express terms and those terms were 
clear in that the Applicant would be paid 50 per cent of all 
commission received by the Respondent from the sale of 
property sold by him. Up until the 16th of November 1990, 
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the Applicant would be entitled to an advertising budget 
calculated on the base of 10 per cent of the value of all 
commission received by him for the sale of properties listed 
and sold as a result of his efforts. After the 16th of November 
1990 the contract was changed so that the Applicant was 
entitled to an advertising budget calculated on the base of 
10 per cent of the value of commissions received by the 
Respondent for any sale of property listed as a result of the 
Applicant's efforts. He would therefore be liable to repay 
any advertising incurred by him in placing advertisements 
in any publication at all which resulted in costs over and 
above the advertising budget. There was a further agreement 
that the Applicant would receive a credit to his advertising 
account for any rental referrals equivalent to one weeks rent 
of the property referred to the Respondent's Company for 
management by it. 

It was further submitted that in July 1991 it was agreed 
to vary the terms of the Applicant's employment contract 
in that he would thereafter retain 100 per cent of all 
commissions received by the Respondent on properties sold 
by him. He would, in consideration, therefore pay the 
Respondent $2,000.00 per month for the use of its offices 
and facilities and would be responsible for all his own 
advertising expenses. Later, in March 1992, the agreement 
was again varied so that the conditions which existed on the 
16th of November 1991 were reinstated. It was further 
submitted by Mr Ryall that during the period of operation 
of the agreement wherein the Applicant was obliged to pay 
the Respondent $2,000 a month, moneys were withheld by 
it to cover various advertising expenses. In specific terms 
the claims for so-called back advertising and advertising 
which aggregate the claim of $14,163.73 were denied. It is 
admitted that there was an entitlement to receive $2,175.00 
for the sale of a property settled on or about the 3rd of 
August 1992 less a referral fee which had been paid to 
another estate agent in an amount of $148.68. However it 
was an implied term in the contract, that the Applicant act 
honestly and diligently. He was found to be in breach of the 
Rules of Practice and Codes of Ethics of REIWA. Therefore, 
he did not so behave. By custom and practice a fine which 
was awarded for the breach of the Rules of Practice and 
Codes of Ethics was rightfully deducted from the moneys 
owed to the Applicant from the sale of the property which 
was settled on or about the 3rd of August 1992. It is further 
argued that at the time of the resignation by the Applicant 
from the Respondent's business he was still in debt on the 
balance of his advertising account the sum of $821.41. 
Additionally he has no claim for any commissions payable 
on those properties the sale of which was completed after 
the employment contract ended because it was a term of the 
engagement, to be implied by custom, that on termination 
of the engagement all listings would be held for the benefit 
of the Respondent. Therefore, there is no benefit from the 
sales of properties which were settled after the Applicant's 
resignation which could be applied to his credit by way of 
commission or by diminution of the debit balance in his 
advertising budget. 

In summary the Respondent denied the claim. In the 
alternative it says that there is still an amount of $821.41 
owing to the Respondent by the Applicant by virtue of the 
debit balance in his advertising account. It is further argued 
that if by virtue of the Truck Act 1899-1904 there was no 
entitlement to withhold payment of $2,000 fine awarded by 
the Disciplinary Committee of REIWA then the Respondent 
seeks an offset by way of a counter claim to recover the said 
$2,000. 

Evidence on behalf of the Respondent was called from 
Peter John Robinson who is a principal of the Company 
responsible for the accounting function of it. He was, 
though, also employed as a sales representative and was paid 
the same as any other sales representative, 50 per cent of 
gross commissions with a 10 per cent gross for an 
advertising budget. It was his evidence that when the 
business first started the budget was based on 10 per cent 
of the income earned by the representative so that when the 
representative had taken the 50 per cent share of the gross 
commission received by the Respondent they would be 
allocated a further 10 per cent of that amount to be used on 
10723-4 

the advertising budget. After September 1990 there were 
difficulties in staying within the budget and the calculation 
was revised so that the advertising budget became 10 per 
cent of the gross commission earned by the business. There 
were discussions in mid 1990 with the sales persons 
concerning the issue. There was what Mr Robinson 
described as a misunderstanding in the determination of the 
advertising budget. As a consequence of what he described 
as their misunderstanding it was agreed to give each sales 
representative a $500 credit to compensate for the misunder- 
standing. Following that, the structure of the advertising 
payment was changed along with the conditions of sales 
representatives. These arrangements were set out in a 
document which was distributed to the representatives (see 
Exhibit R7). 

Mr Robinson gave evidence about an approach by the 
Applicant for an alternative method of payment. The 
proposal was put to the three partners which included 
himself, Valerie and Luigi Frisina. The proposition, in 
essence, was that the Applicant would receive 100 per cent 
of the selling commission on the condition he pay a fee of 
$2,000 per month in advance. There was also a discussion 
with him in relation to back advertising, that is a debit 
balance in his account, and consideration of the new 
proposal included clearance of the back advertising. At some 
juncture during the course of the discussions a separate 
advertising account number was set up for each representa- 
tive and one of those was for the Applicant. He was 
responsible for placing his own advertisements under the 
specific account. The advertisements would be reconciled 
by an officer of the Respondent each month and allocated 
to accounts. These were given to Mrs Frisina who would 
make deductions from accounts after consultation with the 
Applicant. The Applicant was a vigorous advertiser and the 
Respondent was concerned at the amount of advertising and 
expressed that concern. This concern led to a discussion 
between the Applicant and Mr Robinson to reconcile the 
balance of the account. Mr Robinson also gave evidence 
about the commission arrangements with Mr Schulz, 
another employee of the Company. He also gave evidence 
concerning the arrangements with the other witnesses called 
by the Applicant, for instance, the disagreements with Mr 
and Mrs Mikulasovych and the arrangements which had 
been made with Mrs Middlebosch. He also referred to the 
issue of a summons against Adam Schober. 

Evidence was also called from Valerie May Frisina who 
is a principal of the Respondent. She was not present during 
the time that the employment contract of Andre Winters 
with the firm was originally negotiated but she knew the 
policy of the Respondent when employing representatives. 
She did because the payment of commissions was her job. 
She hand wrote the commission slips, setting out the 
property sold and the commission. She claimed that the 
commission was 50 per cent of gross commissions and there 
was an advertising allowance of 10 per cent of the 
representative share. The representative was liable to the 
Respondent but it was left in a separate account hoping they 
would make sales and pull the account back into shape. She 
admitted that the advertising invoices were not at first 
attached to the worksheets but they were later on. Mrs 
Frisina demonstrated how this work was done by reference 
to some examples. Mrs Frisina became aware that some of 
the agents were not coping well with their advertising 
allowances and that they were exceeding them. A meeting 
was held in November 1990 which led to a change in the 
policy. It was changed to help the sales person who listed 
a property to be able to spend a little more money on 
advertising by giving 10 per cent of the gross commission. 
The discussions were with individuals but were mostly done 
by Peter Robinson. Mrs Frisina gave evidence of the 
approach by the Applicant to change his contract to 100 per 
cent commission. Mrs Frisina indicated she thought that the 
discussion was first with Peter Robinson but they all sat in 
at a later stage. It was her understanding that the Applicant 
would get 100 per cent commission and pay all his own 
advertising costs. He was also to pay his back advertising 
to the firm. On top of that he had to pay a $2,000 fee to the 
Company for the use of the fax machine, telephone and so 
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on. The back advertising at the time the agreement was made 
was approximately $5-6.000 and Mrs Frisina alleged that the 
Applicant arranged to have amounts taken out at frequent 
intervals to reimburse the Respondent. She had a number of 
discussions with him when he was in difficulties with 
finance and on those occasions she had agreed not to deduct 
payments from his commission slips because of that 
financial situation. In cross examination Mrs Frisina 
evidenced that it was her recollection that the Applicant 
knew that he had to pay back advertising of about $6,000. 

Evidence was also taken from Luigi Frisina who is a 
principal of the Respondent. He said he was involved in the 
employment of the Applicant and he had a discussion with 
him. The Applicant had approached him over the telephone 
for a job and he had invited him to have a discussion. The 
Applicant had wanted to know what commission was paid 
and other matters involved with the employment. Mr Frisina 
told the Commission his specific words were "We pay all 
reps 50 per cent We give an allowance of 10 per cent for 
advertising once they have made a sale". To make it clear 
he had explained that meant that if a commission of $1,000 
was received, the Respondent would give 10 per cent 
towards the advertising. The Applicant was told that if it 
went over the budget from time to time he would be required 
to make up the difference. No one else was present during 
the discussions. Mr Frisina indicated that the Respondent 
changed its advertising arrangements with representatives 
because some were finding it difficult to meet their 
obligations. The end result of discussions was an allowance 
of 10 per cent of the gross amount for an advertising budget. 
It was also agreed that because of the debts which were then 
in the accounts that a $500 gesture would be made by the 
Respondent to each of the sales representatives. There were 
approaches from time to time to the Applicant, once he had 
made a sale, to see if it was convenient to recoup some of 
the money. 

Mr Frisina also gave evidence of the change in the 
Applicant's contract of employment. It was agreed, accord- 
ing to Frisina, that he would retain 100 per cent of 
commission, would use the Company's signs, office and 
telephone. In return he would pay $2,000 to the Respondent 
per month and meet his own advertising costs. It was 
Frisina's understanding that the Applicant still had to pay 
what was owing on his advertising budget by virtue of his 
previous employment contract. Mr Frisina was subject to 
cross examination by Mr Hammond. During this he was 
unable to recognise documents attached to commission 
slips. He conceded it was possible that the Applicant may 
have received only five per cent for an advertising budget. 
He agreed that he struck the verbal agreement with the 
Applicant. He first gave evidence that the Respondent was 
not advertising heavily at the time of the engagement of the 
Applicant but later conceded that there was some heavy 
listings. He was unable to say how much had been spent on 
advertising by the Respondent in the year during 1991. He 
was not aware of the Applicant complaining about deduc- 
tions from his commission statements. He specifically 
denied he told Mrs Middlebosch, Mr Rick Michel, Mr Adam 
Schober that there was no advertising cost to carry. 

On behalf of the Respondent a number of other witnesses 
were called. The first was James Keegans Hannah. He had 
been employed by the Respondent. He gave evidence that 
his contract was that if he listed and sold a property he 
received 50 per cent of the commission and 10 per cent 
advertising costs. Over that, the individual was responsible 
for advertising. Evidence was also taken from Yvonne 
Margaret Farrell who had also been employed in the 
business of the Respondent, first as a receptionist and then 
on other duties which included calculating or payment of 
accounts for advertising. It was her function to work out the 
amounts owed by each representative. She did this by 
reconciliation of newspaper lineage accounts to the costs 
which were written up by the sales persons. She had dealings 
with the Applicant. She said that his situation was different 
because part of the time he was paying his own advertising, 
that is to say it was taken out of his commissions and paid 
against his advertising account. But to start with he was on 
the same footing as everyone else. She was unable, however. 

to give any direct evidence of the contract arrangements 
between the Applicant and the Respondent. She imagined 
his arrangements were the same as for other sales persons 
and had been told by principals that on the change to the 
contract that the Applicant would get 100 per cent of the 
commission and pay his own advertising. 

Evidence was also taken from James Alexander Robin- 
son. He explained that his employment arrangement was 50 
per cent of the commission of the full amount received by 
the Company and an additional 10 per cent for advertising. 
He said there was a lot of controversy, people having 
difficulties with advertising and the structure was changed. 
He understood that the Respondent was footing the bill but 
the sales representatives were hoping to make up, in time, 
the amount of money that was owed. At the end of the 
employment contract Mr Robinson did not owe any money 
to the Company .Robert Michael Head also gave evidence. 
He was one of the directors of the Respondent but he had 
dealings with the Applicant as a sales person. He did not 
take part in any discussions with him on his terms of 
employment however he did work as a sales representative 
for the Respondent on the basis that he would get 50 per cent 
of the gross commission and 10 per cent was allocated to 
advertising. 

Evidence was also taken from Mark Andrew Fogarty and 
Alfonso Vito Marrone. Without reciting their evidence, it is 
clear that their position is they received 50 per cent 
commissions and 10 per cent allowance for advertising on 
gross. Mr Marrone had received a summons but he had 
refunded the debt claimed by the Respondent in this case. 

Normally at this stage in my Reasons I would examine 
the legal principles to be applied and then make findings. 
However, the logical construction of these Reasons would 
be better achieved if I made findings upon the evidence and, 
in accordance with the principle that this Commission is 
bound by the line of authority from the Full Bench to the 
Industrial Appeal Court, apply the appropriate authorities 
upon those findings. I turn now to my findings. 

It is clear that the Applicant in this case made 
arrangements concerning remuneration, prior to his engage- 
ment with the Respondent, with Luigi Frisina. It is also clear 
that the witnesses Mikulasovych, Middlebosch, Michel and 
Schober were engaged in what is likely to be a similar 
fashion, that is after interview with Luigi Frisina. It is also 
open to conclude that the witnesses who were called on 
behalf of the Respondent were, in the main, persons known 
to Peter Robinson and who were, in all probability, even 
though the evidence is not precise on this matter, engaged 
following discussions with him. It is clear from the 
evidence, too, that regardless of the principal of the 
Respondent who engaged the sales representatives that the 
same basic contractual position was put to them. That is, 
commission would be divided 50/50 with 10 per cent 
advertising. Those persons who were engaged by Peter 
Robinson understood that the 10 per cent came from their 
share of the gross commission. However that can not be said 
for those persons engaged after discussions with Luigi 
Frisina and the Applicant is one of those. 

This conclusion can be drawn from the evidence of 
Frisina himself. In my view, he was most equivocal about 
what he had arranged with the Applicant. For instance, in 
cross examination he first of all denied that the Respondent 
was engaged in a heavy advertising campaign and then he 
admitted that it was. He was less than clear about what was 
arranged between him and the other sales persons. The 
significant effect of this lack of clarity is that Frisina had 
contact with the Applicant on each of the occasions, save 
one which I will return to later, that the contract was either 
made or later varied. That is, Frisina made the arrangements 
with the Applicant and he passed them on later to his 
colleagues. That the information he may have passed on may 
have been different to the understanding of the persons with 
whom he made contracts on behalf of the Respondent is 
clear from the evidence of those witnesses called on behalf 
of the Applicant. The Mikulasovych's were concerned to 
realise that deductions were being made for advertising from 
moneys due to them. So was Carol Middlebosch. These 
issues were raised and became the focal point of disagree- 
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ment. So much so that there was a meeting between the 
management of the Respondent and the sales persons to 
attempt to resolve the dispute. The resolution of it was that 
the Respondent made the gesture of the diminution of what 
it regarded was the individuals' accounts by the sum of 
$500. It is open to find on the evidence that up until that time 
each of those persons, including the Applicant, did not 
understand that they were contractually obligated in respect 
of advertising at all. It is open to find that Luigi Frisina, as 
a matter of policy, did place advertisements in the Realtor 
and maybe in other publications in the name of the sales 
persons and they had no influence over that conduct. It was 
not until Peter Robinson discovered that the advertising 
account was out of control, as it were, that something was 
done about the situation. 

Out of all of this it can be concluded, on the balance of 
probabilities, that the Applicant in this case thought, and 
reasonably so, that his employment contract included an 
advertising budget calculated on the basis of 10 per cent of 
the value of commissions received by the Respondent by 
virtue of his efforts. It was not until the 16th of November 
1991 that there was a variation to that, that variation arising 
from discussions between the parties. The significance of 
the variation then made was that the form of it involved the 
Applicant being entitled to an advertising budget calculated 
on the base of 10 per cent of the value of the commissions 
received from sales by the Applicant and that anything over 
and above that would be charged by the Respondent back 
to the Applicant as a sum in excess of the budget allowed. 

Therefore I find that the form of the contract entered into 
on the 10th of April 1990 did not allow for deductions to 
be made from commissions earned by the Applicant up until 
the 19th of November 1990. After that the contract was 
varied and even though the Applicant says that he never 
accepted such variation, there are grounds to conclude from 
both his evidence and the evidence of those called in support 
of him that such variation took place. Thereafter he would 
have been responsible for payment of advertising in excess 
of 10 per cent because the first 10 per cent was to be bome 
by the Respondent. That the Applicant claimed $6,472.00 
as a tax deduction (see Exhibit Hll) gives weight to this 
conclusion. 

It is open to concl ude that on or about the 1 st of July 1991, 
by consent, the Applicant and Respondent varied the terms 
of the Applicant's employment. They agreed he would be 
entitled to retain 100 per cent of all commissions and that 
in return he would allow the Respondent to deduct from his 
income the sum of $2,000 per month inclusive of all costs. 
The argument between the parties is that this included 
advertising. Again, the Applicant had discussions with Luigi 
Frisina on behalf of the Respondent first but he later had 
discussions with Mr Robinson and Val Frisina. It can be 
concluded from their evidence that it was made clear to the 
Applicant that he would be responsible for his own 
advertising costs during that period. It is alleged by the 
Respondent, also, that agreement was made for payment of 
what was called back advertising, on the evidence before the 
Commission, it is open to conclude on the balance of 
probabilities that such an arrangement was made. 

The Commission is required to make findings concerning 
the sale of 6 Teatree Way, which sale was settled on the 3rd 
of August 1992. It is clear that the sale was made and that 
the Applicant's commission was $2,175. Further, that the 
Respondents deducted from that sum a referral fee of 
$148.68. and further sum of $2,000 as a result of a fine 
incurred upon the Respondent by REIWA Disciplinary 
Committee. In respect of this aspect of the dispute between 
the parties it is clear, by consent, that the property sale was 
settled on or about the 3rd of August 1992 and there was an 
entitlement of $2,175 due to the Applicant by way of 
commission. It is to be decided by application of the legal 
principles whether that entitlement can be diminished in a 
way the Respondent has. 

The final matter for finding is whether the Applicant 
obtained listing for properties situated at 23 Quarram Way, 
Gosnells and 104A Attfield Street, Maddington and whether 
the settlement of the sale of those properties after the 

Applicant's resignation from the Respondent's employ 
gives rise to a debt by the Respondent. The Applicant avers 
in his evidence that he was entitled to a listing commission 
for those properties. However, there is no evidence which, 
in my view, provides substance for the allegation that the 
moneys are owed nor are there submissions other than the 
submission by Mr Hammond that the payment ought be 
made because of the dicta of Coleman CC in Thomas 
Bantoft Couper v. WN Currie trading as Mair & Co Midland 
(1992) 72 WAIG 1377. 

It is upon the basis of these various findings above that 
I examine the authorities to be applied. Similar issues to 
those in the instant case were examined by the Full Bench 
in Conti Shefield Real Estate v. Denise Brailey (1992) 72 
WAIG 1965. This was a case where the Commission, at first 
instance, ordered that the Applicant in that matter be paid 
certain sums for commission owing as contractual entitle- 
ments. There were certain other orders which are not 
relevant. The Applicant, in first instance, was employed as 
a sales person in a real estate company. The employment 
ended in circumstances that are not relevant, but the terms 
of the contract included a payment by way of remuneration 
plus a commission on sales of property. The commission 
was agreed at 55 per cent and advertising costs would be 
reimbursed for the first 12 months at which time the cost 
would be reviewed. At the end of the employment the 
Applicant had written to the firm confirming that she would 
be prepared to pay moneys to the extent of $15,800 to 
extinguish a debt which had arisen through exceeding her 
advertising expenditure of a 10 per cent monthly allowance 
between February 1989 to June 1989. She would make such 
payments for advertising moneys, advance and promotional 
expenses owing until they were repaid in full. The 
Commission, at first instance, finds on hearing the matter 
that the Applicant had authorised the withholding or 
offsetting of an amount of commissions concerned and 
decided her claim for entitlements under a contract was 
made out. In allowing the claim, the Commission did not 
allow the offset of an acknowledged debt of $15,800 to the 
employer against the amount owed for commission. This 
aspect was one of the two areas that the Full Bench 
examined in its Reasons. It is useful for the purpose of these 
Reasons that I incorporate the writing of the Full Bench on 
this issue in some length. 

"The submission by Mr Crossley, who appeared for 
the respondent, was that the Truck Act 1899-1904 
forbade the retention by the respondent employer of the 
moneys due and payable for commission. 

The Truck Act, by s.2, defines "wages" to:— 
"include any money or thing had or contracted 

to be paid, delivered, or given as a recompense, 
reward, or remuneration for any service, work, or 
labour done or to be done, whether within a certain 
time or to a certain amount, or for a time or an 
amount uncertain". 

The appellants submitted that the Truck Act was 
irrelevant. 

However, s.3(l) of the Truck Act provides:— 
"In every contract hereafter to be made with 

any workman, the wages of such workman, shall 
be made payable in money only, and not other- 
wise, and if by agreement, custom, or otherwise 
a workman is entitled to receive, in anticipation 
of the regular period of the payment of his wages, 
an advance as part or on account thereof, it shall 
not be lawful for the employer to withhold such 
advance or make any deduction in respect of such 
advance on account of poundage, discount, or 
interest, or any similar charge." 

S.2 of the Truck Act also provides by way of 
definition as follows:— 

" "Workman" means any person in any manner 
employed for wages in work of any kind or in 
manual labour, whether under the age of 
twenty-one years or above that age." 
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S.5 of the Act provides that:— 
"Where any provision of this Act or of an 

award, industrial agreement or order made or 
deemed to be made under this Act is contrary to 
or inconsistent with any provision of the Truck 
Act 1899 the former provision prevails and the 
latter provision shall have no force or effect" 

Of course, the word "workman" includes women, 
so Ms Brailey is covered, and that is clear by virtue of 
the Interpretation Act 1984 (as amended). 

A question therefore arises whether the Truck Act 
applied to the commission withheld. 

Firstly, if one interprets the Truck Act, by looking 
at its plain meaning as one is required to do, the 
commission was money to be paid as a recompense, 
reward, or remuneration for the work done by or service 
done by Ms Brailey in selling houses as an employee 
of the appellant. That is what the plain words mean. In 
other words, the commission was part of the reward or 
remuneration she received for the work of selling 
which she performed. 

The commission claimed can, therefore, rightly be 
described as "wages" as defined in s.2 of the Truck 
Act. 

Ms Brailey was also clearly a "workman" as 
defined in s.2 of the Truck Act, because she was 
employed for wages as defined "in work of any kind", 
the work being that of sales representative or sales 
person, or even sub-agent. It was not in issue, at all, that 
she had been an employee. 

That means and meant that once the commission or 
"wage" had been earned, it was required to be paid. 
There was no evidence of any term in the contract to 
the contrary (see Fielding C in Day v. Atlanta 
Nominees Pty Ltd (1989) 69 WAIG 2156). There was 
no evidence of any variation of the contract to permit 
such a withholding of moneys. 

In addition, of course, there is the force of the Truck 
Act which would strike down such a term. An employer 
cannot, in any event, deduct moneys for his/her/its own 
benefit (see Selboume Bakeries Pty Ltd v. Tinning 
(1940) 39 AR 275 and Ecob v. Poletti (1989) 31 A1LR 
308). 

Thus, as a matter of law, the commissions, which, 
on the evidence, were due to be paid to the respondent, 
were not authorised to be deducted wither expressly by 
contract of impliedly by contract. We say impliedly 
because it was not submitted that there was such an 
implied term or condition of the contract of employ- 
ment, nor could there be on any of the five criteria set 
out in BP Refinery (Westemport) Pty Ltd v. Hastings 
Shire Council (1978) 52 ALJR 20 at 26. That case was 
applied in Codelfa Construction Pty Ltd v. State Rail 
Authority of NSW (1982) 149 CLR 337 at 347. 

In any event, as s.3 of the Truck Act provides, one 
cannot contract out of it. 

The claim of a set-off or an equitable set-off is not 
therefore sustainable on that basis. That is the case at 
law under s.5 of the Truck Act (see Williams and 
Others v. North's Navigation Collieries Ltd [1906] AC 
136 at 146 per Lord Atkinson, at page 141 per Lord 
Lorebum LC, and at page 142 per Lord Davey). 

In any event, the suggestion in Sim v. Rotherham 
Metropolitan Borough Council [1986] 3 WLR 851, 
doubted by Lord Templeman in Miles v. Wakefield 
Metropolitan District Council [1987] 2 WLR 795 at 
810 (but see Wiluszynski v. London Borough of Tower 
Hamlets [1988] IRLR 154) that the employer is entitled 
to make a deduction from wages on the basis of an 
equitable set-off, we would not follow, in the absence 
of cogent argument, if at all. It allows, contrary to what 
was said in Williams and Others v. North's Navigation 
Collieries Ltd (op cit), the employer to assess damages 
and to act as judge in his or her own cause. 

Further, in award matters (and this was not one), 
s.114 of the Act applies and would enable such a term 

of contract to be struck down if it were contrary to the 
terms of an award. 

In our opinion, the appellant here acted contrary to 
the Truck Act and contrary to the contract of service 
when withholding the amount claimed and acknowl- 
edged as commission due and payable to the respon- 
dent." 

The Full Bench then went on to examine the question of 
set-off and that too is an issue raised in these matters. The 
Full Bench examined the dicta in Belo Fisheries v. Dennis 
Terence Froggett (1983) 63 WAIG 2394 but on page 1968 
of its Reasons it concluded: 

"It would, for these reasons, be beyond power. It 
would also be beyond power, because, insofar as any 
order for a counter claim was made, it would extinguish 
the effect of an order which the applicant was entitled 
to by virtue of s.29 of the Act, 

That can best be understood by our saying that a 
counter claim has the same effect as a cross action and 
is in law regarded as an action in its own right (see 
"Australian Civil Procedure" by Bernard C Cairns 
(3rd edition) at pages 204-209). Thus, on that reason- 
ing, a counter claim for such a debt has no life under 
s.29(b)(ii) of the Act. 

To test what we have just said, if the applicant's 
claim was dismissed or the Commission refrained from 
hearing it further under s.27 of the Act, then an order 
could still be made on any counter claim which would 
stand alone. That, we think, indicates that a counter 
claim, in those circumstances, would be beyond power. 

What of a set-off. A set-off does not operate as a 
denial of the debt. It tacitly assumes the existence of 
the debt, and then alleges that there are reasons why the 
plaintiff is not entitled to payment. 

For a set-off to avail the defendant in common law, 
it must first be capable of being pleaded as a separate 
action. That was certainly the case here. A set-off is a 
defence to the plaintiffs claim, whether it exceeds the 
amount of the plaintiff's claim or is less than that. Once 
a set-off is established, then the plaintiffs claim is 
established, at least to the extent of the set-off. 

At the heart of this matter, however, there is an 
illegal withholding of moneys due and owing to the 
respondent, contrary to the Truck Act. 

In fact, no set-off could have been claimed had the 
appellant complied with the law and paid the commis- 
sions when they were due. The appellant's remedy 
would then have been to sue for the debt in the District 
Court, which is what it has done. It would therefore be 
quite contrary to equity, good conscience and the 
substantial merits of the case to make an order 
purporting to effect a set-off, which it is not certain 
there is power to do for the reasons which we have set 
out above, in any event. It would be contrary to the 
injunction of s.26(l)(a) of the Act, however, to allow 
the set-off claimed, because it would permit the 
appellant a remedy which would not be available to it 
had it complied with the law and paid out the 
commission instead of acting in breach of the Truck 
Act and contrary to the contract. It did not have and it 
at no time had a right to deduct the moneys. Its remedy 
was always, therefore, properly to sue and to invoke the 
remedies of a court (ie a judicial body), and it would 
have been contrary to equity, good conscience and the 
substantial merits of the case to make any order for a 
set-off. 

Further to that we would add this. In our opinion, an 
order for set-off or an order upon a counter claim, in 
these circumstances, would not be within the power of 
the Commission. This is because it would constitute the 
enforcement of alleged existing legal rights which can 
only be the subject of the exercise of judicial power, 
and is not conferred on the Commission in arbitral 
proceedings by the Act or otherwise, except insofar as 
such power is conferred in relation to a claim by an 
employee under s.29(b)(ii) (see Crewe and Sons Pty 
Ltd v. AMWSU 69 WAIG 2623 and Coles/Myer Ltd 
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t/a K-Mart Discount Stores v. SDA (Appeal No 158 of 
1992 (unreported) dated 23 July 1992 (FB))." 

There is a minority of the Full Bench in Conti's Case 
(supra). Commissioner Salmon expressed some views 
concerning what he believed was a proper outcome of that 
matter. However, he clarified his position if that needed to 
be done in Janis Evelyn Layer v. Thomas Gabriel Esze 
trading as Tom Esze Real Estate (1992) 72 WAIG 2074. At 
page 2075 he observed as follows: 

"However, I cannot overlook the Truck Act and 
irrespective of the putative industry custom it seems 
clear to me that pursuant to s.3 of the Act and the 
definition of wages in that Act, the respondent cannot 
legally deduct any moneys from the applicant's 
remuneration. 

Sharkey P. and Negus C. have very recently dealt 
with the Truck Act and its application to a claim for 
off-sets against claims made by an employee (Conti 
Sheffield Real Estate vs. Denise Brailey No. 211 of 
1992 21 August 1992 (not yet reported). In the same 
case in separate reasons for decision I also considered 
the Truck Act in the context of jurisdiction and s.5 of 
the Industrial Relations Act 1979 and I think that in the 
present case 1 should adopt the same approach." 

As mentioned previously and finally in review of the 
authorities to be applied the Applicant says that the dicta of 
Coleman CC in Thomas Bantoft Couper v. WN Currie 
trading as Mair & Co Midland (supra) is authority for the 
proposition that the Applicant should have been entitled to 
at least part of the product of the sale of properties 
completed after his contract of employment ended with the 
Respondent. In my view, that decision is distinquishable and 
in any event is not authority for such a proposition. In that 
case the Chief Commissioner had considered the matters 
which were set out in the letter of employment (Exhibit Al) 
and upon application of the terms of that contract made the 
findings which are set out on each of the transactions 
described in page 1377 of the Industrial Gazette. Those 
findings stand in their own right but in my respectful view 
do not create a line of authority to be applied to other 
contracts. 

Applying the above authorities to the matters for 
adjudication here I conclude that if there was a deduction 
of advertising costs it would be in breach of Section 3(1) of 
the Truck Act 1899-1904 and even if there was an agreement 
made for such a deduction, such agreement is void within 
the meaning of Section 3(2) of the Truck Act. This is clear 
in Conti's Case (supra) and has been, if anything, reinforced 
by the decision of the Full Bench in George Edward Melville 
v. David John Coates, Receiver and Manager of Vapac Ltd 
No. 532 of 1992, a decision of the Full Bench of the 26th 
of January 1993 (unreported). The dicta of Sharkey P. and 
Negus C. in Conti's Case (supra) make it clear that one can 
not contract out of the Truck Act therefore any agreement 
made which would provide for such a contract is struck 
down or voided by the provisions of the Truck Act. I 
disagree with the Respondent that Conti's Case (supra) can 
be distinguished in that it relied solely on the jurisdiction 
to act in equity, good conscience and substantial merits. 
Those issues are well and truly examined by the Full Bench 
in Conti's Case (supra). Further emphasis is given to this 
conclusion in the reasoning of the majority where they said 
that, on application of the authorities, the Commission was 
unable to make an order which set-off a claim for debt 
greater than the amount claimed by the employer under 
Section 29(b)(ii) or at all. The majority concluded that no 
order on its own could be made under Section 29(b)(ii) in 
relation to such a claim. Of course, that does not extinguish 
the claim which may or may not lie in some other court of 
competent jurisdiction. 

By application of the law to be applied to the findings 
previously set out in these decisions, no claim was made for 
deductions made for advertising between the 10th of April 
to the 30th of August 1991 therefore no Orders arise. There 
is a claim for what was described as advertising for the sum 
of $14,163.73 for deductions made between the 30th of 
August 1991 to the 26th of June 1992. In respect of this I 
say that the contract in its state over that period provided that 

the Applicant would pay all advertising costs. However, on 
the dicta in Conti's Case (supra) that agreement is struck 
down and voided by Section 5 of the Truck Act which 
provides: 

"s5 The entire amount of wages earned by or 
payable to any workman shall be actually paid to such 
workman in money, and not otherwise, except as 
hereinafter mentioned; and payment made to any such 
workman by his employer of or in respect of any such 
wages by delivering to him of goods, or otherwise and 
in money, except as hereinafter mentioned, shall be and 
is hereby declared illegal and void; and every workman 
shall be entitled to recover from his employer, in any 
court of competent jurisdiction, the whole or so much 
of their wages earned by such workman else shall not 
have been actually paid to him by his employer in 
money." 

In respect of commissions of $2,175 due to the Applicant 
by way of his completion of the sale of the property at 6 
Teatree Way settled on the 3rd of August 1992, by virtue 
of the Truck Act, the Respondent is unable to deduct the sum 
of $2,000 from the Applicant's commission being the fine 
awarded against it by the Disciplinary Committee of 
REIWA. In view of the provisions of the Truck Act there 
is no need for me to examine that matter further although 
I observe that, even in the event that the Truck Act did not 
prohibit the deduction, I would have doubts whether such 
a deduction could be made in accordance with the terms of 
the contract, however it is not necessary that I rule on the 
issue. 

In respect to the claim for commissions totalling 
$1,411.25 for sales of properties at Quarram Way and 
Attfield Street, on all the evidence I find that the Applicant's 
entitlement to commission or any commission at all was 
coterminous with the termination of the contract of 
employment and there is no ongoing contractual right to 
such payment. 

The Commission will issues Orders that will provide that 
the Respondent pay to the Applicant the sum of $16,338.73 
as entitlements arising from the contract of employment 
between them. 

Appearances: Mr J. Hammond, of Counsel, appeared on 
behalf of the Applicant. 

Mr C. Ryall, of Counsel, appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andre Ignace Joseph Winters 

and 
The Licensee of Property Action—Dreego Pty Ltd. 

No. 1007 of 1992. 

COMMISSIONER J.F. GREGOR. 
31 March 1993. 

Order. 
HAVING heard Mr J. Hammond, of Counsel on behalf of 
the Applicant and Mr C. Ryall, of Counsel on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That The Licensee of Property Action—Dreego Pty 
Ltd pay to Andre Ignace Joseph Winters the sum of 
$16,338.73 within 21 days of the date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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MkUM 

Applicant Respondent Application 
No. Commissioner Result 

Amdt J. M.P. Gillot Pty Limited 1528/1992 Parks C. Dismissed 
Avins J. The Standing Committee of Convocation of 1544/1992 Kennedy C. Withdrawn 

The University of Western Australia 
Barrington J. Curtin University of Technology 126/1993 Negus C. Withdrawn 
Barren D. Mt Edon Gold Mines 1401/1992 Gregor C. Discontinued 
Barwick A. Leisure and Allied Industries 1476/1992 Beech C. Discontinued 
Bell A. Stratagem Pty Ltd 48/1993 Gregor C. Discontinued 
Benham C. Sedco Forex Australia Pty Ltd 1372/1992 Gregor C. Withdrawn 
Bercove M. Royal Perth Hospital 41/1993 Negus C. Discontinued 
Borthwick F.K. Victoria Park First National 158/1993 Negus C. Discontinued 
Borthwick F.K. Victoria Park First National 157/1993 Negus C. Discontinued 
Bottrell O.F. Country Fresh Fruit Juices 1567/1992 Beech C. Withdrawn 
Bouloudas N. Personalized TUition Services Pty Ltd 1538/1992 Parks C. Discontinued 

(Trading as Soia Seminars) 
Brandis T. Delta West Pty Ltd 1577/1992 Parks C. Discontinued 
Burbidge S. Kit Cat Nite Club 10/1993 Parks C. Dismissed 
Buzzard P.I. Geraldton FM Pty Ltd 1000/1992 Kennedy C. Withdrawn 
Caccetta M. Athena's Coffee Lounge 49/1993 Beech C. Discontinued 
Chahin J.A. Gwenyfred Nursing Home 1639/1992 Beech C. Discontinued 
Champion GJ. Landmark Property Group Pty Limited t/a 198/1993 Coleman C.C. Granted 

Roy Weston Carousel 
Ciraulo R.M. Collier Constructions Pty Ltd 1550/1992 Negus C. Discontinued 
Costantini A. Tambar Pty Ltd t/a Paparazzi—Vendetta's 145/1993 Beech C. Withdrawn 

Trattoria Bar 
Craig P.M. Pipeline Induction Heat (Australia) 1562/1992 Beech C. Discontinued 
Crerar M. Nevin Holdings Pty Ltd 790/1992 Parks C. Dismissed 
Cross S.C. Consolidated Broadcasting Systems (WA) 1517/1992 Beech C. Discontinued 

Pty Ltd 
Cubitt A. Alexandra Holdings Pty Ltd 1608/1992 Beech C. Discontinued 
Cunneen R. Elizabeth Rosamond Schmitz t/a 1605/1992 Parks C. Discontinued 

Elizabeth's Book Exchange 
D'Agostino CJ. Tambar Pty Ltd t/a Paparazzi—Vendetta's 1511/1992 Beech C. Discontinued 

Trattoria Bar 
Dobson S. Lionel Richard Holdings Pty Ltd t/a Captain 966/1992 Halliwell S.C. Discontinued 

Munchies 
Drewry G.R. Haritz Cafe and Patisserie 1586/1992 Beech C. Discontinued 
Dunbar B.M. Birkenhead Pty Ltd t/a Echo 1449/1992 Beech C. Withdrawn 
Dunn S. Supercharge Batteries Pty Ltd 164/1993 Halliwell S.C. Discontinued 
Edwards M. Covington Pty Ltd t/a Curtin Catering 1402/1992 Beech C. Discontinued 

Services 
Fernando J.D.M. Temkara Pty Ltd (Economic Pest Control) 1342/1992 Parks C. Discontinued 
Ferrier L.A. Transit Inn Pty Ltd 1513/1992 Halliwell S.C. Discontinued 
Forest Products, Venn Pty Ltd 1184/1992 Beech C. Discontinued 

Furnishing and 
Allied Industries 
Industrial Union of 
Workers 

Forest Products, Venn Pty Ltd 1185/1992 Beech C. Discontinued 
Furnishing and 
Allied Industries 
Industrial Union of 
Workers 

Franz D. Galati Nominees Pty Ltd t/a F.C. Galati and 
Sons 

1051/1992 Parks C. Discontinued 

Giuffre Lianna Adam Green (Marie Claire Ladies Shoes) 1520/1992 Kennedy C. Withdrawn 
Gleeson S.M. Rostov Pty Ltd 11/1993 Fielding C. Discontinued 
Goodchild D. Glide 1983 28/1993 Beech C. Withdrawn 
Grasso S.J. Southern Cross Nursing Home 62/1993 Salmon C. Discontinued 
Gregory N.L. Brambles Australia Limited t/a Grace 15/1993 Salmon C. Discontinued 

Removals 
Hodgson E.W. Robins MBS Australia Pty Ltd 1628/1992 George C. Dismissed 
Hoggett J. Palace Hotel, Kalgoorlie 770/1992 Gregor C. Discontinued 
Holler C.M. Commercial Dynamics 51/1993 Salmon C. Discontinued 
Hutton T. Spraying Systems Australia Pty Ltd 852/1992 Parks C. Discontinued 
James A.K. Vaucoa Nominees Pty Ltd t/a Vaughan & 

Cn 
444/1991 Parks C. Discontinued 

Johnson W. Lyons and Peirce 173/1993 Salmon C. Discontinued 
Kennington K. Dr Marius Loeffler 1647/1992 Beech C. Discontinued 
Keynes M. Twinside Fencing 97/1993 Gregor C. Withdrawn 
Koivisto J.W. Barrett Koivisto Scatena Pty Ltd 170/1992 Parks C. Discontinued 
Lane G. ALH Australia Ltd t/a ALH Electrical 1612/1992 Gregor C. Granted 

Group 
Lauwers H. Atkins Carlyle Ltd 230/1993 Salmon C. Discontinued 
Law J.E. Star Fire Nominees Pty Ltd 1368/1992 Beech C. Discontinued 
Leavitt A. (Ivan Rutherford of) Farmer Direct Growers 1426/1992 Parks C. Discontinued 

Market 
Litchfield D.J. Fragrant Towels International 174/1993 Beech C. Granted 
Marovac-Woods R. (John Haddock)—Kit Cat Nite Club 9/1993 Parks C. Discontinued 
Martin L.J. Western Desert Puntukumupama 1335/1992 Gregor C. Dismissed 



Applicant Respondent Application 
No. Commissioner 

Matsebula J. 
McKelvie B.A. 
McManus H.C. 
McManus H.C. 
McManus H.C. 
Meyer M.A. 
Meyer M.A. 
Millington A. 
Motherway R.M. 

Nealings G. 

Newman M.R. 
Newson T.B. 
Nicholson M.A. 
Nonis C.A. 

O'Connell D.W. 
Pember L.D. 
Pilgrim P.R. 

Pittam B.P. 

Pittman K.C. 
Roebuck R. 
Samson K.M. 
Scaia F. 
Schmitt B. 
Seder F.G. 

Thompson G. 
Ugle J.B. 
Varney P. 
Ward C.J. 

Webb C.P. 
Wedge J. 
Whitehead W. 
Wickins B.C. 
Williams P.M. 
Wing B. 
Winter S.M. 

Wrafter J.T. 

Quirk Corporate Cleaning Pty Ltd 
Comlad Pty Ltd t/a Pilbara Office Supplies 
Don Russell Holdings Pty Ltd 
Don Russell Holdings Pty Ltd 
Don Russell Holdings Pty Ltd 
Silver Sands Timeshare Ltd 
Silver Sands Timeshare Ltd 
George Carpenter 
Maxwell Arthur Page t/a South Hedland 

Pharmacy 
Cockbum Hire Service (Cockbum Corp 

Ltd) 
Hondros Bros Superman 
Youth Involvement Council 
John Sands Pty Ltd 
Landmark Property Group Pty Limited t/a 

Roy Weston Carousel 
Rural Equities Australia Ltd 
Colonial Mutual Life Assurance Society 
Landmark Property Group Pty Limited t/a 

Roy Weston Carousel 
Coles Myer Ltd t/a K-Mart (A.C.N. 004 089 

936) 
Calnan Baxter Real Estate 
Non Ferral (WA) Pty Ltd 
Lady Jane's 
Rural and Industries Bank of W.A. 
Indian Ocean Airlines 
Advanced Food Systems International Ltd 

t/a King Bay Holiday Village 
Graffiti Pizza Shop 
Wandandi Enterprise Development 
Mai Atwell Amusements and Fundraising 
Perth Modem Senior High School Parents 

and Citizen's Association 
lan George and Company 
W.E. Northwest, Derby 
Paper Products Pty Ltd 
Alloa Holdings Pty Ltd 
Portman Mining Limited 
Rural Equities Australia Ltd No. 2 
Magistrate Pty Ltd as trustee for the Tama- 

risk Tree Unit Trust t/a the Tamarisk Tree 
Restaurant 

Borsa Pty Ltd t/a S & A Smash Repairs 

1514/1992 
1591/1992 
1229/199 
1616/1992 
1617/1992 
212/1993 
213/1993 
398/1992 
1623/1992 

753/1992 

1492/1992 
1516/1992 
1631/1992 
197/1993 

1625/1992 
1362/1992 
199/193 

1614/1992 

1336/1992 
23/1993 
1582/1992 
104/1993 
1310/1992 
1351/1992 

25/1993 
1387/1992 
1555/1992 
1595/1992 

1642/1992 
1640/1992 
165/1993 
1139/1992 
1624/1992 
1627/1992 
699/1992 

1559/1992 

Salmon C. 
Halliwell S.C. 
Salmon C. 
Salmon C. 
Salmon C. 
Fielding C. 
Fielding C. 
Halliwell S.C. 
Beech C. 

Halliwell S.C. 

Gregor C. 
Parks C. 
Beech C. 
Coleman C.C. 

Salmon C. 
Parks C. 
Coleman C.C. 

Salmon C. 

Beech C. 
Beech C. 
Parks C. 
Gregor C. 
Beech C. 
Halliwell S.C. 

Halliwell S.C. 
Kennedy C. 
Beech C. 
Parks C. 

Parks C. 
Halliwell S.C. 
Beech C. 
Parks C. 
Gregor C. 
Salmon C. 
Kennedy C. 

Parks C. 

Discontinued 
Withdrawn 
Discontinued 
Discontinued 
Discontinued 
Withdrawn 
Withdrawn 
Withdrawn 
Discontinued 

Discontinued 

Withdrawn 
Discontinued 
Discontinued 
Granted 

Discontinued 
Discontinued 
Granted 

Withdrawn 

Discontinued 
Discontinued 
Discontinued 
Withdrawn 
Granted 
Dismissed 

Discontinued 
Withdrawn 
Discontinued 
Discontinued 

Dismissed 
Dismissed 
Withdrawn 
Discontinued 
Discontinued 
Discontinued 
Withdrawn 

Discontinued 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barclay Mowlem Construction (WA) Limited 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
No. C 375 of 1990. 

COMMISSIONER O.K. SALMON. 
^ , 8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
and 

State Energy Commission of Western Australia. 
No. C 691 of 1990. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers Union, Western Australia Branch, 

Industrial Union of Workers 
and 

Argyle Diamond Mines Pty Limited. 
No. C 999 of 1990. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order, 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(!)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
BHP Iron Ore Ltd 

First Respondent. 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers' Union of 
Australia, Western Australian Branch. 

Second Respondent. 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch. 

Third Respondent. 
No. C 641 of 1992. 

COMMISSIONER I.E. GREGOR. 
17 March 1993. 

Interlocutory Order. 
WHEREAS on the 3rd of November 1992 BHP Iron Ore Ltd 
(BHP) applied for a conference pursuant to Section 44 of the 
Industrial Relations Act 1979 (the Act), for the purpose of 
discussing a potential demarcation dispute between the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers (AWU) and The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers' 
Union of Australia, Western Australian Branch (CMETU) 
over industrial coverage of a certain hydraulic excavator to 
be used at BHP's Mt. Whaleback mining operation at Mt. 
Newman in Western Australia; and 

Whereas in response to the application the Commission 
convened a conference which was held on the 19th of 
November 1992 in Perth. At the conference the Commission 
was told that BHP had decided to purchase a large excavator 
to do specific limits work in the pit at Mt. Whaleback. The 
intended equipment was a Hitachi 3500 tracked excavator. 
It is the type of machine similar to excavators which are 
currently operated at BHP's Mt. Whaleback mine but the 
current machines are much smaller. A dispute had arisen 
between the AWU and the CMETU concerning industrial 
coverage of the machine; and 

Whereas the CMETU claimed coverage on the basis that 
the equipment is of the genre of a production shovel and 

because it is used to load trucks and members of the 
CMETU were qualified to operate it by certification, they 
should be entitled to the work. On the other hand, the AWU 
say the machine is not intended as a production implement 
and in any event is an excavator covered by its constitutional 
rule, being from a family of equipment operated by members 
of the AWU and therefore its members should have sole 
rights; and 

Whereas insofar as BHP is concerned it says the work 
should be done by members of the AWU because this would 
enhance multi-skilling and flexibility of the work crew. The 
Company had bought extra trucks to go with the machine 
and it was anticipated that the first part of the activity would 
be to do a cut back on the south wall; the project to be known 
as the "South Wall Re-strip Project". The purpose of the 
activity was to re-establish slope stability. The work would 
take, in the first instance, 18 months and involve a total 
movement of approximately 14 million tonnes. At the 
conclusion of the first stage the Company would decide if 
it would continue the project which could ultimately involve 
70 million tonnes total movement; and 

Whereas the Commission directed the parties to have 
private conferences on the matter and suggested that there 
may be a number of options which were worthy of 
consideration in that they may lead to a multi-skilled use of 
the machine in a way satisfactory to all parties; and 

Whereas the parties had private negotiations, were unable 
to resolve the matter and asked for a resumption of the 
conference. The said conference was resumed in Broome on 
the 10th of December 1992; and 

Whereas at the Broome conference it was agreed that both 
Unions would be involved in the operation of the excavator 
in that there would be no restriction as to who was entitled 
to respond to an invitation for an expression of interest for 
appointment to the re-strip crew; and 

Whereas the parties were to have further discussions to 
define the qualifications and skills for those who would be 
appointed. The AWU would represent the crew industrially 
and wages and conditions would be determined for each 
class of membership by their existing Union; and 

Whereas the parties left the Broome conference with the 
understanding that their agreement would be subject to 
further discussion on-site to bring it into fruition; and 

Whereas during meetings held on or about the 2nd of 
January 1993 the outcome of the Broome conference was 
rejected by members of the CMETU; and 

Whereas on or about the 20th of January 1993 officials 
of the CMETU, purporting to act on behalf of its Federally 
registered body, began a campaign to enrol plant operators 
employed by BHP at Newman into their Union; and 

Whereas the AWU say the actions by the CMETU and/or 
its Federal body in this matter have led to a demarcation 
dispute over coverage of the Hitachi 3500 tracked excavator 
and that this action is contrary to agreements said to have 
been made between the parties and, in particular, those 
arrangements and agreements which are embodied in 
documents which form part of the Order of the Commission 
in Application No. 1363 of 1991; and 
Whereas because of these events the AWU asked that the 
conference be reconvened and the said conference was 
resumed on the 3rd of March 1993; and 

Whereas at the conference the AWU asked the Commis- 
sion that it refer for hearing and arbitration the matter of 
whether the Commission ought make an Order entitled 
"South Wall Re-strip Project"; that Order in the form of an 
agreement which had been made between BHP, the AWU 
and the Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch (TWU); and 

Whereas at the conference the Commission gave direc- 
tions that the AWU and CMETU confer to see whether an 
agreement could still be reached between them. In the 
absence of agreement, the Commission further directed that 
the Unions advise it by 12.00 noon on the 5th of March 1993 
the outcome of discussions and in the absence of settlement 
the parties were invited, if they sought Interlocutory Orders 
in the matter, to serve upon each other the form of those 
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Orders by 4.00pm on the 5th of March 1993 with Answers 
to be filed in the Commission by 10.00am on the 8th of 
March 1993; and 

Whereas the Commission was advised that agreement 
was not reached and each of the parties filed in the 
Commission Minutes of Proposed Interlocutory Orders; and 

Whereas the TWU, by notification to the Registrar on the 
10th of March 1993, gave notice that it intended to seek 
leave to intervene in the above named proceedings at the 
hearing on the 10th of March 1993; and 

Whereas the TWU did appear at the said hearing and 
sought to be made a party to the proceedings; and 
Whereas the Commission, to facilitate that process, called 
a conference on its own motion, summonsed each of the 
parties present at the hearing on the 10th of March 1993 and 
joined the said conference, now identified by the number C 
106 of 1992, to the proceedings in C 641 of 1992 thereby 
making the TWU a party proper to the proceedings; and 

Whereas the Commission was told during the proceedings 
on the 10th of March 1993 that the parties were in general 
agreement concerning the issue by the Commission on an 
interim basis of an Order which would have the effect of 
providing specific wages and working conditions for 
employees employed on the South Wall Re-strip Project; 
those wages and working conditions being other than the 
provisions for wages and working conditions provided in the 
Iron Ore Production and Processing (Mt. Newman Mining 
Company Pty Limited) Award No. A 29 of 1984; and 

Whereas the Commission was told that the CMETU, 
while agreeing to the issue of the Order, did not agree that 
the South Wall Re-strip Project should be identified as being 
the product of agreement between BHP, the AWU and the 
TWU only, on the grounds that this may be seen as 
prejudicial to the outcome of the CMETU's legitimate claim 
to represent operators of the Hitachi 3500 tracked excavator; 
and 

Whereas the CMETU opposed the submission of the 
AWU, TWU and BHP that any Interlocutory Order should 
contain a provision such as the provision suggested by the 
AWU in Order 3. of its Draft Interlocutory Orders, that is, 
that the industrial interests of all employees of the Company 
engaged in any and all work on the Project shall be 
represented by either the AWU or the TWU and no other 
Union; and 

Whereas the CMETU said the grounds for such objection 
are that such an Order would finally determine the issue 
between the parties and was therefore beyond power of the 
Commission to issue; and 

Whereas the Commission was told during the proceedings 
that the Company had commenced work on the Project; and 

Whereas the Commission has formed the view that there 
is a concern amongst the parties about the potential for 
industrial disruption even though the CMETU has provided 
BHP with an undertaking in writing to the contrary; and 

Whereas if there was such industrial disruption there 
would be a resultant loss of production and that would be 
as a consequence of the competing claims between the 
AWU and the CMETU for industrial coverage of operators; 
and 

Whereas the Commission is convinced, on the evidence 
placed before it during the hearing on the 10th of March 
1993, that the work is required to, inter alia, establish slope 
stability on the south wall of the Mt. Whaleback pit and 
therefore the safe and efficient conduct of the mining 
operations is, or could be, affected by the success or 
otherwise of the project; and 

Whereas the Commission has formed the view that the 
adoption of the status quo for operation of tracked 
excavators at Mt. Whaleback would not cause prejudice to 
the final determination of the respective rights of the 
competing Unions for coverage, inter alia, of the Hitachi 
3500 tracked excavator; and 

Whereas the Commission is of the view that it is neither 
in the public interest or the interests of the parties directly 
involved to increase the number of Unions, albeit on an 

interim basis, who have coverage on specific work at Mt. 
Whaleback; and 

Whereas the Commission has formed the view that the 
issue of the Orders sought would not be dispositive of the 
central issues to be determined by the matters referred in CR 
641 of 1992 including whether the agreement herein before 
mentioned is capable of registration pursuant to the Act or 
is contrary to any General Order of the Commission; 

Now therefore the Commission having regard to the 
public interest and the interests of the parties directly 
involved, and to enable arbitration to solve the matter in 
question, pursuant to Section 44 (6) of the Industrial 
Relations Act 1979, hereby orders:— 

(1) That notwithstanding the provisions of the Iron 
Ore Production and Processing (Mt. Newman 
Mining Company Pty Limited) Award No. A 29 
of 1984, the wages and working conditions of 
BHP's employees employed on the South Wall 
Re-strip Project shall be those contained in the 
agreement known as the BHP Iron Ore Re-strip 
Project Agreement, the parties to which agree- 
ment are set out in page two of Exhibit C2 which 
is part of the official record of the Commission on 
the file of Application No. CR 641 of 1992. 

(2) That the industrial interests of employees of BHP 
who are eligible to be members of the Unions 
party to the agreement set out in Exhibit C2 shall 
be represented by either of them and no other 
Union. 

(3) That the AWU and the CMETU and the respective 
officials and members not engage in any conduct, 
industrial or otherwise, in support of the compet- 
ing claims for industrial coverage of BHP's 
mobile equipment operations, including the 
Hitachi 3500 tracked excavator, which would 
prevent or otherwise interfere with persons who 
are selected by BHP to operate or assist with the 
operation of the said excavator on the project from 
working as directed on the South Wall Re-strip 
Project by BHP in accordance with their respec- 
tive contracts of employment. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of 
Workers); Metals and Engineering 

Workers' Union—Western Australia; 
Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch) 
and 

Building Management Authority. 
No. C 729A of 1992. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

Engineering Trades (Government) Award 
1967 Award Nos 29, 30 and 31 of 1961 

and 3 of 1962. 
Sheet Metal Workers (Government) Award 

1973. 
COMMISSIONER A.R. BEECH. 

17 March 1993. 
Order. 

WHEREAS the Building Trades Association of Unions of 
Western Australia (Association of Workers) lodged an 
application for a site allowance to apply to the renovation 
of the Fremantle Prison; 
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And whereas the Metals and Engineering Workers' 
Union—Western Australia and the Australian Electrical, 
Electronics. Foundry and Engineering Union (Western 
Australian Branch) have sought to be joined to the 
application have been so joined; 

And whereas the Commission has been advised that the 
nature of the site, being a disused prison, entails ar- 
chaeological considerations which have restricted the use of 
power tools and plant and machinery; that there is 
significant and extended use of manual labour on site and 
that the normal run of renovation work is not possible due 
to the lack of detailed knowledge of the contents of the site 
itself; 

And whereas the parties have reached agreement in 
relation to this matter; 

And having heard Mr G. Giffard on behalf of the 
applicants and Mr D. Lee on behalf of the respondent; 

Now therefore, 1 the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the renovation work at the 
Fremantle Prison site, a site allowance of 95c per hour 
to compensate for all special factors and disabilities in 
connection with the said work in lieu of and in 
substitution for all special rates and conditions in 
Clause 9(1) of the Building Trades (Construction) 
Award 1987 No. R 14 of 1978, excepting subclauses 
(f) Explosive Powered Tools, (o) Cleaning Down 
Brickwork and (w) Heavy Blocks, and in substitution 
for all special rates and conditions in Engineering 
Trades (Government) Award 1967 and the Sheet Metal 
Workers (Government) Award 1973, with effect from 
the commencement of work on the site until the work 
is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

And whereas agreement has been reached between the 
parties in relation to a site allowance to apply to work at the 
Bentley Hospital site and the Commission hereby issues an 
order regarding that agreement; 

And whereas the Commission has adjourned the balance 
of application numbered C 72 of 1993 to await the advice 
of the applicants; 

And whereas the Commission is satisfied that construc- 
tion work at the Bentley Hospital site is pursuant to a $7m. 
contract to extend and renovate the existing hospital or parts 
hereof; 

And whereas the parties have agreed that there are 
significant disabilities resulting from drainage, the small 
size of the construction area, limited access to the site, and 
the significant overlap and congestion of trades; 

And having heard Mr G. Giffard on behalf of the 
applicants and Mr D. Lee on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
Bentley Hospital site, a site allowance of $1.15 per 
hour to compensate for all special factors and disabili- 
ties in connection with the said work in lieu of and in 
substitution for all special rates and conditions in 
Clause 9(1) of the Building Trades (Construction) 
Award 1987 No. R 14 of 1978, excepting subclauses 
(f) Explosive Powered Tools, (o) Cleaning Down 
Brickwork and (w) Heavy Blocks, and in substitution 
for all special rates and conditions in Engineering 
Trades (Government) Award 1967 and the Sheet Metal 
Workers (Government) Award 1973, with effect from 
the commencement of work on the site until the work 
is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 
of Western Australia (Association of 

Workers); Metals and Engineering 
Workers' Union—Western Australia; 

Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch) 

Building Management Authority 
No. C 72A of 1993. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

Engineering Trades (Government) Award 
1967 Award Nos 29, 30 and 31 of 1961 

and 3 of 1962. 
Sheet Metal Workers (Government) Award 

1973. 
COMMISSIONER A.R. BEECH. 

17 March 1993. 
Order. 

WHEREAS the Building Trades Association of Unions of 
Western Australia (Association of Workers) applied for a 
conference to discuss its claim for a site allowance to apply 
on three construction projects; 

And whereas the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and the Metals and Engineering Workers' Union— 
Western Australia have sought to be joined to the 
application and have been so joined; 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 
(Association of Workers); Metals and Engineering Workers' 

Union—Western Australia; Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 

Australian Branch) 
and 

Building Management Authority. 
No. C 72B of 1993. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

Engineering Trades (Government) Award 
1967 Award Nos. 29, 30 and 31 of 1961 

and 3 of 1962. 
Sheet Metal Workers (Government) Award 1973. 

COMMISSIONER A.R. BEECH. 
30 March 1993. 

Order. 
WHEREAS the Building Trades Association of Unions of 
Western Australia (Association of Workers) applied for a 
conference to discuss its claim for a site allowance to apply 
on three construction projects; 

And whereas the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and the Metals and Engineering Workers' Union— 
Western Australia have sought to be joined to the 
application and have been so joined; 
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And whereas agreement has been reached between the 
parties in relation to a site allowance to apply to work at the 
Belridge Senior High School Stage II site and the 
Commission hereby issues an order regarding that agree- 
ment; 

And whereas the Commission has been informed that the 
project involves the additions to three buildings and the 
construction of four new buildings to a value of $3.4m 
employing a maximum work force of 50 persons; that the 
site is a large site with sandy soil that is exposed to 
prevailing weather conditions and that the organisation of 
work involves an overlap of trades; 

And having heard Mr G. Giffard on behalf of the 
applicants and Mr D. Lee on behalf of the respondent; 

Now therefore, 1 the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
Belridge Senior High School Stage II site, a site 
allowance of $1.00 per hour to compensate for all 
special factors and disabilities in connection with the 
said work in lieu of and in substitution for all special 
rates and conditions in Clause 9(1) of the Building 
Trades (Construction) Award 1987 No. R 14 of 1978, 
excepting subclauses (0 Explosive Powered Tools, (o) 
Cleaning Down Brickwork and (w) Heavy Blocks, and 
in substitution for all special rates and conditions in 
Engineering Trades (Government) Award 1967 and the 
Sheet Metal Workers (Government) Award 1973, with 
effect from the commencement of work on the site until 
the work is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 
(Association of Workers); Metals and Engineering Workers' 

Union—Western Australia; Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 

Australian Branch) 
and 

Building Management Authority. 
No. C 72C of 1993. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978 

Engineering Trades (Government) Award 
1967 Award Nos. 29, 30 and 31 of 1961 

and 3 of 1962 
Sheet Metal Workers (Government) Award 1973. 

COMMISSIONER A.R. BEECH. 
30 March 1993. 

Order. 
WHEREAS the Building Trades Association of Unions of 
Western Australia (Association of Workers) applied for a 
conference to discuss its claim for a site allowance to apply 
on three construction projects; 

And whereas the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and the Metals and Engineering Workers' Union— 
Western Australia have sought to be joined to the 
application and have been so joined; 

And whereas agreement has been reached between the 
parties in relation to a site allowance to apply to work at the 
old Perth Police Courts site and the Commission hereby 
issues an order regarding that agreement; 

And whereas the Commission is satisfied that the old 
Perth Police Courts are to be restored to provide additional 
space for the Perth Art Gallery while maintaining the 
original significance of the building, installation of air 
conditioning and other work pursuant to a $2m. contract; 

And whereas the parties have agreed that the restoration 
work involves working in confined spaces, significant dust 
and dirty work and significant overlap of trades; 

And having heard Mr G. Giffard on behalf of the 
applicants and Mr D. Lee on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
old Perth Police Courts site, a site allowance of $1.00 
per hour to compensate for all special factors and 
disabilities in connection with the said work in lieu of 
and in substitution for all special rates and conditions 
in Clause 9(1) of the Building Trades (Construction) 
Award 1987 No. R 14 of 1978, excepting subclauses 
(0 Explosive Powered Tools, (o) Cleaning Down 
Brickwork and (w) Heavy Blocks, and in substitution 
for all special rates and conditions in Engineering 
Trades (Government) Award 1967 and the Sheet Metal 
Workers (Government) Award 1973, with effect from 
the commencement of work on the site until the work 
is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Baulderstone Homibrook Engineering Pty Ltd 

and 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia, Western Australian Branch. 

No. C 91 of 1993. 
Building Trades (Construction) Award 1987 

R 14 of 1978 
Engine Drivers' (Building and Steel 

Construction) Award No. 20 of 1973. 
COMMISSIONER A.R. BEECH. 

15 March 1993. 
Order. 

WHEREAS a conference of the parties was held concerning 
the conditions of employment to apply to the Roe Highway 
Extensions; 

And whereas the parties have negotiated and reached 
agreement regarding those conditions and have recorded 
their agreement in writing; 

And whereas the Commission is of the opinion that an 
order should issue reflecting the terms of that agreement; 

And having heard Mr C. Mitsopoulos on behalf of the 
applicant and Mr P. Harris on behalf of the respondent and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That the Roe Highway Extension Project H18 Site 
Order hereby issue in the terms of the agreement 
between the parties attached hereto and marked 
Schedule A. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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Schedule A 
1.—Title. 

This agreement shall be known as the Roe Highway 
Extension Project HIS Site Order, and shall be supplemen- 
tary to the awards set out in Clause 4.—General Conditions 
of Employment of this Order. 

(Note: Wherever the word "agreement" appears, it shall 
be taken to mean and include "order".) 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Term and Operation 
4. General Conditions of Employment 
5. Hours and Overtime 
6. Superannuation 
7. Inclement Weather 
8. Site Allowance 
9. Grievance Procedures 

10. Procedures for Resolution of Safety Grievances 
11. Employee Representatives 
12. Demarcation of Work 
13. First Aid 
14. Site Entry Arrangements 
15. Safety Footwear 
16. Protective Clothing 
17. No Further Claims 
18. Termination/Redundancy 
19. Other Agreed Items 

Appendix A—Inclement Weather 

3.—Term and Operation. 
This agreement shall apply to Baulderstone Homibrook 

Engineering Pty Ltd and its employees who may from time 
to time be engaged on the Roe Highway Extension Project 
HI8, and whose employment is governed by relevant 
construction awards applicable to the project and to The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers' Union of Australia, Western Australian 
Branch. 

This agreement shall take effect from the commencement 
of construction of the project and shall remain in force until 
practical completion. 

4.—General Conditions of Employment. 
Except as provided in this agreement, the terms and 

conditions of employment of each employee shall be as 
prescribed in the award governing his or her employment, 
provided however that where the provisions of the award are 
inconsistent with the provisions of this agreement, the 
provisions of this agreement shall prevail. 
Awards governing employment: 

• Building Trades (Construction) Award 1987 No. 
R 14 of 1978 

• Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973. 

5.—Hours and Overtime. 
(1) Ordinary hours of work on the project shall be 38 per 

week to be worked between 6:00am and 6:00pm. There may 
be a requirement to work daily overtime after the 8 hour day. 
Starting and finishing times will be as agreed between the 
employer and its employees. 

(2) Weekend Work 
Employees may also be required to work on weekends. 

Notification of weekend overtime shall be made to 
employees prior to the meal time on Thursday. 

(3) Shift Work 
If due to circumstances unforeseen at the making of this 

agreement, shift work is required to be implemented in an 
area, the shift work provisions of the respective employees' 
awards will be applied. The union shall be consulted prior 
to implementation of shift work. 

Shift work shall only proceed upon written agreement 
with the union. 

6.—Superannuation. 
The employer undertakes to contribute to either C + BUS, 

S.P.E.C. or any other fund which meets the approved 
standards. Contributions will be at the prevailing rate 
prescribed by those funds. 

7.—Inclement Weather. 
The parties to this agreement are aware of the inherent 

variety of construction techniques and processes being 
applied in the areas of the Roe Highway Extension Project 
H18. 

The inclement weather provisions that shall apply to all 
persons engaged on the Project are contained in Appendix 
A—Inclement Weather of this agreement. 

The parties agree that all necessary steps are to be taken 
to ensure that a full working understanding of the inclement 
weather procedure as contained in Appendix A—Inclement 
Weather of this agreement is achieved and maintained 
throughout the project. 

8.—Site Allowance. 
Notwithstanding the provisions of the awards nominated 

in Clause 4.—General Conditions of Employment of this 
agreement, employees who are employed on the Roe 
Highway Extension Project H18 pursuant to those awards 
shall be paid a site allowance of $ 1.50 per hour for each hour 
worked in lieu of all payments provided for in those awards 
under the heading of Special Rates and Provisions or such 
equivalent save those prescribed in subclauses dealing with 
the use of explosive powered tools, lifting of other than 
standard blocks and the allowances for acting on a first aid 
certificate (if and when applicable). 

9.—Grievance Procedures. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned, his/her union 
delegate and the employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof the union delegate shall 
discuss and attempt to resolve the dispute with the 
contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to the contractor's senior 
management representative and the appropriate full-time 
union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible. 

(4) While the steps in subclauses (1), (2) and (3) hereof 
are being followed no industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

This clause shall not apply to any dispute that is a bona 
fide safety issue, nor to any demarcation dispute which shall 
be resolved in accordance with the steps set out in those 
particular procedures. 

It is acknowledged that where there is a bona fide threat 
to an employee's health or safety, a right exists under the 
Occupational Health, Safety and Welfare Act for employees 
in the affected area(s) only to cease work in that area(s). 
Such an issue will be resolved in accordance with the Safety 
Disputes Settlement Procedure. However, any disputation 
by employees who are not working directly in the affected 
area(s) shall be resolved in accordance with this procedure. 

10.—Procedures for Resolution of Safety Grievances. 
Nothing in this procedure shall over-ride the provisions 

of the Occupational Health, Safety and Welfare Act 1984 
and its Regulations. 

The object of the procedure is to: 
(1) Secure the health, safety and welfare of employees 

at work. 
(2) Eliminate at their source, risks to health, safety 

and welfare of persons at work. 
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(3) Involve employees and the employers in issues 
affecting occupational health, safety and welfare. 

No person shall dismiss a safety complaint. Any 
complaint should be referred to the supervisor and employee 
safety representative(s) to be dealt with in accordance with 
the procedures below. 

(1) (a) Where any employee(s) becomes aware of an 
unsafe situation, the employee(s) shall either 
remove himself/herself from the area, or if 
possible make the situation safe and then immedi- 
ately notify his/her supervisor and the employee 
safety representative. 

(b) The supervisor shall take immediate action to 
have the unsafe situation rectified. 

(c) If the investigation results in improvements or 
clarification satisfactory to the employee(s), he/ 
she shall return to work. 

(2) Should the supervisor consider that no safety 
precautions are necessary, he/she will advise the employee 
safety representative accordingly, as soon as practicable. 

(3) Where there is disagreement, the supervisor will 
arrange for the immediate transfer of any employee(s) from 
the disputed area(s). 

(4) Should the supervisor be of the opinion that no action 
is necessary and the employee safety representative(s) 
disagrees with that opinion, the matter shall be referred to 
the Safety Committee for resolution. 

(5) Should attempts to resolve the issue not succeed, an 
appropriate inspector from DOHSW shall be requested to 
undertake an inspection of the matter in dispute for the 
purpose of resolving the issue. 

(6) If disagreement still exists, the chief inspector, 
construction, or his/her nominee from DOHSW may be 
called in to assist in the resolution of the dispute. 

Whilst the above procedure is being followed, there shall 
be no stoppage of work in respect of the matter being 
considered, except in the disputed area(s). 

It is accepted that safety considerations over-ride normal 
work practices and, depending on the degree of potential risk 
to either persons on a job or to the general public, can 
over-ride normal demarcation practices. 

The parties reserve the right to refer any matters in dispute 
to the appropriate authority for determination. 

11.—Employee Representatives. 
The parties to this agreement agree that where an 

employee is elected to perform the duties of a job steward, 
employee safety representative or first aid attendant, he/she 
shall not perform these duties solely in a full-time or 
non-working capacity. 

An employee elected as a job steward shall be recognised 
as the accredited representative of the union to which he/she 
belongs and he/she shall be allowed all reasonable time 
during working hours to submit to the employer matters 
affecting the employees he/she represents and further shall 
be allowed reasonable time during working hours to attend 
to job matters affecting his/her union. The parties acknowl- 
edge that the job steward role does not relieve the person 
of his/her obligations as an employee of the employer. 

12.—Demarcation of Work. 
Determination of demarcation disputes which may arise 

from time to time may be handled in accordance with the 
appropriate demarcation procedures of the Trades and Labor 
Council of Western Australia and the Australian Council of 
Trade Unions applying to the parties involved in the dispute 
at the time. 

Nothing in this clause shall be read by any party to mean 
that the employer has abrogated his/her rights in relation to 
the settlement of any demarcation dispute. 

In all demarcation disputes the union shall: 
(1) Maintain the genuine status quo that existed prior 

to the dispute. 

(2) Ensure that no stoppage of work or other forms of 
industrial action shall be taken until there has been 
proper negotiations between the union concerned. 

(3) Notify the union party to this agreement of any 
demarcation dispute. Where they are not able to 
be resolved directly by the union concerned, the 
Trades and Labor Council of Western Australia 
may participate in any discussions or meetings 
convened to try to reconcile the parties or protect 
members. 

All parties to this agreement reserve their right to submit 
matters in dispute to the Western Australian Industrial 
Relations Commission. 

13.—First Aid. 
Due to the nature of the project the following services will 

be provided on site at all times when work is being 
performed: 

(1) A suitably equipped first aid room on the work 
site. 

(2) Not less than one suitably qualified first aid 
certificated personnel. 

(3) A safety supervisor. 

14.—Site Entry Arrangements. 
To reinforce a safe site policy, access to the site will be 

restricted to authorised visitors and employees. The site 
ento' will be appropriately sign-posted to inform of this 
policy. 

(1) All visiting officials representing the union party to 
this agreement, before going on site, shall call at the site 
office and introduce themselves to a representative of the 
site management. 

(2) Visiting union officials shall observe the safety 
provisions for entry to the site. 

15.—Safety Footwear. 
The employer shall ensure that its employees are provided 

with one pair of protective boots upon commencement on 
site and will be replaced on a fair wear and tear basis. 

It is a condition of this agreement that protective boots 
be worn on site at all relevant times. 

16.—Protective Clothing. 
Any employee who has completed two weeks' employ- 

ment on site between 1 May and 31 October shall be 
supplied free of charge with one "bluey" jacket, or an 
alternative winter jacket where agreed between the em- 
ployer, the employee and the union. 

The employer shall make available to employees protec- 
tive clothing for hazardous work as required by the 
Occupational Health, Safety and Welfare Act 1984 and 
Regulations. 

17.—No Further Claims. 
In consideration of the terms of this agreement, the union 

and its members undertake that no further claims will be 
made upon the employer over and above the conditions set 
out in this agreement for the life of the construction phase 
of the project. 

Nothing in this clause prevents the union from pursuing 
claims pursuant to the State wage fixing principles or 
industry award issues. 

18.—Termination/Redundancy. 
The termination/redundancy provisions prescribed in 

Clause 14.—^Termination/Redundancy of the Metal Trades 
(General) Award 1966 (No. 13 of 1965), Part II— 
Construction, shall apply to employees who are employed 
by respondents pursuant to the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973 and the 
Building Trades (Construction) Award 1987 (No. R 14 of 
1978). 
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19.—Other Agreed Items. 
Specific attention is drawn to the following item which 

emphasises the basis of this agreement: 
There shall be no "cash in hand" or "all in one" 

payments to labour employed on the site and no 
"pyramid sub-contracting of work". 

Appendix A—Inclement Weather. 
The parties agree that all necessary steps shall be taken 

to ensure that a full working understanding of the inclement 
weather procedure as contained in this Appendix, is 
achieved and maintained throughout the project. 

Should a portion of the project be affected by inclement 
weather, all other employees not so affected shall continue 
working in accordance with the appropriate award provi- 
sions, even though some employees may be entitled to cease 
work due to inclement weather. 

Should a portion of the project be affected by inclement 
weather, employees can be transferred to another work 
location on the site in accordance with the provisions 
prescribed herein. 

(1) Definition—Inclement Weather 
"Inclement weather" shall mean the existence of 

excessive or persistent rain or abnormal climatic conditions 
(whether they be those of hail, snow, cold, high wind, severe 
dust storm, extreme or high temperature or the like or any 
combination thereof) by virtue of which it is either not 
reasonable or not safe for employees exposed thereto to 
continue working whilst the same prevail. 

(2) Conference Requirement and Procedure 
The employer, or his/her representative, shall, when 

requested by the employees or a representative of the 
employees, confer (within a reasonable period of time which 
should not exceed 30 minutes) for the purpose of determin- 
ing whether or not conditions are inclement. 

Weather shall not be regarded as inclement unless it is 
agreed at such conference. 

Provided that if the employer or his/her representative 
refuses to confer within such reasonable period, employees 
shall be entitled to cease work for the rest of the day and 
be paid for inclement weather. 

(3) Restrictions of Payments 
An employee shall not be entitled to payment for 

inclement weather as provided for in this Appendix unless 
he/she remains on the job until the provisions set out in this 
Appendix have been observed. 

(4) Entitlement to Payment 
An employee shall be entitled to payment by the employer 

for ordinary time lost through inclement weather for up to 
32 hours in every period of four weeks. 

For the purposes of this subclause the following condi- 
tions shall apply: 

(a) The first period shall be deemed to commence on 
10 February 1992 and subsequent periods shall 
commence at four weekly periods thereafter. 

(b) An employee shall be credited with 32 hours at the 
commencement of each four weekly period. 

(c) The number of hours at the credit of any employee 
at any time shall not exceed 32 hours. 

(d) If an employee commences employment during a 
four weekly period he/she shall be credited 32 
hours where he/she commences on any working 
day within the first week; 24 hours where he/she 
commences on any working day within the second 
week; 16 hours where he/she commences on any 
working day within the third week; and 8 hours 
where he/she commences on any working day 
within the fourth week. 

(e) No employee shall be entitled to receive more than 
32 hours' inclement weather payment in any 
period of four weeks. 

(f) The number of hours credited to any employee 
under this clause shall be reduced by the number 

of hours for which payment is made in respect of 
lost time through inclement weather. 

(g) Payment under this clause shall be weekly. 
(5) Transfers 
Employees may be transferred from one location on a site 

where it is unreasonable to work due to inclement weather, 
to work at another location on the same site which is not 
affected by inclement weather subject to the following: 

(a) No employee shall be transferred to an area not 
affected by inclement weather unless there is work 
available in his/her trade. 

(b) Employees may be transferred from one location 
on the site to work in areas which are not affected 
by conditions of inclement weather even though 
there may not be work for all employees in such 
area. 

(c) Employees may be transferred from one site to 
another site and the employer provides, where 
necessary, transport. 

(6) Completion of Concrete Pours and Emergency Work 
(a) Except as provided in this subclause an employee 

shall not work or be required to work in excessive 
or persistent rain. 

(b) Employees shall not be required to start a concrete 
pour in inclement weather or when inclement 
weather is imminent. 

(c) Where a concrete pour has been commenced prior 
to the commencement of a period of inclement 
weather employees may be required to complete 
such concrete pour to a practical stage and for such 
work shall be paid at the rate of double time 
calculated to the next hour, and in the case of wet 
weather shall be provided with adequate wet 
weather gear. 

If an employee's clothes become wet as a result 
of working in the rain during a concrete pour 
he/she shall be allowed to go home without loss 
of pay. 

(d) The provisions of paragraph (c) above shall also 
apply in the case of emergency work where the 
employees concerned and their delegate agree that 
the work is of an emergency nature and can start 
and/or proceed. 

(7) Cessation and Resumption of Work 
(a) At the time employees cease work due to 

inclement weather the employer or his/her repre- 
sentative on site and the employee's representa- 
tive shall agree and note the time of cessation of 
work. 

(b) After the period of inclement weather has clearly 
ended the employees shall resume work and the 
time shall be similarly agreed and noted. 

(c) Safety: Where an employee is prevented from 
working at his/her particular function as a result 
of unsafe conditions caused by inclement weather, 
he/she may be transferred to other work in his/her 
trade on site until the unsafe conditions are 
rectified, the employee shall remain on site. 
He/she shall be paid for such time without 
reduction of his/her inclement weather entitle- 
ment. 

(8) Additional Wet Weather Procedure 
(a) Remaining on site: Where, because of wet 

weather, the employees are prevented from work- 
ing: 

• for more than an accumulated total of four 
hours of ordinary time in any one day; or 

• after the meal break, as provided in award 
clauses, for more than an accumulated total 
of 50 per cent of the normal afternoon work 
time; or 

• during the final two hours of the normal work 
day for more than an accumulated total of 
one hour, the employer shall not be entitled 



to require the employees to remain on site 
beyond the expiration of any of the above 
circumstances. 

Provided that where, by agreement between the 
employer and/or his/her representative and the 
employees' representative the employees remain 
on site beyond the periods specified above, any 
such additional time shall be paid for but shall not 
be debited against the employee's hours. 

Provided further that wet time occurring during 
overtime shall not be taken into account for the 
purposes of this subclause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transfield Electrical 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Workers Union (Western Australian Branch). 
No. C 101 of 1993. 

COMMISSIONER R.N. GEORGE. 
10 March 1993. 

Order. 
WHEREAS on 4 March 1993 the Applicant employer filed 
in the Commission an application for a conference pursuant 
to Section 44 of the Industrial Relations Act 1979, on the 
following grounds set out in he Notice of Application. 

" The Applicant seeks the Commissions assistance 
in resolving a dispute concerning the working of 
overtime by members of the Respondent Union on the 
HIsmelt Construction site, Kwinana." 

; and 
Whereas at a conference held on 5 March 1993 the 

Commission was informed of the requirement to work 
unscheduled/incidental overtime to expedite preparation of 
areas for pre-commissioning and commissioning; and 

Whereas the Commission was further informed that the 
parties recognise the need for an improved working 
relationship on the HIsmelt Project; and 

Whereas Transfield Electrical acknowledges the Austra- 
lian Electrical, Electronics, Foundry and Engineering 
Workers Union (Western Australian Branch) policy on 
overtime and states it is not their intention to incorporate 
overtime as a means to complete the project works; and 

Whereas it is understood that where unscheduled/ 
incidental overtime is worked it shall be worked taking into 
account the employees/employers practical requirements 
and be shared as equitably as practical between employees; 
and 

Whereas it is further understood that when such overtime 
is worked Transfield Electrical shall advise the Australian 
Electrical, Electronics, Foundry and Engineering Workers 
Union (Western Australian Branch) job delegate with the 
relevant details; and 

Whereas agreement has now been reached between the 
parties on the working of overtime and the working of 10 
hours shifts on the HIsmelt Construction site. 

Now therefore the Commission having regard for the 
public interest and the interests of the parties directly 
involved and in accordance with the provisions of subsec- 
tion 44(8) of the Industrial Relations Act 1979, and by 
consent hereby orders that— 

1. Overtime will be worked on the HIsmelt Con- 
struction site on an unscheduled/incidental basis. 

2. Notwithstanding the provisions of the Electrical 
Contracting Industry Award No. R 22 of 1978, 
overtime is to be paid at penalty rates applicable 
under that Award and time equivalent to the 

overtime actually worked shall be accumulated 
and taken as time off without pay. Such time off 
is to be taken as either half day or full day 
absences at a mutually agreed time, but not later 
than the last working day of the week following 
the working of the overtime. 

3. Employees may be required to work four 10 hour 
shifts between the hours of 0600 and 1800 with 
the fifth day being an unpaid day off in accordance 
with the Electrical Contracting Industry Award 
No. R 22 of 1978. 

4. Liberty is reserved to the parties on the giving of 
24 hours notice or such other notice as is approved 
by the Commission to make application to vary or 
cancel the terms of this order. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Food Preservers' Union of Western Australia, Union of 

Workers 
and 

Amott Mills & Ware Pty Ltd. 
No. C 615 of 1991. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia; Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch); Building 

Trades Association of Unions of Western Australia 
(Association of Workers) 

and 
Building Management Authority. 

No. C 95 of 1993. 
Building Trades (Construction) Award 1987 

No. R 14 of 1978 
Engineering Trades (Government) Award 
1967 Award Nos. 29, 30 and 31 of 1961 

and 3 of 1962 
Sheet Metal Workers (Government) Award 1973. 

COMMISSIONER A.R. BEECH. 
30 March 1993. 

Order. 
WHEREAS the Metals and Engineering Workers' Union— 
Western Australia sought an application to discuss its claim 
for a site allowance to apply to the construction of the 
Murdoch TAPE Stage 2A construction project; 



And whereas the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and the Building Trades Association of Unions of 
Western Australia (Association of Workers) sought leave to 
be joined as parties to the application and were so joined; 

And whereas the parties have reached agreement in 
relation to the application; 

And whereas the Commission has been informed that the 
project will commence on the 23rd February 1993 and is due 
for completion on the 1st February 1994; that the project 
consists of various undertakings to a value of $3.3m; that 
the site is in open bushland which exposes the site to the 
elements; 

And whereas the Commission is of the opinion that an 
order should issue to reflect the agreement of the parties; 

And having heard Mr G. Sturman, Mr J. Fox and Mr G. 
Pallott on behalf of the applicants and Mr D. Lee on behalf 
of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
Murdoch TAFE Stage 2A construction project, a site 
allowance of $1.00 per hour to compensate for all 
special factors and disabilities in connection with the 
said work in lieu of and in substitution for all special 
rates and conditions in Clause 9(1) of the Building 
Trades (Construction) Award 1987 No. R 14 of 1978, 
excepting subclauses (f) Explosive Powered Tools, (o) 
Cleaning Down Brickwork and (w) Heavy Blocks, and 
in substitution for all special rates and conditions in 
Engineering Trades (Government) Award 1967 and the 
Sheet Metal Workers (Government) Award 1973, with 
effect from the commencement of work on the site until 
the work is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

PMI Security. 
No. C 7 of 1993. 

COMMISSIONER C.B. PARKS. 
31 March 1993. 

Order. 
WHEREAS on 7 January 1993 the applicant Union filed in 
the Commission a Notice of Application, pursuant to s.44 
of the Industrial Relations Act 1979; and 

Whereas the conference scheduled for 27 January 1993 
was adjourned at the request of the applicant Union, as the 
respondent had agreed to reinstate Ms Reymark; 

And whereas on 30 March 1993 the applicant Union 
lodged in the Commission a letter advising that the matter 
has been settled and requesting that the file be closed; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Hospital Laundry & Linen Service. 

No. C 740 of 1992. 

COMMISSIONER C.B. PARKS. 
18 March 1993. 

Order. 
WHEREAS on 16 December 1992 the applicant Union filed 
a Notice of Application in the Commission which sought a 
conference pursuant to s.44 of the Industrial Relations Act 
1979; and 

Whereas a conference was held on 8 February 1993 and 
the matter remained unresolved; and 

Whereas the conference was reconvened on 12 February 
1993 and was adjourned to await the advice of the applicant 
Union; 

And whereas on 18 March 1993 the applicant Union 
lodged a letter in the Commission which advised that the 
matter has been settled and that the Union wishes to 
discontinue the application; 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Miscellaneous Workers' Union of Australia, 
Western Australia Branch 

and 
State Energy Commission of Western Australia. 

No. C 442 of 1991. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 0! 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Dysons Paper Bags Pty Ltd. 
No. C 542 of 1991. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Foodland Associated Limited 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. C 912 of 1990. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Jim Berry Terrace Pharmacy. 
No. C 333 of 1990. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Stamco Pty Limited t/a Stammers Supermarkets. 
No. C 474 of 1991. 

COMMISSIONER O.K. SALMON. 
8 April 1993. 

Order. 
WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Action Food Bam (WA) Pty Ltd 
No. CR 63 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
16 March 1993. 

Order. 
The Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' 

Union, Industrial Union of Workers, 
West Australian Branch 

and 
Western Australian Meat Commission 

No. CR 597 of 1992. 

COMMISSIONER J.F. GREGOR. 
17 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 23rd of October 1992 the 
Commission, constituted by Senior Commissioner G.G. 
Halliwell, conducted a conference pursuant to Section 44 of 
the Industrial Relations Act 1979 (the Act) on issues that had 
been raised in an application by the Australasian Meat 
Industry Employees' Union, Industrial Union of Workers, 
West Australian Branch (AMIEU) concerning payments 
that it said should be made to its members employed by the 
Western Australian Meat Commission (WAMC) on its 
mutton slaughtering chain at Robb Jetty. TTie disagreement, 
which the Commission identified in the Schedule to a 
Memorandum of Matters for Hearing and Determination, 
was not settled between the parties at the conference and the 
learned Commissioner, pursuant to the powers vested in him 
in Section 44 of the Act, referred the matter for hearing and 
determination. 

The problem can best be described in the following way. 
Prior to the 22nd of January 1991 the WAMC operated its 
mutton slaughtering floor on the basis of a team of 34 men. 
There were an additional three men, that is a stunner, a 
checker and a gutty, who were carried by WAMC and who 
did not share in the tally payment system. It is worth while 
to note that the position of gutty had been subject to 
proceedings in matters before the Commission on two 
previous occasions and is subject to Order CR 307 of 1980 
as it is amended by Order C 315 of 1991. On the 22nd of 
January 1991 this situation changed. The WAMC increased 
the team to 37 men which meant that all members of the 
team would share in the tally payments and no one, with the 
exception of the position of gutty which is still subject to 
Order C 315 of 1991, would be carried for the purpose of 
tally. This caused difficulties between the parties so the 
AMIEU sought the conference to which I have referred to 
previously. At the conference it asked that the system which 
operated prior to the 22nd of January 1991 be restored and 
that the stunner and checker be carried by WAMC for the 
purposes of tally. It is this last request to which WAMC 
objects and that is the centrepiece of the argument now 
before the Commission. 

During the hearing the Commission was told by Mr 
Maguire, who appeared for the AMIEU, that the issue 
underlies continued industrial disruption at Robb Jetty. It 
was the AMIEU's view that if one looks at the disputed 
positions one by one, as far as the stunner was concerned, 
it only counted for the purpose of tally on the 34 man team. 
On any smaller team he was a labourer. In 1986 an European 
Economic Community requirement had forced a change to 
the method of cutting briskets and this left a shortage of one 
man on the team to accommodate the method. It was then 
that an agreement was made with WAMC that a stunner 
would be a labourer, not participating in the tally. There 
were some other adjustments made which are not germane 
to what occurred after the 22nd of January 1991 but the 
substance of that change was the stunner was included in the 
tally; this meant that the chain had to process one hundred 
head extra without payment as far as a tally was concerned. 
Because the sticker was also included in the tally this added 
another one hundred sheep so that totalled two hundred extra 
sheep without any extra tally payment. Thirdly the holder 
was made redundant so that one hundred fewer sheep were 
processed. Therefore the end result of these adjustments was 
one hundred extra sheep being processed without any 
payment at all for that one hundred. 

Mr Maguire went on to outline the situation with the 
checker, he claimed that because of the necessity to comply 
with head skinning requirements of the European Economic 
Community Regulations the WAMC agreed that the extra 
cheeker would be carried for the purpose of tally. This 
changed in January 1991 and the cheeker was put in the 
tally. This when combined with the inclusion of the stunner, 
increased the total to two hundred head being processed 
without tally payment. The other position affected was the 
gutty who was previously carried for the purposes of tally. 
Mr Maguire referred to the history of matter No. 307 of 1980 
and its amendment in July 1991 by C 315 of 1991, the end 
result of which was that WAMC would contribute half for 
the amount of tally for the gutty, the rest being carried. The 
nub of the argument, so says Mr Maguire, was that workers 
were losing 'anything from $87.50 per week' and that 
amount could vary with varying sized teams. The changes 
were imposed on the workers without consultation and were 
the cause of a lot of problems, not the least being the workers 
do not want to feel motivated to process 3,700 sheep each 
week, particularly when they felt they were not being paid 
for 250 to 300 of them. This issue then has knock-on affects 
to other issues like the speed of the chain and how many 
sheep should be processed so there are other ramifications. 

For the purpose of these Reasons I do not need to 
summarise the AMIEU's arguement in further detail. The 
argument on behalf of the WAMC was led by Ms Field. Ms 
Field, with assistance from the Advocate from the WAMC, 
Mr Payne, reviewed the history of the manning of the chain. 
I do not need to review these submissions because they are 
much along the same lines as the history outlined by Mr 
Maguire. Detailed submissions were also made on the affect 
of the change. Again, I do not need to refer to those in these 
Reasons. I say that because the centrepiece of the argument 
by Mr Maguire was that this change had been imposed on 
workers without consultation. As a corollary to that, he said 
the change was the cause of a number of problems but 
fundamentally, it was a change imposed without consulta- 
tion. This is hotly denied by the WAMC. 

WAMC, through Ms Field, argues that there is an 
agreement extant between the parties which deals in detail 
with the matters which are subject to arbitration (see Exhibit 
FP11 and particularly AMIEU Exhibit M8). It is argued that 
the combination of this information establishes that the 
AMIEU and the WAMC reached an agreement on matters 
between them and there was nothing in those documents 
which indicates that the issue currently before the Commis- 
sion could be pursued. It was not an outstanding matter, it 
was a matter that was resolved. The agreement which dealt 
with team sizes clearly documented the accord that had been 
reached by the parties by the process of negotiation in 
respect of the three carried positions. There was an 
outstanding matter concerning the carrying of half a man; 
that issue could not be resolved and as a consequence 
WAMC filed Application No. C 315 of 1991. The matter 
was dealt with, and according to Ms Field, an arbitration 
later led to amendment of the original Order of CR 307 of 
1980. 

In the AMIEU's current application, according to Ms 
Field, it originally sought that the mutton chain be reduced 
to a 34 man team with a maximum target of 3,400 sheep, 
each worker processing a maximum of 8.2 sheep per minute 
over an eight hour period. That claim was amended with the 
AMIEU claiming that WAMC should carry the positions of 
stunner and cheeker. The WAMC's fundamental position is 
that the claim which is now before the Commission revisits 
application No. C315 of 1991 when the matter was then 
finally and fully dealt with. It is also contrary to the outcome 
of negotiations between the parties and agreements then 
reached. The claim itself calls into question the integrity of 
the agreement that was made. The WAMC had negotiated 
in good faith and a number of changes to conditions of 
employment occurred at Robb Jetty. The negotiation was 
predicated on the basis that the matters were fully dealt with, 
but any issues that were not were documented as needing 
further negotiation and arbitration. The manning of the 
mutton chain was not one of those. In view of that it is not 
open to the AMIEU to say now that it is not happy with the 
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outcome of its negotiated agreement and have, what is in 
effect, a second go at its claim. The repercussions of 
allowing this would be obvious. It would mean that neither 
WAMC nor the AMIEU, for that matter, could be certain 
of the deal when a negotiated settlement was reached and 
could have no confidence in its viability. 

The affect of the AMIEU application was that it was 
asking WAMC to carry two extra men for no good reason. 
It could not substantiate its claim before the Commission 
when it tried previously. All WAMC wanted was a balanced 
team; a 34 man team was not balanced and over the years 
resulted in a carrying of additional positions by manage- 
ment. The 34 man team with three carried positions has 
effectively become a 37 man team and it is balanced at that 
number. Therefore continuation of the practice of carrying 
the men would result in unnecessary cost. Since the 37 man 
team is balanced all members work as part of the team. They 
should be part of the tally. The consequence of the AMIEU's 
claim is that if the two positions are carried, then in addition 
to the gutty, the wages of two extra slaughterman are paid 
by WAMC and 200 less sheep are produced. It is clearly 
contrary to the direction that WAMC wishes to head in 
increasing its economic viability and gives force to the 
argument of the employer that an agreement was reached on 
this issue in the so-called 'wish list conferences' because a 
resolution of this matter was of first priority to the employer. 

The Commission heard evidence from Mr G. Mirco and 
Mr D. Peribonio. Evidence was also taken from Mr Grierson 
who is the Acting Chief Executive Officer of the WAMC. 
Evidence was also taken from Mr M.F. Fitzgerald who, at 
the relevant time, had been an industrial officer of the 
AMIEU. 

1 see no need to summarise that evidence in view of a 
conclusion I published during the hearing and which I now 
confirm. 

At the conclusion of proceedings held in Perth on 25th 
of January 1993 I stated to Mr Maguire that, as I saw the 
matter, WAMC mounted an argument in two parts. The first 
part is that the respondent avers that an agreement on the 
matters subject of arbitration was made in the 'wish list' 
conferences. The two witnesses for the AMIEU, Messrs 
Mirco and Peribonio, were unable to, as a matter of direct 
evidence, say what agreement had been made. Whereas for 
WAMC Mr Grierson was present at the negotiations and was 
able to say what agreement had been made. Mr Grierson had 
been subject to a significant cross examination by Mr 
Maguire to test his credit. On two occasions Mr Maguire 
sought to test his credit but Mr Grierson's answers were 
credible in the view of the Commission. The important thing 
is that this evidence had been corroborated by the evidence 
of Mr Fitzgerald who had attended those negotiations and 
had taken part in them on the instructions of the then 
Secretary to the AMIEU. He was present when the then 
Secretary of the Union had made the agreements which are 
detailed in the documentation that has been submitted to the 
Commission. Therefore for the AMIEU to overturn the 
evidence of Grierson that an agreement had been made, it 
would be necessary to establish that Fitzgerald, who was 
able to corroborate Grierson's evidence first hand, was not 
a credible witness. Mr Maguire attempted to do so by an 
extremely thorough and rigorous cross examination. I noted 
in my statement on the 25th of January 1993 that although 
Mr Maguire had used a number of techniques which would 
have tested the credit of Fitzgerald that, in my view, his 
credit stands. Therefore the Commission is drawn to the 
conclusion that the evidence of Mr Grierson is corroborated 
and makes a finding of fact that the Union for which Mr 
Maguire appeared did make an agreement of the nature 
alleged by the WAMC in this case. 

The Commission went on to observe that such a finding 
should be the end of the matter. However what it did was 
adjourn the proceedings to consider whether, notwithstand- 
ing that it was of the view that the AMIEU had made an 
agreement of the sort claimed by the WAMC, that is, an 
agreement which disposes of this claim, did the Commission 
nevertheless have a obligation to make further enquiries into 

the matter? The Commission indicated that it would give the 
matter thought and would advise the parties in due course. 

The Commission has further contemplated the issues 
raised and in doing so has given consideration to those parts 
of the Act which specify die extent of its powers. Clearly, 
pursuant to Section 44(9) of the Act, the Commission has 
power to hear and determine any question, dispute or 
disagreement in relation to an industrial matter which has 
not been settled by agreement between the parties and it can 
make an Order binding on those parties in relation to whom 
the matter has not been settled. So by that section, the 
Commission has the power to deal with matters which have 
not been settled by an agreement. In Section 6—Objects of 
the Act, the Commission is required to encourage and 
provide means for conciliation with a view to amicable 
agreement and by that means to settle and prevent industrial 
disputes. It is, if unsuccessful in respect of that, to settle 
industrial disputes not resolved by amicable agreement with 
the maximum of expedition and die minimum of legal form 
and technicality. It is also one of Objects of the Act to 
provide for observance and enforcement of agreements 
which have been so made. 

Overlying these duties is a fundamental code which is 
imposed upon the Commission in the exercise of its 
jurisdiction by Section 26 of the Act to act according to 
equity, good conscience and the substantial merits of the 
case. In doing so, it has to have regard of the interests of the 
persons concerned, whether directly affected or not and 
where appropriate in the interests of the community as a 
whole. I take from these powers and commands and imposed 
models of behaviour that the Commission has a primary 
duty to encourage parties to reach agreements. If the 
Commission is unsuccessful in that course, it can settle the 
matter disagreed by arbitration. Underpinning those duties 
is the object of the Act that agreements should be observed. 
That this be so is clearly in the interests of those parties 
directly affected and in fact of the general public. But 
particularly a party directly affected, in this case the 
WAMC, ought to be entitled to the fruits of an agreement 
made in negotiation when the product of that negotiation 
was a compromise. The WAMC compromised in its 
agreement by the granting of certain things to the AMIEU 
in return for its agreement, in particular on the question of 
the composition of the team on the mutton floor. It is clear 
from the evidence, which I accept, that agreement on 
manning was made by the AMIEU. It was made by the body 
which is authorised at law to act on behalf of the 
membership, in this case its membership at Robb Jetty. The 
fact that some individual members of the Union may have 
disliked the settlement is not relevant to the determination 
of this matter. The time for that disagreement to be brought 
forth was at the time the agreement was made. It is not 
appropriate, nor is it proper, nor should it be condoned that 
persons who are bound by agreements made on their behalf 
ought feel free that, because they did not like the agreement 
in die first place or have come to not like it since it was made 
should be able to seek, through this Commission or in fact 
in any other way, to change the agreement. It is fundamental 
that the parties accept the discipline of the outcome of the 
negotiations for the life of the agreement. 

In my understanding of my duties under the Act and 
applying those duties to what has occurred in this dispute, 
the WAMC is entitled to the fruits of the agreement made 
by it with the representatives of the AMIEU. The disagree- 
ment which is before the Commission has already been 
settled and in view of that there is nothing left for the 
Commission to arbitrate. It is on these preceding grounds 
that I intend to dismiss this application. 

Appearances: Mr G. Maguire appeared on behalf of the 
Applicant. 

Ms L. Field, and with her Mr A. Payne, appeared on 
behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' 

Union, Industrial Union of Workers 
West Australian Branch 

Western Australian Meat Commission 
No. CR 597 of 1992. 

COMMISSIONER J.F. GREGOR. 
17 March 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Ms L Field, and with her Mr A. Payne on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under Section 44(9) the Industrial Relations 
Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees* Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Commission. 
No. CR 525 of 1992. 

COMMISSIONER C.B. PARKS. 
31 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: The matter before the Commis- 
sion is one referred for hearing and determination from a 
conference held pursuant to s.44 of the Industrial Relations 
Act 1979. At the conclusion of the aforementioned 
conference. Senior Commissioner Halliwell issued a memo- 
randum wherein the matter for hearing and determination is 
described in the following terms— 

"The Union claims that Mr Tom Sheehy is a long 
time employee and is quite capable, physically and 
mentally, of continuing as a member of the slaughter 
team. 

The respondent objects to this claim on the basis that 
medical advice/opinion indicates that Mr Sheehy is at 
risk of injury, at this stage, if he were to continue his 
employment as a member of the slaughter team." 

Thomas Aquinas Sheehy commenced employment with 
The Western Australian Meat Commission (hereinafter 
referred to as the WAMC) on 9 December 1970 and has 
therefore been employed by the respondent for approxi- 
mately 22 years. Mr Sheehy is employed under the terms of 
the Meat Industry (Western Australian Meat Commission— 
Robb Jetty Division) Award 1977 and performs functions 
on the chain slaughtering system to which the generic 
classification Slaughterman applies. He usually performs 
the function of Flanker but, in accordance with an 
interlocutory order of the Senior Commissioner, he is 
presently allocated to the Sticking Pen where he performs 
the function of either the Stunner or the Shackler. 

The classification of Slaughterman describes employees 
who perform the "skilled" tasks involved in the killing and 
dressing of sheep, or lambs and goats on the chain system. 
Such employees are remunerated according to a tally 
system. Their level of earnings and their hours of work 
depend mainly on the number of animals slaughtered each 
day and the speed at which the killing and dressing is 
performed. 

An employee occupying the position of Flanker in the 
slaughtering team uses a clenched fist in a downward 
punching action, driving between the carcass and the skin 
in a way so as to part the skin from a section of the carcass. 
Whilst performing this function on 28 August 1991, Mr 
Sheehy injured his right wrist and was rendered incapable 
of continuing his duties that day. He immediately attended 
a medical practitioner, Dr Dewar, and was thereafter absent 
from work until 12 September 1991. Having been declared 
fit to resume his duties by Dr Dewar, Mr Sheehy returned 
and worked at the position of Flanker for the majority of 
time until July 1992. 

From late April to mid June 1992 the work of Mr Sheehy 
was mainly Stunning and Shackling. In July 1992 the 
WAMC decided it would no longer allow Mr Sheehy to 
work as a Slaughterman and proposed that he be employed 
in a different capacity. Mr Sheehy objected to this course 
of action. That in turn lead to an industrial dispute which 
caused the conference, pursuant to s.44 of the Act, to be held 
by the Senior Commissioner on 7 September and later 
reconvened on 29 September 1992. 
Following the conference on 7 September 1992 the Senior 
Commissioner ordered— 

"(1) That Mr Tom Sheehy shall be employed in the 
Sticking Pen at the Western Australian Meat 
Commission; and 

(2) That should any problems arise as to his wrist as 
a consequence of his work in the Sticking Pen, Mr 
Sheehy is to advise the Union and the Western 
Australian Meat Commission immediately and 
will then cease to work in that position; and 

(3) That Mr Sheehy's employment in the Sticking Pen 
shall be for a trial period of 2 weeks and will then 
be reviewed by the parties with recourse to the 
Commission if required." 

(72 WAIG 2265) 
Upon the completion of the trial period in the Sticking 

Pen, and at the request of the WAMC, the Senior 
Commissioner reconvened the conference on 29 September 
1992. The issues were not settled at this conference and that 
led the Senior Commissioner to issue his Memorandum of 
Matters for Hearing and Determination (supra) and to issue 
the following interlocutory order— 

" Whereas pursuant to Section 44 of the Act, the 
Commission held a further conference on the 29th day 
of September, 1992 to review the employment of Mr 
Tom Sheehy in the Sticking Pen at the respondent's 
Robbs Jetty premises; and 

Whereas according to the applicant, Mr Sheehy's 
performance and health have been entirely satisfactory 
during the two week trial; and 

Whereas the applicant and Mr Sheehy submit that 
Mr Sheehy should remain in the Sticking Pen; and 

Whereas the respondent wishes to remove Mr 
Sheehy from his position in the Sticking Pen because 
of its concerns as to Workers' Compensation liability 
if he remains in that position; and 

Whereas the Commission, having heard the parties 
in conference, issued four recommendations which 
were as follows: 

1. That Mr Sheehy ought to remain in the 
Sticking Pen until the second mutton chain 
ceases operation. The Commission is not 
prepared to recommend or issue any Order 
concerning Mr Sheehy's former position on 
the mutton chain. The offer to Mr Sheehy or 
otherwise of such a position or alternative 
position is entirely a matter for the WAMC; 
and 

2. That at the cessation of operation of the 
second chain, Mr Sheehy will cease employ- 
ment in the Sticking Pen position and will 
then be offered retraining for a position as a 
quality assurance employee; and 



3. That the Commission is amenable to issuing 
an Order that will protect Mr Sheehy's 
superannuation and redundancy entitlements; 
and 

4. That the Order in matter No. C 525 of 1992 
issued on the 11th day of September, 1992 
shall be cancelled at the end of the operation 
of the second chain upon advice from the 
parties as to the date upon which that occurs. 

Whereas, the Commission was subsequently advised 
by the respondent that the above Recommendation No. 
1 is unacceptable; 

The Commission hereby orders: 
1. That Mr Sheehy's employment in the Stick- 

ing Pen shall be continued until no later than 
the cessation of the operation of the second 
mutton chain, that is operated by a 37 man 
team, at the respondent's Robb Jetty prem- 
ises and upon that chain then ceasing 
operation Mr Sheehy's employment in the 
Sticking Pen shall cease and the other 
recommendations accepted by the parties 
shall take effect. 

2. That this Order shall remain in force until the 
matter referred for hearing and determination 
has been finalised by the Commission." 

(72 WAIG 2265) 
Both parties agree that a high incidence of work related 

injuries occur to employees working in abattoirs. Slaughter- 
men, because of the nature of their work and the speed at 
which they work, are susceptible to knife related injuries and 
other injuries arising from the sustained performance of 
repetitive manual actions over a long period. Injuries of this 
latter type often recur. The parties have a common view that 
injuries are likely to be reduced and a better system of 
rehabilitation achieved if Slaughtermen rotate through 
various positions in the team. 

Slaughtermen, at whatever position in the team they may 
work, repeatedly use their shoulders, arms and hands to 
varying degrees. It is clear from the evidence before the 
Commission that the functions performed in the Sticking 
Pen are considered to be the least arduous within the range 
of functions and tasks performed by Slaughtermen. Those 
of a Flanker, most arduous. 

In order to be classified as a Slaughterman and become 
part of the slaughtering team on the chain system, an 
employee is presently required to be competent at perform- 
ing three of the positions within the team. Notwithstanding 
these competencies are attained, thereafter Slaughtermen 
have predominantly worked at a single position. In the case 
of Mr Sheehy he usually worked at the Flanking position. 

Management of the WAMC says that early in 1992 it set 
out to introduce what has been described as a risk 
management policy. In principle, the aim was to apply 
greater cautionary measures so as to reduce the risk of injury 
to employees, or the recurrence thereof, and provide a better 
system for the rehabilitation of employees. It is viewed by 
the WAMC as an element in the exercise of its duty of care 
towards its employees and also a means of reducing any 
exposure it may otherwise have to an award of damages 
against it at common law. Dialogue directed at establishing 
the operation of such a policy was held with delegates and 
a union representative on several occasions, the first in late 
February 1992. 

An employee of the WAMC, Mr J. De Aguiar received 
an elbow injury in the Sticking Pen which has recurred over 
the several years that he continued to work in the Sticking 
Pen. That injury now prevents him from working as a 
Slaughterman and he has commenced an action against the 
WAMC seeking damages at common law. 

It is the view of the WAMC that it would be imprudent 
of it to allow Mr Sheehy to continue working in the 
slaughtering team because he has suffered an injury which, 
because of medical opinion, the WAMC believes may recur. 
The injury which Mr Sheehy has sustained is of the nature 
that is likely to be aggravated by performing any of the tasks 

required at the various positions within the slaughtering 
team, it is said. Although it is accepted that work at the 
positions in the Sticking Pen is less arduous than at other 
positions, the WAMC says that the work involved is such 
that, like Mr J. De Aguiar, Mr Sheehy is at risk of his wrist 
injury recurring if he were to remain permanently in the 
Sticking Pen. Additionally, that would restrict a proposed 
system of rotating other Slaughtermen through one of the 
two positions that would otherwise be available in that Pen. 
It is submitted by the WAMC that its concern in relation to 
Mr Sheehy arises because of adverse medical opinions. 
Firstly, that expressed by an orthopaedic surgeon Dr F.G. 
Bell on7November 1991 and secondly, another by Dr P.M. 
Martin on 3 November 1992 which confirms the earlier 
conclusions of WAMC management. 

The opinion of Dr Bell, reviews the previous history of 
Mr Sheehy and for that reason is reproduced in full 
hereunder— 

"Re: Claim No. 92/5486/R02 
Claimant—Thomas Aquinas SHEEHY 
Employer—WA Meat Commission 
Accident—28.8.91 

I reviewed this man as arranged on the 6th 
November. He told me he had worked as a slaughter- 
man at Robbs Jetty for twenty two years. I note that I 
saw him previously for injuries from a motor vehicle 
accident sustained in February 1989. He was off work 
for a matter of four months and said the claim had been 
settled and that he had occasional right shoulder pain 
on and off since. 

He told me of his injury of 16th February 1988 when 
he was struck on the back of the wrist by a shatpening 
stone, a block of stone perhaps nine inches wide and 
one inch thick, falling a distance of ten feet. He said 
that he was off work for a period of eight weeks and 
then worked continuously until the motor vehicle 
accident of 16th February 1989 when he was off work 
four months, then he worked apparently for eighteen 
months but at the beginning of 1991 he was required 
to take all his accrued leave including long service 
leave which meant he was on and off work with very 
little work over a period of some six to nine months. 
He returned to work about July 1991 and about one 
month later when punching down the flank of a ram 
carcass in the approved manner of moving the skin, the 
skin was fairly adherent at the bottom of the blow and 
he had pain about his right wrist. He was given tablets, 
no other treatment, was off work for two weeks during 
which time he went to Kalgoorlie for a week when he 
said he was undertaking punting and two-up and spent 
the second week swimming and other activities at 
home. He said he has since then returned to work in a 
new job on the sticking pen, which I understand means 
putting a shackle on the legs of sheep killed, not a very 
arduous task, and found he could function well. I did 
note that he was seen and apparently substantially 
investigated by Mr P.F. Hales following his injury of 
February 1988 but do not have the results of his 
findings to hand. 

When I reviewed this man on the 6th November 
there was no swelling about his right wrist. He 
presented some tenderness about the dorsum of his 
wrist fairly well localised over the carpal lunate. He had 
I considered an absolutely normal range of dorsi and 
palmer flexion. There was a slight pain on forced unlar 
deviation, none of the radial deviation, and I could 
detect no instability. I did request him to have some 
x-rays which show some osteoarthritic change of the 
distal scaphoid about the scapho-trapezial joint, which 
would seem somewhat removed from the point of his 
local tenderness and not uncommonly found in a man 
of 50 and usually asymptomatic. 

Opinion: 
Men who use a clenched fist powerfully to separate 

the skins from the carcass of animals, known as 
punching off the hide, commonly develop problems 
with the wrist over a number of years. It seems to me 
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likely that if he returned to work as a slaughterman he 
will have recurrences. However. I would have no doubt 
that he can work in a lesser capacity as he currently 
describes but I would have reservations about the 
wisdom of returning him to the chains. My belief is that 
he has had a recurrence of the injury in 1988 for which 
Mr Hales saw him." 

(exhibit O) 
The WAMC concedes that notwithstanding Dr Bell 

recommended against Mr Sheehy returning to the position 
of Flanker, that did subsequently occur for a period. 
However, reviews of his situation lead to his placement in 
the Sticking Pen and subsequently to the assessment that the 
risk of recurrent injury to his wrist remained too high. It is 
on this premise, the WAMC says, that it decided Mr Sheehy 
should not continue as a member of the slaughter team but 
be offered alternative employment. 

The second opinion, that of Dr P.M. Martin, reviews and 
assesses the work done by a Stunner or Shackler in the 
Sticking Pen. It is based on Dr Bell's medical opinion of Mr 
Sheehy's injury and, according to the WAMC, supports its 
own conclusion, based on experience in the industry, that Mr 
Sheehy risks a recurrent wrist injury. The opinion of Dr 
Martin is as follows— 

•RE: THOMAS A. SHEEHY 
DO A: 16.02.88 
RECURRENCE OF INJURY: 28.08.91 
OUR REF: O/WAMC-11 

Thank you for requesting me to express an opinion 
in relation to "job tailoring" for the above employee. 

I have reviewed the two medical reports issued by 
Mr F.G. Bell, Consultant Orthopaedic Surgeon, dated 
7.11.91. 

Mr Bell refers to an injury sustained by Mr Sheehy 
on 16.2.88 when he was struck on the back of the right 
wrist by a sharpening stone, resulting in a period of 
incapacity of eight weeks. A subsequence (sic) event 
on 28.8.91 occurred when he was "punching" down 
the flank of a ram carcass. Mr Bell stated that it was 
his belief that in 1991 "...he had a recurrence of the 
injury in 1988...". Furthermore, Mr Bell reported that 
the patient had objective evidence of "...osteoarthritic 
change in the distal scaphoid about the scapho-trapezial 
joint...". The specialist expressed the opinion that "...it 
seems likely to me that if he is returned to work as a 
Slaughterman he will have recurrences...". This spe- 
cialist opinion indicated that Mr Sheehy would be fit 
to perform less physically demanding activities than on 
the slaughtering chain ("...he can work in a less 
capacity as he currently describes..."). This referrence 
relates to alternative duties in the sticking pen. 

I am familiar with the work tasking required in the 
sticking pen and from my observations, this requires 
repetative (sic) activities on a continuous basis involv- 
ing up to three or four thousand sheep daily, using a 
moderate weight "stunning gun" which has a pistol 
grip and forearm support. The instrument requires a 
thrusting action against the animal which is clamped. 
A positive driving force is required by the operator to 
impact the animal with the stungun probes. Under 
normal circumstances, this renders the animal uncon- 
scious; however not infrequently, it may produce a 
convulsive response with associated muscular spasm of 
the para-spine or leg muscles causing the animal to 
behave in a "fitting" manner. Following the stunning 
process, the animal is "shackled" and attached to the 
chain. This activity similarly involves repetative (sic) 
movements and manipulation of the animal's legs. I 
understand that employees performing these tasks are 
rotated during the daily process. 

DISCUSSION: 
1. Mr F.G. Bell has expressed an opinion that this 

patient has a right wrist disability which has been 
recurrent and is associated with osteoarthritic 
degenerative change. 

2. The nature of the duties performed in the sticking 
pen involve repetative (sic) actions using a 
stunning gun tool which utilises a forearm support 
brace for support and the operation requires a 
thrusting action. 

3. Some animals are not rendered paralysed by this 
process and can spasm or kick during the activity 
of shackling. 

OPINION: 
I express the opinion that the nature of the duties 

performed in the sticking pen are of the repatitive (sic) 
nature, require significant muscular input with conse- 
quent joint loading and expose the worker to the 
potential of sudden and unpredictable forcible animal 
movements. Therefore, I do not consider that the 
employment activities required in the sticking pen are 
of a nature which would be suitable for a worker who 
has a proven disability involving the right wrist which 
has a propensity to recurrences. 

I am cognizant of the fact that Mr Bell has expressed 
an opinion which may be at variance to that given by 
me; however, I believe it would be appropriate for Mr 
Bell to receive more detailed information on the nature 
of the duties performed rather than being placed in a 
position where his opinion is based on the narrative 
description provided only by the patient. A more 
detailed assessment of the physical demands required 
to perform "sticking pen duties" could be provided by 
an Ergonomist, notwithstanding that this would not 
consider the possibility of potential injury resulting 
from unpredictable animal movements. 

I trust this information will be of some assistance to 
you in assessing the precautions necessary to protect 
Mr Sheehy in the Commission's occupational under- 
taking." 

(exhibit Z) 
It is as a consequence of its concerns for Mr Sheehy that, 

the WAMC says, it offered him alternative employment in 
the position of Quality Assurance Officer operating on the 
mutton floor of the abattoir. Management believes Mr 
Sheehy is capable of filling this position, however he 
declined to accept the position. It is said that at the time Mr 
Sheehy doubted he had the capacity to achieve the necessary 
qualification and also his earnings would reduce substan- 
tially. It is submitted that the WAMC is prepared to assist 
Mr Sheehy to achieve the necessary qualification and that 
although his earnings would decrease, it is not anticipated 
that it would be to the degree that he fears. It is submitted 
that as a Slaughterman the earnings of Mr Sheehy for the 
tax year ended 30 June 1992, converted to a weekly rate, 
averaged $552.02 and for the year ended 4 November 1992, 
averaged $537.86 per week. This, it is said, when compared 
with the Quality Assurance Officer's minimum weekly 
wage of $423.90, plus a payment for regular overtime, 
estimated at $85.00 per week, would not result in a 
substantial difference in his earnings. 

The Union firstly submits that because the industry is one 
in which there is a high incidence of Slaughtermen 
sustaining injuries of a type which prevent them continuing 
in their occupation, the employer has an obligation in 
relation to the welfare of such employees. They should not 
be "thrown on the scrap heap" when they are no longer able 
to perform as Slaughtermen. That is, they should not lose 
their employment or suffer financially as a consequence of 
a transfer to another job. The employer has such an 
obligation, it is said, because the injuries result from the 
nature of the slaughtering process conducted by an abattoir 
and, in the case of the WAMC, and Mr Sheehy, the lack of 
mechanical aid in the flanking process. It is further argued 
and evidenced before the Commission, that some Slaughter- 
men suffer from the effects of injuries which they do not 
disclose for fear that disclosure may result in the employer 
applying an unpalatable remedy; Such as is proposed for Mr 
Sheehy. 

It is the view of the Union that the WAMC was motivated 
to act in relation to Mr Sheehy, not out of consideration for 
his welfare, but because in June 1992 its insurer paid to Mr 
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Sheehy a sum in settlement of a damages claim made by him 
in relation to his wrist injury which occurred in 1988. The 
decision of the respondent to remove Mr Sheehy from the 
slaughtering team is not warranted on an objective consider- 
ation of his circumstances, it is argued. 

After injuring his right wrist in 1988, Mr Sheehy returned 
to the slaughtering team after having been declared 
medically fit to do so and thereafter usually performed the 
duties of a Flanker. He did this, it is said, in a capable 
manner, having adopted the precaution of binding his right 
wrist for support. Following his 1991 injury to the same 
wrist, and after having been declared medically fit by the 
Doctor he attended, he returned to the slaughtering team 
where he has again performed capably and displayed that his 
performance is not impeded by any residual effect from the 
injury. According to the Union, the sincerity of the WAMC 
must be questioned. Its past practice has been to accept 
without question medical certificates which declare employ- 
ees fit to return to usual duties. It did that in regard to the 
certificate issued by Dr Dewar in relation to the 1991 wrist 
injury. Additionally, it has been open to the respondent to 
rotate Slaughtermen into positions which would vary the 
repetitive actions they are required to perform. The WAMC 
has not previously viewed this as appropriate for its 
operations. 

The advocate for the Union further argues that it is unfair 
of the WAMC to remove Mr Sheehy from the slaughtering 
team when he has no wish to be removed and to force him 
to take up an employment position which he does not like, 
believes he is incapable of qualifying for, which will alter 
his usual hours of work and will result in a reduction of his 
earnings. For the respondent to act in this way is said to be 
morally wrong, particularly where, as in the case of Mr 
Sheehy, he has given long and faithful service. 

In his testimony, Mr Sheehy said that subsequent to his 
initial wrist injury in 1988, he performed his flanking duties 
to the level expected of him in the slaughtering team. He 
attributes his ability to do this to the precaution of binding 
his right wrist. He says, whilst flanking, he had experienced 
some pain from his wrist, but not to the extent that it 
hindered his performance. Mr Sheehy says that throughout 
the substantial period of time he has recently been in the 
Sticking Pen he has not had any difficulty with his right 
wrist and it is his view that, provided he continues the 
caution of binding his wrist, he has recuperated from his 
wrist injuries and is able to return to the flanking duties 
which is his preferred position of employment. Mr Sheehy 
is adamant that he wishes to continue his employment as a 
Slaughterman. He does not believe he could cope with the 
position of Quality Assurance Officer; he does not want a 
reduction in his earnings; and the position would down- 
grade his status. 

Testimony was provided by several other witnesses which 
confirmed the high incidence of injury in the industry. 
Arnold Perdigao, Guiseppe Mirco and Ronald Cartwright, 
Slaughtermen employed by the WAMC, each testified that 
Slaughtermen usually returned to the team after a medical 
certificate had been issued declaring them fit after an injury. 
Messrs Perdigao and Mirco both usually work at a flanking 
position and indicated that they have experienced problems 
with their hands or wrists as a consequence of the punching 
action they use to remove the skin. Mr Mirco says that his 
situation caused him to seek relief from the work of flanking 
by way of a transfer to the Sticking Pen. That transfer has 
been refused and therefore he doubts the bona fides of his 
employer in relation to its professed concern for the welfare 
of its employees. 

Franklyn Gilbert Bell, an orthopaedic surgeon and author 
of the report on Mr Sheehy dated 7 November 1991 (supra), 
testified before the Commission. He says that having had the 
benefit of reading the opinion expressed by Dr Martin 
(supra), he now agrees with the opinion expressed therein, 
as the comments he made in relation to the work of Mr 
Sheehy in the Sticking Pen were based on the limited 
explanation provided by Mr Sheehy. Over the years he has 
treated a number of patients from the WAMC and another 
abattoir and has observed the long term damage to wrists 
arising from the constant punching of animal skins. Dr Bell 

was also of the view that the stunning operation in the 
Sticking Pen could, for the reasons stated by Dr Martin, 
result in wrist injury. The fact that the stun gun is designed 
with a forearm support is an indication that a need for 
bracing the wrist is seen to exist. 

John Robert Troy, a medical practitioner, testified that he 
is familiar with the operations at the WAMC and that he has 
attended a number of persons injured in the course of their 
employment with the WAMC. It is the opinion of Dr Troy 
that the work performed by slaughtermen is generally 
arduous and no matter how fit they are, they run a fair degree 
of risk of sustaining skeletal damage if they work in an 
abattoir for any length of time. In his view the most 
strenuous job is flanking. 

The matter before the Commission is whether the WAMC 
should be required to retain Mr Sheehy in his employment 
as a member of the slaughtering team. The WAMC asserts 
that he is susceptible to further injury to his right wrist and 
therefore it would be wrong of it to allow him to continue 
his employment in the team. Much has been said about the 
desirability of rotating slaughtermen through various posi- 
tions in the team and it would seem from what has been said, 
that there is a wish from both sides that it be implemented. 
The implementation of such a scheme is not a matter for the 
Commission to determine. I simply observe that, if it is 
believed such a system can reduce the problems which occur 
with slaughtermen, it should be given a high priority. 

Equally, the matter for determination is not whether the 
Commission approves that Mr Sheehy be employed as a 
Quality Assurance Officer. I believe that what has been said 
of that position should be considered as simply indicative 
of the alternative position of employment available for Mr 
Sheehy, which may be suitable and have the least impact 
upon him. It is not for the Commission to interfere in the 
employer and employee relationship to the extent of 
directing that an employee be employed in a particular 
capacity, except in relation to an unjustified, and therefore 
unfair, act of an employer to alter the current circumstance 
of an employee. 

Thus it is the view of the Commission is that the question 
to be answered is limited to whether the WAMC is justified 
in reaching the conclusion that Mr Sheehy be removed from 
the slaughtering team. I am satisfied from the foregoing 
findings and from the arguments and testimony referred to, 
that the industry is one in which employees are susceptible 
to injury and the recurrence thereof. Not all injuries recur. 
However, it seems apparent that an injury of the type Mr 
Sheehy sustained is susceptible to recurrence, particularly 
in the position of Flanker. Mr Sheehy has performed in that 
position with his wrist bound and has suffered a degree of 
pain. That suggests he did not fully recover from his original 
wrist injury in 1988. That is the opinion of Dr Bell and it 
is his view that Mr Sheehy suffers a degenerative problem 
which could lead to recurrent injury. Faced with this 
information, I think it was reasonable for the employer to 
conclude that Mr Sheehy should no longer work as a 
Flanker. 

Mr Sheehy says that he has had no difficulty with his wrist 
whilst working in the Sticking Pen. It is inferred by the 
Union that if Mr Sheehy is not to be returned to flanking, 
he should be retained in the Sticking Pen and therefore 
remain part of the slaughtering team. 

As stated earlier herein, I make no determination on the 
introduction of a system to rotate Slaughtermen and 
therefore I make no finding on the reasonableness of Mr 
Sheehy remaining in the Sticking Pen and the effects thereof 
on any such proposed system. It remains a question of the 
duty of care that an employer and an employee owe to each 
other. It is a matter of whether the future welfare of Mr 
Sheehy is likely to be adversely affected if he remains in the 
Sticking Pen. Clearly the work of Stunning or Shackling is 
considered to be less arduous than at other positions in the 
team and that may be advantageous in providing respite to 
Slaughtermen who usually work in other positions. It 
remains however, a matter of whether the work being 
performed contains elements that are reasonably likely to 
aggravate, or alternatively compound, the wrist injury that 
Mr Sheehy has. As to the likelihood of that occurring, I 



prefer the view espoused by the employer and the 
independent objective view of Dr Martin. Thus 1 am of the 
view that it was reasonable for the WAMC to conclude that 
it should remove Mr Sheehy from the slaughtering team. 

For the foregoing reasons I declare that "Mr Sheehy is 
at risk of injury, at this stage, if he were to continue his 
employment as a member of the slaughter team", as has 
been claimed by the WAMC and therefore the decision of 
the employer to remove him from the slaughter team is 
reasonable. 

Appearances: Mr G. Maguire appeared on behalf of the 
applicant. 

Mr D. Kucan and Mr A. Payne appeared on behalf of the 
respondent. 
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Declaration. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr D. Kucan and Mr A. Payne on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares— 

That Mr Sheehy is at risk of injury, if he continues 
in employment as a member of the slaughter team at 
the Robb Jetty abattoir and therefore it is reasonable for 
the respondent to remove him from that team. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western 

Australia 
and 

Hamersley Iron Pty Limited 
No. CR 42 of 1993. 

COMMISSIONER G.L. FIELDING. 
23 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Respondent mines and proc- 
esses iron ore at Tom Price and other places in the Pilbara. 
From the 16th until approximately 29 June 1992 the 
Respondent's operations, in particular those at Tom Price, 
were beset with industrial action. The catalyst for that action 
was the refusal by one of the Respondent's award covered 
employees at Tom Price to join the relevant trade union and 
the subsequent refusal by the Respondent to dismiss him by 
reason of that refusal. Hitherto there had been a de facto 
"closed shop" for the Respondent's award covered employ- 
ees at Tom Price. 

The industrial action took the form of strike action, which 
was re-enforced by a picket line maintained by the striking 
employees outside the Respondent's minesite at Tom Price. 
On or about 19 June the Commission ordered the employees 
to cease industrial action and return to work, but the 

industrial action, including the maintenance of the picket 
line, continued. However, a number of employees, in the 
order of 16 each day, decided to return to work and in so 
doing necessarily crossed the picket line. That led to 
violence at the picket line and recriminations by the 
remainder of the award covered workforce against those 
employees, who were regarded and described by their fellow 
employees who remained on strike as "scabs". 

The recriminations took various forms. Graffiti appeared 
in the townsite and at the workplace. Bus stops, houses 
occupied by some of the so-called "scabs", and the 
Respondent's property, for example its buses, have been 
daubed with signs damning the'' scabs ". In addition, notices 
appeared on the workplace notice boards declaring, amongst 
other things, "open season" on scabs, depicting scabs being 
hung by a hangman's noose and describing scabs in 
language which, if not contrary to the laws outlawing 
indecent and obscene language, would make the most liberal 
censor blush. Also, it appears that some of the employees 
categorised as scabs have, from time to time, been run off 
the road by other road users. Furthermore, the recriminations 
were not only directed to these employees, but also to their 
families. In some cases houses occupied by them and their 
families were stoned. Graffiti appeared suggesting, amongst 
other things, that their wives were good for "bashing" and 
that some were available with "mini scabs" who were 
"good for hanging on clothes lines". The unchallenged 
evidence was that from time to time the scabs, or as they 
prefer to be called, the "independents", and their wives 
were occasionally spat on in the street. On one occasion a 
child of a union member, at the direction of one of his 
parents, held the head of a child of an independent worker 
under water at the local swimming pool so as to require 
assistance from his mother. In another case the family cat 
was bound up in an injurious way. Life was made so 
unpleasant for the independents and their families in the 
early stages of the dispute that their wives left town in fear 
of their safety. 

In October 1992 the Respondent issued a written advice 
to all of its employees outlining a "Code of Conduct" 
regarding harassment of employees. That advice, amongst 
other things, recited that harassment had continued "despite 
warnings from the Company that such behaviour was 
unacceptable" and that the situation would not be allowed 
to continue. The employees were advised that harassment 
of any form or nature is "totally unacceptable wherever it 
occurs, on or off the minesite" and that in future the 
Respondent would not limit its response to such conduct to 
the issuing of counsellings and warnings and it "may result 
in disciplinary action including termination of employ- 
ment". Nonetheless the evidence is, and I accept it to be a 
fact, that recriminations have continued to the present. I 
accept the evidence, and I find it to be a fact, that despite 
attempts by the Respondent to remove the graffiti, the 
Respondent's property is still being daubed with signs 
denigrating scabs and despite the Respondent removing 
offensive notices from the notice boards at the workplace, 
they continue to reappear. Furthermore, I accept the 
evidence of Messrs Caccioppola and Troy that the non- 
unionist employees and their families continue to be the 
subject of mistreatment in the town, which includes repeated 
silent telephone calls, stones being thrown on to roofs of 
their houses, and verbal abuse in and around the town 
shopping centre. 

This state of affairs drove the Respondent's then 
Superintendent of Mobile Maintenance at Tom Price, Mr 
Walters, to convene meetings of the shift employees in his 
area of responsibility to restate, amongst other things, the 
Respondent's policy with respect to harassment of its 
employees. Employees were told at those meetings that the 
environment in the Respondent's workplace had changed 
and that the Respondent was no longer prepared to tolerate 
a "closed shop" but that each employee had the right to 
choose as to whether or not he wished to be a member of 
a union. The last of those meetings was held at the 
completion of night shift on 21 January last. One of the 
employees at that meeting was a Mr Moore. It is common 
ground that he asked many questions during the course of 
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the meeting, significantly more than anyone else, principally 
directed towards establishing that the Respondent had no 
authority to dictate what employees did in the Tom Price 
townsite after working hours. He regarded the Respondent's 
policy as an infringement of the freedom of speech outlined 
in the United Nations Universal Declaration of Human 
Rights. Furthermore, it is only fair to say that he saw the 
policy as one of harassment of union members and designed 
to encourage employees to resign from their unions. It is also 
common ground that during the meeting Mr Walters 
indicated that the expression "scab" was not to be used at 
the workplace and when later in the meeting Mr Moore 
again used the expression he was warned not to do so. 
Towards the end of the meeting, Mr Walters indicated that 
it was necessary that the workforce work together as a team, 
to which Mr Moore responded that the employee who had 
refused to join the union, and who was at die centre of the 
dispute, would not be accepted back on the shift and 
concluded with words to the effect that "a scab is a scab will 
always be a scab". Mr Walters thereupon summoned him 
to a meeting with the Respondent's Manager Mine 
Equipment Maintenance, Mr Reardon, to whom Mr Walters 
was responsible, complaining that by his conduct throughout 
the meeting Mr Moore not only refused to accept the policy, 
but had undermined his authority. In the presence of Mr 
Reardon, Mr Moore and a union representative, Mr Spencer, 
Mr Walters outlined the events which occurred at the 
meeting. In substance Mr Moore accepted that Mr Walter's 
recitation of the events was correct, although he denied that 
he had cast a slur on the Respondent as Mr Walters claimed 
was the case. Mr Moore was then told by Mr Reardon that 
the matter was serious and that he was suspended on full pay 
pending further investigations. He was later summoned to 
a meeting with Messrs Reardon and Walters on Monday, 
25 January and told that the Respondent viewed his conduct, 
including his attitude at the meeting, seriously and that they 
intended to recommend to the General Manager that he be 
dismissed. Later that day he was dismissed with 38 hours' 
pay in lieu of notice. 

The Applicant asserts that the dismissal was unfair and 
seeks the reinstatement of Mr Moore to his former 
employment with the Respondent. It argues that Mr Moore 
merely questioned the Respondent about the policy and 
sought clarification of the limits of the policy in order that 
he, and presumably others, would know where they stood. 
The Applicant and Mr Moore point to an invitation from the 
Respondent's General Manager at Tom Price, Mr Tan, made 
in a letter apparently sent in response to the letter from the 
"concerned citizens", but sent to all employees, indicating 
that if employees had any questions about the policy they 
were to talk to their superintendent or the General Manager 
about the matter. The Applicant asserts that the Respondent 
has since published a detailed explanation of its policy 
which answers the questions raised by Mr Moore. Further- 
more, the Applicant relies on the fact that prior to the 
incident complained of by the Respondent, the Respondent 
had no reason during the 472 years Mr Moore had been an 
employee of the Respondent to question his performance. 
He got into the position he now faces out of a genuine belief 
that his freedom of speech was being infringed, and not 
through any desire to undermine the authority of the 
Respondent. Mr Logan, for the Applicant, put it that there 
was something in the nature of warfare amongst the 
workforce at Tom Price with Mr Moore being caught in the 
crossfire and he should not have to suffer the consequences 
in the hope that it might end the warfare. 

The Respondent vigorously opposes the claim to reinstate 
Mr Moore in his former employment. It says that it had to 
do something to stop the harassment of the "independents". 
Mr Moore publicly and in an inflammatory manner rejected 
that policy and to reinstate him would be to endorse what 
Mr Cameron, for the Respondent, described as a campaign 
of "grubby" recriminations against the independent em- 
ployees and would invite further misbehaviour. Moreover, 
the Respondent asserts that Mr Moore, by his own 
admission, is still in conflict with the Respondent's policy 
and in those circumstances it would be futile to reinstate 

him, particularly as he had at the time of his dismissal 
spoken of his supervisor in less than endearing terms. 

There is conflict in the evidence as to exactly what 
occurred at the shift meeting on 21 January and at the final 
meeting between Mr Moore and Messrs Reardon and 
Walters on 25 January where Mr Moore was told he was to 
be dismissed. I have not the slightest doubt that Mr Moore 
did not simply question Mr Walters about the aspects of the 
policy, as he claimed, but rather questioned the veracity of 
the policy itself. I accept the evidence of Mr Walters that 
Mr Moore repeatedly made statements to the effect that the 
policy infringed his right to freedom of speech and that he 
did not accept that the Respondent could do anything about 
what was said and done in the townsite. It is clear from his 
past conduct that he felt strongly about the issue. Indeed, he 
and his wife were the authors of a letter expressed to be from 
"concerned citizens" to the Respondent's General Manager 
outlining that fact. Having heard his views about the matter 
in the course of these proceedings, I consider it highly 
improbable that his attitude to the policy had changed such 
that during the course of the meeting he did not express 
opposition to the policy without some vehemence. Indeed, 
I accept that he admitted to Mr Walters at the meeting on 
25 January that he had come to the meeting prepared for it, 
having been told of what was likely to be said by those 
employees who had attended earlier meetings. Overall, I 
accept that Mr Moore engaged in a "barrage" of question- 
ing and statements not designed to elicit information as 
much as to challenge the Respondent's policy, as Mr 
Walters claimed. Indeed, Mr Moore agreed that Mr Walters' 
account of the meeting was substantially accurate in this 
respect. Furthermore, the Applicant's shop steward, Mr 
Spencer, who was also at die shift meeting in question, 
acknowledged in his evidence that Mr Moore was "disrup- 
tive in some ways". I have not the slightest doubt that Mr 
Moore told Mr Walters, as Mr Walters testified, that the 
Respondent, by its policy of supporting scabs, was harassing 
unionists. Moreover, I accept that when Mr Walters told the 
meeting of the need for the shift to work as a team Mr Moore 
replied that if the employee who had refused to join the 
union was brought back on to the shift he would have to be 
transferred or sacked because other members of the shift 
were unionists. 

It is clear from the evidence, and I accept it to be a fact, 
that Mr Moore was not dismissed for questioning Mr 
Walters at the meeting, but for refusing to accept the 
Respondent's policy and, moreover, for doing so in an 
inflammatory way. I have not the slightest doubt that that 
is what occurred. It is clear on Mr Moore's own evidence 
that he was not prepared to accept, and indeed still does not 
accept, that the policy has any operation away from the 
workplace. Moreover, Mr Moore's statement to Mr Walters 
regarding the need to sack or transfer the employee who 
refused to join the union, rather than reinstate him on his 
normal shift, was a clear indication that he was not prepared 
to accept the policy, even in the workplace. That statement 
was made at the end of the meeting, the thrust of which was 
that the Respondent was not prepared to allow discrimina- 
tion or harassment against employees because of their union 
membership or non-membership and that employees should 
work as a team. It could only reasonably be interpreted as 
challenge to the authority of Mr Walters, if not to the 
Respondent. 

Whatever Mr Moore may think of his freedom of speech, 
that freedom is not absolute, as is evidenced by the laws of 
defamation. Furthermore, that freedom is controlled by the 
statutory law of the land which, amongst other things, 
includes Part VIA of the Industrial Relations Act 1979. That 
Part makes it an offence for any person to engage, or threaten 
to engage, in conduct having effect directly or indirectly of 
prejudicing a person in his employment by reason of the fact 
that that person is not a member of a union. Moreover, it is 
not the case that the Respondent's authority over its 
employees is limited to activities by its employees at the 
workplace. It is well established that where the conduct of 
an employee off the worksite impinges on the employment 
relationship of the employee or other employees the 
employer may act to terminate the offending employee's 
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contract. Thus, in Osborne v. Wool worths (SA) Ltd (1992) 
59 SA1R 600 a shop employee who stole a bag whilst in 
another shop when he was on holidays was held to have been 
fairly dismissed as a result of that misconduct (see too: In 
re Public Service Association of New South Wales v. The 
Health Administration Corporation (1987) AR 552; Trenga- 
nawan v. Robert v. Knee & Co. Ltd (1975) 1RLR 247; 
Newman v. Alarmco Ltd (1976) IRLR 45). 

An employer has a duty to see that its employees act in 
a reasonable manner to each other, at least in connection 
with their work. That clearly includes a duty to protect its 
employees from work related harassment wherever it 
occurs. As Liddy J said in Greenleaf Fertilizers Ltd v. The 
Sulphide Corporation Employees' Union (1978) A1LR 
350— 

"The employer has a duty to carry out an implied 
obligation to endeavour to protect each employee from 
exterior interference with that employee's contract of 
employment. There is implied in an employee's 
contract of service a promise on his part to act in a 
reasonable manner towards his fellow workers. 

Where a number of persons work together there are 
interacting factors to be considered. Incidental to each 
contract of employment, by reason of it being one of 
a number of like contracts, is a personal obligation 
resting on each employee to conduct himself in a 
reasonable manner towards other employees." 

The plain fact is that some of the Respondent's employees 
were being subjected to conduct which by any definition can 
only be described as harassment by other employees. They 
were subjected to that harassment, not because of what they 
did away from the workplace but because of what they did 
or refused to do in or in connection with the workplace. 
Indeed, the harassment was directed only to having them 
change their attitude in the workplace. Clearly in those 
circumstances the Respondent would be in dereliction of its 
duty as an employer, if not as a citizen, if it stood by and 
did nothing. It is naive in the extreme to say, as did the 
Applicant, that as far as conduct away from the worksite is 
concerned, only the recognised law enforcement agencies 
have any legitimate interest in the matter. Employees do not 
cease to be employees simply because they are away from 
the workplace off duty. 

Much was said during the course of these proceedings 
about harassment or otherwise through the use of the word 
"scab". Mr Moore, if not the Applicant, inferred that to 
refer to someone as a "scab" did not constitute harassment. 
Clearly, the mere use of the word "scab" in its industrial 
rather than its medical sense will not necessarily constitute 
harassment. It all depends upon the circumstances in which 
it is used. However, as Liddy J accepted in the Greenleaf 
Fertilizer Case (supra), the word "scab" in an area and at 
a time of industrial unrest is of itself a most offensive word. 
Of the meaning of the word he noted— 

"Scab' derives from the Latin: Scabera—to scratch. 
Medically it is defined as "dried exudate covering an 
ulcer or wound, mange, disease of the skin in which 
pustules or scales are formed ... sometimes syphilus". 

When the history of the origin of the word is 
considered it is seen that at least by the year 1600 it was 
adopted as a slang abuse for "a mean, low, scurvy 
fellow, a scoundrel" but from before the 19th century, 
apparently originating in the United States, scab has 
been used to describe a workman who refused to join 
an organised movement on behalf of his trade. 

In England by 1900 it was and continued to be a well 
settled term of strong abuse chosen to generate loathing 
by his workmates for one who behaved as a blackleg. 

Thus by long usage we have embedded in our 
language today a word of which the meaning may be 
summed up as a prejorative applied to a person who 
refuses to join a strike or trade union or takes a striker's 
place or breaks the rules of his trade or group especially 
one who works while his companions are on strike." 

The Applicant made much of the fact that a number of 
the non-unionists paraded themselves as members of a 
"Scabs Club" with apparent pride. It is clear, however, that 
they did so for a very short time, largely as a show of 
strength and without any acceptance that the description 
"scab" was other than one which was offensive to them. 
For the Applicant to suggest that the description of those 
who returned to work during the strike as "scabs" was not 
used in a way which was designed to harass those persons 
is an exercise in futility. Even the most cursory examination 
of the evidence adduced in these proceedings denies the 
validity of such a suggestion. 

As previously mentioned Mr Moore was not dismissed 
simply for describing non-unionists as "scabs", but for 
doing so in an antagonistic way contrary to warnings from 
Mr Walters. In this respect the facts have much in common 
with those considered in the Greenleaf Fertilizer Case 
(supra). As in this case, employees who returned to work 
rather than continue to join their colleagues in industrial 
action were subjected to harassment by "acts of vandalism 
and the use of bad language" including the use of the term 
"scab" to and about diem. Despite warnings regarding the 
use of the word "scab" in a denigrating way, an employee 
called out to his fellow workmen at the workplace words to 
the effect that they "will get rid of those scabs". He was 
subsequently summarily dismissed, which dismissal in all 
the circumstances was held not to be unfair. 

Mr Moore did not merely use the word "scab" to 
denigrate non-unionists, despite recent warnings from Mr 
Walters not to do so. By his conduct he clearly indicated that 
he was not prepared to abide by the Respondent's policy 
which prevented harassment of its employees, not only as 
it applied outside the workplace, but also at least in respect 
of the employee at the centre of the dispute, as it applied in 
the workplace. No other interpretation can be put on his 
assertion that the employee at the centre of the dispute 
would not be allowed to return to work with union members 
on the shift in question. Far from being convinced that Mr 
Moore was unfairly dismissed, I am of the view that he was 
fairly and justifiably dismissed. Indeed, I would have 
thought that his conduct was such as to be incompatible with 
the continuance of his employment relationship with the 
Respondent to a degree that he might well have considered 
himself fortunate not to have been summarily dismissed for 
misconduct (see: Pepper v. Webb (1969) 2 AH ER 216). 

Mr Logan, for the Applicant, argued that the dismissal 
was indeed a summary dismissal, but that is not the case. 
It is clear on the evidence, and indeed not disputed, that Mr 
Moore was dismissed on 25 January with 38 hours' pay in 
lieu of notice and with payment for all accrued benefits due 
to him under the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987. The Award 
specifically makes provision for termination on notice and 
in subclause 7(3) for termination with pay in lieu of giving 
that notice. As pointed out in Ishmael v. Turk Ellis Pty Ltd 
(1990) 70 WAIG 3532 (see too: Rex Stewart Jeffries Parker 
Ginsberg Ltd v. Parker (1988) IRLR 483; and see further: 
Cargill Australia Limited, Leslie Salt Division v. The 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch (1992) 72 WAIG 1495, 1496) a 
dismissal of that kind is not the same as summary dismissal. 

The Applicant faintly suggested that the enquiry by 
Messrs Reardon and Walters into Mr Moore's misconduct 
was flawed in that he was not given a proper opportunity to 
put his case. I am far from convinced that that was the case. 
Indeed, on the contrary, I am satisfied, and find, that he was 
given every opportunity to answer the allegations made 
against him. Mr Moore, on his own admission, acknowl- 
edges that the events complained of by Mr Walters were put 
to him at the meeting with Mr Reardon on 21 January and 
that he was invited to comment. Although he and the 
Applicant's convenor, Mr Mercer, denied that he was given 
any opportunity to say anything at the meeting which 
followed on Monday, 25 January when he was effectively 
dismissed, I have not the slightest doubt that that was not 
the case. Rather, I accept the evidence of Messrs Reardon 



and Walters that the meeting lasted in the order of 45 
minutes and that Mr Moore and his representative were 
given every opportunity to justify Mr Moore's conduct, but 
they did not effectively do so. 

Appearances: Mr F. Logan on behalf of the Applicant. 
Mr A.N. Cameron on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
Hamersley Iron Pty Limited 

No. CR 42 of 1993. 
COMMISSIONER G.L. FIELDING. 

22 March 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr A.N. Cameron on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Prison Officers' Union of Workers 

and 
Hon Minister for Corrective Services. 

No. CR 71 of 1993. 
COMMISSIONER O.K. SALMON. 

31 March 1992. 
Reasons for Decision. 

THE COMMISSIONER: In this case questions are posed 
concerning the Commission's jurisdiction to enquire into 
and deal with matters regarding persons engaged by the 
Minister for Corrective Services as trainee prison officers. 
These questions are as follows: 

1. When a Trainee Prison Officer on probation is 
discharged pursuant to Regulation 5(4) of the 
Prisons Regulations 1982, does the WA Industrial 
Relations Commission have jurisdiction to inquire 
into and deal with the matter? 

2. When a Probationary Prison Officer is discharged 
pursuant to Regulation 5(4) of the Prisons Regula- 
tions 1982, does the WA Industrial Relations 
Commission have jurisdiction to inquire and deal 
with the matter? 

3. Does the definition of "employee" as defined 
pursuant to Section 7 of the Industrial Relations 
Act 1979 include Trainee Prison Officers on 
probation? 

4. In relation to the discharge of Probationary Prison 
Officers and Trainee Prison Officers on probation, 
is there scope within Regulation 5(4) of the 
Prisons Regulations 1982 to allow the decision of 
the Director to be the subject of an appeal to the 
WA Industrial Relations Commission? 

The case for the Minister is against jurisdiction. At base 
in the argument on behalf of the Minister is the assertion that 
trainee prison officers, not being industrial trainees as 
defined in the Industrial Relations Act 1979, are engaged in 

a classification of trainee excluded from the definition of 
employee in that Act, according to established rules of 
statutory interpretation. It follows, according to this argu- 
ment, there being no employment relationship between 
trainee prison officers and the Minister there is no industrial 
matter and the Commission is without jurisdiction in 
connection with questions concerning that relationship. 

Having described the fundamental point in the Minister's 
argument it may help to put this case further into perspective 
if I reproduce the outline of the argument for the applicant 
union: 

1. All classes of prison officers, including trainee 
and probationary prison officers are employed by 
the Respondent pursuant to section 13 of the 
Prisons Act. 

2. All classes of prison officers, including trainee 
and probationary prison officers are employees: 
si3(1). Trainee and probationary prison officers 
are prison officers: Prisons Regulations 3—6. 

3. Section 13 expressly contemplates that the em- 
ployment of all classes of prison officers may be 
regulated by an industrial award or agreement. 

4. The employment of all classes of prison officers 
is in fact regulated by an industrial award: Gaol 
Officers' Award No. 12 of 1968. 

5. The Award was in force at the time the Prisons Act 
was enacted. 

6. The Respondent now argues that trainee/proba- 
tionary prison officers are not employees within 
the meaning of the Industrial Relations Act and 
therefore outside of its jurisdiction. This necessar- 
ily means that so far as the award purports to 
regulate the employment of trainee prison officers 
it is beyond power. Such an inteipretation is 
contrary to the express legislative intention of 
section 13 of the Prisons Act that the employment 
of such persons may be regulated by such an 
industrial award. 

7. Trainee and probationary prison officers are 
employed by the Minister "...to do work (i.e. as 
a prison officer) for hire or reward..." in that that 
is the ultimate purpose for which they are 
employed and to which the Minister will put them. 
The fact that they undergo a period of training 
does not alter the fact that they are employed, 
ultimately, to work. In addition, the Minister has 
power to direct them to work whilst undergoing 
training and power to direct the manner in which 
they perform that work. 

8. The Minister is not in the business or industiy of 
training per se as was the case in CMEU v. 
Bricklaying Training School Pty Ltd 68 WAIG 
318. That case is also distinguishable on the 
ground that there was no contract between the 
"trainee" and the School but rather between the 
parent and the School. Parents paid the School for 
their child to be trained and moneys earned by the 
child's work were notionally paid to the parents. 

9. A contract of apprenticeship is separate and 
discrete from a contract of employment. 

The contract between the Minister and the 
prison officer is one and the same throughout the 
officer's employment whether as trainee/proba- 
tionary prison officer or prison officer simpliciter. 

In my opinion, taking into consideration the legislative 
context surrounding corrective services in Western Austra- 
lia, including the award, and the testimony in this case, 
employment in the classification of prison officer is career 
employment in the full sense of that description. The 
applicant raises the example of a person who is employed 
as a prison officer, but who is required to undergo further 
training. The testimony makes that a reasonable example, 
and more especially because it relates to career employment. 
Furthermore, I think it is also reasonable that prison officers 
who undergo further training may be required to do so over 
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periods of one month. According to the test applied by Burt 
P. in Gary's case (57 WAIG 585 at 586) the class of 
employment in which a person is engaged is determined by 
reference to the substantial nature of the employment in 
terms of the purpose to be achieved by it Therefore, rather 
than say that a prison officer who undertakes further training 
reverts to being a trainee, it would be far more realistic to 
say that training periods are incidental events in prison 
officers' employment, which is to say incidental in the 
purpose to be achieved by that employment. 

The real significance of the test in Gary's case: the 
substantial nature of the employment in terms of the purpose 
to be achieved by it, is perhaps better appreciated by taking 
an example. An employee who is a qualified and certificated 
nurse who is employed to provide nursing care for persons 
in their own homes, remains a nurse and does not become 
the driver of a motor vehicle even though the greater part 
of her working time is spent driving to and from patients* 
homes. Driving, though obviously an important aspect of the 
work, is, nevertheless, merely incidental in the purpose to 
be achieved by the work, which is nursing. 

On the face of the Prisons Act and Regulations it is not 
evident that the term prison officer does not include a person 
who undertakes a course of instruction in the duties of a 
prison officer. Or, put differently, that persons described as 
trainee prison officers in the award are not prison officers 
merely because they are described differently by the award. 
That title is an invention of the parties to the award; it is not 
a term used by the Parliament in the Act. But if prison 
officers is a term inclusive of prison officers who take 
courses of instruction, then the relationship between persons 
so employed and the Minister is an employment relationship 
according to the relevant parts of the Prisons Act, 
irrespective of what the award may suggest. 

Putting aside for the moment notions of "trainee" and 
"probationary" prison officers, I think it is common ground 
that the concept of prison officer, unqualified by the terms 
"trainee" and "probationary", is one of skilled persons 
who exercise high levels of responsibility in supervising 
and/or handling prisoners. 

Taken literally, and by itself, s.13(1) of the Prisons Act 
1981 means that the Minister may engage as employees only 
skilled employees able to exercise the required responsibil- 
ities because it refers to "prison officers", the term being 
unqualified in any sense. But the term "prison officer" is 
defined in the same Act as a "person engaged or deemed 
to have been engaged to be a prison officer under section 
13 ". It seems to me that the word "as" would have been 
used rather than the words "to be" if s.13(1) was intended 
to be read as restrictively as 1 have suggested. Furthermore, 
it is common ground that the term "prison officer" in 
s.13(1) includes a probationary prison officer, thus underlin- 
ing the scope for employing persons as prison officers 
described in some other way. That is to say, less than fully 
qualified and required to take a course of instruction. 

It also follows from the fact that persons are engaged to 
be prison officers, or deemed so, as revealed by the 
definition of prison officer, rather than as prison officers, 
that a course of instruction is incidental to the work of prison 
officers. Moreover, a course of instruction incidental to that 
work is perfectly consistent with the notion of career 
employment and the purpose to be achieved by prison 
officers in that employment. I do not go so far as to say that 
in framing the relevant parts of the Prisons Act Parliament 
had the test in Gary's case before it, but the test fits the 
circumstances admirably and it is sensible, reasonable and 
fair to have regard for it in construing the Act. 

The mainstay of the applicant's case is found in points 7 
and 9 of the outline. It concerns the nature of the relationship 
between trainee prison officers and the Minister. The 
contractual relationship is seen to be continuous from the 
point of entry on the part of persons described by the award 
as trainee prison officers. In this arrangement there is no 
interruption in the life of the contract, as there would be in 

the case of employment as tradesperson which follows 
completion of an apprenticeship. The crucial point, says the 
applicant, is that the Minister's ultimate objective is to have 
persons able to fill the role of prison officer and training or 
probation are necessary parts of the process leading to the 
objective. 

Whereas it is contended for the Minister that "trainees" 
do not perform work, in that they do nothing but learn and 
give nothing to the employer, the applicant strongly denies 
that proposition. While in this respect the Minister relies on 
certain parts of the definition of "work'' found in the Oxford 
Dictionary. The applicant refers to another part of the same 
definition to show that "work" includes "action involving 
effort or exertion directed towards a definite end especially 
as a means of gaining one's livelihood". The applicant 
describes the training period undergone by prison officers 
in the terms of the dictionary definition as being directed 
towards a definite (ultimate) end. Therefore, the applicant 
would contend that far from making the Minister's case, the 
definition of work in the dictionary provides solid support 
for its own argument. 

On the basis of the decisions in the Industrial Appeals 
Court in The Honourable Minister for Police vs Western 
Australian Police Force Union (49 WAIG 993) and The 
Hospital Employees Industrial Union of Workers WA vs 
The Proprietors of Lee Downs Nursing Home (57 WAIG 
455), I am not persuaded that the actual physical perform- 
ance of work is as necessary to establishing an employment 
relationship as counsel for the Minister would have me 
believe. As Burt P. observed in the second of the cases cited 
above "He also serves who only stands and waits." In the 
first case cited, Nevile P. said of the case of the police officer 
who stood by waiting for calls to perform work "It seems 
to me that if a worker is instructed by a superior, whom it 
is his duty to obey; that he must do certain things and must 
not do other things; during a certain period he must, during 
that period, be on duty and, in the terms of the award, 
therefore, that time must be time worked." It is not a 
question of actually doing work, rather it is whether the 
prison officer classed as trainee by the award does whatever 
he is instructed to do which is in the nature of prison 
officers' duties that will determine whether the prison 
officer is working. In my opinion all of the evidence points 
to that conclusion. 

It goes without saying that the ability of newly engaged 
persons to perform prison officers' duties increases as they 
gain greater amounts of knowledge during a course of 
instruction. Whilst it may be fair to say that during the early 
part of such a course they are of small practical use as prison 
officers, it would also be fair to say that in the latter parts 
of the course they would perform at a reasonably high level 
and that at the end their efforts would equate with those of 
a probationary prison officer. 

There is no doubt that the Minister has power to direct 
trainees to perform prison officers duties and the manner 
they will perform those duties. While it is said on behalf of 
the Minister that trainees are not paid a salary, but receive 
compensation for their time, I think that in the ruling context 
payment of salary is a far more likely arrangement. 
Moreover, I think the level of salary paid to trainees by 
comparison with the salary paid to qualified prison officers 
is the most reliable guide to their real average value to the 
Minister in the capacity they occupy. 

That being so, in my opinion, it is a false proposition that 
must rely for its success on the Prisons Act being read as 
though it included the term "trainee prison officer". For it 
is only if the Prisons Act can be read that way that the 
exclusionary aspect of the definition of employee in the 
Industrial Arbitration Act can be called in aid of the 
Minister's case. 

In my opinion, for the reasons I have stated, persons 
referred to as trainee prison officers in the award are prison 
officers according to the relevant definition in the Prisons 
Act 1981. 
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Referring to the questions posed in this case, no point is 
taken by the Minister concerning the Commission's jurisdic- 
tion to enquire into and deal with unfair dismissals if the 
persons allegedly unfairly dismissed are employees. In view 
of my decision on that point, it seems to me that the only 
question I need formally deal with by way of a declaration 
is question 3. 

A minute of declaration will now issue. 

Appearances: Mr D.H. Schapper with him Mr D. Belton 
on behalf of the applicant 

Mr R.E. Cock with him Mr M.A. Jenkins on behalf of the 
respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Prison Officers' Union of Workers 

and 

Hon Minister for Corrective Services. 

No. CR 71 of 1993. 

COMMISSIONER O.K. SALMON. 

8 April 1993. 
Declaration. 

HAVING heard Mr D.H. Schapper, and with him Mr D. 
Belton on behalf of the Applicant and Mr R.E. Cock, and 
with him Mr M.A. Jenkins on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby declares— 

That the question: "Does the definition of "em- 
ployee" as defined pursuant to Section 7 of the 
Industrial Relations Act 1979 include Trainee Prison 
Officers on probation?" is answered affirmatively. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

UNIONS— 
Application for alteration of 

rules 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by the West Australian 
Psychiatric Nurses' Association (Union of Workers) for 

alteration of registered rules. 
231 & 232 of 1992. 

TREVOR POPE 
DEPUTY REGISTRAR 

24 February 1993. 
Decision. 

HAVING examined the application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements of the abovementioned Act and the regulations 
made thereunder have been complied with, I have this day 
registered alterations to rule 7—Entrance Fee and Contribu- 
tions and rule 47—Provident Fund of the registered rules of 
the applicant organisation in terms of the attached Schedule. 

T. POPE, 
Deputy Registrar. 

Schedule 
1. Delete Rule 7—^Entrance Fee and Contributions and insert 
in lieu thereof the following— 

7. Entrance Fee and Contributions 
Any person eligible under the rules to become a 

member may join the Union at any time upon 
application to the Secretary. The fomightly subscrip- 
tions shall be $8.00. 

Members not in receipt of salary as a result of illness 
or accident shall not be liable to contributions during 
such period. Persons who are not in receipt of salary 
whilst on maternity or paternity leave shall also be 
exempt from payment of contributions for the period 
of said leave. 

2. Add a new subclause (16) as follows, to Rule 47— 
Provident Fund: 

(16) This Rule shall cease to have effect as of the 5th 
February 1992 except for that part which applies 
to the payment of death or retirement benefits 
which shall continue to apply. 

CONFERENCES—NOTATION OF— 

Parties Number— 
Commissioner Date Matter Result 

Antoniak W.G. Hon. Minister for Education T5/1992 N/A N/A Concluded 
—Kennedy C. 

Australian Workers' Union Poseidon Gold Limited C4/1993 N/A Wage rates Concluded 
—Gregor C. 

Australian Workers' Union Aztec Mining Company C754/1992 20/01/93 Piece-work Concluded 
Limited —Gregor C. arrangements 

Australian Workers' Union Robe River Iron Associates C644/1992 18/11/92 Reclassification Concluded 
—Gregor C. 

Australian Workers' Union Ross Atkins Mining C686/1992 12/01/93 Denied access Concluded 

Australian Workers' Union 
—Gregor C. 

Sons of Gwalia Ltd C749/1992 15/01/93 Dismissal Referred 
—Beech C. 22mm 

Australian Workers' Union HHP Iron Ore Ltd C657/1992 08/12/92 Contract of Concluded 
—Gregor C. 03/03/93 employment 



Parties Number— 
Commissioner Matter Result 

Australian Workers' Union BHP Iron Ore Ltd C743/1992 03/03/93 Use of contractors Concluded 
—Gregor C. 

Australian Workers' Union Dampier Salt Operations C39/1993 24/02/93 Accommodation Concluded 
—Gregor C. 

Australian Workers' Union Kalgoorlie Consolidated C126/1993 N/A N/A Concluded 
Gold Mines —Gregor C. 

Australian Workers' Union Goldfan Ltd C53/1993 18/03/13 Classification Concluded 
—Gregor C. Level 

Australian Workers' Union Roche Bros. Pty Ltd C89/1993 18/03/93 Dismissal Concluded 
—Gregor C. 

Australian Workers' Union Pioneer Concrete (WA) Pty C48/1993 11/02/93 Strike Concluded 
Ltd —Beech C. 

Australian Workers' Union Hamersley Iron Pty Ltd C727/1992 N/A Early Retirement Concluded 
—Kennedy C. Package 

Brick, Tile and Pottery Geraldton Building Co. C80/93 24/02/93 Enterprise Concluded 
Industrial Union —Beech C. Bargaining 

Brick, Tile and Pottery Australian Fine China C81/1993 24/02/93 Enterprise Concluded 
Industrial Union —Beech C. Bargaining 

Builders' Labourers' Building Management CR700/1992 24/02/93 On site procedures Withdrawn 
Federated Union Authority —Beech C. 

Builders' Labourers' Alex Fraser Pty Ltd C544/1992 14/10/92 Union membership Referred 
Federation —Beech C. 22/10/92 

05/03/93 
Building Trades Association Hawk Developments C60/1993 22/02/93 Right of entry Concluded 

—Beech C. 
Building Trades Association Building Management C737/1992 18/12/92 Accumulated Annual Concluded 

Authority —Beech C. Leave 
Building Trades Association Building Management C739/1992 18/01/93 Site allowance Concluded 

Authority —Beech C. 
Building Trades Association Building Management C72A, B, & C/ 12/03/93 Site allowances Concluded 

Authority 1993 
—Beech C. 

Civil Service Association The Commissioner, Main PSA C53/1992 30/10/92 Alleged misconduct Concluded 
Roads Department —Negus C. 14/01/93 

Concluded Civil Service Association Sir Charles Gairdner C16/1993 21/01/93 Time and wages 
Hospital —Beech C. records 

Civil Service Association The Public Service PS AC 10/1993 03/03/93 Classification Concluded 
Commissioner —Negus C. 10/03/93 structure— 

Cartographic 
Officers 

Civil Service Association The Public Service PSAC 7/1993 15/02/93 Log of claims Concluded 
Commissioner —Negus C. 

Civil Service Association The Public Service PSAC 8/1993 16/02/93 Promoting Concluded 
Commissioner —Negus C. 

Clothing and Allied Novatrend Partners C55/1993 24/02/93 Employment of Concluded 
Trades' Industrial Union —Parks C. worker 

Construction, Mining, Multiplex Constructions P/L C30/1993 N/A Industrial Action Concluded 
Energy, Timberyards. —Beech C. 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, Fletcher Constructions Pty C43/1993 28/01/93 Work stoppages Concluded 
Energy, Timberyards, Ltd —Beech C. 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, Runnings Forest Products C25/1993 25/01/93 Payroll procedures Concluded 
Energy, Timberyards, —Beech C. 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, Runnings Ltd C109/1993 N/A Prevention of Concluded 
Energy, Timberyards, —Beech C. delivery of goods 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, Baulderstone Hornibrook C91/1993 08/03/93 Agreement Concluded 
Energy, Timberyards, Engineering Pty Ltd —Beech C. 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, BHP Iron Ore C142/1993 N/A Threatened Concluded 
Energy, Timberyards, —Gregor C. Industrial Action 
Sawmills and 
Woodworkers 
Union 

Construction, Mining, Master Builders' C82/1993 19/02/93 Inclement Weather Concluded 
Energy, Timberyards, Association —Beech C. 23/02/93 Procedures 
Sawmills and 
Woodworkers 
Union 
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Concluded Construction, Mining, 
Energy, Timberyards, 
Sawmills and 
Woodworkers 
Union 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Hospital Salaried Officers 
Association 

Concept Contract Interiors N/A Payment for 
waiting time 

C99/1993 
—Beech C. 

04/02/92 Log of claims 
12/02/92 

Concluded Burswood Resort 
(Management) Limited 

C60/1992 
—Kennedy C. 

Referred BHP Iron Ore C674/1992 
—Gregor C. 

08/12/92 Dismissal 

08/12/92 Reinstatement Concluded Jason Anodismg C393/1992 
—Halliweil S.C 

24/11/92 Dismissal Concluded South West Association for 
Physically Handicapped of 
WA Incorporated 

The Board of Management, 
Southern Cross District 
Hospital 

Perth Pathology Services 

C669/1992 
—Negus C. 

06.01/93 Dismissal Concluded Hospital Salaried Officers 
Association 

PSA C69/1992 
—Negus C. 

Concluded 26/01/93 Log of Claims Hospital Salaried 
Officers' Association 

Hospital, Salaried 
Officers Association 

C18/1993 
—Negus C. 
PSAC 6/1993 
—Negus C. 

09/02/93 Disciplinary action Concluded Chief Executive Officer, 
Sir Charles Gairdner 
Hospital 

Trinity College 10/12/92 Unpaid leave for 
paternity 

Referred Independent School 
Salaried Officers' 
Association 

C683/1992 
—Kennedy C 

Concluded Catholic Education Office 
of WA and Another 

C723/1992 
—Kennedy C. 

N/A Redundancy Independent School 
Salaried Officers* 
Association 

Independent School 
Salaried Officers' 
Association 

Liquor, Hospitality and 
Miscellaneous Workers 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Metals and Engineering 
Workers' Union 

26/02/93 N/A Concluded Trinity College CR683/1992 
—Salmon C 

Concluded N/A Refusal of 
non-union 
employees 

Strike action 

Minister for Health C660/1992 
—Gregor C. 

Referred 05/02/93 Clover Meats C57/1993 
—Halliweil S.C. 
C717/1992 
—Halliweil S.C. 
C63/1993 
—Halliweil S.C. 
C612/1992 
—Halliweil S.C. 
C155/1993 
—Halliweil S.C. 
C125/1993 
—Halliweil S.C. 
C426/1992 
—Halliweil S.C. 

Concluded 10/12/92 Participation m 
trials 

Dismissal 

Metro Meat Ltd 

Referred Action Food Bam (W.A.) P/L 10/02/93 

Concluded 27/10/92 Dismissal Goomalling Abattors 

Concluded 07/04/93 Dismissal Butcher Tbm 

Concluded 01/04/93 Dismissal Action Foodbams Pty 
Limited (WA) 

E.M.S. Holdings Pty Ltd Severance Pay Concluded 07/08/92 
19/10/92 
24/02/93 
N/A Cancellation of an 

Order 
Concluded Metals and Engineering 

Workers' Union 
Transfield Construction 

Pty Ltd (W.A. Structural 
Division) 

Kalgooriie Consolidated 
Gold Mines Pty Ltd 

C96/1993 
—Halliweil S.C 

Structural 
Efficiency 
Commitment 

Site allowance 

Concluded Metals and Engineering 
Workers' Union 

Cs 1/1993 
—Gregor C. 

17/03/93 

Concluded Metals and Engineering 
Workers' Union 

Building Management 
Authority 

L.W. Maintenance Service 

C95/1993 
—Beech C. 
C129/1993 
—Halliweil S.C 
C114/1993 
—Halliweil S.C 
C746/1992 
—Kennedy C. 
C37/1993 
—Parks C. 
C6/1993 
—Halliweil S.C 
C553/1991 

23/03/93 

Concluded 07/04/93 Alleged 
Underpayment 

Reinstatement 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Concluded Total Corrosion Control N/A 

Redundancies Concluded Hamersley Iron Pty Ltd 11//12/3 

Interview for 
Position 

Employment 
Contracts 

Superannuation 
payment 

Reclassification 

Concluded The Trustee of Western 
Australian Museum 

Geraldton Laundry and Dry 
Cleaning Service 

Hospital Laundry and Linen 
—Halliweil S.C. 

W.A. Alcohol and Drug 
Authority 

Health Department of W.A. 

11/02/93 
15/02/93 
N/A Withdrawn 

27/09/93 Referred 

C634/1992 
—Gregor C. 
C14/1993 
—Gregor C. 
€694/1992 
—Gregor C. 
C170/1992 
—Gregor C. 

N/A Concluded 

Roster changes Concluded N/A 

Board of Management, Sir 
Charles Gairdner Hospital 

Board of Management, Sir 
Charles Gairdner Hospital 

N/A Payment of an 
allowance 

Consultative 
process 

Cone uded 

30/03/92 
27/05/92 

Concluded 
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Miscellaneous Workers 
Union 

Board of Management, 
Northam Regional Hospital 

C38/1993 
—Negus C. 

29/01/93 Election of 
members to 
committee 

Payment of 
allowance 

Dismissal 

Concluded 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Hon. Minister for Sports & 
Recreation 

Royal Society for the 
Prevention of Cruelty to 
Animals 

Royal Perth Hospital and 
Others 

Osbome Park Hospital 

C47/1993 
—Beech C. 
C88/1993 
—Halliwell S.C 

05/02/93 Referred 

03/03/93 Referred 

Miscellaneous Workers 
Union 

Miscellaneous Workers' 
Union 

Nursing Federation 
Industrial Union 

C767/1991 
—Gregor C. 
C117/1993 
—Gregor C. 
C65/1993 
—Negus C. 

Concluded N/A Representatives on 
committee 

Income maintenance N/A Concluded 

Royal Flymg Doctor 
Service (Western 
Australian Division) Inc. 

Morley Steel Fabrication 

10/02/93 
23/02/93 

Concluded Maternity leave 
provisions 

C66/1993 
—Beech C. 
TC4/1992 
—Kennedy C. 
C83/1993 
—Halliwell S.C 

Concluded Painters' and Decorators 
Union 

State School Tfeachers' 
Union 

Transport Workers' Union 

11/02/93 
16/02/93 
N/A 

Manning 
arrangements 

Performance 
appraisal reports 

Payment under 
Commercial 
Travellers Award 

Termination 

Hon. Minister for Education Concluded 

Westoz Food Distributors 
Pty Ltd 

N/A Concluded 

Referred Transport Workers Union Tip Top Bakenes C77/1993 
—Halliwell S.C 
C127/1993 
—Halliwell S.C 
C569/1992 
—Kennedy C. 
C28/1993 
—Kennedy C. 
C696/1992 
—Kennedy C. 

23/02/93 

Tip Top Bakenes 26/03/93 Reinstatement Referred Transport Workers Union 

Concluded United Firefighters Union W.A. Fire Bngades Board 02/10/92 
06/10/92 
N/A 

Operational changes 

Hon. Minister for Police Transfer of 
employee 

Industrial action 

Concluded W.A. Police Union 

Concluded United Firefighters Union 
of Western Australia 

30/11/92 
01/12/92 
03/12/93 

Western Australian Fire 
Brigades Board 

CORRECTIONS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nappy Happy Hire Pty Ltd 

and 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch. 

No. 108 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 March 1993. 

Correcting Order. 
HAVING heard Ms C. Fitz Gibbon on behalf of the 
Applicant and Ms D. Blaskett on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Order that issued in Matter No. CR 517 of 
1992 dated 25 November 1992 and which appears in 
the Western Australian Industrial Gazette at Volume 
72, page 2883 be corrected as follows: 

1. Where the words "Nappy Happy Service" 
appear in the abovementioned Order it be 
replaced with the words "Nappy Happy Hire 
Pty Ltd". 

2. That the correction shall have effect from 25 
November 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 

WA Fire Brigades Board and Another. 

No. 1291 of 1992. 

COMMISSIONER S.A. KENNEDY. 

29 January 1993. 
Correcting Order. 

WHEREAS an Order issued in Matter No. 1291 of 1992 on 
20 November 1992; and 

Whereas the heading to the Order was in error in that the 
application number cited was "1291 of 1991" instead of 
"1291 of 1992"; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order that the following correction be made— 

Delete "No. 1291 of 1991" from the heading to the 
Order and insert "No. 1291 of 1992" in lieu. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. TA 1 of 1992. 
Teachers (Public Sector Primary and Secondary Education) 

Award 1993. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON 

MS N.F. REEVES, MEMBER 
MR R.J. POLLARD, MEMBER. 

22 March 1993. 
Correcting 

Order. 
WHEREAS minor errors occurred in Schedule I of the Order 
which issued in matter No. TA 1 of 1992 on the 25th day 
of February 1993; 

Now therefore corrections are made in accordance with 
the following Schedule. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15.—Excess Travelling Allowance: 

A. Paragraph (b) of subclause (1): Delete the word 
"Clause" in line 1 of this paragraph and insert 
"clause" in lieu thereof. 

B. Paragraph (c) of subclause (1): Delete the words 
and numerals "Clause 19.—Motor Vehicle Al- 
lowance" in this paragraph and insert "Clause 
18.—Motor Vehicle Allowance" in lieu thereof. 

C. Subclause (2); Delete the words and numerals 
"Clause 19.—Motor Vehicle Allowance" in this 
subclause and insert "Clause 18.—Motor Vehicle 
Allowance" in lieu thereof. 

2. Clause 20.—Relieving Allowance: Delete the words 
and numerals "Clause 19.—Motor Vehicle Allowance" in 
paragraphs (a) and (b) of subclause (3) of this clause and 
insert "Clause 18.—Motor Vehicle Allowance" in lieu 
thereof. 

3. Clause 21.—Removal Allowance: 
A. Subclause (12): Delete the words "the minimum 

compulsory service period applicable to the 
appointment" from this clause and insert "two 
years in a particular locality" in lieu thereof. 

B. Subclause (12): Immediately following this sub- 
clause, insert a new subclause as per the follow- 
ing: 
(13) Claims under this clause must be made 

within twelve months of the appointment, 
promotion or transfer. 

4. Clause 22.—Summer Vacation Travel Concessions: 
A. Subclause (3): Delete the words and numerals 

"Clause 19.—Motor Vehicle Allowance" in this 
subclause and insert "Clause 18.—Motor Vehicle 
Allowance" in lieu thereof. 

B. Subclause (6): Delete the words and numerals 
"Clause 19.—Motor Vehicle Allowance" in this 
subclause and insert "Clause 18.—Motor Vehicle 
Allowance" in lieu thereof. 

C. Subclause (7): Delete the words "subject to 
subclause (5)" in this clause and insert "subject 
to subclause (4)" in lieu thereof. 

5. Schedule D.—Allowances: Immediately following the 
heading of this schedule, delete the words and numerals 
"Clause 13", "Clause 21", and "Clause 24" in the 
preamble, and insert "Clause 12", "Clause 20", and 
"Clause 23" respectively. 

PROCEDURAL DIRECTIONS 
AND Orders- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angus Kingsley James 

and 
Vaucoa Nominees Pty Ltd. 

No. 1852 of 1991. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 
Order. 

WHEREAS a Notice of Application seeking an order for 
further and better particulars in relation to application No. 
444 of 1991 has been filed in the Commission; 

And whereas application No. 444 of 1991 has subse- 
quently been discontinued by an order of the Commission 
dated 7 April 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angus Kingsley James 

and 
Vaucoa Nominees Pty Ltd. 

No. 1853 of 1991. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 
Order. 

WHEREAS a Notice of Application seeking an order for the 
production of documents in relation to application No. 444 
of 1991 has been filed in the Commission; 

And whereas application No. 444 of 1991 has subse- 
quently been discontinued by an order of the Commission 
dated 7 April 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angus Kingsley James 

and 
Vaucoa Nominees Pty Ltd 

No. 13 of 1992. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 
Order. 

WHEREAS a Notice of Application seeking an order for the 
production of documents in relation to application No. 444 
of 1991 has been filed in the Commission; 

And whereas application No. 444 of 1991 has subse- 
quently been discontinued by an order of the Commission 
dated 7 April 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angus Kingsley James 

and 
Vaucoa Nominees Pty Ltd. 

No. 14 of 1992. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 
Order. 

WHEREAS a Notice of Application seeking an order for 
further and better particulars in relation to application No. 
444 of 1991 has been filed in the Commission; 

And whereas application No. 444 of 1991 has subse- 
quently been discontinued by an order of the Commission 
dated 7 April 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Debbie S. Graham 

and 
Stephen Snowden, Sprinsteen Pty Ltd. 

No. 65 of 1992. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

WHEREAS the Commission has written to the applicant in 
this matter seeking advice regarding the status of this 
application upon which no action has been taken; and 

Whereas the Commission has not been advised by the 
applicant; 

73 W.A.I.G. 

Now therefore the Commission, pursuant to the power in 
s.27(l)(a)(iii) hereby orders that the application be discon- 
tinued. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian A. Woodhead 

and 
Observation City Resort Hotel. 

Nos. 455 and 456 of 1992. 

COMMISSIONER G.L. FIELDING. 
22 March 1993. 

Order. 
HAVING heard the Applicant in person on behalf of the 
Applicant and Mr L.H. Joyce on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

(1) That pursuant to section 27(1) of the Act 
Applications Nos. 455 of 1992 and 456 of 1992 
be hereby consolidated. 

(2) That within 7 days of the date hereof the 
Respondent— 

(a) Provide the Applicant with full particulars of 
the allegation of "regular and serious neglect 
of duty" set out in paragraph 2 of the Answer 
to Application No. 299 of 1992. 

(b) Provide the Applicant with the dates and the 
nature of the "verbal and written warnings" 
referred to in paragraph 3 of the Answer to 
Application No. 299 of 1992. 

(c) Produce for inspection by the Applicant any 
books, papers or other documents in its 
possession, power or control relating to the 
matter as it applies to the Respondent's 
allegations of misconduct on part of the 
Applicant. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Coles Myer Ltd 

and 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch. 
No. 1397 of 1992. 

COMMISSIONER C.B. PARKS. 
22 March 1993. 

Order. 
WHEREAS on 4 November 1992 solicitors for the applicant 
filed in the Commission a Notice of Application seeking 
Further and Better Particulars pursuant to regulation 81 of 
the Industrial Relations Commission Regulations. 1985 in 
relation to application No. CR 420 of 1992; 

And whereas on 23 February 1993 application No. CR 
420 of 1992 was dismissed; 
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Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rachel Cunneen 

and 
Elizabeth Rosamond Schmitz trading as Elizabeth's Book 

Exchange 
No. 19 of 1993. 

COMMISSIONER C.B. PARKS. 
16 March 1993. 

WHEREAS on 8 January 1993 counsel for the applicant 
filed in the Commission a Notice of Application seeking an 
order for further and better particulars in matter No. 1605 
of 1992; and 

Whereas the application was considered in chambers on 
25 January 1993 and was adjourned; 

And whereas a Notice of Discontinuance of Application 
was filed in the Commission on 12 March 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

1. shall not be used for any other purpose than 
strictly in relation to the claim in Matter No. 
44 of 1993; 

2. shall only be used in relation to that claim in 
proceedings before the Commission; 

3. shall not be divulged or conveyed to any 
other person or body; and 

4. shall, in respect of the required confidential- 
ity of the document for the purposes of 
Matter No. 44 of 1993, be a matter of the 
Applicant's responsibility. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

(Sgd.) C.B. PARKS, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kimberley Royce Padman 

and 
Lanes Biscuits Pty Ltd. 

No. 160 of 1993. 

COMMISSIONER O.K. SALMON. 
26 March 1993. 

Order. 
HAVING been advised by the Applicant that he no longer 
wishes to proceed with this application, the Commission, 
pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders— 

That the application be withdrawn. 
(Sgd.) O.K. SALMON, 

[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for the production of 

documents in relation to Application No. 44 of 1993. 
No. 153 of 1993. 

COMMISSIONER S.A. KENNEDY. 
25 March 1993. 

Order. 
WHEREAS an application was made by Nickie Jack 
Bozanic for the production of documents by the Respondent 
to the claim in Application No. 44 of 1993; 

And whereas when this application was before the 
Commission the Respondent did provide certain information 
to the agent for the applicant, Mr P. Woodward, on the basis 
that such information was to remain confidential and be 
restricted to the issue between the parties; and 

Whereas Mr Woodward accepted these conditions and 
consented to the issue of an order in those terms; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That the information provided by the Respondent to 
Nickie Jack Bozanic on the 4th day of March 1993: 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barbara Helen Inglis 

and 
Bohler Steels Pty Ltd. 

No. 358 of 1993. 
COMMISSIONER A.R. BEECH. 

7 April 1993. 
Order. 

WHEREAS an application was lodged in the Commission; 
And whereas the Commission has been advised that 

agreement has been reached and the applicant has filed a 
Notice of Discontinuance; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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NOTICES— 

Appointments— 

APPOINTMENT. 
ADDITIONAL PUBLIC SERVICE ARBITRATOR. 

1, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner S.A. Kennedy to be an 
additional Public Service Arbitrator for a period of one year 
from 2nd March, 1993. 

Dated the 2nd day of March, 1993. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

AWARDS/AGREEMENTS— 
Consolidation by Registrar— 

CHILD CARE CENTRES (PRE-SCHOOL 
TEACHERS') AWARD 1983 

No. A 3 of 1983 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 11th day of March 1993. 

J. CARRIGG, 
Registrar. 

Child Care Centres (Pre-School Teachers') Award 1983 

1.—Title. 
This award shall be known as the Child Care Centres 

(Pre-School Teachers') Award 1983 and shall replace 
Award No. 22 of 1975 and the Child Care Centres 
(Pre-School Teachers) Private Award, 1981. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1 A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area 
4. Scope 
5. Term 
6. Contract of Service 
7. Hours of Work 
8. Absence Through Sickness 
9. Salaries 

10. District Allowances 
11. Holidays and Vacations 
12. Travelling Allowances 
13. Long Service Leave 
14. Record 
15. Payment of Salaries 
16. Present Rates and Conditions 
17. Maternity Leave 
18. Bereavement Leave 
19. Superannuation 
20. Award Modernisation and Enterprise Consulta- 

tion 
Schedule of Respondents 

2A.—State Wage Principles—June 1991. 
It is a term of this Award that the union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3.—Area. 
This award shall have effect over the whole of the State 

of Western Australia. 

4.—Scope. 
This award shall apply to Pre-School Teachers employed 

in Child Care Centres. 

5.—Term. 
The term of this award shall be for a period of one year 

from the date hereof. 

6.—Contract of Service. 
(1) A period of six weeks' notice on either side shall 

terminate the employment, provided that if such notice is not 
given six weeks' pay shall be paid by the employer or 
forfeited by the employee. 

(2) Such notice shall be given in writing so as to expire 
at the end of the term in which it is given unless as otherwise 
mutually agreed between the employee and the employer. 

(3) Nothing herein contained shall limit the right of the 
employer to dismiss an employee without notice at any time 
for misconduct 

(4) The provisions of subclauses (1) and (2) of this clause 
shall not apply to relieving teachers whose contract of 
service shall be by the hour and who may be put off or leave 
at any time. 

(5) An employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, 
competence and training consistent with the classification 
structure of the award provided that such duties are not 
designed to promote de-skilling. 

7.—Hours of Work. 
(1) The normal hours of work shall be from 8.45 a.m. to 

4.00 p.m., Monday to Friday inclusive, with one hour for 
lunch. Not more than five and one half hours per day 
instruction shall be given. 

(2) Time spent by the employee over and above that stated 
in subclause (1) hereof shall be deemed her responsibility 
according to the demands of her centre. 

8.—Absence Through Sickness. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill 
health for one sixth of a week for each completed 
month of service. Payment hereunder may be 
adjusted at the end of each calendar year or at the 
time the employee leaves the service of the 
employer in the event of the employee being 
entitled by service subsequent to the sickness to 
a greater allowance than that made at the time the 
sickness occurred. 

(b) Sick leave shall accumulate from year to year so 
that any balance of the period specified in 
paragraph (a) of this subclause which has not been 
allowed in any year to any employee by the 
employer as paid sick leave may be claimed by the 
employee, and subject to the conditions herein 
prescribed shall be allowed by that employer in 
any subsequent year without diminution of the 
sick leave prescribed in respect of that year. 

(2) This clause shall not apply when an employee is 
entitled to compensation under the Workers' Compensation 
Act. 

(3) An employee shall not be entitled to receive any wages 
from the employer for any time lost through the result of an 
accident not arising out of, or in the course of such 
employment, or for any accident wherever sustained arising 
out of the employee's own wilful default. 



(4) No employee shall be entitled to the benefits of this 
clause unless the employee produces proof satisfactory to 
the employer of sickness, but the employer shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 

(5) Any time in respect of which an employee is absent 
from work except time for which the employee is entitled 
to claim sick pay or time spent on holidays or school 
vacations as prescribed in this award, shall not count for the 
purpose of determining the right of the employee to payment 
under this clause. 

9.—Salaries. 
The following salary scales shall be paid to teachers 

according to qualifications, experience and postion. 
Scale A Scale B 

$ $ 
(1) Salaries per annum: 

Grade 1 
Grade 2 
Grade 3 
Grade 4 
Grade 5 
Grade 6 
Grade 7 
Grade 8 
Grade 9 

21,866 
24,168 
25,439 
26,710 
27,983 
29,309 
30,650 
31,478 
32,250 

25,756 
27,297 
28,883 
30,513 
32,151 
33,563 
34,969 
36,395 

(a) A teacher who has successfully completed a 
minimum of two years' full time tertiary training 
as a student at a teachers' college approved by the 
Minister for Education shall be paid according to 
Scale "A" commencing at Grade 1 and may 
proceed to Grade 8. 

(b) A teacher who has successfully completed a 
minimum of three years' full time tertiary training 
as a student at an educational establishment 
approved by the Minister for Education shall be 
paid according to Scale "A" commencing at 
Grade 2 and may proceed to Grade 9. 

(c) A two year trained teacher who obtains the 
qualifications of a three year trained teacher or 
who is deemed by the Minister for Education to 
be a three year trained teacher, shall advance one 
increment and may proceed to Grade 9 on Scale 
"A". 

(d) Teachers who qualify for payment under Scale 
"A" but who have such additional qualifications 
as may be approved by the Minister for Education 
shall instead of the rates prescribed in Scale "A" 
be paid the rates prescribed in Scale "B". 

(e) Progression along the salary scales shall be annual 
increment and shall be dependent upon satisfac- 
tory service provided that a teacher shall be 
required to complete a full teaching year from the 
commencement of her appointment before being 
eligible for the next annual increment. 

(f) Teachers who qualify by way of additional 
qualifications to transfer from one scale to another 
shall be paid the salary on the new scale for that 
grade applying to the salary on the old scale. 

(g) Teachers changing employment shall do so with- 
out any reduction in grade and continue to 
progress through the salary scale by annual 
increment. 

(2) A relieving teacher shall be paid the appropriate salary 
for a teacher plus a salary loading of 27%. 

(3) For the purpose of adjustment and payment the weekly 
salary shall be calculated as one fifty-second and one sixth 
of the annual salary, the fortnightly salary as one twenty- 
sixth and one twelfth of the annual salary and the monthly 
salary, as one twelfth of the annual salary. 

(4) Teachers transferring between employers shall retain 
their position on the incremental scale and continue to 
progress through the scale by annual increment. On ceasing 
employment with an employer the employee shall be given 

written notice of her incremental increase date to be passed 
on to the next employer. 

10.—^District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location 
allowance of any kind. 

"Partial Dependant" in relation to an employee means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of 
any kind less than that applicable to an employee 
without dependants under any award, agreement 
or other provision regulating the employment of 
the partial dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although not legally married to 
that person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall be as described hereunder and as 
delineated on the plan at subclause (6) of this clause. 
District: 

1. The area within a line commencing on coast; 
thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt. Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6) of this Clause, the employee shall be paid a 
district allowance at the rate appropriate to that town or 
place as prescribed in Column IV of subclause (6) of this 
Clause. 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for, the district, town or place in which the 
employee's headquarters is located. 
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(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this Clause 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of the partial depen- 
dant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this Clause shall be 
as follows: 

Column I Column II Column III Column IV 

District Standard Exceptions to Rate 
Rate Standard Rate 

Town or Place $ per week 
Nil Nil 
Fitzroy Crossing 47.90 
Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Cam- 44.50 
ballin) 
Marble Bar 
Wittenoom 
Karratha 41.90 
Port Hedland 39.00 
Warburton Mission 48.20 
Carnarvon 16.90 
Meekatharra 17.90 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 
Kalgoorlie 2.70 
Boulder 
Ravensthorpe 10.70 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 
Nil Nil 

(Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to double the 
rate of district allowance shown.) 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after January 1, 1989. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this Clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this Clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such period a district allowance at the appropriate rate 
pursuant to subclauses (3), (4) or (5) of this Clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of January, 1989 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(a) As from the first pay period commencing on or 
after April 1,1989 the difference shall be reduced 
by fifty per cent (50%); and 

(b) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this Clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

11.—Holidays and Vacations. 
(1) Each employee shall be entitled, without deduction of 

pay, to all public holidays, a fortnight at the end of the first 
and second term and Christmas holidays as allowed by the 
Education Department in secondary schools. 

(2) In addition, a holiday loading of 17.5% on four weeks' 
holidays shall be allowed to the employee in each year. 

(3) If after one month's continuous service an employee 
lawfully terminates her employment or her employment is 
terminated by the employer through no fault of the 
employee, such employee shall be granted pay in lieu of 
term and recreational leave and holiday loading proportion- 
ate to her length of service. 

(4) Any employee who is justifiably dismissed for 
misconduct shall not be entitled to the provisions of this 
clause. 

(5) An employee appointed during a term or who does not 
serve for a full teaching year shall be entitled only to the 
benefits of this clause in proportion to the ratio which the 
actual period of teaching bears to a full year. 

(6) Term and recreational leave and holiday loading shall 
be paid for in advance at the conclusion of each term. 

12.—Travelling Allowances 
Upon transfer or appointment to a country centre a teacher 

shall be paid all expenses reasonably and actually incurred 
whilst travelling. 

$ per week 
6 43.50 
5 35.60 
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13.—Long Service Leave. 
The Long Service Leave provisions which apply to 

pre-school teachers employed by the Pre-School Board shall 
apply to employees under this award. 

14.—Record. 
(1) The employer shall keep or cause to be kept a record 

wherein shall be entered: 
(a) The name of each employee 
(b) The nature of the employment 
(c) The total sessions worked weekly 
(d) The salaries paid therefore. 

(2) The employer shall be responsible for the proper 
posting of the record and such record shall be open for 
inspection by a duly accredited representative of the union 
during working hours. Provided that if the record be not 
available when the representative calls, it shall be made 
available for inspection within twenty-four hours. 

15.—Payment of Salaries. 
Salaries shall be paid weekly or fortnightly at the option 

of the employer. Where an employee's service has been 
terminated in accordance with this award, payment of all 
wages due shall be made at the time the employee ceases 
employment. 

16.—Present Rates and Conditions. 
Nothing herein contained shall entitle the employer to 

reduce the salaries and conditions of any employee who at 
the date of this award is being paid a higher salary than the 
minimum prescribed for her class of work. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
makes it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 

practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 
Where such position no longer exists but there are 
other positions available, for which the employee 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 



(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for the 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of a employee proceeding 
on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

18.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, de-facto wife or de-facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 

or stepchild be entitled on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the employee otherwise would have 
been on duty and shall not be granted in any case where the 
employee would have been off duty in accordance with her 
roster, or on long service leave, annual leave, sick leave, 
workers' compensation, leave without pay or on a public 
holiday. 

19.—Superannuation. 
(1) Employer Contributions: 

(a) From 15 May 1989 the employer shall contribute 
3% of ordinary time earnings per eligible em- 
ployee into Westscheme which complies with the 
guidelines established by the Occupational Super- 
annuation Commission. 

(b) Employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of one week. 

(2) Definitions: 
"Approved Fund" shall mean a fund which has been 

established by an on behalf of the employer for the 
purposes of Occupational Superannuation and 
which complies with the Australian Government's 
Operational Standards for Occupational Superan- 
nuation. 

"Ordinary time earnings" shall mean the salary, wage 
or other remuneration regularly received by the 
employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

"Eligible employee" means a full-time, part-time or 
casual employee for whom 3% of ordinary time 
earnings is greater than $3.00 in the case of 
part-time and casual employees, and greater than 
$4.00 in the case of full-time employees. 

(3) Qualifying Period: 
All new employees shall serve a qualifying period of 

service in three calendar months with the employer before 
becoming entitled to the employer contributions mentioned 
in subclause (1) of this clause. Such employer contributions 
shall apply from the date of commencement. 

(4) Exemptions: 
(a) Employers of employees who are covered by a 

Superannuation Award or Agreement made pursu- 
ant to the Industrial Relations Act 1979 shall be 
exempted from the provisions of this clause. 

(b) An employer who provides superannuation under 
an Approved Company Fund to employees shall, 
in respect of those employees, and by agreement 
with the Union, pay the contributions specified in 
paragraph (a) of subclause (2) of this clause to 
such Approved Company Fund. 

(5) Operative Date: 
This clause shall operate on and from 15 May 1989. 
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20.—Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry, and to enhance the career opportunities 
and job security of employees in the industry. 

(2) At each centre or service a consultative mechanism 
may be established by the employer, or where requested by 
the employees or their union, shall be established. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of the particular centre or 
service. 

(3) Where a consultative mechanism is established, it 
shall be free to address any matters which are consistent with 
the objectives as outlined in subclause (1) of this clause. 

(4) Discussions that take place within the framework of 
the consultative mechanism will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting state standards; 

(b) the majority of employees affected by any 
proposed change at the centre or service must be 
informed of the proposed change, and the majority 
of such employees, must genuinely agree with the 
proposal; 

(c) any proposed agreement shall not, in the context 
of a total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award, and no employee shall have a lesser 
income as a result of the conditions proposed in 
the agreement; 

(d) when discussions affect wages and/or conditions 
of employment, the union must be invited to 
participate; 

(e) the parties to the award, shall not unreasonably 
oppose any proposed agreement which results 
from the consultative process outlined in this 
clause; 

(f) any agreement proposed pursuant to this clause, 
relating to an award matter, shall be subject to 
ratification by the Western Australian Industrial 
Relations Commission and, if it is approved, such 
agreement shall then operate as a schedule to this 
award and take precedence over any provision of 
this award to the extent of any inconsistency; 

(g) if agreement to any proposal arising out of the 
consultative process outlined in this clause cannot 
be reached, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

Schedule of Respondents. 
Catherine McAuley Centre—Day Care 
Station Street 
WEMBLEY WA 6014 
Bassendean Day Care Centre 
30 Whitfield Street 
BASSENDEAN WA 6054 
Ngal-a Day Care Centre 
1 Jarrah Road 
SOUTH PERTH WA 6151 
Esme Fletcher Day Nursery 
Cnr. Parry and High Streets 
FREMANTLE WA 6160 
Children's Protection Society 
286 Beaufort Street 
PERTH WA 6000 
Claremont Nursery School & Day Care Centre 
262 Stirling Highway 
CLAREMONT WA 6010 
Babies Nursery School, Welshpool 
47 Norman Street •< 
WELSHPOOL WA 6106 
Girrawheen Child Care Centre 
54 Hudson Avenue 
GIRRAWHEEN WA 6064 

Marjorie Mann Lawley Day Care Centre 
30 Clifton Crescent 
MT LAWLEY WA 6050 

DATED at Perth this 21st day of February, 1984. 
Commissioner. 

LABORATORY AND TECHNICAL EMPLOYEES' 
(PETERS (W.A.) LIMITED) AWARD of 1981 

No. 12 of 1981. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 16th day of March, 1993. 
J. CARRIGG, 

Registrar. 

Laboratory and Technical Employees' (Peters (W.A.) 
Limited) Award of 1981 
Award No. 12 of 1981. 

1.—Title. 
This award shall be known as the "Laboratory and 

Technical Employees' (Peters (W.A.) Limited) Award of 
1981" and replaces any other award that may have 
previously bound the respondent to the extent covered by the 
scope clause of this award. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Hours of Work 
7. Meal Break 
8. Overtime 
9. Shift Work 

10. Public Holidays 
11. Absence Through Sickness 
12. Bereavement Leave 
13. Annual Leave 
14. Long Service Leave 
15. Maternity Leave 
16. Right of Entry 
17. Record 
18. Fares and Travelling Time 
19. Car Allowance 
20. Miscellaneous 
21. No Reduction 
22. Lower and Higher Grade Duties 
23. Certificate of Service 
24. Termination of Employment 
25. Stand Down 
26. Classification Structure and Definitions 
27. Wages 
28. Liberty to Apply 
29. Payment of Wages 
30. Workplace Flexibility and Career Pathing 

Respondent 
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3.—Area. 
This award shall apply within that area occupied and 

controlled by Peters (W.A.) Limited at Roe Street, Perth. 

4.—Scope. 
This award shall apply to employees employed by the 

respondent to perform work falling within the definitions 
contained in Clause 26.—Definitions hereof. 

5.—Term. 
This Award shall be effective as from the beginning of 

the first pay period commencing on or after 20th August 
1981 for a period of two years. 

6.—Hours of Work. 
(1) Subject to the provisions of this clause the ordinary 

hours of work shall be an average of 38 per week to be 
worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 28 
consecutive days. 

(2) The ordinary hours of work shall be worked between 
6.00 a.m. and 6.00 p.m. Monday to Friday inclusive. The 
daily start and finish times worked within the spread of 
hours provided by this subclause, may be varied by the 
employer giving reasonable notice of his intention to do so: 
provided that such notice shall not be given any later than 
12.00 noon on the day preceding the day upon which the 
changed start and finish times are to take effect. 

(3) (a) A break of ten minutes shall be allowed in the 
morning. 

(b) In the afternoon employees shall be permitted to 
consume refreshments without ceasing work. 

SECTION B—implementation of 38 Hour Week: 
(1) Except as provided in subclause (4) hereof, the method 

of implementation of the 38 hour week may be any one of 
the following: 

(a) by workers working less than eight hours each 
day; or 

(b) by workers working less than eight hours on one 
or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all workers will be off duty during a 
particular work cycle; or 

(d) by rostering workers off duty on various days of 
the week during a particular work cycle so that 
each worker has one day of ordinary hours off duty 
during that cycle. 

(e) any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub- 
clause (1) of Clause 10.—Public holidays, of this 
award. 

(2) In each plant, an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the employees 
concerned. 

(3) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of workers in 
the plant or establishment concerned. 

(4) Notice of Days Off Duty. 
Except as provided in subclause (4) hereof, in cases 

where, by virtue of the arrangement of his ordinary working 
hours, a worker in accordance with paragraphs (c) and (d) 
of subclause (1) hereof, is entitled to a day off duty during 
his work cycle, such worker shall be advised by the 
employer at least four weeks in advance of the day he is to 
take off duty. 

(5) (a) An employer, with the agreement of the majority 
of workers concerned, may substitute the day a 

worker is to take off in accordance with para- 
graphs (c) (d) of subclause (1) hereof, for another 
day in the case of a breakdown in machinery or 
a failure or shortage of electric power or to meet 
the requirements of the business in the event of 
rush orders or some other emergency situation. 

(b) An employer and worker may by agreement 
substitute the day a worker is to take off for 
another day. 

(c) An employer may institute a banking system of 
Rostered Days Off. 

Employees would therefore work on what 
would normally have been their rostered day off 
and accrue an entitlement to bank a rostered day 
off to be taken at a mutually convenient time for 
both the employee and the employer. 

No payments or penalty payment shall be made 
to employees working under this substitute 
banked Rostered Day Off. However the employer 
will maintain a record of the number of Rostered 
Days banked and will apply the Average Pay 
System during the weeks when an employee elects 
to take a banked Rostered Day Off. 

Employees terminating prior to taking any 
banked Rostered Day(s) Off shall receive the 
following: 

Average weekly pay x Number of Banked 
5 Substitute Days 

7.—Meal Break. 
(1) Not less than thirty minutes nor more than one hour 

shall be allowed for a meal each day between the hours of 
11.00 a.m. and 2.00 p.m. Monday to Friday inclusive.. 

(2) When an employee is required for duty during any 
meal time whereby his meal time is postponed for more than 
one hour, he shall be paid at overtime rates until he gets his 
meal. 

8.—Overtime. 
(1) All time worked before the usual starting time or after 

the usual finishing time on any day, Monday to Friday 
inclusive, shall be paid for at the rate of time and one-half 
for the first two hours and double time thereafter. 

(2) (a) Work done on Saturday after 12 noon or on 
Sundays shall be paid for at the rate of double 
time. 

(b) Work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and one-half. 

(3) Work done on a Saturday prior to 12 noon shall be paid 
for at the rate of time and one-half for the first two hours 
and double time thereafter. 

(4) (a) When overtime work is necessary it shall, wher- 
ever reasonably practicable, be so arranged that 
employees have at least eight consecutive hours 
off duty between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination 
of his ordinary work on one day and the 
commencement of his ordinary work on the next 
day that he has not at least eight consecutive hours 
off duty between those times shall, subject to this 
subclause, be released after completion of such 
overtime until he has had eight consecutive hours 
off duty without loss of pay for ordinary working 
time occurring during such absence. 

(c) If, on the instructions of his employer, such an 
employee resumes or continues work without 
having had such eight consecutive hours off duty, 
he shdl be paid at double rates until he is released 
from duty for such period and he shall then be 
entitled to be absent until he has had eight 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 



(5) (a) When an employee is recalled to work after 
leaving the job he shall be paid for at least three 
hours at overtime rates. 

(b) Notwithstanding the provisions of paragraph (a) 
hereof, an employee required to attend for duty on 
a Saturday, Sunday or Public Holiday, the 
principal reason for such attendance being the 
requirement to examine or remove incubator 
plates, shall receive payment as follows: 

(i) Where the time worked does not exceed 
thirty minutes—payment of one hour's pay 
at the appropriate overtime rate. 

(ii) Where the time worked exceeds thirty min- 
utes but does not exceed one hour—payment 
of two hours pay at the appropriate overtime 
rate. 

(iii) Where the time worked exceeds one hour— 
payment shall be made in accordance with 
paragraph (a) hereof. 

(6) An employee shall not be compelled to work for more 
than six hours without a break for a meal. 

(7) (a) An employee required to work overtime for more 
than two hours without being notified on the 
previous day or earlier that he will be so required 
to work shall be supplied with a meal by the 
employer or paid three dollars and sixty five cents 
for a meal. 

(b) If the amount of overtime required to be worked 
necessitates a second or subsequent meal the 
employer shall provide such meals or pay an 
amount of two dollars and fifty five cents for each 
second or subsequent meal unless he has notified 
the employee concerned on the previous day or 
earlier that such second or subsequent meal will 
also be required. 

(c) No meal need be provided or payment made to an 
employee living in the same locality as his usual 
place of work who can reasonably return home for 
any such meal. 

(d) If an employee in consequence of receiving such 
notice has provided himself with a meal or meals 
and is not required to work overtime or is required 
to work less overtime than notified, he shall be 
paid the amounts above prescribed in respect of 
the meals not then required. 

(8) (a) An employer may require any employee to work 
reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirement. 

(b) No organisation party to this award, or an 
employee or employees covered by this award, 
shall in any way, whether directly or indirectly, be 
a party to or concerned in any ban, limitation or 
restriction upon the working of overtime in 
accordance with the requirements of this sub- 
clause. 

9.—Shift Work. 
(1) An employer may, if and when required, place an 

employee or employees on shift work, but before doing so 
he shall give notice of his intention to the union and of the 
intended starting and finishing times of ordinary working 
hours of the respective shifts. 

(2) (a) Where any work related to processing is carried 
out on shifts other than day shift and less than five 
consecutive afternoon or five consecutive night 
shifts are worked then the employee on such 
afternoon or night shifts shall be paid at overtime 
rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason 
of the fact that work on the process is not carried 
out on a Saturday or Sunday or on any public 
holiday. 

(3) An employee on shift work shall be paid 15% in 
addition to the ordinary rate when working any shift other 
than day shift, subject to the provisions of subclause (2) 
herein. 

(4) Where three shifts are worked, a meal break of not less 
than twenty minutes shall be allowed in each shift and paid 
for. 

(5) Where an employee is not required to work a shift in 
accordance with his given roster because of any of the 
holidays prescribed in clause 10 of this award, he shall be 
paid the shift loading prescribed in subclause (3) of this 
clause for that shift. 

10.—Public Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject as hereinafter provided, be allowed 
as holidays without deduction of pay namely: 
New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the 
parties, in lieu of any of the days named in the 
subclause. 

(b) When any of the days mentioned in subclause 
(l)(a) hereof falls on a Saturday or a Sunday the 
holiday shall be observed on the next succeeding 
Monday and when Boxing Day falls on a Sunday 
or a Monday the holiday shall be observed on the 
next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduc- 
tion of pay and the day for which it is substituted 
shall not be a holiday. 

(2) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a public holiday or, as the case may be, 
a public half-holiday for the purposes of this award within 
the district or locality specified in the proclamation. 

11.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary 
hours of work by reason of personal ill health or 
injury shall be entitled to payment during such 
absence in accordance with the provisions of this 
clause. 

(b) An employee who works an average of 38 
ordinary hours each week during a particular work 
cycle shall be entitled to pay during such absence 
calculated as follows: 
duration of absence appropriate weekly rate 
  x   
ordinary hours nor- 5 

mally 
worked that day 
An employee shall not be entitled to claim 

payment for personal ill health or injury nor will 
his sick leave entitlement be reduced if such ill 
health or injury occurs on the week day he is to 
take off duty occasioned by Clause 6.—Hours of 
Work of this award. 

(c) Notwithstanding the provisions of paragraph (b) 
of this subclause an employer may adopt an 
alternative method of payment of sick entitle- 
ments where the employer and the majority of his 
employees so agree. 

(d) Entitlement to payment shall accrue at the rate of 
l/6th of a week for each completed month of 
service with the employer. 

(e) If in the first or successive years of service with 
the employer an employee is absent on the ground 
of personal ill health or injury for a period longer 
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than his entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, 
or at the time the employee's services terminate, 
if before the end of that year of service, to the 
extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence 
or a hospital as a result of his personal ill health 
or injury for a period of seven consecutive days 
or more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the employee of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b), 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 13.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time that leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 13.—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 

clause (2) of the Long Service Leave provisions published 
in volume 59 of the Western Australian Industrial Gazette 
at pages 1-6, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmitter shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

12.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, de facto wife or de facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 
or stepchild be entitled, on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of his 
employer. Provided that payment in respect of bereavement 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any case 
where the employee concerned would have been off duty in 
accordance with his roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay 
or on a public holiday. 

13.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment as prescribed shall 
be allowed annually to a employee by his employer after a 
period of twelve months' continuous service with such 
employer. 

(2) An employee before going on leave shall be paid the 
wages he would have received in respect of the ordinary 
time he would have worked had he not been on leave during 
the relevant period. 

(3) During a period of annual leave an employee shall 
receive a loading of 17 1/2 per cent calculated on his 
ordinary rate of wage. Provided that where the employee 
would have received any additional rates for work per- 
formed in ordinary hours, as prescribed by this award, had 
he not been on leave during the relevant period and such 
additional rates would have entitled him to a greater amount 
than the loading of 17 1/2 percent, then such additional rates 
shall be added to the rate of wage inlieuofthel71/2 percent 
loading. Provided further, that if the additional rates would 
have entitled him to a lesser amount than the loading of 17 
1/2 per cent, then such loading of 17 1/2 per cent shall be 
added to his ordinary rate of wage in lieu of the additional 
rates. 

(4) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(5) (a) An employee whose employment terminates after 
he has completed a twelve monthly qualifying 
period and who has not been allowed the leave 
prescribed under this award in respect of that 
qualifying period shall be given payment in lieu 
of that leave, in lieu of so much of that leave as 
has been allowed unless:— 

(i) he has been justifiably dismissed for miscon- 
duct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If, after one month's continuous service in any 
qualifying twelve monthly period a worker law- 
fully leaves his/her employment or his/her em- 
ployment is lawfully terminated by the employer 



through no fault of the worker, the worker shall 
be paid one-thirteenth of a week's pay at his 
ordinary rate in respect of each completed week 
of continuous service. 

(6) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid 

(7) Any time in respect of which an employee is absent 
from work except time for which he is entitled to claim sick 
pay or time spent on holidays or annual leave as prescribed 
by this award shall not count for the purpose of determining 
his right to annual leave. 

(8) In special circumstances and by mutual consent of the 
employer, the employee and the union concerned, annual 
leave may be taken in not more than two periods. 

(9) The provisions of this clause shall not apply to casual 
employees. 

14.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 61 

of the Western Australian Industrial Gazette at pages 22 to 
27, both inclusive, are hereby incorporated in and shall be 
deemed to be part of this award. 

15.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than 4 weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to die employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 

as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which die leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed 4 weeks from the 
date of notice in writing by the employee to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessaiy before her return to work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction e 
with maternity leave, take any annual leave or * •- 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
her absence on maternity leave. 



(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than 4 weeks prior to the 
expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. 

Where such position no longer exists but there 
are other positions available for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

16.—Right of Entry. 
(1) A duly accredited representative of the union shall be 

permitted to interview employees on the business premises 
of the employer during non-working times or meal breaks. 

(2) Provided that in the case of a dispute between the 
union and the employer, an accredited representative of the 
union upon prior notification to the employer shall be 
permitted to inspect work places and related equipment and 
interview employees covered by this award during the usual 
business hours of the employer. 

17.—Record. 
(1) A record, or records, shall be kept in each establish- 

ment by the employer wherein shall be entered— 
(a) The full name and last known residential address 

of each employee. 

(b) The age of each employee under the age of 
twenty-one years. 

(c) The nature of the work performed by each 
employee. 

(d) The classification of each employee and the year 
of experience level attained. 

(e) The daily hours, including overtime [if any], 
worked by each employee. 

(f) The weekly wage paid, including overtime (if 
any), to each employee and the employee's 
signature acknowledging such payment, if correct. 

Such record, or records, shall be open to a duly accredited 
representative of the Union during the usual business hours 
for the purpose of inspecting and recording such informa- 
tion. 

18.—Fares and Travelling Time. 

(1) (a) An employee who, on any day, or from day to day 
is required to work at a job away from his 
accustomed work place shall, at the direction of 
his employer, present himself for work at such job 
at the usual starting time. 

(b) An employee to whom paragraph (a) of this 
subclause applies shall be paid at ordinary rates 
for time spent in travelling between his home and 
the job and shall be reimbursed for any fares 
incurred in such travelling, but only to the extent 
that the time so spent and the fares so incurred 
exceed the time normally spent and the fares 
normally incurred in travelling between his home 
and his accustomed work place. 

(c) An employee who with the approval of his 
employer uses his own means of transport for 
travelling to or from outside jobs shall be paid the 
amount of excess fares and travelling time which 
he would have incurred in using public transport 
unless he has an arrangement with his employer 
for a regular allowance. 

(2) For travelling during working hours from and to the 
employer's place of business or from one job to another, an 
employee shall be paid by the employer at ordinary rates. 
The employer shall pay all fares and reasonable expenses in 
connection with such travelling. 

19.—Car Allowance. 

The employer shall pay an employee an allowance at the 
rate of 31 cents for each kilometre travelled if such 
employee is required to use his private motor vehicle on the 
employers business. 

20.—Miscellaneous. 

(1) The employer shall provide each employee with a 
locker wherein the equipment and protective clothing 
ordinarily required for the performance of his duties may be 
kept and the employer shall thereby be relieved of 
responsibility for the loss of such equipment, except in the 
case of loss by fire. 

(2) (a) The employer shall have available a sufficient 
supply of protective equipment [as, for example, 
glasses, gumboots, helmets, overalls, dust coats or 
other efficient substitutes thereof] for use by his 
employees when employed on work for which 
protective equipment is reasonably necessary. 

(b) An employee shall sign an acknowledgement 
when he receives any article of protective equip- 
ment and shall return that article to the employer 
when he has finished using it or on leaving his 
employment. 



(3) Adequate lighting shall be provided within the limit 
of the S.A.A. Code on Artificial Lighting of Buildings, (A.S. 
CA30-1965) as follows:— 

General Areas—300 LUX 
♦Bench—500 LUX 
♦Denotes tasks where precautions against reflecting 
glare are essential. 

(4) The employer shall provide a notice board for the 
posting of union notices. 

21.—No Reduction. 
Nothing contained in this Award shall entitle an employer 

to reduce the wage of any employee, who at the date of this 
award, was being paid a higher rate of wage than prescribed 
for his or her class of work. 

22.—Lower and Higher Grade Duties. 
(1) An employee who is called upon to perform work of 

a lower grade than that in which he is normally engaged 
shall suffer no reduction in his wage on that account. 

(2) An employee who, on any day, is called upon to 
perform work at a higher grade than that in which he is 
normally engaged shall be paid at the rate of the first year 
of experience prescribed for the classification and level of 
duties he is performing, provided that the work performed 
in the higher grade is of more than four hours duration in 
which case he shall be paid at the higher rate for the whole 
of that day. 

23.—Certificate of Service. 
Upon termination of employment the employer when 

requested by the employee shall provide him with a 
certificate of service stating length of service, duties 
performed and classification details. 

24.—^Termination of Employment. 
(1) Except in the case of a casual employee, the contract 

of hire of every employee shall be weekly and terminable 
by one week's notice on either side given on any day or, in 
the event of such notice not being given, by the payment of 
one week's pay by the employer or the forfeiture of one 
week's pay by the employee. 

(2) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself for duty, except where such absence from 
work is due to illness and comes within the provisions of 
clause 11.—Absence Through Sickness or such absence is 
on account of holidays to which the employee is entitled 
under the provisions of this award. 

(3) The contract of hire of a casual employee shall be 
hourly and terminable by one hour's notice on either side 
given at any moment or in the event of such notice not being 
given, by the payment of one hour's pay by the employer 
or the forfeiture of one hour's pay by the employee. 

(4) Nothing contained in this clause shall affect the right 
of the employer to dismiss an employee without notice for 
misconduct provided that an employee dismissed for 
misconduct other than theft, wilful damage or assault shall 
be entitled to the payment of wages up to the time of 
dismissal. 

25.—Stand Down. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the break-down of the employer's machinery or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

26.—Classification Structure and Definitions. 
(1) Level 1 Laboratory Technical Assistant: 

(a) A Level 1 Laboratory Technical Assistant: 
(i) shall have attained a grade of C or better in 

the Certificate of Secondary Education Ex- 
amination or equivalent in mathematics, in a 
biological science subject and/or chemistry 
if appropriate; 

(ii) shall hold a Certificate in Introductory 
Laboratory Skills (issued by TAPE) or a 
recognised equivalent; and 

(iii) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
to perform the duties of a Level 1 Laboratory 
Technical Assistant. 

(b) An employee at this level: 
(i) shall perform technical duties in chemical, 

physical and microbiological analysis; 
(ii) shall be responsible for the quality of his/her 

own work subject to detailed direction; and 
(iii) shall work in a team environment under 

routine supervision and undertake duties in 
a safe and responsible manner. 

Indicative of the tasks which an employee 
at this level may perform are the following: 

— sample collection; 
— cleaning of equipment and facilities; 
— media preparation and decontamination; 
— majonnier testing of fats and solids; 
— limited interpretation of results; 
— undertake training for progression to 

Level 2. 
(2) Level 1 Developmental Technical Assistant: 

(a) A Level 1 Developmental Technical Assistant: 
(i) shall have attained a Grade C or better in the 

Certificate of Secondary Education Exami- 
nation or equivalent in mathematics, in a 
biological science subject and/or chemistry 
if appropriate; and 

(ii) shall be classified as a trainee until he/she 
develops the necessary skills and knowledge 
to perform the duties of a Level 1 Develop- 
mental Technical Assistant. 

(b) An employee at this level: 
(i) shall perform basic technical duties relating 

to product development and improvement; 
(ii) shall be responsible for the quality of his/her 

own work subject to detailed direction; and 
(iii) shall work in a team environment under 

routine supervision and undertake duties in 
a safe and responsible manner. 

Indicative of the tasks which an employee 
at this level may perform are the following: 
— kitchen maintenance; 
— mix and hand sample preparation; 
— assistance in sensory evaluations; 
— undertake training for progression to 

Level 2. 
(3) Level 2 Laboratory Technician: 

(a) A Level 2 Laboratory Technician: 
(i) shall have attained a Grade C or better in the 

Certificate of Secondary Education Exami- 
nation or equivalent in mathematics, in a 
biological science subject; 

(ii) shall have at least two years' experience as 
a Laboratory Technical Assistant (or other 
appropriate industry experience which ena- 
bles the required duties to be undertaken); 

(iii) shall hold a Certificate in Laboratory Prac- 
tices (Biological and Physical Sciences) or a 
Certificate in Laboratory Practices (Biologi- 
cal Sciences) or a recognised equivalent; and 

(iv) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 2 Laboratory Technician. 

(b) An employee at this level: 
(i) shall be able to perform technical duties of 

some complexity in accordance with ac- 
cepted procedures independently or under 
direction from a Technical Officer; 
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(ii) shall be able to interpret result, exercise 
professional judgement and alert the appro- 
priate personnel regarding the non-confor- 
mance to accepted standards if it is neces- 
sary; 

(iii) shall be able to carry out duties related to 
chemical and microbiological analysis; 

(iv) shall be able to work in a team environment 
under routine supervision; and 

(v) shall be responsible for his/her own work. 
Indicative of tasks which an employee at 

this level may perform are the following: 
— any Level 1 duties; 
— routine and non-routine analysis requir- 

ing a higher level of technical sophisti- 
cation than Level 1 duties without 
formulation of procedures; 

— calibration of equipment; 
— participate in the training and supervi- 

sion of Level 1 Laboratory Technical 
Assistants; 

— undertake training for progression to 
Level 3. 

(4) Level 2 Developmental Technician: 
(a) A Level 2 Developmental Technician; 

(i) shall have attained a Grade C or better in the 
Certificate of Secondary Education Exami- 
nation or equivalent in mathematics and in 
another science subject; 

(ii) shall have two years or more experience as 
a Level 1 Developmental Technical Assistant 
or other appropriate industry experience 
which enables the required duties to be 
undertaken; 

(iii) shall hold a Certificate in Laboratory Prac- 
tices (Biological and Physical Sciences) or a 
Certificate in Laboratory Practices (Biologi- 
cal Sciences) or a recognised equivalent; and 

(iv) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 2 Developmental Technician. 

(b) An employee at this level; 
(i) shall be able to carry out research and 

developmental tasks of some complexity 
under direction from a Level 3 Technical 
Officer; 

(ii) shall be able to work in a team environment 
under routine supervision; and 

(iii) shall be responsible for the quality of his/her 
own work. 

Indicative of tasks which an employee at 
this level may perform are the following: 
— any Level 1 duties; 
— sensory evaluation and interpretation of 

results 
— stock-taking and purchase of materials 

and consumables; 
— maintenance of the flavour collection; 
— liaison with suppliers and requesting 

flavour samples; 
— assisting in organising factory trials and 

participating in them if it is necessary; 
— participate in the training and supervi- 

sion of Level 1 Developmental Techni- 
cal Assistants; 

— undertake training for progression to 
Level 3. 

(5) Level 3 Laboratory Technical Officer: 
(a) A Level 3 Laboratory Technical Officer: 

(i) shall have obtained either an Associate 
Diploma of Applied Science (Laboratory 
Techniques, Biology and Chemistry) or a 

recognised equivalent or a superior appropri- 
ate qualification; 

(ii) shall have experience as a Laboratory Tech- 
nician (or other appropriate industry experi- 
ence which enables the required duties to be 
undertaken); and 

(iii) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 3 Laboratory Technical Officer. 

(b) An employee at this level: 
(i) shall direct and supervise Level 1 and Level 

2 employees; 
(ii) shall be responsible for the manner, accuracy 

and timing of work which is performed under 
his/her supervision; 

(iii) shall report results in the agreed manner, 
shall advise Quality Assurance about non- 
conformance with agreed specifications or 
acceptable priorities and/or conditions; and 

(iv) shall write up procedural instruction for 
inclusion in the laboratory manual. 

Indicative of the tasks which an employee 
at this level may perform are the following: 
— any Level 1 or Level 2 duties; 
— routine and non-routine analysis requir- 

ing a higher level of technical sophisti- 
cation; 

— allocation of duties and jobs to Level 1 
and Level 2 employees; 

— testing for potential palliogens; 
— maintaining and pursuing NATA signa- 

tory status and maintaining NATA 
registration standards; 

— undertake training for progression to 
Level 4. 

(6) Level 3 Developmental Technical Officer: 
(a) A Level 3 Developmental Technical Officer: 

(i) shall have obtained a Diploma in Food 
Technology Studies or a degree in Applied 
Science (Home Economics) or a recognised 
appropriate equivalent qualification; 

(ii) shall have experience as a Level 2 Develop- 
mental Technician or other appropriate in- 
dustry experience which enables the required 
duties to be undertaken; and 

(iii) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 3 Developmental Technician 
Officer. 

(b) An employee at this level: 
(i) shall be able to apply knowledge, judgement 

and skill to the process of product develop- 
ment and improvement; 

(ii) shall be responsible for the quality of his/her 
own work; and 

(iii) shall carry out developmental work of some 
complexity under general direction of an R 
& D Project Co-ordinator. 

Indicative of tasks which an employee at 
this level may perform Ire the following: 
— any Level 1 or Level 2 duties; 
— operation of taste panels for sensory 

evaluation; 
— preparation and collation of taste panel 

results; 
— appraising alternative raw materials; 
— appraising potential agency lines; 
— participate in training and supervision 

of Level 1 and Level 2 Developmental 
Assistants and Developmental Techni- 
cians. 
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(7) Leading Laboratory Technical Officer: 
(a) A Leading Laboratory Technical Officer: 

(i) shall have the qualifications and experience 
of a Laboratory Technical Officer as defined 
in subclause 5(a) of this clause; and 

(ii) shall have a thorough knowledge of both 
chemical and microbiological analysis and 
shall have sufficient experience of both of 
these fields to enable such thorough knowl- 
edge. 

(b) An employee at this level in addition to Level 3 
duties: 

(i) shall be responsible and accountable for the 
administration and operation of the labora- 
tory complex; 

(ii) shall co-ordinate laboratory activities; 
(iii) shall liaise with the Laboratory Manager on 

general and specific laboratory administra- 
tion; 

(iv) shall be responsible for such administrative 
duties within the laboratory as the organisa- 
tion of overtime roster, processing of time 
sheets and clock cards and supply of protec- 
tive clothing; 

(v) shall update and maintain the laboratory 
manual; and 

(vi) shall liaise with QA, R&D and production 
to regulate and assess new work require- 
ments. 

(8) Casual Employee: 
A casual employee is an employee who is engaged on an 

hourly contract of hire and fire, is classified in accordance 
with the foregoing definitions and paid in the prescribed 
manner for such an employee. 

(9) (a) Promotion within a level will be based on the 
acquisition of skills and demonstrated competence 
in performance of tasks at that level. 

(b) Promotion from one level to another will be 
dependent on the following: 

(i) achievement of appropriate qualifications; 
(ii) acquisition of skills at the level being sought 

as well as basic levels; 
(iii) job availability. 

(c) The determination whether an individual success- 
fully acquired a certain skill level or not will be 
subject to an agreement between the employee 
concerned and the Laboratory Manager. 

(d) Should no agreement be reached regarding a 
promotional criteria as referred to in subclauses 
9(b)(i) and 9(b)(ii) of this clause, the matter may 
be referred to Senior Management and the Union 
for determination. 

27.—Wages. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not to pursue 
any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The following shall be the rates of ordinary wages 
payable to employees covered by this award: 

Wage 
per week 

$ 
Level 1 
Level 1 Trainee 382.90 
Level 1 Laboratory Technical Assistant 398.30 
Level 1 Developmental Technical Assistant 398.30 
Level 1 Employee Trained to Level 2 417.90 

Wage 
per week 

$ 
Level 2 
Level 2 Trainee 441.20 
Level 2 Laboratory Technician 451.80 
Level 2 Developmental Technician 451.80 
Level 2 Employee Trained to Level 3 465.20 

Level 3 
Level 3 Trainee 485.40 
Level 3 Laboratory Technical Officer 499.90 
Level 3 Developmental Technical Officer 499.90 
Level 3 Employee Trained to Leading Lab- 

oratory Technical Officer Level 528.90 
Leading Laboratory Technical Officer: 
A Leading Laboratory Technical Officer shall receive the 

appropriate rate for an employee trained to Leading 
Technical Officer Level plus a Leading Laboratory Techni- 
cal Officer allowance of $31.70 per week. 

(2) Notwithstanding the foregoing prescribed wage rates, 
a Level 1 Laboratory Technical Assistant under 20 years of 
age shall receive as an ordinary rate of wage, a percentage 
of the level 1 employee weekly rate shown for such 
classification, calculated to the nearest ten cents, on the 
following basis: 

% 
17 years of age and under 52 
18 years of age 62 
19 years of age 75 

(3) A casual employee shall receive twenty percent in 
addition to the appropriate ordinary rate prescribed in this 
clause. 

(4) Notwithstanding that implied in the aforegoing: 
(a) A new employee 20 years of age or over without 

relevant food industry experience shall be subject 
to a six month probationary period which shall 
count as experience or it may be partially 
recognised by agreement between the employer 
and the union. 

(b) A new employee with formal qualifications and 
relevant food industry experience shall be subject 
to a six month assessment/probationary period (if 
desired by the employer) but if the employee's 
performance is satisfactory, i.e. the employer 
wishes to retain the employee's services, all 
relevant industry experience counts as experience 
(unless it is agreed by the union that special 
circumstances exist) and thereafter the appropriate 
pay rate shall apply respectively. 

(c) An employee whilst under assessment/probation 
shall receive the level 1 employee rate of pay 
attached to that employee's classification. 

28.—Liberty to Apply. 
Liberty to apply is reserved to the union with respect to 

Long Service Leave and Study Leave. 

29.—Payment of Wages. 
(1) Employee who actually works 38 ordinary hours each 

week: 
In the case of an employee whose ordinary hours of work 

are arranged so that he works 38 ordinary hours each week, 
wages shall be paid weekly. 

(2) Employee who works an average of 38 ordinary hours 
each week: 

In the case of an employee whose ordinary hours of work 
are arranged so that he works an average of 38 ordinary 
hours each week during a particular work cycle, wages may 
be paid weekly according to a weekly average of ordinary 
hours worked even though more or less than 38 ordinary 
hours may be worked in any particular week of the work 
cycle. 
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(3) Commencement and Termination of Employment: 

(a) An employee who lawfully leaves his employ- 
ment or is dismissed for reasons other than 
misconduct shall be paid all moneys due to him 
at the termination of his service with the em- 
ployer, before leaving the employer's premises or 
alternatively (except in the case of casual employ- 
ees) a cheque for the amount due may be 
forwarded to the employee's last known address 
within 48 hours of such termination. 

(b) An employee who commences employment dur- 
ing a work cycle shall either— 

(i) receive payment for any Day Off duty 
occasioned by Clause 6.—Hours of Work 
only for the hours accrued toward that day off 
during the work cycle; 

(ii) be paid for the hours actually worked in that 
work cycle and not be granted a day off with 
pay. 

(c) An employee who has not taken the Day Off due 
to him during the work cycle in which employ- 
ment is terminated, the wages due to that 
employee shall include a total of hours accrued 
toward that day off during that work cycle for 
which payment has not already been made. 

(d) Where the employee has taken a Day Off during 
the work cycle in which employment is termi- 
nated, the wages due to that employee shall be 
reduced by the total of hours for which payment 
has already been made but which have not accrued 
toward that Day Off during the work cycle. 

(4) Payment for Day Off: 

(a) An employee who is absent from duty other than 
on a public holiday or day in lieu thereof, paid sick 
leave, or bereavement leave shall have his 
payment for any Day Off duty occasioned by 
subclause (1) of Clause 9.—Hours of Work of this 
award reduced proportionately. 

(5) All wages shall be paid by electronic fund transfer into 
an account nominated by the employee. In order to avoid 
delay the processing of weekly wages shall be so arranged 
so as to be available to the employee on the appropriate pay 
day. 

30.—Workplace Flexibility and Career Pathing. 

(1) An employee classified in accordance with Clause 
26.—Classification Structure and Definitions, may be 
required to work in either R&D Section or in the 
Laboratory Complex as the need arises. 

(2) The Laboratory Manager shall conduct annual reviews 
for the purpose of: 

(i) performance review; 

(ii) determination of attained skill level; 

(iii) setting objectives/goals with particular reference 
to skill development and career pathing. 

(3) In addition to annual reviews there shall be three- 
monthly progress reviews to monitor and discuss short term 
developments. 

Dated at Perth this 25th day of September, 1981. 

PROMOTION APPEALS— 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

PAB No. 127, 128 and 129 of 1992. 
Between: 

Mr P. Mott 
Mr H. Thomson 
Mr J. Roseveare 

Recommended Applicants. 
and 

Mr D. Pilling 
Appellant. 

BEFORE THE PROMOTIONS APPEAL BOARD 
This 11th day of March 1993. 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR L. VINCENT—MEMBER. 

MR J. LOVE—MEMBER. 

Position: Manager, Swan, Bentley and Mt Henry Health 
Service, East Metro Health Services. 

Appearances: Ms M. Kuhne appeared on behalf of the 
Recommended Applicants. 

Mr K. Trainer appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: These appeals lodged by Mr D. 
Pilling against the recommendations that Mr P. Mott, Mr J. 
Thomson and Mrs J. Roseveare respectively should be 
appointed to the newly created positions of Manager— 
Swan, Bentley and Mt Henry Health Services. These appeals 
were listed for hearing conjointly on 11 March 1993. 

At the outset, Mr J. Ross sought leave to intervene in 
proceedings so as to invite the Board to refrain from hearing 
the appeals until such time as a dispute between the Civil 
Service Association and the Health Department as to the 
identity of the employer of these items was resolved. The 
dispute was the subject of a conference before the Public 
Service Arbitrator pursuant to S.44 of the Industrial 
Relations Act 1979. If the view of the Association prevailed, 
then these appeals would properly be heard in another place 
pursuant to an agreement between the Association and the 
Government of W.A.. The Board accepted the view of the 
employing authority's representatives that until such time as 
an arbitrated decision was available then the employer's 
ruling that the new posts are subject to Hospital Salaried 
Officers' Association coverage should suffice. It is indeed 
true that the C.S.A. has not attempted to seek an arbitrated 
resolution to Application No. 62 of 1992. 

Mr Trainer, who appeared for the appellant, raised the 
preliminary issue of proper jurisdiction. He submitted that 
in relation to Appeal No. 127 of 1992 there could be no valid 
recommendation on foot because the position of Manager 
Swan Health Service was not vacant. His client, Mr Pilling 
had, since 1985, occupied the position of Manager, Swan 
Districts Hospital at Level 9. From 1 January 1992 he had 
complied with his employer's instructions and accepted a 
range of new duties. These duties were listed in Mr Filling's 
statement of evidence and it was submitted that they were 
identical with the duties listed for the newly advertised 
positions. There was no mechanism in the Hospitals Act to 
transfer Mr Pilling from his post and he had been given no 
notice that he was to be removed from the position. In the 
circumstances, Mr Trainer argued that Mr Filling's item had 
effectively been reclassified and in accordance with custom 
and practice he should be given the benefit of that 
reclassification. 

Evidence was adduced to support the position put by Mr 
Trainer from the appellant and from Mr Panizza, an officer 
of the H.S.O.A.. Under cross examination, Mr Pilling 
accepted that his substantive position had been Administra- 
tor, not Manager, and he had been notified that a new 
position was to be created. 
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Ms Kuhne, who appeared for the employing authority, led 
evidence from Mr Waters and Dr Joyner to support her 
contention that Mr Pilling was still, in a substantive 
capacity, an Administrator at Level 9. He was subject to 
redeployment because the duties of his former post had been 
absorbed into the newly created position which was much 
broader in scope and oriented towards the management of 
change. 

The Board rejected the submission on want of jurisdiction 
and proceeded to the merit of the appeals. 

Dr Joyner, who chaired the selection panel, was the key 
witness in terms of the Board's understanding of the real 
requirements of the new positions. He gave us an overview 
of the remarkable development and re-organisation that was 
ongoing in the delivery of efficient and cost effective public 
health services in Western Australia. As Regional General 
Manager of the East Metropolitan Health Service, Dr Joyner 
continued as Chief Executive Officer of Royal Perth 
Hospital with added responsibility for all health services in 
one third of the metropolitan area. The importance of these 
new Manager roles was evidenced by the uncommonly 
senior status of the members of the selection panel. 

The panel had considered thirty applications, with ten 
short listed for interview. Six of those applicants, including 
Mr Pilling, had been adjudged as suitable for appointment, 
that is, capable of fulfilling the role. The task is to choose 
the most suitable or the best applicants and the panel was 
confident that their task had been accomplished. They had 
relied on the essential selection criteria to make their 
choices, although the desirable criteria added to the 
advantage held by the recommendees. 

Referees had been consulted but only to provide 
confirmation or otherwise of the views already formed and 
that had indeed been the outcome. The assessment of the 
referees confirmed the panel's findings. 

Dr Joyner was at pains to reassure Mr Pilling that his 
ability and performance were in no way denigrated; the 
panel felt that those selected were outstanding officers. 

Mr Trainer left no stone unturned in prosecuting Mr 
Filling's claims. He called a minor procession of supporting 
witnesses who were warm in their commendation of Mr 
Filling's efforts as Administrator at Swan District Hospital. 
In those areas of the selection criteria which related to day 
to day hospital management he could at least match the 
claims of Ms Roseveare and Mr Mott. It was the 'big 
picture' appreciation which highlighted the advantages the 
recommended applicants held over the appellant. In discus- 
sions of policy, planning, management, health systems, 
initiative and the like, Mr Filling's vision seemed limited 
to his hospital experience while the other parties demon- 
strated a conceptual framework with a statewide or national 
focus. 

The onus rests on the appellant to demonstrate a better 
claim to the position if an appeal is to succeed. Despite being 
well served by his agent, Mr Pilling was unable to convince 
any member of the Board of a superior claim, so all three 
appeals must be dismissed. The criteria have not been 
traversed in detail because at the end of the day the Board 
would not quarrel with any aspect of the selection panel's 
assessment which was outlined so clearly to us by Dr Joyner. 

FILE DATE LODGED DECISION EFFECTIVE FINALISATION 
NUMBER DATE DATE 

PSA 218/92 18/09/92 Dismissed 16/12/92 
PSA 219/92 18/09/92 Dismissed 16/12/92 
PSA 220/92 18/09/92 Dismissed 16/12/92 
PSA 221/92 18/09/92 Dismissed 16/12/92 
PSA 222/92 18/09/92 Dismissed 16/12/92 
PSA 231/92 12/10/92 Withdrawn 22/12/92 
PSA 232/92 12/10/92 Withdrawn 22/12/92 
PSA 233/92 12/10/92 Withdrawn 22/12/92 
PSA 115/92 11/06/92 Withdrawn 05/01/93 
PSA 224/92 01/10/92 Withdrawn 28/01/93 
PSA 2/93 12/01/93 Dismissed 08/02/93 
PSA 259/92 04/12/92 Reclassified 08/02/93 08/02/93 

to Level 6 
PSA 137/92 30/07/92 Dismissed 09/02/93 
PSA 116/92 12/06/92 Dismissed 16/02/93 
PSA 63/90 15/06/90 Withdrawn 15/02/93 
PSA 234/92 15/10/92 Withdrawn 18/02/93 
PSA 260/92 08/12/92 Withdrawn 18/02/93 
PSA 124/92 26/06/92 Dismissed 22/02/93 
PSA 123/92 26/06/92 Dismissed 22/02/93 
PSA 122/92 26/06/92 Dismissed 22/02/93 
PSA 121/92 26/06/92 Dismissed 22/02/93 
PSA 239/92 23/10/92 Dismissed 25/02/93 
PSA 128/92 13/07/92 Dismissed 23/02/93 
PSA 244/92 04/11/92 Dismissed 26/02/93 
PSA 174/90 23/10/90 Dismissed 11/03/93 
PSA 127/91 20/12/91 Withdrawn 17/09/92 
PSA 178/90 19/11/90 Withdrawn 23/09/92 
PSA 117/92 16/06/92 Withdrawn 25/09/92 
PSA 126/91 20/12/91 Withdrawn 25/09/92 
PSA 128/91 20/12/91 Withdrawn 12/10/92 
PSA 58/91 15/04/91 Withdrawn 14/10/92 
PSA 223/92 25/09/92 Withdrawn 14/10/92 



21/01/92 
16/07/92 
20/03/92 
15/06/90 
26/11/91 
26/11/91 
03/08/92 
15/06/90 
08/06/92 
10/07/92 
16/07/92 
18/09/92 
18/09/92 
18/09/92 
18/09/92 
18/09/92 
18/09/92 
18/09/92 
18/09/92 

Dismissed 
Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 

29/10/92 

09/11/92 

16/10/92 
29/10/92 
30/10/92 
09/11/92 
06/11/92 
06/11/92 
mum 
mum 
18/11/92 
09/12/92 
09/12/92 
16/12/92 
mum 
16/12/92 
16/12/92 
16/12/92 
16/12/92 
mum 
mum 
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Reasons for Decision. 
THE CHAIRPERSON: These are "protective" promotion 
appeals filed in respect of decisions by the employer to 
recommend certain of its employees to fill 25 positions of 
Associate Director (Academic) at various of its institutions. 
Some 64 "outright" appeals involving the same positions 
have already been determined. Reasons for decision have 
issued in respect of all of these. Those reasons included 
comments on the selection processes, the impact of some 
work practices and the role of the Government School 
Teachers Tribunal (hereinafter "the Tribunal") as pre- 
scribed by the Industrial Relations Act 1979 (hereinafter 
"the Act"). 

The appeals dealt with here involve decisions arising out 
of the same frame and must be dealt with in accordance with 
the Act too. The observations expressed in the earlier 
decisions therefore are of no less moment in relation to these 
appeals. 

The positions under appeal were advertised in August 
1991 with a closing date of 23 August 1991. The 
advertisement stated that the position of Associate Director 
(Academic) "is a key educational position, responsible for 
the delivery of educational and training programs" with the 
key responsibilities being the management and delivery of 
a range of educational and training programs. The duties and 
responsibilities were described as follows— 

3.1 Manages the development and delivery of a range 
of educational and training programs, including 
establishing and monitoring quality measurement 
control. 

3.2 Establish and manage effective internal and 
external communication networks, to ensure pro- 
gram objectives are being met. Establish and 
monitor input/output targets as specified in Re- 
source Agreements. 

3.3 Establish college course profiles and negotiate 
profiles and negotiate appropriate level of re- 
sources to be applied to the delivery of a range of 
educational and training programs. 

3.4 Co-ordinate, develop and implement appropriate 
timetables and evaluation processes, for all aca- 
demic programs delivered. 

3.5 Implement professional development programs 
and manage appropriate systems to monitor and 
enhance die professional development of aca- 
demic and technical support staff. 

3.6 Manage the allocated human and physical re- 
sources for the relevant educational programs and 
ensure that these are deployed efficiently and 
effectively. 

3.7 Assist in the selection and appraisal of teaching 
and technical support staff for reach program unit. 

3.8 Perform other duties as specified by the Assistant 
Director (Academic) Regional Director in relation 
to the management of program delivery. 
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The selection criteria were specified in the advertisement 
as follows— 

• Essential 
A relevant teaching qualification 
Applicants are expected to be able to demonstrate 
skills against the following criteria. 
— Communication and interpersonal skills, in- 

cluding negotiating skills. 
— Ability to manage people. 
— Policy formulation skills. 
— Conceptual and analytical ability. 
— Initiative. 

Demonstrated management skills in the delivery 
of educational and training programs within the 
Technical and Further Education system. 

• Desirable 
Broad teaching experience in the Technical and 
Further Education system. 
Additional tertiary qualifications. 
Awareness of regional requirements for skills 
formulation. 

All the appeals come before the Tribunal pursuant to 
section 78(l)(b)(i) of the Industrial Relations Act 1979. 
Section 78(l)(b)(i) is in the following terms— 

78. (1) Subject to Division 3 of Part II, the Tribunal 
has exclusive jurisdiction— 

(a) ... 
(b) to hear and determine— 

(i) any appeal by a teacher against a 
recommendation of the Chief Executive 
Officer of the Department recommend- 
ing the promotion of a teacher to a new 
office or vacancy in the teaching staff of 
the Department; 

Subsection (2)(a), (b) and (c) prescribes the limits of 
access to the Tribunal for appeals by teachers against a 
recommendation for promotion. These provisions are as 
follows— 

78. (1) ... 
(2) In relation to the jurisdiction conferred on the 

Tribunal by subsection (l)(b)(i)— 
(a) an appeal lies by a teacher who is 

employed in the Department in other 
than a permanent capacity if and only 
if— 

(i) the person recommended by the 
Chief Executive Officer of the 
Department to the new office or 
vacancy in office is not employed 
in the Department in a permanent 
capacity; and 

(ii) the appellant is in continuous em- 
ployment in the Department in a 
full-time capacity; 

(b) an appeal does not lie by a teacher who 
was not an applicant for the recommen- 
dation of the Chief Executive Officer of 
the Department to a new office or 
vacancy in the teaching staff of the 
Department; 

(c) an appeal does not lie in respect of a 
recommendation of the Chief Executive 
Officer of the Department recommend- 
ing the promotion of a teacher to a new 
office, or vacancy in an office, in the 
teaching staff of the Department that is 
an office within the class of office 
prescribed for the purposes of this 
paragraph; 

The remaining provision in that subsection is particularly 
relevant to the Tribunal's role in dealing with some of the 
promotion appeals raised pursuant to section 78(l)(b)(i) in 

relation to the position of Associate Director (Academic). 
That provision is as follows— 

78. (1) ... 
(2) (a) ... 

(b) ... 
(c) ... 
(d) the Tribunal shall, in hearing and deter- 

mining any appeal, have regard to the 
order of preference for employment 
submitted by an appellant in his applica- 
tion for promotion to a new office or 
vacancy but where the appellant satis- 
fies the Tribunal that circumstances 
have changed since the date of his 
application and that those changed cir- 
cumstances justify a change in the order 
of preference so submitted the Tribunal 
shall permit the appellant to alter the 
order of preference submitted by the 
teacher and shall have regard to the 
order of preference as so altered. 

The authority of the Tribunal in determining an appeal 
raised pursuant to section 78 is provided for in subsection 
(4) which states that, without limiting the generality of the 
power of the Tribunal to hear and determine an appeal, the 
Tribunal— 

may confirm, modify or reverse any decision, 
determination or finding appealed against. 

However there are legislative constraints on the Tribunal 
in respect of the basis on which any promotion appeal may 
be determined. These are not only limited. So far as they go 
to seniority they reflect a criterion which actually has been 
rejected in the work place is a measure and was not used in 
the selection process used for the positions under appeal 
here. 

Subsection (2) of section 80 of the Act states that the 
grounds of any appeal brought pursuant to section 
78(l)(b)(i) may be— 

(a) superior efficiency; or 
(b) equal efficiency and seniority to the teacher 

recommended for promotion by the Chief Execu- 
tive Officer of the Department. 

[Emphasis added] 
Clearly these criteria are disjunctive. If an appellant 

establishes superior efficiency to a recommended applicant 
on appeal then the consideration goes no further and the 
appeal would be upheld. However if an appellant is able to 
demonstrate only equal efficiency to a recommended 
applicant the Tribunal is obliged to have regard for the 
criterion of seniority. If the appellant in these circumstances 
is able to demonstrate greater "seniority", then his/her 
appeal would be upheld. This criterion is defined under 
subsection (1) of section 80 as meaning, between teachers, 

seniority by longer period of continuous full-time 
service as a teacher in the Department calculated from 
the date of the appointment of the teacher to the 
Etepartment and excluding any previous service as a 
teacher with the Department prior to that date; 

There is no prescription or definition of "efficiency" in 
the Act itself but in the same subsection it is prescribed that 
"efficiency"— 

means efficiency as defined in the regulations in force 
under this Act; 

The authority for making regulations for the purposes of 
the Act is relevantly vested by the legislation in the members 
of the Western Australian Industrial Relations Commission. 
As has already been noted this authority was exercised in 
1991 to replace the existing definition of' 'efficiency''. Prior 
to then the definition was as follows. 

"efficiency" means special qualifications, aptitude 
and experience for the position to be filled together 
with diligence, good conduct of the teacher and his 
status at die time of the application but any service by 
him in an acting capacity shall be disregarded. 
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Regulation 35 now defines "efficiency" as follows. 
35. For the purposes of the interpretation of that term 

in subsection (1) of section 80 of the Act— 
"efficiency" shall be determined by having 
regard for the position to be filled and the 
experience, qualifications, diligence and conduct 
of the teacher; but shall not include experience in 
an acting capacity. 

The difference between the two definitions is significant; 
particularly in the deletion of "status". 

It is convenient at this point to make some further 
observations on the processes of selection/determination in 
these cases of vacancies in the positions of Associate 
Director (Academic). These comments should be read with 
the observations already made by the Tribunal in the reasons 
which issued in the bulk of the outright appeals already 
determined. 

First, the task of the Tribunal in dealing with a promotion 
appeal as imposed by the legislation (i.e. determining 
whether an appellant has a better claim to a particular 
position than the recommended applicant on the grounds of 
"efficiency" and, if that be equal, on the basis of 
"seniority") has been particularly difficult in all these 
appeals. Some causes, problems and concerns have been 
adverted to in the earlier reasons which issued on 30 March 
1993. They lie in the change to merit promotion, the actual 
selection processes, the legislative constraints on the 
Tribunal's consideration and the fact of a lengthy period in 
the work environment where vacant positions were not 
filled, where short term and diverse work arrangements were 
entered into, where "expressions of interest" positions, 
"contract" positions and "acting" positions were availed 
of but with the effect on only some of a distinct disadvantage 
when it came to the criteria which must be applied on appeal. 

There are other problems. "A relevant teaching qualifica- 
tion" was included in the essential selection criteria as 
advertised for these positions. It would follow that, given 
that the meeting of the essential criteria is a matter of 
competition between candidates for the vacant position, then 
a candidate with a higher level teaching qualification or 
more teaching qualifications might have a competitive edge. 
But it appears that at all times this criterion was treated in 
the selection process simply as a pre-requisite. That is, 
provided that an applicant had "a teaching qualification" 
then that person was eligible to be considered. Given the fact 
that DEVET's senior teaching staff includes persons from 
an industrial background, it is more likely than not the 
treatment of the teaching qualification criterion as a 
pre-requisite was a reflection of what was actually always 
intended. But, quite simply, that was not reflected in the 
advertisement. Not surprisingly this criterion was raised in 
appeal proceedings by some candidates as one in which they 
had a competitive edge. 

The Tribunal is quite certain that in the actual selection 
process all applicants involved were treated equally in 
respect of this criterion in that, provided that each had a 
teaching qualification, then that applicant was deemed to 
have met the criterion. Quality or competitiveness did not 
come into it in aid of or to the disadvantage of any applicant. 
Nonetheless it is worth noting that these circumstances 
posed yet another dilemma on the appeal. 

There were more. The difficulty many applicants ap- 
peared to have in interpreting "policy formulation" was 
noted in the earlier reasons. Another difficulty appeared to 
be in interpreting "conceptual and analytical ability" and 
"initiative" for the purposes of examples. Given that nearly 
all the appellants and recommended applicants which the 
Tribunal saw had occupied important educational positions 
in technical and further education, the fact of the extent of 
this problem should be of concern. 

It may be that the explanation goes to the fact of a change 
to a merit promotion system. But there may have been other 
factors. For instance it may be that the extensive industrial 
disputation in 1991 was a cause. Most of that disputation 
was over the employer's plans for further restructuring. In 
the end the positions of Associate Director (Academic) 

which, in the employer's view were to be the highest 
educational promotion position available with the disap- 
pearance of Principal and Deputy Principal positions, 
became a focus of that discord. It is possible that in the 
course of all this, and given the circumstances which 
prevailed at or about the time of the closing of applications, 
this may have resulted in either hasty or disheartened 
applications. If there is any substance in this as an 
explanation then it becomes a matter of morale. The 
simplest remedy to issues of interpretation may be in expert 
guidelines to assist persons making future applications. But 
if the problem goes beyond that there may need to be more. 
Certainly there is much to be gained from an analysis of all 
this. After all the quality of and delivery of technical and 
further education is reliant on the persons involved. 
Opportunity to perform and merit recognition are essential 
to the integrity of performance. 

One corollary of all these concerns in the Tribunal's view 
is that an urgent review of selection processes for promotion 
positions and of work practices as to acting, relieving and 
other "short term" arrangements should occur. This is not 
a matter per se for the Tribunal of course. It is properly one 
internal to DEVET. However, and speaking for myself, I can 
say that the experience of these appeals is one which should 
on no account be repeated. Indeed, had it not been for the 
fact that employees had been told at the outset that, provided 
application for a vacant position was made, then an ultimate 
right of appeal existed to the Tribunal, and having this 
premise they having proceeded on that basis across the 
overall process and the fact that this contractual right could 
only be exercised over a year later, I think the Tribunal could 
well have aborted the appeal process pursuant to section 
27(1). 

As it is all members of the Tribunal, however constituted, 
have serious concerns even as the decisions issue. However 
all that can be said is that having regard for the legislation, 
an intense and sustained evaluation of the respective claims 
as prosecuted on appeal in the context of the original 
applications and the grounds of appeal, there is no more than 
can be done. 

It should be noted that this consideration does not include 
an actual cross referencing of appeal proceedings or results 
per se. Each appeal as raised is required to be dealt with on 
its merits as presented. In some instances general submis- 
sions in one appeal were adopted for the purpose of another. 
This was acceptable. Those submissions then became part 
of the record of that appeal too. The point is it is not for the 
Tribunal to second guess or to make out a case for any party. 
The day of the appeal was the time for the case to be made 
by each party. 

It is noted that in this respect the processes of selection 
panel/board of review evaluations of candidate against 
candidate resulted in complications on appeal for the 
defence of the employer's decision in that some of the 
evaluations now required, by virtue of who and how the 
board of review process was availed of, had not been directly 
made. But there was little the Tribunal could do about this 
except relax the procedures so as to, effectively, allow any 
relevant person to address it or make submissions. 

What all this means is that while the Tribunal is satisfied 
that on the basis of the respective cases put, the results which 
now issue are justified, it can not take its role any further. 
But what is also clear from all of this is that some people 
who applied for the positions (and perhaps some who did 
not or did not appeal) but who have not ended up with an 
appointment may nonetheless be very worthy occupants of 
such a position. It is important that when the remainder of 
the positions (some 12) are opened up, the problems and 
concerns noted by the Tribunal our of the appeal process 
have been remedied. 

Appeals by Mr I. Edwards against Mr L. Bresland, Mr 
K. Steinbeck, Mr T. Geh, Ms J. Davidson, Mr J. Saville 
and Mr J. Juracich. 

Mr Edwards was required to prove superior efficiency 
over Mr Bresland, Mr Steinbeck, Mr Geh, Ms Davidson, Mr 
Saville and Mr Juracich. 
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Mr Edwards drew comparisons against each recom- 
mended applicant against a range of essential selection 
criteria. Mr Edwards was able to prove strong claims in the 
area of management of people with some strong, demon- 
strated negotiation skills being evident. However some 
examples of his people management skills were drawn from 
a position of relieving head of department of surveying and 
cartography which is not allowable. 

In the area of policy formulation skills and conceptual and 
analytical ability, Mr Edwards was not so competitive. His 
examples of policy formulation skills were more examples 
of initiative and the case substantiating his conceptual and 
analytical ability was not as strong. To demonstrate his 
management skills in the delivery of educational and 
training programs within DEVET again Mr Edwards quoted 
examples from a relieving position which could not be 
accepted by the Tribunal. 

Mr Bresland was able to draw from administrative 
experience as a senior lecturer to support his claims against 
the selection criteria. Mr Bresland's case is not considered 
any superior to that of Mr Edwards so far as conceptual and 
analytical ability is concerned, but he was able to produce 
more evidence of policy formulation skills and initiative and 
his ability to manage people. 

Mr Steinbeck was able to quote examples from his private 
and public sector backgrounds to demonstrate his skills in 
the area of communication, interpersonal skills and in 
particular, negotiation skills. However, against the other 
selection criteria Mr Steinbeck was considered to be at no 
disadvantage to Mr Edwards. 

Mr Geh was able to convince the Tribunal of a better 
claim against all the selection criteria in comparison to Mr 
Edwards. The evidence of reports, published articles, 
academic papers delivered at State and national level, 
initiative such as fast track curriculum development and his 
senior level of management as a senior lecturer are 
examples. 

Ms Davidson was able to demonstrate a high level of 
comparative competitiveness to Mr Edwards against the 
selection criteria of communication and in particular, 
negotiation skills. She produced quality examples including 
extensive consultation with external agencies in regard to 
labour market programs, traineeships and job training 
programs. And her people management skills were demon- 
strated through her management of a relatively large 
department. The Tribunal did not consider that Ms Davidson 
had any advantage over Mr Edwards in the area of policy 
formulation. However against all other essential selection 
criteria she was considered to have a better claim. 

Mr Saville's extensive experience as senior lecturer and 
head of department was used to demonstrate a high level of 
competency against all selection criteria. He was considered 
at least equal to Mr Edwards against the criteria of 
conceptual and analytical ability and policy formulation 
skills but superior in other areas of the essential selection 
criteria. His initiative and program development within 
DEVET, including his work with the academic profile, were 
considered to be significant. 

Mr Juracich provided good examples to demonstrate his 
skills against all the selection criteria from extensive 
administrative experience as a senior lecturer and head of 
department. His high level of communication and interper- 
sonal skills was demonstrated through the numerous reports 
and submissions and papers presented to industry confer- 
ences and seminars, coupled with his successful manage- 
ment of a staff of approximately 60, in seven TAPE colleges. 
His policy formulation and conceptual and analytical ability 
were well evidenced in his contribution to the development 
of an integrated TAFE/industry pre-apprentice/apprentice- 
ship modular training program, the industry review of 
NATAS, and the development of a series of short courses 
for award restructuring. The Tribunal considered that Mr 
Edwards did not prove a better claim here. 

Mr Edwards needed to prove superior efficiency against 
all the recommended applicants and it is the Tribunal's 
decision in all cases that he failed to do this and 
consequently his appeals were dismissed. 

Appeals by Mr M. Mullin against Mr L. Bresland and 
Mr K. Steinbeck. 

Mr Mullin was required to prove superior efficiency over 
Mr Steinbeck and Mr Bresland. 

Mr Mullin drew comparisons against each recommended 
applicant against the essential selection criteria. Mr Mullin 
was able to prove strong claims in the area of communica- 
tion, interpersonal skills and people management with 
significant initiatives being evident in his involvement in the 
planning of the new art facility. However Mr Mullin did not 
really substantiate his claims so convincingly in the area of 
conceptual and analytical ability and policy formulation; 
relying mainly on his educational studies. 

Mr Steinbeck was able to quote examples from his 
background in the private and public sector to demonstrate 
his skills in the area of communication, interpersonal skills, 
and more particularly, negotiating skills. Mr Steinbeck was 
considered to be at no disadvantage to Mr Mullin against the 
other essential selection criteria. 

Mr Bresland was able to draw from extensive administra- 
tive experience to promote his skills against all the essential 
selection criteria. The Tribunal considered that the evidence 
pertaining to his conceptual and analytical ability was not 
strong, but he was able to produce evidence which 
demonstrated his policy formulation skills, initiative and his 
ability to manage people. 

Mr Mullin needed to prove superior efficiency against Mr 
Steinbeck and Mr Bresland. The Tribunal is not convinced 
that he made out these appeals. They are dismissed. 

Appeal by Mr E. Parker against Mr K. Steinbeck. 
Mr Parker was required to prove superior efficiency to Mr 

Steinbeck as, despite his grounds of appeal, his seniority is 
less than that of Mr Steinbeck. 

Mr Parker drew from his experience as a senior lecturer 
to support his claim against the essential selection criteria. 
Mr Parker is considered to have established at least good 
standing in relation to Mr Steinbeck in the area of 
communication, interpersonal and negotiation skills. 

However Mr Parker was able to produce evidence to 
demonstrate good policy formulation skills, conceptual and 
analytical ability and ability to manage people. The evidence 
pertaining to his experience as a research officer preparing 
state-wide revenue and expenditure budgets and capital 
expenditure budgets, involvement in demographic trends, 
branch location, design and operation of a major bank are 
examples. It is noted that the extent of this was drawn out 
in detail in this case put by Mr Parker. Mr Steinbeck's 
examples appeared more limited by comparison. 

Mr Parker was further able to demonstrate a competitive 
level of competency to Mr Steinbeck in the essential 
selection criteria of management skills in the delivery of 
educational and training programmes within TAPE. This he 
was able to demonstrate through his substantive administra- 
tive experience. 

Having carefully weighed up the respective claims, the 
Tribunal has concluded that Mr Parker has established a 
marginally better claim on the ground of efficiency. His 
appeal is upheld. 

Appeals by Ms A. Stafford against Mr L. Bresland, Ms 
J. Davidson, Mr J. Saville, Mr P. Juracich, Mr T. Goode 
and Mr L. Bostelman. 

The Appellant made an opening statement to reiterate her 
claims to the position by elaborating on the range and depth 
of her experience that, she claimed, demonstrated her 
superiority to the named recommended candidates. The 
statement covered policy formulation, ability to manage 
people, conceptual and analytical ability, demonstrated 
management experience in the delivery of education and 
training programs within TAPE, communication and inter- 
personal skills, including negotiation skills. Ms Stafford's 
final statement acknowledged her "non-traditional" career 
path to date but argued her varied experience had provided 
opportunities for diverse and broad understanding and skill 
development not to be matched by the successful named 
candidates. She then proceeded to compare her claims 
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against the essential criterion to those of L. Bresland, J. 
Davidson, and F. Juracich in particular. 

From the evidence presented to the Tribunal, members 
were invited to assess Ms Stafford's claims as "superior" 
from her opening statement, an analysis of claims by her 
competitors, presentations from recommended applicants 
and interrogations. Challenges were primarily in the areas 
of policy formulation skills, conceptual and analytical 
ability, ability to manage people. Mr Saville was challenged 
on the essential criterion of communication and interper- 
sonal skills, including negotiation skills. 

Ms Stafford presented her case very clearly and in a well 
organised manner. The basis of her argument went to 
highlighting her system involvement, her role as a change 
agent and project/program manager. This experience she 
compared to the campus based experience of her competi- 
tors. 

In the opinion of the Tribunal, though the quality work 
and projects in which she was involved are impressive, Ms 
Stafford did not establish through these a skill level to 
challenge her opponents. Policy formulation appeared to be 
more collaborative or a synthesis of other people's ideas 
than direct. Management skills were listed as tasks or 
responsibilities. Interpersonal skills, for example delegation, 
conflict resolution and team leader were not addressed. Her 
conceptual and analytical abilities were more successfully 
described however. These are certainly of a high standard. 
Ms Stafford's management experience within TAPE could 
not match her competitors. As a result a weakness in her case 
was the limited range of examples to which she could resort 
to illustrate her claims. A similar problem existed with 
claims to negotiation skills, once again limited primarily to 
her experience with Aboriginal access, and human resources 
training programs. 

In essence, notwithstanding impressive achievements it 
is particularly the fact of more limited fields of endeavour 
which inhibits Ms Stafford's claims against the recom- 
mended applicants. 

In comparison with Mr Bresland, Ms Stafford did not 
demonstrate superior negotiation skills, management skills 
or policy formulation skills. The Tribunal would accept her 
claim to superior conceptual and analytical ability from the 
evidence produced. 

In comparison with Mr Saville, the Tribunal acknowl- 
edged the wider management experience, the production of 
position papers as policy formulation and the level of 
negotiations claimed by Mr Saville as equal or superior to 
Ms Stafford's claims against essential criteria. 

In comparison with Ms Davidson, Ms Stafford's exam- 
ples to demonstrate her skills were insufficient to challenge 
Ms Davidson's claims to greater range and depth. Ms 
Stafford failed to demonstrate the same or better ability to 
manage people and/or projects. Nor could she challenge Ms 
Davidson's level of systems involvement. The Tribunal has 
noted her challenge to examples of experience quoted by Ms 
Davidson in her application in all this though. 

In our view Mr Goode, Mr Bostelman and Mr Juracich 
successfully sustained their claims to the position against 
Ms Stafford's opening statement of her skills and abilities. 

From the evidence and argument presented to the 
Tribunal Ms Stafford unsuccessfully substantiated her 
superior claims against the selection criteria compared to the 
named candidates and on this basis her appeals are 
dismissed. 

Editor's Note: Promotion Appeal Nos. TPA 8, 12 and 18 of 
1993 are also published hereunder 
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Reasons for Decision. 
THE CHAIRPERSON: On 25, 26 February, 2, 3, 5, 9, 10 
and 15 March 1993 some 64 promotion appeals involving 
25 Associate Director (Academic) positions were heard. All 
but three appeals were heard by a bench commonly 
constituted. Three appeals (No's TPA 8, 12 and 18 of 1993) 
were chaired by Commissioner Salmon and Ms N. Reeves 
sat on one of those appeals in lieu of Ms Beaman. It is noted 
that Mr R. Pollard was a member of the bench for all 
appeals. 

For reasons which are detailed subsequently it has been 
concluded that the determinations resulting from the appeals 
should include not only the reasons for decision in respect 
of each particular appeal but also detail on the framework 
in which the appeals have been dealt with pursuant to the 
legislation and some concerns arising from material and 
submissions put at those hearings on the processes involved 
in the selection of recommended applicants. 

The general views expressed in these reasons are 
unanimously held by the members of the bench who sat on 
all but three of the appeals. As a matter of convenience these 
general views are included in all the determinations save the 
three for which the bench was differently constituted but the 
other members (Commissioner Salmon and Ms Reeves) are 
aware of them and have authorised us to note and publish 
their concurrence with the general views expressed herein. 
It is hoped that these general comments, commonly 
disseminated, will act, as far as possible, to forestall any 
rumours or misconceptions; to dispose of, as far as possible, 
some myths; and open up for review the mechanisms of 
selection used for the positions under appeal. 

Filing of Appeals. 
By way of a letter to the Registrar received on 8 January 

1993, the Executive Director of the Department of Employ- 
ment, Vocational Education and Training (hereinafter 
"DEVET"), gave notice that 27 of its employees had been 
recommended for appointment to positions of Associate 
Director (Academic) located at one of four metropolitan 
colleges, two regional colleges or the Technical and Further 
Education (TARE) External Studies College. The letter was 
dated 6 January 1993. 

Such decisions to recommend for appointment are subject 
to appeal pursuant to the Industrial Relations Act 1979 
(hereinafter "the Act"). Such appeals are dealt with by the 
Government School Teachers Tribunal (hereinafter "the 
Tribunal"). The time allowed for filing such appeals is 
prescribed as being within 14 days of the date on which due 
notice is given to any unsuccessful applicant of the decision 
to recommend for appointment. 191 appeals were filed 
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within the prescribed time which lapsed on 20 January 1993. 
No appeals were filed out of time. A number of appeals were 
filed by persons who had been selected as recommended 
applicants but with this decision being the subject of other 
appeals commonly known as "outright" appeals. The 
"outright" appeals have now been heard with determina- 
tions and are the subject of these reasons. 

The Positions. 
The positions under appeal were advertised in August 

1991 with a closing date of 23 August 1991. The 
advertisement stated that the position of Associate Director 
(Academic) "is a key educational position, responsible for 
the delivery of educational and training programs" with the 
key responsibilities being the management and delivery of 
a range of educational and training programs. The duties and 
responsibilities were described as follows— 

3.1 Manages the development and delivery of a range 
of educational and training programs, including 
establishing and monitoring quality measurement 
control. 

3.2 Establish and manage effective internal and 
external communication networks, to ensure pro- 
gram objectives are being met. Establish and 
monitor input/output targets as specified in Re- 
source Agreements. 

3.3 Establish college course profiles and negotiate 
profiles and negotiate appropriate level of re- 
sources to be applied to the delivery of a range of 
educational and training programs. 

3.4 Co-ordinate, develop and implement appropriate 
timetables and evaluation processes, for all aca- 
demic programs delivered. 

3.5 Implement professional development programs 
and manage appropriate systems to monitor and 
enhance the professional development of aca- 
demic and technical support staff. 

3.6 Manage the allocated human and physical re- 
sources for the relevant educational programs and 
ensure that these are deployed efficiently and 
effectively. 

3.7 Assist in the selection and appraisal of teaching 
and technical support staff for reach program unit. 

3.8 Perform other duties as specified by the Assistant 
Director (Academic) Regional Director in relation 
to the management of program delivery. 

The selection criteria were specified in the advertisement 
as follows— 

• Essential 
A relevant teaching qualification 
Applicants are expected to be able to demonstrate 
skills against the following criteria. 

— Communication and interpersonal skills, in- 
cluding negotiating skills. 

— Ability to manage people. 
— Policy formulation skills. 
— Conceptual and analytical ability. 
— Initiative. 

Demonstrated management skills in the delivery 
of educational and training programs within the 
Technical and Further Education system. 

• Desirable 
Broad teaching experience in the Technical and 
Further Education system. 
Additional tertiary qualifications. 
Awareness of regional requirements for skills 
formulation. 

It is a matter of record that the positions advertised had 
been and continued to be the subject of considerable 
disputation between the State School Teachers Union of 
Western Australia (Inc.) (hereinafter "the SSTU") and the 
employer in 1991. This had resulted in the imposition of a 
ban by the SSTU on its members applying for the positions. 
This dispute ended up in the Western Australian Industrial 
Relations Commission on 23 August 1993 (the closing date 

for applications). As a result of those proceedings the SSTU 
was ordered to lift the ban and the employer was ordered to 
extend the closing date for applications. The ban was lifted 
and the closing date was extended to 6 September 1991. 

Application Processes. 
In the course of appeal proceedings a number of assertions 

of irregularities or unfairness were made by some appellants 
in relation to the closing dates and the receiving of 
applications by the employer. Two appellants who had put 
in applications by the first closing date stated that they had 
sought advice from the employer as to whether they could 
submit new applications by the second closing date. They 
say that they were informed that they could not and that, in 
this denial, they were disadvantaged against some other 
candidates. On enquiry by the Tribunal the employer denied 
that this advice was given or that any individual obtained 
an advantage by the alleged means. However, given the 
limited warrant of the Tribunal to deal with the competing 
claims for the position under appeal on merit grounds, and 
a broad conclusion that the particular appellants were not 
disadvantaged in the appeal process at least, the Tribunal 
takes this dispute over fact no further. 

Other appellants queried another aspect of the receiving 
of applications and pursued this in their appeals. The 
inference was, to the effect, that one candidate had actually 
submitted two applications with the second, and more 
substantive, application being submitted well after the 
closing date. Clearly these inferences raised a serious 
question about the validity of the particular application; 
which, as the person was a recommended applicant was of 
particular import for a number of appeals. There are 
statements by the recommended applicant of two applica- 
tions being submitted prior to the date of 6 September 1991 
with a third merely being a mirror of the second and thereby 
rendered uncontentious notwithstanding it being supplied to 
the employer's human resources section after the closing 
date. Again the Tribunal sought information from the 
employer. It appears that the standard application form was 
submitted by the first closing date and supporting documents 
to that application form were submitted before the second 
closing date of 5 September 1991. There is certainly a record 
of other, and out of time, application documents being 
received by the employer from the applicant but it appears 
that these did not get included in the selection process. So 
far as the Tribunal is concerned, of course, it can only have 
regard for the "in time" application. And in this instance 
that is as far as it goes. The Tribunal accepts that the only 
application which can be and was included in the selection 
process was that date stamped prior to the amending closing 
date for applications. It has had no regard for the second 
more substantive document. 

By way of comment it is observed that to avoid any 
misapprehension in the future about process it might be 
prudent of the employer to institute a system of date and 
time stamping on each page of any application received; and 
a clear policy of declining to endorse or receive any other 
documents at all when these are raised "out of time" or 
through other than a single defined channel. 

Selection Processes. 
By virtue of an industrial agreement between the SSTU 

and the employer, the selection process involved two stages 
with the right of appeal to the Tribunal as a third stage. The 
first stage involved a three person selection panel. The 
second stage involved a five person board of review which 
could be appealed to by any applicant who was not satisfied 
by the result from the selection panel's considerations. The 
first stage of this process was completed by 21 December 
1991 when the selection panel reported its conclusions, 
including rankings of all the candidates interviewed (71 of 
165 applicants). 

A number of applicants interviewed, or otherwise, then 
appealed to the board of review over their ranking specific 
to persons who had been ranked, or ranked higher. Some 
were successful and it was the board of review's conclusions 
which the employer adopted in respect of the recommenda- 
tions to promote. 
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However the process involved intrinsic problems in 
outcomes. It is noted that not all persons who subsequently 
appealed to the Tribunal actually availed themselves of 
access to the board of review. Further, some of the 
applicants who did not apply for board of review considera- 
tion in comparison with some candidates subsequently 
appealed to the Tribunal against the selection of these other 
persons. And still further, it is noted that some of the 
applicants not chosen for interview by the selection panel 
appealed to the Tribunal directly and/or to the board of 
review and the Tribunal. 

Clearly then, by virtue of these differences, the means of 
directly comparing employees was not always open to the 
board of review and by virtue of the selection panel process 
some of the claims of now appellants have not been directly 
compared with the claims of particular recommended 
applicants at any stage by the employer following the 
short-listing. It also means that the employer, charged with 
defending its decision during the Tribunal's appeal hearings, 
was bound to rely on different and as it turned out limited 
phases of the selection process. Indeed in some cases the 
board of review, which effectively made the choices on 
which the employer relied, had not even had occasion to 
consider a particular appellant's position in relation to 
recommended applicants. 

Because of these complications, the Tribunal heard from 
not only a member of the board of review (Mr K. 
Waterhouse) but also a member of the selection panel (Mrs 
K. White) in defence of the employer's position in each 
appeal. In Mrs White's case, the situation was even more 
fraught by virtue of the fact that she was reliant on her 
personal notes out of a process which had been completed 
some 14 months earlier and pursuant to relatively limited 
terms of enquiry. The Tribunal acknowledges that in all 
respects Mr Waterhouse and Mrs White discharged their 
roles as advocates as far as was possible in the circumstances 
and their submissions and answers to questions were of great 
assistance to the Tribunal in clarifying what would 
otherwise have been quite mystical details of process. 

Some appellants made submissions in the course of the 
hearings which were directed at the processes of selection 
and, in effect, amounted to charges of unfairness. Some of 
these were serious and for that reason, as far as is possible 
or reasonable, they are dealt with here. However, given the 
task of the Tribunal this can be by way of comment only. 
It needs to be noted that the Tribunal should not and does 
not make any findings in respect of these critical submis- 
sions. And, lest it needs to be said we have had no regard 
for them in arriving at the determinations of the appeals. 
That is because the appeal proceedings, quite simply, are the 
opportunity for any appellant to demonstrate that he/she has 
a better claim for the particular position than the person 
chosen. It is the person raising the claim, the appellant, who 
carries the onus of establishing it to the Tribunal. A 
submission of unfair process might go to a question of why 
a person was not interviewed or was not chosen but that is 
not the question the Tribunal is charged with answering; 
namely the merit of the appeal brought on behalf of one 
person against the claim, effectively, of the recommended 
applicant for the position to be filled. The role of the 
Tribunal is the subject of further detail subsequently. 

But to the process. The applications for the positions are 
the pivotal documents at first instance of course. The 
Tribunal has had all the appellants' and recommended 
applicants' applications before it. What is most notable 
about these is that they are remarkably uneven in quality. 
It seems to the Tribunal that this was a fundamental problem 
from the outset and one which continued to bedevil the 
selection process throughout. The reasons for the problem 
probably lie in the change from a system which emphasised 
seniority and status to one of merit selection and, perhaps, 
the industrial discord of the time. In any event, on the basis 
of those applications actually before the Tribunal referenced 
to those interviewed and ranked, there appears to have been 
a lack of consistency in approach. Thus some applicants 
(subsequently appellants) who were not selected for inter- 
view appear on the basis of their applications to have either 
met, or better met, the selection criteria than some who were 

chosen for interview. For instance, one applicant, who was 
not interviewed on the basis that he failed to adequately 
address the selection criteria of policy formulation skills in 
his application, had included the following: 

"— five years on policy formulation as a member of 
the WA State Government Bicycle Policy Com- 
mittee. 

— Author of several reports and investigations into 
media and technology for TES College. 

— Represented TAFE at the Senate Select Enquiry 
into New Technology in Education 1988. 

— Chaired working party on Smoke-Free Workplace 
policy at TES College" 

whereas other applicants, who were interviewed, did not 
appear to address that selection criteria at all. 

Thus the selection panel resorted, it seems, to interpreting 
sections of applications for obtuse relevance to selection 
criteria in an effort to ensure that an otherwise or apparently 
adequate candidate did not disqualify himself/herself at the 
outset. For this obtuse method to be justified, if it can be at 
all, it could only be on a basis of a consistent application. 
But an examination of all the applications across candidates 
interviewed and not interviewed suggests inconsistency. 
The board of review "searched" for background to 
applications and appeal statements for the same reason: to 
establish whether or not the basis of the claims could be not 
so much established as inferred. The Tribunal has no warrant 
for criticism of the motives of those involved in these 
processes and does not. The problem was really inherent in 
the very uneven calibre of the written applications and the 
decision to proceed on in the face of this over a long time. 

There were other problems raised in the course of 
proceedings. These included documents produced out of the 
selection panel. 

By way of a "minority report" to the board of review 
raised towards the end of the selection panel's work, one of 
the members of the selection panel criticised the short- 
listing of applicants for interviewing. It is noted that his 
contention that the selection for short-listing was imposed 
by majority decision of the panel was categorically denied 
by the panel's chairman in a "report in reply" to the board 
of review and by Mrs White in the Tribunal proceedings. 
According to them, the selection panel proceeded on the 
basis that it needed only one of those members of the panel 
to nominate an applicant for that person to be short-listed 
for interview and it was only when all members of the panel 
agreed that an applicant had not adequately met the selection 
criteria that such an applicant was not short-listed. 

At the very least the "minority report" and the "report 
in reply" clearly evidence serious divisions, ultimately, in 
the selection panel over process and approach. To this can 
be added the submissions and evidence of appellants and 
recommended applicants of remarks about themselves or the 
process made to them separately, and informally, by a 
member of the selection panel. Whatever the basis for all of 
these developments, they can hardly have done much for 
confidence in the process. 

It is noted that there were some specific criticisms and 
allegations raised in the course of proceedings which can not 
be taken any further at all. One appellant claimed that credit 
for writing a significant report was denied him and he 
sought, effectively, for the Tribunal to make a ruling on that 
claim. No such finding should be or can be made on what 
is before the Tribunal but this situation might not have arisen 
if the applicant's claim to authorship, as raised in his 
application, had been directly challenged at the time by 
recourse to him by the selection panel. 

In all it seems clear that there will have to be a review 
of the processes of selection. The requirements to be met in 
applications may need to be spelled out more adequately to 
those likely to be involved. The role of any selection panel 
may need to be more clearly defined. The results of any 
process may need to be more accountable to those involved, 
and earlier. The role of any review process may need more 
definition. And so on. And, of course, the continuing 
recourse to the Tribunal for appeals may need to be 



reviewed; particularly in light of the length of time involved. 
It simply does not make industrial sense in an era of 
flexibility and accountability for some 14 months to elapse 
before right of appeal could even be exercised as was the 
case here. To this concern as to the place of the Tribunal in 
dealing with these appeals can be added a consideration of 
the ramifications of a merit selection process being subject 
to a right of appeal which is founded at least partly on a 
legislatively imposed criterion which is redundant in the 
work place. 

Role of the Tribunal. 
Given the complexity of the selection processes involved 

here and the end recourse by appeal to the Tribunal, it is 
probably worth re-stating the current legislative frame of the 
Tribunal in dealing with promotion appeals. 

It is a fact that for many years promotion appeals by 
teachers employed pursuant to the Education Act 1928 have 
been dealt with by the Tribunal. In 1984 there was a 
fundamental change to the constitution of that Tribunal 
when the Industrial Relations Act 1979 (hereinafter "the 
Act") was amended to provide for its incorporation within 
the Western Australian Industrial Relations Commission as 
a "constituent authority" and with the Chairperson of the 
Tribunal being one of the Commissioner members of the 
Commission as appointed from time to time by the Chief 
Commissioner. There have been further amendments to the 
Act in respect of provisions specific to the Tribunal since 
1984 but these have all been minor. And so far as promotion 
appeals are concerned, the legislative provisions are in all 
substantial respects unchanged. The consequences of this in 
the context of appeals involving the positions of Associate 
Director (Academic) as is shown in these cases is 
significant. 

One change which has occurred, however, is that part of 
the Western Australian Industrial Relations Commission 
Regulations 1985 (hereinafter "the Regulations") which, 
pursuant to the Act, defined efficiency for the purposes of 
promotion appeals. This change was made in 1991 by the 
members of the Commission pursuant to the authority 
conferred on them by section 113 of the Act after 
representations were made on behalf of the Minister for 
Education and the State School Ibachers Union of W.A. 
(Inc.). These were set in the context of moves within 
DEVET to implement promotion on merit to the exclusion 
of considerations of seniority as a criterion for selection. It 
was anticipated by them at the time that the Act would be 
amended by Parliament to reflect the promotion by merit 
policy. However that has not happened. The 1991 change 
to the Regulations is reiterated subsequently. 

All the appeals come before the Tribunal pursuant to 
section 78(l)(b)(i) of the Industrial Relations Act 1979. 
Section 78(l)(b)(i) is in the following terms— 

78. (1) Subject to Division 3 of Part II, the Tribunal 
has exclusive jurisdiction— 
(a) . . . 
(b) to hear and determine— 

(i) any appeal by a teacher against a 
recommendation of the Chief Ex- 
ecutive Officer of the Department 
recommending the promotion of a 
teacher to a new office or vacancy 
in the teaching staff of the Depart- 
ment; 

Subsection (2)(a), (b) and (c) prescribes the limits of 
access to the Tribunal for appeals by teachers against a 
recommendation for promotion. These provisions are as 
follows— 
78. (1) . . . 

(2) In relation to the jurisdiction conferred on the 
Tribunal by subsection (l)(b)(i)— 

(a) an appeal lies by a teacher who is 
employed in the Department in other 
than a permanent capacity if and only 
if— 

(i) the person recommended by the 
Chief Executive Officer of the 

Department to the new office or 
vacancy in office is not employed 
in the Department in a permanent 
capacity; and 

(ii) the appellant is in continuous em- 
ployment in the Department in a 
full-time capacity; 

(b) an appeal does not lie by a teacher who 
was not an applicant for the recommen- 
dation of the Chief Executive Officer of 
the Department to a new office or 
vacancy in the teaching staff of the 
Department; 

(c) an appeal does not lie in respect of a 
recommendation of the Chief Executive 
Officer of the Department recommend- 
ing the promotion of a teacher to a new 
office, or vacancy in an office, in the 
teaching staff of die Department that is 
an office within the class of office 
prescribed for the purposes of this 
paragraph; 

The remaining provision in that subsection is particularly 
relevant to the Tribunal's role in dealing with some of the 
promotion appeals raised pursuant to section 78(l)(b)(i) in 
relation to the position of Associate Director (Academic). 
That provision is as follows— 
78. (1) . . . 

(2) (a) .. . 
(b) . . . 
(c) . . . 
(d) the Tribunal shall, in hearing and deter- 

mining any appeal, have regard to the 
order of preference for employment 
submitted by an appellant in his applica- 
tion for promotion to a new office or 
vacancy but where the appellant satis- 
fies the Tribunal that circumstances 
have changed since the date of his 
application and that those changed cir- 
cumstances justify a change in the order 
of preference so submitted the Tribunal 
shall permit the appellant to alter the 
order of preference submitted by the 
teacher and shall have regard to the 
order of preference as so altered. 

It is also relevant so far as it goes to the rights of a teacher 
to raise an appeal. It would follow from the obligation 
imposed on the Tribunal to have regard for any order of 
preference indicated by an appellant in his/her application 
for the position in contention that this is a material 
consideration in determining any appeal. Given that the 
function of the Tribunal in promotion appeals is not "de 
novo" but is one of limited re-hearing [see decision of Full 
Bench in Milentis versus Minister for Education (1987) 67 
WAIG 1124] it would follow that an obligation to have 
regard for location preference where that is provided for in 
the case of particular position/s would apply no less to the 
employer at first instance. There is provision for an 
alteration to such cited preference on appeal subject to the 
Tribunal's discretion. Save that however, any person 
appealing against a decision to recommend another person 
for appointment to a position is bound by his/her original 
application. In the event that the position in contention is at 
a location, and the opportunity existed to cite a location 
preference on application but that right was not availed of, 
then it is not open to such applicant to subsequently appeal 
against a decision to recommend appointment of another 
applicant to that location. Thus any appeal against a decision 
to recommend an appointment to a position at a particular 
location when the appellant did not nominate that location 
at the time of applying is rendered invalid as a consequence. 
This is not altered by the fact of a number of positions of 
a generic nature being advertised provided that preferences 
as to location of these positions are called for in the same 
process. For these reasons a number of appeals raised 
against the decision to recommend certain persons for 
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appointment to the positions of Associate Director (Aca- 
demic) at specific colleges are incompetent. These findings 
and the resulting dismissal of such appeals are dealt wife, 
in the particular, in fee relevant cases. 

The authority of the Tribunal in determining an appeal 
raised pursuant to section 78 is provided for in subsection 
(4) which states that, without limiting the generality of the 
power of the Tribunal to hear and determine an appeal, fee 
Tribunal— 

may confirm, modify or reverse any decision, determi- 
nation or finding appealed against. 

However there are legislative constraints on fee Tribunal 
in respect of the basis on which any promotion appeal may 
be determined. These are not only limited. So far as they go 
to seniority they reflect a criterion which actually has been 
rejected in the work place is a measure and was not used in 
the selection process used for the positions under appeal 
here. 

Subsection (2) of section 80 of fee Act states feat the 
grounds of any appeal brought pursuant to section 
78(l)(b)(i) may be— 

(a) superior efficiency; or 
(b) equal efficiency and seniority to the teacher 

recommended for promotion by the Chief Execu- 
tive Officer of the Department. 

[Emphasis added] 
Clearly these criteria are disjunctive. If an appellant 

establishes superior efficiency to a recommended applicant 
on appeal then the consideration goes no further and fee 
appeal would be upheld. However if an appellant is able to 
demonstrate only equal efficiency to a recommended 
applicant the Tribunal is obliged to have regard for fee 
criterion of seniority. If the appellant in these circumstances 
is able to demonstrate greater "seniority", then his/her 
appeal would be upheld. This criterion is defined under 
subsection (1) of section 80 as meaning, between teachers, 

seniority by longer period of continuous full-time 
service as a teacher in the Department calculated from 
the date of the appointment of fee teacher to the 
Department and excluding any previous service as a 
teacher with the Department prior to feat date; 

There is no prescription or definition of "efficiency" in 
the Act itself but in the same subsection it is prescribed that 
"efficiency"— 

means efficiency as defined in the regulations in force 
under this Act; 

The authority for making regulations for the purposes of 
the Act is relevantly vested by the legislation in fee members 
of fee Western Australian Industrial Relations Commission. 
As has already been noted this authority was exercised in 
1991 to replace the existing definition of "efficiency". Prior 
to then the definition was as follows. 

"efficiency" means special qualifications, aptitude 
and experience for the position to be filled together 
with diligence, good conduct of the teacher and his 
status at the time of the application but any service by 
him in an acting capacity shall be disregarded. 

Regulation 35 now defines "efficiency" as follows. 
35. For the purposes of the interpretation of that term 

in subsection (1) of section 80 of fee Act— 
"efficiency" shall be determined by having 
regard for the position to be filled and fee 
experience, qualifications, diligence and conduct 
of fee teacher; but shall not include experience in 
an acting capacity. 

The difference between the two definitions is significant; 
particularly in the deletion of "status". 

It is noted that the exclusion of "acting" experience from 
consideration was maintained in the definition. The exclu- 
sion of experience in an acting capacity for fee purposes of 
any promotion is long established in public sector employ- 
ment in Australia on fee basis feat it could otherwise result 
in an advantage for a favoured employee through a 
conferring of acting experience in the position to be filled 

to the disadvantage of other employees deprived of such 
opportunity. As such, the exclusion of acting experience 
from consideration has long served fee cause of merit 
protection in public sector employment. However, it became 
clear in the course of these appeal proceedings feat work 
practices applied in DEVET over a number of years have 
resulted in a subversion of this rationale. The reasons lie, it 
appears, in resort to practices of not filling substantive 
positions, of extended occupancy of positions in an acting 
capacity and of establishment of limited term contractual 
arrangements outside the general range of employment 
subject to advertising and promotional challenge. It is likely 
that much of this was a management reaction to demands 
of and for restructuring and flexibility and, possibly, 
industrial relations problems. One result evidenced in these 
proceedings, however, is feat some employees used in acting 
positions over an extended period of time may have been 
disadvantaged. 

It has been quite startling to, at least, the Chairperson in 
these appeal proceedings, to be told feat there have been no 
appointments of teachers to any promotion positions in 
technical and further education institutions for some five 
years. A corollary has been, it seems, that essential work has 
been carried on by employees affected by these various work 
practices and policies; some in substantive positions (and 
thereby with the experience capable of being of account in 
promotion appeal proceedings); some in acting positions 
(and thereby with the experience excluded from being of any 
account in promotion appeal proceedings); and some in 
other work arrangements which, while bearing fee limited 
term and restricted access features of "acting" arrange- 
ments, do not attract the legislative preclusion from 
consideration in promotion appeals. 

Like fee "temporary" appointments which last for years 
and give rise to inequities at the expense of merit (a subject 
of comment by this Tribunal in promotion appeal proceed- 
ings some months ago), the diverse work arrangements 
identified on transcript in these appeals would seem to have 
similarly given rise to inequities. In our view this must be 
of concern to this employer given that it is committed to fee 
implementation of true merit promotion founded on equal 
opportunity to perform. 

Considerations. 

Because of the length and range of the foregoing 
comments, it is probably worth noting at this point just what 
material the Tribunal has had regard for in determining fee 
appeals before it. As the appeals are essentially limited 
re-hearings, particular care has been taken to limit the 
considerations to what was before the employer in the first 
instance by way of applications and subsequent, relevant 
material as limited by that application and going to the merit 
of the claims raised on appeal. Relevant material before the 
Tribunal is the advertisement for the position including, of 
course, particular reference to the essential and desirable 
criteria; fee original applications; the appeals to the Tribunal 
as raised, along with any appeal statements; any written 
questions and answers produced in relation to fee appeals; 
any relevant documents produced at the appeal hearing so 
far as they went to merit; and, significantly, transcript of fee 
submissions by each appellant and by the employer's 
representative and/or recommended applicants. 

As already detailed the Tribunal was then bound to 
consider the merits of each appeal within the prescription 
imposed by fee legislation in terms of "efficiency", and in 
the event of equal efficiency being established, seniority. 
The onus of establishing his/her claim lay in each case with 
fee appellant 

Before proceeding to summations of the determinations 
of each appeal it remains to make two observations. The 
calibre of the candidates who took part in the appeal 
proceedings was high. It seems that most if not all 
individuals could well occupy the positions in contention 
with distinction. 

This fact should not be obscured by dwelling on some of 
the difficulties of the process involved. 
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Further, provided that the selection processes are re- 
viewed and stabilised appropriately, there is no reason why 
unsuccessful applicants out of all this should not go on to 
fill further vacancies with no less distinction should they be 
selected. 

Appeal/s against the Decision of the Respondent to 
recommend Helen Baron-StJohn for appointment to 
the position of Associate Director (Academic) at 
Central Metropolitan College. 

There were ten appellants against the decision to 
recommend Ms Baron-St John for appointment to the 
position of Associate Director (Academic) at Central 
Metropolitan College. It is noted that some of the 
submissions raised went to matters of process. These have 
not been of account in the considerations of respective 
claims. 

It seems that of all the recommended applicants Ms 
Baron-St John has probably experienced the most difficult, 
sustained questions about her selection but the results of 
these appeals certainly should not be interpreted as going 
beyond the considerations of respective claims to do the job. 
In fact Ms Baron-St John demonstrated in the course of 
somewhat tense proceedings a significant ability to react 
with skill and clarity under pressure. 

Ms Baron-St John has been employed in DEVET for 
some eleven years. Her main area of experience has been 
in counselling services. However she has some experience 
in lecturing, has engaged in diverse consultancy work and 
has significant experience in local government to add to her 
experience in technical and further education as well as her 
earlier experience in other employment. It appears that Ms 
Baron-St John is skilled, efficient and highly motivated. It 
is likely that she could discharge the duties of Associate 
Director (Academic) well. The question for the Tribunal 
though is whether any person on appeal has demonstrated 
a better claim based not on status but on proven record 
relative to the criteria specified in the advertisement. 

Mr Kenda had to demonstrate at least equal efficiency to 
Ms Baron-St John to have his appeal upheld. Mr Kenda 
draws from a wide breadth of teaching and administrative 
experience within DEVET. This included the positions of 
Senior Lecturer, Head of Department and, as the Officer in 
Charge of an Evening Technical School. Through this 
experience Mr Kenda was able to demonstrate to the 
Tribunal that he possessed the skills necessary for him to 
establish equal claims to Ms Baron-St John against the 
essential selection criteria related to communication, inter- 
personal skills and people management. 

As an Officer in Charge of the Rossmoyne Evening 
Technical School and its associated Centres (involving up 
to ten locations) Mr Kenda was involved in policy 
formulation as well as administration. He was able to 
demonstrate to the Tribunal equal ability to Ms Baron-St 
John in these areas. Mr Kenda's evidence in the area of 
demonstrated management skills in the delivery of educa- 
tional and training programmes within the Technical and 
Further Education system was evidenced by his involvement 
in a wide variety of programme initiatives. The Tribunal 
considers this experience in this area to be superior to that 
of Ms Baron-St John. 

Having regard for all before it the Tribunal has concluded 
that based on superior job-related skills involving a wider 
relevant experience Mr Kenda has established a superior 
claim. His appeal is upheld. 

Ms Wyder's application was relatively limited in its 
development of her record in relation to the selection 
criteria. The Tribunal considered that she demonstrated 
good management, including the management of people, 
and good interpersonal skills. In the event of more 
opportunity in the areas of policy development, it is likely 
Ms Wyder could build on her proven track record in 
management and delivery of educational programmes to the 
ends of DEVET. However at this time the Tribunal was not 
convinced Ms Wyder demonstrated a better claim for the 
position. Her appeal is dismissed. 

Ms Mattia had to demonstrate at least equal efficiency to 
Ms Baron-St John for her appeal to succeed. Ms Mattia has 
held the substantive position of Senior Lecturer within 
DEVET for a considerable number of years and was able to 
demonstrate through this experience, well developed skills 
in managing educational and training programmes, people 
management, communication and interpersonal skills which 
at least equated with the claims made by Ms Baron-St John 
in comparable areas. 

So far as Ms Mania's ability to manage people is 
concerned, the Tribunal specifically notes that, having 
regard for her record and her submissions and the manner 
of presenting them, it considers that there is no warrant for 
concluding that there is any deficiency in her skills in this 
area. 

Ms Mania's evidence against the essential selection 
criteria of conceptual and analytical ability and initiative 
were well substantiated in relation to her academic studies 
and her involvement in professional associations at an 
executive level. Again the Tribunal considered that these 
matched the recommended applicant's claims. 

Having regard for Ms Mattia as a senior member of staff 
the Tribunal has concluded that her involvement in policy 
formulation was not insignificant and she was able to 
demonstrate to the Tribunal equal ability to Ms Baron-St 
John. 

Ms Mania's evidence in the area of demonstrated 
management skills in the delivery of educational and 
training programmes within the technical and further 
education system was considerable and well reflected in her 
management of award courses and labour market program- 
mes. The Tribunal considers her achievements in this area 
to be superior to those of Ms Baron-St John in the same area. 

Having regard for the respective claims overall the 
Tribunal has concluded that Ms Mattia has demonstrated a 
superior claim to the position of Associate Director 
(Academic) than that of the recommended applicant, 
demonstrated through her wider experience in direct 
management delivery of educational and training courses. 
Accordingly, her appeal is upheld. 

Mr Rowe appealed on the grounds of superior efficiency 
to Ms Baron-St John. He demonstrated on appeal a wide 
breadth of administrative experience within DEVET which 
included the positions of Senior Lecturer and Deputy 
Principal. He also has previous administrative experience in 
industry as a company secretary and senior Financial 
controller. For the seven years preceding 1992 Mr Rowe was 
substantive Deputy Principal at the Geraldton Regional 
College of TAPE. As such he was required to relieve the 
Director of the College in his absence and he did so for 
extended periods of time. Mr Rowe's duties included the 
responsibility for the academic functioning of the College 
together with management in the areas of human resources 
and finance. Mr Rowe presented evidence which convinced 
the Tribunal of his effectiveness in this management which 
gave him a better claim than Ms Baron-St John against the 
essential selection criteria of communication and people 
management. 

Having regard for his experience as a senior member of 
staff Mr Rowe demonstrated involvement in policy formula- 
tion at executive level, at least equal in range with Ms 
Baron-St John. 

Mr Rowe's management skills in the delivery of 
educational and training programmes within the technical 
and further education system were demonstrated. He held 
the position of the Director of the Academic Board in 
Geraldton, responsible for ensuring that the programmes 
delivered by the College met the needs of the community. 

The Tribunal considered that Mr Rowe was able to 
demonstrate a higher level of skills against the essential 
selection criteria and establish a better claim to the position 
of Associate Director (Academic) than Ms Baron-St John. 
Accordingly, his appeal is upheld. 

Mr Bowden had to demonstrate only equal efficiency to 
Ms Baron-St John for his appeal to succeed. Mr Bowden 
drew from a breadth of experience both from within DEVET 
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and externally to substantiate his claims against the 
job-related skills of the essential selection criteria. 

As a Senior Lecturer in DEVET, a Lecturer in the RAAF 
and Technical Training Supervisor in Papua-New Guinea, 
Mr Bowden was responsible for the management of a large 
number of staff and successfully demonstrated to the 
Tribunal that he had significant communication, interper- 
sonal and people management skills. This more than equates 
with the recommended applicant's more limited range of 
experience. And Mr Bowden was able to demonstrate a 
much wider range of experience than Ms Baron-St John and 
through this, superior management skills in the delivery of 
educational and training programmes within the technical 
and further education system. 

Whilst Mr Bowden produced minimal evidence to 
support his conceptual and analytical ability, the Tribunal 
considered that the advantage that Ms Baron-St John had 
over him in this area, was more than offset by his greater 
competitiveness in demonstrated initiative with his estab- 
lishment of an apprentice training section and development 
and preparation of individual needs syllabus for Alcoa being 
but two examples cited. 

In regard to policy formulation skills the Tribunal 
concluded that Mr Bowden was at no disadvantage relative 
to Ms Baron-St John having regard for the evidence from 
his study area and section management. 

Accordingly the Tribunal considers that Mr Bowden has 
demonstrated a superior claim to the position of Associate 
Director (Academic) than that of the recommended appli- 
cant based on the job-related skills he has demonstrated and 
through wider experience 

His appeal is upheld. 
Ms Rozlapa had to establish superior efficiency. In our 

view Ms Rozlapa demonstrated significant skills and has 
had opportunities to expand on these skills in innovative and 
enterprising areas of performance. However in the Tribu- 
nal's view Ms Rozlapa falls into that unfortunate category 
of persons who have carried out significant duties in an 
acting capacity which experience of course must be 
discounted. Further some of her more recent experience 
simply could not be of account. 

In all we have concluded Ms Rozlapa has not established 
a superior claim. Her appeal is dismissed. 

Mr Bodger appealed on the ground of superior efficiency. 
Mr Bodger demonstrated a breadth of administrative 

experience within DEVET, including in the position of 
Senior Lecturer. He has lectured across a wide range of 
study areas and has managed a large number of staff. It was 
concluded that he has demonstrated effective management 
skills. 

Mr Bodger demonstrated proficiency in policy formula- 
tion skills through his involvement as a member of the 
College Senior Management Committee and as TESC 
representative on the Surveying and Cartography Study 
Area Committee. In addition, he has been involved in 
industry as a consultant specialising in information manage- 
ment. The Tribunal believes that the skills Mr Bodger 
demonstrated in this area equate with the relevant claims 
made by the recommended applicant. 

The Tribunal was satisfied that the range, depth and 
quality of experience of Mr Bodger demonstrated skills and 
abilities in the area of conceptual and analytical ability. This 
included some work studies into the potential of using 
satellite communication technology or compressed video 
technology to access remote area students and his involve- 
ment in the TESAT concept. His achievements in this area 
gave him a better claim than that of Ms Baron-St John 
against the essential selection criteria of conceptual and 
analytical ability. 

Notwithstanding all these qualities it is noted that Mr 
Bodger appeared at times to be more concerned with getting 
messages about grievances over than getting on with the job 
at hand in the appeal proceedings. 

However the submissions and evidence as to merit (some 
of which however was of no account or or was exaggerated), 
presented by Mr Bodger in support of his claims against the 

essential selection criteria of initiative nonetheless demon- 
strated management skills in the delivery of educational and 
training programmes within the technical and further 
education system. These were not outweighed by the claims 
of Ms Baron-St John in this area. 

Having regard for all this the Tribunal has concluded that 
Mr Bodger has a greater claim to the position. 

His appeal is upheld. 
Mr Webb demonstrated a significant breadth of experi- 

ence drawn from a number of senior positions including 
Senior Lecturer and Head of Department of a number of 
study areas. Further to this, his administrative experience is 
reflected in his role as Study Area Leader and his 
involvement in labour market and fee for service training 
programmes. Mr Webb's substantive senior administrative 
experience within DEVET spans 15 years and he satisfied 
the Tribunal of the high level of skills he exercised in 
carrying out his management responsibility in respect to a 
large number of staff and relevant outside organisations. 
Consequently Mr Webb was able to demonstrate a high and 
more relevant level of efficiency in regard to the essential 
selection criteria relating to communication, interpersonal 
skills and people management. 

Mr Webb introduced new technologies and alternative 
delivery strategies in a period where DEVET was undergo- 
ing radical change in curriculum and general restructuring 
and at the same time through his role as study area leader 
maintained a cohesive and productive study area. This 
experience gave him an advantage in comparison with the 
similarly high quality but more limited experience of the 
recommended applicant 

The Tribunal considers that Mr Webb produced sufficient 
evidence to successfully support his claim of demonstrated 
management skills in the delivery of educational and 
training programmes within the technical and further 
education system. 

Further and notwithstanding his own interpretations Mr 
Webb on the evidence possesses policy formulation abilities 
and there is no doubt that his level of conceptual and 
analytical ability is good. This was evidenced in particular 
by his involvement as study area leader in the introduction 
of the National Metals Competency Based Learning 
Modules and through initiating a new apprentice delivery 
programme. He successfully negotiated the removal of 
anomalies in pay level salaries for Lecturers involved in fee 
for service work and his initiatives included work on salary 
reform in the area of examination supervision. These are not 
insignificant achievements. 

Further the evidence of the recognition of Mr Webb's 
standing by the Standards Association of Australia is of 
account. 

His appeal is upheld on the grounds of superior efficiency. 
Mr Whitaker had to prove at least equal efficiency to Ms 

Baron-St John. Mr Whitaker highlighted several relevant 
areas of experience to demonstrate his skills against the 
essential selection criteria. This included his responsibility 
in reviewing and updating the TAPE training programme for 
pre-apprentice and apprentice bricklayers in Western Aus- 
tralia, where people management, communication, interper- 
sonal and negotiation skills were paramount to his liaising 
with the Master Builders Association, Housing Industry 
Association, various builders and TAPE personnel as well 
as his experience prior to his employment by DEVET; 
including in the Northern Territory. 

The Tribunal concluded that Mr Whitaker's claims 
demonstrated at least equal efficiency to Ms Baron-St John 
against the essential selection criteria and consequently 
upholds his appeal for the position of Associate Director 
(Academic). 

Mr Neill had only to demonstrate equal efficiency to the 
recommended applicant. Mr Neill successfully demon- 
strated a wide breadth of experience within DEVET 
including experience in primary, secondary and technical 
education at para professional as well as professional levels. 



In terms of management skills, Mr Neill's position at the 
Scarborough Evening Technical School required well- 
developed communication and interpersonal skills and 
people management, particularly as this Centre encom- 
passed 130 part-time staff, a clientele in excess of 3,600, 
catered for in 190 classes conducted over 15 centres. This 
compares favourably with Ms Baron-St John's more limited 
experience. 

In terms of policy formulation skills, Mr Neill was able 
to point of his position on the Government Bicycle Policy 
Committee where he assisted in establishing State Govern- 
ment policy. Another example was a pricing policy for video 
conferencing in DEVET. These equated reasonably with the 
recommended applicant's claims. 

A significant degree of initiative was reflected in Mr 
Neill's work with adult aboriginal programmes at Hall's 
Creek and Cape Lubeck, his initiation of the Channel 7 
Young Film Makers' Award and the establishment of a 
media centre at the technical teacher training location. 

Having regard for all this the Tribunal has concluded that 
Mr Neill has demonstrated a superior claim to the position 
of Associate Director (Academic) than that of the recom- 
mended applicant. 

His appeal is upheld. 
Having regard for the respective claims of the successful 

appellants, the Tribunal ranked them as follows— 
WEBB 
NEILL 
BOWDEN 
BODGER 
ROWE 
KENDA 
MATT1A 
WHITAKER 

Having regard for the preferences identified in the 
respective applications, Neill would take up this position of 
Associate Director (Academic) at Central Metropolitan 
College. 

Appeal/s against the Decision of the Respondent to 
recommend Leonard Bresland for appointment to the 
position of Associate Director (Academic) at North 
Metropolitan College. 

Mr Leonard Bresland, the recommended applicant for the 
position of Associate Director (Academic) at North Metro- 
politan College submitted a general application for the 
position directed at the essential and desirable criteria. His 
experience across DEVET ranges from lecturer, senior 
lecturer and head of department positions. He has some 
publications to his credit, has demonstrated management 
skills in relevant areas, is experienced in managing people 
and has demonstrated some policy formulation skills. 

Ms Wyder was able to demonstrate good communication 
and interpersonal skills generally, ability to manage people 
and programmes and initiative in relevant areas of technical 
and further education. However there seems to have been 
little scope for or demonstrated policy formulation skills in 
Ms Wyder's experience. Having regard for the relative 
claims for the position, Ms Wyder has not established that 
she has a better claim than the recommended applicant. Her 
appeal is dismissed. 

Ms Mattia had to establish superior efficiency to the 
recommended applicant for her appeal to succeed. Like Ms 
Wyder, Ms Mattia is considered by the Tribunal to have 
demonstrated an ability to carry out the duties required in 
the position under contention. She has extensive experience 
in managing educational and training programmes, estab- 
lished that she has good communication skills and has a 
demonstrated record of successfully managing people. 
However the demonstrated experience of Ms Mattia in the 
area of policy development does not equate with that of the 
recommended applicant. In all Ms Mattia has not demon- 
strated a superior claim. Her appeal is dismissed. 

Appeal/s against the Decision of the Respondent to 
recommend Ian Ernest Edwards for appointment to the 
position of Associate Director (Academic) at North 
Metropolitan College. 

Ian Ernest Edwards is the recommended applicant against 
whose promotion there are five appeals. Mr Edwards was 
considered to have good negotiating skills and, by way of 
his record in gaining a significant grant for work in remote 
image sensing, demonstrating other good skills in relation 
to the selection criteria. However he did not address the 
criterion of policy formulation in his application in a 
relevant way, only relying on a reference to his superior 
officers in support. This was not adequate and was not really 
redressed in the course of appeal. 

Mr Rowe had to establish superior efficiency to Mr 
Edwards. Mr Rowe, through his considerable years as 
Deputy Principal was able to demonstrate substantial 
administrative experience within DEVET in that position, 
being involved in human resources, financial and academic 
management. Through this significant experience he was 
able to demonstrate a high level of communication, 
interpersonal skills and an ability to manage people. 

As Chairperson of the Academic Board of the Geraldton 
Regional College of TAPE, Mr Rowe was responsible for 
academic programmes delivered through the College. This 
enabled him to establish a superior claim to Mr Edwards in 
the areas of policy formulation skills and the delivery of 
educational and training programmes within DEVET. 

Mr Rowe's initiative was also evidenced in the establish- 
ment of programmes to met local needs and the successful 
promotion of DEVET courses throughout the Geraldton 
district. 

The Tribunal considers Mr Rowe's claims against the 
essential selection criteria to reflect superior efficiency to 
Mr Edwards. 

His appeal is upheld. 
Ms Wyder had to prove superior efficiency to Mr 

Edwards. The Tribunal adopts its conclusions in respect of 
Ms Wyder in Matter No. TPA 1 of 1993 for the purposes 
of this appeal. The consideration here must of course be 
relative to the recommended applicant's claim. Having 
regard for what is before it, and notwithstanding the 
strengths of Ms Wyder, the Tribunal is not convinced that 
she has discharged the onus of establishing a better claim. 

Her appeal is dismissed. 
Mr Kenda did not nominate a preference for the position 

in contention. Accordingly this appeal is not competent and 
is dismissed. 

Mr Webb. The Tribunal adopts its general conclusions in 
respect of Mr Webb for the purposes of this appeal. As a 
Senior Lecturer and Head of Department and as a study area 
leader, Mr Webb's extensive administrative experience 
allowed him to demonstrate a high level of skills he 
exercised in carrying out management responsibility of a 
large number of staff and relevant outside organisations. He 
demonstrated a higher level of efficiency against the 
essential selection criteria of communication, interpersonal 
skills and people management than Mr Edwards. Mr Webb 
displayed exceptional conceptual and analytical ability and 
initiative as a study area leader in the introduction of the 
national metals modules and through his introduction of a 
new apprentice delivery programme. 

The Tribunal considers that Mr Webb established a 
superior claim in the demonstration of job-related skills 
against all essential selection criteria. Accordingly the 
Tribunal upholds his appeal against Mr Edwards. 

Mr Bodger. The general conclusions of the Tribunal in 
respect of Mr Bodger in Matter No. TPA 1 of 1993 are 
adopted for the purposes of this appeal. He had to prove 
superior efficiency to Mr Edwards. Both Mr Edwards and 
Mr Bodger were able to produce good evidence to 
substantiate comparable claims against the essential selec- 
tion criteria of communication, interpersonal skills and 
people management, drawing from their experiences over 
similar periods of time in similar positions. 

In the area of policy formulation skills, Mr Edwards relied 
almost entirely on his experience as a study area leader and 
membership of several bodies. Mr Bodger's experience 
through his involvement in the College Senior Management 
Committee, Surveying and Cartography Study Area Com- 
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mittee and in industry as an information management 
consultant compares reasonably with this. 

Mr Bodger's initiatives, including his support as a mentor 
of a number of inventors through his marketing ability and 
his efforts in DEVET in trialling alternative delivery 
methods to access remote area students, were considered 
significant as well as his initiative with the TVRO system 
for Worldnet. 

Whilst Mr Edwards and Mr Bodger share equal efficiency 
in the demonstration of job-related skills against several of 
the selection criteria, the Tribunal considers that Mr Bodger, 
on balance, established a superior claim. 

His appeal is upheld. 
The Tribunal upheld the following appeals and rated them 

in the following order—Webb, Bodger and Rowe. 
Considering the preferences of all the successful appel- 

lants, the Tribunal upholds the appeal of BODGER for 
appointment to this position at North Metropolitan College. 

Appeal/s against the Decision of the Respondent to 
recommend Thomas William Goode for appointment 
to the position of Associate Director (Academic) at 
North Metropolitan College. 

The recommended applicant, Mr William Thomas Goode, 
demonstrated significant skills in a number of areas. In 
particular his experience as officer in charge of Woodsome 
Street Evening Technical School and as a senior officer in 
the Australian Army Reserve are sources of opportunities of 
applied skills relevant to the selection criteria. And the range 
of Mr Goode's experiences across the system are significant 

Mr Rowe: The Tribunal adopts its general conclusions in 
relation to Mr Rowe expressed in Matter No. TPA 1 of 1993 
but in respect of this recommended applicant has concluded 
that he has not established a superior claim. 

Ms Wyder and Ms Mattia had to prove superior efficiency 
to Mr Goode. Similarly, the general comments in respect of 
both these candidates as expressed in Matter No. TPA 1 of 
1993 are adopted for the purposes of these appeals. However 
the Tribunal considers that neither Ms Wyder or Ms Mattia 
demonstrated superior efficiency against the essential 
selection criteria relative to Mr Goode. 

Consequently, the Tribunal dismissed the appeals of 
Rowe, Mattia and Wyder against Mr Goode. 

Appeal/s against the Decision of the Respondent to 
recommend Anne Stafford for appointment to the 
position of Associate Director (Academic) at North 
Metropolitan College. 

Ms Stafford, the recommended applicant has had a 
relatively limited period of employment in technical and 
further education compared with some of the appellants. 
That is not, of course, of account. What is of account is any 
demonstration of the skills to meet the selection criteria, 
either within or without DEVET. Ms Stafford impressed the 
Tribunal with her intelligent approach to the appeals and her 
ability to confront questions and deal with difficult 
circumstances. There is no doubt she is highly competent 
and skilled in managing people and in conceptualising and 
dealing with problems. However it is clear from the record 
that the range and depth of her relevant experience at this 
time does not match that of some appellants. 

Ms Wyder. The Tribunal adopts the general comments 
applied to this appellant in Matter No. TPA 1 of 1993 for 
the purposes of this appeal. Again it considers that in all, 
while Ms Wyder has considerable strengths, she has not by 
virtue of limited opportunity to date, a record of policy 
development skills and thereby, in all, she has not 
established a better claim. 

Her appeal is dismissed. 
Ms Mattia. The conclusions of the Tribunal in respect of 

Ms Mattia in Matter No. TPA 1 of 1993 are adopted here. 
In relation to the recommended applicant in this appeal, Ms 
Mattia demonstrated a strength in her record of managing 
education and training programmes and a depth in her 
academic field and professional field. However, in all, we 
do not consider Ms Mattia has demonstrated superior policy 
development skills and analytical skills and has the level of 
initiatives record compared with Ms Stafford. 

Her appeal is dismissed. 
Mr Rowe appealed on the grounds of superior efficiency 

to Ms Stafford and the Tribunal concurred that from his 
extensive breadth of teaching and administrative experience 
within DEVET he successfully established greater competi- 
tiveness to Ms Stafford against the essential selection 
criteria for this position. 

In essence it must be that Mr Rowe's experience as a 
Deputy Principal of some years standing, which role 
included assumption of the duties of College Director over 
extended periods, must be of significant account for the 
position of Associate Director (Academic). This is not a 
matter of status but a record which of itself must have 
included extensive relevant skills. This record was not 
attacked. To this was the important record of initiatives 
taken in regional education. In these respects Mr Rowe has 
a clear advantage over Ms Stafford and it is considered that 
this was not offset sufficiently in other areas by the 
recommended applicant. 

This appeal is upheld. 
Mr Blomme. His submission on appeal was somewhat 

fragmented. On the basis of Mr Blomme's application there 
was a need to focus on his record of skills, by way of quality 
examples, in relation to the selection criteria. This did not 
happen sufficiently for any headway to be made. And 
further, to date, Mr Blomme's experience in DEVET has 
been more limited in terms of management of educational 
programmes and people than the recommended applicant. 
This, in the Tribunal's view, is not offset by his external 
experience. Mr Blomme has not established a better claim. 

His appeal is dismissed. 
Mr Bowden had to establish equal efficiency for his claim 

to succeed. The Tribunal concluded that he successfully 
accomplished this through drawing on his experience from 
within DEVET and externally in industry. 

The essential selection criteria were adequately demon- 
strated through his work in developing a whole range of 
programmes in both customised training and award pro- 
grammes and as a senior lecturer successfully managing a 
team of lecturers over a number of years. 

In addition his involvement with the RAAF and experi- 
ence in industry, including the Bougainville Copper opera- 
tions and Alcoa gave him opportunity to promote his skills 
in the delivery of educational and training programmes and 
conceptual and analytical ability. 

Mr Bowden was able to prove a better claim than Ms 
Stafford. 

His appeal is upheld. 
Ms Rozlapa. The Tribunal adopts its conclusions re Ms 

Rozlapa in Matter No. TPA 1 of 1993 for the purposes of 
this appeal. Again, while Ms Rozlapa appears to have 
considerable strengths and to be a very capable employee, 
on the basis of her available record relative to the selection 
criteria, the Tribunal has concluded that she did not establish 
a better claim. 

Her appeal is dismissed. 
Mr Whitaker. The general comments of the Tribunal in 

respect of Mr Whitaker in Matter No. TPA 1 of 1993 are 
adopted for the purposes of this appeal. Mr Whitaker was 
an impressive candidate with considerable strength in the 
area of management skills both in course delivery and 
management of people. And his experience external to 
DEVET was not insignificant. However his range of 
experience was not as extensive as the recommended 
applicant and his record of initiatives and policy develop- 
ment was not as strong as that of the recommended 
applicant, on balance the Tribunal concluded that he had not 
established a better claim. 

The appeal is dismissed. 
Mr Bodger has appealed on the grounds of superior 

efficiency to the recommended applicant. The general 
conclusions of the Tribunal in respect of Mr Bodger in 
Matter No. TPA 1 of 1993 are adopted for the purposes of 
this appeal. Like Ms Baron-St John, Ms Stafford was not 
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able to demonstrate through her more limited experience the 
breadth of administrative experience demonstrated by Mr 
Bodger. 

Mr Bodger displayed greater competitiveness against the 
essential selection criteria to Ms Stafford and accordingly, 
in regard to the position of Associate Director (Academic), 
the Tribunal determines that he has a better claim to the 
position. 

His appeal is upheld. 
Mr Webb had only to demonstrate equal efficiency to Ms 

Stafford but it is the opinion of this Tribunal that he has 
displayed superior efficiency. 

As was the case in Mr Webb's appeal in Matter No. TPA 
1 of 1993 he clearly demonstrated superior efficiency to the 
recommended applicant through superior job-related skills 
in regard to the essential selection criteria gained through 
his- much wider experience. 

The Tribunal has concluded that Mr Webb has a greater 
claim to the position than Ms Stafford. 

His appeal is upheld. 
Mr Kenda. The particular position under appeal here was 

not nominated in the application of Mr Kenda at first 
instance. Accordingly the appeal is incompetent and is 
dismissed. 

Mr Neill too did not nominate the position under appeal 
in his application at first instance. Accordingly his appeal 
is incompetent and is dismissed. 

Having regard for all before in respect of the successful 
appellants, the Tribunal arrived at the following rankings— 

WEBB 
NEILL 
BOWDEN 
BODGER 
ROWE 

Having regard for the preferences of these, Bowden would 
take up the appointment of Associate Director (Academic) 
at North Metropolitan College. 

Appeal/s against the Decision of the Respondent to 
recommend K. Steinbeck for appointment to the 
position of Associate Director (Academic) at Central 
Metropolitan College. 

The recommended applicant Mr Steinbeck gave examples 
of management in TAPE and in a private consulting capacity 
which demonstrated an extremely high level of communica- 
tion, interpersonal and people management skills. 

Mr Steinbeck was responsible for the development of 
Safety Policies for TAPE Safety Officers and establishing 
policy and guidelines for the Self Supporting Classes Trust 
and as a member of the CTA Steering Committee. 

Mr Steinbeck was further able to demonstrate manage- 
ment skills in the delivery of a wide range of educational 
and training programmes within TAPE and significant 
initiatives. 

The Tribunal recognised the conceptual and analytical 
ability and initiatives which Mr Steinbeck has demonstrated 
in developing and delivering industry based short courses. 

The general conclusions of the Tribunal in respect of each 
of the appellants, Mr Kenda, Ms Mattia, Mr Rowe, Mr 
Blomme, Ms Rozlapa, Mr Bodger and Mr Neill, as 
expressed respectively in Matters No. TPA 1 of 1993 are 
adopted for the purposes of this appeal. 
The Tribunal has carefully examined the respective claims 
of each of the appellants anew and against the recommended 
applicant. It has been concluded that none have established 
a better claim. All appeals are dismissed. 

Appeal/s against the Decision of the Respondent to 
recommend Lesley Helen Nesdale for appointment to 
the position of Associate Director (Academic) at 
Central Metropolitan College. 

As a Senior Lecturer and Head of Department the 
recommended applicant Ms Nesdale demonstrated strong 
relationships with industiy and community groups and, as 
study area leader, interaction with staff which have required 
well developed communication and interpersonal skills. She 
loraa-e 

has further ably demonstrated these qualities through her 
positions on industry working groups, community and 
professional committees as a contributing team member on 
many projects within TAPE and the community. And Ms 
Nesdale has demonstrated an ability to manage people 
through her duties as Senior Lecturer, Head of Department 
and Study Area Leader including a number of support staff, 
teaching staff, students, parents, community members, 
union and industry representative. 

This candidate's policy writing skills have been recogni- 
sed by invitations for her to participate in industry working 
parties formulating national policy for child care. 

A wide range of initiatives were evidenced including 
residential staff development and curriculum writing pro- 
jects, a review of the child care national core curriculum and 
the concept of information evenings for applicants into 
community studies courses. Ms Nesdale further demon- 
strated management skills in the delivery of educational and 
training programmes within TAPE by citing her responsibil- 
ity in a wide range of courses as examples. 

Against each essential selection criteria the quality of the 
examples presented by Ms Nesdale were considered to be 
very high. 

The general conclusions of the Tribunal in respect of all 
the appellants, Mr Kenda, Mr Bowden, Ms Mattia and Mr 
Rowe, have been expressed particularly in Matter No. TPA 
1 of 1993. These conclusions are adopted here. Each of the 
appellants has particular strengths relative to the selection 
criteria but relative to Ms Nesdale's claim, it can not be said 
that any appellant was a superior candidate. All appeals are 
dismissed. 

Appeal against the Decision of the Respondent to 
recommend Michael Mullin for appointment to the 
position of Associate Director (Academic) at Central 
Metropolitan College. 

The recommended applicant, Mr Mullin, did not submit 
a strong application in the first instance. However he 
demonstrated some significant strengths. Most of these 
resulted from his work in the field of art though in this range 
Mr Mullin was somewhat limited. Certainly Mr Mullin was 
able to prove a high level of conceptual and analytical ability 
and significant initiative was recognised in his involvement 
in the planning of the new art facility. 

Mr Rowe has appealed on the grounds of superior 
efficiency to Mr Mullin. Mr Rowe draws from extensive 
substantive administrative experience as a Senior Lecturer 
and in more recent years as a Deputy Principal. 

As Deputy Principal Mr Rowe's duty statement requires 
him to undertake the responsibilities as defined for a Deputy 
Principal and in addition, relieving the Director of the 
College in his absence. The skills Mr Rowe has been able 
to demonstrate from this latter position particularly, must be 
seriously considered as advantageous in pressing his claims 
against Mr Mullin. 

Mr Rowe was able to demonstrate extensive skills in 
human resource, finance and academic management which 
cannot be matched by Mr Mullin whose limited experience 
as a Senior Lecturer did not allow him to demonstrate a 
comparative breadth of administrative skills. 

Mr Rowe produced evidence of sound academic program- 
ming and delivery and resource management both within the 
Geraldton Regional College of TAHi itself and to towns 
included in die College's hinterland. For these to be 
effective, aspects such as communication, interpersonal and 
communication skills, people management, policy formula- 
tion skills and initiative were paramount to the position. 

Through Mr Rowe's extensive experience, however, he 
demonstrated skills which clearly established superior 
efficiency against the essential selection criteria and 
accordingly, a superior claim to the position of Associate 
Director (Academic). His appeal is therefore upheld for this 
position. (Central Metropolitan College). 

Considering the preference of the successful appellant, 
the Tribunal upholds the appeal of ROWE for appointment 
to this position. (Central Metropolitan College). 



AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.i 

Appeal against the Decision of the Respondent to 
recommend Thuan Hsien Geh for appointment to the 
position of Associate Director (Academic) at TAPE 
External Studies College. 

Mr Bodger had to prove superior efficiency to Mr Geh, 
the recommended applicant. As has been evidenced in 
previous appeals, Mr Bodger has been able to demonstrate 
a high level of skills and ability against all the essential 
selection criteria through quality examples cited. These have 
included impressive involvement in compressed video 
technology to access remote area students and TESAT 
Mobile. As a senior member of TAPE External Studies 
College his ability to manage people has been well 
demonstrated. His level of conceptual and analytical ability 
is based upon his academic and scientific training. 

Similarly Mr Geh, through the high quality examples he 
presented, was able to lay claim to a high standard of skills 
and abilities against all the essential selection criteria. This 
included senior levels of management as a Senior Lecturer, 
a wide range of involvement in policy formulation and a 
great depth of conceptual and analytical ability through his 
published research papers, studies at Masters level and the 
use of computers for quanitative analysis. Mr Geh further 
demonstrated a wide range of initiatives including "Fas- 
track" curriculum development, innovations such as com- 
puter assisted learning and a resource development module 
for the Sterilization Council. 

The Tribunal, after reviewing all the evidence presented, 
determined that both the recommended applicant and the 
appellant demonstrated equal efficiency, however Mr 
Bodger was not able to prove superior efficiency to Mr Geh 
and accordingly his appeal was dismissed. 

Appeal/s against the Decision of the Respondent to 
recommend Evan Patrick Parker for appointment to the 
position of Associate Director (Academic) at South 
Metropolitan College. 

The recommended applicant, Mr Parker, demonstrated 
significant skills arising from his experience as a study area 
leader against the selection criteria. In particular this 
involved management skills and interpersonal skills. How- 
ever the Tribunal was not convinced that the external 
experience in the banking sector was as significant in any 
skills development as was contended. 

Mr Spiro had to prove superior efficiency to Mr Parker. 
Mr Spiro has significant teaching and administrative 
experience from a background which includes the substan- 
tive positions of Senior Lecturer and Head of Department 
as well as Study Area Leader. Mr Parker's experience is less 
extensive, encompassing the substantive position of Senior 
Lecturer and a short period as Study Area Leader. 

As Head of Department within DEVET, Mr Spiro is 
responsible for the delivery of educational and training 
programmes and he produced adequate evidence to convince 
the Tribunal that this role was at a high level. The Tribunal 
was impressed with the examples cited by him from a 
managerial and engineering background in industiy to 
demonstrate initiative he has shown in the course of 
performing his duties and his role in the planning and 
commissioning of the Refrigeration and Air Conditioning 
facility at Carlisle Campus was significant. It appears that 
significant communication, consulting, negotiating, analyti- 
cal and conceptual skills were required in Mr Spire's leading 
role in this project. This was subsequently recognised in the 
winning of a significant design award. 

Further to this Mr Spire's conceptual and analytical 
ability is demonstrated in his appointment as adviser to the 
Environmental Protection Authority on CFC legislation and 
as a consultant for the development of a refrigerant recovery 
unit. 

Mr Spire's length of involvement in and holding of the 
executive position of Wing Commander in the Air Training 
Corps added to his demonstrated skills in that in this role 
Mr Spiro has commanded a large number of staff and cadets, 
has had added opportunities in policy formulation, concep- 
tual and analytical ability in restructuring and has had 
further experience in the areas of administration and 
teaching. For, as Mr Spiro was able to demonstrate, the Air 

Training Corps is, in itself, "an academic organisation with 
a full range of training programmes". 

Having regard for all before it the Tribunal has concluded 
that Mr Spiro has established a better claim. His appeal is 
upheld. 

Mr Webb had only to demonstrate equal efficiency to Mr 
Parker for his appeal to succeed. He was able to draw from 
his long association with DEVET to establish a greater depth 
of experience to that of Mr Parker from which to 
demonstrate appropriate skills against the essential selection 
criteria. 

The general conclusions of the Tribunal in respect of Mr 
Webb in Matter No. TPA 1 of 1993 are adopted for the 
purposes of this appeal. Like Mr Spiro his substantive 
position as Head of Department and as a Study Area Leader 
for a considerable number of years, gives him the 
opportunity to demonstrate management skills and pro- 
gramme innovation and delivery which cannot be matched 
by Mr Parker. 

The examples quoted by Mr Webb to the Tribunal clearly 
demonstrated his skills against the essential selection 
criteria and enabled him to confidently assert a superior 
claim for the position of Associate Director (Academic). 

The Tribunal has concluded that the appeal of Mr Webb 
should be upheld. 

The cases presented by Kenda, Mattia, Bodger and Neill 
failed to convince the Tribunal that equal efficiency to Mr 
Parker was demonstrated. The evidence produced in each 
case did not establish greater skills against the essential 
selection criteria. 

The appeals of Kenda, Mattia, Bodger and Neill are 
dismissed. 

Having regard for the respective claims of the two 
successful appellants the Tribunal ranked them in the 
following order: Webb and Spiro. 

Considering the preferences of the successful appellants, 
Webb would succeed for appointment to this position at 
South Metropolitan College. 

Appeal/s against the Decision of the Respondent to 
recommend Arthur McCarthy for appointment to the 
position of Associate Director (Academic) at South 
Metropolitan College. 

The recommended applicant, Mr Arthur McCarthy dem- 
onstrated relevant and significant skills arising from a 
management role in a college and study area leader duties. 
There were some deficiencies in his application so far as 
addressing the selection criteria were concerned and the 
Tribunal considered that this was not entirely addressed on 
appeal. However that is not to say that Mr McCarthy would 
not carry out the role of Associate Director (Academic) well. 
He is obviously capable, experienced and in significant 
respects very skilled. 

Mr Spiro had to prove superior efficiency and Mr Kenda 
and Mr Neill equal efficiency for their respective appeals to 
succeed. 

Mr Kenda: The general conclusions of the Tribunal about 
Mr Kenda's claim as expressed in Matter No. TPA 1 of 1993 
are adopted for the purposes of this appeal. There is no doubt 
that Mr Kenda has some significant strengths in respect of 
management, interpersonal skills and experience. It appears 
that he could ably occupy the position sought. However, 
having regard for the respective claims the Tribunal is not 
convinced that his is superior to the recommended applicant. 
His appeal is dismissed. 

As evidenced in Appeal TPA 15/93 Mr Spiro, through 
substantial administrative experience within DEVET and 
externally in industiy was able to demonstrate an extremely 
high level of skills against the essential selection criteria for 
this position. Examples quoted in his roles as Head of 
Department, Wing Commander of the Air Training Corps 
and his liaison with industry enabled him to lay claim to a 
high level of skills against all essential selection criteria. 

In the view of the Tribunal this cannot be matched by Mr 
McCarthy whose limited experience as a Senior Lecturer 
and as Study Area Leader afforded him less opportunity to 
demonstrate comparable competency in relation to the skills 



required for the position of Associate Director (Academic). 
The examples quoted by Mr McCarthy to demonstrate such 
skills do not equate with those cited by Mr Spiro. Having 
regard for all the evidence, it is the opinion of the Tribunal 
that he failed to demonstrate comparable skills against all 
the selection criteria. 

Accordingly in regard to the position of Associate 
Director (Academic), the Tribunal determines that Mr Spiro 
has a greater claim to the position based on the superior 
job-related skills he has demonstrated through his wider 
experience. The appeal is upheld. 

Mr Neill: The general conclusions of the Tribunal in 
respect of Mr Neill's claim for the position of Associate 
Director (Academic) have been expressed in others of these 
promotion appeals. These are adopted here for the purpose 
of this appeal. Mr Neill was rated well. But having regard 
for the respective claims in this appeal, the Tribunal has 
concluded that Mr Neill has not established a superior claim. 
His appeal is dismissed. 

The only appeal upheld is that of Mr Spiro. 
Appeal/s against the Decision of the Respondent to 
recommend Janet Elizabeth Davidson for appointment 
to the position of Associate Director (Academic) at 
North Metropolitan College. 

The recommended applicant, Ms Janet Elizabeth Da- 
vidson, was considered by the Tribunal to be a strong 
candidate on the basis of her application and the evidence 
out of the appeal proceedings. Her wide range of experience 
within DEVET and external to it, her demonstrated 
innovative skills in training and development programmes, 
her experience in curriculum research and her management 
and delivery skills of courses were all of a high order. She 
has also been involved in staff development. 

Ms Mattia and Mr Bodger had to prove superior 
efficiency to Ms Davidson. Both Ms Mattia and Mr Bodger 
were able to draw on the experiences derived from the 
position of senior lecturer to ably promote their skills and 
abilities against the essential selection criteria. 

But while Ms Mattia provided a number of examples in 
support of her claim against the essential selection criteria, 
the Tribunal considered that she was less competitive given 
the quality of the examples cited and therefore did not 
demonstrate a superior claim. 

Mr Bodger presented the Tribunal with some high quality 
examples to demonstrate skills and abilities against the 
essential selection criteria and the Tribunal considered his 
conceptual and analytical abilities and initiatives to reflect 
a good level of skills. However Ms Davidson was able to 
convince the Tribunal of her greater competitiveness against 
the essential selection criteria of communication and 
interpersonal skills and ability to manage people. Both Ms 
Davidson and Mr Bodger were able to demonstrate equal 
ability in the area of policy development. 

The Tribunal concluded that neither appeal was made out. 
Both are dismissed. 

Appeal against the Decision of the Respondent to 
recommend John Robert Saville for appointment to the 
position of Associate Director (Academic) at South 
Metropolitan College. 

Mr Kenda had to prove equal efficiency to Mr Saville. Mr 
Kenda's administrative experience has been somewhat 
restricted (mainly to that of Officer in Charge of an Evening 
Technical School) but nonetheless through this he has been 
able to lay claim to substantial skills against the essential 
selection criteria, but more particular in the areas of 
communication, ability to manage people and policy 
formulation. 

Mr Saville as Head of Department and Study Area 
Leader, similarly, has significant claims against the essential 
selection criteria. Mr Saville was, however, able to convince 
the Tribunal of his greater competitiveness against the 
essential selection criteria in the areas of conceptual and 
analytical ability, initiative and even more so, delivery of 
programmes within TAPE. His work with the academic 
profile and the memorandum of understanding, introduction 

of industry nights and other programme initiatives are well 
documented in the evidence presented to the Tribunal. 

After considering all the evidence the Tribunal was not 
convinced of Mr Kenda's claims of equal efficiency and 
accordingly his appeal is dismissed. 

Appeal/s against the Decision of the Respondent to 
recommend Frank John Juracich for appointment to the 
position of Associate Director (Academic) at South 
Metropolitan College. 

The recommended applicant, Mr Juracich, was consid- 
ered a strong candidate for the position particularly in that 
he has a wide range of experience; demonstrated skills in 
negotiation and management, especially in a trades area; 
demonstrated involvement in significant policy develop- 
ment and has a good level of analytical and conceptual 
skills. 

Mr Kenda had to prove equal efficiency to Mr Juracich 
and Mr Spiro had to prove superior efficiency. The evidence 
produced by both Mr Kenda and Mr Spiro was along the 
same lines to that produced in previous appeals by these 
appellants. The general conclusions of the Tribunal in 
respect of these cases is adopted for the purposes of the 
appeal here. 

Mr Spiro demonstrated a high level of skills against the 
essential selection criteria using the examples from his 
experiences as Wing Commander in the Air Training Corps, 
his role in the planning and commissioning of the 
Refrigeration and Air Conditioning facility at the Carlisle 
Campus and his advisory and consultancy work in industiy. 

Mr Kenda on the other hand was not considered highly 
competitive in comparison to Mr Juracich given the lesser 
range of his experience as Officer in Charge of an Evening 
Technical School. 

After considering all the evidence the Tribunal was not 
convinced of Mr Kenda's claims of equal efficiency, his 
appeal is dismissed. 

Whilst Mr Spiro was able to prove equal efficiency to Mr 
Juracich he was not able to prove superior efficiency. His 
appeal is dismissed. 

Appeal/s against the Decision of the Respondent to 
recommend Gwenneth Phyllis McCormack for ap- 
pointment to the position of Associate Director 
(Academic) at Central Metropolitan College. 

Mr Bodger and Mr Rowe had to prove superior efficiency 
to Ms McCormack. 

Mr Bodger ably demonstrated to the Tribunal a high 
proficiency in policy formulation skills as TESC representa- 
tive on the Surveying and Cartography Study Area 
Committee and in industry as a consultant specialising in 
information management. He was able to call upon an 
impressive range, depth and quality of experience to 
demonstrate a level of conceptual and analytical ability 
including Masters degree studies and research in satellite 
communication technology. 

Mr Bodger was able to demonstrate management skills 
in the delivery of educational and training programmes 
within DEVET over a wide range including maritime, 
engineering, aeronautical, surveying and cartography and 
environmental studies to mention some. Whilst Ms McCor- 
mack's experience in this area is extensive it does not 
accommodate a competitive breadth of study. 

Ms McCormack and Mr Bodger were both able to 
demonstrate comparable communication and interpersonal 
skills and an ability to manage people. 

The Tribunal has no doubt that Mr Bodger's level of 
academic studies at Honours level, involvement in industiy, 
particularly in the technical areas of satellite communica- 
tion, town planning and environmental health, enable him 
to claim an extensive range of experience from which he has 
been able to demonstrate a higher level of skills against most 
of the essential selection criteria than that demonstrated by 
Ms McCormack. 

The Tribunal therefore upholds his appeal against Ms 
McCormack on the grounds of superior efficiency. 
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As demonstrated in previous appeals, Mr Rowe draws 
from substantial experience as Senior Lecturer and Deputy 
Principal. 

Mr Rowe explained to the Tribunal that as Deputy 
Principal, part of his duty statement required him to relieve 
the Director of the College in his absence. Mr Rowe was 
able to demonstrate from this experience extensive claims 
against the essential criteria of communication, interper- 
sonal skills and management of people. 

In his position as Deputy Principal, Mr Rowe could claim 
a high level of skills in human resource, finance and 
academic management superior to Ms McCormack who, 
from her experience as a Head of Department, was not as 
competitive in these areas. 

Mr Rowe offered evidence of successful academic 
programming and delivery and resource management within 
the Geraldton Regional College of TAPE and surrounding 
towns. It was obvious that sound communication, interper- 
sonal, people management and policy formulation skills as 
well as initiative were paramount for their success. 

Ms McCormack however, was not able to successfully 
defend her superior claims against the essential selection 
criteria to withstand Mr Rowe's argument of superior 
efficiency and, consequently, the Tribunal upholds his 
appeal. 

The Tribunal upheld the appeals and rated them against 
Ms McCormack in the following order—Bodger and Rowe. 
Because of decisions in other appeals, there is no recourse 
to preference here. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
No. TPA 8 of 1993. 

Appeal against the Decision of the Respondent to recom- 
mend D. Rushton for appointment to the position of 
Associate Director (Academic) at Central Metropolitan 
College. 

Between: 
Barrie Frederick Rowe 

Appellant 
and 

Minister for Education 
Respondent 

BEFORE THE GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL 

COMMISSIONER O.K. SALMON, DEPUTY 
CHAIRPERSON. 

Mr R. POLLARD, MEMBER. 
Ms M. BEAMAN, DEPUTY MEMBER. 

30 March 1993. 
Reasons for Decision. 

THE CHAIRPERSON: The members of the bench as 
constituted for this appeal are aware of the general 
comments made in the reasons for decision in various other 
promotion appeals for the positions of Associate Director 
(Academic) by the Tribunal differently constituted. 

This bench concurs with those views and endorses the 
concerns therein. 

The determination of these appeals however, as has been 
noted in other decisions must be based on a consideration 
of the merit of respective claims for the position in 
contention. 

Mr Rowe had to prove superior efficiency to Mr Rushton. 
From the evidence which was presented to the Tribunal on 
behalf of Mr Rushton and Mr Rowe, the Tribunal considered 
that both were able to demonstrate equal efficiency against 
the essential selection criteria. 

Mr Rushton as a Senior Lecturer, Head of Department and 
Study Area Leader was able to demonstrate a high level of 
skills and ability against all the essential selection criteria. 
His record includes extensive experience at a senior level 
across a number of colleges and including country experi- 
ence. Similarly, Mr Rowe's position as Deputy Principal, 
Geraldton Regional College of TAPE afforded him ample 
opportunity to demonstrate his skills and abilities against the 
essential selection criteria. The more extensive expression 
of general conclusions about Mr Rowe in respect of Matter 
No. TPA 1 of 1993 are adopted here. In all though the 
Tribunal concluded that Mr Rowe was not able to establish 
superior efficiency and consequently his appeal is dis- 
missed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
No. TPA 12 of 1993. 

Appeal against the Decision of the Respondent to recom- 
mend Dennis Cawley for appointment to the position of 
Associate Director (Academic) at South East Metropolitan 
College. 

Between: 
Terry Peter Spiro 

Appellant 
and 

Minister for Education 
Respondent 

BEFORE THE GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL 

COMMISSIONER O.K. SALMON, DEPUTY CHAIR- 
PERSON. 

Mr R. POLLARD, MEMBER. 
Ms M. BEAMAN, DEPUTY MEMBER. 

30 March 1993. 
Reasons for Decision. 

THE CHAIRPERSON: The members of the bench as 
constituted for this appeal are aware of the general 
comments made in the reasons for decision in various other 
promotion appeals for the positions of Associate Director 
(Academic) by the Tribunal differently constituted. 

This bench concurs with those views and endorses the 
concerns therein. 

The determination of these appeals however, as has been 
noted in other decisions must be based on a consideration 
of the merit of respective claims for the position in 
contention. 

Mr Spiro had to prove superior efficiency to Mr Cawley, 
the recommended applicant. Both Mr Cawley and Mr Spiro, 
as substantive Heads of Department were able to give 
quality examples to demonstrate a high level of skills 
against all the essential selection criteria. 

Mr Spiro capitalised extensively on his experience as a 
Wing Commander in the Air Training Corps to substantiate 
his claims, particularly in the areas of his ability to manage 
people. 

Mr Cawley on the other hand, presented strong claims by 
his innovative team teaching programme, authorship of 
textbooks and a proven record in team leadership and 
maintenance of staff morale. 

Both have admirably demonstrated high levels of commu- 
nication and interpersonal skills and demonstrated manage- 
ment skills in the delivery of educational and training 
programmes in TAFE. 

The Tribunal, after reviewing all the evidence presented, 
concluded that both the recommended applicant and the 
appellant demonstrated equal efficiency, however, Mr Spiro 
was not able to prove superior efficiency to Mr Cawley. 
Accordingly his appeal is dismissed. 
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INDUSTRIAL RELATIONS COMMISSION. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

No. TPA 18 of 1993. 

Appeal against the Decision of the Respondent to recom- 
mend Laurance Everard Bostelman for appointment to the 
position of Associate Director (Academic) at South East 
Metropolitan College. 

Between: 

Terry Peter Spiro 
Appellant 

and 

Minister for Education 
Respondent. 

BEFORE THE GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL 

COMMISSIONER O.K. SALMON, DEPUTY CHAIR- 
PERSON. 

Mr R. POLLARD, MEMBER. 
Ms N. REEVES, MEMBER. 

30 March 1993. 
Reasons for Decision. 

THE CHAIRPERSON: The members of the bench as 
constituted for this appeal are aware of the general 
comments made in the reasons for decision in various other 
promotion appeals for the positions of Associate Director 
(Academic) by the Tribunal differently constituted. 

This bench concurs with those views and endorses the 
concerns therein. 

The determination of these appeals however, as has been 
noted in other decisions must be based on a consideration 
of the merit of respective claims for the position in 
contention. 

Mr Spiro had to prove superior efficiency to Mr 
Bostelman. Mr Spiro was able to demonstrate to the 
Tribunal a high level of skills against all the essential 
selection criteria in the evidence which he produced from 
quality examples drawn from both within DEVET and 
externally from industry. This was particularly evident from 
his involvement as Wing Commander in the Air Training 
Corps, his role in the planning and commissioning of the 
Refrigeration and Air Conditioning facility at the Carlisle 
Campus and his appointment as Adviser to the EPA on CFC 
legislation and Consultant to WAPIC for the development 
of a refrigerant recovery unit. 

Mr Bostelman on the other hand, through a long career 
with DEVET in the substantive positions of Senior Lecturer 
and Head of Department has been able to demonstrate a high 
level of management skills, policy formulation and delivery 
of educational and training programmes in TAPE. His work 
in labour market programmes and negotiations for fee for 
service courses, his participation in establishing the opera- 
tions necessary for a new college at Thomlie and on a 
research project for the National Working Party for the 
Metal Trades are well documented. 

The Tribunal considered Mr Spiro was able to demon- 
strate equal efficiency to Mr Bostelman, but as superior 
efficiency was required in this instance, his appeal is 
consequently dismissed. 

Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc.) 

and 

Minister for Education. 

No. T 4(1) of 1992. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 
N.F. REEVES, MEMBER. 

MR R.J. POLLARD, MEMBER. 

8 April 1993. 
Order. 

WHEREAS on the 5th day of April 1993, the parties 
reported on progress in implementing a restructuring 
agreement between them; and 

Whereas following submissions by Ms P. Byrne on behalf 
of the SSTU and Mr R. Stratton on behalf of the Minister 
for Education and detail provided in relation to a summary 
document [Exhibit SI]; 

Now therefore the Government School Teachers Tribu- 
nal, pursuant to the powers conferred by the Industrial 
Relations Act 1979, does hereby— 

1. Declare that the parties have met the obligation to 
report back. 

2. Orders that this matter be and is discontinued. 

(Sgd.) S. A. KENNEDY. 
[L.S.] Chairperson. 

Government School Teachers Tribunal 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc.) 

Minister for Education. 

No. T3 of 1993. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER S.A. KENNEDY, CHAIRPERSON 
MS N.F. REEVES, MEMBER 

MR R.J. POLLARD, MEMBER. 

8 March 1993. 
Reasons for Decision. 

THE CHAIRPERSON: The subject matter here arose out of 
an earlier application by the State School Teachers Union 
of W.A. (Inc.) (hereinafter "the SSTU") for an award. That 
application (Matter No. TA 1 of 1992) was filed on 5 
November 1992 but was not called on until 2 December 
1992. The terms sought were actually a consolidation of four 
awards and, as well, an incorporation of various terms and 
conditions which, it was said, reflected either existing terms 
regulated by the Education Act Regulations 1960; and/or 
were currently otherwise in force; and/or were the terms of 
agreements reached between the SSTU and the employer in 
the course of negotiations pursuant to the Wage Fixing 
Principles; or what was termed by the SSTU as entitlements 
through "custom and practice". 
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Therefore the resulting document put to the Government 
School Teachers Tribunal (hereinafter "the Tribunal") for 
ratification was a complex amalgam which, despite the 
parties being agreed on the outcome, was not completely 
finalised in terms between them either in extent or 
expression at the time of hearing. To the Tribunal's 
necessary consideration of the application in its terms as 
raised can be added the other, and prior, consideration made 
necessary by the exclusive and limited jurisdiction of the 
Tribunal in respect of industrial matters involving public 
sector teachers and due consideration pursuant to the Wage 
Fixing Principles. 

As was noted in the reasons for decision which issued in 
Matter No. TA 1 of 1992 on 14 January 1993, the SSTU and 
the Minister for Education (also hereinafter "the em- 
ployer"), in effect, agreed that the Tribunal should first, 
deem that all the matters contained in the proposed award 
were "industrial matters" and second, agreed that all the 
terms raised by them should be endorsed by the Tribunal and 
issued in the form of a single award. 

The Tribunal did not accede to those submissions in that 
it rejected the proposal for a single award to issue and it 
declined to simply ratify at that time all the terms and 
conditions raised. Other than the preliminary findings as to 
"industrial matter", jurisdiction and the law, the conclu- 
sions of the Tribunal in Matter No. TA 1 of 1992 then can 
be summarised as follows: 

• two awards would issue: one covering teachers in 
primary and high schools; the other covering 
teachers in technical and further education. 

• the two awards would reflect in the first instance 
and supersede respectively the existing conditions 
in the four awards covering teachers. 

• the remainder of the terms would be the subject 
of further enquiry through the Chairperson with 
reports back to the Tribunal and on the basis that 
if, out of that process, the Tribunal considered that 
there was some aspect or term of what was being 
sought which was so significant as to warrant 
hearing the parties (or any other body) further then 
that would occur. 

Matter No. T 3 of 1993 has been the vehicle for the further 
enquiry and consideration by the Tribunal. 

It is noted that some of the clauses sought by the parties 
go to matters which were identified at the hearing of TA 1 
of 1992 as agreed "industrial matters" but on which the 
parties sought to defer any submissions. 

The provisions sought to be deferred were identified by 
the SSTU as follows with the last five, it appears, being 
limited to teachers in primary and secondary schools: 

• permanent part time employment 
• portability of entitlements to/from State and 

Commonwealth employment 
• bereavement leave 
® professional development and training 
• class sizes (staffing formula—Ministry) 
• requirement for contact with parents 
• senior colleges—agreement on current practices. 
• duties other than teaching 

Other matters sought to be deferred and applying to 
employees in technical and further education were identified 
as follows: 

• subclause (5)(b) in the career structure and salary 
scale clause 

• fifty week year 
• professional development/industry liaison 
®. equivalent hours 
• flexible hours of work 
• customised training delivery 
• new enrolment system 
• job description forms 
• career management/performance management 

system 
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• client needs analysis 
• post interview feedback 
• lecturer training 
• allocation of timetables 
• agricultural colleges 
• staffing formula 

Having regard for the submission for deferral, the further 
enquiry by the Tribunal has not included consideration of 
these parts of the application and provision will be made in 
the orders which issue for the parties to be heard on these 
terms later. It is noted that the SSTU appears to have 
included some of these in the liberty to apply clauses in the 
awards as issued but I would not see this as adding to or 
abrogating any ability to pursue the claims identified in the 
foregoing. And, lest it needs to be said, I would not see the 
fact of any inclusion of any item in the liberty to apply 
clause as being construed as a finding by the Tribunal of 
jurisdiction to deal with the item. Such a situation is a matter 
for consideration in terms at the time of the condition being 
pursued before the Tribunal. 

In the course of the enquiry, the Chairperson, or the 
Awards Officer of the Commission at the direction of the 
Chairperson, conferred with the parties on matters of 
drafting, style and format. Questions of clarity, of structure 
and of content were raised arising out of consideration of the 
provisions sought. Some of these were readily sorted out. 
Some were satisfactorily clarified. Questions about the basis 
for assertion that particular entitlements existed were raised. 
The enquiry results, so far as they went, were progressively 
reported to the Tribunal. The parties maintained their 
respective and agreed position that all the terms sought 
reflected existing conditions of employment. 

As noted the enquiry has resulted in the first instance in 
the Tribunal issuing two awards out of Matter No. TA 1 of 
1992. These reflect a consolidation of existing award 
conditions as well as contract of service clauses, an agreed 
incremental scale (which provision falls within the limited 
jurisdiction of the Tribunal and which the Tribunal was 
satisfied was an existing condition of employment), and the 
Commission's general order requirement for the insertion of 
a State Wage Principles clause. 

The further terms for consideration per Matter No. T 3 of 
1993, as raised by the SSTU, were described in submissions 
as an amalgam of existing terms and conditions applying to 
teachers employed in primary and secondary schools and 
technical and further education institutions, the SSTU was 
asked to identify the basis on which the claim of an existing 
entitlement rested in respect of each of the further provisions 
(exclusive of those deferred items listed in the foregoing). 
It did so. The Respondent agreed with the submission and 
again confirmed that the terms and conditions sought were 
being applied in the work place. 

The provisions, by clause title, which were identified as 
reflecting or being based on regulations or subregulations in 
the Education Act Regulations 1960 were the following: 
higher duties allowance, annual leave/vacation leave, 
(distinctly regulated for teachers in primary and secondary 
schools and for teachers in technical and further education 
institutions), long service leave, sick leave, sick leave for 
war caused injury or disability, maternity leave, public 
holidays, leave without pay, short leave and hours of duty 
(limited to teachers in technical and further education 
institutions). 

Provisions, by clause, claimed as existing entitlements on 
the basis of a memorandum of agreement between the 
parties reached in 1991 (primary and secondary schools 
only), memoranda of agreements reached in 1990 and 1992 
(technical and further education institutions only) and/or 
"custom and practice" and/or "a government standard" 
and/or "an industrial standard" and/or as reflecting "an 
administrative instruction" (technical and further education 
institutions only) were as follows: study leave, leave for 
training with the defence force reserves, Aboriginal meet- 
ings (paid leave), emergency services leave, local govern- 
ment council meetings (paid leave), leave for candidates for 
election to parliament, jury service/crown witness and 
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witnesses, award modernisation and liberty to apply. And 
further in the same category but specific to technical and 
further education employees were put some subclauses in 
the salary scale clause, the hours of duty clause (again) and 
the following provisions: the consultative process model at 
campus/college, grievance procedure, union role in inter- 
view process, redundancy general order, promotion by merit 
and transfer and student excursions. 

I note that much of what is being sought in the terms of 
the application (exclusive of the list already detailed of 
deferred matters) is quite unremarkable in the context of 
other employees and employers covered by awards of this 
State and elsewhere for that matter. What is remarkable is 
that some of these proposed award entitlements actually 
have been award regulated conditions of employment for 
other employees in both the private and public sector in 
Western Australia for decades. Public sector teachers have 
been precluded from having such conditions award regu- 
lated. 

The reasons for this largely lie in the legislative 
demarcation within the Industrial Relations Act 1979 
between public sector teachers and other employees. The 
jurisdiction of the Commission constituted by the Govern- 
ment School Teachers Tribunal is founded in section 78 of 
the Industrial Relations Act 1979. Subject only to the 
general orders powers of the Commission and an ability for 
the Tribunal to seek reference of matters to the Commission 
in Court Session or to the Full Bench, it is an exclusive 
jurisdiction. This claim would see the exercise of the 
exclusive power pursuant to the jurisdiction conferred on the 
Tribunal by subsection (l)(a) of section 78. It is as follows: 

78.(1) Subject to Division 3 of Part II and subsection (4) 
of this section, the Tribunal has exclusive jurisdic- 
tion— 
(a) to enquire into and deal with— 

(i) any industrial matter relating to a 
teacher, a group of teachers or teachers 
generally; and 

(ii) any matter concerning the interpretation 
or application of any Act or regulation 
governing the service of a teacher, a 
group of teachers or teachers generally 
or concerning any inequity arising out 
of the application of any such Act or 
regulation; 

[Emphasis Added] 
It is the definition of "industrial matter" in the Act, from 

which the Commission constituted as the Tribunal derives 
its jurisdiction for the purposes of section 78(l)(a)(i) which 
demarks public sector teachers from other employees in that 
the definition is quite distinct from the definition of 
"industrial matter" for the purposes of any other employee 
or employer within the jurisdiction of the Industrial 
Relations Act 1979; including teachers in private schools. 
And it is much narrower. Thus whereas the definition of 
"industrial matter" for the purposes of private school 
teachers and their employers is not distinguished from that 
applying to other employees and employers, it is as follows 
for public sector teachers employed by the Minister for 
Education in Western Australia. 

"industrial matter", in relation to a person who is a 
teacher as defined in section 73A and is employed under the 
Education Act 1928, means— 

(a) salaries or ranges of salaries, including the 
incremental steps therein; 

(b) allowances for additional responsibility or addi- 
tional duty; 

(c) allowances for disabilities and reimbursement of 
expenses; 

(d) circumstances in which allowances are to be 
payable and conditions of service to apply in lieu 
of payment of an allowance; 

(e) any matter relating to membership or non- 
membership of an organization; 

(f) any matter relating to the privileges, rights, or 
duties of any organization or association or any 
officer or member thereof in or in respect of any 
industry; 

(g) any matter relating to the restoration of a practice 
of collecting subscriptions to an organization of 
employees where that practice has been ceased by 
an employer, or the implementation of an agree- 
ment between an organization of employees and 
an employer under which the employer agrees to 
collect subscriptions to the organization, 

but does not include any matter regulated under condi- 
tions of employment prescribed by or under the Education 
Act 1928 unless an organization of employees and an 
employer agree that it is desirable for the matter to be dealt 
with as if it were an industrial matter and the Commission 
constituted by the Government School Tfcachers Tribunal 
established under Division 1 of Part HA is of the opinion 
that the objects of this Act would be furthered if the matter 
were dealt with as if it were an industrial matter; 

[Emphasis Added] 
It is the enabling provision in the final paragraph cited 

above on which, by virtue of the agreement between them, 
the parties rely here for an extension of jurisdiction for the 
Commission to enquire into and deal with the proposed 
award provisions the subject of Matter No. T 3 of 1993. 

The questions for the Tribunal in Matter No. T 3 of 1993 
are therefore whether the various provisions which the 
parties agree should be dealt with as if each was an industrial 
matter fall within the ambit of that paragraph; and, if so. 
whether the objects of the Industrial Relations Act 1979 
would be furthered by the Tribunal dealing with them. The 
answers to the question can only come from an examination 
of the particulars in the context of the Tribunal's jurisdic- 
tion. It is for this reason that the preliminary statement of 
the Tribunal as to "industrial matter" in the reasons arising 
out of Matter No. TA 1 of 1992 was made subject to the 
further scrutiny of all the detail of the provisions sought by 
the parties. 

Just what the agreement between the parties actually 
opens up for scrutiny of the Tribunal is a matter of 
interpretation of the final paragraph in the context of the 
definition of "industrial matter" for the purposes of 
teachers and in the context of the Act as a whole. The 
agreement clearly enables what is otherwise excluded, 
namely "any matter regulated under conditions of employ- 
ment prescribed by or under the Education Act 1928", to 
be considered by the Tribunal. The question of what "by or 
under" this legislation means is dealt with subsequently but 
on my reading of the provision the reference in the provision 
as cited here constitutes the limit of the extension of any 
jurisdiction which can actually result from agreement 
between the parties. There is nothing which allows of a 
construction beyond that. 

There is support for this view in the definition of 
"industrial matter" in the Act which applies "other than in 
relation to a person who is a teacher as defined in section 
73A and is employed under the Education Act 1928" in that 
this definition is not only much broader in its range so far 
as it particularises what is included in "industrial matter" 
but also insofar as it provides for an "industrial matter'' to 
arise out of an agreement. The definition is as follows— 

"industrial matter", [other than in relation to public 
sector teacher] means, any matter affecting or relating 
to the work, privileges, rights, or duties of employers 
or employees in any industry or of any employer or 
employee therein and, without limiting the generality 
of that meaning, includes any matter relating to— 

(a) ...; 
(b) ...; [matters specifically included] 
(c) ...; 
(d) ...; 
(e) ...; 
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(0 •••; 
(g) •••; 
(h) 
(i) any matter, whether falling within the pre- 

ceding part of this interpretation or not, 
where, 

(i) an organization of employees and an 
employer agree that it is desirable for 
the matter to be dealt with as if it were 
an industrial matter; and 

(ii) the Commission is of the opinion that 
the objects of this Act would be fur- 
thered if the matter were dealt with as 
an industrial matter, 

[Emphasis Added], 
Thus the distinction between the two definitions is quite 

stark. And the very broadness of the general definition 
serves to highlight the narrowness of the definition of 
"industrial matter" for the purposes of public sector 
teachers which it is noted was inserted into die Act in the 
face of the general definition. 

What then are the matters "regulated under conditions of 
employment prescribed by or under the Education Act 
1928" which, by virtue of the agreement between the 
parties, arise for consideration by the Tribunal. 

First, the ambit within which the jurisdiction of the 
Tribunal must be construed in accordance with the cited 
phrase. The Education Act 1928 contains eight parts and a 
number of schedules. Most of its provisions involve 
injunctions on the Minister for Education in matters of 
administration of property and schools; religious instruc- 
tion; finance; and the establishment of rights of parents, and 
of decision making groups. Notably some of the provisions 
of the legislation would appear to fall within the definition 
of "industrial matter" in that they contain regulation of 
matters pursuant to conditions of employment. For instance 
sections 7B-7E inclusive deal with matters which clearly go 
to conditions of employment in any contracts of service 
entered into between the Minister of Education and teachers. 
Most of these concern discipline of teachers, including 
dismissals for misconduct. However, in the absence of any 
agreement between the parties specific to these provisions 
in the context of the proposed award provisions, no warrant 
for the Tribunal arises in this claim for any consideration of 
these sections of the Education Act 1928. 

Section 28 of the Education Act 1928 is relevant though. 
It confers authority on the Minister for Education to make 
regulations for all or any of a number of prescribed purposes. 
Those purposes are specified as follows. 

(a) the appointment, powers and duties of teachers 
and employees, other than officers, of the depart- 
ment. 

(al) The powers and duties of officers of the depart- 
ment. 

(b) The establishment, maintenance and classification 
of schools. 

(c) The general management of schools, the admis- 
sion, transfer, and classification of chUdren and 
pupils, the discipline to be enforced, and the time 
and mode of teaching in schools, including 
religious instruction. 

(d) The admission, training, examination, certifica- 
tion, classification, appointment, promotion, 
transfer, suspension, dismissal, resignation, leave 
of absence, discipline, and duties of teachers. 

(dl) Prescribing grounds, including such moral 
grounds, whether connected with the employment 
and functions of teachers or not, as the Minister 
thinks fit, which for the purposes of this Act 
amount to misconduct and for which a teacher 
may be dismissed from the department. 

[(e) deleted] 
[(f) deleted] 
(g) The qualifications for admission of pupils to 

secondary schools, technical and other schools. 

and continuation classes, and the fees to be paid 
by pupils, and the course of instruction in such 
schools and continuation classes. 

(h) The establishment of scholarships and boarding 
allowances, and the conditions connected there- 
with. 

(i) The inspection of schools, and the powers and 
duties of Superintendents of Education. 

(j) The staffing and accommodation of schools, and 
the maintenance and management of school 
premises and equipment. 

(k) The making of grants to assist in the conveyance 
of children to school. 

(1) The furnishing of information by parents of 
children as to the names of such children and their 
parents, date of birth, their residence, and the 
school last attended. 

(m) Health regulations, and the prohibition of atten- 
dance at a Government school of any child whose 
presence is injurious to the health, welfare or 
morality of the other children. 

(n) The management of institutions similar to teach- 
ers' colleges. 

(o) The constitution of parents and citizens' associa- 
tions and for all such other matters as may be 
deemed necessary to give effect to sections 22 to 
27. 

(ol) The general management of care-centres and of 
pre-school centres, and for all such other matters 
relating thereto as may be necessary to give effect 
to sections 27A to 27D. 

(p) The prescribing of registers and records to be kept, 
returns to be made, and forms to be used. 

(pi) The terms, reservations and conditions upon 
which any property vested in the Minister under 
this Act may be leased to a teacher for living 
quarters. 

(p2) The collection, by way of salary deduction or 
otherwise, of the rent payable by a teacher of the 
department in respect of living quarters leased to 
the teacher by the Crown, the Minister, or any 
agent or instrumentality of the Crown. 

(q) Any other purpose that may be necessary or 
convenient for carrying out the provisions of this 
Act. 

(r) Imposing a penalty not exceeding 4200 for the 
breach of any regulation. 

Clearly regulations made pursuant to the authority 
conferred per (a), (d) and (dl) and even (pi) and (p2) could 
involve rights and obligations which, so far as they go to 
teachers in their employment, may constitute conditions of 
employment. And there may be other regulations made 
pursuant to parts of the authorising provisions of section 28 
which give rise to conditions of employment for teachers. 

The record shows that the authority to make regulations 
has been exercised many times over a long period by 
Ministers for Education. The Education Act Regulations 
1960 as amended contain over 300 regulations and many 
subregulations across various parts and divisions. Die 
fifteen parts include Part IV which is headed "Teachers". 
It contains the following divisions: Division 1—Admission 
and Appointment, Division 2—^Transfers, Division 3— 
Certification, Division 4—Examinations, Division 5— 
Resignation and Retirement, Division 5A—Dismissal for 
Inefficiency, Division 6—Appointments and Promotion 
(which includes Section A—General, Section C—Adver- 
tised Vacancies, Section D—Principals and Deputy Princi- 
pals of Senior Colleges and Secondary Schools, Positions 
in Secondary Schools, Section Dl—Positions in Secondary 
Schools for which Promotion Lists are prepared and Section 
F—Appointments to Special Positions), Division 7— 
Quarters and Accommodation, Division 8—Salaries and 
Allowances, Division 9—Leave, Division 10—Misconduct 
and Complaints and Division 11—Other Conditions of 
Service. 



Prima facie these headings would suggest that many of 
the regulations contained within this Part would, in the usual 
sense, constitute conditions of employment of teachers. 
However, on a closer examination all is not what might be 
presumed from the headings. For instance the regulations in 
Division 8, which is headed "Salaries and Allowances" do 
not in fact regulate salaries and allowances but deal with 
incidental arrangements in respect of temporary or relieving 
teachers and teachers on maternity leave. Further, it seems 
that provisions in that Part under headings which on face 
value would not go to teachers' conditions of employment 
in fact do so. An examination of other Parts and Divisions 
of the Regulations leads to the same conclusions. 

In all the Education Act Regulations 1960, so far as they 
go or may go, to teachers' conditions of employment are 
quite complex and in some instances incomprehensible. 
They also appear to contain contradictions and, it is 
convenient to observe at this point, it is doubtful whether 
there is even compliance with some of them by virtue of 
their impractical and/or anachronistic nature. Nonetheless, 
it is to this web of regulation across diverse areas of direct 
administration, management of schools, application of 
discipline, maintenance of hygiene, contact with parents, 
control of teachers etc. that one must look to the 
pre-requisite "conditions of employment" which the par- 
ties, by agreement, now seek to have considered. 

I turn now to the agreed terms sought as award conditions 
in the context of the ambit of jurisdiction for the Tribunal. 
And it is in this that an inherent problem arises out of the 
schedule of terms sought by the parties. As noted earlier the 
sources of these terms were identified to the Tribunal. The 
sources cited included "custom and practice" in the 
employment of public sector teachers as well as general 
standards in the State's public service (insofar as some of 
the terms sought in the schedules reflect award conditions 
applying to public servants) and the terms of memoranda of 
agreements. However, it seems to me that having regard for 
the limited definition of "industrial matter" these sources 
can not of themselves give rise to jurisdiction for the 
Tribunal. 1 hasten to add though, that should there be 
jurisdiction the source of the terms might well be a merit 
consideration under the First Award Principle. But the only 
means of extension of jurisdiction of the Tribunal allowed 
for under the legislation is prescribed by the definition as 
being through agreement between the parties that a matter 
(or matters) "regulated under conditions of employment" 
by the Education Act 1928 or under it (that is, by authority 
of that Act such as in the making of the regulations by the 
Minister for Education) be treated as an industrial matter 
with the secondary pre-requisite that the Tribunal agree to 
deal with it (them) as such. 

It needs to be understood that does not mean that the terms 
of a memorandum of agreement between the employer and 
the SSTU or a benefit enjoyed by "custom and practice" 
can have no bearing or force in contracts of employment 
between the employer and teachers. They can in two 
fundamental ways. First if any such terms establish a 
condition of employment or serve to regulate the conditions 
of employment, those terms are included in tlie contracts of 
employment between teachers and the employer. The rights 
and obligations arising are no less for the fact of the sources. 
The distinction between such a condition of employment 
and a condition of employment expressed in an award is 
principally one of enforcement and of parties. For instance 
whereas the Industrial Relations Act 1979 provides for 
enforcement of award conditions on prosecution by a union 
or an employee, enforcement of non-award conditions of 
employment through the Commission is only open to an 
individual employee covered by section 29(b)(ii) of the Act. 

The second way in which the particular memoranda of 
agreement between the SSTU and the employer which are 
relied on in this application actually has a direct bearing on 
conditions of service of public sector teachers is particularly 
significant. This is because these memoranda of agreement 
have been submitted as evidence in cases before the 
Tribunal brought pursuant to the Wage Fixing Principles 
over a period of some three years. They have been the 

fundamental consideration of the Tribunal underpinning 
various increases in salaries and allowances conditions for 
public sector teachers in awards of this Commission. Clearly 
if either party to the agreements, namely the SSTU and the 
employer, were to abrogate their respective responsibilities 
pursuant to those agreements, then such action would well 
constitute an undermining of those award conditions. 

Of course this is not to say that the terms of a 
memorandum of agreement are thereby rendered immutable. 
What can be inferred though is that the parties' covenant 
also involves a commitment to due process. This means that 
a party seeking to vary an agreement would raise that in 
terms with the other party and with reasons; and that the 
other party would be obliged to consider and respond in 
terms. It would be a rare case where an answer rejecting any 
proposal for change simply because an agreement existed 
could be seen as adequately fulfilling such an obligation to 
due process. The response would need to be reasoned, in 
terms, in the context of due consideration of the other party's 
position. Equally, an absence of any approach in terms by 
a party seeking change to the other party to an industrial 
agreement would not be reasonable and any imposition of 
change in the absence would be a breach of the agreement. 
This concept of due process has particular relevance under 
the Wage Fixing Principles of course. Thus, at the same time 
as these ensure that parties to awards pursue flexibility in 
work practices, appropriate changes in skills development 
and so on, they oblige the parties to have regard for "due 
process" through proper consultation. This last point will 
be picked up subsequently when some of the terms sought 
are dealt with specifically. 

Of course, given the status of the particular memoranda 
of agreement relied on here, any abrogation of the 
obligations arising by either party or a failure to have regard 
for due process would not only undermine the awards but 
could have deleterious effects on the standing of the party 
in breach. 

The existence of conditions of employment in memo- 
randa of agreement between the SSTU and the employer, 
even when having a direct and significant bearing on a 
salaries condition, can not be construed however as thereby 
being award regulated conditions of employment. What the 
parties seek to do here of course is to extend the awards by 
including these conditions. 

There are two difficulties. One is jurisdiction. This is 
dealt with subsequently. The other, which can only arise if 
jurisdiction exists, is a merit consideration in the context of 
the agreed and now prescribed term of the two awards. This 
has teen set at 12 months. Given the injunction of the Wage 
Fixing Principles for the pursuit of flexibility and career 
developments it may be that it is not appropriate to include 
some conditions in a fixed term award. It is a matter for 
consideration of the particular. However because of the 
considerations as to jurisdiction this is not pursued further 
here. 

Before dealing with the matter of jurisdiction further I 
note that in the light of the impact of the views expressed 
here on what is after all an agreed claim I consider that the 
parties should have an opportunity to address the Tribunal 
further. That is, I would not see my views as to jurisdiction 
as concluded until that opportunity has been afforded and 
the submissions then made are taken into account. For that 
reason I would set aside those parts of the claim which at 
this point for the reasons which follow I am not convinced 
can fall within the jurisdiction of the Tribunal under the 
definition of "industrial matter" applying to public sector 
teachers on the basis that the parties will be heard later. 

What the Tribunal needs to be satisfied on fust for 
jurisdiction is v/hether the substance of the award provision 
being sought is a matter regulated under conditions of 
employment by or under the Education Act 1928. As already 
noted this prescription is obviously much narrower than the 
general definition of "industrial matter". However it seems 
to me that the use of the word "under" could give rise to 
an extended range for consideration so far as a particular 
condition of employment is concerned. 
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Conditions of employment so far as an employee is 
concerned can generally be taken to mean those rights and 
obligations which arise pursuant to a contract of service 
between the employee and the employer. These are usually 
established through an offer of terms and an acceptance of 
those terms. And, usually, the obligations arising will 
include the duty to duly attend at the work place and carry 
out duties pursuant to the contract of service and subject to 
the lawful direction/s of the employer in the process. Thus, 
while an examination of the Education Act Regulations 
1960 establishes that a number of benefits to teachers arising 
out of contracts of service with their employers (such as long 
service leave and maternity leave) are thereby regulated and 
therefore, subject to the pre-requisite agreement between the 
SSTU and the employer, may be considered by the Tribunal, 
that is not necessarily the end of it. 

It is convenient at this point to note that this conclusion 
means that what might be loosely described as matters of 
management prerogative which have been committed to 
regulation by or under the Education Act 1928 and which 
go to teachers' conditions of employment may therefore, and 
again subject to the pre-requisite agreement between the 
SSTU and the employer, be considered by the Tribunal 
pursuant to the definition of "industrial matter" for the 
purposes of teachers. It will depend in each instance on an 
examination of the particular condition. But, to reiterate, it 
follows that while "custom and practice" may have given 
rise to a lawful entitlement under a teacher's contract of 
service that would not, of itself, give rise to jurisdiction for 
this Tribunal. Such a factor could only be of relevance in 
a consideration of the merit of a proposition raised with 
which the Tribunal has jurisdiction to deal. 

I turn now to the remaining provisions as sought 
(exclusive of those which the SSTU sought to defer) in the 
context of the jurisdiction question. In my view the 
substance of some of the award conditions of employment 
now sought clearly meet the test for jurisdiction set out in 
the foregoing. These are annual leave, long service leave, 
sick leave, maternity leave, leave without pay, "short" 
leave, hours of work and contract of service conditions. For 
reasons which are dealt with subsequently, I would not see 
the claims for vacation leave and public holidays as falling 
so clearly into this category but nonetheless have concluded 
that they do fall within jurisdiction. 

1 note that all these conditions of employment (except 
perhaps vacations) are common in awards of this Commis- 
sion having effect generally across the community of 
Western Australia. Having regard for this in the context of 
the objects of the Act I have no doubt that the Tribunal 
should proceed to determine those parts of the claim on 
merit. 

There are other proposed award conditions sought which 
in substance are either expressly within jurisdiction or are 
uncontentious requirements pursuant to the Wage Fixing 
Principles out of the State Wage Case [72 WAIG 195] heard 
pursuant to Division 3—General Orders of Part II of the Act; 
the authority of which is acknowledged in section 78 of the 
Act wherein the exclusive jurisdiction of the Tribunal is 
prescribed. These are the proposed award conditions for a 
higher duties allowance and provision for consultation 
which, impliedly at least, involves provision for notification. 
I am of the view that all these must be enquired into and 
dealt with by the Tribunal on the basis that they are duly 
within its jurisdiction. The proposed clause for award 
modernisation falls within this ambit too. All of the 
foregoing are dealt with in terms subsequently. 

I am not convinced on what is before the Tribunal, 
however, that other provisions sought to be inserted into the 
awards do actually meet the necessary test before an ability 
to consider arises. And it is convenient to note here that, 
notwithstanding the foregoing conclusion as to the sub- 
stance of matters on which the Tribunal should proceed, that 
is not to say that this includes all of the actual provisions 
sought in respect of the substantive matter. However to 
enable the parties to be heard on all this, I would identify 
such matters as they arise which, at this point, I am not 
convinced fall within the parameters open for consideration 
by the Tribunal from the rest of the claim in Matter No. T 

3 of 1993 and would include them, respectively, with the 
residue of matters already set aside per the SSTU's request 
for deferral. 

What follows now is limited to those proposed award 
provisions identified earlier as in general terms being within 
the province of the Tribunal for consideration. Lest it needs 
to be said the Tribunal must have due regard in that 
consideration for the injunctions pursuant to section 26 of 
the Act as well as the Wage Fixing Principles. So far as the 
latter are concerned, as the parties are proceeding on a first 
award basis the prime test is that the conditions now sought 
to be award regulated are existing conditions. Having 
considered this question at length by reference to the 
submissions, to the terms sought and to the record of 
existing regulated conditions of employment I have no doubt 
that there is no overt or covert attempt here to extend 
conditions of employment or to enhance existing conditions 
of employment of teachers. 

However that is not to say that the actual terms in which 
the existing entitlements have been expressed in the 
schedules to the application should be automatically 
endorsed. There are residual responsibilities for the Tribu- 
nal. Where such terms are unclear, the Tribunal should insist 
on clarity. Where such terms are contradictory the Tribunal 
should insist on removal of the contradiction. Where such 
terms are discriminatory the Tribunal should refuse to 
include them. And, most significantly, it seems in respect 
of some of the provisions now put up, where the Tribunal 
considers that these would unreasonably impose rigidities 
and inflexibilities by award regulation in what after all is 
sought to be a fixed term award it should decline to endorse 
them. To do otherwise would not only constitute an attack 
on the reasoning behind the Wage Fixing Principles but 
probably would result in unreasonable inhibition of the 
employer's management in dealing with day to day matters. 

I note that it is a corollary of the foregoing that some 
clauses resulting in award regulation thereby could involve 
a conflict between the award provision and the Education 
Act Regulations 1960. However, in that there is an ability 
for award regulation notwithstanding that other regulation, 
it seems to me that it would follow that the award regulation 
would prevail. However as this application does not seek to 
extend or advance any condition of employment beyond the 
substance of the Education Act Regulations 1960 in any 
event, the differences which can arise will only go in the 
case of award regulation to either making sense of the 
expression of an existing condition or the omitting of a 
discriminatory or inflexible provision. 

The parties seek to include a higher duties allowance in 
the awards. This falls within the express jurisdiction 
conferred on the Tribunal under the Act. The clause as 
sought reflects Regulation 111 of the Education Act 
Regulations 1960 other than that there is provision for a 
partial or proportionate payment in the event of the higher 
duties being shared between teachers or not carried out fully. 
This condition currently applies. I would ratify the clause 
as sought. 

I turn now to the detail of the proposed award provisions 
identified in the foregoing as falling within the jurisdiction 
of the Tribunal and which, having regard for the objects of 
the Industrial Relations Act 1979, the Tribunal should 
proceed to enquire into and deal with on merit and with due 
regard for the Wage Fixing Principles. 

First, long service leave. Regulations 130-132 of the 
Education Act Regulations 1960 provide for an entitlement 
of teachers to long service leave of 13 weeks after ten years 
of service in the first instance; and thereafter after every 
seven years' service with pro-rata entitlements and contin- 
gent provisions. The parties seek to incorporate all these 
provisions in the two awards. Subject to amendments of the 
provisions contained in Regulation 130 for reasons for 
clarity and consistency, I would see the entitlement to long 
service leave contained in the Education Act Regulations 
1960 ratified in all substantive respects save two. One 
involves that part of Regulation 131 which distinguishes an 
entitlement to pro-rata long service leave payment on 
retirement on the basis of a voluntary versus an involuntary 
retirement. The other is the orovision in the same regulation 



for disbursement of an entitlement due on the death of a 
teacher, including an ability where such teacher "is not 
survived by a spouse legally dependent on [the teacher] for 
the Minister for Education to make the payment to such 
person legally dependent on the teacher 'as the Minister 
approves'". It seems to me that these provisions raise 
questions of law, including possibly unlawful discrimina- 
tion, which have not been addressed by the parties. In the 
circumstances I would set these provisions aside until the 
parties can be heard further on them. 

The leave without pay provision which the parties seek 
to insert into the awards reflects Regulation 118 of the 
Education Act Regulations 1960. Discretion is expressly 
reserved to the employer within its terms. The specific 
provision is unremarkable. However I note that Regulation 
85A also makes express provision for leave without pay in 
certain circumstances. This too is at the employer's 
discretion but the discretion is limited so far as duration of 
leave is concerned. Further there is a deeming provision as 
to resignation should a teacher not take up the position open 
to him/her at the end of that leave. In these circumstances 
I would see it open to the Tribunal to ratify the award 
provision sought but the parties should be required to make 
submissions subsequently on the ramifications of Regula- 
tion 85A in the context of the award provision sought. 

The sick leave provisions sought to be included in the 
awards reflect Regulations 121-125 inclusive and Regula- 
tions 125A, 125B, 126, 127 and 129 with a recognition of 
temporary employees service for the purposes of sick leave. 
The terms sought are only remarkable for the rather complex 
expression of them. Other than some requirement for clarity 
of expression I would see the Tribunal ratifying this 
entitlement as an award provision and I would include in this 
clause the entitlement to sick leave due to war-caused injury. 

There is provision within the Education Act Regulations 
1960 in Regulation 120 for what is called "short leave". It 
is leave with pay for a total period not exceeding three days 
in a year. The authorisation of any short leave is at the 
discretion of the employer. This is reflected in the proposal. 
The award provision sought would allow of a right for a 
teacher to raise an application for such leave, and impliedly, 
have it given due regard. The provision should be endorsed 
by the Tribunal. 

The maternity leave provision sought by the parties 
certainly reflects an existing condition of employment in the 
Education Act Regulations 1960 contained in Regulation 
119. However it is a condition which poses some problems. 
For one, it actually obliges "a pregnant teacher" to apply 
for maternity leave. For another, a pregnant teacher who 
does not apply for maternity leave "in accordance with this 
regulation" is deemed to have resigned from her contract 
of employment. The parties made no submissions on these 
aspects of the provision but, notwithstanding, these provi- 
sions are so out moded that I consider that the Tribunal 
should decline to ratify them. It is noted too that by the 
Regulations a teacher taking maternity leave (which is 
unpaid) is obliged to commence it at least six weeks prior 
to the expected confinement and end it no earlier than six 
weeks after the birth of the child. This is at odds with other 
public sector maternity leave provisions and may even be 
at odds with the practice of this employer. However in the 
absence of any submissions by the parties on this provision, 
I consider that the Tribunal should not intervene here. Other 
than the two provisions cited earlier I would ratify as an 
award condition the terms of the maternity leave entitlement 
as sought. 

The claim for annual leave as sought is combined with 
a claim of vacation leave. The meaning of "annual leave" 
is not contentious or obscure. The ordinary meaning of the 
words is an entitlement to paid leave of absence from work 
which may arise each year under a contract of employment 
and consequent upon due service. It may be that in some 
instances the meaning of "vacation" is interchangeable 
with "annual leave" but I doubt that that can be assumed 
generally. And so far as the education industry is concerned, 
the word "vacation" can, I think, be construed otherwise 
to mean simply the vacating of a school by students for 
periods between school terms. In essence I do not think that 

the fact of vacations applying in schools can be said to give 
rise to a right to paid leave in the same sense as annual leave. 
In my view there is support for construing "vacations" as 
different from annual leave in the fact that the Education Act 
Regulations 1960 provide distinctly for "annual leave" and 
in the fact that there is a reservation of right to the employer 
to vary the length of vacation periods. However the fact of 
distinctions does not necessarily mean no entitlement. 

There is provision under the Education Act Regulations 
1960 for certain specialist employees in the Ministry of 
Education to have four weeks' annual leave. This is set down 
in Regulations 41 and 42. That is quite clear. But there is 
no specific provision for annual leave for other employees. 
What is included in the Regulations though are references 
to "vacations for teachers". For instance subregulation (1) 
of Regulation 229 provides, subject to some exclusions, that 
"the summer vacation for teachers in the Technical Division 
shall consist of 8 weeks ..." with the Minister having the 
authority to declare and vary the terms and vacation periods. 
The exclusions are provided for within the same Regulation 
at subregulation (20). Notably however, the occupants of 
these excluded positions are then stipulated to have 
entitlements to either four or five weeks' annual leave. There 
are other references in the Regulations to vacations in 
relation to teachers; including references to it in relation to 
other leave entitlements and in the context that it is paid 
"leave". 

Having regard for all of this I have concluded that it is 
at least implied if not express that the times when a school 
or institution is not in term constitutes "vacation" time for 
teachers to be absent and that teachers other than those 
specified in the Regulations are entitled to be paid during 
those vacation times albeit they are not required to attend. 
However I would not go so far as to say that vacation time, 
by virtue of the Regulations, is annual leave for teachers not 
otherwise specified in that there is no discretion reserved to 
the employer in respect of the length of annual leave. For 
that reason I would distinguish between an entitlement to 
paid annual leave, the terms of which is expressly provided 
for in relation to specific classifications, and "vacation" 
leave in the two awards. However I would decline to include 
any provision within the clause stipulating obligations on 
the employer as to the closing of schools etc. for vacations 
as I see this as beyond jurisdiction of even the Commission 
generally. 

The claim for paid public holidays is also somewhat 
complicated. The public holidays provision sought in 
relation to employees in the technical and further education 
sector differs from those sought in relation to primary and 
secondary schools. In the latter case the parties seek to 
reflect Regulation 38A of the Education Act Regulations 
1960 albeit without reference to Regulation 38B. The public 
holidays expressly nominated in Regulation 38A are the 
usual ten public holidays in Western Australia per year plus 
Easter TUesday. Regulation 38B allows for the chief 
executive officer of the employer to grant a holiday in lieu 
of Easter TUesday holiday in respect of important local 
functions or a significant event No reason was advanced for 
why the provisions of Regulation 38B, which were only 
gazetted in 1986, have not been included in the award 
provision. 

The public holidays clause sought for technical colleges 
and schools also includes the usual ten public holidays when 
they fall within school term and also what is termed "Public 
Service Holidays" which I take to mean the two extra days 
usually allowed to the State's public service employees: 
Easter TUesday and 2 January. And the public holidays 
provision is expressly subject to Regulation 228 which 
specifies the length of the teaching year and vacations. In 
practical terms of course, and more particularly since the 
implementation of the four term school year in primary and 
secondary schools anyway, most of the named public 
holidays fall within vacation time and have no impact for 
teachers. This would not apply though to those whose 
employment conditions are not affected by vacations. 

The complication is that it is by no means clear that the 
holidays specified in Regulation 38A (and Regulation 38B) 
apply to teachers. These regulations are contained in 
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Division 2A of Part III—General, Division 1—Discipline 
and Conduct of Teachers and Pupils Generally. Division 2A 
is titled "Holidays and Vacations". Having regard for the 
expression of these regulations in the context of the division 
it is more likely than not that they refer simply to the 
management of school and the application of public holidays 
to students. This is reinforced by the absence of any holiday 
leave provision in Part IV—Teachers, including division 9 
of that Part which is headed "Leave". And the public 
service holidays provision for technical and further educa- 
tion is actually found at subregulation (3) of Regulation 229 
which is actually headed "Summer Vacations". Against all 
this however, there is reference in Regulation 38A to 
Regulation 228. This regulation prescribes the teaching year 
and term vacations subject to change at the discretion of the 
Minister for Education. Included in this provision for 
discretion is the expression of vacation leave for teachers in 
the technical division. And some employees are expressly 
not required to work on public holidays. Having regard for 
all this in relation to the public holidays provision I am 
prepared to ratify the terms as sought but would include the 
qualifying provisions in Regulation 38B in the award 
applying in primary and secondary education on the basis 
that that inclusion be addressed at any speaking to the 
minutes of orders out of this matter. However I am not 
prepared to ratify that part of the clause which stipulates that 
certain education institutions must be closed on public 
holidays. In including this in their claim the parties are doing 
no more than reflecting an existing regulation. However that 
regulation is not properly a condition of employment. 
Further the opening and/or closing of schools is not a matter 
which would properly fall even within the general definition 
of "industrial matter" let alone the jurisdiction of the 
Tribunal. 

The hours of work clause sought is limited to teachers in 
technical and further education. This is despite the fact that 
pursuant to the Education Act Regulations 1960 some 
teachers, described as being specialist or advisory services 
appointments, have regulated hours. Their "working hours" 
are prescribed in Regulation 141(2) as being from 8.15am 
to 4.30pm on week days excluding public service holidays. 
Regulation 180 goes to the hours "other than normal hours" 
for teachers of manual arts in agricultural secondary school 
but there is no specification of "normal". Regulation 174 
prescribes that the length of primary school "instruction" 
shall be for a total period of 5 hours and 25 minutes each 
school day, inclusive of recess periods with a requirement 
that the "instruction" shall be given for three hours each 
morning and two hours and twenty five minutes each 
afternoon. There is also a regulation requiring the attendance 
of teachers at the school some 15 minutes prior to the 
commencement of classes. But none of this conclusively 
goes to setting hours of work pursuant to a contract of 
employment between a teacher and the employer. So far as 
1 am able to ascertain there is no setting of maximum or 
minimum hours and no prescription of any spread of hours. 
It appears likely that teachers in primary and secondary 
public sector education, like teachers in private sector 
education, simply do not have specified hours of work 
provisions in their contracts of service. The fact of regulated 
hours of "instruction" or school operation such as 
commonly applies between 9.00am and 3.30pm on school 
days can not, in my view, be construed as constituting an 
hours of work obligation or limitation in the contractual 
obligations of teachers and their employer. Obviously a 
teacher must attend to instruct. A teacher's hours of work 
obligations arising out of the contract of employment would 
include an obligation to carry out instructing duties. But it 
cannot be construed that this, or even this and required times 
of attendance for duties which do not directly involve 
instruction of students such as pre classes time, equates to 
a maximum obligation. 

The situation is somewhat different in the technical and 
further education sector. Regulation 230 specifies a 
"weekly tour of duties for all full time members of the 
teaching staff' to be the equivalent of 30 hours at such times 
required by the employer. There is provision within the 
regulation for the establishment of equivalent hours averag- 

ing and part time provisions. There is also the prescription 
of minimum hours of work for Directors of Regional 
Colleges of 37 1/2 per week. I would ratify an hours clause 
reflecting only the foregoing in the relevant award. 

That leaves contract of service conditions. It was noted 
in the reasons for decision which issued in Matter No. TA 
1 of 1992 that the Tribunal was prepared to consider the 
terms of any contract of service clauses which the parties 
were prepared to submit; it being agreed between them that 
such clauses should be included in awards covering teachers. 
As the parties did not arrive at any agreement on the terms 
of such clauses by the time Matter No. TA 1 of 1992 was 
to issue the Tribunal set that to one side for consideration 
of the same pursuant to Matter No. T 3 of 1993 in the event 
that any express terms were forthcoming from the parties to 
that end. None have been and as it is now over six weeks 
since the reasons in Matter No. TA 1 of 1992 issued and the 
opportunity to pursue this course was clearly identified by 
the Tribunal, I consider that Matter No. T 3 of 1993 should 
be finalised on the basis that the matter of any additional 
provisions to the contract of service clauses be set aside and 
dealt with subsequently along with the other matters 
identified in these reasons and the deferred matters. 

The three provisions sought by the parties which could 
be said to fall within the jurisdiction of the Tribunal pursuant 
to the Wage Fixing Principles are notification of change, 
consultation provisions and the award modernisation clause. 

So far as the last goes, the situation of teachers and award 
coverage really bears some more reflection by the parties. 
The intent of such a clause in an award is, of course, to 
oblige the parties to the award to consider it in terms with 
a view to co-operatively ensuring that barriers to flexibility 
in work practices, to job satisfaction and to productivity 
improvements are removed. But in the case of public sector 
teachers in Western Australia in 1993 insofar as there are 
regulatory or legislative inhibitions on flexibility, career 
progression, productivity and so on, the source can not be 
said to have been awards. Indeed one only has to look at the 
Education Act Regulations 1960 for a prime source. As 
noted before these are a complex amalgam extending well 
beyond just the rights of teachers pursuant to their contracts 
of employment to prescriptive, detailed administration etc. 
of teachers' roles in education. Thus teachers are entitled, 
so far as the employer is concerned through his/her 
regulation, to examine students for head lice, to require 
children to "cleanse" themselves and to prevent students 
from begging. Ifeachers may "physically restrain" students 
when appropriate; must "acquaint" themselves with all the 
regulations; and "comply" with all "administrative instruc- 
tions". They must not "incite" students to absent them- 
selves from school and must apply "mild but firm" 
discipline. When teachers commence at a school they must 
notify the chief executive officer of that date. There are 
regulations for promotion, for transfer, for certification, for 
the taking of inventories, for appointments, for control of 
amenities, for applying discipline, for housing, for appoint- 
ments to specialist positions, for complaints against teachers 
by a parent, for reports on teachers and so on. There are 
regulations expressly prohibiting teachers from undertaking 
business ventures and holding office. And teachers are 
enjoined by the regulations not "to seek directly or 
indirectly the interest or influence of any person for the 
purpose of obtaining promotion, transfer or any other 
advantage in the department". And then there is a whole set 
of detailed regulations across many of the Parts of the 
Education Act Regulations 1960 applying to administration 
in schools by senior teachers and principals. 

Thus there is sheer bulk and complexity of a web of 
regulations relevant to teachers across a number of the 
various divisions within the Education Act Regulations 
1960. Significantly too, there is the apparently outdated 
language and, as was evidenced in Matter No. T 5 of 1993 
recently before the Tribunal, the probable development of 
work practices which actually conflict with the regulations 
but which are implemented anyway on the basis that some 
time later the regulations might/will/should be amended to 
convert what are breaches into lawful practices. 
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The Education Act Regulations 1960 are not a matter for 
the Tribunal per se and I would not presume at all to 
"advise" what they should be. However it would seem that 
if that part of the Wage Fixing Principles which is aimed at 
reducing inflexibilities and outmoded obligations arising out 
of regulation is to be relevant in public sector education 
Western Australia, the logical principal focus at this point 
would have to be those Regulations. Thus I would see an 
obligation being inserted in the awards to require, at least, 
a consideration of that course as well as an on-going duty 
in respect of the awards. 

So far as the other two provisions are concerned, namely 
the obligation to notify in respect of intended significant 
change and the obligation to consult, I would endorse the 
inclusion of such provisions in the awards though, for the 
particular purposes of this matter, I query the general aptness 
of including in awards applying to teachers provisions which 
have their origins, simply, in general public service 
conditions. It seems to me that there is a marked difference 
in the work and work place environment of teachers 
compared with the public service generally which would 
suggest that more specific consideration should have a 
bearing on the terms. This may be a matter which the parties 
could address at a speaking to the minutes in respect of the 
duty to notify clauses. 

In sum, subject to these reasons I would endorse the 
inclusion of the foregoing provisions in the awards with 
effect some 21 days from the date of issue of Matter No. T 
3 of 1993. It seems to me that the prospective operative date 
would be warranted by the need for the employer to adjust 
administratively to the fact of award regulation of these 
conditions of employment. So far as the deferred matters and 
the remaining issues identified in these reasons being the 
subject of a further hearing in due course are concerned 
those items/matters/clauses should be identified in a 
separate schedule attached to the minutes of orders. 

The remaining clauses sought which I am not convinced 
that there is jurisdiction for the Tribunal to deal with are in 
either the leave category or other provisions category. The 
further leave provisions sought are as follows: leave for 
candidates for election to parliament, leave for Aboriginal 
meetings, leave for emergency services leave, leave for jury 
service etc., leave for international sporting events, leave for 
training with defence forces reserves and leave to attend 
local government meetings. The "others" category includes 
the provisions for copies of the award to be supplied by the 
employer, rights of entry for the union and requirements re 
time and salaries records. 

Some of the leave provisions sought in this list are for 
paid leave. Some are not. Nearly all are contingent on the 
employer's discretion. The parties say that they are all 
current conditions. The fact that there is no conclusion here 
to the effect that they fall within the jurisdiction of the 
Tribunal does not affect that. And the same can be said for 
all the other remaining provisions. In respect of the 
provisions sought as to right of entry etc. I would add though 
that should the Tribunal be satisfied that such matters were 
within jurisdiction, I would see the parties giving more 
consideration to producing terms more directed to the work 
places involved in lieu of simply reproducing public service 
clauses. 

There are additional items specific to the technical and 
further education sector. These are as follows: alternative 
delivery strategies, post interview feedback, union role in 
interview process, promotion by merit and "redundancy 
general order". I note that the last of these raises particular 
questions of jurisdiction given the general orders powers of 
the Commission in Court Session under the Industrial 
Relations Act 1979 which the parties have not addressed. 

In conclusion so far as the claims for award coverage are 
concerned I note that notwithstanding the number of items 
deferred at the request of the SSTU and the matters I would 
set aside at this point for further consideration as to 
jurisdiction and merit, the orders I would see issuing out of 
Matter No. T 3 of 1993 would result in additions to the two 
awards covering teachers in public sector primary, secon- 
dary, technical and further education which would have the 

effect of bringing the award regulation of conditions of 
employment of teachers significantly in to line with that of 
most other employees in Western Australia; in range of 
entitlements anyway. 

Finally it remains to comment on one more aspect of this 
claim for award coverage for teachers. A remarkable result 
of the course of scrutiny embarked upon by the Tribunal was 
the adverse reaction to it in some quarters. 

It should go without saying that it can not be presumed 
that the making of any industrial award is a simple matter. 
After all an award will have force in a fundamental way on 
the rights and responsibilities of the employer/s and 
employees covered by it. It would seem that those who 
would criticise a course of due scrutiny in the exercise of 
award making by the Commission are either ignorant of the 
deleterious consequences for employees and employers 
which can flow, easily, from a lack of it or are uninterested 
in that prospect. 

Even leaving aside the necessary consideration of the 
proposed award in this case in the context of the Wage 
Fixing Principles and the jurisdiction question, it was 
always obvious that such a complex document as was raised 
by the parties in this instance would require scrutiny specific 
to its terms. That the Tribunal undertook this scrutiny should 
not have surprised anyone. And of course the fact that this 
scrutiny revealed some incomprehensible provisions, some 
discriminatory provisions, some contradictory provisions, 
and some provisions which appear to be well beyond the 
general jurisdiction of the Commission let alone the limited 
definition of "industrial matter" applying to teachers as 
well as other problematic provisions demonstrates that the 
scrutiny was not only proper but was particularly warranted 
here. 

Thus it is disappointing that the Commission's function- 
ing in dealing with this application was the subject of 
inaccurate and misleading statements expressed through 
various media outlets after the initial judgement issued on 
14 January 1993. These commenced in news broadcasts very 
shortly after the 16 page judgement was issued to the parties. 
The speed, and the fact of significant inaccuracy in the 
reports suggests that the authorities for those critical 
statements (sourced to the SSTU) had not even read the full 
judgement at the time of commencing pronouncements on 
it. 

The text of the criticisms is of no moment. What is of 
moment is that what occurred amounted to external pressure 
on the Tribunal to curtail its further scrutiny of the award 
application and rubber stamp the claim. It was never on of 
course; but it should never even have been attempted. 

MS REEVES: I have read the reasons for decision of the 
Chairperson in draft form. I concur with the findings and 
direction and I add the following observations. There are 
specific terms going to conditions of employment of 
teachers contained in agreements reached between the 
SSTU and the employer in the course of negotiations 
pursuant to the Wage Fixing Principles. 

The Memorandum of Agreement 1991 is such a negoti- 
ated agreement. It was submitted to this Tribunal as 
significant evidence of work place reforms under the 
Structural Efficiency Principle. Whilst it may be argued 
those terms may not be considered within the narrow 
definition of "industrial matter" I would emphasise that 
they are the basis of significant evidence for which salary 
increases were granted. In my view the Memorandum and 
the terms it sets out are inherent in the salary clauses 
included in this Award. There is an obligation on the parties 
to honour the terms until such time circumstances dictate 
otherwise or a further agreement is reached. 

MR POLLARD: I concur with the reasons of the 
Chairperson in determining this matter and add the 
following. 

The Tribunal has a limited jurisdiction by virtue of the 
definition of "industrial matter" that applies to teachers, the 
subject of this application, and as the Chairperson notes, 
jurisdiction is more limited than that applying to all other 
work places and industries. 
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I concur that an exercise must take place in identifying 
the jurisdictional bases of some of these proposed terms of 
an award. 

I am of the view that the requirements of the Act may be 
met, and that further argument be made by the parties in 
convincing the Tribunal of this, and in doing so I am mindful 
of the importance that has been placed on these particular 
parts of the agreement by the parties, in coming to the agreed 
Memorandum, and their understandable desire to see these 
reflected in an award. 

THE CHAIRPERSON: It is the unanimous decision of 
the Tribunal that the Teachers (Public Sector Primary and 
Secondary Education) Award 1993 and the Teachers (Public 
Sector Technical and Further Education) Award 1993 be 
varied by inserting the provisions contained in the schedules 
which now issue with Minutes of Orders; with the residue 
of the claims being divided from Matter No. T 3 of 1993 to 
enable it to be dealt with further and separately. 

There will be a speaking to those minutes shortly. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. T3 of 1993. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 

COMMISSIONER S.A. KENNEDY 
MS N.F. REEVES, MEMBER 

MR R.J. POLLARD, MEMBER. 
23 March 1993. 

Order. 
HAVING heard Mr P. Malone on behalf of the State School 
Teachers' Union of Western Australia (Inc.), and Mr R. 
Farrelly and Mr R. Stratton on behalf of the Minister for 
Education, and pending the finalisation of further orders 
pursuant to the speaking to the minutes, now therefore the 

Government School Tfcachers Tribunal, pursuant to the 
powers conferred by the Industrial Relations Act 1979, does 
hereby order— 

That the claims identified in the Schedule to this 
order shall be divided from Matter No. T 3 of 1993 and 
shall be designated Matter No. T 4 of 1993 so far as 
they apply to public sector institutions administered by 
the Minister for Education and Matter No. T 5 of 1993 
so far as they apply to technical and further education 
institutions administered by the Department of Em- 
ployment, Vocational Education and Training. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clauses and parts of clauses as identified by the SSTU 

in Matter No. TA 1 of 1992 for deferral to enable further 
submissions. 

• permanent part time employment 
• duties other than teaching 
• portability of entitlements to/from State and 

Commonwealth employment 
• bereavement leave 
• professional development and training 
• class sizes (staffing formula—Ministry) 
• requirement for contact with students 
• senior colleges—agreement on current practices 
• final sentence of subclause (5)(b) in Clause 

4.—Career Structure and Salary Scale 
• fifty week year 
• professional development/industry liaison 

2. Clauses applied for but not disposed of by the 
Government School Tfcachers Tribunal in either Matter No. 
TA 1 of 1992 or Matter No. T 3 of 1993. 

3. Parts of clauses which the Government School 
Teachers Tribunal will otherwise dispose of in Matter No. 
T 3 of 1993. 

4. Any other matters identified in the reasons for decision 
in Matter No. T 3 of 1993 on which the Government School 
Tfcachers Tribunal requires further submissions. 




