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Marlene Halls. 
No. 1406 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

CHIEF COMMISSIONER W. S. COLEMAN. 
COMMISSIONER S. A. KENNEDY. 

21 April 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Chief Commissioner Coleman and myself. 

This was an appeal against the decision of the Commis- 
sion, constituted by a single Commissioner at first instance, 
and brought under s.49 of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act"). 

The respondent, who was the applicant at first instance, 
applied under s.29(b)(ii) of the Act for an order that she be 
paid various benefits to which she claimed she was entitled 
under her contract of service, which she said she had not 
been paid. These were not, at any time, alleged to be benefits 
under an award. 

In the end, the Commission at first instance having heard 
and determined the matter, made the following order dated 
20 October 1992 (see page 6 of the appeal book (hereinafter 
referred to as "AB")):— 

"1. That the claim of the applicant submitted under 
the heading "Telephone Accounts" be dismissed. 

2. That the claims of the applicant under the 
headings of "Advertising", "Austware: Beau 
Monde" and "Budget" be struck out for want of 
jurisdiction. 
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3. That the respondent shall pay to the applicant the 
sum of $3,998.00 by way of denied contractual 
benefit regarding re-location costs. 

4. That the respondent shall pay to the applicant a 
sum of money being denied contractual benefit for 
annual and pro rata annual leave for the period 
between the 18th March 1991 to the 29th April 
1992, except for the period between the date of the 
applicant's arrival in Perth and the re-opening of 
the respondent's business following the Christmas 
close-down in December 1991—January 1992. 

5. That the total amount to be paid to the applicant 
by the respondent shall be reduced by an amount 
equal to one week's wages calculated as at the 
29th April 1992. 

6. That there be liberty to apply in respect of the 
calculations to be made in order 4. hereof." 

It will be noted that the only order appealed against is 
order 3 of that order by which the appellant was ordered to 
pay re-location costs. 

The grounds of appeal (see page 2 (AB)) read as 
follows:— 

"In finding that the claim relating to reimbursement 
costs was proven: 

(a) The Commission erred in fact, in that: 
(i) It did not give due weight to the 

evidence 
(ii) It failed to properly take account of 

evidence going to contractual condi- 
tions attached to such reimbursement 

(b) The Commission erred in fact and in law by 
failing to draw proper conclusions from the 
evidence." 

Background. 
The background to this matter is this. At all material times 

the appellant was a company registered in Western Australia 
with branches in South Australia and Victoria. The 
respondent to this appeal (hereinafter called "Ms Halls") 
was employed by the appellant between March 1991 and 
April 1992. (We will refer to the appellant hereinafter as 
"Austware"). When Ms Halls commenced her employment 
it was as Austware's State Manager for Victoria. Ms Mary 
Josephine Stanton was then the General Manager, and she 
later resigned in about September 1991. Ms Halls became 
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the National Sales Manager based in Perth. Whilst she was 
State Manager in Victoria, she resided in Melbourne. 

Her spouse was Mr Geoffrey Ross Brame and he played 
a part in these matters. 

There was evidence from Ms Stanton which is not 
relevant to this appeal, and there was also evidence from Mr 
Graham Richard "McGregor who described himself as a 
business proprietor, but it would seem that he is a Director 
of Austware. 

The company is and was, at all material times, essentially 
a manufacturer and marketer of domestic ceramic products 
direct to Australian consumers in Perth, Adelaide and in 
Melbourne, and employed a number of people. 

Whilst Ms Halls was in Melbourne, she was approached 
by Mr McGregor, a Director of Austware, who asked 
whether she would be interested in becoming the National 
Sales Manager to be based in Perth. At that time, the 
question of re-location costs were raised. It is fair to say that 
eventually Ms Halls with her spouse, Mr Brame, moved to 
Perth leaving Melbourne on 19 December 1991 (the terms 
of her employment as National Sales Manager are set out 
in a letter dated 13 September 1992, exhibit 8, page 269 
(AB)). 

Ms Halls remained in employment with Austware until 
30 April 1992 when she resigned after disputes over moneys 
which she alleged were not paid to her. That included the 
claim for re-location costs. That amount, which was 
$3998.00 and was the amount of a removalists bill, had been 
paid by Ms Halls and Mr Brame in advance of their moving. 
There was conflict in the evidence in this matter between 
Ms Halls and Mr Brame on the one hand, and Mr McGregor 
on the other. 

Firstly, Ms Halls said that there were discussions in 
September/October 1991 in Perth with Mr McGregor. The 
job was discussed and the selling of her home and 
re-location were discussed. Indeed, she said that Mr 
McGregor "did verbally say that he would be paying my 
relocation costs to WA. There was no way I would have 
been able to come" (see pages 94, 95 and 97 (AB)). 

Ms Halls evidence, too, was that Mr McGregor said that 
everything would be taken care of and paid for. Indeed, she 
said that he had offered to assist in getting quotes for the 
removal of her furniture and effects from Victoria to 
Western Australia, a fact which was not disputed by him. 
Indeed, on her evidence in cross-examination (page 96 
(AB)), Mr McGregor said that he did not want to pay an 
exorbitant amount for transport of her property. However, 
the quote was given in her name. Much of this evidence was 
elicited in cross-examination. 

Ms Halls gave evidence, too, that in January 1992 she 
approached Mr McGregor for reimbursement This was after 
she had arrived in Perth. She said that Mr McGregor knew 
of the account, and he confirmed that he knew of it in 
evidence. On this occasion, Mr McGregor said that the 
company had gone down a bit and he might be able to pay 
it pro-rata, that is so much a month or a quarter. 

Prior to that, he had said when she had approached him 
again in Perth that when she got the sales figures up he 
would be able to pay it. Because of these problems and the 
other problems, die subject of this action, she ended up 
resigning. 

All this was corroborated in the evidence of her spouse, 
Mr Brame at pages 140-141 (AB). He said there that they 
could not have afforded to move off their own back, but that 
Mr McGregor said that "that wasn't a problem because the 
company would reimburse us for the relocation fee ...". 

Mr McGregor, he said, had told them to ring the 
removalists, report back to him, and get the cheapest quote. 
Mr McGregor then walked around the house and went 
through each room and they told him what furniture would 
be required to be transported. Mr McGregor, it will be seen, 
agreed that he had walked around the house for this reason. 
This, according to Mr Brame, was so that Mr McGregor 
could get a rough idea of what was coming over to Perth so 
that he could contact a removalist in Perth. This particular 
discussion occurred in November 1991, according to Mr 

Brame. The quote which was accepted came from a Perth 
based removalist, although Mr Brame rang some Victorian 
based removalists to get quotes. 

Mr McGregor arranged for the removalists, Australian 
Furniture Van Lines, to deal with Mr Brame on the removal 
and told Mr Brame to proceed on that basis, on Mr Brame's 
evidence. Two quotes were given by Australian Furniture 
Van Lines, one of which was accepted, and that was for the 
sum of $3998.00. Before he accepted the quote, Mr Brame 
rang Mr McGregor and Mr McGregor approved the 
acceptance of the quote in that amount on the basis that 
"Well, that's the best we have had so far". Mr Brame said 
that he had reported three quotes to Mr McGregor. He also 
said that Mr McGregor had said that Austware would pay 
the account. He had no further discussions with Mr 
McGregor about the payment of the amount at that time, but 
they paid the account and asked for reimbursement. Mr 
Brame was not shaken in cross-examination on these matters 
(see pages 150-151 (AB)). 

Mr McGregor described himself in evidence as a business 
proprietor, but we infer from the evidence that he is a 
Director of Austware. It was not disputed that the appellant 
was a company. 

His evidence on this point is in evidence in chief (see 
pages 179-180 (AB)). There he referred to the issue of 
re-location costs when he first telephoned Ms Halls as a 
result of Ms Stanton's resignation. However, when he 
visited Victoria on 9 to 11 September 1991 it was discussed. 
He corroborated that Ms Halls and Mr Brame voiced some 
dismay at the potential cost of re-location. His evidence was 
that he offered to investigate the possibility of reducing that 
cost by using a back-loading technique, (ie) by having a 
Western Australian based company carry the goods. As a 
result, he looked at the furniture in Ms Halls house to pass 
on the information to a prospective carrier to get some idea 
of the cost. When he returned to Western Australia he rang 
a number of furniture removal companies "domiciled" in 
Western Australia whose names he got from the "Yellow 
Pages". One company agreed to formally quote and he put 
that company in touch with Ms Halls. 

In October or early November 1991, after Ms Halls 
returned from a visit to Western Australia, Mr McGregor 
and Ms Halls talked on the telephone and she mentioned the 
quotations which she had received. She wanted to know 
what his attitude to paying the costs of re-location would be. 
Mr McGregor said that he then said "that it wasn't in our 
original thoughts to offer to pay any relocation expenses". 
He did say that he told her that that need not be the total end 
of the issue, that they could leave that subject open and they 
could discuss it again when the company returned to 
profitability. He said that he told her they would look at 
making a contribution towards those costs at that time. He 
said that the company was still making a profit in November 
1991, but had made a loss by May 1992 of $30,000. 

It should be observed that when these matters were 
discussed the company was still making a profit, and yet, 
on Mr McGregor's own evidence, he told Ms Halls that he 
would pay her when the company returned to profitability. 
In fact, the company had not, at that time, departed from the 
state of profitability. 

Mr McGregor's evidence in cross-examination (see page 
229 (AB)) was that reasonableness had nothing to do with 
paying Ms Halls' re-location expenses. He said "It's what 
was agreed". He then said that, by implication, she had 
agreed to pay her own expenses because she knew that he 
would not. He then said that this was entirely reasonable 
because that is what she and he had agreed. She had had a 
pay rise in advance and time off to pack her effects, and that 
was the reason for describing it as entirely reasonable. 

It was Mr McGregor's evidence, too, that the next time 
that re-location costs were raised, they were raised by Mr 
Brame the night before Ms Halls resigned. Mr Brame rang 
him at home, he said, and asked him when they could expect 
reimbursement of their re-location expenses. Mr McGregor 
said that he asked him to explain a little further and Mr 
Brame then said that they wished him to pay the costs of 
moving from Victoria to Western Australia. Mr McGregor 
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said that he was taken aback by this and said to Mr Brame 
that he did not understand the arrangements. The arrange- 
ments were, Mr McGregor said, that he would simply 
re-assess and look at the question of re-location expenses 
when the company returned to profitability. Mr McGregor 
admitted that he had received a fax prior to that from 
Victoria with a copy of an invoice for re-location costs 
which he put in the bin because he was satisfied that that 
was the best quote they would get. It seems clear from the 
evidence that that invoice was forwarded whilst Ms Halls 
and Mr Brame were still in Victoria. 

Mr McGregor had no recollection of a discussion with Mr 
Brame about re-location costs in January 1992. However, 
when led, he said that there was no such conversation (see 
page 182 (AB)). Mr Brame's evidence was that in January 
1992 Mr McGregor told Ms Halls that the removal account 
would be re-paid over a few months. In February 1992, that 
was the first time he was told that the account would not be 
paid. 

From 8 November 1991 to 30 April 1992, Mr McGregor 
said that he received two requests from Ms Halls to pay the 
re-location expenses. Mr McGregor denied that Ms Halls 
said on one occasion "Lets put this into a new challenge 
performance". He denied saying that he had said that he 
thought that the company was financially embarrassed and 
that it would be paid by a new challenge. What occurred was 
that when Ms Halls asked Mr McGregor the position 
concerning re-location expenses, he said that it was not "in 
our plans to pay for those relocation expenses", but that did 
not bar future discussions, depending on the financial 
performance of the company. He reiterated, in fact, what he 
had said in evidence earlier. He then said that he heard 
nothing about it again until Mr Brame rang him the night 
before Ms Halls resigned. 

The Findings of the Commission at First Instance. 
In the end, the Commission at first instance found as 

follows:— 
(1) That Mr Brame's participation and involvement 

in assisting the applicant was recognised and 
should be given weight by the Commission. 

(2) That Mr McGregor did indicate that the respon- 
dent would meet the re-location costs. 

(3) That Mr Brame's evidence was persuasive on this 
point because:— 

(a) The issue of the re-location costs was raised 
initially by the applicant when Mr McGregor 
visited the applicant in Victoria to discuss her 
interest in becoming the National Sales 
Manager. 

(b) The evidence of the applicant and Mr Brame 
may be more accurate than that of Mr 
McGregor. 

(c) Mr McGregor looked around their home to 
see what had to be moved. 

(d) He obtained a lower quote in Perth. The 
applicant discussed the final quote with him 
and faxed it to him (in fact, the invoice was 
faxed and not the quote, or, alternatively, 
both were faxed to Mr McGregor). 

(e) It was discussed with him upon her arrival in 
Perth and raised as part of her letter of 
resignation. 

(4) At the very least, had he said clearly from the 
beginning that re-location costs would not be paid, 
then the re-location claim would not have been 
raised on other occasions by the applicant. 

(5) (a) The discussions regarding quotes which took 
place between Mr Brame and Mr McGregor, 
and the faxing of the final quote to him, were 
evidence in support of the applicant's claim. 

(b) This would not have occurred if the respon- 
dent had had no interest in the detail, which 
would be so if he were not going to pay the 
cost at all. 

(6) Mr McGregor's evidence was that some contribu- 
tion would be considered, depending upon the 
respondent's financial situation. On either evi- 
dence, whether Ms Halls, about getting the sales 
up, or Mr McGregor that improved company 
performance was the telling factor, the matter was 
still open. 

(7) The Commission relied not only on the evidence 
given, but the demeanour of the witnesses, and 
concluded that the applicant had established that 
the respondent would reimburse the re-location 
expense, but that the timing was uncertain and it 
was overtaken by events leading to the resignation 
of the applicant. 

Conclusions. 
The crux of the submissions made by Mr Robertson for 

the appellant was that (see page 27 of the transcript on 
apped) whilst the employer did indicate that the Commis- 
sion at first instance did not completely determine the 
contract, there were conditions which should have been 
determined by the Commission which were attached to that 
indication to pay re-location costs. In any event, he 
submitted that the Commission at first instance erred in 
finding that the claim in the matter of re-location costs was 
proven. This was because it failed to take sufficient account 
of evidence going to the timing of the reimbursement. 
Secondly, it failed to determine the contractual terms 
relating to the timing of that reimbursement, and, conse- 
quently, by not determining the contractual terms relating 
to the timing of the reimbursement, and in finding that the 
timing of the reimbursement was not made certain, it erred 
in law in concluding that that did not alter the finding of the 
Commission as to the claim. 

It was submitted that this was not a discretionary decision, 
having regard to what was said in Gromark Packaging v. 
FMWU 73 WAIG 220 (IAC). Gromark Packaging v. 
FMWU (op cit) is not, as we read it, authority for that 
proposition. 

The principle in Warren v. Coombes and Another 142 
CLR 531 could be utilised to enable the Full Bench to decide 
on the proper inferences to be drawn from the primary facts, 
so the submission went. In any event. Warren v. Coombes 
and Another (op cit) still applies. 

The submission was that, from as early as November 
1991, Austware maintained that the reimbursement of 
re-location costs was dependent upon improvement in the 
financial position of the company and that this was an 
attitude maintained ever afterwards (see letter from Phillips 
Fox dated 5 May 1992, page 271 (AB)). 

The reimbursement was always to be conditional upon 
improved company performance, he submitted. Alterna- 
tively, this conditions was a variation accepted by Ms Halls, 
as evidenced by her continuing to work for Austware until 
April 1992. 

We were taken to pages 80, 97, 142-145, 180 and 226 
(AB) and exhibit 8. 

Mr Clohessy, on behalf of Ms Halls, submitted that the 
Commission at first instance was entitled to find as it did. 

This was, as we have said, a claim made under s.29(b)(ii) 
of the Act. The onus lay upon the applicant at first instance 
to establish, on the balance of probabilities, upon which its 
claim relied. 

In any event, it is, of course, the case that the Full Bench 
is entitled to draw inferences from primary facts different 
to those drawn by the tribunal at first instance (see Warren 
v. Coombes and Another (op cit)). 

In the end, as we understood Mr Robertson's submission, 
there was no issue taken with the Commission's finding that 
Austware, through its agent, Mr McGregor, had agreed to 
reimburse Ms Halls the sum of $3998.00 for re-location 
expenses. 

In our opinion, having regard to FMWU v. Board of 
Management, Narembeen Hospital 72 WAIG 471, and the 
Full Bench having considered the evidence in detail, and 
summarised it above, and it being clear that the Commission 
at first instance relied on its observation of the witnesses, 
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there is nothing in the evidence to indicate that the 
Commission misused the advantage it had of observing the 
witnesses and preferred the evidence of Ms Halls and Mr 
Brame. In fact, quite the contrary. The aggregation of facts 
referred to by the Commission plainly lead to the conclusion 
that it is more probable than not that Mr McGregor agreed 
to pay re-location costs, for the reasons set out by the 
Commission. It was therefore a term of the contract of 
employment that such costs be paid. 

The position was that it was uncertain when or whether 
the contract was varied. Austware's position, on Mr 
McGregor's evidence, was this. He had never agreed to pay 
the costs of re-location. At best, on his own evidence, he said 
that he might look at it if things got better. However, there 
was no evidence on the part of Ms Halls or Mr Brame that 
they had agreed to postpone the payment, and, indeed, the 
fact that they made two demands, on the evidence, the final 
demand leading, at least in part, to Ms Halls' resignation, 
is clear proof of this. There was no question, on Mr 
McGregor's evidence, that the contract was that he would 
pay the moneys later. At best, he offered a prospect of 
re-opening a matter which on his firmest evidence was shut. 
His evidence was more consistent with the position of a 
person who had a liability of which he was aware and was 
postponing the evil day of payment. Alternatively, he was 
attempting to adduce evidence which was not a correct 
description of the agreement reached. What it was was an 
agreement to pay re-location costs, as is now virtually 
conceded by Mr Robertson (see page 27 of the transcript on 
appeal). 

In our opinion, the Commission at first instance, having 
found that Mr McGregor had reached an agreement to pay 
re-location costs, had ample evidence to draw an inference 
that the moneys were to be paid shortly after they fell due 
to be paid. Indeed, the quote was sent to Mr McGregor and 
he put it in the rubbish bin. That was received, it would 
seem, before Ms Halls and Mr Brame arrived in Western 
Australia and he did not quibble with the quantum (see page 
225 (AB)). 

The fact of the matter was this. The Commission at first 
instance found that the timing of the payment was uncertain, 
(ie) that it was not agreed when the payment was to be made. 
It in effect found that the question was overtaken by the 
resignation, and thus, inferentially, that a reasonable time for 
payment had, in any event, elapsed. The Commission was 
saying, in fact, that no time for payment was specified. As 
a matter of law, where a contract does not specify the time 
of performance, the obligation in question must be per- 
formed within a reasonable time (see Hick v. Raymond 
[1893] AC 22 at 32 and Canning v. Tfemby and Others 
(1905) 3 CLR 419 at 424). What constitutes a reasonable 
time is a question of fact to be determined at the time when 
the performance is alleged to be due, rather than at the 
moment of contractual formations (see Perri and Another v. 
Coolangatta Investments Pty Ltd (1982) 149 CLR 537 at 
567-568). In this case, the time was not specified. Plainly, 
since the move had occurred in December 1991, late April 
1992 was not an unreasonable time to imply performance 
by. As a matter of fact, performance was alleged to be due, 
if the evidence of Ms Halls and Mr Brame were accepted, 
as it was, some time in January 1992 when the first request 
for payment of the amount was made. In our opinion, once 
the amount was agreed to be paid, it clearly should have 
been paid, if not in advance of the re-location, then by way 
of reimbursement as soon after as possible. This is so, 
having regard to the fact that Ms Halls was an employee, 
that she had agreed to move a large distance at great 
expense, that she had expressed concern beforehand about 
the cost of the move, and that, as was clear, on behalf of 
Austware, Mr McGregor had agreed to pay. In the 
circumstances, 30 days was a reasonable time for perform- 
ance of the agreement, which was fair to both parties, and 
four months, up to April 1992, was far from reasonable. In 
other words, the payment was due and payable pursuant to 
the contract of service, orally agreed, and was due and 
payable in or about January 1992. It is clear that this was 
a contractual entitlement, or rather a benefit to which Ms 

73 W.A.I.G. 

Halls was entitled under the contract which her employer, 
Austware, had not paid. In particular, it was not paid when 
it was due to be paid. 

In all other respects, the Commission at first instance was 
entitled, on the evidence, to find as it did. In our opinion, 
the Commission did not err. The appeal is not made out on 
any ground alleged or any submission made, and the appeal 
will be dismissed. 

Commissioner Kennedy: I have had the advantage of 
reading in draft form the reasons for decision of the 
President and I agree with his conclusion. 

By this appeal Austware Pottery complains of the 
decision of the Commission at first instance to award 
Marlene Halls a contractual benefit amounting to the 
reimbursement costs of a move from Melbourne to Perth for 
the purpose of employment. 

The question of whether or not the amount claimed was 
a contractual benefit pursuant to a contract of employment 
between the Appellant and the (now) Respondent (Ms Halls) 
is a matter of fact and law. The onus on appeal is for the 
Appellant to demonstrate that the Commission at first 
instance erred in law or reached conclusions which on the 
evidence were not open to it. 

The claim the subject of this appeal turned on witness 
evidence. The Commission at first instance had the 
advantage of seeing those witnesses. It is a formidable 
advantage. Having due regard for this, the Full Bench should 
be reluctant to intervene. The Appellant must clearly 
demonstrate that the Commission erred in its evaluation of 
that evidence. I do not consider that there has been any such 
demonstration. The appeal should be dismissed. 

The President: In the circumstances, the appeal will be 
dismissed. 

Order accordingly. 
Appearances: Mr P. Robertson on behalf of the appellant. 
Mr R. W. Clohessy on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Austware Pottery 
and 

Marlene Halls. 
No. 1406 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

CHIEF COMMISSIONER W. S. COLEMAN. 
COMMISSIONER S. A. KENNEDY. 

21 April 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 9th day of December 1992 and having heard 
Mr P. Robertson on behalf of the appellant and Mr R. W. 
Clohessy on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 21st day of April 1993 
wherein it was found that the appeal should be dismissed, 
it is this day, the 21st day of April 1993, ordered that the 
appeal be and is hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
J-Corp Pty Ltd 

and 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch 
No. 1213 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") against the decision of a single Commissioner. 

It was an appeal against an order made in application No 
CR 458 of 1992 on 7 September 1992. 

The amended grounds of appeal, which are set out at 
pages 4A-4D of the appeal book (hereinafter referred to as 
"AB")), read as follows:— 

"1. The matters raised by the Respondent in its 
application before the Commission: 
(a) were in fact or in effect for the enforcement 

of an Award, namely the Building Trades 
(Construction) Award 1987 or entitlements 
under the said Award; 

(b) were, by reason of Section 82 of the 
Industrial Relations Act 1979 ("the Act") 
within the exclusive jurisdiction of an Indus- 
trial Magistrate; 

(c) should not have been inquired into or dealt 
with by the Commission even if they were 
"industrial matters" (which is denied); 

(d) did not constitute "industrial matters" 
within the meaning of the Act, in that the 
Appellant was not an employer who was or 
could be bound by the provisions of the said 
Award. 

IA. The finding of the Senior Commissioner that he 
had sufficient jurisdiction to make the orders— 

(a) was not based on any evidence properly 
before him; 

(b) was based on "circumstances" which were 
immaterial to the jurisdiction of the Indus- 
trial Relations Commission and the exercise 
of its powers. 

IB. Alternatively, the Commission erred in ordering 
the Appellant, in proceedings in which the 
Respondent was alleging that the Appellant was 
refusing right of entry to organisers of the 
Respondent to a building site, to produce and 
provide to the Respondent copies of documents 
which, if produced and provided, could be used by 
the Respondent in enforcement proceedings 
against the Appellant pursuant to the provisions 
of the Building Trades (Construction) Award 1987 
as amended. 

2. The Senior Commissioner failed in his reasons for 
decision giving rise to the orders to: 

(a) have regard for or proper regard for the 
matters raised in paragraph 1 above; 

(b) give reasons or proper reasons in respect of 
the matters raised in paragraph 1 above. 

3. The orders in paragraph 1(a) of the orders made 
by the Commission, in so far as they purport to 
extend to contracts between the Appellant and 
contractors engaging other persons, and the 
orders in paragraph 1(b) are incapable of 

assisting the Commission in reaching a proper 
finding that the matters raised by the Respondent 
are ' 'industrial matters" within the meaning of 
that expression in the Act. 

3A. The Commission, in ordering the Appellant to 
produce and provide contractual documents be- 
tween it and its contractors, who are not and could 
not be employees but who were engaging other 
persons to do work, erred in law and exceeded its 
jurisdiction. 

Public Interest. 
4. In respect of the finding and in the event that the 

orders are findings the Appellant, for the reasons 
set out below, submits that the appeal raises 
matters of such importance that in the public 
interest an appeal should lie: 
(a) the appeal raises issues of the jurisdiction of 

the Industrial Relations Commission; 
(b) the orders made by the Senior Commis- 

sioner: 
(i) raises issues as to the extent to which 

rights of persons can be infringed under 
the Act, particularly in respect of pri- 
vacy and the right not to disclose 
correspondence and commercial docu- 
ments, in the absence of particular and 
well-founded reasons for such disclo- 
sure; 

(ii) raises for consideration the question of 
self-incrimination in a matter where the 
true substance of the application was the 
alleged refusal by the Appellant to allow 
entry of the Respondents' officials on to 
a building site controlled by the Appel- 
lant, and hence an alleged non-compli- 
ance with clause 40 of the Building 
Trades (Construction) Award 1987. 

The Appellant seeks an order that the appeal be 
upheld and the finding and the orders decision of 
the Commission is are quashed." 

Background. 
The background to the matter is that, as a result of an 

application (see pages 5-6 (AB)) by the respondent herein. 
The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch (hereinafter referred to 
as "the ABLF"), addressed to the appellant, J-Corp Pty Ltd 
(hereinafter referred to as "J-Corp"), an urgent conference 
was requested over "the refusal of Right of Entry to two 
Officials of the Applicant by the Respondent company on 
the site at the comer of Great Eastern Highway and Minora 
Place, Rivervale". 

Eventually a s.44 conference was held by the Commission 
at first instance, as a result of which orders were made in 
the terms appealed against. 

J-Corp are builders. The ABLF is an organisation whose 
members are employed in the building industry. 

It was not in issue that the parties are bound by the 
Building Trades (Construction) Award 1987 (hereinafter 
referred to as "the award") (71 WAIG 2831). 

The award contains a Right of Entry clause, clause 40, 
which reads as follows (see page 2857) (we will not include 
hereunder the form contained in that clause):— 

"The Secretary or any other duly accredited repre- 
sentative of the union shall have the right to enter any 
place or any premises where employees are employed 
at any time during normal working hours or when 
overtime is being worked, for the purpose of interview- 
ing employees, checking on wage rates, award breaches 
or safety conditions or regulations so long as they do 
not unduly interfere with die work being performed by 
any employee during working time, and provided that 
they present themselves, with their authority as 
prescribed by this Award, to a representative of site 
management prior to pursuing their union duties on 
site. 
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A representative of the union shall be a duly 
accredited representative if he/she is the holder for the 
time being of a certificate signed by the secretary of 
that organisation and bearing the seal of that organisa- 
tion in the following form, or in a form not materially 
differing therefrom:" 

The award is a common law rule award and applies to all 
employees employed or usually employed in various 
callings on construction work as defined (see the Scope 
clause, clause 3). 

On 24 July 1992, the ABLF made application to the 
Commission naming J-Corp as respondent (application No 
C 458 of 1992). In the schedule to the application, formal 
parts omitted, the ABLF sought the following (see page 6 
(AB)):— 

' 'An urgent conference is requested by the Applicant 
Union over the refusal of Right of Entry to two 
Officials of the Applicant by the Respondent company 
on the site at the comer of Great Eastern Highway and 
Minora Place Rivervale. 

The assistance of the Commission is requested in 
resolving this matter. It is the Applicant's desire that 
the matter be listed urgently." 

In fact, an urgent conference was requested by the ABLF 
because of the alleged refusal of right of entry to two 
officials of the ABLF by J-Corp to a building site at the 
comer of Great Eastern Highway and Minora Place 
Rivervale. 

Subsequently, there were pickets outside the site, and it 
is clear that there was a dispute over this matter between 
J-Corp, who had control of the site, and the ABLF, who 
alleged that there were employees covered by the award 
working on the site. 

The application was made under s.44 of the Act, and the 
Commission at first instance called a s.44 conference. No 
answer was filed. The Commission held two conferences. 
These followed the filing of the application. 

On 20 August 1992, the Commission issued a Memoran- 
dum of Matters for Hearing and Determination Under 
Section 44, the details of which are set out in the reasons 
for decision herein. 

At two conferences in this matter J-Corp, as respondent, 
took objection to the jurisdiction of the Commission on the 
basis that there was no employer/employee relationship, 
firstly, and, secondly, that the proceedings were enforce- 
ment proceedings and were more properly within the 
jurisdiction of the Industrial Magistrate's Court. 

The Commission at first instance adjourned the matter to 
a more formal hearing which occurred on 31 August 1992 
at 10.30 am (see page 15 (AB) et seq), where Mr R.D. Farrell 
(of Counsel) appeared to make submissions, together with 
Mr M.J. Keogh for the ABLF, the respondent herein, and 
Mr M. Hotchkin (of Counsel) appeared for J-Corp, the 
appellant herein. 

The Commission, having heard submissions, made the 
orders appealed against date! 7 September 1992. They are, 
formal parts omitted, in the following terms (see pages 7-8 
(AB)):— 

"1. The Respondent shall within 7 days of this Order 
produce and provide to each of the Applicants a 
copy of each and every document in its power, 
possession or control: 

(a) containing any one or more or all of the terms 
of the contract between the Respondent or 
those contracted to it of the one part and 
those persons engaged by it or by those 
contracted to it of the other part under the 
terms of which those persons carry out 
construction work for the Respondent at Lot 
550 Great Eastern Highway, Rivervale, (' 'the 
site"); 

(b) containing any of the following written 
information supplied or to be supplied to the 
State Housing Commission ("Homeswest") 
regarding any sub-contractor with indentured 
apprentices that the Respondent has engaged 

or intends to engage during the period of 
contract: 

(i) the sub contractor's name and business 
address; 

(ii) the name, trade and indenture number of 
each apprentice employed by the sub- 
contractor. 

2. The provisions of Clause 1 of this Order will be 
satisfied without the necessity of providing finan- 
cial details embodied in the documents." 

The reasons for decision in respect of such orders are 
dated 3 September 1992 and are set out at pages 9-12 (AB). 

It will be clear from the orders that what the Commission 
at first instance did was to order production of various 
documents by J-Corp to the ABLF. 

In its reasons for decision, the Commission notes that a 
picket line was in place and it referred to the schedule to the 
Memorandum of Matters for Hearing and Determination 
after noting the particulars of claim (see page 9 (AB)) by the 
ABLF. These read as follows:— 

"The Applicant Union claims that: 
1. The respondent company is a principal contractor 

or a project manager or both for the purposes of 
the Building Trades (Construction) Award 1987 
engaged in building work at Lot 550 Great Eastern 
Highway, Rivervale ("the site"). 

2. Further or alternatively, the respondent company 
is an employer of employees who work in the 
building industry, which employees may include 
apprentices. 

3. Further or alternatively, building industry employ- 
ees, which employees may include apprentices: 
(a) have worked on the site; 
(b) continue to work at the site; and/or 
(c) may from time to time in the future work at 

the site. 
4. Further or alternatively, the right of entry con- 

ferred by Clause 40 of the Building Trades 
(Construction) Award 1987 is a right of the 
employee organisations listed at Clause 7 (11) of 
the Award." 

It then sets out J-Corp's claim (see page 10 (AB)) as 
follows:— 

"The Respondent Company claims that: 
1. The Applicant must satisfy the Commission that 

there is prima facie evidence that the Respondent 
employed persons subject to the provisions of the 
Building Trades (Construction) Award 1987 at the 
site. 

2. The Commission in any event does not have 
jurisdiction to determine this application as it is 
a matter within the exclusive jurisdiction of the 
Industrial Magistrate." 

(Schedule on file)" 
The Commission at first instance heard various submis- 

sions concerning the matter, including submissions as to 
jurisdiction according to the reasons for decision, then 
purported to make a preliminary finding that it had 
jurisdiction. The Commission called such a finding a 
preliminary finding, because it said that the finding was 
subject to review upon evidence being "presented", by 
either party, to the Commission at a later date (see page 12 
(AB)). 

The Commission then observed in the final paragraph of 
the reasons for decision as follows (see page 12 (AB)):— 

"The draft Minutes of Proposed Order at paragraph 
2 (a), (b) and (c) may provide some of the details 
necessary for the Commission to finally determine 
jurisdiction pursuant to Section 24 of the Act and are 
granted in principle. However, the wording is consid- 
ered to be wider than is necessary in the circumstances 
and the Commission has therefore made alterations to 
it." 



There were a number of issues raised in this matter upon 
the grounds of appeal which we will now deal with. 

S.24 of the Act. 
Mr Farrell submitted that the Commission had power to 

make the orders which it made, because it had jurisdiction 
to do so conferred upon it by s.24 of the Act. Mr Dixon (of 
Counsel), of course, made submissions to the contrary. 

Assistance is to be derived from, and, in fact, we are 
bound by Springdale Comfort Pty Ltd t/a Dal field Homes 
v. BTA 67 WAIG 325 (LAC). The judgments of Brinsden 
and Kennedy JJ are to the same effect, insofar as they relate 
to the matter in issue before us. Rowland J raised a question 
as to the validity of orders made for discovery before 
jurisdiction has been determined, but did not dissent. 

In that case, a conference was called pursuant to s.44 of 
the Act, just as it was in this case. A question of jurisdiction 
was raised because the appellant in that case, at first 
instance, had asserted that the persons for whom the 
respondent had expressed concern were not employees. This 
was because the appellant had asserted that it employed 
no-one. 

The Senior Commissioner, in that case, then made orders 
upon application directing the applicant to give discovery 
of and produce documents in its possession or control which 
touched upon the relationship between the appellant and 
those working on the building site concerned, in various 
trades. 

Upon appeal to the Industrial Appeal Court against the 
decision of the Full Bench to dismiss an appeal against the 
Commission's order, the Industrial Appeal Court dismissed 
the appeal. 

Brinsden J, having observed that the threshold point taken 
was whether the men were independent contractors in the 
initial question which arose before the Commission, namely 
whether the matter was an "industrial matter" as defined 
in s.7 of the Act, held as follows:— 

(1) S.44 of the Act presupposes that what is the 
subject of the compulsory conference is an 
industrial matter or something relating to an 
industrial matter (see page 327). Hence, where a 
compulsory conference is called, and the point is 
taken by one of the parties that there is no 
industrial matter which the conference can pro- 
ceed to consider, then the Commissioner must 
immediately enquire into and determine whether 
he has jurisdiction. Only if he concludes that the 
matter before him involves an industrial matter 
should he continue to proceed with the compul- 
sory conference. 

(2) Next, he observed that the Act makes specific 
provision by s.24(l) giving to the Commission 
jurisdiction to determine in any proceedings 
before it whether any matter to which those 
proceedings relate is an industrial matter, and a 
finding on that question, subject to s.49 and s.90 
of the Act, is final and conclusive with respect to 
those proceedings. 

(3) In order to determine a question of jurisdiction, 
the Commission has the powers contained in 
s.27(l) of the Act. 

(4) The application for a compulsory conference is a 
proceeding, and in that proceeding the Commis- 
sion has jurisdiction to determine whether any 
matter to which the proceeding relates is an 
industrial matter. 

(5) One of the powers granted under s.27(l) is that 
contained in s.27(l)(o), which reads as follows:— 
"(1) Except as otherwise provided in this Act, the 

Commission may, in relation to any matter 
before it— 

(o) make such orders as may be just with 
respect to any interlocutory proceedings 
to be taken before the hearing of any 

matter, the costs of those proceedings 
the issues to be submitted to the 
Commission, the persons to be served 
with notice of proceedings, delivery of 
particulars of the claims of all parties, 
admissions, discovery, inspection, or 
production of documents, inspection or 
production of property, examination of 
witnesses, and the place and mode of 
hearing;" 

In that case, Brinsden and Kennedy JJ concluded that the 
Senior Commissioner purported to exercise the s.27(l)(o) 
power, although he could have used powers under s.44(6)(c) 
of the Act which confers power under s.27. Hence, Brinsden 
J held that the power existed to make the order which was 
made. The order could have been made under s.33(5) of the 
Act. Kennedy J, too, held that only an industrial matter may 
be the subject of a conference (at page 329). Rowland J held 
that there was power in relation to industrial matters only, 
but said that it was arguable that before any orders at all were 
made, the Commission should be satisfied by some evidence 
or in some manner that, prima facie, the person against 
whom discovery was ordered was a party to an industrial 
dispute (see page 331). 

In Supreme Court proceedings, wherein prerogative relief 
was sought by J-Corp against the ABLF (see Ex pane 
J-Corp Pty Ltd (No 2183 of 1992) (Supreme Court of 
Western Australia) (unreported) (delivered 2 October 1992), 
Wallwork J was satisfied that at first instance in this matter 
the Commission was making a preliminary finding so that 
the matter could be determined under s.24 of the Act. There 
is no doubt that he made such a preliminary finding and that 
it was to that effect. 

In our opinion, there is no distinction, or significant 
distinction, between this case and Springdale Comfort Pty 
Ltd t/a Dalfield Homes v. BTA {op cit) (IAC). 

A question was raised as to jurisdiction; the Commission 
rightly determined that it had jurisdiction under s.24 of the 
Act to hear and determine the question of jurisdiction. It then 
rightly, on the authority of Springdale Comfort Pty Ltd t/a 
Dalfield Homes v. BTA {op cit) (IAC), made orders as to 
discovery and production of documents under s.27(l)(o) of 
the Act. It might have done so under s.44 and s.33 of the 
Act. Those orders were necessary to enable it to determine 
the question of jurisdiction, based on the assertion that there 
was no industrial matter because the appellant herein had no 
employees. 

It was also quite clear, on the material before the 
Commission, that, prima facie, J-Corp was a party to the 
proceedings, and the party against whom such an order 
might be made. We say that because there was an assertion 
that it had refused entry to a site and that the parties were 
in dispute about this fact and this act. 

Further, since it was asserted that there were no 
employees of J-Corp, then it was just and equitable (see s.26 
of die Act) that there be orders that documents which might 
plainly be relevant be produced for inspection. This was not 
fishing, as Mr Dixon submitted, and we should say that that 
point was taken at first instance as an objection. 

In the end, the Commission at first instance set out, as it 
was empowered and required to do, to determine the 
question of jurisdiction and made orders for discovery and 
inspection of documents, which it was empowered to do and 
had jurisdiction to make. Its jurisdiction in other respects we 
will turn to later in these reasons. 

What therefore occurred was that the Commission, having 
commenced a conference, a point of jurisdiction was raised 
by J-Corp alleging that there was no industrial matter, 
because there was no employer/employee relationship, and 
that the proceedings were enforcement proceedings. 

The Commission set out to determine whether it had 
jurisdiction under s.24 of the Act, and purported to make 
orders for production of documents binding J-Corp as a 
means of assisting itself to determine whether it had 
jurisdiction. 
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Were These Enforcement Proceedings? 
Upon the appeal, there were a number of submissions put 

to us which we ought to consider. 
Firstly, it was submitted that the Commission had no 

authority to enquire into and deal with this matter because 
it constituted an enforcement proceeding. This was because 
a complaint about a refusal to give the right of entry, which 
was an award obligation, could only be a complaint that 
J-Corp, as an employer bound by the award, was not 
complying with its obligations under the award. It was not 
disputed, and, indeed, it was implicitly admitted by Mr 
Dixon, that the award, by virtue of s.37 of the Act, applied 
to J-Corp. 

The true purpose of the application was, it was submitted, 
to enforce the right of entry conferred upon J-Corp hereto 
by the award (see paragraph 4 of J-Corp's claim at first 
instance (supra)). 

Further, we were taken to page 19 (AB), where, in the 
proceedings before the Commission at first instance, Mr 
Farrell for the ABLF submitted that the ABLF, if the matter 
were unable to be conciliated, may seek orders from the 
Commission supplementing the award for the purposes of 
solving the dispute, which it was submitted could not be 
done. 

Mr Farrell advised the Commission at first instance that 
the ABLF was seeking to conciliate and perhaps arbitrate 
on matters in a way other than "merely seeking to enforce 
the award". 

The submission was that since the award could not be 
varied, then the proceedings had to be enforcement 
proceedings. It was not a claim for the exercise of the wider 
powers of the Commission, as Mr Farrell submitted 
according to Mr Dixon. Mr Farrell, in fact, submitted that 
he had informed the Commission that they were going 
beyond the mere enforcement process into the area of 
arbitration. 

Of course, the crux of the complaint contained in the 
application for a conference was that there was a right of 
entry on site to two officials which was not being granted. 
If rights exist under an award, then the place for their 
enforcement is in the Industrial Magistrate's Court, so the 
submission went. That is not so much, in our opinion, 
because there is a difference between the exercise of judicial 
and arbitral power, which is of vital importance in the 
Commonwealth sphere, we would observe, but because 
"enforcement" powers are not, under the Act, within the 
jurisdiction of the Commission, constituted by a single 
Commissioner. True it is that on the authorities an 
application for enforcement involves an exercise of judicial 
power (see Crewe and Sons Pty Ltd v. AMWSU 69 WAIG 
2623). That is because it involves the determination of and 
the making of orders as to existing rights as distinct from 
the creation of new rights which is an arbitral function. The 
Commission has no powers by way of enforcement under 
the Act in relation to orders or awards, at least when 
constituted by a single Commissioner. 

Mr Farrell took us to the Full Bench's decision in 
Springdale Comfort Pty Ltd v. BTA and Others 67 WAIG 
466. The President gave the main decision in that matter and 
Martin and Negus CC agreed with him. That decision 
supports, to some extent, what we have just said. 

At page 468, having referred to the judgment of the 
Industrial Appeal Court in Springdale Comfort Pty Ltd t/a 
Dalfield Homes v. BTA (op cit), the President dealt with the 
question of whether the Senior Commissioner had erred in 
making orders for discovery when the application before the 
Commission was said to be an application to enforce the 
Building Trades (Construction) Award 1987, and the 
Commission's jurisdiction was challenged. 

The appellant therein was the respondent in proceedings 
before the Senior Commissioner. In fact, the appellant 
therein, too, was a named respondent to the subject award. 

The union's argument, in that matter, was that the orders 
sought could be made in a matter involving the entry of 
union officials to a building site. 

The Full Bench decided that the aim was to obtain access 
for accredited officials, which was a right guaranteed by the 
award, the purpose of the application was to obtain the 
assistance of the Commission in resolving a dispute, and this 
related to matters beyond refusal of access to the building 
site. 

Before the application was made, the appellant had been 
"charged" by summons upon complaint with failure to 
allow right of entry as prescribed by the award. 

The President was not of opinion that anything the Senior 
Commissioner might do would encroach upon the enforce- 
ment power of the Industrial Magistrate, therefore, particu- 
larly since the expression "enforcement of the award" used 
in die then s.82 of the Act was used in a restricted sense 
indicating the "need to compel proceedings to be taken 
before the Industrial Magistrate for the purpose of the 
imposition of a penalty for contravention or non-compliance 
and in order to obtain orders for payment where entitlements 
are withheld". 

The President then said at page 468:— 
"It appears from s.83 that these are the matters with 

which the enforcement power of the Industrial Magis- 
trate is concerned." 

The Full Bench therefore did not reach a conclusion that 
the Senior Commissioner was without jurisdiction. In that 
case, there was a claim for a site allowance. In this case, 
there was not. S.83 of the Act now confers jurisdiction upon 
the Industrial Magistrate's Court in relation to cases where 
a person fails to comply with any provision of an award, 
industrial agreement, or order, other than one made under 
s.44(6), s.32 or s.66 of the Act. However, the remedies are 
restricted to pecuniary penalties, costs and to the power to 
order the employer to pay to an employee any amount 
"underpaid" under an award. 

As the Full Bench observed in Registrar v. CSA 69 WAIG 
2937 at 2938, proceedings under S.84A of the Act, which are 
referred to as "enforcement proceedings", are the subject 
of something of a misnomer. In fact, no "enforcement" 
occurs under s.83 or S.84A, except insofar as there can be 
payments of amounts "underpaid" in breach of an award 
under s.83. But in the sense that enforcement means that an 
order can be made requiring a person to comply with his/her 
obligations under the award, no such order can be made. In 
that sense then, there is no power to "enforce", in the case 
of s.83, any order or any award. There is no power to order 
a right of entry either in this particular case. The powers, too, 
are mainly to impose a penalty for non-compliance with the 
award if the matter comes to the Industrial Magistrate, and 
a similar observation can be made that "enforcement" is a 
misnomer for the proceedings. 

Nothing in s.44(9) of the Act says that what it prescribes 
must be purely an arbitral decision. S.44(9) reads as 
follows:— 

"Where at the conclusion of a conference held in 
accordance with this section any question, dispute, or 
disagreement in relation to an industrial matter has not 
been settled by agreement between all of the parties, 
the Commission may hear and determine that question, 
dispute, or disagreement and may make an order 
binding only the parties in relation to whom the matter 
has not been so settled." 

In the absence of the dichotomy between judicial and 
arbitral powers which exist because of the Constitution in 
the Federal area, there is no reason why decisions, which are 
to some extent judicial, cannot be made under s.44, provided 
that the decision made resolves the question or dispute or 
disagreement before the Commission. S.44(9) supports that 
view in its words, as does s.44(12). Of course, they cannot 
be decisions which purport to enforce an order or award in 
terms of s.83 or S.84A of the Act, or which are the subject 
of other specific provisions of the Act (eg s.66 of the Act). 

Insofar as there is no power in the Industrial Magistrate 
to order re-entry, as was sought here, and insofar as the 
Commission is empowered under s.44(6) to make orders of 
a wide ranging nature for the reasons set out therein, and 
insofar as the Commission is empowered to deal with 
questions in dispute, etc, under s.44(9), and, in fact, to hear 
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and determine a question, dispute or disagreement, there is 
no reason why it should not make orders in relation to the 
right of entry under an award when no provision exists for 
the making of any order remedying the situation in the 
Industrial Magistrate. That was the point made by the Full 
Bench in Springdale Comfort Pty Ltd v. BTA and Others (op 
cit) to which we have just referred. 

In short, these proceedings were not enforcement pro- 
ceedings. They were proceedings directed to providing a 
remedy which did not exist under s.83 of the Act, namely 
of permitting or authorising entry to the site. In so holding, 
we apply the decision of the Full Bench in Springdale 
Comfort Pty Ltd v. BTA and Others (op cit), which in 
substance is not distinguishable. However, even were there 
no such decision, it is quite clear, for the reasons we have 
expressed, that these were not enforcement proceedings. 

There was therefore jurisdiction in the Commission to 
make the orders which it made, and we apply Springdale 
Comfort Pty Ltd v. BTA and Others (op cit) (FB) at page 
468 per O'Dea P, with whom Martin and Negus CC agreed. 

Self-Incrimination. 
There were strong submissions made by Mr Dixon 

alleging that the Commission at first instance was without 
power to make the order which it did, because such an order 
would tend to incriminate J-Corp. 

Mr Dixon submitted that the proceedings in the Industrial 
Magistrate's Court were of a "penalty type". 

In our opinion, they certainly can attract a pecuniary 
penalty, even though the proceedings are based on the civil 
standard of proof (see s.83(7) of the Act). They do not lead 
to a conviction, however, and they could not be called 
criminal proceedings. It is not certain that the privilege 
against self-incrimination does apply for that reason (see.our 
discussion of this sort of matter in Dornan and Others v. 
SSTU and Others 72 WAIG 1008 at 1015). 

In Sorby and Another v. Commonwealth and Others 152 
CLR 281, the High Court was required to deal with a 
Commonwealth and State joint Commission. This involved 
consideration of the provisions of the Royal Commissions 
Act 1902 (Cth) and the Commissions of Inquiry Act of 1950 
(Qld). The question of the right to refuse to answer questions 
on the ground that to do so would incriminate certain 
witnesses arose. There is no doubt, of course, that such a 
privilege exists in Australia (see Sorby and Another v. 
Commonwealth and Others (op cit) at page 289 per Gibbs 
O):— 

"The mere fact that the witness swears that he 
believes that the answer will incriminate him is not 
sufficient; "to entitle a party called as a wimess to the 
privilege of silence, the Court must see, from the 
circumstances of the case and the nature of the evidence 
which the witness was called to give, that there is 
reasonable ground to apprehend danger to the witness 
from his being compelled to answer"." 

It is the case, too, that in considering the privilege against 
self-incrimination, the question for the court to determine 
was whether the apprehended danger of prosecution was real 
and appreciable and not of an imaginary or insubstantial 
character (see Re Intercontinental Development Corporation 
(1975) 1 ACLR 253 and Rio Tinto Zinc Corporation v. 
Westinghouse Corporation [1978] AC 547). 

If the danger exists so does the privilege (see Sorby and 
Another v. Commonwealth and Others (op cit), and see, too, 
Saffron v. Federal Commissioner of Taxation 109 ALR 695 
(Fed Crt)). 

We were taken in some detail to Refrigerated Express 
Lines (Australasia) Pty Ltd v. Australian Meat and Live- 
stock Corporation and Others 42 FLR 204 per Deane J at 
pages 207-209. That was a case where the applicant sought 
relief and damages under Part IV of the Trade Practices Act 
1974 (Cth). In the course of the proceedings, the respondent 
sought a general order excluding the respondents in limine 
from giving discovery of documents or answering interrog- 
atories. It was submitted by them that such an order was 
justified because the whole of the bases of the action was 
an alleged involvement in contravention of Part IV of the 

Trade Practices Act 1974 (Cth), which, if established, would 
inevitably tend to render the respondents liable to a penalty 
at the suit of the Minister or Trade Practices Commission 
under the Act (see s.76 and s.77). It was held that the 
respondents should not be excused generally and in limine 
from discovery and production of documents because:— 

(1) The instant proceedings were proceedings to 
prevent and redress civil wrong and were not for 
the recovery of a penalty. 

(2) In proceedings such as that, the general rule is that 
a party to proceedings which are for civil redress 
and not for a penalty ought not to be excused, in 
limine, from giving discovery or answering 
interrogatories but should be left to producing 
particular documents or answering particular 
questions. 

(3) It might be otherwise if, in particular circum- 
stances, it appeared to a court that the making of 
an order for interrogatories would themselves tend 
to expose them to a penalty. 

In any event, Deane J said at page 210, quoting Lord Mac 
Naghten in National Association of Operative Plasterers v. 
Smithies [1906] AC 434 at 437:— 

"In this particular case there is no interrogatory 
tending to criminate the defendant. He is merely called 
upon to say whether he has any documents relevant to 
the matters in question; and it has been argued that he 
is entitled to reply, T have a bundle of documents; I will 
not tell you what they are, but I think some of them may 
possibly tend to incriminate me.' The answer in my 
opinion is absurd." 

In this case there was no submission of a firm basis upon 
which the Commission at first instance might find that the 
documents tended or might tend to incriminate the appellant. 

Secondly, the attitude of J-Corp was really to the effect 
that "I have a bundle of documents; I will not tell you what 
they are, but I think some of them may possibly tend to 
incriminate me if there are proceedings before the Industrial 
Magistrate". That is the attitude which Lord Mac Naghten 
described. The situation is covered by Refrigerated Express 
Lines (Australasia) Pty Ltd v. Australian Meat and Live- 
stock Corporation and Others (op cit) and by National 
Association of Operative Plasterers v. Smithies (op cit). 

There was, of course, no mention before the Commission 
at first instance of any complaint before the Industrial 
Magistrate, or the possibility of it, but there is no evidence 
that such action has taken place. 

Nothing was said which might have led to the conclusion 
that there was reasonable ground to apprehend danger to the 
respondent from having to comply with the order of the 
Commission, as was said in Sorby and Another v. 
Commonwealth and Others (op cit) per Gibbs CJ at page 
289, with whom Mason, Wilson and Dawson JJ agreed at 
page 305 et seq. 

In addition, these were not proceedings which attracted 
a penalty, these were proceedings of a "civil" nature where 
J-Corp was responded to an application seeking the exercise 
of the Commission's jurisdiction to resolve a dispute. In that 
sense, they would, in our opinion, be covered by what was 
said in Refrigerated Express Lines (Australasia) Pty Ltd v. 
Australian Meat and Live-Stock Corporation and Others (op 
cit) (see also E L Bell Packaging Pty Ltd v. Allied Seafoods 
Ltd and Others 4 ACSR 85 (Supreme Crt of Vic (FC)) and 
Southern Star Group Pty Ltd t/a KGC Magnetic Tapes v. 
Taylor and Others 4 ACSR 133 (Supreme Crt of NSW per 
Rolfe J). They therefore fitted within the ratio of that case, 
which we apply here. 

In addition, no document or documents were identified by 
J-Corp as tending to incriminate it if produced for inspection 
so that the Commission could decide that question. 

Assuming that the privilege against self-incrimination 
applies to protect J-Corp in relation to proposed proceedings 
in the Industrial Magistrate's Court, which we think is 
probably the case because of the penalty attracting nature 
of the proceedings, no reason at all was demonstrated why 
the order made by the Commission at first instance as to the 
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production of documents should not have been made. As we 
have said, if there was a document or documents which it 
claimed was tending to incriminate J-Corp, then objection 
should have been taken to its discovery or production. There 
was no basis upon which a general exemption from the 
effect of such an order might be granted and the authorities 
we have cited indicate that a general exemption would be 
rare. Indeed, such was not applied for. No exception can be 
taken to the order on those grounds. 

We should add that Mr Dixon relied to some extent upon 
Pyneboard Pty Ltd v. Trade Practices Commission and 
Another and Dunlop Olympic Ltd and Another v. Trade 
Practices Commission and Another 152 CLR 328. He sought 
that to distinguish this case from Refrigerated Express Lines 
(Australasia) Pty Ltd v. Australian Meat and Live-Stock 
Corporation and Others (op cit), because Pyneboard Pty Ltd 
v. Trade Practices Commission and Another and Dunlop 
Olympic Ltd and Another v. Trade Practices Commission 
and Another (op cit) involved production and not discovery. 
However, in both cases the revelation of the existence of 
documents was involved in proceedings which did not 
involve any question of penalty, and there is no effective 
distinction between them, on that basis. In Pyneboard Pty 
Ltd v Trade Practices Commission and Another and Dunlop 
Olympic Ltd and Another v. Trade Practices Commission 
and Another (op cit) the documents were the subject of a 
notice to produce documents to the Trade Practices 
Commission where the Commission, its Chairman or 
Deputy Chairman had reason to believe that a person was 
capable of, inter alia, producing documents or giving 
evidence relating to a matter that constituted or might 
constitute a contravention of the Act. 

Further, s. 155(7) of the Trade Practices Act 1974 (Cth) 
did not excuse from producing a document a person, on the 
ground that to do so might tend to incriminate that person. 
The question was whether the statute removed the Common- 
wealth privileges in cases under s.155 of the Trade Practices 
Act 1974 (Cth), and the answer was that it did. That case 
is therefore distinguishable from these cases, and we do not 
propose to apply it. 

Alleged Excess of Jurisdiction. 

In our opinion, there was broad jurisdiction under s.24 of 
the Act to determine jurisdiction. One of the bases upon 
which this challenge was made was that there was no 
employer/employee relationship. The basis of that could, in 
part, and perhaps best be tested from J-Corp's records. 
Those records were relevant to the question in issue, and the 
order was appropriate in the circumstances, having regard 
to the fact that the task of the Commission was to determine 
if whether, under s.24, it did have jurisdiction. 

The Commission could have made an order to the effect 
which it did under s.27 of the Act. 

The documents ordered to be produced were relevant to 
the question in issue and the order was appropriate in the 
circumstances. 

There was a submission by Mr Dixon, too, that the orders 
were made outside jurisdiction because they referred to 
parties who were contracting with the company. We think 
that that can be answered this way. Firstly, they were in 
similar terms to the orders in Springdale Comfort Pty Ltd 
t/a Dal field Homes v. BTA (op cit) (IAC). Secondly, since 
the question raised was whether the persons involved were 
employees or sub-contractors and there was a duty in the 
Commission to determine the question of jurisdiction, then 
it had jurisdiction to make orders relating to production of 
documents which would assist the determination of the 
question as to whether any employees were employed by 
J-Corp. 

mattered not, therefore, whether they referred to sub- 
contractors or any other person, provided that they were 
relevant to the matters in issue. On the face of it, upon a 
reading of them, they would appear to be, and Mr Farrcll's 
submissions to that effect (see pages 50-51 of the transcript 
on appeal)) are to the point. 

Adequate Expression of Reasons. 

The next question was whether the reasons of the 
Commission at first instance were adequately expressed, as 
prescribed in Ruane v. Woodside Offshore Petroleum Pty 
Ltd 71 WAIG 913 at 914. The only reasons required to be 
given related to those orders which were made. It is clear 
that the Commission made orders so that it could properly 
carry out its duty to decide the question of jurisdiction under 
s.24 of the Act. The Commission was not at that stage 
purporting to decide any issue of jurisdiction, including any 
issue of whether the proceedings were enforcement proceed- 
ings or not 

There was sufficient material in the reasons to the effect 
that the named parties were involved in a dispute at the 
building site in question, and that that dispute was before 
the Commission. In the circumstances, that ground is not 
made out. 

S.49(2a) of the Act. 

We now come to the question of public interest That is 
the final question to determine, and it is whether s.49(2a) 
of the Act permits this appeal to lie. S.49(2a) prescribes as 
follows:— 

"An appeal does not lie under this section from a 
finding unless, in the opinion of the Full Bench, the 
matter is of such importance that, in the public interest, 
an appeal should lie." 

The test to be applied in these matters has been set out 
in some detail in RRIA v. AMWSU and Others 69 WAIG 
1873 at 1878 and RRIA v. AMWSU and Others 69 WAIG 
2629 at 2639). 

It is fair to say that the question of self-incrimination in 
s.44 proceedings, as a matter of public interest, is a matter 
of such importance that in the public interest an appeal 
should lie, it not having been dealt with in this context by 
the Full Bench before. 

S.44 and s.32 matters, however, have been dealt with in 
a huge number of cases, including Springdale Comfort Pty 
Ltd t/a Dalfield Homes v. BTA (op cit) (IAC), Springdale 
Comfort Pty Ltd v. BTA and Others (op cit) (FB), SECWA 
v. AMWSU and Another 72 WAIG 2504 and SECWA v. 
CMEU and Another 72 WAIG 2512. 

In addition, it is equally in the public interest that the 
Commission be entifled to deal with matters at s.44 
conferences pursuant to the objects of the Act set out in s.6 
(particularly s.6(b) and s.6(e)) without unnecessary interfer- 
ence by the Full Bench. 

However, it seems to us that the question of incrimination 
in relation to discovery at a s.44 and s.32 conference is of 
sufficient importance that in the public interest an appeal 
should lie, and we would decide accordingly. We have 
considered all of the submissions and authorities cited to us 
in detail. For all of those reasons, however, we are of opinion 
that no ground of appeal has been made out, and we would 
propose that the appeal be dismissed. 

Order accordingly 

Appearances: Mr H.J. Dixon (of Counsel) on behalf of the 
appellant. 

Mr R.D. Farrell (of Counsel) on behalf of the respondent. 

The order related to documents in J-Corp's possession or 
power which plainly purported to be records of J-Corp. It 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
J-Corp Pty Ltd 

and 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch. 
No. 1213 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 23rd day of November 1992 and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellant and 
Mr R.D. Farrell (of Counsel) on behalf of the respondent, 
and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 8th 
day of April 1993 wherein it was found that the appeal 
should be dismissed, it is this day, the 8 th day of April 1993, 
ordered that the appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

J-Corp Pty Ltd 
and 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch. 

No. 1213 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

8 April 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 23rd day of November 1992 and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellant and 
Mr R.D. Farrell (of Counsel) on behalf of the respondent, 
and the appellant having sought leave of the Full Bench to 
amend the grounds of appeal, and there being no objection 
to such amendments by the respondent, and whereas the Full 
Bench found it necessary to make such orders as were 
necessary for the expeditious and just hearing and determi- 
nation of the matter, it is this day, the 8th day of April 1993, 
ordered as follows:— 

' 'That leave be and is hereby granted to the appellant 
to amend the grounds of appeal in the terms of the 
document headed "Amended Grounds of Appeal" 
marked 4A, B, C and D and filed herein, and that such 
amended grounds of appeal be inserted as pages 4A, B, 
C and D in the appeal book. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
T J and M B Waugh 

Appellants. 
and 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, WA 

Respondent. 
No. 1499 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J.SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER A.R. BEECH. 
10 May 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an appeal under s.49 of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act") against the decision of a single Commissioner. The 
appeal was against the decision of the Commission, 
constituted by an order made on 11 November 1992 in the 
following terms, formal parts omitted (see page 26 of appeal 
book, volume 1 (hereinafter referred to as "AB1")):— 

"That provided Mr Russell White presents himself 
for duty at the premises of the Respondent at the usual 
time of business commencement on Monday, 16 
November, 1992, he shall be reinstated in employment 
as a truck driver with T.J. and M.B. Waugh; 

And that re-employment shall commence from the 
aforesaid time and date; 

And that the terms and conditions of such re- 
employment shall be in accordance with the Timber 
Workers Award No. 36 of 1950; 

And that T.J. and M.B. Waugh do pay to Mr Russell 
White the sum of $6,781.44 of which half of this 
amount shall be paid within 14 days of the date of this 
Order and the balance within 28 days of the date of this 
Order provided that Mr White presents himself for 
re-employment on 16 November; the total amount paid 
shall be equal to wages that Mr Russell White would 
have received during the period from when his 
dismissal took effect until the date of his re-instatement 
pursuant this Order as if Mr Russell White had been 
employed as a truck driver at the rate of pay prescribed 
by the Timber Workers Award No. 36 of 1950." 

The grounds of appeal herein, as amended, are as follows 
(see page 2 (AB1)):— 

"1 The Chief Commissioner, having concluded that 
as a finding of fact, that a redundancy situation 
arose, erred in law by ordering the reinstatement 
of the Applicants member when: 

(a) the Applicant had not discharged its onus by 
placing any or any sufficient evidence before 
the Commission upon which it could be 
determined that some other employee should 
have been retrenched or subcontractor termi- 
nated in preference to Mr White, 

(b) having referred to the principle set out in 
Gromark Packaging v. Federated Miscellane- 
ous Workers Union of Australia WA, (unre- 
ported) he did not follow the determination 
of law as described in that decision, 

(c) having accepted the Respondents evidence 
that three other employees had been put off 
as well as one of the employers trucking 
contractors, and that the truck drivers who 
were retained had longer service, the Com- 
mission was then bound to consider whether 
someone else should have been retrenched in 
preference to Mr White, which it did not. 
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2 (a) The Commission acted perversely and unrea- 
sonably in applying the law to the facts found 
and thereby erred in law in that the Chief 
Commissioner failed to have any regard to 
the established facts when applying the test 
as to whether the exercise of a discretion to 
terminate on the ground of redundancy is 
harsh or oppressive as identified in: 
— AMWSU and Others v. Australian Ship 

Building Industries (WA) Pty Ltd, In- 
dustrial Appeal Court 67 WAIG 733 

— Gromark Packaging v. The Federated 
Miscellaneous Workers Union, Indus- 
trial Appeal Court (unreported) 

— Underwood v. Adelaide Chemical Co 
Ltd, Industrial Commission of South 
Australia No 617 of 1990 (Full Bench) 

(b) The Commission erred in law in the exercise 
of his discretion by failing to take the above 
principles into account." 

Background. 
The background to the matter was this. 
The respondent is an organisation, as that word is defined 

in s.7 of the Act, with coverage in the timber industry. On 
this occasion, it made application to the Commission at first 
instance, pursuant to s.44 of the Act, alleging that a member, 
Mr Russell White, who was employed by the appellants, had 
been unfairly dismissed on 20 July 1992 from the 
employment of the appellants. His reinstatement was 
sought. 

The Commission at first instance, as will be seen from the 
orders made above, ordered Mr White's reinstatement and 
ordered, too, that a sum by way of wages lost from the period 
of his dismissal to the period of his reinstatement be paid 
to him. 

Mr White was employed by the appellants as a log haulier 
commencing employment on 3 December 1990. 

The appellants are husband and wife who at all material 
times carried on business as timber millers, but, more 
appositely to this application, as log haulers and bush 
contractors. 

Mr Trevor John Waugh described himself as being a 
Director of the company, but there is no evidence that the 
appellants are involved in any company other than that, and 
it seems more likely that they are and were a firm. 

In that part of the business where Mr White was 
employed, they were involved in felling, extracting, loading 
and carting logs to various sawmills for the Department of 
Conservation and Land Management (hereinafter referred to 
as "CALM") through CALM contracts. 

They employed 28 to 30 people in the peak of the year, 
that is between 1 November and 30 June. The employees 
included, at the material time, three drivers, as well as 
fellers, mechanics, and other persons. 

Mr White drove their most modern vehicle, hauling logs. 
He commenced employment on 3 December 1990 and that 
employment continued, with the exception of the wet season 
between July and September of 1991, until his dismissal on 
20 July 1992. The hiatus in his employment arose because 
the period from July to September 1991, being the wet 
season, there was no work for him. In 1992, it will be seen, 
there was logging permitted by CALM during the wet 
season. 

Mr White's evidence was that there was no complaint 
about his performance at work, until July 1992. 

At the material time, the appellants had three contracts 
with CALM. These were for Bunnings Mill at Nannup, for 
Whittakers Mill at Greenbushes, and for the Coli Mill at 
Argyle. The Nannup contract had been in place since 1989, 
the Greenbushes contract since 1988, and the Argyle 
contract only since 1991. 

At the material times, there were two drivers, Kevin and 
Mick, hauling timber in the Nannup area. Mr White was 
occupied in hauling timber in the Kirup area. He carted from 

the Kirup area into Picton and Collie, and also to Manjimup. 
There were also, both before and after his dismissal, 
sub-contractors who had their own rigs who were carting 
timber for the appellants. On one occasion, Mr White had 
helped out at Nannup, but when he returned to work in 1991, 
that is about September/October 1991, he was working in 
the Kirup area. It is fair to say that he usually worked in the 
Kirup area. 

The drivers were required to involve themselves in 
servicing. They were paid at a flat hourly rate for the entire 
hours worked for the week. Mr White said that that rate was 
$10.00 per hour which was later increased to $11.00 per 
hour, and his view was that they were not being paid 
correctly. Indeed, later in evidence, Mr Waugh conceded 
that drivers were not being paid correctly in the matter of 
overtime payments. In fact, he said that the appellants could 
not afford to pay at time and a half or double time for 
overtime, and admitted that there were underpayments 
owing to Mr White, in particular. 

There was also discussion between Mr Waugh and Mr 
White over the lack of airconditioning in the truck which Mr 
White maintained was a requirement under the award. On 
some days in the bush the temperature, he said, was in the 
40's. In the end, they reached an accommodation about that. 
In fact, they arranged for airconditioning from a vehicle of 
Mr White's to be fitted in the truck, and the appellants paid 
half the cost. 

In May 1992, following discussions of matters of pay with 
Mr Jack Waugh, the brother of Mr Trevor Waugh, and an 
employee of the appellants, Mr Trevor Waugh and Mr White 
met at the appellants' business premises. Mr White said he 
wanted $11.50 per hour for ten hours work, and $20.00 for 
each hour worked after that. He had consulted the local 
organiser of his union also as to his entitlements under the 
award. That gentleman was Mr Nicholas James Oaks and 
he gave evidence in the matter. Mr Oaks was not only, on 
his evidence, which was uncontroverted, a union organiser, 
but also a man experienced in and with a detailed knowledge 
of the timber industry and the persons operating as 
employers and employees in it. 

On about 12 June 1992, there was another meeting 
between Mr Waugh and Mr White. That was a meeting at 
which Mr White alleged that, amongst other things, Mr 
Waugh said to him that he was uncomfortable about the 
amount of "shit stirring'' that Mr White was doing and that 
he also said "I want you off my back" and "How much is 
it going to cost me to send you down the road?". Mr Waugh 
denied that these matters had been raised, except that he said 
that he made reference to '' shit stirring" after Mr White was 
dismissed. He did, however, suggest that the matters be put 
to all of the men and on 24 June 1992 there was a meeting 
in the yard. Before that meeting, Mr Oaks had seen Mr 
Waugh about Mr White's concerns. At the meeting 17 
employees were present and Mr White spoke to them about 
rates of pay. He decided to let these matters go for a while 
after the meeting pending feedback from the union. 

On Thursday, 1 July 1992, Mr White asked for his pay 
and went on leave for two weeks. When he returned to work 
on 20 July 1992 he was told by Mr Waugh that his 
employment would be terminated. Mr White took detailed 
notes of the conversation, which were tendered as exhibit 
L3. Mr Waugh told Mr White that there was no more work 
for him and wanted to give him a week's notice. However, 
Mr White was paid a week's pay in lieu of notice and was 
paid pro rata holiday pay, etc. It was alleged by Mr White 
that Mr Waugh made a number of comments to him, 
including:— 

(1) "There is nothing wrong with your work but when 
you have a cancer on the leg you don't get rid of 
the leg you cut off the cancer." 

(2) ''Besides with Nannup finishing I would be stupid 
to get rid of Mick or Kevin wouldn't I?" 

(3) "Quite frankly I could do without you." 
(4) "You are still running around town stirring shit." 
(5) "I am not too bloody interested in any new ideas 

of yours. I have been here a lot longer than you." 
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(6) "I have put off two fellers, one loader driver and 
maybe one more yet We will have a spare truck. 
I'd made my decision on the Monday but you 
didn't show up. Someone has got to go and you're 
it." 

(7) "I'll just stick to the argument. Nannup has 
finished. There is no wood till about November. 
They can't argue with me about that." 

(8) ' 'Your attitudes changed since you started up with 
all this shit and frankly I don't want to put up with 
it any more." 

It is fair to say, on a careful examination of Mr Waugh's 
evidence, that he, whilst denying some aspects of that 
conversation, or that some statements were made before 
dismissal, he was not unequivocal in his denials and 
admitted some elements of the conversation. In particular, 
he admitted that he had made reference to a "cancer on his 
behind" and also to "shit stirring". 

In addition, the appellants failed to pay award payments 
to Mr White and others, specifically overtime payments 
which Mr Waugh said they could not afford to pay. 

On 27 July 1992, there was a meeting with Mr Waugh and 
Mr Oaks which Mr Waugh complained that Mr White had 
let the truck "slide". Mr Oaks' view of what was discussed 
there, which mainly related to underpayments made, was 
that Mr Waugh regarded Mr White as redundant and Mr 
Oaks did not accept that he was redundant. In evidence (page 
108 of appeal book, volume 3 (hereinafter referred to as 
"AB3")), Mr Waugh affirmed that the reason for the 
dismissal was that there was a downturn in work at Nannup. 
Mr Waugh said that he was laying Mr White off because 
there had been a downturn in work and there was no work 
to be done. He agreed that he was making him redundant. 
Mr Oaks said in evidence that he did not accept the 
downturn of work explanation at all and described it as a 
"red herring". Mr Waugh gave evidence that the sub- 
contractors were working at a reduced rate. 

The core of the matter was Mr Waugh's evidence that 
there was no sufficient further work. He told Mr White that 
there was only another 250 tonnes to cart at Nannup. He 
decided that Mr White should go rather than Kevin and 
Mick, the drivers in the Nannup area. Mr Waugh had, on 3 
July 1992, dismissed a loader driver, but the evidence was 
more to the effect that that person was dismissed because 
he failed to turn up for work. In addition, he had dismissed 
a feller and a loader on 3 July 1992. Mr Waugh said that he 
would have dismissed Mr White then had he not been on 
holidays. 

In evidence in chief, Mr Waugh said that there was an 
extra 2500 tonnes to cart at Nannup and as at 18 September 
1992, and when this matter was being heard, the truck 
drivers there were still carting. He also said in evidence that 
he expected to extract and cart the same volume in 1992 as 
in 1990/1991 (page 96 (AB3)), but it would take longer and 
take less trucks. 

In addition, on 27 July 1992, CALM advised Mr Waugh 
by letter dated 27 July 1992 that it would be necessary for 
timber from Nannup to be carted to Deanmill to make up 
a shortfall in the Bunnings contract there (see exhibit T6). 

It is also quite clear from the evidence that Mr Roger 
Banks, the District Manager for CALM at Nannup and other 
CALM officers, were in frequent if not constant contact with 
Mr Waugh at the material time (see, for example, exhibits 
T6, T7 and L7 and Mr Waugh's evidence). 

In addition, after the dismissal of Mr White, a Mr Neville 
Giblett was taken on as a mechanic, the same number of 
sub-contractors were used, and the truck which Mr White 
drove, worth about $200,000.00 was left standing in the 
shed. Mr Waugh himself admitted in evidence that the 
normal thing was to take on sub-contractors to do work 
which could not be done by employees, and that was the 
more logical approach (see pages 86-87 (AB3)):— 

Q: "Whether you can—I mean, obviously you can't 
load all the trucks at the same time but I am 
talking about over the course of the season you 
have your vehicles and as demand rises through 

the peak you have more rather than less contrac- 
tors to do that work. That has been the practice of 
your operation in the past?" 

A: "That's the practice because it's the logical 
practice—we build up to where we need to shift 
wood in a hurry and we need to shift the wood, 
so we get extra trucks in to shift it." 

At the material time, he had three sub-contractors. Indeed, 
one "sub-contractor" was using a vehicle with a B-train 
configuration which he bought in March-April (see pages 
88-89 (AB3)). 

It is clear, too, on the evidence, that there were relatively 
depressed conditions in the industry. 

What is clear, too, is that Kevin and Mick continued to 
work at Nannup from the period before the dismissal until 
18 September 1992, which was a period of two months after 
the dismissal, and had not completed their work at the time 
Mr Waugh gave his evidence on 18 and 19 September 1992. 
At the same time, work continued from the Kirup area. It 
was clearly therefore quite untrue that there were only 250 
tonnes to cart at Nannup, which is what Mr Waugh told Mr 
White when he purported to dismiss him. He even conceded 
in evidence in chief that there were 5000 to 8000 tonnes still 
to cart. This evidence was given after Mr White had 
produced photographs of timber felled and stocked in the 
bush (exhibits LA and L5). Mr Waugh's explanation was that 
he was unaware that there would be a requirement to cart 
timber to Deanmill; he was equivocal about the effect of 
being permitted to log in the wet season which was 
permitted in 1992, and he conceded in his own evidence in 
chief that there was work at Nannup, enough to occupy the 
two persons there for at least two months. 

It is clear from Mr Oaks' discussions with Mr Banks (of 
CALM at Nannup), relayed in Mr Oaks' evidence without 
objection, that Mr Banks was aware at the time he wrote the 
letter of 21 July 1992 (exhibit L7) of the situation relating 
to Mr White who was dismissed. Indeed, the letter was 
written before the dismissal was intended to take effect. 

Conclusions. 
We now summarise the findings of the Commission at 

first instance. These were as follows:— 
(1) There was, at the material time, a downturn in the 

industry and there were seasonal lay-offs and the 
uncertainty of success of some winter logging 
trials. 

(2) Work in the log timber felling extraction and 
delivery industry is strictly controlled by CALM. 

(3) There was considerable evidence that the extent 
to which the curtailment of logging requirements 
for Nannup Mill in the 1991/92 season was the 
subject of communication between Mr Waugh and 
CALM's district office at Nannup. 

(4) It was reasonable to conclude that there were 
discussions between the respondent and officers 
of CALM before the receipt of the letter of 27 July 
1992 (exhibit T6). Further, there would have been 
information other than that contained in the letter 
dated 14 August 1992 (exhibit T7) provided to the 
respondent. 

(5) Given CALM's knowledge of the seasonal down- 
turn in activities and the objective preserving 
employment in the industry it is reasonable to 
assume that CALM acted to keep contractors 
informed of developments well before mid- 
August 1992. However, the Commission accepted 
that the exceptionally wet winter in 1992 may 
have made the final decision when to start more 
difficult. 

(6) The level of activity in the industry in July 1992 
was depressed. 

(7) Although it was the respondent's prerogative to 
organise its enterprise through the use of sub- 
contractors and employees to maintain their 
viability, having regard to all of the circumstances 
of the case, the Commission concluded that it did 
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not consider that the matter could be disposed of 
on the basis that there had been a downturn in the 
respondent's operations and that the applicant 
union's member was, regrettably, a casualty of 
this. 

(8) The circumstances of the dismissal and the 
dealings between the parties needed to be taken 
into account. 

(9) Mr White was an enthusiastic and dedicated 
employee. 

(10) The Commission observed the demeanour of the 
witnesses in the proceedings and found Mr White 
to be a forthright and honest person who went to 
some pains to ensure that his responses were 
correct. 

(11) Mr Waugh provided much factual information 
about the industry and his dealings with Mr White, 
CALM and Mr Oaks, but the Commission found 
him vague and evasive on critical matters relating 
to his motives. 

(12) The Commission accepted Mr White's account of 
discussions that took place upon 1 May, 12 June, 
24 June and 20 July as more plausible and 
comprehensive. 

(13) Mr White's termination was motivated by Mr 
Waugh's concern about the effect of his continu- 
ing employment on the operation. 

(14) The downturn in the industry and slow down in 
the respondent's operations were a convenient 
pretext to dismiss an employee who was seen to 
be a trouble-maker. 

(15) The respondent did not exercise proper diligence 
in the selection of Mr White for termination of 
employment, and the comments made by Mr 
Waugh at the time Mr White was dismissed, 
which was the subject of Mr White's evidence and 
notes, attested to this, and this evidence was 
accepted by the Commission. 

(16) The Commission rejected the assertion that it was 
a matter of "last on first off—all things being 
equal", which was the basis of Mr White's 
dismissal. 

(17) The respondent's actions in terminating Mr 
White's employment were prompted by that 
employee's attempts to improve his terms and 
conditions and the implications of those attempts 
for the employer under the award and through the 
involvement of the union. These matters pre- 
empted Mr White receiving a fair deal from the 
respondent "when the redundancy situation 
arose". 

For the appellants, Mr Raymond (of Counsel) submitted 
that what had occurred here was that the Commission at first 
instance had found that there was a redundancy, particularly 
relying on the remarks contained at page 23 (AB1) "These 
matters pre-empted Mr White receiving a fair deal from the 
respondent when the redundancy situation arose". 

However, the Commission at page 24 (AB1) said:— 
"I do not believe that when considered within the 

wider context of their dealings that the downturn in 
operations negated the unfairness with which Mr White 
was dealt and rendered the dismissal fair." 

The onus lay upon the applicant to establish, as a matter 
of fact, that there was an unfair dismissal. Gromark 
Packaging v. FMWU 73 WAIG 220 and AMWSU and 
Another v. Australian Shipbuilding Industries (WA) Pty Ltd 
67 WAIG 733 are authorities for the proposition that where 
a person is dismissed because he or she is redundant, then 
unfairness may be established if that person can establish 
that some other person should more properly have been 
dismissed. In our opinion, MEWU v. Newcrest Mining Ltd 
73 WAIG 969 seems to us to be authority for the proposition 
that Gromark Packaging v. FMWU {op cit) and AMWSU 

and Another v. Australian Shipbuilding Industries (WA) Pty 
Ltd {op cit) do not extend as authority to all matters touching 
upon die fairness or otherwise of a dismissal for redundancy. 
Rowland J, with whom Franklyn and Nicholson JJ agreed, 
as we read what he said at page 973, recognise that it would 
be difficult to envisage circumstances where the question 
whether one or other persons should have been terminated 
for redundancy, instead of an applicant for relief who had 
been dismissed for redundancy, was not an important and 
relevant consideration, or perhaps even the dominant 
consideration. In any event, those authorities do not refer to 
a situation where there was a dismissal, even if it were called 
a redundancy. 

A reading of the whole of the Commission's decision 
reveals that it did not find that there was a redundancy which 
arose. The Commission made it clear that the downturn in 
the industry and the slow down in the appellants' operations 
were a convenient pretext to dismiss an employee who was 
seen to be a troublemaker. 

The Commission at first instance had the opportunity of 
observing the demeanour of the witness in its fact finding 
exercise, and it was not submitted, or not strongly submitted, 
that that fact finding exercise resulted in error, nor could it 
rightly have been, having regard to the Commission's 
assessment of the evidence and to the dictum in FMWU v. 
Board of Management, Narambeen District Hospital 72 
WAIG 471. 

The facts of the matter were these:— 
(1) Mr White had asserted his rights to be paid in 

accordance with the award, or at least better than 
he was being paid, and brought it to the attention 
of other employees. He had drawn this situation 
to the attention of the appellants and his fellow 
employees. 

(2) Even on his own evidence, Mr Waugh regarded 
him as a "shit stirrer" and a "cancer". It was 
plain, on all of the evidence, that Mr White had 
caused problems. 

(3) Once the Commission at first instance accepted 
Mr White's version of discussions between them, 
as he is entitled to do, it is quite clear that Mr 
Waugh wished to get rid of Mr White. Comments 
such as "What will it cost me to see you go down 
the road", etc, are an example. 

(4) In addition to that, Mr Waugh had been guilty of 
underpayment under the award which he con- 
ceded, dbeit in grudging terms, was the case in 
relation to overtime. This had occurred because he 
said that he could not afford to pay double time 
or time and a half. 

(5) It was plain that Mr Waugh regarded Mr White as 
a troublemaker on his own evidence, and on Mr 
White's evidence, particularly his careful notes 
(exhibit L3). It is plain that he was glad to be rid 
of Mr White. 

(6) Mr Waugh told Mr White that there was a 
reduction in work at Nannup and why should he 
put Kevin and Mick off. The fact of the matter, on 
his own evidence, was that there was still work at 
Nannup being done which had been done continu- 
ously since before the dismissal by the two drivers 
there. Crucially, Mr Waugh told Mr White 
something that was blatantly untrue. The reason 
at the base of the dismissal was, as a fact, untrue. 
There was enough work for the drivers at Nannup 
for two months past the date of dismissal. 

(7) There was also work carting to Deanmill and some 
work which, on the evidence, the Commission was 
entitled to find, having regard to the relationship 
between the CALM officer and Mr Waugh, that 
Mr Waugh knew of before he dismissed Mr 
White. 

(8) On his own admission, against the logic of the 
matter, and his usual practice, Mr Waugh was 
using a sub-contractor whilst a $200,000.00 truck. 
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normally driven by Mr White, remained in a shed 
while sub-contractors worked. At the same time 
he had during a downturn employed a full-time 
mechanic to provide full-time mechanical serv- 
ices, some in the field. 

(9) Mr Waugh, in evidence in chief, revealed the 
existence at Nannup of a substantial amount of 
timber which he had not told Mr White of at the 
time of dismissal alleging that there was only 150 
tonnes. That a substantial amount of timber at 
Nannup did exist for hauling is borne out by the 
fact that Kevin and Mick had at least two months 
work in it. 

(10) The availability of work for a driver was not 
negatived by the termination of the employment 
of a feller, and the termination of a loader driver 
whose employment seems to have been termi- 
nated for not coming to work. 

Firstly, it was clearly open to the Commission at first 
instance to find, notwithstanding the depressed conditions 
of the industry, that Mr White had established that there was 
sufficient work for him, once he established alone that there 
was not a reduction in work for two months at Nannup, 
which was the pretext which Mr Waugh offered for Mr 
White's dismissal. There was a great deal more evidence 
than that, as we think we have set out. 

Next, the evidence was quite plain and was open to the 
inference that redundancy was, as Mr Oaks said, a "red 
herring". There was, as a matter of fact, at that time, no 
redundancy in relation to a driver and the Commission at 
first instance quite rightly found that the downturn in the 
industry and slow down in the appellants' operations were 
a convenient pretext to dismiss an employee who was seen 
to be a troublemaker. There is no doubt, on the evidence, 
that Mr White was so seen by Mr Waugh. There was no 
finding that Mr White was properly dismissed for redun- 
dancy, nor could there have been. On the evidence, his job 
could not have been said to have been abolished. Redun- 
dancy only arises where a person's job is abolished, put in 
simple terms. In any event, that was not the reason why he 
was dismissed. He was unfairly dismissed because he sought 
to be paid in accordance with the award. (He was not being 
paid in accordance with the award). As a matter of statutory 
prescription, it is unlawful to dismiss a person when a reason 
for doing so is that the person is entitled to the benefit of 
an award or order (see s.96B(l)(f) of the Act). On all of the 
evidence, too, all of the findings made by the Commission 
(supra) were properly available to it. In all of the 
circumstances, the dismissal was, for those reasons, unfair, 
unjust, and, indeed, oppressive. 

In any event, if the employer's assertion that Mr White's 
job is no longer required, is not made bona fides, the 
dismissal is a dismissal to be assessed in accordance with 
the principles set out in Undercliffe Nursing Home v. 
FMWU 65 WAIG 385 (see Kilworth v. Zweck (1973) 40 
SAIR 458). No question of redundancy arises. In our 
opinion, it is fair to say that even if a "redundancy 
situation" exists, if a person who is dismissed on the basis 
that he or she is alleged to be redundant, and, in fact, that 
is not the reason for the dismissal, then it would seem to us 
that what then occurs is an unfair dismissal in simple terms 
because a person is being dismissed, not because he or she 
is redundant, but because the employer wishes to dismiss 
that person in circumstances which are unfair, and without 
good reason, either in law or as a matter of equity or good 
conscience. It follows that whether someone else should 
have been selected is not to the point, because the terminated 
employee was not retrenched or redundant, but dismissed in 
bad faith. There is no direct authority to the contrary. 

The facts of this matter, too, are quite distinguishable 
from Gromark Packaging v. FMWU {op cit) and AMWSU 
and Another v. Australian Shipbuilding Industries (WA) Pty 
Ltd {op cit) for reasons which we think we have made clear, 
even if this were a termination of employment for 
redundancy. 

We have considered all of the evidence and submissions 
in detail and it is not necessaiy for us to say more, having 
regard to FMWU v. FCU and Others 65 WAIG 2033 at 
2034. In this case, however, the Commission at first instance 
did not err as alleged in the grounds of appeal, none of which 
are made out, and the appeal is dismissed. 

Order accordingly. 

Appearances: Mr C.D. Raymond (of Counsel) on behalf 
of the appellants. 

Mr G.N. Hocking (of Counsel) on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

T.J. and M.B. Waugh 
(Appellants) 

and 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, WA. 

(Respondent) 

No. 1499 of 1992. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER A.R. BEECH. 

10 May 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 25th day of January 1993 and having heard 
Mr C.D. Raymond (of Counsel) on behalf of the appellant 
and Mr G.N. Hocking (of Counsel) on behalf of the 
respondent, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
the 10th day of May 1993 wherein it was found that the 
appeal should be dismissed, it is this day, the 10th day of 
May 1993, ordered that the appeal be and is hereby 
dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
T.J. and M.B. Waugh 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA. 
No. 1499 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER A.R. BEECH. 
16 February 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 25th day of January 1993 and having heard 
Mr C.D. Raymond (of Counsel) on behalf of the appellant 
and Mr G.N. Hocking (of Counsel) on behalf of the 
respondent, and the appellant having sought leave of the Full 
Bench to amend the grounds of appeal and order sought, and 
there being no objection to such amendments by the 
respondent, and whereas the Full Bench found it necessary 
to make such orders as were necessary for the expeditious 
and just hearing and determination of the matter, it is this 
day, the 16th day of February 1993, ordered:— 

(1) That ground 1(a) be and is hereby amended by 
inserting in the first line after the words "placing 
any" the words ' 'or any sufficient", and in the last 
line after the word "retrenched" the words "or 
sub-contractor terminated". 

(2) That ground 2(a) be and is hereby amended by 
inserting in the third line after the words "as to" 
the words "whether the exercise of a discretion to 
terminate on the ground of, and by inserting in 
the last line after the word "redundancy" the 
words "is harsh or oppressive". 

(3) That the substituted order sought be and is hereby 
amended by inserting in the last line after "CR 
465 of 1992" the words "and in substitution 
therefore an order that application No CR 465 of 
1992 is dismissed". 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Stewart Butchering Co Pty Ltd 
No 1197 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER C.B. PARKS. 

28 April 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Parks and myself. 

The appellant in this appeal, which is brought under s.49 
of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act"), is an organisation as defined 
in s.7 of the Act and "covers meat workers". The 
respondent is an employer in the meat industry which 
conducts a small abattoir at Australind in this State. 

There is an award, the Meat Industry (State) Award No 
R 9 of 1979 (hereinafter referred to as "the award"), which, 
by virtue of s.37 of the Act, covers employers and 
employees to whom the Scope clause, clause 3, applies, in 
this State. 

The respondent applied (see pages 4-5 of the appeal book 
(hereinafter referred to as '' AB")) seeking a variation of the 
award by seeking to have itself exempted from the award. 
The respondent is not a named respondent, but it was not 
in issue that it was bound by the award, as the Commission 
at first instance found. 

The Scope clause, clause 3, provides as follows:— 
"This award shall apply to employees employed by 

employers respondents to this award in the callings 
described in Clause 9.—Rates of Wages of this award 
in the following industries or industry. 
(1) The handling or processing of fresh, chilled or 

frozen meat for sale by retail, auction, wholesale 
contract caterers or export; provided that the 
callings of "General Butcher" and "Smallgoods 
Maker" only shall apply to employers in the 
contract catering industry. 

(2) The receiving, yarding, killing and dressing or 
preparation of oxen, calves, buffaloes, mules, 
horses, donkeys, sheep, lambs, goats, pigs, deer, 
kangaroo, rabbits, emus, or marine reptiles and the 
preparation and manufacture of smallgoods and 
bacon for sale by retail, auction, wholesale or 
processing for export 

(3) The receiving, handling and processing of the 
by-products of the "meat industry" as described 
in subclauses (1) and (2) of this clause for the 
manufacture of pet foods, sausage casings, fertil- 
iser, meat meal and the extraction of edible or 
inedible tallow. 

(4) The transport of meat, smallgoods and by- 
products of the "meat industry" as described in 
subclauses (1) and (2) of this clause, to and from 
any place for the purpose of processing or sale on 
a wholesale or retail basis. 

(5) Provided that this award shall not apply to 
employers or employees who are subject to the 
terms of any of the following awards as varied or 
replaced from time to time; 

(a) the "Meat Industry (Western Australian 
Meat Commission—Midland Division)" 
Award No. 17 of 1976 as varied; 

(b) the "Meat Industry (Western Australian 
Meat Commission—Robb Jetty Division)" 
Award No. 16 of 1976 as varied; 

(c) the "Meat Industry (North West Abattoirs)" 
Award No. 11 of 1977 as varied; 

(d) the "Meat Industry (North West Abattoirs)" 
Award No. 9 of 1977 as varied; 

(e) the "Meat Industry (State Government)" 
Award No. 26 of 1967 as varied; 

(f) the "Meat Industry (Anchorage Butchers Pty 
Ltd)" Award No. 3 of 1971 as varied; 
or 

(g) the "Meat Industry (Sausage Casings Manu- 
facturing)" Award No. R32 of 1979." 

Background. 
The respondent employer wished to reach an agreement 

which it called an "enterprise agreement" with its 
employees, and, in fact, purported to reach an agreement in 
terms of exhibit A (an attachment to a letter "the 
agreement") on 9 April 1992 when the respondent 
commenced operations at the premises of Goodchild 
Abattoirs at Australind. 

The agreement was reached and operated on and from 
9 April 1992. As and from that date, the employees and the 
respondent worked under the agreement. The respondent 
and its employees worked under the agreement and not the 
award, therefore, before this application was heard and 



determined. That is clear on the evidence. The appellant was 
informed of the existence of the agreement by letter from 
the Meat and Allied Trades Federation of Australia to the 
appellant dated 10 April 1992 (exhibit A), which attaches 
to it the agreement document headed "Proposal of Employ- 
ment" in copy form attached. The agreement is based on a 
wage, augmented by a production bonus of between 15 cents 
to five cents per unit slaughtered, depending on whether one 
is a class 1,2,3 or 4 employee. There is no production bonus 
prescribed for the fifth category of employee, namely a 
General Duties employee. 

Under the award, clause 9, there are various classifica- 
tions of work set out. The tally system applicable under the 
award does not, of course, apply. Clause 23 refers to 
learners. It provides a specific form of payment for them. 
Clause 32 provides for general conditions, including 
provisions relating to tally teams and tally work. Those 
provisions are missing from this agreement, as are quite a 
number of others in the award. 

No overtime is payable to employees eligible for the 
production bonus, according to the agreement. In addition, 
Saturday work is prescribed as being paid "on the basis of 
an equi share of the payment of $10.00 per body of beef 
processed". Annual leave is payable on an annual leave 
loading of 17.5% calculated on that specified wage, instead 
of the specified wage under the award. The specified wage 
ranges from $450.00 per week for class 1 and 2 to $380.00 
per week for class 3,4 and General Duties workers exclusive 
of the production bonus. 

Mr Stewart, the only witness called by either side, was 
unable to explain why the agreement was entered into before 
the appellant union was contacted. The union rejected the 
proposal as totally unacceptable on the basis that, upon an 
analysis of the wages payable under the award and those 
payable under the agreement (see exhibit B, a letter of 13 
April 1992, page 100 (AB)), the agreement was less 
advantageous than the award. 

There is a document which was purported to be signed by 
14 employees on 24 June 1992 advising, inter alia, that they 
decided against union representation and went on to be 
bound by the agreement (exhibit D, page 103 (AB)). 

Exhibit F (page 105 (AB)) is a comparison sheet prepared 
by the appellant setting out substantial differences between 
what is payable under the award per week, namely 
$1 063.50, and what it was said would be earned under the 
agreement, namely $928.80 per week for grade 1 employees. 
The difference is much greater in relation to grade 2 and 3 
employees. There are other comparisons set out in the 
document. No evidence was given in relation to it, but it was 
tendered through the respondent's witness without objec- 
tion. 

Mr Stewart did not agree with the document's accuracy, 
but it is fair to say, too, that his evidence was not 
unequivocally that employees were better paid under the 
agreement. A careful reading of his evidence reveals that. 
No oral evidence was called to explain or confirm exhibit 
F, however. 

Mr Stewart's evidence, too, was equivocal, to say the 
least, as to which person or persons (amongst the employ- 
ees) was or were a competent person or persons. He did, 
however, clearly concede at one stage that the grade 3 
employees were not competent and were, in fact, learning. 
That must mean that those persons should have been 
categorised as learners under the award. 

In addition, Mr Stewart really did admit that all members 
of the team of 11 in the upper two grades, in terms of what 
they earned, were carrying the three grade 4 employees who 
were members of the team. That was some corroboration 
that those persons were disadvantaged in terms of the award. 

In terms of the award, too, Mr Stewart's evidence was that 
a 20% loading (one infers) was paid in advance. However, 
clause 18(7) prescribes the ordinary rate of wage plus 17.5% 
loading as that payable for holiday pay. 

Clause 23 refers to learners, (ie) persons required to 
perform the duties of a slaughterman, boner or slicer who 
require training in the performance of their duties. It is clear 

from Mr Stewart's evidence that a number of his employees 
are properly categorised as learners. We so concede. 

It is, under clause 23(7), for the foreman and delegate to 
determine competence, not for the employer. There is no 
delegate on site, as Mr Stewart said, and he, not the foreman 
(if there is one) or any delegate, determined competence. 
Therefore, no person could properly, under the agreement, 
be said to have ceased to be a learner at the appropriate time. 

The agreement also excludes overtime payment, contrary 
to clause 12, and prescribes Saturday payments to be made 
contrary to clause 12(l)(a)(iv). Clause 12(1), by way of 
example, prescribes as follows:— 

"(1) Time Employees— 
(a) Subject to the provisions of this clause all 

time worked outside the ordinary working 
hours shall be paid at the rate of:— 

(i) Time and a half for the first two hours 
and double time thereafter if performed 
in the period between one and a half 
hours before the employee's usual start- 
ing time and that starting time and in the 
period between the employee's usual 
finishing time and midnight; 

(ii) Double time if performed after midnight 
on any day when the time so worked 
commenced before that time or if it 
commenced at or after midnight but 
before one and a half hours of the 
employee's usual starting time; 

(iii) Double time if the time so worked 
commenced at or after midnight on 
Friday but before 6.00 a.m. on Saturday, 
and in such a case the payment of 
double time shall continue until work is 
completed; and 

(iv) Time and a half for the first two hours 
and double time thereafter with a mini- 
mum payment for three hours if other- 
wise worked on a Saturday. 

(b) All time worked on a Sunday shall be paid 
for at the rate of double time, with a 
minimum payment for three hours. 

(c) All time worked on a holiday prescribed in 
clause 17.—Holidays shall be paid for at the 
rate of double time and a half, with a 
minimum payment for three hours. 

(d) In calculating overtime each day shall stand 
alone, and subject to the provisions of 
subclause (c) hereof, the maximum rate 
payable for that work shall be double the 
ordinary rate. 

(e) An employee who is regularly required to 
return to work outside ordinary hours and 
where such work is performed in less than 
thirty minutes, then notwithstanding the 
foregoing provisions the minimum payment 
shall be for two hours. 

(f) (i) When overtime work is necessary it 
shall, wherever reasonably practicable, 
be so arranged that employees have at 
least eight consecutive hours off duty 
between the work of successive days, 

(ii) An employee (other than a casual 
employee) who works so much over- 
time between the termination of his 
ordinary work on any one day and the 
commencement of his ordinary work on 
the next day that he has not had at least 
eight consecutive hours off duty be- 
tween those times shall, subject to this 
subclause, be released after completion 
of such overtime until he has had eight 
consecutive hours off duty without loss 
of pay for ordinary working time occur- 
ring during such absence. 
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(iii) If, on the instructions of his employer, 
such an employee resumes or continues 
work without having had such eight 
consecutive hours off duty, he shall be 
paid at double rates until he is released 
from duty for such period and he shall 
then be entitled to be absent until he has 
had eight consecutive hours off duty 
without loss of pay for ordinary working 
time occurring during such absence. 

(iv) (aa) Work on Saturday and Sunday 
shall be deemed to be covered by 
the provisions of this subclause but 
time worked on these days shall 
not be treated as ordinary working 
time. 

(bb) For the purpose of this paragraph 
an employee shall be deemed to 
commence and terminate his "or- 
dinary work" on Saturday and 
Sunday at the times when that 
work commences and terminates 
on the days Monday to Friday 
inclusive." 

In addition, the agreement makes no provision, inter alia, 
for long service leave. That is the agreement, exhibit A, or 
rather the schedule thereto, which was tendered as the 
agreement herein, and not those pages of the agreement 
purported to be identified as such by the Commission at first 
instance in its reasons for decision when it compared the 
award and the agreement. 

It is uncertain, at least, given that the agreement as 
reproduced does not appear to have been in evidence, that 
the award clauses apply. In fact, if one takes exhibit A as 
the agreement, which, in our opinion, one must since no 
other document was tendered as the agreement, then most 
of the clauses of the award do not apply because of exhibit 
A. The extracts cited by the Commission at first instance as 
not being part of the agreement are not part of any document 
tendered in evidence as an agreement. 

Of significance, too, as to the contents of the agreement, 
was the Inquiry Into The Meat Industry (Print K3313) 
carried out by a Full Bench of the Australian Commission 
(a copy of part of which was referred to in the reasons of 
the Commission at first instance at page 16-17 (AB)). At 
page 7 of the report the Federal Commission observed:— 

"It would be advantageous in situations where there 
is a history of employers seeking to avoid award 
coverage, for there to be a State award with common 
rule coverage; preferably a counterpart award to the 
relevant federal award. This is however clearly a matter 
for the union and the relevant State industrial tribunal." 

The Australian Commission did not observe that matters 
under State awards should be decided in the same manner. 

Further, in the passage cited, we do not read any definition 
of "enterprise agreement" in the same terms as it has been 
sought to define it here. Indeed, at page 10 of that report the 
Full Bench of the Australian Commission says this:— 

"We emphasise that the proposed minimum rates 
awards are minima only and they should contain 
provisions in relation to ordinary hours of work, annual 
leave, public holidays, termination, change and redun- 
dancy, occupational superannuation and settlement of 
disputes clauses. These awards should be as simply 
constructed as possible. 
Enterprise bargaining 

All parties and interveners are of the opinion that 
enterprise agreements should be the vehicle for the 
discussion of productivity and efficiency issues. 

In this respect many issues, mainly the subject of 
existing overaward arrangements, were referred to 
during the proceedings. However, we would emphasise 
that the existing National Wage Case principles in 
relation to enterprise bargaining do allow for consider- 
ation of matters of both award and over-award nature 
and that the widest possible agenda is envisaged. We 

see no reason for adopting a different approach in this 
industry. 

It should be clear that we see enterprise bargaining 
agreements as available for improvements at the 
enterprise level, in efficiency and productivity, and also 
for expressing details of any incentive payments 
scheme the parties may adopt." 

The agreement (exhibit A) does not encompass all of 
those matters referred to in the first paragraph of this passage 
at all. It can therefore be said that the Commission at first 
instance erred in saying that the agreement in this matter was 
on all fours with any type of agreement referred to in the 
Inquiry Into The Meat Industry (op cit). 

It is clear that no such agreement was ever reached 
between the union (the appellant herein) and the respondent. 
We so conclude. 

The application herein to vary the award was heard and 
determined and the Commission at first instance made a 
decision at page 7 (AB) dated 27 August 1992. The decision 
was an order in the following terms, formal parts omitted:— 

"That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect firom the beginning 
of the first pay period commencing on or after the 
25th August, 1992." 

The effect of the variation was that clause 44, which, as 
it existed, provided that employees would be entitled to 
"paid trade union training leave" in the terms of clause 
44(a) to (k), would be followed by a new clause, "Clause 
45.—Exemption" which prescribes that:— 

"This Award shall not apply to Stewart Butchering 
Co Pty Ltd". 

In other words, the proposed clause exempted the 
respondent herein from the operation of the award. Not one 
term of the award now applies to the respondent. 

The Commission at first instance reached its decision for 
the following reasons (see pages 9-17 (AB)), which we 
summarise hereunder:— 

(1) That based upon an overall comparison with the 
award after quoting the "enterprise agreement" 
(pages 14-16 (AB))—but not exhibit A—it was 
demonstrated that the employees "have an in- 
creased earning capacity and that the other 
conditions of employment are at least equal to 
those provided by the Award". 

(2) That the proposal was on all fours with what the 
Commission described as the decision of the Full 
Bench of the Australian Commission in the 
Inquiry Into The Meat Industry (op cit). 

(3) That from a consideration of all the material 
presented, the respondent's proposal is completely 
satisfactory both from the employees' and the 
employer's stand point. 

(4) That the proposal did not decrease basic award 
conditions and it did provide for higher productiv- 
ity for the employer and increased earnings for the 
employees. 

The decision was appealed against on the following 
amended grounds of appeal, which we reproduce here- 
under:— 

" 1. The Commissioner erred in fact in finding that the 
agreement entered into between the Stewart 
Butchering Co. Pty Ltd and its employees in 
relation to condition of employment ("the Stewart 
Butchering Co. proposal") produced higher earn- 
ings for the employees of Stewart Butchering Co. 
Pty. Ltd. than the Meat Industry (State Award) 
("the Award). 

2. The Commissioner erred in fact in finding that the 
Stewart Butchering Co. Pty Ltd. proposal provides 
condition of employment which are at least equal 
to those provided by the award. 

3. The Commissioner erred in law and/or fact in 
finding that the Stewart Butchering Co. Pty. Ltd. 
proposal was consistent with principles concern- 



ing enterprise agreements expressed by the Aus- 
tralian Industrie Relations Commission in the 
Meat and Allied Trades Federation of Australia v. 
The Australasian Meat Industry Employees 
Union, 12 June 1992 Print K3313 the Meat 
Industry Inquiry Decision. 

4. The Commissioner erred in law and/or fact in 
failing to give any or any proper weight to the 
evidence before him that the Stewart Butchering 
Co. proposal would be detrimental to the meat 

industry in Western Australia as a whole. 
5. The Commissioner erred in law and/or fact in 

failing to give any or any sufficient weight to the 
evidence before him that the Stewart proposal 
provided below award work conditions in that: 

Particulars 
(i) there was no or no adequate provision in the 

Stewart Butchering Co. proposal for penalty 
rates; 

(ii) there was no or no adequate provisions in the 
Stewart Butchering Co. proposal for the 
health, safety and welfare of employees; 

(iii) the average earnings of employees under the 
Stewart Butchering Co proposal would be 
less than under the award; 

(iv) provision in relation to annual leave were 
lower in the Stewart Butchering Co. proposal 
than those provided under the award; 

(v) the Stewart Butchering Co. proposal failed to 
provide proper training, career paths or skill 
accreditation mechanisms. 

6. The Commissioner erred in law and/or fact in 
varying the award by cancelling the Stewart 
Butchering Co.'s respondency in that there was no 
reason or no sufficient reason to vary the award 
by cancelling the respondency. 

7. The Commissioner erred in law and/or fact in 
varying the award and removing the Stewart 
Butchering Co. from respondency in that he failed 
to give any or any sufficient weight to the 
evidence before him that under the Stewart 
Butchering Co. proposal the Australasian Meat 
Industry Employee's Union, Industrial Union of 
Workers, Western Australian Branch ("the 
Union") would have no role in determining the 
competency levels of slaughtermen and that the 
issue of competency would be left entirely to the 
judgment of the employer. 

8. The Commissioner erred in law and/or fact in that 
he did not act in the interests of the community 
as a whole as required by Section 26(l)(c). 

9. The Commissioner erred in law and/or fact in that 
he 

(i) failed to give any or any sufficient weight to 
the evidence before him that the Stewart 
Butchering Co. proposal was inconsistent 
with State wage fixing principles; and 

(ii) failed to dismiss the application on the 
ground that it was inconsistent with the State 
wage fixing principles. 

10. The Commissioner erred in law and/or fact in 
failing to give any or any sufficient weight to the 
evidence before him that the Union was not 
properly consulted or involved in the negotiations 
for the Stewart Butchering Co. proposal. 

11. The Commissioner erred in fact and/or law in 
failing to consider the Appellant's applications 
for inspection of the Respondent's place of 
business and/or the Tip Top Abattoirs. 
Particulars 
(a) On several occasions in the hearing at first 

instance the Appellant's advocate requested 
that inspections be conducted of the Respon- 
dent's abattoirs and a comparable abattoir 
in order that the Commission could observe 

certain matters relevant to the Appellant's 
case. 

(b) At the conclusion of the hearing the Commis- 
sion advised the parties that it would 
consider and determine the application for 
inspection and advise the parties accordingly 
(ABM). 

(c) No advice was provided to the parties by the 
Commission concerning the decision not to 
grant a request for inspection. 

(d) The reasons for decision of the Commission 
at first instance did not refer to the applica- 
tions for inspection or the decision of 
Commission thereto. 

12. Or, in the alternative to appeal ground 11 the 
Commission erred in law in 

(i) deciding between July 30, 1992 and August 
25, 1992 that no inspections would be 
conducted and failing to communicate that 
decision to the parties in order that they 
could consider their positions and, if neces- 
sary lodge an appeal; and 

(ii) failing to give reasons for his decision not to 
grant the Appellant's request for inspections 
Particulars 

The Appellant repeats Particulars (a), (b), 
(c) and (d) contained in Appeal Ground 11. 

13. The Commissioner erred in law in failing to 
permit the Appellant to put its case fully by failing 
to consider and/or to grant the Appellant's 
request for inspections. 
Particulars 

The Appellant repeats Particulars (a), (b), (c) 
and (d) contained in Appeal Ground 11. 

14. The Commissioner erred in law and/or in fact in 
failing to require the Respondent (the Applicant 
at first instance) to satisfy him on a balance of 
probabilities that all those matters required to be 
proved in order to justify the granting of the 
application had been proved. 

15. The Commissioner erred in law in 
(i) holding that the application at first instance 

sought no alteration to the scope of the 
Award, andfurther erred in failing to comply 
with the requirements of s29A(2); anchor 

(ii) failing to consider anchor correctly apply the 
principles governing the variation of awards 
in reaching his decision. 

16. Or, in the alternative to Appeal Ground 14, the 
Commissioner erred in fact anchor law in failing 
to consider anchor apply the provisions of s47 of 
the Act, in determining if the respondency of the 
Respondent to the award should be cancelled." 

In the course of these proceedings, however, our attention 
was drawn by Mr Power (of Counsel), who appeared for the 
respondent, to proceedings in the Commission at first 
instance. 

This is an appeal in application No 889 of 1992. The 
application is as we have described it above.However, in 
application No CR 359 of 1992, the following "Memoran- 
dum of Matters for Hearing and Determination Under 
Section 44" was made:— 

"The claimant Company claims the following: 
(i) Should the Stewart Butchering Co. Pty Ltd be 

unsuccessful in their application to be deleted as 
a named respondent to the Meat Industry (State) 
Award, 1980 No. R9 of 1979 then notwithstanding 
the provisions contained in the abovenamed award 
the conditions contained in Schedule B shall apply 
to their employees. 

Or, in the alternative 
(ii) Should the Stewart Butchering Co. Pty Ltd be 

successful in their application to be deleted as a 
named respondent to the Meat Industry (State) 
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Award, 1980 No. R9 of 1979 then the conditions 
contained in Schedule C shall apply to their 
employees. 

The respondent union objects to and opposes the 
claim." 

However, no order was made in terms of the memoran- 
dum, other than what was appealed against in this appeal. 

Conclusions. 
In its reasons for decision in this matter, having 

announced that it would make the order which it did, the 
Commission at first instance then said (page 17 (AB)) that 
proceedings in application No CR 359 of 1992 would be 
shortly relisted. 

There are a number of issues raised upon the grounds of 
appeal herein and canvassed in submissions by Counsel. The 
first major head to be considered related to the heads of 
jurisdiction and power. Ms Giles (of Counsel), who 
appeared for the appellant, really submitted this. Firstly, 
there was no power to deal with the matter because the 
application was one to vary the Scope clause of the award, 
and S.29A of the Act had not been complied with. Further, 
and alternatively, this was an application to cancel the award 
under s.47 of the Act and there was no jurisdiction because 
of the terms of s.47 to cancel it. Next, it was an application 
under s.41 of the Act to register an industrial agreement 
brought under the wrong section. Then there were submis- 
sions made as to the application itself under s.40 of the Act. 

We make the following observations. This was an award 
which, by common rule under s.37 of the Act, covers the 
respondent and its employees, all of whom are bound by it. 
That was not in issue. It was not in issue that the employees 
were bound, that the employer was bound, and that therefore 
the Scope clause, clause 3, was the instrument under s.37 
achieving the binding. An award has effect according to its 
terms, but unless and to the extent that those terms expressly 
provide otherwise, it shall, subject to s.37, extend to and 
bind all employees employed in any calling mentioned 
therein in the industry or industries to which the award 
applies and employers employing those employees, etc (see 
s.37(l)(a) and (b)). 

If an award is not one which is expressly prescribed as 
ceasing to operate upon the expiration of a specified term, 
it will remain in force (subject to any variation made under 
the Act), until it is cancelled, suspended or replaced (see 
s.37(4) and (5)). Indeed, s.37(5) specifically prescribes that 
s.37(4) does not prevent the cancellation, suspension or 
replacement of an award in part. S.37(4) preserves the right 
of the persons referred to therein to vary an award, the 
powers to do which are prescribed in s.40. 

If one looks at the application on its face, what it seeks 
to do, quite plainly, is to seek an order which has the effect 
of absolving it from the binding effect of the award. The 
award's binding effect is contained in s.37. S.37, by 
prescribing the common rule effect of awards, does so with 
reference to the Scope clause, because the Scope clause 
determines the industry or industries to which die award 
applies, and thus the employers and employees bound by the 
award. S.37 recognises that an award can provide otherwise 
than common rule coverage, because it provides as 
follows:— 

"... but unless and to the extent that those terms 
expressly provide otherwise ..." 

This is an application that the award be varied to provide 
otherwise, (ie) to be otherwise than the common rule award 
in relation to one excluded employer. What the variation 
seeks to effect, therefore, is a variation of the Scope clause. 
This Scope clause is the key to the award's coverage and 
that is recognised in WACJBSIU v. Terry Glover Fhy Ltd 
50 WAIG 704 and R J Donovan and Associates Pty Ltd v. 
FCU 57 WAIG 1317, amongst others. 

We think that the words of s.37 are quite plain. The award 
is a common rule award until it prescribes otherwise. 

S.38(2) of the Act authorises the addition of named parties 
in certain circumstances. However, the exemption of a 
respondent, whether named or not, who would otherwise be 
bound by the award, narrows the scope of the award by 

reducing, by one in this case, those employers in the industry 
or industries denoted or designated by the Scope clause and 
therefore bound by the award under s.37, upon a reading of 
clause 3 of the award. This application plainly sought to vary 
the award by varying the Scope clause. It is not a variation 
of any other clause in the award and its effect is plain. 

S.29A(2) of the Act provides that subject to any direction 
given under s.29A(2)(a), if the reference of an industrial 
matter to the Commission seeks, inter alia, the variation of 
the scope of an award, then the Commission shall not hear 
the claim or application until those parts of the proposed 
award, variation or industrial agreement which related to the 
scope, etc, was published in the Industrial Gazette and a 
copy served on the Trades and Labor Council of Western 
Australia, the Chamber of Commerce and Industry of 
Western Australia, the Australian Mines and Metals 
Association (Inc) and the Minister, as well as such other 
organisations, associations and employers as the Commis- 
sion may direct under s.29A(2)(a)(ii) (but see s.29A(l) and 
(2) generally). 

It was not in issue that none of those events had occurred 
or that S.29A had not been complied with. 

There was, in addition, no suggestion of any direction 
having been made by the Chief Commissioner as to 
publication in a newspaper (see s.29A(2a)). 

The direction contained in the section is mandatory, the 
word "shall" is used (see s.3 and s.56 of the Interpretation 
Act 1984), and the Commission is prohibited from hearing 
the matter if s.29A(2) is not complied with by such 
publication and services are prescribed. 

In hearing the matter when s.29A was not complied with, 
the Commission at first instance erred in law. It had no 
power to hear the matter and was expressly prohibited from 
hearing it if s.29A(2) had not been complied with. 

We now turn to the question of cancellation. It would 
seem that cancellations can only occur by virtue of an 
application under s.40(3)(c) of the Act, (ie) within the 
specified term of the award, where an award is limited as 
to its duration and the parties thereto agree to a cancellation 
within a specified term. That is the only power to cancel 
conferred, except under s.47 of the Act which confers power 
to cancel what might be loosely termed defunct awards, etc, 
and the deletion of named employer parties from awards in 
certain cases. Those cases arise where the named employer 
is no longer carrying on business as an employer in the 
industry to which the award applies, or for any other reason 
is not bound by the award. The respondent employer is not 
a named party to the award. 

It is quite clear, however, that a person cannot be deleted 
from an award if he/she/it is an employer, unless that person 
is no longer carrying on business as an employer in the 
industry to which the award applies (see s.47(2)). That was 
not the case here, nor was it at all submitted, all the evidence 
being to the contrary. 

Except for s.47, one cannot cancel an award in part. The 
plain words of s.37 of the Act provide for cancellation, 
suspension "or" replacement in part of an award. The word 
"or" is plainly disjunctive in that provision. In any event, 
this is an application to vary an award and its scope. 
"Cancellation" is, except as it appears in s.47 (the word 
cancellation is, in fact, not used in relation to deletion of an 
employer's name), a much broader provision. Cancellation 
means, as far as one can ascertain, the wiping out of the 
award from the record, or the termination of its operation. 
This occurs in the industrial area mainly as a disciplinary 
measure and sometimes as an adjunct to deregistration (see 
FSPU v. AMLF (1942) 48 CAR 534 at 537 and TWU v. 
Amalgamated Dairies Pty Ltd and Others (1942) 46 CAR 
520, for example). 

Insofar as what was sought was only a variation to the 
award, it could not, therefore, be said to be a cancellation 
in that sense of the word. In any event, Mr Power submitted 
that this point had not been raised at first instance and should 
not be entertained now. We must say, on the authority of 
FCU v. George Moss Ltd 70 WAIG 3040, and upon the 
authority of O'Brien v. Komesaroff (1982) 150 CLR 310, 
that that point can be raised upon this appeal, even though 



it was not raised at first instance. We say that because it 
would not have relied on evidence at first instance, and is 
purely a question of interpretation. In the circumstances, we 
see no injustice in it being raised upon this appeal. It was 
not submitted, in any event, that any detriment would be 
occasioned by that occurring. 

Next came the question of whether this was an application 
to register an industrial agreement, which was a matter 
which could only be achieved under s.41 of the Act. It is true 
that the only agreement which can become an industrial 
agreement is that of a type referred to in s.41, and, indeed, 
registered by the Commission in the exercise of its power 
under s.41. S.41(l) reads as follows:— 

"An agreement with respect to any industrial matter 
or for the prevention or resolution under this Act of 
disputes, disagreements, or questions relating thereto 
may be made between an organization or association 
of employees and any employer or organization or 
association of employers." 

The decision appealed against was a decision to vary the 
award, not to register an agreement. Certainly, the case for 
the appellant was undoubtedly that because die respondent 
at first instance had purported to enter an agreement with 
its employees in certain terms, it was entitled to be relieved 
from the obligations placed upon it by the award. That this 
was to be done was a matter of the equity, good conscience 
and substantial merits of the case. 

It was Mr Power's submission that this was not an 
application to register an agreement. That, he said, was a 
later step. The application before the Commission in this 
matter sought to vary the award and application No CR 359 
of 1992 related to the s.41 question. 

At this stage, it is fair to say that the purported agreement 
is not one to which s.41 could apply, because there is no 
agreement between an organisation, as defined, and "any 
employer" (see CWAI v. WA Timber Industry, Industrial 
Union of Workers, South-West Land Division 71 WAIG 
15). 

However, the submission from Ms Giles was that, in 
reality, that is what this application is. In our opinion, it is 
not. It does not seek nor could it result in an order for 
registration of any agreement under s.41. Firstly, this is so 
because there is no agreement of the type which s.41 
prescribes as being capable of being registered, for the 
reasons we have already outlined. Secondly, the application 
does not seek the registration of the purported agreement, 
nor could it. That is not, therefore, a submission which finds 
favour with us. 

It follows, therefore, that the submission, based on the 
further submission that the agreement could not be 
registered because to do so would be to act contrary to the 
Wage Fixing Principles, and, particularly, the Enterprise 
Bargaining Principle, and that therefore the Commission at 
first instance erred in law, is not a matter which falls to us 
to consider and determine. 

We now turn to s.40 of the Act. The decision, put broadly, 
was a discretionary decision. It was the sort of decision 
defined in Norbis v. Norbis 65 ALR 12. 

Insofar as the grounds of appeal herein allege, as some 
of them do, that there was an error in the exercise of 
discretion, based on Norbis v. Norbis {op cit). House v. The 
King 55 CLR 499, Hamersley Iron Pty Ltd v. ADSTE 64 
WAIG 852, RR1A v. AWU 67 WAIG 320 and Gronow v. 
Gronow 144 CLR 513, it is for the appellant to establish that 
the discretion miscarried. It is not for the Full Bench to 
substitute its decision for that of the Commission at first 
instance. 

However, the respondent, as the person claiming an order 
varying the award, bore the burden of establishing the facts 
upon which it sought the remedy which it sought, namely 
the variation of the award. The facts which it sought to assert 
included the fact that circumstances had changed since the 
award had issued such as to justify the variation of the 
award. That change was that an agreement was to be entered 
into. Indeed, it had been and it had been implemented. 

It was the Commission's duty to exercise its discretion 
according to the law and according to equity, good 
conscience and the substantial merits of the case, by virtue 
of s.26(l)(a) of the Act. In exercising its discretionary 
power, the Commission had to have regard to all matters by 
which it was bound by the statute expressly or impliedly to 
consider, and it must not be guided by considerations which 
are irrelevant. 

On occasion, such as is the case with the objects set out 
in s.6 and s.26 of the Act, the empowering statute may 
specify matters which are to be taken into account in 
exercising the power. It will then be for the Commission to 
decide, from a construction of the statute, whether these 
provisions are mandatory, and, furthermore, whether the 
statutory catalogue contains in the Act of relevant consider- 
ations is exhaustive or merely inclusive (see Andrews and 
Others v. Diprose (1937) 58 CLR 299 and Seereelall 
Jhuggroo v. Central Arbitration and Control Board and 
Another [1953] AC 151). 

Like a lot of legislation, however, this Act is silent on the 
question of relevant and irrelevant considerations, and it is 
then for the Commission to decide what matters it ought to 
take into account as relevant or irrelevant for the exercise 
of its power (see Sean Investments Pty Ltd v. MacKellar 38 
ALR 363 at 375 and Hotop "Principles of Australian 
Administrative Law" (6th Edition) 225-226). 

In this case, the Commission was required under 
s.26(l)(c) and (d) to have regard to the interests of the parties 
and the employees of the respondent, as well as the award 
and the provisions of the Act. The agreement, of course, was 
also relevant. 

The respondent's case put by it as applicant at first 
instance was really this. The Scope clause of the award 
should be varied so that the award no longer binds the 
respondent because it has entered into an agreement with its 
employees in different terms from the award, but in no less 
favourable terms. The agreement which it has entered into 
cannot be registered as an industrial agreement because it 
has not been entered into with an organisation as s.41 of the 
Act requires. 

The Commission at first instance found that the agree- 
ment was completely satisfactory, both from the employer's 
and employees' stand point, and that it did not decrease 
basic award conditions. In that it erred. It based its decision 
on quoted extracts from a document which was not said in 
evidence to be the agreement. 

There was a finding, too, that the employees had an 
increased earning capacity in comparison with the award 
and that other conditions of employment were at least equal 
to those provided by the award. That is the first reason for 
the Commission at first instance exercising its discretion to 
make the order which it did. The second is that the proposal 
or agreement was on all fours with the Inquiry Into The Meat 
Industry {op cit) concept of an agreement. Firstly, it is not 
that, as we have explained. Next, it has not been established 
that there is an increased earning capacity based on the copy 
of the agreement in evidence and the evidence of Mr 
Stewart. (We have already said that the document relied on 
by the Commission (pages 14-15 (AB)) was not in 
evidence). 

In any event, the final finding of the Commission at first 
instance is that the "agreement" doss not "decrease basic 
award conditions". Implicit in that is the acknowledgement 
of Mr Stewart, as will be clear from what we have explained 
above, that it does decrease award conditions. 

S.114 of the Act provides as follows:— 

"(1) Subject to this Act, a person shall not be freed or 
discharged from any liability or penalty or from 
the obligation of any award, industrial agreement 
or order of the Commission by reason of any 
contract made or entered into by him or on his 
behalf, and every contract, in so far as it purports 
to annul or vary such award, industrial agreement 
or order of the Commission, shall, to that extent. 
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be null and void without prejudice to the other 
provisions of the contract which shall be deemed 
to be severable from any provisions hereby 
annulled. 

(2) Each employee shall be entitled to be paid by his 
employer in accordance with any award, industrial 
agreement or order of the Commission binding on 
his employer and applicable to him and to the 
work performed, notwithstanding any contract or 
pretended contract to the contrary, and the 
employee may recover as wages the amount to 
which he is hereby declared entitled in any court 
of competent jurisdiction, but every action for the 
recovery of any such amount shall be commenced 
within 6 years from the time when the cause of 
action arose, and the employee is not entitled to 
recovery of wages under this subsection and 
otherwise, in respect of the same period." 

It is probably unnecessary for us to say it and the appeal 
succeeds without our having to determine this point. 

However, the Commission has no power to make an order 
which enables effect to be given to an agreement contrary 
to s.114, and thereby avoid the award and to do obliquely 
what s.41 of the Act forbids, if that is what did occur. If that 
is wrong, then it was contrary to equity and good conscience 
to make the order which the Commission did, particularly 
since the agreement applied conditions of employment in 
breach of the award for several months before any 
application was made to vary the award. In other words, 
there was an element of the concept of unclean hands in the 
approach of the applicant to the Commission at first 
instance. 

Next, the order was ultra vires the Act and contrary to 
s.26(l)(a) of the Act. Indeed, it was not established that the 
interests of employees or the appellant were served by such 
an order being made. 

It is quite clear that the Commission should have found 
that the agreement did not produce higher earnings for the 
respondent's employees, or that the same was not estab- 
lished (see ground 1). 

We make the same observation as to ground 2. 
There was not sufficient evidence for the Commission to 

say that the agreement (incorrectly called a proposal) would 
be detriment^ to the industry as a whole, however. There 
is no doubt that the agreement, exhibit A, for reasons we 
have already set out, provided below award conditions as 
alleged in ground 5 of the grounds of appeal. 

Having regard to s.26(l)(a), (c) and (d) of the Act, there 
was no sufficient reason to vary the award by cancelling the 
respondent's respondency. 

We are not satisfied that there was sufficient evidence to 
support the findings which ground 8 says should have been 
made. 

Ground 9 is not made out for the reasons which we have 
set out above. 

Grounds 7 and 10 both are made out. 
It was of importance that a reason for the variation was 

an unregistered and unregisterable agreement which, inter 
alia, made the employer and not the appellant or the 
employees or other representatives the arbiters of compe- 
tence. 

In addition, an unregistered and unregisterable agreement 
was implemented without consulting and contrary to the 
views of the appellant which covers and covered employees 
under the award. 

Those were relevant matters under s.26(l)(a). They were 
not given any or any sufficient weight and the Commission 
erred accordingly. 

Ground 11 we will deal with hereinafter. 
A question arose on appeal, too, because it was asserted 

that the Commission at first instance, having received an 
application from Mr Kucera, on behalf of the respondent at 
first instance, to view another comparable abattoir, namely 

Tip Top, decided this matter without deciding that applica- 
tion. The Commission said in relation to that (see page 96 
(AB)):— 

"Thank you, Mr Heaperman. So for as the question 
of inspection is concerned, I will advise the parties of 
my view as to that after I have considered this material. 
If I am of the view that in order to reach a decision I 
should re-inspect the applicant's abattoir and Tip Top, 
that's what I will do. If I come to the conclusion that 
an inspection is unnecessary, as I said, the parties will 
be advised of that, but that won't be until after I have 
considered the material I have here and for obvious 
reasons the decision is reserved. It will be made 
available to you in writing as soon as I can get to it. 
Thank you both." 

There is no evidence that any decision on that question 
was made by the Commission at first instance. To say that 
a decision was made and not communicated is not likely. 
The more likely fact is that the Commission did not decide 
the matter. 

Further, the matter having been reserved, upon the 
submission of the advocate for the appellant, there was no 
sufficient other opportunity until after the decision had been 
delivered for Mr Kucera to pursue the matter, contrary to 
what Mr Power submitted. The fact of the matter is that the 
Commission did not decide that question, or there is no 
evidence that it did, and it gave no reasons which indicated 
that it had decided it. The Commission erred in failing to 
decide that matter and to inspect a compatible work site. 

We have considered all of the evidence and submissions 
in detail. However, it will be clear from these reasons that 
grounds 1,2, 3, 5, 6, 7, 10,11, 12,13, 14 and 15 are made 
out. The other grounds are not made out. 

The appeal will be upheld and the decision at first 
instance will be quashed. 

COMMISSIONER KENNEDY: This is an appeal by the 
Australasian Meat Industry Employees Union, Industrial 
Union of Workers against the decision of Halliwell SC in 
Matter No. 889 of 1992. The copy of the order in the 
Appellant's appeal book is dated 27 August 1992. Its 
operative date is 25 August 1992 and its effect is to add a 
new clause to the common rule Meat Industry (State) 
Award, 1980 with the intention that Stewart Butchering Co. 
Pty Ltd would not be bound by the terms of the award. 

The new clause is as follows. 

45.—Exemption. 
This award shall not apply to Stewart Butchering Co. Pty 

Ltd. 
The Appellant's grounds of appeal as amended by leave 

are as follows— 

1. The Commissioner erred in fact in finding that the 
agreement entered into between the Stewart 
Butchering Co. Pty Ltd and its employees in 
relation to condition of employment ("the Stewart 
Butchering Co. proposal") produced higher earn- 
ings for the employees of Stewart Butchering Co. 
Pty. Ltd. than the Meat Industry (State Award) 
("the Award). 

2. The Commissioner erred in fact in finding that the 
Stewart Butchering Co. Pty Ltd. proposal provides 
condition of employment which are at least equal 
to those provided by the award. 

3. The Commissioner erred in law and/or fact in 
finding that the Stewart Butchering Co. Pty. Ltd. 
proposal was consistent with principles concern- 
ing enterprise agreements expressed by the Aus- 
tralian Industrial Relations Commission in the 
Meat and Allied Trades Federation of Australia v. 
The Australasian Meat Industry Employees 
Union, 12 June 1992 Print K3313 the Meat 
Industry Inquiry Decision. 
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4. The Commissioner erred in law and/or in fact in 
failing to give any or any proper weight to the 
evidence before him that the Stewart Butchering 
Co. proposal would be detrimental to the meat 
industry in Western Australia as a whole. 

5. The Commissioner erred in law and/or in fact in 
failing to give any or any sufficient weight to the 
evidence before him that the Stewart proposal 
provided below award work conditions in that: 

Particulars 
(i) there was no or no adequate provision in the 

Stewart Butchering Co. proposal for penalty 
rates; 

(ii) there was no or no adequate provisions in the 
Stewart Butchering Co. proposal for the 
health, safety and welfare of employees; 

(iii) the average earnings of employees under the 
Stewart Butchering Co. proposal would be 
less than under the award; 

(iv) provision in relation to annual leave were 
lower in the Stewart Butchering Co. proposal 
than those provided under the award; 

(v) the Stewart Butchering Co. proposal failed to 
provide proper training, career paths or skill 
accreditation mechanisms. 

6. The Commissioner erred in law and/or fact in 
varying the award and removing the Stewart 
Butchering Co.'s respondency in that there was no 
reason or no sufficient reason to vary the award 
by cancelling the respondency. 

7. The Commissioner erred in law and/or fact in 
varying the award and removing the Stewart 
Butchering Co. from respondency in that he failed 
to give any or any sufficient weight to the 
evidence before him that under the Stewart 
Butchering Co. proposal the Australian Meat 
Industry Employee's Union, Industrial Union of 
Workers, Western Australian Branch ("the 
Union") would have no role in determining the 
competency levels of slaughtermen and that the 
issue of competency would be left entirely to the 
judgement of the employer. 

8. The Commissioner erred in law and/or fact in that 
he did not act in the interests of the community 
as a whole as required by Section 26(1 )(c). 

9. The Commissioner erred in law and/or fact in that 
he 

(i) failed to give any or any sufficient weight to 
the evidence before him that the Stewart 
Butchering Co. proposal was inconsistent 
with State wage fixing principles; and 

(ii) failed to dismiss the application on the 
ground that it was inconsistent with the State 
wage fixing principles. 

10. The Commissioner erred in law and/or fact in 
failing to give any or any sufficient weight to the 
evidence before him that the Union was not 
properly consulted or involved in the negotiations 
for the Stewart Butchering Co. proposal. 

11. The Commissioner erred in fact and/or law in 
failing to consider the Appellant's applications for 
inspection of the Respondent's place of business 
and/or the Tip Top Abattoirs. 

Particulars 
(a) On several occasions in the hearing at first 

instance the Appellant's advocate requested 
that inspections be conducted of the Respon- 
dent's abattoirs and a comparable abattoir in 
order that the Commission could observe 
certain matters relevant to the Appellant's 
case. 

(b) At the conclusion of the hearing the Commis- 
sion advised the parties that it would consider 
and determine the application for inspection 
and advise the parties accordingly (AB:96). 

(c) No advice was provided to the parties by the 
Commission concerning the decision not to 
grant a request for inspection. 

(d) The reasons for decision of the Commission 
at first instance did not refer to the applica- 
tions for inspection or the decision of 
Commission thereto. 

12. . . . 
Particulars 

The Appellant repeats Particulars (a), (b), (c), and (d) 
contained in Appeal Ground 11. 
13. The Commissioner erred in law and/or in fact in 

failing to consider and/or to grant the Appellant's 
request for inspections. 

Particulars 
The Appellant repeats Particulars (a), (b), (c) and (d) 

contained in Appeal Ground 11. 
14. The Commissioner erred in law and/or in fact in 

failing to require the Respondent (the Applicant 
at first instance) to satisfy him on a balance of 
probabilities that all those matters required to be 
proved in order to justify the granting of the 
application had been proved. 

15. The Commissioner erred in law in 
(i) holding that the application at first instance 

sought no alteration to the scope of the 
Award, and further erred in failing to comply 
with the requirements of s29A(2); and/or 

(ii) failing to consider and/or correctly apply the 
principles governing the variation of awards 
in reaching his decision. 

16. Or, in the alternative to Appeal Ground 14, the 
Commissioner erred in fact and/or in law in failing 
to consider and/or apply the provisions of s47 of 
the Act, in determining if the respondency of the 
Respondent to the award should be cancelled. 

The background to the dispute giving rise to proceedings 
in the Commission is, in brief, as follows. 

The Respondent is operating a slaughter business at 
Australind in the south west of the State. In April 1992 a 
letter on behalf of the Respondent dated 10 April 1992 was 
forwarded to the Appellant. It advised that the Respondent 
intended to commence a slaughtering operation at Good- 
child Abattoirs, Australind and that it had negotiated a 
conditions of employment agreement with prospective 
employees. It sought the Appellant's views on these within 
seven days. The Appellant replied by letter dated 13 April 
1992 rejecting the terms as being unfair. The differences 
between the Appellant and the Respondent over whether the 
terms of the Respondent's document represented a better 
outcome or not for persons engaged in the particular 
slaughtering operations compared with the entitlements of 
any such employed persons pursuant to the Meat Industry 
(State) Award, 1980 continued. There is no question that 
that award would then have had application in the event of 
slaughtering operations being conducted by the Respondent 
but it appears that, notwithstanding, the Respondent began 
applying the terms of employment which it had advised the 
Appellant constituted an agreement between it and the 
employees at that enterprise in lieu of the award conditions. 

The circumstances in which the order being appealed 
arose are somewhat unusual. These involve another applica- 
tion. It has some relevance to the progression of the 
application at first instance. It appears from the transcript 
in the Appeal Book that this other matter was jointly listed 
and heard with matter No. 889 of 1992, the decision in which 
is under appeal here. 

It appears that in June 1992 the Respondent applied to the 
Western Australian Industrial Relations Commission for a 
compulsory conference to be held pursuant to section 44 of 
the Industrial Relations Act 1979 ("the Act"). The dispute 
the subject of the application (Matter No. C 359 of 1992), 
was allocated to Halliwell SC. The Appellant was cited in 
the application as the other party to the dispute. The 
employer's schedule to the application for a conference 
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included a statement of events and its conclusion that there 
was a "deadlock" between it and the union over terms of 
employment which the employer sought to have apply in its 
contract slaughtering business at Goodchild Abattoirs 
Australind". Conferences were held before the Commission 
but the dispute was not settled. The dispute was referred for 
hearing. The schedule to the reference identifying the 
matters for determination was as follows— 

The claimant Company claims the following: 
(i) Should the Stewart Butchering Co. Pty Ltd be 

unsuccessful in [its] application to be deleted as 
a named respondent to the Meat Industry (State) 
Award 1980 No. R9 of 1979 then notwithstanding 
the provision contained in the abovenamed award 
the conditions contained in Schedule B shall apply 
to [its] employees. 

Or, in the alternative 
(ii) Should the Stewart Butchering Co. be successful 

in [its] application to be deleted as a named 
respondent to the Meat Industry (State) Award, 
1980 No. R9 of 1979 then the conditions 
contained in Schedule C shall apply to [its] 
employees. 

The respondent union objects to and opposes the claim. 
[C 359 of 1992] 

Schedule B is headed "Employment Conditions Agreed 
between Stewart Butchering Co. Pty Ltd and Employees" 
and contains terms which would have the effect of 
establishing five classes of employees with prescribed base 
wage rates and with a prescribed "production bonus" to 
apply to four of the classes; a specific preclusion of any 
overtime payments to employees in receipt of a production 
bonus; a flat rate of $10.00 per body of beef processed 
payable to any employees working on Saturdayfs]; a right 
to annual leave per die conditions of the Meat Industry 
(State) Award 1980 No. R 9 of 1979, save that the 17.5% 
leave loading would be by reference to the base wage and 
exclusive of any production bonus paid; and a term asserting 
the supersession of these conditions over any terms of the 
Meat Industry (State) Award, 1980 No. R9 of 1979 with the 
award applying in all other respects. 

Schedule C to the reference mirrors all the conditions in 
Schedule B other than the "General Conditions" condition. 
It simply states that some thirteen clauses "of the Meat 
Industry (State) Award, 1980 No. R9 of 1979 shall form part 
of this Order to the extent that they do not conflict with the 
specified conditions shall apply (sic)." 

It seems that notwithstanding the reference a conference 
was held and subsequently an order issued (identified as 
being in Matter No. C 359 of 1992) on 10 September 1992 
with an operative date of 2 September 1992. The terms of 
the preamble to the order identify it as having been agreed 
to by the Appellant and the Respondent "on an interim 
basis". The terms of the order reflect the Respondent's 
alternative claim per Schedule C of the referred dispute 
(Matter CR 359 of 1992). 

The other application referred to in the reference of the 
dispute for hearing out of Matter No. C 359 of 1992 (Matter 
No. 889 of 1992) actually was filed on 9 July 1992 by the 
employer. The award variation sought by it is simply a 
deletion of "Stewart Butchering Co. Pty Ltd" from the 
Meat Industry (State) Award 1980. The union filed an 
answer objecting to the claim on 14 July 1992 and, by letter 
of the same date formally requested a conciliation confer- 
ence pursuant to section 32 of the Act. By way of a letter 
dated 15 July 1992 the employer requested that its 
application be listed for hearing. 

It seems that from this point Matter No. 889 of 1992 (the 
employer's application to vary the Meat Industry (State) 
Award, 1980 to exempt it from its obligations) and Matter 
No. CR 359 of 1992 (the referred dispute out of which the 
employer sought an order endorsing, in one way or another, 
conditions of employment which are different from those 
provided for in the award) were commonly listed for hearing 
on 30 July 1992 with the parties largely canvassing the detail 
and merits of the conditions of employment sought to be 

applied by the employer (and subsequently endorsed with 
effect on 2 September 1992 in the "agreed interim order" 
described in the foregoing) compared with the award and 
other standards. 

The arbitration of the referred dispute in Matter No. CR 
359 of 1992 has not resulted in the issue of any decision to 
date whereas the decision in Matter No. 889 of 1992 is the 
order varying the award by adding a clause exempting the 
Respondent from any obligations under it; which order is 
under appeal here. 

The Commission's reasons for the order of exemption are 
founded in a conclusion that the terms of employment being 
applied by the Respondent are— 

completely satisfactory both from the employees 
stand point as well as the particular employer. 
Secondly, it does not decrease basic Award conditions 
and it does provide for higher productivity for the 
employer and increased earnings for the employees. 

[Reasons for Decision, Appeal Book, page 17] 
It is noted that given that the two applications were heard 

concurrently it would seem to follow from this that the 
Commission has not only reached a conclusion as to why 
the award should be varied per Matter No. 889 of 1992 but 
has concluded views on the merits of the referred dispute per 
Matter No. CR 359 of 1992. 

In the reasons for decision at first instance the Commis- 
sion found that the Respondent's application was not caught 
by section 29A(2) of the Act because "no alteration to the 
area of operation or the scope of the award itself results if 
the variation sought was made to the award." 

[Reasons for Decision, Appeal Book, page 9]. 
In my opinion this conclusion is wrong. 
Section 29A(2) is as follows— 

(2) Subject to any direction given under subsection 
(2a), if the reference of an industrial matter to the 
Commission seeks the issuance of an award, or the 
variation of the area of operation or the scope of 
an award or industrial agreement, or the registra- 
tion of an industrial agreement, the Commission 
shall not hear the claim or application until those 
parts of the proposed award, variation or indus- 
trial agreement that relate to area of operation or 
scope have been published in the Industrial 
Gazette and a copy of the claim or application has 
been served— 

(a) in the case of a proposed award or variation 
of an award, on— 

(i) the Council, the Confederation, the 
Mines and Metals Association and the 
Minister; and 

(ii) such organizations, associations and 
employers as the Commission may 
direct being, in the case of employers, 
such employers as constitute, in the 
opinion of the Commission, a sufficient 
number of employers who are reasona- 
bly representative of the employers who 
would be bound by the proposed award 
or the award as proposed to be varied, 
as the case may be; 

[Emphasis added] 
The test is not just whether a proposed variation is to the 

scope clause of an award. It is whether the proposed 
variation would alter the scope of the award. Thus a 
variation to a wages clause of an award to add classifications 
may have the effect of extending the scope of that award. 
Such an application would be caught by the provisions of 
section 29A(2). The application at first instance is no less 
caught on the same basis. 

It is acknowledged that, save the order being appealed, the 
employer's business would fall within the scope of the 
common rule Meat Industry (State) Award 1980. The 
employer's application in Matter No. 889 of 1992 was 
clearly for a reduction of the scope of that award. Yet there 
has not been compliance with section 29A(2). 



This is not a minor technicality. It is a fundamental flaw. 
Section 29A(2) is particularly designed to ensure that others 
who are bound by the same award do not have their interests 
overridden by virtue of no notice. Section 29A(2) is the key 
legislative protection from "sweet-heart deals" and other 
arrangements. There is no agreement here of course. But that 
fact does not dispose of the obligations under the Act, or the 
equity considerations per section 26 which extend to 
consideration of the interests of others bound by the award, 
significantly including employers. In my view Ground 15 
is made out. 

I also consider that Ground 13 has been made out in that 
the Commission at first instance did not dispose of the 
Appellant's requests for inspection. Given that the Commis- 
sion made findings of merit based on comparisons it would 
seem that, at least, a disposal of the request with reasons was 
warranted. There is nothing in the proceedings or evidence 
at first instance which could give rise to a conclusion that 
such a course was insignificant. It is not necessary, in my 
view, to go further than that other than to observe that the 
findings of merit by the Commission at first instance can not 
be sustained in that there has been a denial of natural justice 
by way of omission. 

There is another aspect which warrants comment. As 
noted it is quite clear from the conclusion of the 
Commission at first instance of the merit of the Respon- 
dent's position as justification for an exemption for the 
award that insofar as the merit considerations were the 
subject of the same cases in Matter No. C 359 of 1992, 
concluded views on the referred dispute have been reached. 
Thus, the Respondent's application in that reference for an 
order reflecting a conclusion of the merit couched in 
alternatives contingent, only, on the outcome of its 
application for exemption from award obligations, is 
interesting. 

On the one hand the alternative contingent on the 
employer being successful in its application for an award 
variation would, should it be endorsed, effectively consti- 
tutes the issue of a new award governing the rights and 
obligations of the employer and its employees. But that 
course would similarly offend the provisions of section 
29A(2) of the Act and, probably, those provisions of the Act 
specific to the powers of the Commission to make new 
awards. Indeed, while there is clear authority pursuant to 
section 44(6) for the Commission to make orders varying an 
award in respect of the parties to a dispute before it pursuant 
to that section of the Act, this can only be justified in the 
terms of subsection (ba). It is to be exercised to establish an 
interim measure only in the course of dealing with a dispute. 
The specific provision is not identified in the terms of the 
interim order which issued in Matter No. C 359 of 1992 but, 
in the circumstances, it would appear only paragraphs (ba)(i) 
or (ba)(ii) could have been availed of. But in my view the 
fact of an authority to make the type of interim order made 
can not be relied upon as authority pursuant to section 44 
for the Commission to make a final order in those same 
terms at all. 

On the other hand, the alternative contingent on the 
employer failing in its application for an award variation, 
should it be endorsed, would probably constitute a purported 
legitimisation of existing breaches of section 114 of the Act. 
Leaving aside the question of power for the Commission to 
issue such an order at all, this would clearly raise serious 
merit questions. And after all, it is not as if there are not 
avenues of relief available to an employer, on a proper case, 
under the Act. 

An employer, seeking terms and conditions different from 
award provisions which bind it has access to the Commis- 
sion pursuant to section 29. It can apply. The type of 
application can vary. It may pursue an (enterprise specific) 
industrial agreement with a union. It may apply for a new 
(enterprise specific) award. Or it may apply for variations 
to the award establishing conditions of employment specific 
to an enterprise. In the case of the latter two avenues there 
is no pre-requisite of agreement between the employer and 
union/s. The considerations of the Commission of an 
application for a new award or award variations would be 

a matter for consideration pursuant to section 26 and the 
Wage Fixing Principles. 

In my view Grounds 8, 11, 13 and 15 are made out I is 
not necessary to go to the other grounds. I would uphold the 
appeal and quash the order. 

THE PRESIDENT: In the circumstances, the appeal will 
be upheld and the decision at first instance will be quashed. 

Order accordingly. 
Appearances: Ms P.J. Giles (of Counsel) on behalf of the 

appellant. 
Mr A.J. Power (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Stewart Butchering Co Pty Ltd. 
No 1197 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER C.B. PARKS. 

28 April 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 27th day of November 1992 and having heard 
Ms P.J. Giles (of Counsel) on behalf of the appellant and 
Mr A.J. Power (of Counsel) on behalf of the respondent, and 
the Full Bench having reserved its decision on the matter, 
and reasons for decision being delivered on the 28th day of 
April 1993, it is this day, the 28th day of April 1993, 
ordered:— 

(1) That appeal No 1197 of 1992 be and is hereby 
upheld. 

(2) That the order of the Commission in application 
No 889 of 1992 made on the 27th day of August 
1992 be and is hereby quashed. 

(3) That leave be and is hereby granted to the 
appellant to amend the grounds of appeal herein 
in the terms of a document headed "Amended 
Grounds of Appeal" filed on the 26th day of 
November 1992. 

By the Full Bench, 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Commission. 
No. 30 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Parks and myself. 

This was an appeal by the abovenamed appellant 
organisation, the Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, West Australian 
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Branch (hereinafter referred to as "the AMIEU"), against 
the decision of the Commission at first instance, constituted 
by a single Commissioner. 

That decision was made on 20 December 1991 and in that 
decision, upon application by the respondent, the Western 
Australian Meat Commission (hereinafter referred to as "the 
WAMC") (the applicant at first instance), the Commission 
varied the Meat Industry (Western Australian Meat Com- 
mission—Robb Jetty Division) Award 1977 (hereinafter 
referred to as "the award") and ordered that that variation 
take effect on and from 1 February 1992 (see page 13 of the 
appeal book (hereinafter referred to as "AB")). 

The variation sought was as follows (see page 14 
(AB)):— 

"1. Clause 25.—Slaughtering of Sheep, Lambs or 
Goats—Additional Conditions of Employment: 
Delete paragraph (iii) of subclause (6) of this 
clause and insert the following in lieu thereof: 
(iii) Ram lambs shall be paid for at ordinary rate 

and 20 per cent" 
At first instance, in fact, the WAMC had sought the 

removal of the ram lamb penalty altogether. The penalty 
prescribed in the award and sought to be varied in respect 
of ram lambs was the ordinary rate plus 50%. 

This decision was the subject of an appeal also by the 
respondent, the WAMC. 

The amended grounds of appeal herein read as follows:— 
"1. The Senior Commissioner erred in law in failing 

to require the Respondent to satisfy the Commis- 
sion on a balance of probabilities that the Award 
penalty be varied. 

Particulars. 
(a) The sole evidence before the Commission 

which sought to justify the removal of the 
Award penalty was that of Mr Wyborn which 
evidence was flawed and/or unreliable and/or 
irrelevant in that: 

(i) it was based on a study conducted in 
another country; 

(ii) the study was conducted some years 
prior to the original Application; 

(iii) The sample used in the study was too 
small to provide reliable data; 

(iv) The conditions under which the study 
was conducted were so different to 
those pertaining at Robbs Jetty at the 
relevant time, and in particular, the 
process of skinning carcases was so 
different, that the results of the study 
were irrelevant to the matters before the 
Commission; 

(b) Evidence given by the members of the 
Appellant justifying the retention of the 
Award penalty was given no or insufficient 
weight by the Commission. 

(c) There was no or insufficient cogent evidence 
before the Commission of the justification 
for varying the Award penalty. 

2. The Senior Commissioner erred in law in that 
there was no or insufficient evidence to discharge 
the onus on the Respondent to show that the 
Award penalty should be varied. 

Particulars. 
The Appellant repeats Particulars (a), (b) and 

(c) of Paragraph 1 of this Amended Grounds of 
Appeal. 

3. The Senior Commissioner erred in law or in fact 
and law in ordering the variation of the Award 
penalty when there was no or insufficient evidence 
that the variation was in accordance with the State 
Wage Principles (71 WAIG 1722). 

Particulars. 
There was no or insufficient evidence:— 

(a) That there has been any change in work value 
as to the nature of the work, skill and 
responsibility required or a condition under 
which the work the subject of the Award 
penalty is performed; and 

(b) That there was any change in the nature of 
the work that constituted a significant dimi- 
nution of work requirements the subject of 
the Award penalty as to warrant the creation 
of a new classification; and 

(c) That the work the subject of the Award 
penalty had changed in work value in 
accordance, with the work value changes and 
allowances principals (sic) of the State wage 
case sufficient to allow the variation to the 
Award penalty ordered by the Senior Com- 
missioner. 

4. The Senior Commissioner erred in law in that he 
wrongly dismissed the Appellant's application 
that the reduction of the Award penalty contra- 
vened the structural efficiency principle contained 
in the State Wage Case (71 WAIG 1772). 

Particulars. 
(a) The definition of the structural efficiency 

principle adopted by the Senior Commis- 
sioner was mistaken in that it was confined 
to changes to the operations of the slaughter- 
ing team or the operations of the employer, 

(b) There is no reason to so limit the operation 
of the structural efficiency principle, which 
encompasses all matters to do with efficiency 
of the enterprise and the workforce; 

(c) Even if the Senior Commissioner correctly 
defined the structural efficiency principle 
there was sufficient evidence of changes to 
the operations of the slaughtermen or the 
employer: 

Particulars. 
(i) it was anticipated the slaughtering sea- 

son would be extended by removing the 
Award penalty; 

(ii) it was anticipated that a greater supply 
of leaner lambs would become available 
to the employer by removing the Award 
penalty; 

(iii) it was anticipated that more jobs would 
become available in the industry as a 
consequence of removing the Award 
penalty and that this evidence goes to 
changes in the operations of the em- 
ployer. 

5. The Senior Commissioner erred in law in that he 
took into account an irrelevant consideration by 
considering the fact that the employers had 
received a benefit in their earnings from the 
Award penalty for a period of eighteen (18) years. 

6. The Senior Commissioner erred in law in that he 
failed to consider or to apply the provisions of the 
Act in determining whether the proposed Award 
variation was fair and equitable. 

7. The Senior Commissioner erred in law in failing 
to require the respondent to show that circum- 
stances had materially changed since the decision 
of Cort C (53 WAIG 97) such as to justify the 
reduction of the Award penalty." 

The evidence in this matter has been canvassed in detail 
in WAMC v. AMIEU 72 WAIG 1732 (FB). 

Background. 
Since 1972, and the decision of Cort C (Midland Junction 

Abattoir Board and Others v. WA Meat Industry Employees' 
Union 53 WAIG 97), the award has piovided for a number 
of payments to be made by way of penalty. 



It would appear that the award was earlier known as or 
had a predecessor called the "Meat Industry (WA Meat 
Export Works) Award No 2 of 1971". 

Under clause 25(6)(a)(iii) of the award, there was a 
provision that employees be paid at the ordinary rate plus 
one half of the ordinary rate for each ram lamb slaughtered. 
There is, as the Full Bench found in WAMC v. AMffiU (op 
cit), a separate penalty applicable to processing lambs. 

It is probably unnecessary to say that the parties to this 
appeal are parties to the award, and that the WAMC is a 
statutory authority which conducts an abattoir business at 
Robb Jetty in this State. The AMIEU is a registered 
organisation of employees which represents "meat work- 
ers", including those employed at Robb Jetty, and did so at 
all material times. 

In 1992, there were a series of conferences before the 
Commission at first instance, constituted by a single 
Commissioner. Out of those conferences there came a "wish 
list" which seems to have been a list of matters which the 
parties hereto wished to pursue before the Commission. 

It was denied by the AMIEU that any of these events were 
related to any process directed to structural efficiency 
agreements. 

However, eventually, the WAMC made application "for 
an amendment to the Meat Industry (WA Meat Commis- 
sion—Robb Jetty) Award 1977, No 16 of 1976 in terms of 
Schedule A" to the application (see page 4 (AB)). The 
application was filed on 23 August 1991. What it sought to 
do was to delete clause 25(6)(a)(iii) so that no penalty would 
be any longer payable for the slaughter of ram lambs. 

That application was opposed by the AMIEU. Accord- 
ingly, the matter was heard by the Commission at first 
instance, which issued its reasons for decision on 18 
December 1991 (see pages 6-12 (AB)) and an order dated 
20 December 1991 (see pages 13-14 (AB)). That order 
varied the award by "amending" clause 25(6)(a)(iii) to 
provide that the penalty rate for die slaughter of ram lambs 
would be ordinary rate plus 20% instead of ordinary rate plus 
one half of ordinary rate. However, the application was not 
successful insofar as it sought to abolish the obligation to 
pay any penalty rate in its entirety. 

The case before the Commission was that the degree of 
difficulty of processing ram lambs was not such as to 
warrant the existing penalty rate being paid to the 
slaughtering team. 

Part of the case for the applicant at first instance was that 
the applicant paid its employees the penalty rate and then 
recouped that cost from die producer. Thus, for reasons of 
marketing, producdon, and as an incentive to producers, the 
penalty should be removed. Secondly, the degree of 
difficulty in processing ram lambs was not such as to 
warrant the payment of a penalty rate. 

The Commission at first instance heard evidence from Mr 
Robert John Suiter (see pages 9-10 (AB)), Mr Lindsay 
George Wybom, Mr Arthur John Totten, and three 
slaughtermen, Mr Ronald Edwin Smith, Mr Allan Harris 
Smith and Mr Ronald Keith Abbott. 

The Commission made a number of findings which we 
summarise hereunder:— 

(1) The applicant paid its employees the penalty and 
recouped it from the producer (see page 11 (AB)). 

(2) None of the issues raised went to any improve- 
ment in the structural efficiency of the enterprise, 
because there was no alteration or improvement 
suggested in the operations of the slaughtering 
team nor for the employer. A possible benefit 
might accrue to both if in the result the producers 
opted to breed greater numbers of ram lambs, as 
Mr Suiter's evidence suggested that they might 
(see page 11 (AB)). 

(3) There was no award change to be made as part of 
the implementation of the Structural Efficiency 
Principle. The Commission did not therefore 
apply that principle (see page 11 (AB)). 

(4) The penalty rate was arbitrated by the Commis- 
sion some 18 years ago and had remained in 
operation ever since that time. The employees 
concerned had received the benefit and then- 
annual and/or seasonal earnings had increased at 
that time as a result (see page 11 (AB)). 

(5) The "majority" of the evidence had indicated that 
there was a somewhat greater degree of difficulty 
processing ram lambs. However, the evidence was 
conflicting, ranging from 8% more difficult 
upwards to 24% (see page 12 (AB)). 

(6) The Commission's final conclusions (see page 12 
(AB)) were:— 
(a) Ram lambs are somewhat more difficult to 

process than other lambs. 
(b) The extra difficulty falls within a range of 8% 

to 24%. 
(c) On Mr Wybom's evidence an average of 8% 

is a reasonable figure for increased difficulty 
of pelting. 

(d) There was no evidentiary support for a 
penalty of rate and a half to reflect the extra 
degree of difficulty of processing ram lambs. 

(e) The Commission, from the foregoing, deter- 
mined a penalty of 20% as fairly representing 
the extra degree of difficulty in processing 
ram lambs. 

As we have said, the Commission at first instance 
declined to grant the application, but made an order reducing 
penalty rates by 30% from 50% to 20% of ordinary rate. 

The WAMC appealed against that decision seeking an 
order that the award be varied to provide payment for 
slaughter of ram lambs at the rate of ordinary rate only plus 
8% thereof (see WAMC v. AMIEU (op cit) (FB)). The Full 
Bench heard that appeal which alleged, inter alia, that the 
Commission had misconstrued the evidence of the witnesses 
(see grounds of appeal in WAMC v. AMIEU (op cit) (FB) 
at page 1733). The Full Bench, having heard the appeal, 
dismissed it by order dated 29 July 1992. 

This appeal before us now constitutes, in effect, a 
cross-appeal, but no notice of this appeal was listed for 
hearing at the time of our hearing the earlier appeal. 

The Full Bench made a number of findings, the relevant 
ones of which we summarise hereunder (see pages 1736- 
1737):— 

(1) Mr Suiter's evidence that the producers and the 
industry would benefit if the "penalty" for ram 
lambs were removed, was, even if accepted, not 
to be given a great deal of weight because its 
major premise was that producers would breed 
more ram lambs and that this was reduced to some 
extent by Mr R E Smith's unchallenged evidence 
that the number of ram lambs slaughtered since 
1972 had, in any event, increased. 

(2) The Commission at first instance, in finding that 
there was a greater degree of difficulty in 
processing ram lambs, obviously relied on the 
evidence of the respondent's witnesses, he having 
seen all of the witnesses in the witness box. 

(3) There was an onus of proof on the applicant to 
prove those facts, on the balance of probabilities, 
on which it relied to have the application varied. 

(4) The Commission could not attach great weight to 
Mr Wybom's evidence as to the effort required to 
pelt lambs whether ram or other, because:— 
(a) The test was carried out in New Zealand. 
(b) The sample was small. 
(c) No study had been done in this State, in 

particular at Robb Jetty. 
(d) Even if pelting were the same process in this 

State as in New Zealand, these problems 
obtained. 
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(e) Against it was the unchallenged evidence of 
three slaughtermen which demonstrated that 
pelting in this State was a component and one 
of a number of components from the process 
of slaughter from stunning to final process- 
ing. 

(f) Mr Wyborn had conceded that the wide- 
spread applicability of his study could be 
doubted. 

(g) Mr Wybom's study fell, in part, on the 
evidence of the three slaughtermen that ram 
lambs were generally larger than ewe lambs, 
in any event, and were leaner and dryer than 
wethers or ewes. 

(5) That Mr Totten's evidence could have no more 
force than that of the three slaughtermen, because 
he made much of the fact that there was no such 
category as a ram lamb, because once it was 
entire, it was treated as a ram, but, in evidence, he 
nonetheless referred to ram lambs as a separate 
category (Mr Wybom's study assumed that they 
were a separate category). 

(6) The Full Bench then concluded that there was no 
error in the exercise of discretion on the grounds 
of appeal in that appeal. 

Conclusions. 
The decision appealed against in this appeal was, as both 

Counsel correctly submitted, a discretionary decision as that 
type of decision is categorised in Norbis v. Norbis 65 ALR 
12. 

It was, therefore, for the appellant to establish that the 
Commission had erred in law or in fact in the manner 
complained of in the grounds of appeal. Insofar as the 
grounds alleged that the exercise of discretion miscarried in 
terms of the principles set out in House v. The King 55 CLR 
499, RR1A v. AWU 67 WAIG 320, Hamersley Iron Pty Ltd 
v. ADSTE 64 WAIG 852 and AMWSU v. RR1A 69 WAIG 
985, then it is not for the Full Bench to substitute its decision 
for that of the Commission at first instance. It is for the 
appellant to establish that the Commission erred in terms of 
the principles set out in House v. The King (op cit), etc. 

In addition, as was submitted by Ms Giles (of Counsel), 
the application at first instance was an application to vary 
the award. That application can only be brought under s.40 
of the Act. In relation to such an application, the 
Commission is required to exercise its discretion. The 
exercise of the discretion is governed by s.26 of the Act, the 
objects of the Act, and other relevant considerations. 

In Slow Learning Children's Group of WA (Inc) v. 
FMWU 67 WAIG 2224, the Full Bench emphasised the 
discretionary nature of the Commission's task. 

In our opinion, while providing a useful list of criteria, 
Australian Federated Union of Locomotive Enginemen v. 
Victorian Railways Commissioner (1925) 22 CAR 74 
cannot reduce the overall task of the Commission under 
s.26(l). 

It must, we think, however, be obvious that if an award 
has existed in a certain form for some time and an applicant 
seeks to vary it, then he/she/it carries the burden of proving 
those facts upon which such a variation should be made, and 
further, therefore, establishing as a matter of equity, good 
conscience, etc, that circumstances have so altered for one 
reason or another that the variation should be made. 

It would also require that there should be established that 
there had arisen new or intervening events, customs, 
developments or circumstances which, under s.26, require 
the Commission to vary the award. The subject award is an 
award limited in its duration. It was issued on 20 October 
1977, and its term was prescribed as being one year from 
the beginning of the first pay period commencing on or after 
the date of the award. 

S.40 of the Act prescribes by s.40(3) that where an award 
or any provision thereof is limited as to its duration the 
Commission may, subject to such conditions as it considers 
fit, reserve to any party to the award liberty to apply to vary 
the award or that provision (see s.4G(3)(a)). 

In any event, the section provides that the Commission 
shall not, within the specified term, vary the award or that 
provision, as the case may be unless and to the extent that 
it is satisfied that circumstances have arisen since the time 
when the specific term was fixed, which would make it 
inequitable and unjust not to do so. 

However, it would appear that notwithstanding that the 
term of this award has expired, and expired quite some years 
ago, the application could still be brought by the appellant 
as a party to the award under s.40(2), notwithstanding that 
no liberty to apply to vary the award was reserved. In any 
event, that was not argued before us. 

We will assume that the application could proceed under 
s.40(2), in which case s.26 applies and not of course 
s.40(3)(b)(i). 

We should add that the Commission at first instance had 
the advantage of observing the witnesses, and that, insofar 
as it was apparent, that it accepted the evidence of the 
respondent's witnesses who were the three slaughtermen. It 
was entitled so to do. 

We assume, as we are entitled to do, having regard to 
Jones v. Hyde 85 ALR 23 and Abalos v. Australian Postal 
Commission (1990) 171 CLR 167 (applied in Shire of 
Esperance v. Mouritz 71 WAIG 891) that this was the case. 

One exception to that, of course, is the evidence of Mr 
Wybom which we have already dealt with above. 

It is also necessary to observe that the point at issue in 
this appeal was a narrow one. It was not whether the 
application to vary the award by abolishing the allowance 
should have been granted. It was whether the Commission 
at first instance erred in reducing the penalty in the terms 
in which it did. 

We should say that findings as to the evidence upon which 
the Commission was entitled to rely were made in WAMC 
v. AM1EU (op cit) (FB), and we have referred to those 
above. 

We would, however, make one or two observations as to 
the evidence. 

In our opinion, Mr Suiter's evidence was too remote, in 
any event, to justify a reduction. It was at test this. If the 
producers do not have to pay this penalty, as they currently 
have to, then they will breed more ram lambs because it will 
be more profitable to do so. Hence, there will be a longer 
slaughtering season and more work and more wages. 

Apart from the observations already made as to that 
evidence and the defect in it (supra), and in WAMC v. 
AMIEU (op cit) (FB), it could not be said that it was more 
probable than not that that event would occur, putting Mr 
Suiter's evidence at its best. 

However, the evidence on which the Commission at first 
instance relied was evidence which was given as to the 
percentage of work effort which had been reduced since Cort 
C's decision 21 years ago. 

Mr Wybom's evidence has teen canvassed in detail in the 
previous appeal. Put at test, Mr Wybom's tests revealed, as 
we have said above, that the extra impulse required for 
lambs was 8%, although there was some reference to 24%. 
This was achieved by measuring the task of "pelting" and 
the effort involved in that task, with a computer with which 
a load cell was "interfaced" (see exhibit 3, page 96 at page 
209 (AB)) (on a farm in New Zealand). In that process there 
was a mechanical device used to finish pelting by pulling 
the pelt off the hindquarters. The pelting procedure involved 
suspension of carcasses by their forelegs with pelt removal 
occurring downwards from the forequarter to the hindquar- 
ter. 

At test, that evidence revealed that ram lambs required 
8% more effort during a pelting operation as it is carried out 
in New Zealand on the basis of differences in characteristics 
due to difference in sex. 

Alternatively, portion of a slaughtering operation which 
had not teen measured in percentage terms might involve 
8% more effort. All things being equal in Australia and New 
Zealand, there is no evidence that 8% more effort is required 
in the whole operation, and it is a logical conclusion that if 
8% more effort is required for pelting, and there is evidence. 
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as there was, that greater effort was needed in the processing 
of a ram lamb, then the percentage of extra effort would vary 
between 8% and 100%. In other words, if pelting is more 
difficult for ram lambs, on the applicant's own evidence, 
then how much more effort is required in the whole 
operation? 

Similarly, the figure of 24% more impulse was canvassed. 
The Commission at first instance referred to a figure of 24% 
which it used in a range of 8% to 24%. The only evidence 
of those figures is in exhibit 3, page 95 (page 208 (AB)). 
That revealed that 24% more impulse had to be applied for 
pelting ram lambs than for ewe or cryptorchid lambs, of 
which only one-third of this increase was related to the 
distinct sexual category, and distinct from weight. 

Our comments just made refer to the inconclusive 
significance of both those figures. 

There was no other evidence to support the Commission's 
findings as to the figures of 8% to 24%, or, indeed, excluding 
the evidence of Mr Totten, that the effort required, if one 
were to project 8% to 24% increase in pelting, and that were 
applicable in Australia, would be less than 50%. 

Mr Murfett (of Counsel) purported to suggest that there 
was evidence that the job was easier and that that came from 
Mr Totten. Mr Totten was able to give some detailed 
evidence of some tasks which were easier. Indeed, he 
described the old pelting job as 75% easier and that doing 
the briskets was easier. His evidence in relation to pelting, 
of course, contradicted the evidence of the other witness, Mr 
Wyborn, who was called by the applicant. Mr Tbtten 
conceded that some areas in the process were slightly more 
difficult in the slaughtering of ram lambs. His evidence in 
cross-examination was that it was not certain that ewe lambs 
were easier than ram lambs. There was evidence to the 
contrary from the three slaughtermen. This evidence has 
already been canvassed in detail in the other appeal (WAMC 
v. AMIEU {op cit) (FB)). 

The appellant's case was that there was no evidence upon 
which the penalty could be reduced. 

Ground 1 
That ground went to the onus of proof, which it was 

alleged had not been satisfied. For the reasons set out in 
WAMC v. AMIEU {op cit) (FB), Mr Wyborn's evidence 
was irrelevant and unreliable. He made a fatal concession 
that the survey was not necessarily of widespread applica- 
tion. In any event, at best, for the reasons which we have 
already set out {supra), little weight can be attached to Mr 
Wyborn's evidence. In any event, too, Mr Wybom's 
evidence contradicts that of Mr Totten, to some extent. As 
we have already indicated, extended to its logical conclu- 
sion, Mr Wyborn's evidence would indicate that 8% is the 
least amount of extra effort required to process a ram lamb 
since his test was confined to pelting only. Conceivably, if 
that increase were projected over every phase of the process, 
(and no-one in evidence said that that would not be the case), 
then the extra effort might be substantially more than 50%. 

Further, Mr Totten's evidence flies in the face, to some 
extent, of Mr Wybom's evidence, if Mr Wybom's evidence 
were to have applicability in Australian conditions, which 
was what the applicant obviously asserted by calling him. 
Little weight can be attached to Mr Totten's evidence 
therefore, on its face, that the work was easier in some areas, 
or, indeed, that it was easier than 50%. His evidence was by 
no means conclusive, nor was it to be preferred to that of 
the witnesses for the AMIEU at first instance. 

In any event, in WAMC v. AMIEU {op cit) (FB) at page 
1736, his evidence was otherwise found by die Full Bench 
to be flawed, as we have set out in those reasons. We repeat 
those findings here. 

The evidence of the AMIEU's witnesses therefore, read 
together, was not sufficient to discharge the onus upon it. 

Mr Murfett submitted that the particulars did not reflect 
the ground. However, they do, and, in particular, ground 1(c) 
does. These grounds were not mere attempts to quarrel with 
particular points of evidence, but went to the evidence 
generally. 

Mr Murfett's submission that Mr Totten's evidence was 
ignored can be met with the reply that the Commission at 
first instance preferred the evidence of the respondent's 
witnesses, which it was entitled to do (see Jones v. Hyde {op 
cit) and Abalos v. Australian Postal Commission {op cit)). 
Nothing was submitted which was contrary to this view. As 
we have illustrated above, by reference to the evidence and 
the findings of the evidence set out in WAMC v. AMIEU 
{op cit) (FB), which we repeat here, as that was a correct 
approach. 

The reference by Mr Totten to there being another penalty 
for ram lambs was in error and is so found to be upon appeal 
in that case. There were found to be separate penalties for 
rams and for ram lambs. 

Mr Murfett's submissions as to the weight to be attached 
to Mr Wybom's evidence is, we think, met by what we have 
already said about it above and what was said by the Full 
Bench in WAMC v. AMIEU {op cit). 

To highlight that point, we refer to his evidence that rams 
and ewes differ and also his answer "... you might say. It's 
anybody's guess as to how these sheep compare with other 
farms throughout the region much less the whole country 
much less Western Australia" (see page 56 (AB)). 

Mr Murfett also submitted that only one witness could say 
that the award, as it stood prior to the Commission's order 
in this matter, was justified. However, it was not for them 
to say so. The Commission decided the award on the 
evidence before it at the time. The award stood and stands 
as it is. 

Next, the evidence, in the end, cannot lead to the 
conclusion, on the balance of probabilities, that a figure of 
8%, 20% or 24% is warranted, or that a figure less than 50% 
is warranted. In particular is it to be noted that none of the 
evidence of Mr Totten could be directed to a particular 
figure. 

Ground 2 
Under that ground it is alleged that, for the same reasons 

as ground 1 alleges, there was insufficient evidence to 
support the decision of the Commission at first instance. For 
the reasons we have set out above, there was no or no 
sufficient evidence to support the finding which the 
Commission made and the order which it made and that 
ground is made out. 

Ground 3 
This ground relied on the submission that to vary the 

award, was an act done contrary to the principles, and, in 
particular, the Work Value Changes Principle which the 
Commission at first instance (see pages 7 and 11 (AB)) 
found did not apply. 

The submission was that the Commission was bound by 
the Wage Fixing Principles, which, of course, it was in terms 
of CWAI v. FMWU and Others 69 WAIG 3219 per Brinsden 
J. 

Mr Murfett submitted that that question had not been 
raised at first instance and ought not to be considered now. 
However, he himself referred to Mr Kucera making 
submissions with reference to the National Wage Case and 
that the application in this matter amounted to negative cost 
cutting. Therefore, it is quite clear that this matter was 
properly raised upon appeal, having been sufficiently raised 
at first instance. In any event, on the authority of George 
Moss v. FCU 70 WAIG 3040 and O'Brien and Others v. 
Komesaroff (1982) 150 CLR 310, the point is one of 
interpretation and not one such as to have involved calling 
further evidence at first instance. The point can be properly 
raised. 

The Wage Fixing Principles were directly canvassed, at 
first instance, and, indeed, the Commission decided whether 
they applied. 

Mr Murfett's major submissions, however, were that the 
Wage Fixing Principles do not apply to proceedings such as 
this. The submission was that they relate to wage fixing and 
productivity, minimum rates, adjustments and similar 
matters, and not to an application such as this to vary the 
award. 
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Further, he submitted that the principles apply only to 
claims to increase conditions under awards and not to 
decreases, and, next, he submitted that the Allowances 
Principle (71 WA1G 1730-1731) were not confined to 
changes. In any event, the submission went to the evidence 
of Mr Tbtten at pages 69, 70, 77, 79 and 81 (AB), that 
processing had become easier, including the fact that pelting 
was 75% easier, as was brisketting. In other words, there was 
significant new evidence of changes in techniques and 
changes in the process. 

Ms Giles' submission was that there was no or no 
sufficient evidence that the variation was in accordance with 
the appropriate principles. She submitted that the Commis- 
sion had focussed on the Structural Efficiency Principle and 
took us to a number of National Wage Decisions, those of 
1988, 1989 and 1990. 

The Commission referred to the question of whether the 
application was "ultra vires" the State Wage Fixing 
Principles (71 WAIG 1728), because it amounted to 
negative cost cutting. The passage from the Commission in 
Court Session's decision on those principles is set out at 
page 7 (AB) and reads as follows:— 

"To assist parties in addressing enterprise bargain- 
ing we adopt what the Australian Industrial Relations 
Commission states on "Negative Cost Cutting". No 
employee should lose any existing entitlement to 
earnings, award or overaward, for working ordinary 
hours of work as a result of any award change made 
as part of the implementation of the Structural 
Efficiency Principle (op cit p. 46)." 

We also observe what the Commission in Court Session 
said at page 1728:— 

"We note that previously under that Principle ((ie) 
the Special Case Principle) the requirements of 
negative cost or public interests had to be met. Under 
the new Special Case Principle no such criteria are laid 
down. Nevertheless, enterprise bargaining is condi- 
tioned by the requirement to achieve changes in line 
with the thrust of the Structural Efficiency Principle." 

The submission on behalf of the WAMC was that removal 
of the ram lamb penalty was not one of those matters 
incorporated in the structural efficiency implementation 
agreement, which we were told, as was the Commission at 
first instance, the parties had reached. The details of that 
agreement were not before us. 

The Commission at first instance referred to the gist of 
Mr Suiter's evidence, to which we have referred above, and 
to other evidence and found (see page 11 (AB)) that, neither 
because it was said that the penalty should be removed as 
an incentive for production, nor because the degree of 
difficulty in processing ram lambs was not such as to justify 
removal of the penalty, were these matters related to 
structural efficiency. In other words, this was not an award 
change made as part of the implementation of the Structural 
Efficiency Principle. 

On 24 July 1991, before this application was made, the 
Commission in Court Session had already noted that 
enterprise bargaining was conditioned by the requirement to 
achieve changes in line with the thrust of the Structural 
Efficiency Principle, noting the negative cost cutting, to 
which we have referred above. There follows (see 71 WAIG 
1728):— 

"No employee should lose any existing entitlement 
to earnings, award or over-award, for working ordinary 
hours of work as a result of any award change made 
as part of the implementation of the Structural 
Efficiency Principle (op cit p 46)." 

The Work Value Changes Principle, which it was 
submitted also applies, is set out at 71 WAIG 1731 and reads 
as follows:— 

"(a) Changes in work value may arise from changes in 
the nature of the work, skill and responsibility 
required or the conditions under which work is 
performed. Changes in work by themselves may 
not lead to a change in wage rates. The strict test 
for an alteration in wage rates is that the change 

in the nature of the work should constitute such 
a significant net addition to work requirements as 
to warrant the creation of a new classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and 
the altered rates may be applied only to employees 
whose work has changed in accordance with this 
Principle. 

(b) ... 
(c) The time from which work value changes in an 

award should be measured is, unless extraordinary 
circumstances can be demonstrated in Special 
Case proceedings, the date of operation of the 
second structural efficiency adjustment allowable 
under the September 1989 State Wage Decision. 

(d) Care should be exercised to ensure that changes 
which were or should have been taken into 
account in any previous work value adjustments 
or in a structural efficiency exercise are not 
included in any work evaluation under this 
Principle. 

(e) Where a significant net alteration to work value 
has been established in accordance with this 
Principle, an assessment will have to be made as 
to how that alteration should be measured in 
money terms. Such assessment should normally 
be based on the previous work requirements, the 
wage previously fixed for the work and the nature 
and extent of the change in work. However, where 
appropriate, comparisons may also be made with 
other wages and work requirements within the 
award or to wage increases for changed work 
requirements in the same classification in other 
awards provided the same changes have occurred. 

(f) ... 
(g) ... 
(h) Any changes in the nature of the work, skill and 

responsibility required or the conditions under 
which the work is performed, taken into account 
in assessing an increase under any other Principle, 
shall not be taken into account in any claim under 
this Principle." 

In 1991, the 1989 National Wage Case was adopted by 
this Commission in the 1991 State Wage Case. It had 
extended the 1989 principles without amendment. The 
Commission in Court Session in that case, (ie) 71 WAIG 
1723 at 1727-1728 observed:— 

"The Principles under which the wage fixing system 
will function are comprehensive, coherent and consis- 
tent with the course of developments within which 
parties have operated since 1987. The Principles 
provide for the continuing availability of Structural 
Efficiency wage adjustments under the 1989 National 
Wage Decision ..." 

There is no or no sufficient evidence that the so called 
"wish list" conferences are or were part of the structural 
efficiency process, in particular, that the "wish list" 
conferences were part of that process. If they were, then, 
plainly, this application should not have been entertained 
since it was a matter which should have been dealt with as 
part of that process (see United Firefighters Union of 
Australia (Qld Branch) v. Qld Fire Services Association 
(1990) 32 AILR 175). 

The evidence from the bar table was that the ram lamb 
penalty removal from the award was not part of any 
structural efficiency implementation agreement (see page 18 
(AB)). 

At first instance, Mr Adams, who appeared for the 
WAMC, did not, in submissions, deny that the concept of 
negative cost cutting applied, but submitted that the concept 
of negative cost cutting was one which should be considered 
in the overall context of the matter before the Commission. 

The application herein was filed on 23 August 1991. That 
was after the State Wage Decision (71 WAIG 1723). That 
decision and what it ordered was based on the underlying 
strategy which had characterised the centralised wage fixing 
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system since 1987, namely the conditioning of wage 
increases to the adoption of measures calculated to raise 
efficiency and productivity and to reduce costs (our 
emphasis). 

In 1987 (67 WAIG 435), the State Wage Case dealt with 
First and Second Tier payments. That decision contained the 
Work Value Changes Principle (67 WAIG 441) in almost 
identical terms to what was in 1991. 

It is quite clear that the Commission has decided that no 
employee should lose any existing entitlement to earnings 
in an award or overaward as a result of any award change 
as part of the implementation of the Structural Efficiency 
Principle (71 WAIG 1728). We are not satisfied that this 
matter is part of the structural efficiency process, or that that 
principle applies. However, the Work Value Changes 
Principle prescribes that changes in work by themselves may 
not lead to a change in work rates (71 WAIG 1731). 

At pages 1729-1730, the Commission in Court Session 
said this:— 

"These Principles have been developed with the aim 
of providing, for their period of operation, a clear 
framework under which all concerned—employers, 
employees and their unions, governments and tribu- 
nals—can co-operate to ensure that labour costs are 
monitored; that measures to meet the competitive 
requirements of industry and to provide employees 
with access to more varied, fulfilling and better paid 
jobs are positively examined and implemented; and 
that lower paid workers are protected. 

The Principles provide that movements in wages and 
salaries and improvements in conditions—whether 
they occur in the public or private sector, whether they 
be award or overaward and whether they result from 
consent or arbitration—must fall within the level 
allowable in accordance with the State Wage Decision 
of 17 June 1991. 

In considering whether wages and salaries or 
conditions should be awarded or changed for any 
reason either by consent or arbitration, the Commission 
will guard against contrived arrangements which would 
circumvent these principles and their aims." 

In our opinion, therefore, since wage movements are to 
be considered by the Commission in the light of the 
principles; and the principles are "comprehensive, coherent 
and consistent with the course of developments within 
which parties have operated since 1987", this application 
was based on a negative cost cutting exercise which is, in 
fact, contrary to the overall scheme of the principles, 
including the Work Value Changes Principle, at least by 
implication. 

The Commission at first instance failed to give any or any 
sufficient weight to the principles and the scheme of them, 
in particular, the Work Value Changes Principle, and to that 
end ground 3 succeeds. 

Ground 4 
It was submitted that the definition of structural efficiency 

by the Commission at first instance was too narrow. In that 
context, Ms Giles took us to the 1991 State Wage Case (71 
WAIG 1723 at 1728) to which we have just referred, as well 
as the 1989 National Wage Case (32 AILR 286). 

The Wage Fixing Principles are, as was submitted, akin 
to a code, otherwise wage increases and/or reductions would 
occur outside them. 

The Commission at first instance erred, it was submitted, 
in finding that because the award penalty variation was not 
part of the structural efficiency exercise, the Commission 
need not comply with the principles. 

Further, again, it was submitted that it was negative cost 
cutting, in any event. 

Mr Murfett submitted, of course, that the Commission 
was right not to find that the Structural Efficiency Principle 
applied. Since the producers paid the penalty, not the 
employers, it could not be regarded as cost cutting. In any 
event, negative cost cutting only applied to enterprise 
bargaining. 

Next, Mr Murfett submitted that the definition by the 
Commission at first instance of the Structural Efficiency 
Principle was not intended to be exhaustive. In any event, 
since this was a s.40 matter, the decision in CWAI v. FMWU 
and Others (op cit) did not apply and the Commission was 
not bound to apply the principle. 

Ms Giles submitted that RRIA v. CMEWU 72 WAIG 25 
was authority for the proposition that an allowance could not 
be reduced and that there was no separate structural 
efficiency process occurring. 

We make the following observations. 
Firstly, since 1987, as some of the above quoted dicta say, 

there has been a comprehensive on-going set of Wage Fixing 
Principles to cover wage fixing. 

Secondly, these have included, as an ingredient a 
"principle" that there be no negative cost cutting. 

Thirdly, the Commission was bound to give proper 
weight to the principles (see CWAI v. FMWU and Others 
(op cit)). Indeed, it is fair to say that following Nicholson 
J (with whom Wallwork and Owen JJ agreed) in RRIA v. 
AMWSU and Another (Appeal No 32 of 1991) (unreported) 
(IAC) at pages 26-27, the Commission at first instance was 
required to apply the principles, because each of the 
principles is the subject of a General Order. The application 
was therefore to be resolved only in accordance with the 
principles. 

Fourthly, upon the principles, as augmented and altered 
in the 1991 State Wage Decision, and applying the National 
Wage Decisions, as all State Wage Decisions have done 
since 1986, at least, this application sought to achieve 
negative cost cutting contrary to the Wage Adjustments 
Principle. 

Fifthly, Mr Murfett's submission that the employers did 
not pay the penalty rates, but the producers did, does not 
reflect the evidence. We say that because the evidence was 
that the producers paid the penalty rates to the employer, the 
respondent, who then paid the employees. 

For those reasons, the Commission at first instance erred 
in law. That ground is made out. 

Ground 5 
It was Ms Giles' submission that a "judicial" body 

should not take into account irrelevant considerations (see 
House v. The King (op cit)). The Commission at first 
instance had erred in this matter, she submitted, by taking 
into account the fact that the employees had received the 
penalty for 18 years, and that their seasonal and annual 
wages had increased as a result. 

The Commission did not explain the relevance of this 
factor, nor is there any apparent relevance. Indeed, if it were 
relevant, it should go, she submitted, to retaining the penalty 
rate because it was part of their normal earnings. There is 
much to be said for that submission. It forms, it is fair to say, 
part of the equity and the substantial merits of the case. 

Mr Murfett submitted that that was not so, and, indeed, 
that the amount had not been taken into account. 

Firstly, the Commission erred if it took into account an 
irrelevant consideration (see House v. The King (op cit)) in 
exercising, as it was exercising a discretionary power (see 
Falkirk Assurance Society Ltd v. Life Insurance Commis- 
sioner (1975) 50 ADR 324 at 329 (HC) and R v. Trebilco 
and Others; ex parte F S Falkiner and Sons Ltd (1936) 56 
CLR 20 at 32). 

The Commission's duty was to have regard to all matters 
which it was bound by statute expressly or impliedly to 
consider, but not to have regard to irrelevant matters. 

At page 11 (AB), the Commission at first instance said:— 
"It must be firmly borne in mind that the penalty rate 

was arbitrated by the Commission some eighteen (18) 
years ago and has remained in operation since that time. 
Thus the employees concerned have received the 
benefit of the provision over that same time period and 
their annual and/or seasonal earnings increased as a 
result." 
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It was clearly a matter which the Commission at first 
instance did take into account. The Commission on page 11 
(AB) deals with a number of findings which it makes and 
which lead up to and support its final findings or conclusions 
(see page 12 (AB)). That is one of them. 

As we read the decision, the Commission was relying on 
this finding in the exercise of its discretion. The Commis- 
sion, indeed, repeats this finding as a relevant consideration 
in deciding the operative date of the variation (see page 12 
(AB)). It was an irrelevant consideration that the penalty and 
the benefit it had conferred upon employees covered by the 
award lasted for 18 years. The fact was that the award so 
prescribed and until it was varied would continue to do so, 
and it was the duty of the employer party to the award to 
pay it. It was not a matter which was relevant to the 
application to vary the award at all. In relying on that 
irrelevant consideration, the Commission erred, and that 
ground is made out. 

Grounds 6 and 7 
Ms Giles' submission was that the Commission at first 

instance erred in law in failing to consider or apply the 
provisions of the Act in determining whether the variation 
was fair and equitable (ground 6). 

As to ground 7, the submission was that the Commission 
had erred in failing to find that the appellant had failed, in 
the circumstances, to establish that circumstances had 
significantly altered since Cort C's decision. 

We have already set out above what was required to be 
established under s.40 of the Act. 

The evidence was not, for the reasons we have already set 
out, such as to establish that the award should be varied. 
Indeed, the following conclusions were opened to be 
reached:— 

(1) Mr Wybom's study is irrelevant and/or limited 
and/or of doubtful weight, even if it supports the 
respondent's case, which for reasons we have set 
out above it may not do. 

(2) The report concentrated on pelting and that as a 
component was not quantified as part of the whole 
component of processing at Robb Jetty. 

(3) Ram lambs are, in any event, more difficult to 
process than ewe lambs, and the Commission at 
first instance correctly so found. 

(4) The Commission erred in finding that the degree 
of difficulty fell within the range of 8% to 24%, 
for the reasons which we have set out above. 
Further, this was because the only reference to the 
figures, in Mr Wybom's evidence, related to the 
comparative difficulty in pelting ewe and ram 
lambs. 

(5) It was for the WAMC to establish that the rate of 
ordinary rate plus 50% should not apply. Given all 
of the evidence, and for the reasons we have set 
out above, this was not established. 

For those reasons, those grounds are made out. 
For all of those reasons, the exercise of the discretion 

miscarried, and, in addition, there were errors of law which 
justify this decision being found to be in error. 

The appeal is upheld and the decision at first instance will 
be quashed. 

COMMISSIONER GREGOR: On the 20th of December 
1991 the Commission constituted by a single Commissioner 
varied the Meat Industry (Western Australian Meat Com- 
mission—Robb Jetty Division) Award 1977 by amending 
Clause 25.—Slaughtering of Sheep, Lambs or Goats— 
Additional Conditions of Employment so that the rate for 
ram lambs in paragraph (iii) of subclause (6) would carry 
a penalty of 20 per cent. This changed the award so that the 
amount previously prescribed was reduced by 30 per cent 
The Australasian Meat Industry Employees' Union, Indus- 
trial Union of Workers, West Australian Branch (AMIEU) 
appealed against the decision of the Commission as did the 
Respondent in this matter, the Western Australian Meat 
Commission (WAMC). The appeal by the WAMC was 
heard and determined by the Full Bench and is reported in 

volume 72 of the Western Australian Industrial Gazette at 
page 1732. The findings of the Full Bench on that appeal 
are relevant in these proceedings. 

The first ground of this appeal alleges as follows: 
"The Senior Commissioner erred in law in failing 

to require the Respondent to satisfy the Commission on 
a balance of probabilities that the Award penalty be 
varied." 

In support of this proposition the AMIEU advanced a 
number of particulars in support. It says that the sole 
evidence before the Commission advanced by WAMC to 
justify the removal of the pre-existing penalty came from Mr 
Wybom. That evidence was flawed or unreliable or 
irrelevant because it was based on a study (the Wybom Test) 
conducted in New Zealand. The study was questionable 
because it took place some time ago. The sample used was 
so small as to call into question its reliability. In any event 
the conditions under which the study was conducted were 
different to those which pertain at the Robb Jetty works of 
the WAMC, where the process of skinning carcasses were 
so different that the results of the study were, and must be, 
irrelevant In further particulars in support, the AMIEU 
advances a proposition that no or insufficient weight was 
given to evidence of its members when they told the 
Commission that there was justification in retention of the 
allowance. Nor was there any other evidence that was cogent 
which would draw the Commission to the conclusion that 
there was a justification for varying the award penalty in the 
way in which it did. 

As mentioned previously in WAMC v. AMIEU (op cit) 
the Full Bench made findings which are relevant to this case. 
In my view those findings which appear at pages 1736 and 
1317 of the decision of die Full Bench are at point and His 
Honour has summarised these in his Reasons in this matter. 
I respectfully concur with the summary he has made and 
believe that it leads one to the conclusion that the allegation 
of the Appellant in this matter in Ground 1 of its appeal is 
correct. 

I say so because it appears that the Commission at first 
instance concluded after hearing the evidence that there was 
an additional penalty involved in the work in question which 
ranged from 8 per cent to 24 per cent It concluded, finally, 
that 20 per cent is an appropriate penalty. When one 
examines the evidence there is no underpinning at all for the 
conclusion. There is no examination of the premise on which 
the Wybom Test was erected. That is there is no comparison 
between a test, which has the potential because of its size 
to be statistically invalid in any event, with the work which 
is done by WAMC at Robb Jetty in this area. There is no 
examination of the proposition that the method of work at 
Robb Jetty is different to the methods used in the test. In 
fact, the technique is fundamentally different in that in the 
Wybom Test sheep were treated hanging from the foretrot- 
ters whereas the sheep at WAMC are treated hanging from 
the back legs. This is a fundamental difference in itself 
which does not appear to have received any attention in the 
decision. As the Full Bench found in its Decision in WAMC 
v. AMIEU (op cit) even the originator of the study had 
doubts about the widespread applicability of it. 

It is clear to me that the fundamental underpinning 
necessary for the findings which were published in the 
Reasons at first instance is not and can not be drawn from 
the evidence therein presented. Therefore the exercise of 
discretion which reside in the Commission on first instance 
miscarried in terms of the principles which are described in 
House v. The King 55 CLR 499 and RRIA v. AWU 67 
WAIG 320. 

I conclude oh the basis of the foregoing that Ground 1 of 
the appeal has been made out. Insofar as Grounds 3 and 4 
allege contravention of the State Wage Principles are 
concerned I generally agree with the conclusions of His 
Honour the President. However I would add it is clear that 
the Wage Principles do provide a policy framework within 
which all wage and condition variations either positive or 
negative must be considered. If the application at first 
instance did not attract the discipline of the Structural 
Efficiency or Enterprise Bargaining Principles it was a the 
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least the subject of the Special Case Principle. If that 
Principle had been applied, and it was not, the Commission 
in Court Session which is also bound by the Wage Principles 
would have had to apply them. Clearly what would be 
applied in such a proceedings is the Work Value Principle. 
However the first step, that is the referral as a Special Case, 
did not occur at first instance. Therefore the Wage Principles 
were not applied and that was an error. Ground 3 and 4 are, 
in my view, made out. 

I agree with and adopt the reasons and conclusions of His 
Honour on Grounds 5,6 and 7.1 would allow the appeal and 
quash the decision at first instance. 

THE PRESIDENT: In the circumstances, the appeal is 
upheld and the decision at first instance will be quashed. 

Order accordingly 

Appearances: Ms P.J. Giles (of Counsel) and with her Mr 
B.L. Tfee (of Counsel) on behalf of the appellant. 

Mr N.J. Murfett (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 

Western Australian Meal Commission. 

No. 30 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER C.B. PARKS. 

8 April 1993. 

Order. 

THIS matter having come on for hearing before the Full 
Bench on the 13th day of November 1992 and having heard 
Ms P.J. Giles (of Counsel) and with her Mr B.L. Tfee (of 
Counsel) on behalf of the appellant and Mr N.J. Murfett (of 
Counsel) on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 8th day of April 1993, it is 
this day, the 8th day of April 1993, ordered as follows:— 

(1) That leave be and is hereby granted to the 
appellant to amend the grounds of appeal in the 
terms of the " Amended Grounds of Appeal'' filed 
herein on the 18th day of June 1992 and appearing 
between pages 3-4 of the appeal book. 

(2) That appeal No 30 of 1992 be and is hereby 
upheld. 

(3) That the decision of the Commission in applica- 
tion No 1297 of 1991 made on the 20th day 
December 1991 be and is hereby quashed. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

11049—2 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sally Lorraine Peters 

(Appellant). 

and 
Penrhos College 

(Respondent). 

No 1016 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER O.K. SALMON. 
COMMISSIONER R.N. GEORGE. 

4 May 1993. 

Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision 
of Commissioner George and myself. 

This was an appeal against the decision of the Commis- 
sion at first instance, constituted by a single Commissioner 
It was properly brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

The appeal was against a decision of the Commission 
contained in an order dated 29 July 1992 (see page 29 of the 
appeal book (hereinafter referred to as "AB")) wherein it 
dismissed an application by the appellant herein, Ms Sally 
Lorraine Peters (hereinafter referred to as "Ms Peters"), 
brought under s.29(b)(i) and (ii) of the Act claiming that she 
was unfairly dismissed by the respondent herein, Penrhos 
College (hereinafter referred to as "Penrhos"), and that she 
had been denied payment of contractual benefits. 

The amended grounds of appeal herein we set out for 
convenience hereunder (see pages 4-6 (AB)):— 

"1. The Commissioner erred in fact and in law by 
failing to take into proper consideration the role 
and application of the procedures set out in (sic) 
specifically relating to the 'teacher appraisal' 
process contained in Appendix I of the Independ- 
ent School Teachers Award No. 27 of 1976 to 
which the Respondent was a party when determin- 
ing the fairness of Appellants dismissal. 

2. The learned Commissioner erred in fact by finding 
that the letter of 27 August 1991 from the 
Principal of the Respondent to the Appellant 
(Transcript Exh.—G.2.) cited: 
"— inability to properly discipline academically 

weaker students 
— inappropriate methodology of teaching (a 

lecturer rather than a teacher) 
— an attempt to circumvent the authority of the 

Head of department 
as being the basis for the Principal's decision that 
the employment relationship should be brought to 
an end by one means or another." 

The finding is against the evidence as the 
exhibit referred to in this paragraph does not cite 
the matters stated above. 

3. The learned Commissioner erred in fact and in law 
by failing to take into proper consideration 
whether the Appellant had been adequately 
warned and counselled by the Respondent of her 
perceived shortcomings and whether a decent 
interval was allowed for the Appellant (sic) show 
improvement in her performance. 

The error of fact was against the weight of 
evidence that showed the Appellant had not been 
adequately warned or counselled of her perceived 
short comings between the employment of Re- 
spondent's Principal, Mr Rixon in 1986 and the 
Appellants dismissal in August 1991. 
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4. The Commissioner erred in fact and in law in 
concluding that: 

"The application stands or fails (sic) on the 
question of Ms Peter's (sic) being able to satisfy 
the educational needs of her less able students. 
The on going complaints are evidence that she was 
unable or unwilling to do so, perhaps because she 
does not recognise the need exists." 
The etror of fact and law is that the weight of the 
evidence shows that complaints against the Appel- 
lant and her perceived shortcomings were not the 
subject of a warning or warnings or counselling 
prior to her dismissal and therefore the Respon- 
dents action in dismissing the Appellant was so 
harsh and unconscionable as to warrant a finding 
of unfair dismissal and an order for reinstatement. 

5. The learned Commissioner erred in law by 
allowing into evidence and relying on evidence or 
giving undue weight to evidence adduced by the 
Respondent critical of the Appellant that related 
to a period of her employment not relevant to the 
Appellants application. 

Particulars 
(a) 5 April 1977—Memo—Dr Homer to Miss 

Tilley. (Transcript—Exhibit G7). 
(b) 2 November 1983—Memo—B. Harman to 

Rev. A.E. Green (Transcript—Exhibit G5). 
(c) 23 January 1984—Letter—Rev. Green to 

Miss S. Peters (Transcript—Exhibit G6). 
The learned Commissioner's error was 

against the weight of evidence that the 
criticisms referred to in this paragraph were 
addressed. (Transcript—Exhibit HI6). 

6. The Commission erred in fact and in law relying 
on and giving undue weight to the evidence of the 
respondents (sic) in respect of complaints against 
the Appellant and drawing the conclusion that the 
three (sic) had been regular and constant com- 
plaints over a decade. 
(a) The Commissioner gave little or no weight 

to the evidence of Ms Pam Stubbs head of the 
mathematics department at the Respondent 
school 1987 and 1988 (sic) and direct 
superior of the Appellant who was not aware 
of the Appellant being the particular subject 
of complaint any more than any other 
teacher. 

(b) None of the Appellants fellow teachers called 
as witnesses gave evidence of complaints 
against Ms Peters. 

(c) The only documentary evidence provided by 
the Respondent to support its allegations of 
complaints against the Appellant were Ex- 
hibit G7 and exhibit G5 which related to a 
period of employment not relevant to the 
Appellants application. 

7. The Commissioner erred in fact and in law by 
inferring or alternatively concluding that the 
Respondent's Principal's letter of August 1987 to 
the Appellant (Transcript Exhibit G4) was or 
could be "... more than four years notice of 
termination ..." 

Particulars 
A period of four years is too lengthy a period to 
constitute a warning. 

8. The learned Commissioner erred in fact and in law 
by failing to take into proper consideration the 
Appellants length of service with the Respondent 
in determining whether the Appellant was unfairly 
dismissed. 

Particulars 
The Appellant had been a Tfeacher at the Respon- 
dent's school for 16 years prior to her dismissal. 

9. The Commissioner erred in fact and in law in 
concluding and then applying as the relevant test 

to the Appellant that "... The professional does 
not need to be warned that his employment is in 
jeopardy unless some aspect of the performance 
is markedly improved." 

10. The Commissioner erred in fact in concluding that 
attempts by the current head of mathematics at the 
respondent school to help and guide the Applicant 
were rebuffed or at best they failed because there 
was no real or effective communication between 
the Appellant and the head of mathematics. 

Particulars 
(a) The conclusion is a non sequitur 
(b) The Commissioner erred in relying on and 

giving undue weight to the evidence of the 
Respondents head of mathematics in drawing 
the conclusion. 

11. The Commissioner erred in not giving sufficient 
weight to Exhibit H6 in assessing the Appellant's 
performance. 

Particulars 
There was no evidence presented to contradict this 
exhibit 

12. The Commissioner erred in fact in concluding the 
Appellant was not able to satisfy the educational 
needs of her less able students by relying on and 
giving undue weight to the respondents witnesses. 

13. The learned Commissioner did not or did not 
properly apply the principles governing unfair 
dismissal (sic) instead substituted a test of what 
in his view does or does not constitute good 
teaching practice. 

14. The learned Commissioner erred in fact by relying 
on and giving undue weight to the Respondent's 
witnesses and in concluding that Ms Peters lives 
in a world of her own where her concept of events 
bears little relationship to reality." 

Background. 
The background to the matter is this. 
Ms Peters was a Mathematics teacher with the appropriate 

degrees who was employed by Penrhos. 
Penrhos is a private school for girls, and had, at the time 

of the hearing of this matter, 670 students in the senior 
school and 270 in the junior school. The school's affairs are 
under the control of a Board, but, of course, the day to day 
affairs of the teaching are the responsibility of the Principal, 
the Vice-Principal, the Director of Studies, and other 
teachers. 

Ms Peters was employed from 1976 until 26 November 
1991 when she ceased her employment pursuant to a notice 
of dismissal. She was also paid certain moneys and said to 
be redundant. Those moneys she in fact declined to accept. 
The dismissal was evidenced by a letter of 26 November 
1991 (exhibit Gl), which, formal parts omitted, reads as 
follows:— 

"Further to my previous communication of the 
27 August 1991, I now reaffirm that there will be no 
part-time position available to you as a teacher at 
Penrhos College in 1992. 

Accordingly your position has been made redundant 
and your employment with the College will therefore 
terminate at the end of Tbrm 4, 1991. 

We are prepared to make a redundancy payment to 
you, equivalent to one term's salary. 

Your entitlements will therefore be comprised of the 
following: 

1 Term's salary (3 months) 
6 weeks in lieu of notice 
2.6 weeks/13 days vacation 
leave 
Pro rata Long Service Leave— 
4.33 weeks 

7 573.50 
3 495.42 

1 514.68 

2 522.52 

115 106.12 
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Details of this redundancy package are to be 
kept strictly confidential. 

I would appreciate your acceptance of these 
terms, in writing, as soon as possible. 

Please do not hesitate to see me if you would 
like to discuss this matter." 

There is something of a history to this matter which needs 
some consideration. 

As we have said, the application at first instance was 
dismissed in its entirety, but we will now provide some 
outline of the facts in this matter, although it may be 
necessary to deal with areas of conflict in the evidence as 
well. 

At the time of Ms Peters' dismissal, the Principal was Mr 
Graham Charles Rixon, who gave evidence in the matter for 
Penrhos. The Vice-Principal, Ms Valrie Morris Mayger, the 
Director of Studies, Mr Enzo Sima, and the Head of the 
Department of Mathematics at the time of the dismissal, Mr 
Norbert Fandry, also gave evidence. 

It is fair to say that, after Mr Rixon became Principal in 
late 1986, that the school was run on executive lines by an 
executive body consisting of Mr Rixon, Ms Mayger and Mr 
Sima, after Mr Sima came on the staff of the school in 1989. 

Before Mr Rixon became Principal of the school in the 
latter part of 1986, the Principal had been the Reverend Alan 
E Green. Before that, the Principal had been a Dr Homer. 

On 23 January 1984 (see exhibit G6, pages 56-57 (AB)), 
the Reverend Green had written to Ms Peters about 
complaints as to her method of teaching, which included 
reference to a number of complaints about her performance 
as a teacher. Exhibit G6, formal parts omitted, reads as 
follows, and we set that out because it is of some 
importance:— 

"I wish to offer you carefully considered advice 
concerning the performance of your professional duties 
as a teacher of Mathematics and a member of the 
educational staff of Penrhos College. 

You have given loyal and diligent service to the 
College and its students over several years. I am aware 
of the many hours you spend working for the 
Mathematics Department, supporting Miss Tilly in 
preparation of lessons, setting and marking tests, 
assignments and examinations, photocopying, organi- 
sing work plans, assisting students, etc. All this is 
commendable and is valued by the College. 

There are, however, grounds for serious concern at 
your performance in the classroom situation. Over the 
years, and by no means least in 1983, a steady trickle 
of complaints about your performance as a teacher has 
reached your Senior Mistress, the Vice Principal and 
myself. 

Let me summarise the chief reasons for concern. 
It appears that you are prone to "lecture" rather than 

"teach" in that you speak to the class, principally, and 
do not encourage or welcome questions and dialogue. 
Less able students find the pace at which you work 
beyond their capacity. Because the girls are more 
passive, less involved in the "lecture" situation, and 
often unable to cope with the pace of your working, 
their natural energies find other outlets and disciplinary 
problems arise. Recall the unfortunate "spitball" 
incident last year! 

The Senior Mistress and the Vice Principal have 
offered you specific advice for the improvement of the 
situation. I reiterate and re-emphasise that advice, 
viz:— 

In every lesson you must— 
• slow down. Speak more slowly, especially 

with less able students. 
• promote dialogue. Encourage your students 

to ask questions; have them summarise what 
you have just told them. Bring them to the 
blackboard to work a simple problem. Have 
others act as critics of this work. Get the girls 

involved actively in the lesson, even if you 
must necessarily cover less ground. 

• keep people busy. More able students, espe- 
cially, must not be idle. Ensure that they have 
plenty to do which they can do and will find 
satisfaction in doing. Good students react 
positively to challenge. 

• make sure work is done. Spend less time 
talking to the class as a whole and more 
moving about, inspecting their work and 
discussing their difficulties. You will find 
this assisting the quiet order of the class and 
being less wearing on you. 

In general, I am urging a quiet revolution in your 
mental approach in teaching so that it becomes much 
less rapid lecturing and much more dialogue. You need, 
of course, to cover the ground set in the programme, 
but may have to sacrifice detail in the interests of good 
order and clear understanding. 

Your continuance as a teacher at Penrhos must be 
dependent on the success of this new approach. 

Please acknowledge, in writing, receipt of this letter. 
I wish you a much happier year of teaching in 1984.'' 

In short, there were complaints that Ms Peters was prone 
to lecture rather than to teach, that she did not welcome 
questions from the class or dialogue with students in class, 
and that less able students found the pace beyond their 
capacity. This is significant because there was evidence 
which revealed that there was a more or less continuous 
stream of complaints until her dismissal. It is fair to say that 
Ms Peters did not agree with those complaints made against 
her. However, it is clear, on the evidence, that these matters 
were raised by the Reverend Green with Ms Peters. Indeed, 
exhibit G6 was tendered on behalf of Ms Peters, as was a 
letter, exhibit H16 (page 72 (AB)), dated 27 May 1992, also 
from the Reverend Green. In exhibit G6, which is dated 23 
January 1984, the Reverend Green offered advice to Ms 
Peters and set out the problems which he saw. In exhibit H16 
he wrote as follows, formal parts omitted:— 

"To whom it may concern: 
In reference to Miss Sally Peters: 
On the 23rd of January 1984, in my capacity as 

Principal of Penrhos College, Como, WA, I wrote to 
Miss Peters offering advice concerning her perform- 
ance as a classroom teacher in the discipline of 
Mathematics at Penrhos College. 

I understand that Miss Peters will attach a copy of 
that letter to this note. 

My letter to Miss Peters closed with the statement: 
"Your continuance as a teacher at Penrhos must be 

dependent on the success of this new approach". 
Miss Peters did, in fact, continue as a teacher of 

Mathematics at Penrhos College during my term as 
Principal (which concluded in October 1986) and under 
the new Principal until the end of 1991. It might 
therefore reasonably be inferred that Miss Peters did 
profit by the advice given in my letter and that her 
teaching techniques improved in accordance with the 
advice given." 

In 1986, there was some discussion in which Ms Peters 
was told that she should be more tactful with parents. It is 
clear, too, that at that time, or at some other time, Mr Rixon 
had suggested that she look for fresh challenges elsewhere. 
A note of the conversation made by Mr Rixon, exhibit HI7 
(page 73 (AB)), purports to confirm that. 

1987 was a more significant year. According to Mr Rixon, 
delegations of students had complained about Ms Peters' 
teaching methods, and the school Counsellor, Ms Yvonne 
Faye Harvey, mentioned in evidence that there were student 
complaints, and that the predominant number of complaints 
about staff were, in fact, made about Ms Peters. 

There was also information about Ms Peters from the 
Vice-Principal, the Director of Studies and the Head of the 
Department of Mathematics. 
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Mr Rixon was uncertain as to whether he had had 
discussions with Ms Peters before mid-1987 about these 
matters. He did give her no warnings, but was concerned 
about her performance. Ms Peters was firmly of opinion that 
she had had a staff interview with Mr Rixon in September 
1987, and that there were no meetings with Mr Rixon as to 
her performance or teaching methodology before September 
1987. Indeed, her evidence was that no specific require- 
ments had been made of her by him. 

However, after that interview of 10 September 1987, Mr 
Rixon wrote to Ms Peters in terms of the letter, exhibit G4, 
dated 10 September 1987. Formal parts omitted, that letter 
reads as follows (see page 55 (AB)):— 

"I refer to my discussions with you over the past 
nine months in which I set out certain specific 
requirements aimed at increasing your professional 
effectiveness in class and with parents. 

I have sought from the Vice Principal reports 
concerning your performance as a teacher during this 
year and previous years. As a result of this report and 
other information to hand, I have reached the conclu- 
sion that the hoped-for improvement has not come. I 
must therefore, with deep regret, advise you that 
fulltime employment as a teacher at Penrhos College 
will not be available to you after 1987. 

It may be that all of us, to remain active and effective 
in our jobs, need from time to time, to change our scene 
and face new situations and challenges. 

It is my preference not to dismiss a teacher but to say 
that a teacher left of her own volition. 

I would be grateful if you would consider appropriate 
action—for your own sake as much as for the 
College—by the end of next week." 

That is clearly a letter which sought to effect Ms Peters' 
dismissal. 

This action was resisted by Ms Peters who sought the 
assistance of her union, the Independent Schools Salaried 
Officers Association. 

In the end, Ms Peters was not dismissed, but after a 
number of meetings agreed to accept a position as a 
part-time teacher of Mathematics, rather than her previous 
position as a full-time teacher of Mathematics. Indeed, she 
remained a part-time teacher of Mathematics until her 
dismissal in 1991. Her accepting the part-time position, 
according to Mr Rixon, resolved part of the 1987 problem 
(see page 69 of the transcript at first instance (hereinafter 
referred to as "TFI")). 

During 1988,1989 and 1990 Mr Rixon had no discussions 
with Ms Peters about the problems which arose. It seems, 
on the evidence, that he left this to the Vice-Principal and 
to the Head of the Department of Mathematics. In 1988 that 
would have been Ms Pamela Anne Stubbs, but in 1989,1990 
and 1991 it was Mr Fandry. 

The problem was (according to Penrhos' case) that Ms 
Peters related well to bright, students, but not to less bright 
students. That was the criticism made of her by the Reverend 
Green, Ms Mayger, Mr Rixon, Ms Harvey, based on the 
complaints made to her, and Mr Sima and Mr Fandry. Mr 
Rixon said that he directed others, such as the Vice-Principal 
and the Head of the Department, to deal with these matters, 
and it is plain that Ms Mayger, Mr Sima and Mr Fandry, on 
their evidence, did or rather attempted to deal with these 
matters from time to time, although there is also clear 
evidence that they seemed to attempt to deal with the 
problems without involving Ms Peters, because of allega- 
tions of imperviousness by her to discussion or counselling. 

In 1989, Mr Sima and Ms Stubbs had offered Ms Peters 
a full-time position, which she declined, so she alleged. The 
evidence was, however, that Mr Rixon knew nothing of this, 
that Mr Sima denied that such an offer was made, and that 
Ms Stubbs could not recall such an offer having been made. 

Ms Peters said that in 1988,1989 and 1990 there were no 
comments raised with her of any substance by anyone. 

On 21 August 1991, there was a meeting between Mr 
Rixon and Ms Peters. Before that Ms Peters had received 

a pre-interview questionnaire, exhibit H9 (pages 64-67 
(AB)), which was dated July 1991. Mr Rixon made notes 
of the interview also (exhibit HI8, page 74 (AB)). The 
question of Ms Peters' inability to properly teach weaker 
students was not raised at that interview because it had, 
according to Mr Rixon, been on-going since 1977. On his 
evidence, this was a final interview at which Ms Peters was 
to be dismissed. There were other events leading up to this 
interview which we will turn to later. However, the two 
specific complaints which were made against her at the 
interview were her disloyalty to Mr Fandry and others and 
her "turfing out" children from her classroom. We 
understand from the evidence that "turfing out" means 
requiring children to stand outside the classroom if they 
have been misbehaving or have become disorderly in the 
classroom. The particular case raised at this time was that 
of a child named Simone Dillon whose exclusion from the 
classroom was the subject of discussion between Mr Rixon 
and Ms Peters in which he criticised Ms Peters. Ms Peters 
had also excluded a child from the classroom in 1988. 
However, there was evidence from other teachers that they 
had done so too. Ms Peters disagreed with the criticisms. 

On 27 August 1991 Mr Rixon wrote to Ms Peters in the 
following terms (see exhibit G2, page 54 (AB)), which, 
formal parts omitted, reads as follows:— 

' 'During our recent discussions, I once again referred 
to the advice which you have been asked to consider 
concerning your performance as a teacher of mathemat- 
ics and as a member of the senior school staff at 
Penrhos College. 

On the basis of reports from the Vice Principal, the 
Head of Mathematics and from the number of 
complaints about your performance this year and 
previous years, I have reached the conclusion that the 
hoped for improvement has not eventuated. 

I must therefore, with deep regret, advise you that 
part-time employment as a teacher at Penrhos College 
will not be available to you after 1991. 

As you know it is not my intention to dismiss a 
teacher, but to accept their resignation. It can then be 
said that the teacher left of their own volition. 

I would be grateful if you would take that course and 
submit your resignation by the end of next week. 

In the first instance, please acknowledge your receipt 
of this letter in writing." 

There were other meetings thereafter, but the dismissal 
was put into effect in November 1991, as we have already 
said. The letter, exhibit G2, seems to have operated as notice 
of dismissal which took effect at the end of the school year. 

Ms Peters, in evidence, said that she would take the matter 
to the Commission and Mr Rixon told her that that would 
be unwise. 

There were a number of matters of fact which require 
some further comment. In August 1991, at the meeting, the 
allegations raised were of disloyalty and of exclusion of 
children from the classroom or "turfing out". However, the 
letter of 27 August 1991, exhibit G2, adds more and refers 
to her performance as a teacher during 1991 and over 
previous years as a reason for the dismissal. 

There was evidence before the Commission from Ms 
Mayger, the Vice-Principal of Penrhos since 1988, and 
herself formerly a Principal of Koobeelya College, another 
private school, Mr Fandry and Mr Sima, as well as Ms 
Harvey, a Psychologist and the school Counsellor since 
1983. TTiat evidence was called on behalf of Penrhos at first 
instance. 

There was evidence, too, from Ms Fay Alison Whitehead, 
a Mathematics teacher at Penrhos, Ms Pamela Anne Stubbs, 
who was Head of the Mathematics Department in 1987- 
1988, Ms Vanessa Kaye Grida, another Mathematics 
teacher, Ms Grace Magdalene Itzstein, a teacher at Penrhos, 
Ms Rosalie Margaret Sutton, a teacher of Mathematics at 
Penrhos, and Ms Dolores Colleen Costello, an English 
teacher at the same school. All of them spoke of Ms Peters' 
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dedication and her loyalty to the school, as well as her 
professionalism (see, for example, page 243 (TFI)). Ms 
Stubbs said that she, as Head of Mathematics, had had no 
difficulty with Ms Peters. 

On the other hand, there was evidence of many 
complaints by parents and children from Ms Mayger, Mr 
Rixon, Ms Harvey, Mr Fandry and Mr Sima. The complaints 
were, too, that one could not raise matters with Ms Peters 
because she took them personally (see Ms Mayger's 
evidence, for example), and the same complaints from those 
witnesses as to her not being able to properly teach less 
bright students. There were also discussions of difficulty 
with students, including manifestations of impatience with 
them (see pages 288-291 (TFI)). Ms Mayger, too, referred 
to complaints made at parent-teacher nights (see pages 
329-330 (TFI)). 

Proportionally it was said, in evidence, that there were far 
more complaints about Ms Peters than were made of any 
other teacher, with the possible exception of a Mr Tennant, 
on the evidence of those witnesses. 

Next we turn to the question of'' turfing out". Mr Rixon's 
evidence was that he was very much against that procedure, 
and that was corroborated by Ms Mayger, Mr Sima and Mr 
Fandry, who said that he had mentioned it at meetings of 
Heads of Staff. Mr Rixon had spoken about this to Ms Peters 
in April 1991 in relation to Simone Dillon, but that event 
appears to have occurred some time before the purported 
dismissal of August 1991, and there is no evidence of any 
recurrence of it. There was no clear reference to it in the 
Minutes of staff meetings until August 1991, although there 
was evidence of Mr Rixon that the matter had been raised 
and of Mr Sima. There was evidence from several of the 
witnesses that they had "turfed" children out themselves. 
There was no evidence of any formal promulgation of a 
direction that this was not to occur. Some merit would seem 
to exist on the evidence that such a process was not as severe 
as sending a pupil to the Vice-Principal or putting the person 
on a "contract", another form of disciplinary procedure. 
Indeed, it was said that the teacher would be seen more to 
be in charge of the classroom if the child were not sent to 
the Vice-Principal. In any event, this does not seem to have 
been the subject of a widely circulated policy statement 

Something was sought to be made of the fact that neither 
Mr Rixon, Ms Mayger or Mr Sirna observed at first instance, 
over any period, Ms Peters' teaching methods, but Ms 
Mayger, who had herself been a Principal, said that she had 
observed sufficient, as had Mr Sima, to form conclusions, 
and, in addition, there was the fact of the continuing 
complaints. 

We now turn to the question of alleged disloyalty. This 
related to Ms Peters' alleged attitude to Mr Fandry. She was 
alleged to have referred to him as a "Clayton's leader", 
something which she denied, and, in fact, which upon the 
evidence it is clear that it was not she who said this, but Ms 
Sutton. However, the main reason for allegations of 
disloyalty seems to be what we will term "the heater 
meeting". This was an informal and extemporaneous 
meeting which occurred around a heater in the staff room 
in 1991. It apparently occurred not long before the meeting 
of August 1991, following which Mr Rixon purported to 
dismiss Ms Peters. What occurred concerned Mr Sima 
greatly, on his evidence, and he undoubtedly reported what 
occurred in detail to Mr Rixon, to Ms Mayger, and to Mr 
Fandry. As far as one can discern from the evidence, what 
actually happened was this. There was a suggestion that the 
hours allocated for mathematics teaching would be reduced. 
Some understanding of what this involved can be gained 
from the fact that Mr Sima's area of teaching is languages. 
The people present during the discussion were Ms Sally 
Peters, Ms Pat Forster, Ms Fay Whitehead, Ms Vanessa 
Grida and Ms Rosalie Sutton, as well as Mr Sima. It is 
obvious that apart from Mr Sima the teachers concerned 
were angry (see page 340 (TFI)). They had not discussed the 
matter with Mr Fandry, the Head of the Department, 
however. Ms Peters was forceful in her comments at this 
meeting, and it is clear that she and others believed that a 

decision to reduce hours for teaching mathematics had 
already been taken and was a fait accompli. Mr Sima's 
evidence was that it was not a fait accompli, and that this 
is what he attempted to make clear to them. It is quite clear, 
too, that Ms Peters suggested that she and the other teachers 
present should go to the Council to make their opposition 
known. This was said by her, on the evidence, on the basis 
that she believed that the decision had been made, that it was 
a fait accompli, and that the next step to gain redress was 
to go to the Council. This proposal obviously concerned Mr 
Sima, who told them that the final decision had not been 
taken and counselled strongly against going over the heads 
of Mr Fandry and Mr Rixon. When Mr Rixon was told about 
this it clearly disturbed him. There is, however, no evidence 
that any such step was taken by Ms Peters after Mr Sima 
had said that such a step should not be taken. Mr Sima's 
evidence was, however, that Mr Rixon was very concerned 
and that he proposed to talk to Ms Peters about the matter 
(see pages 344-346 (TFI)). 

There is evidence, too, that there were attempts to allocate 
mathematics classes, taking into account the problems 
which were perceived to exist with Ms Peters' teaching (see 
pages 354-355 (TFI)). 

There were almost no formal records of complaints made 
about Ms Peters. In Mr Sima's case, he said that he had 
destroyed notes of complaints at the end of the school year 
when he cleaned his desk out, even though these proceed- 
ings had commenced by then. There was an incident 
complained about where Ms Peters had criticised Mr 
Tennant, a former teacher, and which she apologised for. Mr 
Fandry's evidence was that she agreed to apologise only 
because he insisted that she do so. This was contrary to Ms 
Peters' version of the evidence.The question of reinstate- 
ment was raised, too, in evidence. Ms Peters said in evidence 
that she would have no difficulty were she reinstated, in 
working in the environment at Penrhos. 

To summarise the evidence of the main witnesses for 
Penrhos, however, they said that they would find it very 
difficult if she were reinstated, although they would attempt 
to cope with the matter in a professional manner (see page 
357 (TFI), for example). 

It is quite clear, on the evidence, too, that no formal 
warning was issued that Ms Peters would be dismissed in 
1991. 

Further, she was not made redundant because, on the 
evidence, a full-time and another part-time teacher were 
employed, or rather positions were created for them in 1992. 

It is also clear, however, on the evidence, that Mr Rixon 
did attempt at all times to create a situation whereby 
opprobrium of a dismissal, or at least its more serious overt 
effects, might not cling to Ms Peters and the reference to a 
redundancy is consistent with that attitude. 

The dismissal, in any event, was never alleged to be a 
dismissal for misconduct, but a dismissal within the terms 
of the contract with the reasons which we have referred to 
above plainly motivating the employer through Mr Rixon, 
its Principal. 

Conclusions. 
This was a discretionary decision, and insofar as the 

amended grounds of appeal attack the exercise of the 
discretion along the lines set out in House v. The King 55 
CLR 499, Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852 
and RRIA v. AWU 67 WAIG 320, then the principles set 
out in those cases apply. 

Further, the principle in Warren v. Coombes and Another 
53 ALJR 293 applies and the Full Bench is entitled to draw 
inferences from primary facts which are different from the 
inferences drawn by the Commission at first instance. 

Further, this was a matter where the Commission at first 
instance had the advantage of observing the witnesses and 
plainly made its decision in relation to the evidence, based 
at least in part upon its observation of the demeanour of the 
witnesses. Therefore, unless it palpably misused its advan- 
tage in reaching the findings that depended upon its 
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observation of the demeanour of the witnesses, then the Full 
Bench should not interfere (see Arpad Security Agency v. 
FMWU 69 WAIG 2662 and the cases cited therein, and 
FMWU v. Board of Management, Narambeen District 
Hospital 72 WAIG 471). 

In addition, at first instance, in accordance with Under- 
cliffe Nursing Home v. FMWU 65 WAIG 385 ("the 
Undercliffe Case"), Ms Peters, on the balance of probabili- 
ties, had the onus of establishing those facts upon which, 
applying the principles in the Undercliffe Case {op cit), the 
Commission could find that the dismissal was unfair. 

In addition, insofar as Ms Peters claimed the payment of 
contractual benefits, a matter which was not pressed upon 
appeal, she bore the same onus of establishing those facts 
upon which, as a matter of law, it might be said that she was 
entitled to contractual benefits which had not been paid to 
her. 

The Commission at first instance made a number of 
findings which we summarise hereunder:— 

(1) The preponderance of the evidence in this case 
was that Ms Peters had displayed great diligence 
and enthusiasm for the teaching of mathematics 
at Penrhos. 

(2) The evidence of the employer's witnesses must be 
accorded more weight than that of Ms Peters' 
colleagues who were not in a position to know of 
or assess the complaints raised by students and 
parents. 

(3) Ms Peters is apparently a person with a fixed or 
single minded approach which causes her to 
concentrate her attention on the more able 
students. 

(4) She perhaps did not recognise that there were 
pupils who needed extra attention and patient 
guidance. They are required to be taught rather 
than lectured to. 

(5) She had a brusque and apparently uncaring 
attitude in the classroom which had resulted in a 
regular and constant flow of complaints from 
students and parents over at least a decade. 

(6) She had a lack of sensitivity which created a 
communication barrier with her supervisors. 

(7) In January 1984, the Reverend Green set out in 
detail her shortcomings and warned that her 
continuance required a change in teaching meth- 
ods. 

(8) Any improvement on the evidence of Mr Rixon 
and Mr Fandry were short lived. 

(9) The letter of August 1987 (exhibit G4) was a 
notice of dismissal, and what in fact occurred was 
that she was given four years' notice of dismissal. 

(10) The question of condonation did not arise because 
this was not a dismissal for misconduct, but a 
termination of the contract in accordance with its 
terms. 

(11) Ms Peters lived in a world of her own where her 
own concept of events bore little resemblance to 
reality. 

(12) The incident of sending the pupil outside the room 
and the perception of disloyalty to Mr Fandry 
were not to be considered in relation to the 
fairness or otherwise of Ms Peters' dismissal, 
because the evidence was inconclusive and would 
not, in any event, provide sufficient reason for 
dismissal. 

(13) Penrhos was entitled "to seek" an employee who 
did not generate constant complaints from the 
"clientele". 

(14) Mr Rixon, in effecting the termination of the 
contract, did so with patience and generosity 
which was not required by the terms of that 
contract but which recognised "long service and 
diligence, albeit misdirected". 

There were substantial submissions from both sides 
directed to the amended grounds of appeal. We have 
considered those submissions in detail and with care, and, 
in addition, carefully scrutinised the transcript of evidence 
and all of the written evidence put before us. 

There were substantial submissions from both sides 
directed to the amended grounds of appeal. 

Some weight was sought to be attached to an alleged 
failure to comply with the Independent School Teachers 
Award, in that no appraisal process occurred in accordance 
with the award. Clause 1 in Appendix 1 (see pages 77-78 
(AB)) provides as follows:— 

"1. — Tfeacher Appraisal 
(1) (a) As a means of ongoing teacher professional 

development, performance planning and/or 
review, and the absence of any agreed 
procedure, the following process of teacher- 
appraisal (sic) shall be implemented by the 
employer. 

(b) Such appraisal shall be under terms and 
conditions established for the purpose of 
teacher, department, or whole school evalua- 
tion or as part of the teacher development 
programme. 

(c) Any appraisal process must have as its aims 
a genuine need for improvement in teacher 
skills where necessary; or the enhancement 
of skill and professional development; or 
assessment for the purpose of promotion. 

(2) Where the employer implements appraisal within 
the school, the following shall be the minimum 
requirements of any such process: 
(a) Formative Appraisal— 

(i) shall be for the purpose of professional 
development and to enhance ongoing 
teacher skill development, 

(ii) the appraisal shall be carried out by the 
Schools appraisal committee and/or 
such other persons as are agreed be- 
tween the employer and the teacher, 

(iii) the appraisal shall be based on criteria 
which are agreed to by the teacher 
involved, 

(iv) the teacher shall be provided with a 
written report, on the outcomes of the 
appraisal. The report shall clearly indi- 
cate the purpose of the appraisal, the 
format used and the results and recom- 
mendations arising out of the appraisal. 
Copies of all documentation, including 
formal and informal reports, shall be 
provided to the teacher upon request. 

(b) Summative Appraisal— 
(i) shall be for the purpose of professional 

judgement as to the professional compe- 
tence of a teacher or for the determina- 
tion of specific criteria required of the 
teacher to upgrade their skills and/or 
performance or for promotional pur- 
poses, 

(ii) the form and conduct of the appraisal 
shall be determined by the employer and 
the reason for the appraisal must be 
clearly established before the appraisal 
commences, 

(iii) the teacher being appraised shall be 
advised as to who is to conduct the 
appraisal, its form, the duration of the 
appraisal, and the nature of the reporting 
process, 

(iv) during the process, the teacher shall be 
kept informed of the progress of the 
appraisal and shall be allowed to nomi- 
nate any teacher to contribute to the 
appraisal on his or her behalf 
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(v) the teacher shall be provided with a 
written report, on the outcomes of the 
appraisal. The report shall clearly indi- 
cate the purpose of the appraisal, the 
format used and the results and recom- 
mendations arising out of the appraisal. 
Copies of all documentation, including 
formal and informal reports, shall be 
provided to the teacher upon request. 

(vi) the teacher shall be given every oppor- 
tunity to review any documentation 
which relates to the appraisal or to 
clarify any aspect of the report, 

(vii) where the report identifies failings on 
the part of the teacher or the competency 
of the teacher is in question, the report 
should clearly indicate the nature of the 
problem and what is required of the 
teacher to address the problem, 

(viii) any agreed procedure to be imple- 
mented following the appraisal shall be 
documented and shall form part of the 
reporting process. An adequate time 
frame must be given in order to address 
any problem identified in the report. 

(3) Participation in any appraisal process and any 
subsequent implementation procedure should not 
be an unreasonable addition to a teacher's existing 
workload.'' 

It is clear that no such appraisal, as required by the award, 
occurred in any given year, although there were interviews 
with staff by the Head teacher which seemed to take in some 
aspects of the required appraisal. Nonetheless, in this case, 
in 1991, no such appraisal interview with Ms Peters 
occurred in view of the fact that the interview between Ms 
Peters and Mr Rixon in August 1991 commenced the 
dismissal process. Ms Peters was effectively under notice of 
dismissal from that time on. We see no reason to say that 
the omission of such an interview was at all relevant to the 
question of fairness or unfairness of dismissal, ((ie) that no 
appraisal process as such had occurred in 1991), because 
such a process was overtaken by Ms Peters' dismissal. 

Next, it was submitted that the Commission at first 
instance erred in fact by finding that exhibit G2, the letter 
from Mr Rixon to Ms Peters of 27 August 1991, cited 
inability to properly discipline academically weaker stu- 
dents, inappropriate teaching methodology and disloyalty as 
being the basis for the decision when this was not the case. 

As a matter of fact, disloyalty and inappropriate discipline 
were raised in the interview where dismissal was raised 
which preceded the sending of the letter, exhibit G2, of 27 
August 1991. The letter refers to Ms Peters' performance as 
a teacher of Mathematics in terms as broad as that, and 
although the letter did not "cite" the matters referred to 
above in that detail, the reference to performance is wide 
enough to have covered that aspect. The letter read with the 
interview does not set out what the evidence reveals were 
the reasons in detail. In any event, the Commission at first 
instance did not give weight to the evidence of disloyalty 
and to inappropriate discipline, ((ie) the turfing out of 
students) in reaching its decision. 

In our opinion, having regard to the evidence of what 
occurred at "the heater meeting", (which we have referred 
to above), and of the lack of evidence of a firm policy 
promulgated and directing that "turfing out" was unaccept- 
able, the Commission found correctly that it should not take 
those matters into account as justification for the fairness or 
unfairness of the dismissal. In any event, that approach was 
not attacked, nor could it be sensibly attacked by Ms Peters 
upon this appeal. 

It was submitted that the learned Commissioner erred as 
a matter of law and fact in failing to take into proper 
consideration whether Ms Peters had been adequately 
warned and counselled in relation to her perceived short- 
comings. 

It was further submitted that Ms Peters had not been given 
a decent interval in which to show improvement in her 
performance. 

In regard to the allegation that there was an error of fact, 
it was submitted that die finding was against the weight of 
the evidence which showed that Ms Peters had not been 
adequately warned or counselled as to her perceived 
shortcomings from the time Mr Rixon became Principal in 
1986 until Ms Peters' dismissal in August 1991. Firstly, the 
need for a warning before an employee is dismissed for 
inefficiency has been referred to in Margio v. Fremantle Arts 
Centre Press 70 WAIG 2559 at 2561, which was referred to 
in the Commission's reasons for decision. That is an entirely 
different matter from the duty to accord procedural fairness 
which is part of the dismissal process and which is referred 
to in Mouritz v. Shire of Esperance 71 WAIG 891 by 
Kennedy, Rowland and Nicholson JJ. 

The principle is that a dismissal for inefficiency, 
incompetence or unsatisfactory performance will more often 
than not be unfair, as that concept is defined in the 
Undercliffe Case (op cit), if no sufficient warning with a 
reasonable opportunity to improve is given to the employee. 
Indeed, the Commission at first instance considered that 
principle (see pages 45-46 (AB)), observing that what might 
constitute a fair warning for a bistro attendant might be very 
different in the case of a teacher with four years of 
University education and several years of classroom 
experience. 

The Commission then considered the warnings given by 
the Reverend Green and the events of 1987 (see pages 47-48 
(AB)). We have referred to those above. It is, we think, 
important to illustrate this by quoting the Commission's 
observation at page 47 (AB) contained in the first paragraph 
on that page:— 

"The well qualified teacher with some years of 
classroom experience will accept the responsibilities 
concomitant with the status of a professional educator. 
One of the concepts of professionalism is self regula- 
tion or self assessment so that the professional accepts 
responsibility for the successful practise of his profes- 
sion. He monitors his own efficiency and effectiveness 
and seeks out further professional development when 
a need or a shortcoming is identified. The professional 
does not need to be warned that his employment is in 
jeopardy unless some aspect of performance is mark- 
edly improved. The concept of professionalism and the 
self-employment that goes with it does not seem to sit 
easily alongside the master-servant relationship. The 
observation which is apposite to Ms Peters' circum- 
stances is that a truly professional teacher should not 
generate regular complaints from students or parents. 
Proper evaluation techniques might cause a teacher to 
take much more pride in the progress and achievement 
of struggling students who must be taught than in the 
successes of the gifted and talented who will often 
succeed in spite of, rather than as a result of, the 
teacher's efforts." 

In addition, the Commission at first instance then made 
findings as to Ms Peters' methods, based on a patent 
preference for the evidence of the employer's witnesses, 
which led it to conclude that Ms Peters was a person of fixed 
and single minded approach causing her to concentrate on 
the more able students, and that her approach brought a 
stream of complaints over a period of years. In our opinion, 
the facts were clear. There had been continuous complaints 
from parents and students over a period of at least seven 
years about Ms Peters' methods of teaching and her inability 
to property teach the less gifted. That finding was very much 
open on the evidence of Penrhos' witnesses whose de- 
meanour the -Commission had, along with all witnesses, a 
substantial opportunity to observe. There was evidence from 
Ms Mayger and others that this state of affairs continued 
even after 1984 and 1987, on occasions when two Principals, 
Mr Rixon and the Reverend Green, had raised these 
problems with Ms Peters in circumstances where dismissal 
was mooted. The Commission had ample evidence, based 
on the evidence of the employer witnesses, to find as it did. 
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It is true that no direct warning was given after the attempt 
to dismiss Ms Peters in 1987. It is true that there was 
evidence from Ms Stubbs that she had no problems in 
1987-1988 with Ms Peters, but there is a preponderance of 
evidence, particularly, but not solely, from Ms Harvey and 
Ms Mayger, that these problems continued, and, in fact, 
never ceased. It was open to the Commission to make the 
findings it did as to Ms Peters' unsatisfactory teaching 
methods (see pages 47-48 (AB)). 

It is fair to say, too, that she had had substantial and very 
serious warnings as to her methods and her competence in 
1984 and 1987 that she should have been on notice that she 
had to alter her methods and improve. That was the clear 
evidence. In addition, there was the evidence of Ms Mayger 
and Mr Fandry, amongst others, that one could not raise 
problems with Ms Peters, or if one did the response was 
unsatisfactory. There was evidence, too, which was open to 
acceptance, that as a result ways and means were devised 
to deal with the complaints without raising them with Ms 
Peters, and that efforts to ameliorate the problem by 
allocation of classes also occurred. What is quite clear is that 
Ms Peters, notwithstanding Ms Stubbs' evidence, did not 
change her methods, or did not change them for any 
substantial period of time, and that warnings were of no 
avail. 

The Commission correctly found that Ms Peters was not 
able to satisfy the needs of her less able students, either 
because she was unable or unwilling to do so, and this was 
evidenced by the continuing complaints and the oral 
evidence of Penrhos' wimesses. In the circumstances, the 
Commission dealt with this matter adequately, and there is 
no substance in the submission that it did not. 

There was also a submission that the Commission at first 
instance erred in allowing into evidence and relying on 
evidence or that it gave undue weight to evidence adduced 
by Penrhos critical of Ms Peters and which was not relevant 
to her application. It was submitted that these included 
exhibit G7, being a memorandum from a previous Principal, 
Dr Homer to Miss Tilley, a Head of Mathematics at Penrhos 
dated 5 April 1977. It also included a memorandum from 
Ms Harman, a former Vice-Principal, to the Reverend Green 
dated 2 November 1983 (exhibit G5), and the letter exhibit 
G6. 

In our opinion, the competence of Ms Peters was squarely 
put in issue; in that respect, the history of her employment 
was entirely relevant and probative, and the Commission 
was right to admit that evidence. There is no evidence that 
the Commission gave any undue weight to these matters. 
These pieces of evidence had weight, indeed, as part of the 
evidence of a continuing pattern of conduct on the part of 
Ms Peters. The Reverend Green's letter, in any event, was 
adduced by Ms Peters as evidence, and it was of great 
significance and relevance for reasons which we have 
already, we think, made clear. 

Next, it was submitted that the Commission at first 
instance erred in law and in fact because it relied upon or 
gave undue weight to the evidence of Penrhos' witnesses, 
and not sufficient to the evidence of Ms Stubbs and Ms 
Peters' fellow teachers. In addition, there was almost no 
documentary evidence to support such a finding, so the 
submission went. Firstly, even if Ms Stubbs' evidence were 
accepted, there is ample other credible evidence, as we have 
observed, (which is apparent upon a reading of the 
transcript), to support the findings which were made. 

As to Ms Stubbs' evidence, too, one cannot discount the 
effect of the principle in Abalos v. Australian Postal 
Commission (1990) 65 ALJR 11 at 16, which was referred 
to by Kennedy J in Mouritz v. Shire of Esperance {op cit) 
at page 895 in the following terms:— 

' "The fact that the Commissioner at first instance did 
not expressly refer to the evidence of particular 
witnesses, particularly where it consisted of a straight, 
unsupported assertion which could not be tested in any 
way by cross-examination, by reason of a claim for 
privilege, does not invalidate his findings. His prefer- 

ence for the evidence of Mr Burton must involve his 
rejection of any inconsistent evidence—see Abalos v. 
Australian Postal Commission (1990) 65 ALJR 11 at 
16." 

The evidence of other teachers was that Ms Peters was 
dedicated, loyal to the school, and professional. We think 
that the Commission at first instance found, and found 
correctly, that she was diligent and that she was a dedicated 
teacher, except insofar as this pertained to weaker students. 

The Commission found, as it was entitled to find, that 
Penrhos' wimesses would have knowledge of complaints 
which the teacher wimesses called on behalf of Ms Peters 
would not have. 

As to the absence of written evidence, that would only be 
significant if the Commission was not satisfied that the oral 
evidence was credible, (ie) the oral evidence adduced on 
behalf of Penrhos. It was so satisfied and it is clear that it 
did not misuse its advantage of observing the wimesses as 
they gave evidence, nor was it in error as to its view of the 
evidence. There is merit in the submission that the 
Commission erred in fact and in law in finding that Mr 
Rixon's letter of 10 September 1987, exhibit G4, constituted 
more than four years notice of termination. Plainly, on its 
face, it did not. In any event, the contract of service, which 
it purported to terminate, was terminated by agreement and 
replaced by a new contract of part-time employment in 
1987. However, such an error is obviously not fatal to the 
correctness of the other findings.Next, it was submitted that 
no sufficient weight was attached to the fact that Ms Peters 
had been employed in the same school for 16 years. It was 
certainly remarked upon by the Commission at first instance 
(see page 33 (AB)). However, even if it were not, the 
diligence of Ms Peters was, in any event. There was 
sufficient other material which might be held to counter- 
balance the weight of those considerations, and, indeed, 
clearly did. 

The Commission at first instance made findings in 
relation to the question of competence as a teacher and Ms 
Peters' attitude to students and to her superiors. 

Next, there was a submission that the Commission erred 
in fact and in law in applying as a relevant test the 
following:— 

"The professional does not need to be warned that 
his employment is in jeopardy unless some aspect of 
performance is markedly improved." 

In our opinion, that is not a valid observation. That is 
because a person might have no awareness that his or her 
performance as a professional is regarded by any employer 
as unsatisfactory. It seems to us that the fact that a person 
is a professional does not mean that that person, as a matter 
of fairness, is not entitled to a warning. In any event, the 
failure to warn is a matter going to fairness. A professional 
person (or any classification of employee) should not and 
cannot be exempted from an obligation to be treated fairly 
(see the Undercliffe Case (op cit) and s.26 of the Act). 
However, that comment does not affect the overall 
correctness of the decision. 

However, the Commission at first instance had given 
weight, as it was is entitled to do in the circumstances of this 
case, to the serious warnings of 1984 and 1987, and to Ms 
Peters' imperviousness to outside counsel and criticism (see 
pages 42-43 and 48-49 (AB)). There is a clear inference that 
it was not possible to warn her or counsel her further. Those 
findings were clearly open on the evidence, for the reasons 
which we have observed. 

As to the question of lack of communication between Mr 
Fandry and Ms Peters, there was ample evidence that that 
lack of communication existed. That was corroborated, at 
least as an attitude, by Ms Mayger and Mr Sima. No undue 
weight was given to that fact. It was a reason why warnings 
or counselling could not or did not work. 

There was evidence, too, (see exhibit H6), of a memoran- 
dum dated 25 August 1998 from Ms Peters purporting to 
decline an offer of full-time work. We have referred to that 
above. 



The Commission at first instance referred to exhibit H6 
(see page 49 (AB)). It correctly referred to Mr Rixon's 
evidence that he saw no such offer, to Mr Sima's denial that 
such an offer was made, and Ms Stubbs having no 
recollection of it. The Commission clearly accepted then- 
evidence and did not accept Ms Peters' evidence that such 
an offer was made. Again, there is nothing in the transcript 
or in the other documentary evidence which would indicate 
that the Commission was wrong in so doing. 

The Commission, too, for the reasons which we have 
already set out, was entitled to find that Ms Peters did not 
properly teach her less able students and that this defect in 
her work continued over some years, notwithstanding the 
events of 1984 and 1987. 

We find no merit either in the submission that the 
Commission applied a principle based on what was or was 
not good teaching practice, instead of the principles relating 
to unfair dismissal set out in the Undercliffe Case {op cit). 
That is clearly not so (see pages 31-32 (AB) where the 
principles are referred to and obviously applied by the 
Commission) (see pages 49-50 (AB)). 

At the heart of the matter, and the question of unfairness, 
was her competence as a teacher. In the last paragraph on 
page 49 (AB) the Commission recognised this. There was 
no erroneous test applied (see the second paragraph on page 
49 (AB)), because there was a clear reference to the question 
of unfairness and application of that test to the facts on page 
49 (AB). 

There was also ample material, too, in the evidence given 
by witnesses, whose demeanour was observed by the 
Commission, upon which it was open to it to find that Ms 
Peters lived in a world of her own. Although that finding was 
not essential, it really was directed to the obvious fact that 
she was unreceptive to counselling, criticism, or the threat 
of dismissal, as was the case. In short, the Commission had 
ample evidence before it to make the findings which it did 
make on all of the evidence and which are summarised at 
pages 17-18 (supra). 

The onus upon Ms Peters, referred to in the Undercliffe 
Case {op cit), to establish, on the balance of probabilities, 
those facts upon which she could invite the Commission to 
make a finding of unfair dismissal was not discharged. 
Further, no other portion of her case, as it related to 
contractual benefits, was established. 

We are therefore satisfied that the exercise of the 
discretion did not miscarry along the lines of the principles 
set out in House v. The King {op cit) and the other cases to 
which we have referred above. 

We are also satisfied, that no error occurred as alleged in 
the amended grounds of appeal, or at all. In particular, there 
was no error in the exercise of the Commission's discretion 
demonstrated by Ms Peters. 

For all of those reasons, there was no error of fact or law 
raised upon the amended grounds of appeal made out, or 
which was made out to the extent that the same constituted 
such an error that we ought to uphold the appeal. The appeal 
will therefore be dismissed. 
COMMISSIONER SALMON: I have had the opportunity 
to read the President's reasons for decision in this appeal and 
I agree with his observations on each of the aspects of the 
appellant's case and his decision that the appeal should be 
dismissed. However, I wish to give particular emphasis to 
my agreement with the President on that aspect of his 
decision that deals with the Commissioner's decision at first 
instance concerning warnings to professional employees. 

In my opinion the appeal should be dismissed. 
THE PRESIDENT: In the circumstances, the appeal will be 
dismissed. 

Order accordingly, 
Appearances: Mr M.J. Heath (of Counsel) on behalf of the 

appellant. 
Mr R.H. Gifford on behalf of the respondent. 
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This matter having come on for hearing before the Full 
Bench on the 12th day of November 1992 and the 15th day 
of December 1992, and having heard Mr M.J. Heath (of 
Counsel) on behalf of the appellant and Mr R.H. Gifford on 
behalf of the respondent, and the Full Bench having reserved 
its decision on the matter, and reasons for decision being 
delivered on the 4th day of May 1993 wherein it was found 
that the appeal should be dismissed, it is this day, the 4th 
day of May 1993, ordered that appeal No. 1016 of 1992 be 
and is hereby dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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to amend the grounds of appeal in the terms of the 
"Schedule Amended Grounds of Appeal" at pages 4,5 and 
6 of the appeal book. 

By the Full Bench, 
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Order. 

This matter having come on for hearing before the Full 
Bench on the 12th day of November 1992 and having heard 
Mr M J Heath (of Counsel) on behalf of the appellant and 
Mr R H Gifford on behalf of the respondent, and the parties 
having consented to the appeal being adjourned, it is this 
day, the 18th day of November 1992, ordered that the appeal 
be and is hereby adjourned to 10.30 am on Tuesday, the 15th 
day of December 1992. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision 
of Senior Commissioner Halliwell and myself. 

This appeal is against a decision of the Commission at 
first instance, constituted by a single Commissioner, and is 
properly brought under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 
It is against a decision of the Commission upon the 
respondent's application for benefits under s.29(b)(ii) of the 
Act. In the end, the benefits sought were as follows:— 

(a) Commission due or payable $1 832.50 
(b) Pay in lieu of notice $2 000.00 
(c) Deductions from commission not 

authorised $508.03 

$4340.53 

The decision appealed against is contained in an order 
dated 7 September 1992, which, formal parts omitted, reads 
as follows (see page 9 of the appeal book):— 

"That Thomas Gabriel Esze trading as Tom Esze 
Real Estate pay Janis Evelyn Layer the sum of 
$2,340.53." 

The grounds of appeal were amended by leave and read 
as follows:— 

"1. The Commissioner erred in ordering payment of 
Commission in the sum of $1,832.50 when:— 
(a) there was uncontroverted evidence that the 

Applicant (Respondent) had played no part 
in die ultimate sale of the property; and 

(b) there was uncontroverted evidence that it was 
Industry practise that once a sales person 
ceased employment then there was no right 
to a claim in respect of listing obtained by 
that salesperson remaining unsold with the 
employer. 

2. That the Commissioner erred in ordering payment 
of the sum of $508.03 by way of moneys deducted 
for advertising overspending by taking into ac- 
count the Truck Act when it had no application to 
the case." 

Application for Extension of Time. 
There was an application for extension of time of one day 

within which to institute an appeal. What had occurred was 
that the decision appealed against was dated 7 September 
1992, and it was deposited in the registry on 8 September 
1992, the day upon which it was therefore perfected as a 
decision (see McCorry v. Como Investments Pty Ltd 69 
WAIG 1000). 

The notice of appeal was filed herein on 30 September 
1992. By virtue of s.49 of the Act, an appeal is required to 
be instituted within 21 days of the date of the decision 
appealed against, (ie) the notice of appeal must be filed 
within 21 days of the date of the decision. This appeal was 
filed on day 22 and was, in fact, one day out of time. 

In our opinion, the equity, good conscience and substan- 
tial merits of the case required us to make an order extending 
time. The Full Bench has power to do so (see Arpad Security 
Agency v. FMWU 69 WAIG 1287 and the cases cited 
therein). 

There is plainly jurisdiction under the Act to extend time, 
even though the application is made after the time has 
already expired. That is the case, too, under the rules of the 
Supreme Court of this State, order 3, rule 3. The criterion 
is what is required as being necessary or expedient for the 
expeditious and just hearing and determination of the matter. 
The answer is to extend time, one day only having expired, 
and no cogent reason having been advanced as to the 
injustice to be suffered by the "innocent party" (see Hughes 
v. National Trustees Executors and Agency Co of Australa- 
sia Ltd [1978] VR 257 at 262-264 and Arpad Security 
Agency Pty Ltd v. FMWU (op cit)). 

What occurred in this matter was that the solicitors for the 
appellant failed to file a notice of appeal within time. In our 
opinion, in this case, nothing cogent having been advanced, 
the justice of the matter requires that the one day's extension 
be granted, the injustice of refusing to extend the time for 
one day being somewhat obvious. We say that notwithstand- 
ing that the submissions for the respondent were generally 
not germane to the issue. The fact that a step is to be taken 
late is not a reason for refusing an extension of time. We 
must, however, say that persons who are parties to matters 
in this jurisdiction might well remember that a party does 
not have a right to an extension of time and that times within 
which steps are to be taken in proceedings exist for a purpose 
(see Pollard v. Incorporated Nominal Defendant [1972] VR 
955). 

There will be an order as asked. 

Background. 
The background to this appeal was as follows. The 

respondent, Janis Evelyn Layer, was employed as a real 
estate salesperson by the appellant from about 11 April 1992 
to 22 June 1992 in his Estate Agency at the Como Centre, 
Como. It was common ground that she had previously 
worked with him when he was the Manager of a Roy Weston 
Estate Agency at the Carousel Shopping Centre at Canning- 
ton in this State. 

There were only two witnesses called in this matter. That 
was the respondent, Ms Layer, and the appellant, Mr Esze. 

It is clear that Ms Layer was to receive 50% of 
commissions plus a 10% advertising allowance. There was 
some difference in evidence about what that 10% advertis- 
ing allowance was. There was also a difference in evidence 
between them as to whether before 22 June 1992 there had 
been any discussion about Ms Layer's work being unsatis- 
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factory, and, indeed, whether this was mentioned to her by 
Mr Esze. Mr Esze maintained that he had mentioned it to 
her. Ms Layer said that this was never brought up until 22 
June 1992. 

It is also common ground that during the course of Ms 
Layer's employment she was involved in two sales which 
were apparently completed. These related, firstly to a 
property in Abinger Road, Lynwood, and, secondly, to a 
property in Welshpool Road. In respect of these she was paid 
commission at 50%. 

It is the Mill Point Road property which is the problem. 
In April 1992, the property had been listed for sale by Ms 
Layer who had obtained a listing by following up an 
advertisement for sale by private vendors in a newspaper. 
The vendors were Mr and Mrs Barnes. There was evidence, 
and it is quite clear that the file was alive prior to the last 
week before Ms Layer left, and, indeed, until she left. There 
had been an offer made by persons called Hawkes and made 
through Mr Esze, which was rejected by the Barnes. A Mr 
Brown had been through the property and the details of that 
had been recorded in the file by Ms Layer. 

On Friday, 19 June 1992, Ms Layer had wanted to open 
the unit on Saturday afternoon so that buyers could come 
through and inspect. She asked Mr Esze whether this could 
be done and he refused. He said that he would prefer to open 
it up. Her evidence was that on Monday morning when she 
came into the office she was told that there was a 
' 'conjunctional offer'' on the property brought in by another 
agent in the office and that he had been negotiating with it 
over the weekend but was not sure that it would go through. 
Mr Esze then said, according to Ms Layer's evidence, 
"Your services are no longer required here". She said "Are 
you firing me" and he said "Yes". She also said that she 
was told for the first time on that day that the service she 
had given had been unsatisfactory. She then left. 

It is clear that for a month Ms Layer had not been in 
contact with the Barnes and that there was, on her admission, 
a communication problem. Mr Esze, however, said that 
there was no counter-offer obtained in relation to the 
Hawkes matter and there should have been. He also said in 
relation to the transaction, which was eventually completed 
between Barnes and Brown after she, Ms Layer, was 
dismissed, that on 20 June 1992, two days prior to Ms 
Layer's dismissal, Hammond and Company, another Real 
Estate Agency, brought him an offer on the property in Mill 
Point Road, and he said that he would handle it straight away 
from there. He attempted to negotiate it over the weekend, 
but by 9.00 am when Ms Layer came in, in fact 8.45 am, 
he had rejected the offer on the day of her termination. 

Mr Esze said that Ms Layer was unsatisfactory in her 
work, and that the two sales that she had made were a result 
of him giving her a lead. However, it is clear that the listing 
occurred in relation to Mill Point Road on her own initiative. 

It was Mr Esze's evidence that he told Ms Layer on 22 
June 1992, when she was to be dismissed, that perhaps she 
ought not to be in the industry anymore, and perhaps she was 
not suited to it. 

There was evidence on either side, too, about the question 
of notice. Mr Esze's evidence was that the custom in the 
industry was that one day's notice was usually given to a 
salesperson, because often that person was going to another 
agency. 

In addition, it was his evidence that if a person, in what 
he called "the normal protocol of the industry", who was 
a representative was either dismissed or terminated or 
decided to leave the company, then that person was not paid 
commission in relation to a sale which had not gone to 
settlement before he or she left. 

In this case, it was not in issue, on the evidence, that this 
was a cash sale which had been completed within 30 days 
of 22 June 1992. That was Ms Layer's evidence and it was 
not contradicted. 

The crucial point in evidence was what purported to be 
the custom in the industry, since there appeared to be no 
evidence, written or oral, of any express term, as to when 
a salesperson was entitled to a commission in circumstances 
where the commission might have fallen due after the 

termination of the salesperson's employment. Ms Layer was 
cross-examined on this at pages 27-30 of the transcript at 
first instance (hereinafter referred to as "TFI"). Her 
evidence, summarised, was this:— 

(1) There is no normal period of notice, although she 
had only seen people being given one day's notice. 

(2) First of all she said' T don't know". Then she said 
"If it's subject to finance and the person decides 
to leave, I think the principal deducts a certain 
percentage of the commission because they're still 
waiting on some kind of procedure, but if it's a 
cash offer I don't think it makes any difference". 

(3) She denied that normal industry practice was that 
if a representative had not sold a property whilst 
in the employ of the agency and had actually left 
and three weeks down the track another represen- 
tative in that office sold the property, then the 
original representative who dealt with it did not 
get paid. 

(4) She laid emphasis on the fact that she had 
introduced the purchaser to the property and that 
she was denied home opens on the property. 

Mr Esze, in evidence, in fact, laid emphasis on the fact 
that the contract was not entered into until the afternoon of 
22 June 1992, and that, in particular, it had not been entered 
into prior to the dismissal of Ms Layer on that date. Indeed, 
he said (see pages 44-45 (TFI)):— 

"What property is that? This is the same property, 
9 over 172 Mill Point Road. At 8.45 am he had rejected 
this offer on the day of Janis's termination. So you can 
see that that dealing didn't go anywhere, so there was 
no entitlement to fee. If that would have been accepted 
at that period of time, then it would have been okay. 
Janis would have received a commission on that. That 
would have been no problem. That was what we called 
in conjunction with another estate agency, so if you 
would like that..." 

At page 58 (TFI), however, Mr Esze said that he had not 
actually taken over the file in this matter, that he had said 
that he would "baby-sit it for Jan for a little while and then 
she actually eventually—I gave it back to her and she was 
marketing it, advertising it, whatever, and I only looked after 
it for that particular occasion—okay—with". He had said 
that he had not looked at the file and therefore had not 
known of Mr Brown from the file, but had only known of 
Mr Brown because he rang out of the blue on 22 June 1992 
to say "Is that property still available?" 

There is also the question of advertising. There was again 
a difference over what had occurred in relation to 
advertising, although Mr Esze, in evidence (page 62 (TFI)), 
said that he had found the applicant to be truthful and honest 
in her dealings and had had no reason to disbelieve that since 
she had left. 

In the end, he conceded that he had made a mis- 
calculation about advertising. He found that she had spent 
$796.63 on advertising, less her allowance, which meant 
that she had overspent by $477.00 and he deducted this from 
the commission due. In fact, he said that when she went over 
the limit of $1000.00 which was available for advertising 
then excess could be automatically deducted from her 
commission as being standard industry practice. It was 
denied to be the case by Ms Layer. That is that there was 
an automatic deduction. 

Conclusions. 
The Commission at first instance did not find any 

entitlements to pay in lieu of notice and that question was 
not in issue before us. 

Its other findings were as follows:— 
(1) The claim for the payment of commission in 

relation to No 9, 172 Mill Point Road was 
$1832.50. 

(2) There was not a great deal of informative material 
concerning the customs and circumstances involv- 
ing sales and commissions in the industry. 
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(3) The listing of a completed sale cannot be 
discounted as being of no consequence in a matter 
such as that which was before the Commission. 
There was an implication that if Ms Layer was not 
dismissed before the sale she would have been 
paid commission according to the agreed amount, 
even though the sale was concluded by the 
respondent. 

(4) Ms Layer did not concede, as a general proposi- 
tion, that commissions were foregone in cases of 
dismissal, and it is clear that the Commission 
accepted her evidence, that being consistent with 
her claim. Indeed, the Commission went on to say 
(see page 12 (AB)):— 

"Rather her attitude to the question 
seemed to me to be consistent with her claim 
and I view her testimony in this respect as 
competent evidence against discounting the 
fact of her obtaining the listing of the 
property as a matter of considerable rele- 
vance in her favour." 

(5) Deductions for advertising of $508.03 (conceded 
to be incorrect and reduced by $30.00 for the 
purposes of these proceedings) concerned unau- 
thorised deductions from commission, and were 
made by the respondent from sales commission 
due to the applicant for sale of a property other 
than No 9, 172 Mill Point Road. 

(6) The Commission did not find, on the balance of 
probabilities, that there was not an industry 
custom of deducting the amounts involved for 
advertising. However, it found that the Truck Act 
prohibited the deduction of any moneys from the 
applicant's remuneration. 

(7) The Commission also observed that there were 
two crucial factors in the claim, one being that the 
sale of the property arose from the applicant's 
listing of it and the second being that she had 
maintained contact with the person who finally 
purchased it. 

There are two main heads of appeal which were 
developed by reference to the evidence in the matter by Mr 
Thorpe (of Counsel), who appeared for the appellant. The 
Commission at first instance seems to have preferred, in a 
material way, Ms Layer's evidence, having observed the 
witnesses in the witness box, and held that her evidence was 
sufficient to establish, on the balance of probabilities, that 
in this case there was an entitlement to the moneys due for 
commission. The Commission preferred her evidence that 
in a case such as this, where the file was hers and where she 
was actively pursuing it, that the usual entitlement to 
payment of commission on the completion of a sale, of 
which she was at least, in part, an instrument, was not 
displaced by the evidence of Mr Esze that an intervening 
dismissal altered that situation. The Commission obviously 
preferred the evidence of Ms Layer and there is nothing on 
the evidence that entitles us to say that it misused that 
advantage, or that it did not give due weight to all of the 
evidence, or that it misapprehended the evidence. 

Indeed, there is authority for the proposition that an agent 
employed on commission, once he or she is terminated, is 
not, in general, entitled to a declaration or an account for the 
future, but is entitled to compensation to be assessed in a 
money sum whether by way of damages or by way of 
restitution. It was held in Roberts v. El wells Engineers Ltd 
[1972] 2 All ER 890 (CA) that compensation would be 
assessed on the basis that after the termination of his agency 
the plaintiff agent was entitled to go on receiving commis- 
sion on repeat orders for goods which was the same or 
substantially the same as those which had been bought by 
the new customers whom he had introduced or by the old 
customers who he had revived, but not on other goods 
brought by those customers. 

There is no provision in the Real Estate and Business 
Agents Act 1978 which assists in this regard. 

The Commission at first instance quite rightly found that 
Ms Layer had listed the property; it also found that she had 
maintained contact with the persons who finally purchased 
the property. She had until one month before her dismissal. 
The Commission's finding that she had maintained contact 
was not correct. However, that error is inconsequential 
because she had maintained the file and was continuing to 
act on it. It was she who had made the initial contact with 
the purchaser. An offer had been put and rejected. However, 
the evidence from Mr Esze was that the file was still her file. 
Indeed, she was prevented by Mr Esze from further 
proceeding with the sale by opening the unit for inspection, 
because he insisted on doing that himself and involving 
himself in the sale. In any event, as we read Mr Esze's 
evidence, Ms Layer would be entitled to the commission, 
in the normal course of events, had she remained in the 
appellant's employ. That was not seriously in dispute, nor 
could it be. 

The appellant's case was really that commission was not 
payable because the transaction was completed after the 
respondent's dismissal. Once the Commission accepted, as 
it did (see page 12 (AB)), that there was no custom that 
would deprive her of commission in circumstances such as 
this where Ms Layer was dismissed before the 30 day 
contract settlement was "completed", then it was open to 
the Commission to find as it did as to her entitlement to the 
commission. 

The evidence of what the custom was was quite clear on 
Ms Layer's evidence. Indeed, there was a finding to that 
effect at page 12 (AB) which we have cited above, the 
Commission clearly accepting her evidence in that respect 
(the Commission having seen the witnesses and examined 
the evidence). She established, on the balance of probabili- 
ties, that she was entitled to the commission, having 
introduced a sale which was completed, and that there was 
no custom which dictated that an intervening dismissal 
would prevent this entitlement falling due for payment. 

As to the question of the advertising, the amount for 
advertising deducted from payment of another commission, 
Mr Thorpe did not argue that the decision in Conti Sheffield 
Real Estate v. Brailey 72 WAIG 1965 did not apply as a 
matter of principle. What he did say was that it was 
distinguishable because the amount incurred in excess 
advertising was an amount to be taken into account in 
calculating what Ms Layer was entitled to. Indeed, it was 
not taken into account. It was, in fact, actually deducted 
from the remuneration due to her as defined in the Act, and 
it is not distinguishable from Conti Sheffield Real Estate v. 
Brailey (op cit) on those grounds. The Truck Act forbad the 
deduction of the amount from the commission due and 
payable for the same reasons as described in Conti Sheffield 
Real Estate v. Brailey (op cit) at page 1968, and that ground, 
too, fails. 

For those reasons, the appeal will be dismissed. 

Commissioner Beech: On the 30th September 1992 the 
appellant lodged a Notice of Appeal against a Decision of 
the Commission given on the 7th September 1992. That 
Decision was deposited in the office of the Registrar on the 
8th September 1992. By the terms of section 49(3) of the 
Industrial Relations Act such an appeal shall be instituted 
within 21 days of the date of the decision against which the 
appeal is brought. It is quite clear that the date referred to 
in section 49(3) is the date that the decision against which 
the appeal is brought is deposited in the office of the 
Registrar: McCorry v. Como Investments Pty Ltd, (1989) 69 
WAIG 1000 (IAC). Accordingly, for the appeal to have been 
validly made, it was required to have been filed on the 29th 
September 1992. The Notice of Appeal in this matter was 
lodged one day later, as was apparently recognised by the 
solicitor for the appellant at the time, for on its face the 
document filed sought an order for an extension of time of 
one day within which to institute an appeal. This was, again 
apparently, deleted by the solicitor for the appellant and a 
subsequent document bearing the same number filed in the 
Registry on the 23rd October 1992 seeking that extension 
of time, and further an extension of time within which to file 
and serve an Appeal Book. : .' 
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The respondent opposed an extension of time to file the 
Notice of Appeal, and accordingly the parties were heard on 
that matter and by majority, the Full Bench allowed that 
extension of time. What follows are my reasons for granting 
that extension. 

It is quite clear that the Full Bench has the power to make 
an order extending the time within which an appeal should 
be filed: See Arpad Security Agency Pty Ltd v. FMWU, 
(1989) 69 WAIG 1287 at 1288. 

Whether or not such an extension of time should be 
granted is a matter for the discretion of the Full Bench, and 
in that regard whilst the circumstances in any particular case 
may require additional considerations, in this matter the 
considerations of the Full Bench include the length of the 
delay, the reason for the delay, whether there is an arguable 
case and the extent of any prejudice suffered by the 
respondent: see Esther Investments Pty Ltd v. Markalinga 
Pty Ltd, [1989] 2 WAR 196. These were expanded upon by 
the Full Bench in the Arpad Security Agency matter (op.tit.) 
as follows: 

"Some observations as to principles relating to 
extension of time might be helpful. 
(1) Fixed time limits are always liable to cause 

hardship. A court (and the Commission is a court 
of record, see s.12) has the jurisdiction to mitigate 
this by granting an appropriate extension. How- 
ever, one object of fixing time limits under the 
rules is to achieve finality of judicial determina- 
tion. 

(2) In granting an extension of time, the court does 
what is necessary to prevent an injustice. The 
criterion which the court uses in deciding on 
applications for an extension of time is what is 
required in the interests of justice (see Hughes v. 
National Trustees Executors and Agency Co. of 
Australasia Ltd [1978] VR 257 at 262-264). 

(3) Jurisdiction to grant an extension of time is 
discretionary. The appellant must make out a case 
for the discretion to be exercised in his favour. 
This is because he is asking to be exempted from 
the provisions of the rules which, strictly, should 
be obeyed. 

(4) The yardstick for the court is justice, but, given 
that, the appellant must still show a basis on which 
the court should exempt him from the time limit 
which he seeks to avoid. One consideration is that 
a successful litigant has an interest in knowing 
that a claim against him has been determined and 
that he is no longer at risk (see Hughes' Case (op. 
tit.) at p. 263 per Mclnemey J.). 

(5) Since the court has a discretion to extend the time 
with a view to the avoidance of an injustice, then 
it must consider whether justice between the 
parties is best served by granting or refusing the 
extension sought. This involves a consideration of 
all factors, including the prospects of the success 
of the appeal if the extension be granted (see 
Hughes' Case (op. tit.), (supra pl288) 

(And see also the decision of the Commission in Court 
Session in Ryan v. Hazelby and Another T/A Carnarvon 
Waste Disposal, (1992) 72 WAIG 2529.) 

The length of the delay in this case is one day, which is 
not a significant period of time. Further, in this case the 
parties were ready to proceed on the day, and properly so, 
and thus no further delay was occasioned following the 
granting of the extension of time. 

The reason for the delay was "an oversight" by the 
solicitor for the appellant, which to his credit he frankly 
admitted. It is clear that the fault of the appellant's solicitor, 
and not that of the appellant itself is a material factor in 
exercising discretion (Esther Investments Pty Ltd v. Marka- 
linga (opxit.) per Kennedy J at 199). The time limit set by 
the statute is 21 days and that is a time limit to be observed. 
One might be pardoned for expecting a clear understanding 
of this and for regarding "an oversight" on the part of 

counsel in such a matter with little sympathy. This may be 
particularly so in circumstances where the failure to follow 
other requirements set down, for example in the case of the 
composition of and the filing in proper time of Appeal 
Books, may lead to the conclusion in a particular circum- 
stance that the merit which lies in excusing an isolated 
oversight would not exist where that oversight is but one 
example of many (as to which see re Master Builders 
Association (1989) 70 WAIG 3053) (FB). 

As to whether there is an arguable case, the matter before 
the Commission at first instance involved evidence from the 
two principal persons involved, the now appellant and the 
now respondent. To the extent that upon appeal it is to be 
argued that the evidence of one witness should have been 
preferred over the evidence of another, then it is difficult to 
disclose that there is an arguable case. However to the extent 
that an appellant seeks to persuade the Commission that 
facts have been mistaken, or that there has been a failure to 
follow the uncontroverted evidence of one witness, as is 
alleged here, then an arguable case may be more readily 
identified. 

The final consideration concerns any degree of prejudice 
to the respondent In this regard it is noted that the 
respondent had been advised before the filing of the Appeal 
that an Appeal would be filed, and that no prejudice occurred 
due to the filing of the Appeal one day later. It is also true 
that there is no evidence of prejudice brought by the 
respondent. Indeed, with respect to the agent for the 
respondent, I was unable to derive much assistance from his 
submissions at all. It may be as well to re-state some matters 
which are quite well settled within this jurisdiction. 

1. An appeal lies against the decision of the 
Commission (section 49 of the Act). The decision 
of the Commission is embodied, in this case, in 
the Order which issued. Whilst a "decision" for 
the purposes of the Act includes an award, order, 
declaration or finding, an appeal lies against the 
decision of the Commission, and not its Reasons 
for Decision (see for example WA Tfeacher 
Education Authority v. Tertiary Education Aca- 
demic Staff Association, (1977) 58 WAIG 7 at 8). 
The Reasons for Decision are not the decision 
itself, but clearly the reasons for the decision. The 
date that the Reasons for Decision issued is not 
therefore relevant to this matter. 

2. On appeal, a question of public interest arises only 
in relation to an appeal from a finding (section 
49(2a)). A "finding" is defined as a decision, 
determination or ruling made in the course of 
proceedings that does not finally decide, deter- 
mine or dispose of the matter to which the 
proceedings relate. The decision of the Commis- 
sion at first instance in this matter is quite clearly 
a decision which finally determined the matter to 
which those proceedings related. No question of 
public interest arises in this matter (and see PKIU 
v. WA Newspapers Ltd, (1985) 65 WAIG 1355 at 
1356). 

3. As noted earlier in these Reasons, the date from 
which the 21 day period commences to run is the 
date upon which the decision at first instance was 
deposited in the office of the Registrar. Again with 
all due respect, it was not apparent from the 
submissions made by the agent for the respondent 
that an extension of time of only one day was in 
issue. 

Further, whilst the respondent is entitled to the fruits of 
the judgement at first instance, there was no evidence that 
the respondent had altered her position to her prejudice or 
that there was any other reason which would cause prejudice 
to the respondent if the extension of time was granted. As 
Kennedy J said in re Esther Investments (op.cit.): 

"There is no suggestion that it has done, or omitted 
to do, anything as a result of the judgement given in 
its favour." 
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In all of the circumstances, and notwithstanding the 
reservation which I feel regarding the standard to be 
expected from legal practitioners appearing in this jurisdic- 
tion, I support the making of an order for an extension of 
time as sought. 

Similar considerations arise in relation to the extension 
of time to file an Appeal Book. 

I now turn to the substantive appeal. The decision of the 
Commission at first instance was to require the appellant to 
pay to the applicant a sum of money composed of two parts. 
The first part is conveniently described as commission due. 
The complaint of the appellant in this regard is twofold. 
Firstly it says that although the sale to which the commission 
relates was made one day after the respondent had been 
terminated, and although it had been the respondent who had 
introduced the eventual purchaser to the vendor, that 
introduction had occurred one month earlier, at which time 
no interest in purchasing the property had been evinced by 
the eventual purchaser. It seems common ground that when 
the eventual purchaser did contact the appellant one day 
after the respondent had been dismissed, this was coinciden- 
tal and "out of the blue". The appellant states that there is 
uncontroverted evidence that industry practice is that in 
circumstances such as these, a commission is not payable. 
That may be so, and indeed it appears from the evidence 
given by the respondent at first instance that this is 
recognised. However the Commission at first instance is 
required to decide the matter according to equity, good 
conscience and substantial merit, and industry practice, 
whether clearly established or not is but one factor in that 
regard. Indeed this is implicit in the submissions of the 
appellant in that the appellant conceded that there may be 
circumstances where industry practice notwithstanding, a 
commission ought be paid. That is, if there was some 
suggestion that the appellant had engineered the whole thing 
(transcript page 18). 

In this regard it is to be noted that the evidence upon 
which the appellant relies is based upon a question asked of 
the respondent in cross-examination regarding industry 
practice where a sale occurs "three weeks down the track" 
after the termination of employment of the sales representa- 
tive who first listed the property (transcript page 28, and see 
also transcript page 42). In this case, the evidence is that the 
eventual purchaser concerned made contact with the 
appellant on the same day that the respondent was 
terminated (transcript pages 40, and 45) and the arrangement 
was signed the following day. That proximity in comparison 
with the evidence of "normal industry practice" may give 
rise to a consideration of merit. In other words, that the sale 
occurred within one day of the termination may not have 
been covered by the evidence of industry practice, and in 
those circumstances there may be merit in awarding the 
commission, or part of it. That is all the more so where the 
evidence is that the respondent was given one day's notice, 
and it is perhaps arguable that the contract of employment 
was on foot until the expiry of that notice. This was not 
specifically argued at first instance and it is not a matter 
which can be developed upon appeal. However it is clear 
from the evidence that another offer made via another real 
estate agency for the same property had come in for 
consideration on the weekend prior to the dismissal, and had 
been rejected on the morning upon which the dismissal 
occurred. The evidence is that if that offer had been accepted 
then the respondent would have received a commission on 
that basis (transcript pages 44, 55). Given that the evidence 
reveals that the respondent had as much or as little to do with 
the generation of that offer as she did with the offer which 
eventually sealed the arrangement, then there may be as 
much reason for the awarding of commission in the one 
circumstance and there is in the other. On that understand- 
ing, the Commission did not in my respectful observation, 
fall into error in awarding the commission payable in the 
face of clear industry practice if in the opinion of the 
Commission it was fair and right in accordance with section 
26 of the Industrial Relations Act for such a decision to be 
made. 

The Commission at first instance held that "the crucial 
factors in the claim for payment of commission are the fact 
that the sale of the property arose from the applicant's listing 
of it and the fact that she maintained contact with the person 
who finally purchased it" (Reasons for Decision page 4). As 
to the first of those two factors, the evidence is that the 
particular property in question was listed as a result of the 
efforts of the respondent herself (transcript pages 15, 29). 
However the evidence also is that there was no contact 
between the respondent and the person who finally 
purchased the property from the time of his initial contact 
to the time of termination (transcript page 29). Thus the 
conclusion of the Commission in this regard was not one that 
was open to it on the evidence and to that extent the 
Commission at first instance fell into error. 

It is appropriate to consider, as the appellant would have 
the Full Bench find, whether this error is sufficient to uphold 
the appeal. I have set out above a number of factors which, 
if argued, may have allowed the Commission at first 
instance to conclude that notwithstanding the evidence as to 
industry practice, the payment of the commission or part of 
it may have been merited. In the circumstances I am not 
persuaded that the decision reached at first instance to award 
payment of the commission was incorrect, it being one 
which for the reasons I have set out above was one 
reasonably open on the evidence. Indeed, far from being an 
incorrect decision, it is one with which I agree notwithstand- 
ing the disadvantages of an appellate bench in not being able 
to observe the wimesses at first instance. I am not persuaded 
that the mistake of fact of the Commission at first instance 
was such as to lead him into error in the decision which he 
eventually reached. Accordingly I would not uphold the 
appeal for that reason. 

The remaining consideration goes to whether or not the 
deduction by the appellant from the commission due and 
payable of an amount representing the excess of advertising 
expenditure beyond the allowed amount. In this, the 
evidence is not all that one would wish. However from the 
evidence of the appellant himself, it appears that there are 
two separate considerations. The first is that commission is 
due and payable pursuant to the contract of employment 
when sales are generated. The second concerns the 
advertising allowance and its operation. In the circum- 
stances which confronted the Commission at first instance, 
the appellant obviously thought that a "deduction" would 
occur from one because of the other because in the 
appellant's own words, "it was automatically deducted from 
her commission" (transcript page 46). 

To that extent, the evidence does not support the 
submissions made on appeal that what actually occurred was 
a subtraction rather than a deduction. Indeed I am not sure 
of a difference of significance between the two words in the 
context of this matter. In any event, I am unable to find from 
the evidence that the income to be earned by the respondent 
(the commission) and the deduction from any entitlement 
due of an amount due to the employer (in this case the excess 
advertising expenditure) was all part of the one mode of 
remuneration. The evidence before the Commission at first 
instance, such as it is, would lead one to the conclusion that 
there are two separate steps involved and that each 
component is separately identifiable and stands alone. In the 
absence of an award, the respondent's entitlement to 
remuneration depends upon her contract of service and the 
performance under it. The evidence as to that contract is that 
the appellant would pay to the respondent 50% of 
commissions earned and a 10% advertising allowance 
(transcript pages 13,32,33). However the respondent denied 
that anything over and above the allowance would be 
"automatically deducted from the commission" (transcript 
page 33). There is also evidence that some apparent 
overspending was not deducted from first payments made 
to the respondent (transcript page 61), which tends to 
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support the conclusion that the earning of the commission 
and the calculation and subsequent "deduction" of any 
excess advertising expenditure represents two separate 
exercises. Indeed, under cross-examination the appellant 
was asked: 

"So the accounts come to you, you're liable to pay 
them and then you seek to recover them, in this case, 
from the worker. Was that the system? 

Answer: That's generally the rule of thumb, yes." 
(transcript page 63) 

Accordingly on this ground of appeal, I do not find that 
the evidence before the Commission at first instance 
supports the argument of the appellant that the respondent's 
remuneration was the product of commission less excess 
advertising expenditure as one exercise. Accordingly that 
ground of appeal is not made out 

This leaves the situation where, on the evidence, the 
respondent did exceed the advertising allowance. The 
deduction unilaterally of it from a commission otherwise 
due and payable was not permissible pursuant to the contract 
of service, and the action of the employer was therefore 
wrong. On the authority of the Full Bench in Conti Sheffield 
Real Estate v. Brailey ((1992) 72 WAIG 1965) the 
Commission does not have the jurisdiction to require the 
payment of that sum by the respondent to the appellant. 

Finally it is to be noted that it was conceded on appeal 
that the amount "deducted" was $30.00 greater than it 
should have been. 

Accordingly I would dismiss the appeal. 
The President: In the circumstances, the appeal will be 

dismissed. 

Order accordingly. 
Appearances: Mr A C Thorpe (of Counsel) on behalf of 

the appellant. 
Mr R W Clohessy on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Thomas Gabriel Esze t/a Tom Esze Real Estate 
and 

Janis Evelyn Layer. 
No. 1259 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER A. R. BEECH. 
8 April 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 7th day of December 1992 and having heard 
Mr A C Thorpe (of Counsel) on behalf of the appellant and 
Mr R W Clohessy on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 8th day of April 
1993 wherein it was found that the appeal should be 
dismissed, it is this day, the 8th day of April 1993, ordered 
that the appeal be and is hereby dismissal. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Thomas Gabriel Esze t/a Tom Esze Real Estate 
and 

Janis Evelyn Layer. 
No. 1259 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER A. R. BEECH. 
8 April 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 7th day of December 1992 and having heard 
Mr A C Thorpe (of Counsel) on behalf of the appellant and 
Mr R W Clohessy on behalf of the respondent, and reasons 
for decision being delivered on the 8th day of April 1993, 
it is this day, the 8th day of April 1993, ordered that the 
appellant be and is hereby granted an extension of time until 
and including the 30th day of September 1992 for the 
instituting of appeal No 1259 of 1992. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH— 

Proceedings for enforcement 

of Act— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Registrar 
and 

Metals and Engineering Workers' Union—Western 
Australia, The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Australian Electrical, 

Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

No. 1281 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

The hearing and determination of the application herein 
had been adjourned for submissions from the parties as to 
whether the validity of the order at the heart of the 
application would be subject to attack in these proceedings. 
There is reference to this matter in our reasons for decision 
(Registrar v. MEWU and Others 73 WAIG 557). 

There were four major heads of submission before the 
Full Bench. 
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Firstly, it was submitted that since no order was before 
the Full Bench which had been sealed in accordance with 
s.36 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), then there was no 
order, as the Act required such an order to be made, to be 
enforced. 

Secondly, it was submitted, following observations made 
by the Full Bench in our reasons for decision herein of 18 
February 1993, that the order, although dated 19 June 1992, 
was not deposited in the registry, according to the stamp on 
the order, until 23 September 1992 and could not have effect 
until then. 

Thirdly, the submission was that s.34 of the Act, the 
privative clause of the Act, did not prevent the Full Bench 
determining the validity or otherwise of the order. 

Fourthly, the submission for the respondents was that the 
terms of the order were such that it could rightly be said to 
be uncertain and that the exercise of the power under s.44 
of the Act (in making the order) was, therefore, ultra vires 
and void. 

We turn to the submissions made in relation to s.36 of the 
Act. S.36 is quite plain. Every decision, which includes 
every award, order, declaration or finding (see s.7 of the 
Act), is required to be sealed with the seal of the 
Commission, to be deposited in the office of the Registrar 
and be open to inspection without charge during office hours 
by any person interested. 

It is quite clear that a decision without a seal is not a 
decision of the Commission perfected as such (see McCorry 
v. Como Investments Pty Ltd 69 WAIG 1000 at 1001-1003 
per Brinsden J), so the submission went. 

Exhibit 2, which was tendered as the order of the 
Commission sought to be enforced, bore no seal. However, 
the applicant through counsel was given leave to tender the 
order bearing the seal of the Commission as exhibit 2A. The 
order, therefore, did comply with s.36 of the Act in that 
respect. That submission, therefore, had no substance to it. 

We now turn to the submission which relates to the order 
being dated 19 June 1992, but being deposited in the office 
of the Registrar on 23 September 1992, some three months 
and four days later. 

The question of whether the date of an order is the date 
when it is pronounced in the Commission, or another date, 
was considered and decided in McCorry v. Como Invest- 
ments Pty Ltd {op cif), as we have said. Brinsden J, having 
considered s.34 and s.36 of the Act, held that, having 
particular regard to the technical legal words "signed and 
delivered" in s.36, and s.34, that the decision of the 
Commission shall be contained in the order of the 
Commission signed and delivered, the delivery being the 
depositing of it in the office of the Registrar. 

Brinsden J went on to say at page 1002:— 
"Upon the latter event happening the decision of the 

Full Bench and/or the Commission or Commission in 
Court Session has been pronounced." 

The question in that matter was what was the date of the 
decision for the purposes of calculating whether an appeal 
had been instituted within 21 days of the decision of the Full 
Bench. Rowland J expressed no opinion on that point. 
Kennedy J said at page 1003:— 

"In my opinion, sections 34, 35 and 36 make it 
sufficiently clear that the "decision" of the Commis- 
sion is a document." 

Kennedy J then went on to say that, in his opinion, the 
appeal was competent because it had been instituted within 
21 days of the date of the decision, which was the date when 
it was signed, sealed and deposited in the office of the 
Registrar. 

In other words, the decision required to be signed, sealed 
and deposited and the date on which those events occurred 
or the date when the last of those events occurred is the date 
on which it became a decision of the Commission. 

Ms Smith (of Counsel), who appeared for the applicant, 
submitted that there is no provision as to when such 
depositing is to be done. However, the date on which it is 
done is not the date when the reasons are delivered or the 

date of pronouncement of the order. The fact of the matter 
is that the decision is not "perfected" until all those acts 
are done. 

McCorry v. Como Investments Pty Ltd {op cit) is 
authority for the proposition that a decision of the 
Commission is not a decision of the Commission unless it 
is signed, sealed and deposited, and until it is so signed, 
sealed and deposited in accordance with s.36 of the Act (see, 
too, CMEU v. UFTIU 70 WAIG 3913, per Rowland J at 
pages 3913-3914, Nicholson J at page 3915, and Walsh J at 
pages 3917-3918 quoting Kennedy J). 

As Kennedy J said in McCorry v. Como Investments Pty 
Ltd {op cit) at page 1003, that is different from what is 
prescribed for judgments or orders under 0.42 rule 1(1) of 
the Supreme Court rules where the date of an order or 
judgment is the date of its pronouncement. 

We think that what was said in McCorry v. Como 
Investments Pty Ltd {op cit) is quite plain, and that, 
therefore, Ms Smith's arguments to the contrary, which we 
have considered, do not persuade us. The reference to the 
law of contempt, to which she took us, was a reference to 
orders or judgments ' 'perfected'' in a different manner from 
what the Act prescribes for decisions. 

In this case, the order made was, for those reasons, not 
a decision of the Commission until the date when the order 
was deposited, namely 23 September 1992, the date when 
the order became a decision as defined. 

What is, of course, significant for the purposes of this 
matter is that the particulars of the application allege that 
breaches of the order occurred on 20 June 1992 and on 21 
June 1992 and 29 June 1992. At that time, there was no 
decision of the Commission, since no order had been 
deposited in the registry. 

It was for that reason that Mr Edwards (of Counsel), who 
appeared for the Metals and Engineering Workers' Union— 
Western Australia, submitted that the application should 
now be dismissed. 

Certainly, no evidence has, as yet, been led on the hearing 
of this application. However, no application was made to 
amend the particulars. We can, therefore, only take it that 
the applicant's case is as set out in the particulars and that 
the breaches alleged to have occurred are all alleged to have 
occurred on those dates in June 1992 to which we have just 
referred. Indeed, Ms Smith's argument seemed to accept that 
that was the basis of the matter. 

That being so, there was no order which constituted a 
decision under s.34 and s.36 of the Act at the time that the 
alleged breaches occurred and no order which might be 
breached. 

The application, therefore, is and was based on alleged 
facts which could not constitute a breach of any decision. 
It matters not that S.84A of the Act refers to limited 
categories of "decision" as that word is defined in s.7 of 
the Act. An order still, of course, is a decision, as defined. 

For those reasons alone, the application should be 
dismissed. 

However, there was another question of some importance 
which we ought to address, even though it is not germane 
to the application before us, because it is a matter of 
substantial importance. That question is whether the validity 
of an order made by the Commission, constituted by a single 
Commissioner (as was the case here), can be brought into 
question before the Full Bench in S.84A proceedings. 

It was the case for the respondents that such an order 
could be so challenged. It was the case for the applicant that 
it could not. The respondents' case was that they could 
challenge the order before the Full Bench exercising 
jurisdiction and power under s.84A of the Act, and that s.49 
of the Act was not the sole channel for the challenge of the 
validity of the order, the subject of this application. 

The respondents relied upon Registrar v. AMWSU 69 
WAIG 1904. In that case, there were S.84A proceedings and 
the Full Bench dismissed an application for enforcement of 
an order of the Commission on the basis that the order was 
made beyond the power conferred by s.44 of the Act upon 
the Commission, constituted by a single Commissioner. 



The orders in this case were, it was not in dispute, orders 
made under s,44(6). It was not said that they purported to 
be anything more than "interim" orders. 

However, in that case, no argument was put to us that the 
order was not able to be called into question before the Full 
Bench exercising jurisdiction and power under S.84A. In the 
face of detailed argument, as has been put here, we do not 
regard ourselves as bound by Registrar v. AMWSU (op cit). 

It was Ms Smith's strong submission that an order made 
by a single Commissioner, as this was, could not be brought 
into question in these proceedings. Central to that submis- 
sion was the fact that no appeal against the decision had been 
instituted under s.49 of the Act against the order sought to 
be enforced. 

In addition, it was certainly not said to us that there was 
any proceeding afoot to challenge the order in question by 
way of prerogative writ or that there had been any such 
proceeding. 

Mr Edwards submitted to us that s.34(3) and (4) of the 
Act did not inhibit us from determining whether the order 
in question was a valid exercise of the power. In any event, 
s.34(3) and (4) only apply to a court and the Commission 
is not a court, so the submission went. In that context, we 
were referred to RRIA v. AMWSU and Others 69 WAIG 
990 per Nicholson J and Attorney General v. British 
Broadcasting Corporation (1980) 3 All ER 161. 

It was submitted, too, by Mr Edwards that even if s.34(4) 
did apply to a review of proceedings by the Commission, 
then a question arose as to whether a privative clause such 
as s.34(4) prevents the review of a jurisdictional or 
non-jurisdictional error. 

We were referred to Re Sharkey P, George and Beech CC; 
ex pane Robe River Mining Company Pty Ltd (No 2246 of 
1992) (unreported) (FC) (Supreme Court of WA), delivered 
on 25 November 1992, and Re WAIRC; ex parte CWAI (No 
2715 of 1991) then (unreported) (FC) (Supreme Court of 
WA), delivered on 27 March 1992, but now reported at 
[1992] 6 WAR 555. 

It was submitted, too, that a privative clause would not 
be construed so as to oust a review by a supervisory court 
for a jurisdictional error. 

We were referred to a number of cases. These included 
Hockey v. Yelland and Others (1984) 157 CLR 124, R v. 
Medical Appeal Tribunal; ex parte Gilmour (1987) 1 KB 
574, Houssein and Another v. Under Secretary for Industrial 
Relations and Technology (NSW) and Another (1982) 148 
CLR 88 and Re Western Australian Trotting Association; ex 
pane Chambers (No 1684 of 1992) (unreported) (FC) 
(Supreme Court of WA) per Malcolm CJ at pages 5-6. 

There is, of course, a distinction between jurisdictional 
and non-jurisdictional error, it was submitted (see R v. Gray 
and Others; ex pane Marsh and Another (1985) 157 CLR 
351 and Public Service Association of SA v. FCU of SA 
(1991) 65 AUR 610). 

In other words, we were invited to find that s.34(3) and 
(4) of the Act should not be construed to prevent the Full 
Bench from deciding the jurisdictional soundness of the 
subject order. 

Where an order of a tribunal or inferior court is affected 
by jurisdictional error, the decision, it was submitted, is 
void. There is nothing, therefore, for the privative clause to 
protect, so the submission went 

The submission as to the question of jurisdiction was that 
the order was void for uncertainty. Mr Edwards' submis- 
sions were adopted by the other respondents by their 
counsel. 

Ms Smith, for the applicant, made a number of 
submissions on this point. The core of her submission was 
that jurisdictional errors cannot be challenged in these 
proceedings. Indeed, such a challenge can only be made in 
an appeal, and whether it can be challenged by a prerogative 
writ is another matter, although the Full Court of the 
Supreme Court has held that certiorari will not generally lie 
against decisions of the Commission where a right of appeal 
exists, so the submission went. 

The alternative submission was that, in any event, the 
order was not uncertain, as submitted, and detailed 
submissions were made concerning that question. 

We were taken to a number of authorities for the 
proposition that in Australia and England the courts have 
recognised that it is not appropriate to make any collateral 
attack on an order in proceedings where it is alleged that 
there has been a failure to comply with an order if the proper 
remedy by way of appeal had not been taken up by lhat 
party. 

We were taken to Vestry of St James and St John, 
Clerkenwell v. Feary (1890) 24 QBD 703 at 708. That was 
considered and quoted by the High Court in Twist v. 
Randwick Municipal Council (1976) 12 ALR 379 (HC) per 
Barwick CJ at pages 383-384, per Mason J at pages 384 and 
387, and per Jacobs J (see, too, Re WAIRC; ex parte CWAI 
(op cit)). 

The submissions were that both of those cases were 
authorities for the proposition that where a right of appeal 
existed which had not been exhausted, then it was exclusive 
in the absence of a denial of natural justice (see Twist v. 
Randwick Municipal Council (op cit)). In this matter, there 
was a right of appeal and no denial of natural justice, we 
should observe. 

Secondly, there could be no issue of a prerogative writ, 
unless there was an allegation of a failure to afford natural 
justice, and that had not been alleged here (see Re WAIRC; 
ex parte CWAI (op cit)). 

In addition, Ms Smith referred to three other authorities 
relating to collateral attacks on orders. These were Mosman 
Park Town Council v. Walker (Appeal No 145 of 1990) 
(unreported) (FC) (Supreme Court of WA), delivered on 26 
April 1991, Commissioner of State Taxation v. Bayswater 
Hire Cars Pty Ltd (Appeal No 38 of 1989) (unreported) (FC) 
(Supreme Court of WA), delivered 15 November 1989, and 
Mark Stephen Holdings Pty Ltd and Others v. Garlick 
(Appeal Nos 413 to 417 of 1986) (unreported) (Supreme 
Court of WA) per Pidgeon J, delivered on 8 December 1986. 

Mr Schapper (of Counsel), who appeared for the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch, made 
some submissions, too, in relation to this question. His 
submission was that unlike the position in Twist v. 
Randwick Municipal Council (op cit) where there were full 
rights of appeal to the District Court from a decision of a 
local council to demolish a building, that was not the case 
here. This was because, firstly, this was an appeal against 
a finding, and the appeal under s.49(2a) of the Act was 
conditional upon establishing that a question of such 
importance arose that, in the public interest, an appeal 
should lie. That requires a discretionary decision of the Full 
Bench, he submitted. 

Then, the power of the Full Bench in deciding appeals is 
limited to determining whether there was an error in the 
exercise of the discretion (see House v. The King 55 CLR 
499). 

The submission was, further, that in Twist v. Randwick 
Municipal Council (op cit) the judgment relied on the person 
appealing to the District Court where a completely fresh 
hearing going to the exercise of the discretion could occur. 
In this case, that was not so, he submitted. 

Conclusions. 
Firstly, the order herein made under s.44(6) of the Act was 

plainly a "finding" as that is defined in s.7 of the Act. It 
did not purport to dispose finally of the matters in dispute 
before the Commission (see as to the nature of s.44(6) orders 
RRIA v. AMWSU and Others 69 WAIG 1873 and RRIA v. 
AMWSU 69 WAIG 2629). 

Secondly, this was the "decision" as defined of a single 
Commissioner. 

Thirdly, it was a decision of a single Commissioner, and 
was, as such, one which was subject to a right of appeal 
under s.49 of the Act. 
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Fourthly, as a finding, it was a decision against which an 
appeal would lie only if, in the opinion of the Full Bench, 
the matter were of such importance that in the public interest 
an appeal should lie. 

Fifthly, it is the law that in relation to an appeal against 
a decision such as this was, there must be established an 
error in accordance with the principles set out in House v. 
The King {op cit) and RRIA v. AWU 67 WAIG 320, as well 
as AMWSU v. RRIA 69 WAIG 985. 

However, obviously, appeals could be brought on matters 
of law such as a submission of lack of or excess of 
jurisdiction, in any event, as well as a complaint that natural 
justice was denied. Those are matters where miscarriage of 
the discretion would not be a relevant consideration. 

Sixthly, a decision of the Full Bench made under s.49 (and 
under other provisions, too, of the Act) is subject to appeal 
to the Industrial Appeal Court on the ground that the 
decision is erroneous in law or is in excess of jurisdiction, 
but upon no other ground (see s.90 of the Act). 

However, an appeal could lie, provided it was within s.90, 
against a decision of the Full Bench by which it declined to 
entertain an appeal in the exercise of its discretion under 
s.49(2a) of the Act. In other words, the relief available does 
not stop with the Full Bench. 

Seventhly, no appeal against the decision of the Commis- 
sion, constituted by the order of 19 June 1992, was ever 
instituted. It was not either submitted, at least before us, that 
any question of jurisdiction was raised before the Commis- 
sion which made the order in this matter the subject of these 
proceedings. We therefore assume that there was no 
challenge to jurisdiction before the Commission which 
made the order. 

It was not at any time alleged that natural justice before 
the Commission at first instance had been denied and it has 
not been suggested that any remedy in this matter has been 
sought by prerogative writ or otherwise. 

Eighthly, it is necessary to deal with the Act. In that 
context it is necessary to deal, too, with the authorities cited 
to us:— 

(1) We are not bound by the decision of the Full 
Bench in Registrar v. AMWSU {op cit) because 
the point raised in this matter was not argued 
before the Full Bench on that occasion. It has been 
very fully argued on this occasion. 

(2) In Vestry of St James and St John, Clerkenwell v. 
Feary {op cit) a vestry gave notice to the 
respondent under the Metropolis Management Act 
1862 (25 and 26 Viet) requiring him to furnish 
proper doors and coverings to a water closet; the 
respondent did not comply with the order and did 
not appeal to the County Council, which he could 
have done. The vestry then summoned him before 
the Magistrate who held that the order of the 
vestry was wrongly made and dismissed the 
summons. 

The Queens Bench Division on a case stated 
held that the respondent's proper remedy, if he 
objected to the order of the vestry, was by 
appealing to the County Council. Since there had 
been no appeal, the only question for decision was 
whether the order of the vestry had in fact been 
made and whether it had been disobeyed; if he 
decided those questions in the affirmative, the 
Magistrate was bound to convict. 

Lord Esher MR observed at page 712:— 
"In the present case notice was given, and 

the respondent had the choice of two reme- 
dies; but he took neither, but disobeyed the 
order". 

(3) In Twist v. Randwick Municipal Council {op cit), 
Vestry of St James and St John, Clerkenwell v. 
Feary {op cit) was considered, as we have said. 

In the former case, a demolition order was 
issued by a Municipal Council under the Local 
Government Act which was not complied with by 

the appellant. There was a right of appeal 
available which was to be exercised within a 
specific time under the Local Government Act 
1919 (NSW). Mr Twist had not availed himself of 
it. He sought then a declaration from the Supreme 
Court of New South Wales that the order directing 
the demolition was invalid. That relief was denied 
and he appealed to the High Court from the 
judgment of the Supreme Court of New South 
Wales. 

There was an allegation of a denial of natural 
justice in those proceedings. In the High Court 
Barwick CJ and Mason J, having observed that the 
appeal to the District Court enabled a full appeal 
on facts and law where the court could consider 
the exercise of discretion by the Council afresh, 
and, further, that, therefore, because of those 
features of the appeal, the subject matter of the 
section, the nature of the order empowered to be 
made, and the degree of urgency which may attend 
the making of such an order, then the right of 
appeal should be read as providing the exclusive 
remedy available to an owner who wishes to 
challenge the validity or correctness of an order 
made under s.317B(l) of the Local Government 
Act (NSW). 

Jacobs J held that though there were wide 
grounds of appeal provided in the Local Govern- 
ment Act {op cit), it could not be concluded that 
the legislature intended to exclude the right of an 
owner to be heard in natural justice. However, it 
was not the legislative intention that an order 
under the section subject to appeal to the District 
Court should without any resort to the right of 
appeal be able to be treated for all purposes as void 
and of no effect upon the ground that the principle 
of natural justice had not been observed (see Twist 
v. Randwick Municipal Council {op cit) at pages 
383-384 per Barwick CJ, pages 386-387 per 
Mason J and page 390 per Jacobs J). 

(4) In Mosman Park Town Council v. Walker {op cit) 
Rowland and Nicholson JJ reached a similar 
opinion in proceedings involving the decision of 
a person who had conducted an inquiry under a 
Local Government Act. Rowland J expressed it at 
page 8 of his reasons as follows:— 

"A plea by way of defence which tries to 
go behind the order where there is no appeal 
and the order can only be attacked by way of 
prerogative writs cannot be other than a 
collateral attack on a final decision au- 
thorised by statute which enables the debt to 
be created. Once the authority of the inquirer 
and his order is proved an attack otherwise 
than by way of one authorised by law must 
in my view be an abuse of process." 

In other words, Rowland and Nicholson JJ 
reached the same conclusion in relation to an 
attack on an order where no appeal was provided 
against the order. It would seem that it is a natural 
extension recognised in Twist v. Randwick Mu- 
nicipal Council {op cit) and Vestry of St James 
and St John, Clerkenwell v. Feary {op cit) that 
where an exclusive right of appeal exists a 
collateral attack is not competent. 

(5) The Commissioner of State Taxation v. Bayswater 
Hire Cars Pty Ltd {op cit), Malcolm CJ said at 
pages 7-8 of his reasons:— 

"In my opinion these authorities both 
confirm and require the construction of the 
provisions of the Stamp Act which I have 
adopted. Pidgeon J adopted the same ap- 
proach to the construction of the Act on a 
prosecution: see Mark Stephen Holdings Pty 
Ltd v. Garlick, Supreme Court of Western 
Australia; unreported; Library No. 6549; 



delivered 8th December 1986. The construc- 
tion contended for by counsel for the respon- 
dent would undermine the scheme of the 
legislation. For example, s.34C and the 
power of the Supreme Court to amend the 
assessment on appeal would be deprived of 
efficacy if an action on an assessment could 
be contested on the merits and, in particular, 
in the District Court of the Local Court, the 
merits of the assessment could be challenged 
otherwise than under ss.32 and 33 of the 
Stamp Act." 

As Ms Smith submitted. Re WA1RC; ex pane CWA1 (op 
cit) is authority for the proposition that the act is to be 
construed so that certiorari is excluded where a right to 
challenge the jurisdictional basis upon which an order in the 
Commission is made and where such order is the subject of 
a right of appal under the Act If no such right exists, the 
supervisory jurisdiction of the Supreme Court by way of 
prerogative writs is not excluded (in that case there was no 
statutory right of appeal against General Orders, and it was 
held that there was power to grant certiorari) (see per 
Rowland J at page 563). Murray J concluded that s.34(3) was 
to be given the effect that certiorari was not available in 
respect of the proceedings of the Commission. 

It is a fair extension of what was said in those cases to 
say that if the view was taken that prerogative writs were 
not available until the appeal processes were exhausted, then 
there exists an exclusive remedy of appeal within the Act 
which excludes collateral attacks. That exclusive remedy 
consists of appeals under s.49 and s.90 of the Act. 

In Re Sharkey P, George and Beech CC; ex parte Robe 
River Mining Company Pty Ltd (op cit) at page 19 per 
Nicholson J it was said that it was relevant, too, in the 
exercise of the discretion to grant a prerogative writ, to 
consider whether Parliament has provided an alternative 
remedy. 

In our opinion, one should look at the Act first, since that 
is what was done in all of the authorities to which we have 
been referred. 

Firstly, as will be clear from what we have said above, 
this case is one where no challenge was made to the exercise 
of jurisdiction previously, and the exercise of power is said 
to have occurred ultra vires because the terms are said to 
render the order uncertain, and, therefore, it was ultra vires 
the Act. 

In addition, the denial of natural justice was not in 
question as it was in Twist v. Randwick Municipal Council 
(op cit), but there is ample scope for that question to be dealt 
with on appeal in this jurisdiction. One should look at the 
Act, however. The Act is a scheme which constitutes the 
Commission differently to perform different functions, to 
exercise different powers, and has different jurisdictions 
conferred on the Commission differently constituted. For 
example, the Commission constituted as the Full Bench only 
can hear appeals. It cannot if constituted otherwise. The 
Commission constituted by a single Commissioner deals 
with matters under s.32, s.40, s.41 and s.44 of the Act, inter 
alia, for example. The Commission so constituted cannot 
enforce an award or order. The Full Bench can, and only the 
Full Bench (see S.84A of the Act) can deal with an 
application for enforcement under s.84A. Only the Commis- 
sion in Court Session may issue General Orders (see s.50 
and s.51 of the Act). There are many such examples. To 
reinforce that scheme, there is, of course, s.34 of the Act 
which confines challenges in "Courts" to the terms of the 
Act. 

In this case, a s.44 order was made by a single 
Commissioner, duly constituting the Commission for that 
purpose. The application for enforcement comes before the 
Commission constituted by the Full Bench which is the only 
way in which the Commission can be constituted to deal 
with a S.84A application. 

In addition, the respondents herein had a right of appeal 
to the Full Bench against the order sought to be enforced and 
that is the only manner in which the Commission can be 

constituted for the purposes of s.49 appeals. Appeals do not 
stop there, of course. There are two tiers. As we have 
observed, decisions under s.49 of the Act are all appealable 
by way of s.90 of the Act to the Industrial Appeal Court. In 
our opinion, the Act is somewhat compartmentalised in its 
functions, as we have illustrated. The Full Bench could not 
exercise power under s.49 and S.84A at the same time. Those 
are different powers and different functions. In other words, 
the legislature has provided separate paths within the Act for 
enforcement on the one hand, and for appeals on the other. 
It does not intend that the Full Bench constituted to deal with 
an application to enforce an order, award, etc, should 
exercise its powers under s.49 at the same time. If the 
legislature had so intended, it would clearly have said so. 
It clearly says the opposite. 

What has happened is that within the meaning given to 
that term in Mosman Park Town Council v. Walker (op cit) 
and Twist v. Randwick Municipal Council (op cit), an 
exclusive appeal process exists through which are to be 
channeled all challenges upon decisions of the Commission 
(see s.49, s.34 and s.90 for example). In our opinion, 
therefore, the only way in which a decision can be 
questioned or challenged by any part of the Commission, 
when the decision is made by a single Commissioner, is 
before the Full Bench under s.49 and thereafter before the 
Industrial Appeal Court under s.90. 

What then was available was an exclusive appeal 
jurisdiction with remedies available to be sought, which 
jurisdiction was not utilised in this case. There are other 
remedies, too. Prerogative writs are available as a remedy 
where there is no appeal remedy available through the 
Commission to the Industrial Appeal Court. 

Hence, applying the terms of Vestry of St James and St 
John, Clerkenwell v. Feary (op cit), what the Full Bench has 
to determine is whether an order was made and whether it 
was breached (at least as the first step). We think that the 
judgment in Mosman Park Town Council v. Walker (op cit), 
and especially that of Jacobs J in Twist v. Randwick 
Municipal Council (op cit), support the view which we have 
taken, as does that of the Chief Justice in Commissioner of 
State Taxation v. Bayswater Hire Cars Pty Ltd (op cit). 

In short, the statutory scheme of the Act provides an 
exclusive right of appeal from decisions of single Commis- 
sioners, and, indeed, by virture of s.90, from the Commis- 
sion constituted otherwise than by a single Commissioner. 
It provides that right of appeal in broad enough terms to deal 
with questions of jurisdiction and natural justice, as well as 
others. 

Appeals under s.49, (different from the case in Twist v. 
Randwick Municipal Council (op cit)), are not from the 
administrative orders of councils in relation to demolition 
of dwellings, but against decisions as such made following 
conciliation proceedings, or as a result of arbitral or other 
proceedings in the Commission, which is a formal tribunal 
and not an authority administering areas of responsibility 
such as a council is. 

Hence, to equate this matter to Twist v. Randwick 
Municipal Council (op cit), in submitting that the appeal 
process is more limited than in Twist v. Randwick 
Municipal Council (op cit), where the District Court could 
hear appeals de novo, is not to the point. 

The circumstances, for those reasons, are somewhat 
different. More cogent in this case is Jacobs J's reasoning 
in Twist v. Randwick Municipal Council (op cit) and the 
authority of Mosman Park Town Council v. Walker (op cit). 

It is important, too, to say that because of the plain 
legislative scheme of the Act, which provides defined 
channels for appeals against orders, there is no room to raise 
an alleged jurisdictional error, except as the Act provides, 
and that is not in s.84A proceedings which these were. 

In our opinion, a decision made by a Commissioner sitting 
alone is not subject to collateral attack before the Full Bench 
exercising jurisdiction under S.84A of the Act. That is the 
legislative scheme of the Act as we have described it above. 
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It is not necessary to consider the effect of s.34 of the Act 
and whether the Commission is a court, nor to consider 
whether the decision in this matter could be said to be void 
for uncertainty. 

For those reasons, this application will be dismissed. 
Order accordingly 

Appearances: Ms J.H. Smith (of Counsel) on behalf of the 
applicant. 

Mr D.H. Schapper (of Counsel) on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch. 

Mr S.R. Edwards (of Counsel) on behalf of the Metals and 
Engineering Workers' Union—Western Australia. 

Ms I.E. Gillard (of Counsel) on behalf of The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Registrar 
and 

Metals and Engineering Workers' Union—Western 
Australia, The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Australian Electrical, 

Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

No. 1281 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 22nd day of February 1993 and having heard 
Ms J.H. Smith (of Counsel) on behalf of the applicant, Mr 
S.R. Edwards (of Counsel) on behalf of the respondent, the 
Metals and Engineering Workers' Union—Western Austra- 
lia, Ms J. Gillard (of Counsel) on behalf of the respondent. 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers, Mr D.H. Schapper (of 
Counsel) on behalf of the respondents, the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 19th day of April 1993 
wherein it was found that the application should be 
dismissed, it is this day, the 19th day of April 1993, ordered 
that the application be and is hereby dismissed. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

FULL BENCH—ONIONS— 
Application for Alteration 

of Rules— 

Editor's Note: Previous Reasons for Decision and Orders 
published (73 WAIG 563). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by The Federated Miscellaneous Workers' 

Union of Australia, WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

29 April 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

There were submissions made by Mr Nisbet QC on behalf 
of the objector, the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers, in support of an oral application in this 
matter. The oral application, and indeed the submissions, 
had two branches. TTte first was that the Full Bench should 
find that it had no jurisdiction to entertain the application 
before it. Mr Nisbet took us to s.55(5) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), which reads as follows:— 

"Notwithstanding that an organization complies 
with section 53(1) or 54 (1), the Full Bench shall refuse 
an application by the organization under this section if 
a registered organization whose rules relating to 
membership enable it to enrol as a member some or all 
of the persons eligible, pursuant to the rules of the 
first-mentioned organization, to be members of the 
first-mentioned organization unless the Full Bench is 
satisfied that there is good reason, consistent with the 
objects prescribed in section 6, to permit registration." 

In addition, he took us to s.6(e) of the Act, which reads 
as follows:— 

"The principal objects of this Act are— 

(e) to encourage the formation of representative 
organizations of employers and employees 
and their registration under this Act and to 
discourage, so far as practicable, overlapping 
of eligibility for membership of such organi- 
zations;" 

Both of those provisions relate to overlapping of 
eligibility clauses, or, as it is called colloquially, "cover- 
age". 

S.55(5) was, it was submitted, mandatory in its terms, and 
indeed it is (see per Olney J in FMWU v. FCU and Others 
(1985) 65 WAIG 2033 at 2036). Mr Nisbet took us further 
to what Olney J said in FMWU v. FCU and Others (op cit) 
at page 2036. What His Honour said, Mr Nisbet submitted, 
was that it was almost impossible to conceive of a good 
reason as that phrase is used in s.55(5). He referred to this 
passage to support that submission:— 

"It will be a very rare case indeed in which an 
unsuccessful applicant for registration can Ire heard to 
say that the Full Bench has committed an error of law 
in not being satisfied that good reason exists to permit 
overlapping registrations. I hesitate to suggest that this 
can never occur although I cannot at this stage 
contemplate circumstances in which it may arise." 

That was submitted to be authority for the proposition that 
it is a very rare case where such an application which would 
result in overlapping could succeed, to paraphrase what Mr 
Nisbet said. He also took us to Hansard of 18 October 1984 
to explain the meaning of the section further. 
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Next, it was submitted that Nestle Australia Ltd v. Equal 
Opportunity Board and Others [1990] VR 805 was authority 
for the proposition that unless jurisdiction can be gained 
from an examination of the face of the application there is 
no jurisdiction. It was submitted that unless the application 
contained a statement of "the good reason" relied upon in 
compliance with s.55(5), then the only jurisdiction which 
could be exercised was to refuse the application as s.55(5) 
commanded. 

Further and alternatively, Mr Nisbet submitted that the 
Full Bench ought to exercise its jurisdiction under 
s.27(l)(a)(ii) and (iv) of the Act and dismiss the application 
or refrain from hearing it. This was because the question of 
overlapping arose in this matter. 

It was submitted, too, that the application should be 
dismissed because no good could come of it, only conflict 
and disputation. 

We were referred to a number of authorities as to the 
width of our discretion, but we are quite satisfied that our 
discretion is wide and that s.27(l) read with s.26 of the Act 
govern it in the sense of any legal prescription. In other 
words, we do not quarrel with Mr Nisbet's submission that 
our discretion under s.27 is very wide. 

Mr Nisbet urged us to take into account other factors such 
as the allegation that the application sought to overturn a 
demarcation line which has existed for a long period of time, 
and that there was a long history of regulation of the 
industry, accordingly. Further, there was, he said, because 
of that, a public interest consideration. 

Mr Nisbet's submissions were supported by Mr Blyth 
who appeared for all of the other objectors. 

Mr Le Miere (of Counsel), who appeared for the 
applicant, made a number of submissions. Firstly, he 
submitted that there was no jurisdictional point raised. 
Secondly, the application plainly disclosed a matter within 
the jurisdiction of the Commission. 

It is an application to alter the rules, he submitted. Indeed, 
s.55(5) is not a jurisdictional provision, so the submission 
went, because it prescribes the manner in which the Full 
Bench should deal with the application. 

Even if this were a jurisdictional point, so the submission 
went, then whether or not there is jurisdiction depends on 
whether there are good reasons to allow the application, 
notwithstanding the overlap. 

As to s.27(l)(a)(ii) and (iv), the submission was that the 
exercise of that power depended on the unlikelihood of the 
applicant succeeding, and the Full Bench has not heard the 
evidence. 

Further, what Olney J said in FMWU v. FCU and Others 
(op cit) was not to the effect that success was inconceivable 
where there was an overlapping in relation to an application 
to alter the rules. Rather, he submitted, what Olney J said 
was that it would be a very rare case indeed in which an 
unsuccessful applicant for registration could be heard to say 
that the Full Bench had committed an error of law in not 
being satisfied that good reason existed to permit overlap- 
ping registrations. He referred to the passage which Mr 
Nisbet read to us. 

In our opinion, the following is quite clear. Firstly, the 
application seeks an order that the Registrar be authorised 
to alter the rules, which is within the Full Bench's 
jurisdiction, specifically conferred on it under s.62(2) of the 
Act. In other words, the application in its terms is brought 
plainly v/ithin the Full Bench's jurisdiction. R v. Gray and 
Others; ex pane Marsh and Another (1985) 157 CLR 351 
is not authority to the contrary. 

Next, FMWU v. FCU and Others (op cit) is not authority 
for the proposition that it is almost inconceivable that an 
application can succeed where overlapping exists. The plain 
words of s.55(5) say the contrary. What His Honour, Olney 

J, said is quite clear, and that is that it is a very rare case 
indeed in which an unsuccessful applicant for registration 
can be heard to say that the Full Bench has committed an 
error of law in not being satisfied that good reason exists to 
permit a registration (or alteration) which would bring about 
overlapping coverage. Indeed, in an earlier part of the same 
passage, His Honour said:— 

"No doubt, in any particular case the Full Bench will 
take account of the extent of the potential overlapping 
in determining whether or not it is satisfied that there 
is good reason to permit the new registration but that 
is a matter for the Full Bench to consider and is not 
something which the statute seeks to control by laying 
down criteria." (our emphasis) 

In other words. His Honour recognised quite clearly that 
s.55(5) raises a question which exists for the Full Bench to 
determine in applications to register an organisation or to 
authorise alteration of its rules. That question is whether 
there is a good reason consistent with the objects of the Act 
prescribed in s.6 to permit registration if there is "overlap- 
ping" as defined in s.55(5). That is, in fact, what the statute 
says. 

Next, in any event, it is quite plain that the point is not 
a jurisdictional point. S.55(5) does not limit or delineate the 
Commission's jurisdiction. S.62(2) of the Act confers 
jurisdiction in these matters. What s.55(5) does is to direct 
the Commission in the terms described by Olney J in 
FMWU v. FCU and Others (op cit) at page 2036 in the 
exercise of its discretion, or in the method of the exercise 
of the power conferred upon it, by prescribing how an 
application is to be dealt with, or at least is to be dealt with 
where ' 'overlapping'' as prescribed would be occasioned by 
granting the application. The point raised is simply not a 
jurisdictional one for those reasons. 

Next came the question of s.27(l)(a)(ii) and (iv) of the 
Act. In our opinion, to dismiss or refrain from hearing the 
application at the stage when this submission was made, 
which was before the applicant had called any evidence, 
would be contrary to equity and good conscience, would 
deprive us of the opportunity to, and prevent us from, 
exercising our duty to deal with the substantial merits of the 
case, and would be a decision made without hearing the 
evidence. It would constitute a failure of the Full Bench to 
cany out its duty to exercise its jurisdiction. The question 
which is said to be in those proceedings posed in relation 
to s.55(5) cannot be answered without hearing the evidence. 

The application is therefore dismissed. 

Appearances: Mr R.L. Le Miere (of Counsel) and with 
him Mr B.L. Tfee (of Counsel) on behalf of the applicant. 

Mr G. Blyth on behalf of the Western Australian Hotels 
and Hospitality Association Inc, Fremantle Sailing Club 
(Inc), Olimpos Pty Ltd trading as Hyatt Regency Perth, 
Ballingarry Pty Ltd trading as Subiaco Hotel, Burswood 
Resort (Management) Ltd trading as Burswood Resort 
Casino, the Restaurant and Caterers Association of Western 
Australia Inc, Spotless Catering Services Ltd trading as 
Nationwide Food Services, Beeches Restaurant Pty Ltd 
trading as Sails Restaurant, and as agent on behalf of K-Mart 
Australia Ltd trading as the Metro-Maddington Shopping 
Centre, Fossey Australia Ltd trading as Coles Variety, and 
Myer Stores (WA) Ltd, as objectors. 

Mr P.M. Nisbet QC and with him Mr J.G.M. Fiocco (of 
Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, as objectors. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

27 April 1993. 
Corrected Order. 

THIS matter having come on for hearing before the Full 
Bench on the 23rd day of April 1993, and the Full Bench 
having heard Mr R.L. Le Miere (of Counsel) and with him 
Mr B.L. Tee (of Counsel) on behalf of the applicant, Mr G. 
Blyth on behalf of the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, Ballin- 
garry Pty Ltd trading as Subiaco Hotel, Burswood Resort 
(Management) Ltd trading as Burswood Resort Casino, the 
Restaurant and Caterers Association of Western Australia 
Inc, Spotless Catering Services Ltd trading as Nationwide 
Food Services, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, and as agent on behalf of K-Mart Australia Ltd 
trading as the Metro-Maddington Shopping Centre, Fossey 
Australia Ltd trading as Coles Variety, and Myer Stores 
(WA) Ltd, as objectors, and Mr P.M. Nisbet QC and with 
him Mr J.G.M. Fiocco (of Counsel) on behalf of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
("the LTU"), as objectors, and the LTU having made oral 
application that the Full Bench dismiss the application 
herein for want of jurisdiction, or, further, that the Full 
Bench dismiss or refrain from hearing the said application 
under s.27(l)(a)(ii) and (iv) of the Industrial Relations Act 
1979 (as amended), and the Full Bench having determined 
that its reasons for decision will issue at a future date, it is 
this day the 27 th day of April 1993, ordered that the said oral 
application by the said LTU be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 

Application for Registration— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch and The Association of Draughting, Supervisory 

and Technical Employees, Western Australian Branch. 
No 954 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER A R BEECH. 

26 March 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner George and myself. 

In this matter, two organisations, the Metals and 
Engineering Workers' Union—Western Australian Branch 
(hereinafter referred to as "MEWU") and The Association 
of Draughting, Supervisory and Technical Employees, 

Western Australian Branch (hereinafter referred to as 
"ADSTE"), applied for the registration of a new organisa- 
tion to be registered by the authority of the Full Bench. In 
other words, the two organisations, which they are by virtue 
of s.7 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), applied to amalga- 
mate to form a new organisation. 

Notices of objection and notices seeking leave to 
intervene were filed on behalf of a number of persons. Mr 
Caspersz (of Counsel) represented them. 

When this matter was first heard, submissions were made 
as to their right to object and to intervene, and in reasons 
for decision dated 21 October 1992 this Full Bench, 
applying its decision in Re Forest Products, Furnishing and 
Allied Industries Industrial Union of Workers, WA 70 
WAIG 3974 (the Forest Products case), refused leave to 
object and leave to intervene (see 72 WAIG 2526). 

One of the purported objectors who sought leave to 
intervene, namely Robe River Mining Company Pty Ltd 
(hereinafter referred to as "RRMC"), applied to the 
Supreme Court for Writs of Certiorari, Prohibition and 
Mandamus against the Full Bench claiming that the writs 
should issue in relation to the decision of the Full Bench of 
1 October 1992, when it declared RRMC had no sufficient 
interest such as to enable it to have leave to intervene in the 
application or to object (72 WAIG 2526). 

The Full Court of the Supreme Court (Ex parte Robe 
River Mining Company Pty Ltd (No 2246 of 1992) 
(unreported)) then issued an order absolute on 7 December 
1992 for Writs of Certiorari and Mandamus, which, firstly, 
removed into the Supreme Court for the purpose of quashing 
the same, the decision of the Full Bench made on 30 
September 1992 "to the effect and to the extent that the 
applicant has no standing to object to application no. 954 
of 1992". Secondly, the order was to the effect that a Writ 
of Mandamus be issued directing the Commission to hear 
an application from the applicant (our underlining) on the 
question of whether it had a sufficient interest to be heard 
on the objection. There were also orders made as to costs. 

No order for prerogative relief was made in favour of any 
other person who sought to object or who sought leave to 
intervene in these proceedings, nor, so far as we are aware, 
was any application made by any other person for 
prerogative relief. 

When the Full Bench convened again on 17 December 
1992 and 24 December 1992, the question of the status of 
the other applications to object and applications for leave to 
intervene was raised. The only person who sought remedies 
by way of prerogative writ and obtained remedies in relation 
to the order of the Full Bench "made on 30 September 
1992" was RRMC. It is clear that the orders made by the 
Supreme Court were restricted to that company's applica- 
tion, and to the Full Bench's order insofar as it related to 
RRMC. That this was not the case was not vigorously 
asserted by any of the advocates who appeared for any of 
the persons affected by our order and named in the heading 
thereto, when we invited their submissions. 

A different point of view was taken by Mr Caspersz who 
represented Robe River Iron Associates, which consisted of 
RRMC, Peko-Wallsend Operations Pty Ltd, Mitsui Iron Ore 
Development Pty Ltd, Pannawonica Iron Associates and 
Cape Lambert iron Associates. However, none of those 
persons or groups of persons did apply for a prerogative writ, 
as we have said. 

Mr Caspersz submitted that since the order we made on 
30 September 1992, insofar as it effected all of these 
persons, was based on an error of law, then we should cancel 
our order, and he cited authorities from single Commission- 
ers to that effect. 

In our opinion we had no power to cancel that order 
insofar as it effected these persons. The order is a matter of 
record. It was produced in accordance with s.34 of the Act 
in the form of an order. It was then dealt with in accordance 
with s.35 of the Act, and finally it was deposited in the 
registry on 20 October 1992. 
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The Commission, by virtue of s.12 of the Act, is a court 
of record and has an official seal. 

S.34(4) of the Act provides:— 
"Except as provided by this Act, no award, order, 

declaration, finding, or proceeding of the President, the 
Full Bench, or the Commission shall be liable to be 
challenged, appealed against, reviewed, quashed, or 
called in question by any court on any account 
whatsoever." 

No authority was cited to us to the effect that we had 
power to quash our own orders once they became a matter 
of record, or indeed to vary them. In any event, if we were 
to vary them nothing new was submitted to us which might 
persuade us that the orders should be varied. 

We therefore were of opinion that any question of any 
right to object or leave to intervene on the part of those 
persons named in our order of "30 September 1992" 
(1 October 1992), save and except RRMC, has already been 
disposed of by us. 

Mr Caspersz then went on to submit that there was no 
jurisdiction to hear this application by virtue of s.55(3) of 
the Act. S.55(3) provides as follows:— 

"An application under this section shall not be listed 
for hearing before the Full Bench until after the 
expiration of thirty days from the date of the issue of 
the Industrial Gazette in which the matters referred to 
in subsection (2) are published." 

S.55(3), he submitted, had application by virtue of s.72(3) 
of the Act which provides:— 

"The provisions of this Division applying to and in 
relation to the registration of organizations under 
section 53(1) or 54(1), other than section 55(5), shall 
apply with such modifications as are necessary, to and 
in relation to the registration of an organization under 
this section." 

The gist of his submission was that, given the terms of 
the judgment of the Supreme Court in the application for 
prerogative writs (Ex parte Robe River Mining Company 
Pty Ltd (No 2246 of 1992) (Supreme Court of Western 
Australia, Full Court)), then the whole of the application 
should be re-advertised to give an opportunity to "any 
person", a phrase appearing in s.55(2)(c) of the Act, to 
object to it. This was because the effect of the judgment of 
the Supreme Court was that "any person" was no longer 
restricted in meaning to members of the union, which is 
what the Full Bench had held in applying the Forest Products 
case (op cit). 

There is no doubt now, of course, that s.55(2)(c) would 
apply following the judgment of Their Honours of the 
Supreme Court. What s.55(2)(c) requires is that there be a 
notice inserted in the Industrial Gazette which includes a 
notice of the application and includes a notice that any 
person who objects to the registration of the organisation, 
or in this case amalgamation of the two organisations, and 
who, having given notice of that objection within the time 
and in the manner prescribed, satisfies the Full Bench that 
he has a sufficient interest in the matter, may appear and be 
heard in objection to the application. 

There was a notice inserted at 72 WAIG 1937, which 
includes a notice to that effect. 

Mr Caspersz's submission was that "any person", as it 
appeared in that notice, since it had to be read in the light 
of the Forest Products case (op cit) interpretation, meant that 
"any person" was limited to persons who were members 
only, and therefore that the notice was invalid. 

Mr Caspersz therefore submitted that the proceedings be 
adjourned to allow the notice to be re-advertised. Again, and 
alternatively, he submitted that such re-advertising should 
be allowed to occur as a matter of equity and good 
conscience. 

Mr Schapper (of Counsel) submitted that what Mr 
Caspersz was submitting was not that the notice was 
defective, but that people's understanding of it was 
defective. However, notwithstanding the decision in the 

Forest Products case (op cit), a number of persons, including 
Mr Caspersz's clients, following publication of the notice, 
did in fact file notices of objection, he added. 

There was no evidence that any person was deterred from 
objecting by the words of the notice either. 

In our opinion, the notice was not defective. The plain 
words do not restrict the class of persons who might object 
to those persons whom the Forest Products case (op cit) said 
were entitled to object. The notice contained, materially, the 
words of s.55(2)(c) of the Act. The sentence in the notice 
reads as follows:— 

"Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desires to 
object to the application may do so by filing a notice 
of objection in accordance with the "Industrial 
Relations Commission Regulation 1985"." 

Further, a number of persons, including all of the Robe 
River Iron Associates, did seek to object and argued that 
they should be given leave to object. 

The notice is inserted, as its plain words testify, to draw 
persons' attention to the existence of the application, the 
date of its hearing and determination, and the right to object 
as it is contained in the Act, without any restriction being 
placed upon it. On its face, it conveyed no limitation upon 
the right to object. That it did not do so is reflected by what 
occurred. Persons sought to object. A decision was made 
deciding that there was no interest supporting such 
objections or purported interventions, and declaring that 
there was no right to object because the Forest Products case 
(op cit) was applied. 

One purported objector then took the matter to the 
Supreme Court and the matter was there dealt with. No 
otliers did. 

In our opinion, the notice was valid. The question of who 
might object is a matter of law; who might establish 
sufficient interest is and was a matter to be determined (and 
to be determined in respect of each objector) after the notice 
was filed by any person who sought to object. 

Since the notice was quite valid, there is no need for any 
adjournment in order for a fresh notice to be published. 

Further, the question of whether there was sufficient 
interest in RRMC, within the meaning of s.55(2)(c) of the 
Act, and the standing to object or intervene of that applicant 
in that context, was agreed by both counsel to be a question 
which could be determined, along with the substance of the 
application, and whether the objection or intervention was 
competent, too, in relation to the other Robe River Iron 
Associates whose names we have mentioned above. 

It is now necessary to turn to the evidence. 
There was evidence in the form of affidavits sworn by Mr 

John Sharp-Collett on behalf of the MEWU, and Mr 
Timothy Charles Hodgson on behalf of ADSTE, both sworn 
24 September 1992. Each set out what steps had been taken 
to comply with s.54 and s.55 of the Act. 

The application herein was duly signed by the President 
and Secretary of each applicant organisation and duly sealed 
with its seal, and we are so satisfied. 

The applicants submitted that the affidavits and docu- 
ments filed herein reveal that there had been compliance 
with the procedural aspects of the Act, and, in addition, with 
the rules of both organisations. We do not propose to set the 
submission out in detail. 

Further, Mr Schapper sought leave to tender a document 
headed "Joint Meeting of the W.A. State Council and State 
Administrative Committees Monday 8th June 1992 Min- 
utes". 

The Full Bench ruled, too, that subject to the filing of an 
affidavit confirming the document as a true extract of the 
Minutes, the document would be accepted into evidence as 
exhibit 5. However, no such affidavit has been filed herein 
and the document is therefore not an exhibit. 
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In addition, Mr Schapper made a number of submissions 
as part of his client's case, which were as follows:— 

(1) This was an application by two voluntary organ- 
isations of persons who had joined together for 
specific purposes, similar to clubs. 

(2) Thus, if they decide to organise themselves in 
such a manner, they should be allowed to do so 
in the absence of good reason to the contrary. 

(3) It is an object of the Act (s.6(e)) to encourage the 
formation of representative organisations of em- 
ployers and employees under the Act. By granting 
that application, the object would be fulfilled. 

(4) The application, if granted, would eliminate 
overlapping coverage between the two organisa- 
tions. It was clear (see pages 87-89 of the 
transcript) that overlapping in a number of 
classifications between the two organisations 
existed by virtue of their rules. 

(5) Next, federally there had already been an amalga- 
mation between the MEWU and ADSTE, and not 
to have the State organisations amalgamated was 
contrary to the interests of the members and to the 
public at large. 

(6) The rules of the new organisation were such that 
only persons eligible for membership of it would 
be those who would have been eligible for 
membership of at least one of the amalgamating 
unions (organisations) had they remained in being. 

The case for the objector was based on a notice of 
objection filed herein on 16 September 1992 and a notice 
seeking leave to intervene dated 25 September 1992 and 14 
December 1992. We do not propose to repeat their terms 
here in full. Mr Caspersz correctly summarised it as having 
the following main heads:— 

(1) There was non-compliance with various provi- 
sions of the Act, including s.72. 

(2) The application was contrary to the objects of the 
Act, given the potential conflict "of interest" 
which arose in respect of the objector's employ- 
ees, were the application to be successful. 

The alleged conflict arose because currently supervisory 
and non-supervisory employees of the objector were not 
eligible for membership of the same organisations. If the 
application was successful, the supervisors and those whom 
they supervise would become eligible for membership of the 
proposed new organisation, as a result of which there would 
be potential for conflict of interest, as he described it, 
between the duty to the employer of the supervisors and the 
interests of the union. 

There are approximately 400 wages employees of whom 
108 are currently eligible for membership of the MEWU, 
and 280 supervisory staff employees of whom 110 are 
eligible for membership of ADSTE. Hence, the amalgama- 
tion would affect, as we calculate it, 218 employees out of 
a total of 680. Those figures were not contradicted. (As to 
the effect of evidence from the bar table, see R v. 
Commonwealth Conciliation and Arbitration Commission 
and Others; ex pane Melbourne and Metropolitan Tramways 
Board 113 CLR 228 and WA Dental Technicians and 
Employees' Union (Perth) v. Devenish Dental Laboratory 
and Others (1980) AILR 361). 

The submission was, and evidence was adduced in 
support of it, that the question of sufficient interest rested 
in the potential conflict which went to a number of areas 
including discipline, the grievance procedure under the 
appropriate award, the involvement of supervisory staff in 
strategy formulation relating to the joint venturers opera- 
tions which might be publicised to wages employees in 
advance when it should not be, etc. 

The only evidence called for the purported objector, 
RRMC, was from Mr Russell Gordon Tipper who up until 
the weekend before 17 December 1992 was Senior Manager, 
Operations, at the Cape Lambert operations of the joint 
venturers, and had been so for two years. He was employed 
by RRMC. Before that, he had been a Senior Manager, 
Operations, for Robe's Pannawonica operations at Pan- 

nawonica for two years. Again, his employer was RRMC. 
At Cape Lambert, he reported to the General Manager, 
Operations, for the North-West. He himself supervised five 
Managers who managed various areas of the operation and 
they had subordinates down to supervisor level also who 
themselves supervised wages employees. 

RRMC is the managing participant of the joint venture 
managing the operation on behalf of all of the participants, 
including itself. 

All wages employees were and are employed by Robe 
River Iron Associates, as are the supervisory staff. A number 
of key staff, that is management staff, are employed by 
RRMC. 

The wages employees at Cape Lambert and Pannawonica 
were and are subject to the Robe River Iron Associates Iron 
Ore Production and Processing Award 1990 (exhibit 3). 
Staff employees are not and were not. ADSTE is not a 
respondent to that award. The MEWU is. 

At the mine site and at Cape Lambert there are persons 
who are eligible to be members of ADSTE, including 
engineers, draftsmen, geologists, mine planners, people 
working in the laboratory, supervisors and team controllers. 
These are supervisory and technical staff. 

The evidence was that there is interaction between staff 
employees and wages employees in an operational sense. 
The former allocate work, direct wages employees, and 
ensure that wages employees follow company policies and 
procedures. 

Mr Tipper had dealt with the MEWU since 1984 and had 
a small amount of dealings with ADSTE. 

The MEWU represents workers on both sites who are 
primarily trades persons in the maintenance area, but also 
include tyre repairers, riggers, etc. ADSTE represents 
supervisors and technical or scientific employees, including 
certified Quarry Managers. 

The joint venture, as he expressed it, had concerns that 
if the application were granted, the question would be 
whether a supervisor might put his responsibilities to the 
employer behind his perceived obligations to his fellow 
employees in the same organisation. 

That, Mr Tipper said, would be a matter of prime concern 
in the area of discipline, in terms of giving and carrying out 
lawful instructions in areas such as absenteeism and the 
supervision of safe working practices. In the area of 
confidentiality of information, a problem might arise 
because supervising staff were used as sounding boards as 
to policies which the joint venturers might implement. Some 
matters, if they were revealed, could affect wages employees 
and there would be a risk of information getting to the wages 
employees before any decisions were made. He cited the 
case of a Mr Pepler (RRIA v. ADSTE 68 WAIG 11) who 
had breached confidence by revealing information to wages 
employees. 

He then referred to clause 36 of the relevant award 
(exhibit 3) and the grievance procedures. That procedure 
requires an employee to first raise a grievance with his/her 
supervisor so that the supervisor might be given the 
opportunity to remedy the particular grievance. After that, 
if there is no resolution, it goes to more senior officers, and, 
if necessary, to the Commission. 

Mr Tipper gave evidence that he saw difficulties, if the 
grievance were of an industrial nature, of a supervisor and 
a complainant belonging to one union dealing with the 
matter. 

Various responsibilities in relation to reclassifications, 
allocation of overtime work, waiving four weeks notice 
before the taking of leave, etc, might cause problems where 
the supervisor and the wages employees belong to the same 
union and other employees did not, or if persons were being 
supervised within the same union. 

Other areas were accident investigation and the discharge 
of responsibility under the Mines Act Regulation Act 1976 
and the regulations made thereunder. 

Mr Tipper was concerned, too, that in the past staff who 
were competent to operate equipment did so when wages 
employees withdrew their labour. He was obviously of the 



opinion that supervisors belonging to the same union may 
well be directed not to do that again in similar circum- 
stances, and that the company's operations would stop. 

Mr Tipper said, too, that what had happened federally was 
not relevant to the situation in this State, in his opinion, sofar 
as amalgamation was concerned. 

In addition, he said in evidence that he saw very strong 
potential for there to be increased disputation on site with 
a good number of the staff and the wages workforce in the 
same union. He did not say why he thought this would occur. 

As to overlapping, he said that this had not caused any 
disputation on site in the past. He was unable to say whether 
there was an award for staff employees, or whether any staff 
members were ADSTE members. He was unable to say how 
many wages employees were members of the MEWU. He 
told us that he saw the employees contractual obligations as 
being a superior obligation to their obligations to "the 
union". 

If there is an obvious breach, they would be disciplined 
and may even be terminated, depending on the nature of the 
breach of contract. If a person seems, as a matter of course, 
to be putting his obligations to the union ahead of his 
obligations to the employer, then he would be counselled 
and even disciplined further. In Mr Pepler's case {op cit), 
he was terminated. That was Mr Tipper's evidence. 

Mr Tipper conceded that his views were predicated on the 
assumption that the staff would become members of the new 
organisation. He was unable to comment on that prospect, 
or, in particular, the likelihood of that occurring. If members 
of staff became members of a new organisation, the potential 
for conflict of interest would be increased. That potential 
does exist with staff who are members of ADSTE, but in his 
opinion this would be heightened. He conceded that these 
were opinions and not based on canvassing the views of any 
staff. 

He conceded, too, that there had been no conflict with 
ADSTE, except in Mr Pepler's case {op cit) and in one minor 
matter. There had, however, been substantial conflict with 
the MEWU. 

What one therefore can find, on the evidence of Mr 
Tipper, is that if supervisors and wages employees are in the 
same union, he fears that there will be a conflict in loyalty 
between the loyalty of supervisors to their employer and 
loyalty to the union and to their fellow members. Clear it 
is that that loyalty would exist already within ADSTE 
between different grades, if it did exist. There is no evidence 
that it did. However, Mr Tipper's evidence is that it will be 
heightened by the amalgamation. 

CONCLUSIONS 
It is for the applicant to establish, on the balance of 

probabilities, that it has complied with those requirements 
of the Act which s.72 applies. Those include s.54, s.55, s.56 
and S.56A of the Act. We are satisfied, on the evidence, that 
there was compliance, and there is no need to refer to every 
item of compliance individually. 

There remains for us to determine the question of the 
exercise of our discretion in accordance with the objects of 
the Act, s.26 of the Act, and the relevant considerations 
which pertain to this matter. 

Next, we should consider whether there was sufficient 
interest on the part of the objectors to justify an objection, 
and on the part of the same objectors for leave to intervene. 
This was on the authority of Gaims and Dempsey v. RANF 
69 WAIG 2343 and Re Ludeke and Others; ex pane 
Customs Officers Association of Australia, Fourth Division 
59 ALR 417. The submission was that there was a direct 
interest in RRMC, and in the other joint venturers, as it was 
so described in Re Ludeke and Others; ex pane Customs 
Officers Association of Australia, Fourth Division {op cit) 
per Gibbs CJ at pages 421-422, in particular, because of the 
standing which the new organisation would have to seek 
awards, and because of s.29A(2) of the Act (see also R v. 
Isaac and Others; ex parte SEC (Vic) (1978) 140 CLR 615 
at 620). 

Further, the direct interest flows from the outcome of the 
application creating potential conflict and possible loss and 

damage. In our opinion, there is a direct interest insofar as 
RRMC would have standing to seek and enforce awards and 
would be a party to whom s.29A(2) applied. 

There is sufficient interest in RRMC, which is itself an 
employer of employees affected by this application to alter, 
as well as the manager of the project, to make this 
application. 

However, this decision should not be regarded as a 
precedent. In the end, applications to amalgamate are 
primarily matters involving two existing organisations and 
their membership. Whether there is sufficient interest within 
s,55(2)(c) of the Act will very much depend on the 
circumstances of each case. 

A person who seeks to object under s.55(2)(c) cannot 
become an intervener under s.27(l)(k) of the Act. That is 
because the provision in relation to objection is a specific 
provision (which appears later in the Act) which relates to 
a special matter as distinct from the general power to give 
leave to persons to intervene who demonstrate sufficient 
interest in any matter. The right to object is almost solely 
peculiar to applications to register organisations or alter 
rules of organisations. The special here overcomes the 
general (see Re FMWU (No 1167 of 1992) (FB) (unre- 
ported) dated 25 February 1993 at pages 11-12 and the cases 
to that effect cited therein). We adopt what we said in that 
case. In other words, s.27 exists to enable the Commission 
to regulate proceedings generally. S.27(l)(k) relates to 
interveners in proceedings generally. Separate from the 
general is Part II, Division 4, which governs proceedings and 
matters pertaining to organisations, including their amalga- 
mation (s.55(2)(c) of die Act is a provision in Part II, 
Division 4). (The maxim I refer to is generalia specialibus 
non derogant and see Pearce "Statutory Interpretation in 
Australia", 3rd Edition, para 4.24)). 

The legislature has made specific provision as to who can 
participate in proceedings involving the rules of organisa- 
tions, which are primarily the members' business and do not 
involve other persons, as a matter of course, unlike s.32, 
s.40, and s.44, for example. 

Further, s.27 begins with the words ' 'Except as otherwise 
provided in this Act". Plainly, s.55(2)(c) comes within that 
exception. It provides otherwise than s.27(l)(k). It provides 
for objection not intervention. 

There is therefore no right in RRMC to intervene since 
it has been permitted to object. It is no answer to say that 
because it is an objector it should also be an intervener 
because s.90 of the Act makes no provision for objectors to 
appeal. That is a person who is an objector is not expressly 
given the right to appeal. That question probably requires 
answering elsewhere, and, in particular, the question 
whether an objector is a party. For the purposes of s.91 of 
the Act, an objector is not a party. However, the absence of 
the mention of objector in s.90 is not an indication that an 
objector, whose role is a role limited under the Act, should 
also be permitted to become an intervener to remedy such 
an omission. 

It appears to us that there is no objections from any 
members of the organisation. That therefore is not an 
obstacle to this application being granted. We so find. 

We are not of opinion that any of the other joint venturers 
are entided to become either interveners or to object in this 
matter for the reasons we have set out above. 

We now turn to the question of merit. 
Firsdy, it is quite clear that overlapping will be 

eliminated. True it is, and there is no evidence to the 
contrary, that this has not caused difficulties on site. 
However, it is a matter which is eliminated by any order 
granting this application. 

As to the question of merit, that is the conflict of loyalties, 
we have already said that this is a possibility rather than a 
probability, and that was virtually conceded in evidence by 
Mr Tipper, who was cross-examined, but whose evidence 
was not in any way contradicted by other oral evidence. 

Mr Caspersz took us to a number of authorities. These 
included AWU v. Wool Classers Association of Australia 
(1933) 32 CAR 733, Geelong Woolbrokers Association v. 
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Federated Storemen and Packers Union of Australia (1944) 
52 CAR 270 and Re Theatrical and Amusement Employees 
Award 1947 (1973) 150 CAR 948 per Robinson I. 

In AWU v. Wool Classers Association of Australia (op 
cit), because wool classers had to exercise some superinten- 
dents over the manner in which the work of shearing was 
carried out, and did so so that such persons frequently acted 
as the employer's representative in the shed, the registration 
of an industrial organisation of wool classers was not 
permitted upon appeal by Dethridge CJ. 

Geelong Woolbrokers Association v. Federated Storemen 
and Packers Union of Australia (op cit) also contained dicta 
by Kelly J, in dealing with a complaint by employees that 
when men were appointed to supervisory positions in the 
stores of the employers, that they were required to 
discontinue their membership of the union, he was firmly 
of the view that where the promotion or advancement is to 
a post of managerial or quasi-managerial consequence, or 
where it involved duties of a disciplinary character involving 
a real participation in the power to engage or to suspend or 
dispense with labour or duties protective of the employer's 
interests against the possibilities of their being prejudiced 
by the claims of employees, it was reasonable to allow the 
employer to adopt the attitude that the employee's loyalty 
to him may be incompatible with loyalty to the union 
interests of his fellow employees (see page 271). 

In Re Theatrical and Amusement Employees Award 1947 
(op cit), Robinson J decided that the theatrical industry was 
atypical in that theatre managers had long been regulated by 
that award, the question before him being whether stage 
managers and related classifications should remain award 
free. He decided that the role of theatre managers was no 
less significant than the role generally played by persons 
connected with stage management and direction. However, 
he did say that in an appropriate case it might be rewarding 
to consider whether:— 

(1) The present encouragement given to union amal- 
gamation. 

(2) The spread of organisations, old and new, in the 
white collar field at all levels. 

(3) The changed attitude of employers to wage 
demands bath as to quantum and frequency of 
movement. 

(4) The increased vertical and horizontal dependency 
of such movement. 

call for a revaluation of the conflict of loyalties approach or 
the management ethic approach. 

(Although obiter, and not binding, in any event, those 
observations are helpful). 

The fact of the matter was, however, that the stage 
manager's case was an atypical matter and those comments 
were obiter dicta. Nonetheless, some attention should be 
paid to them. 

In the case of appeals by the Queensland Catholic 
Education Office and other Catholic Education Offices 
against a decision of the Industrial Registrar allowing 
applications by the respondent teacher organisation for 
amendments to its registration in respect of the callings it 
represented, including school principals, the appeals were 
upheld (see Appeals by Queensland Catholic Education 
Office 30 AILR 352). The Full Court of the Industrial Court 
of Queensland held that a principal, as such, may be placed 
in a position of conflict brought about or exacerbated by the 
fact that he or she is a member of the same union as other 
employees who are in dispute with the employer, for 
example, over the implementation of policies or in respect 
of various aspects of management, or over the obligation of 
a school principal in respect of matters of policy or 
management, which may conflict with his or her position as 
a member of a union whose members regard themselves as 
adversely affected by such matters whether the principal is 
or not. 

In our opinion, it is not clear that supervisors will become 
members of the same union as wages employees. It is clear 
that they do perfonn duties which involve discipline and 
other supervisory roles. It is clear that they are, from time 

to time, recipients of confidences, and it would not be 
appropriate for those confidences to be shared with wages 
employees. It is clear, too, that there might be some union 
loyalty involved if both sorts of persons were members of 
the same union. 

However, as we understand the position, supervisors are 
middle management persons in an organisation where the 
greatest power, short of the managing director and the board, 
exists in managers in order of rank. They are not one person 
in charge of operations in a shed such as a wool classer. They 
are not persons in charge of an "operation", as it were, as 
school principals would be. They are middle managers and 
professional persons subject to the direction of other 
managers. 

In the circumstances, too, it is necessary to consider the 
present encouragement given to union amalgamations and 
the spread of organisations old and new in the white collar 
field and to the reduction of the number of unions covering 
the workforce (see per Robinson J in Re Theatrical and 
Amusement Employees Award 1947 (op cit)). 

It is also necessary to consider that it is not clear, on the 
evidence, how many persons will become members of the 
new organisation (if any), and therefore how many persons 
(if any) will be in a position where there is any potential for 
conflict of loyalties. In the circumstances, the so-called 
conflict of loyalties which does exist has not been 
demonstrated, as the objector was required to do, to be of 
such a disruptive potential, having regard to duties under the 
contract of service of all of these persons, the disciplinary 
matters available, the need to encourage union amalgama- 
tion, and the reduction of overlapping, that this application 
should be refused. 

Mr Caspersz also submitted that the federal body and the 
MEWU were not really counterpart bodies because of the 
difference in their eligibility rules. It is not certain that they 
are exact counterpart bodies, but if they are metal unions 
with a broad equivalent coverage, then there is something 
to be said for metal unions to amalgamate with ADSTE 
federally and in this State. However, we do not regard that 
as a major factor, although it is material. 

It was submitted by Mr Caspersz that there is no prejudice 
if the application is not granted, because members of 
ADSTE will remain members of ADSTE. However, if the 
members of ADSTE have decided, as they have, that it will 
be to their advantage to be amalgamated with the MEWU, 
and they must have so decided, then they will be deprived 
of that advantage, whatever it is. 

As to the other participants in the Robe River joint 
venture, none of those can be an objector or an intervener 
since they are bound by our decision of "30 September 
1992" (1 October 1992) which has not been varied or set 
aside. Even if that were not the case, and the other 
participants relied on RRMC's case, as we assume that they 
did, then their objections would fail for the same reasons. 

Further, insofar as there is an onus on the objector to 
establish those facts upon which their objection is based, on 
the balance of probabilities, the evidence does not do so. The 
objection is not made out. 

We are also satisfied, on the balance of probabilities, as 
follows:— 

(1) That, having examined the rules of the proposed 
new organisation and the rules of the two 
amalgamating organisations, the rules of the 
proposed new organisation are such that the only 
persons eligible for membership of the new 
organisation will be persons who, if the amalga- 
mating organisations had remained in being, 
would have been eligible for membership of at 
least one of the amalgamating organisations. 

(2) That the application under s.72 of the Act and 
made by the applicants has been made under the 
respective seals of the amalgamating organisa- 
tions and has been signed by the Secretary and 
Principal Executive Officer of each of those 
organisations. 



(3) That the provisions of Division 4 of Part II 
applying to and in relation to the registration of 
organisations under s.53(l) or s.54(l) of the Act, 
other than s.55(5) of the Act, and which apply 
therefore with such modifications as are necessary 
to and in relation to the registration of an 
organisation under this section, are and have been 
complied with, on the evidence. 

Next, we are satisfied that to grant the application is in 
the interests of the organisations and its members and 
reflects their decisions. We are satisfied that overlapping 
between the two organisations will be eliminated (see 
s.6(e)). We take into account, too, the encouragement given 
to amalgamation by the Parliament as set out in s.72 of the 
Act and as is borne out by the extracts from Hansard cited 
in Forest Products case (op cit) at page 3977. 

In addition, s.6(e) encourages the formation of representa- 
tive organisations of employers and employees. In this case, 
the formation of such an organisation representative of 
employees of one employer cannot be without its advan- 
tages. 

Further, we have taken into account the interests of the 
two organisations, their members, the objector, and the 
community, insofar as that is implicitly made known in 
these proceedings, and s.26(l)(a) and s.26(l)(c) of the Act. 

The equity, good conscience and substantial merits of this 
case require that the application be granted. 

For these reasons, this application will be granted and an 
order will issue accordingly authorising the registration of 
the new organisation under s.72 of the Act. 

COMMISSIONER BEECH: I agree that the application 
should be granted. 

One of the essential points at issue is the right of two 
organisations registered under the Act to seek to amalga- 
mate. The Industrial Relations Act imposes some require- 
ments on the manner in which a decision to amalgamate 
must be taken in order to be regarded in the case of each of 
the amalgamating organisations as a decision properly and 
validly token. However there is no legislative reason to 
refuse to register the newly amalgamated organisation given 
that those requirements as set out in the legislation have 
been met. Indeed, the objects of the Act argue otherwise, 
particularly in s.6(e). 

One of the arguments advanced by Robe River Mining 
Company in support of its objection to this matter is the 
undesirability of supervisors belonging to the same organ- 
isation as the employees whom they supervise. As to that 
argument, it has been stated that there is a general rule that 
it is not desirable for foremen and supervisors to belong to 
the same industrial organisation as the persons over whom 
they are required to exercise control. In re AAESDA (61 
WAIG 1729 at 1731) that union sought to amend its rules 
to allow it to enrol supervisors who were unhappy belonging 
to the same union as employees whom they supervised. The 
Full Bench granted the application, citing the general rule. 
However it is to be noted that it is a general rule and subject 
to exceptions. An exception is able to be seen in the matter 
of an application by the Society of Stevedoring Supervisors 
of W.A. for registration as an industrial union (50 WAIG 
72). Whether the general rule will be observed in any 
particular case will therefore depend upon the facts and 
circumstances of the case in question. In this case, the 
circumstances are that the organisation to whom the 
supervisors may belong, and which is the organisation under 
an earlier name which was the subject of the decision in 
1981, has itself decided in a proper manner that there are 
valid reasons why it as an organisation should amalgamate 
with another registered organisation. It has applied with that 
other organisation to do so. Of itself, the decision taken 
would tend to suggest that persons who are supervisors and 
are members of ADSTE do not themselves see a problem 
arising from the amalgamation in this regard. That is an 
important consideration. It was the supervisors' perception 
of a problem in the circumstances of the AAESDA matter 
(op. cit.) which was critical in that matter and which led to 
the application of the general rule. That circumstance does 
not apply in this matter. Indeed, the submission is in this 

case made by or on behalf of an employer of some of the 
employees who may be eligible to belong to the proposed 
new organisation. Whilst I have some difficulty with seeing 
the interest that an employer can have in this regard, it is 
clear for the reasons to follow that in any event, the 
submission is not supportable. 

It must be observed that on the one hand ADSTE is able 
to enrol employees other than "supervisors". Employees in 
the technical or scientific field for example are, on the 
evidence, eligible to belong to it. On the other hand, MEWU 
would be able to enrol as members employees who are not 
"supervised" in the sense raised by the objector. A decision 
to refuse this application on this ground raised by the 
objector might be to rely on a ground which may have little 
relevance to the bulk of the members of both organisations 
concerned. In this regard the onus lies clearly on the objector 
to satisfy the Full Bench that the circumstances are such as 
to warrant that refusal. 

As has been observed by His Honour the President, such 
evidence as has been produced before the Full Bench by the 
objector to in effect support the adherence by this Full Bench 
to the general rule earlier referred to consists only of the 
fears of the person who gave evidence. There is not only no 
evidence of a problem which will occur in relation to the 
subject matter of the general rule if this application is 
granted, there is no evidence of the extent to which any of 
die employees of RRMC (or of any other person) are 
members of either of the two amalgamating organisations, 
lb the extent that the applicant cites in support the 
circumstances which gave rise to the now well known Pepler 
decision, it must be observed that any conflict of interest 
which Mr Pepler may have encountered and which was 
apparently a factor in his dismissal, did not arise because he 
was a member of the same organisation as the employees 
whom he may have had to supervise. With respect, to me 
that circumstance does not lend support to the objector's 
position. Rather, it would seem to suggest that if the 
circumstances of the Pepler case are to be given any weight 
at all, it would lead to the conclusion that if there is indeed 
a problem, it exists now and will continue to exist whether 
or not the two organisations amalgamate. Further, there is 
nothing of any substance at all to justify a conclusion in this 
matter that the amalgamation of itself will either exacerbate 
or accentuate the problem of which the circumstances in 
Pepler are said to be an example. 

The application should be granted. 
The President: In the circumstances, the application will 

be panted. 
Order accordingly. 

Appearances: Mr D H Schapper (of Counsel) on behalf 
of the applicants. 

Mr T H F Caspersz (of Counsel) on behalf of Robe River 
Mining Company Pty Ltd. 

Editor's Note: Previous Reasons for Decision and Orders 
published (72 WAIG 2526). Procedural Orders and Deputy 
Registrar's Decision follow. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch and The Association of Draughting, Supervisory 

and Technical Employees, Western Australian Branch. 
No 954 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER A R BEECH. 

26 March 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 17th and 24th days of December 1992 and 
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having heard Mr D H Schapper (of Counsel) on behalf of 
the aboverwmed applicants and Mr T H F Caspersz (of 
Counsel) on behalf of Robe River Mining Company Pty Ltd, 
as objector, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
the 26th day of March 1993, and the objections not having 
been made out, it is this day, the 26th day of March 1993, 
ordered as follows:— 

(1) That the Registrar be and is hereby authorised to 
register a new organisation to be known as the 
"Metals and Engineering Workers' Union— 
Western Australian Branch", in accordance with 
s.72(l) of the Industrial Relations Act 1979 (as 
amended). 

(2) That those rules attached to the application filed 
herein on the 28th day of July 1992 are and are 
declared to be the rules of the said organisation, 
the "Metals and Engineering Workers' Union— 
Western Australian Branch". 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch and The Association of Draughting, Supervisory 

and Technical Employees, Western Australian Branch. 
No 954 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER A R BEECH. 

23 December 1992. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 17th day of December 1992 and having heard 
Mr D H Schapper (of Counsel) on behalf of the applicants 
and MrTHF Caspersz (of Counsel) on behalf of Robe River 
Iron Associates, seeking leave to intervene and object 
pursuant to s.27(l)(k) and s.55(2)(c) of the Industrial 
Relations Act 1979 (as amended) ("the Act"), it is this day, 
the 23rd day of December 1992, ordered by consent that the 
matter be adjourned to 10.30am on Thursday, the 24th day 
of December 1992. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 

lian Branch 
and 

The Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch. 

No. 954 of 1992. 
T. POPE. 

DEPUTY REGISTRAR. 
26 March 1993. 

Decision. 
HAVING been authorised by the Full Bench, I have this 
26th day of March 1993 registered as an organisation formed 
by the amalgamation of the Metals and Engineering 
Workers' Union—Western Australian Branch and The 

73 W.A.I.G. 

Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch, the Metals and 
Engineering Workers' Union—Western Australian Branch. 
The registration of the amalgamating organisations namely 
the Metals and Engineering Workers' Union—Western 
Australian Branch and The Association of Draughting, 
Supervisor)' and Tfechnical Employees, Western Australian 
Branch, are hereby cancelled. 

The address of the organisation where business is 
conducted is at 1111 Hay Street, WEST PERTH, WA 6005. 

T. POPE, 
Deputy Registrar. 

PRESIDENT— 
Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art 

(Applicant) 
and 

Barry James Tognolini 
(Respondent). 

No. 489 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
30 April 1993. 

Reasons for Decision. 
THE PRESIDENT: This is an application by WKL Pty Ltd 
trading as Australia's Bay Gallery of Fine Art pursuant to 
s.49(ll) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 

The applicant has filed a notice of appeal to the Full 
Bench against a decision of the Commission, constituted by 
a single Commissioner. That decision is contained in an 
order dated 4 March 1993, which, formal parts omitted, 
reads as follows:— 

"That W.K.L. Pty Limited trading as Australia's 
Bay Gallery of Fine Art do pay to Barry James 
Tognolini the sum of $4500.00 gross within 21 days 
from the second day of March 1993." 

The applicant company seeks an order that the operation 
of the decision appealed against be stayed wholly, pending 
the hearing and determination of the appeal. 

It was not in issue that the appeal was instituted within 
the meaning of s.49(ll) of the Act, or that the applicant 
herein had sufficient interest to enable it to make the 
application under s.49(ll). I am satisfied that it has been so 
instituted and that the applicant, as a party, had sufficient 
interest to make the application. 

Principles. 
The principles which apply to applications for a stay of 

the operation of a decision in the Commission are well 
established in a large number of cases, and they are as 
follows:— 

(1) It is for the applicant to establish that there is a 
serious issue to be tried upon appeal. 

(2) It is for the applicant to establish that the balance 
of convenience favours that party. 

(3) The decision is a discretionary one to be made in 
accordance with s.26 of the Act and other relevant 
considerations, including the consideration that a 
successful party is entitled to the fruits of 
his/her/its application (see RRIA v. AMWSU 68 
WAIG 1709, Cargill Australia Ltd, Leslie Salt 
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Division v. FCU 71 WAIG 928 and Gawooleng 
Dawang Inc v. Lupton and Others 72 WAIG 
1310). 

There was not strong opposition on the submissions by 
the parties before me to a stay being granted, subject moneys 
ordered to be paid being paid into a trust account and to be 
held there pending the hearing and determination of the 
appeal or further order. I therefore, having been satisfied 
pursuant to the principles set out above and s.26(l)(a) and 
(c) that I should grant the stay of the order of the 
Commission at first instance, made orders that the order of 
the Commission in application No 848 of 1992 be wholly 
stayed, pending the hearing and determination of appeal No 
426 of 1993, or until further order, subject to and conditional 
upon the applicant complying with such orders. 

Appearances: Ms B. Lulham on behalf of the applicant. 
Mr P. Woodward on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art 

and 
Barty James Tognolini. 

No. 489 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
19 April 1993. 

Order. 
THIS matter having come on for hearing before me on the 
19th day of April 1993 and having heard Ms B. Lulham on 
behalf of the applicant and Mr P. Woodward on behalf of 
the respondent, and having reserved my decision on the 
matter, and having determined that my reasons for decision 
will issue at a future date, it is this day, the 19th day of April 
1993, ordered and declared as follows:— 

(1) That the applicant has a sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and was 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) That the order made by the Commission on the 4th 
day of March 1993 in application No 848 of 1992 
be wholly stayed pending the hearing and determi- 
nation of appeal No 426 of 1993 or until further 
order, subject to and conditional upon the appli- 
cant complying with the orders and conditions 
hereinafter expressed. 

(3) That appeal No 426 of 1993 has been instituted 
within the meaning of s.49(ll) of the Act. 

(4) That the applicant herein shall, on or before the 
28th day of April 1993, pay the total of the amount 
of $4,500.00 ordered to be paid by the Commis- 
sion in its said order of the 4th day of March 1993 
in application No 848 of 1992 into a bank account 
offering the best obtainable interest rates. 

(5) That account shall be opened by agreement by the 
person to be nominated in writing to the respon- 
dent by the applicant and by the respondent or his 
nominee, on or before the 28th day of April 1993 
aforesaid. 

(6) That such account shall be in the joint names of 
and shall be jointly administered by the appli- 
cant's nominee and the respondent's nominee on 
behalf of the parties. 

(7) That if any dispute as to the administration of the 
said account shall arise the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being, whose decision in the matter shall be final 
and bind all persons referred to in order (6) hereof. 

(8) That all or any liability for taxes or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant who shall indemnify the respondent 
against any claim in respect of the same. 

(9) That all administration expenses in respect of the 
said account shall be paid forthwith by the 
applicant. 

(10) That in the event of any failure to comply with all 
or any of these conditions then there shall be 
liberty to apply on 48 hours notice to revoke this 
order or any part thereof, and/or for any other 
necessary orders or directions. 

(11) That in the event of the appeal herein being 
dismissed then the moneys in such account, 
including any interest earned by the same, shall be 
paid forthwith without any deduction to Mr Barry 
James Tognolini. 

(12) That in the event of the appeal herein being upheld 
then the moneys in such account, including any 
interest earned by or upon the same, shall be paid 
forthwith to the applicant without any deduction. 

(13) That the President may at any time upon applica- 
tion by any party hereto and without affecting the 
generality of his ability to give further direc- 
tions:— 

(a) Fix further conditions. 
(b) Direct that the account be administered by a 

person or persons in lieu of the persons 
referred to in order (6) hereof. 

(c) Vary these orders. 
(14) That there be liberty to apply on 48 hours notice 

in relation to clarification of this order or for any 
ancillary orders or directions necessary to achieve 
what these orders require save and accept in 
relation to decisions made by the Registrar and 
pursuant to order (7) hereof. 

(15) That the applicant forthwith serve a copy of this 
order on the Registrar. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Limited (Petroleum Division) 

(Applicant) 
and 

Peter Neil Ferguson 
(Respondent). 

No. 88 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
30 April 1993. 

Reasons for Decision. 
THE PRESIDENT: (Given extemporaneously on 22 April 
1993 and edited by me). 

I am satisfied that I should accede to the application.to 
discharge the order made herein by me on 10 February 1993. 
Firstly, such a course is not objected to. Secondly, it would 
seem clear from the contents of the affidavit and the details 
of Mr Ferguson's economic situation, which is parlous, that 
the equity, good conscience and substantial merits of the 
matter are on his side. I therefore propose to make an order 
in the following terms: I revoke and discharge the order 
made on 10 February 1993 as and from 27 April 1993. A 
minute will issue to that effect. 
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Appearances: Mr A.D. Lucev (of Counsel) on behalf of 
the applicant. 

Mr M.D. Cuomo (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Limited (Petroleum Division) 

and 
Peter Neil Ferguson. 

No. 88 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
22 April 1993. 

Order. 
THIS matter having come on for hearing before me on the 
22nd day of April 1993 and having heard Mr A.D. Lucev 
(of Counsel) on behalf of the applicant and Mr M.D. Cuomo 
(of Counsel) on behalf of the respondent, and the respondent 
having made an application pursuant to order (4) of the order 
of the 10th day February 1993 seeking the discharge of the 
said order, and there being no objection by the applicant 
herein, and having given my reasons for decision on the 
22nd day of April 1993, it is this day, the 22nd day of April 
1993, ordered that I revoke and discharge the order made 
herein on the 10th day of February 1993, as and from the 
27th day of April 1993. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
Editor's Note: Order dated 10 February 1993 published 

(73 WAIG 722). 

PRESIDENT—UNIONS 

Matters dealt with 

under Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry Stanley Horsman 

and 
Australian Workers Union, Bruce Wilson, Steven Booth, 
Mick Dayes, Kevin Beeham, Ralph Blewitt and Tommy 

Clarke. 
No 267 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

21 April 1993. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 7 April 
1993 at the hearing of the application and edited by me). 

I have considered what has been put to me and the matter 
is a little tangled. 

Firstly, the respondent named is, as is common ground, 
the Federal union. It has not been demonstrated to me that 
I have any jurisdiction in relation to the rules of the Federal 
union. It is very difficult to see that I could or that I can make 
orders which bind the Federal union in relation to its rules. 
That is, I think, my first observation. 

It is not unknown in the past for Federal unions to 
intervene in limited circumstances, but those circumstances 

have been extremely limited. So I would make that 
observation about the Federal union. 

The second thing is Mr Foreshaw's position. It has not 
been demonstrated to me that I would have any power to 
make orders in relation to Mr Foreshaw, who is palpably an 
official of the Federal union, and I say now that nothing has 
been said which would persuade me that he ought to be 
joined as a party. I dismiss that application insofar as that 
is the case. 

That brings me to the next difficulty in the matter. There 
are a number of main parties. One is the Federal union and 
I have already made observations about that The others are 
a number of individual persons, who are said on the one hand 
to be officials now of the Federal union. I am not certain of 
their position and it may be that I will not be certain until 
I hear evidence. 

I have not received any application that they be struck out 
as parties. 

However, Mr Booth represents them today. I think that 
I am able to determine the application that has been put 
before me by Mr Crossley insofar as it affects all of the 
parties. Palpably, the application is now sought to be 
directed to the State union. It is said that the Federal union 
should remain a party because it, to put it simply, has the 
funds. By that I understand that the submission is that the 
State union has not. 

However, the administration of funds is and can only be 
conducted notoriously, I would say, under the rules of a 
union (organisation), and for that reason I would say that any 
orders that it would seem that I would be asked to make 
would relate to the rules of an organisation, since under 
those are administered the finances of an organisation. 
Federal or State. 

So I will make orders about the position of the Federal 
union in this matter. However, before I say what those orders 
are, I should deal with the application to substitute the State 
union. It is clear that the "pleadings" now identify the State 
union; however, I have not heard from the State union, nor 
would it seem to me that it has been served with any of the 
documents in this matter. In any event, it is not today 
represented before me. 

It seems to me that the most just and expeditious way, 
under s.27(l)(v) of the Industrial Relations Act 1979 (as 
amended), although it might cause some difficulty, is for me 
to deal with this matter as follows. Firstly, I dismiss the 
application since I have no jurisdiction in relation to the 
Federal union's rules, but I dismiss it also because the 
position of the State union is that it would require to be 
substituted as a party and I am not in a position to hear from 
it as to its view about that. Although it will cause some 
inconvenience to the applicant, I hope in the long run that 
matters will be simpler and clearer if I do dismiss the 
application. The applicant can then make an application 
naming as a respondent, (and this is a matter as to whether 
it wishes to or not but the mechanism is clear), the State 
organisation and then naming whatever other parties it 
thinks ought to be joined as parties and they will then be 
joined as respondents because they will no doubt be served 
with the application. 

What the parties do with the matter after that, of course, 
whether by way of seeking to strike out any parties that 
might be named or not, is a matter purely for them. 

It seems to me, however, that such a course as I propose 
would place the matter then, subject to other matters of 
jurisdiction, within my jurisdiction, at least insofar as the 
rules concerned are the rules of the State union. I do not wish 
to be seen to be foreclosing on that, but that would be, on 
the face of it, what might occur. What does occur, of course, 
is a matter for the applicant, and what occurs in proceedings 
before me, if there are any in future, will be a matter for me 
to decide after hearing all the relevant submissions, 
arguments and evidence. 

There will be an order dismissing the application for those 
reasons. 

Appearances: Mr T C Crossley, as agent, on behalf of the 
applicant. 



Mr S Booth on his own behalf, as a respondent, and on 
behalf of the Australian Workers Union, as a respondent, on 
behalf of Mr B Wilson, as a respondent, on behalf of MrM 
Dayes, as a respondent, on behalf of Mr R Blewitt, as a 
respondent, and on behalf of Mr T Clarke, as a respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry Stanley Horsman 

and 
Australian Workers Union, Bruce Wilson, Steven Booth, 
Mick Dayes, Kevin Beeham, Ralph Blewitt and Tbmmy 

Clarke. 
No 267 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

7 April 1993. 
Order. 

This matter having come on for hearing before me on the 
7th day of April 1993 and having heard Mr T C Crossley, 
as agent, on behalf of the applicant, Mr S Booth on his own 
behalf, as a respondent, and on behalf of the Australian 
Workers Union, as a respondent, on behalf of MrB Wilson, 
as a respondent, on behalf of Mr M Dayes, as a respondent, 
on behalf of Mr R Blewitt, as a respondent, and on behalf 
of Mr T Clarke, as a respondent, and having given my 
reasons for decision on the 7th day of April 1993, it is this 
day, the 7th day of April 1993, ordered that application No 
267 of 1993 be and is hereby dismissed. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

(2) That the applicant herein provide to the Australian 
Workers Union, and to the other respondents so 
named in the application herein, full particulars of 
the application filed herein, being:— 
(a) the rules alleged to have been breached; 
(b) the grounds upon which it is alleged that they 

were breached; 
(c) the dates upon or between which such alleged 

breaches occurred; and 
(d) the orders sought; 

by filing and serving the same upon the 
respondents herein within seven days of the 24th 
day of March 1993. 

(3) That the respondent, the Australian Workers 
Union, provide:— 

(a) a copy of those accounts and balance sheets 
required to be kept in accordance with rule 
16 of the rules of the said organisation; and 

(b) a copy of the arbitration documents of 
Commissioner Laing referred to in the 
application herein wi 
24th day of March 1993 

(4) That a declaration of servi 

thin seven days of the 

ice upon all the persons 
served with the application herein be filed by the 
applicant within three days of the 24th day of 
March 1993. 

(5) That leave be and is hereby granted to the 
respondents herein to file and serve an amended 
answer and counter proposal on or before the 5th 
day of April 1993. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry Stanley Horsman 

and 
Australian Workers Union, Bruce Wilson, Steven Booth, 
Mick Dayes, Kevin Beeham, Ralph Blewitt and Tommy 

Clarke. 
No 267 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

24 March 1993. 
Corrected Order. 

This matter having come on for a directions hearing before 
me on the 24th day of March 1993 and having heard Mr B 
S Horsman on his own behalf, as applicant, Mr S Booth on 
his own behalf, as a respondent, and on behalf of the 
Australian Workers Union, as a respondent, on behalf of Mr 
M Dayes, as a respondent, and on behalf of Mr R Blewitt, 
as a respondent, and there being no appearance by or on 
behalf of Mr T Clarke, and having made such orders and 
given such directions as are necessary or expedient for die 
expeditious and just hearing and determination of this 
matter, it is this day, the 24th day of March 1993, ordered 
and directed as follows:— 

(1) That the application herein be and is hereby 
adjourned for hearing and determination on the 
question of jurisdiction and any other necessary 
matters to 10.00 am on Wednesday, the 7th day 
of April 1993, and for hearing and determination 
of the application to 10.00 am on Thesday, the 4th 
day of May 1993, Wednesday, the 5th day of May 
1993 and Monday, the 10th day of May 1993 and 
such other days as I may appoint. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry S Horsman 

and 
Australian Workers Union (WA Branch), Bruce Wilson, 

Ralph Blewett, Tommy Clarke and Stephen Booth. 
No 569 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

28 April 1993. 
Order. 

This matter having come on for a directions hearing before 
me on the 28th day of April 1993, and having heard Mr T 
C Crossley, as agent, on behalf of the applicant, and Mr S 
Booth on behalf of the respondents, and having made such 
orders and given such directions as arc necessary or 
expedient for the expeditious and just hearing and determi- 
nation of this matter, it is this day, the 28th day of April 
1993, ordered and directed as follows:— 

(1) That the application herein be and is hereby 
adjourned for hearing and determination on the 
question of jurisdiction and any other necessary 
matters to 10.00 am on Monday, the 17th day of 
May 1993, and for hearing and determination of 
the application to 10.00 am on Thesday, the 22nd 
day of June 1993 and Wednesday, the 23rd day of 
June 1993, and such other days as I may appoint. 

(2) That the respondent organisation produce to the 
applicant's agent for inspection and the taking of 
copies thereof within 14 days of the 28th day of 
April 1993 all correspondence in its custody, 
possession or power between it and the Main 
Roads Department relating to the applicant's 
demotion and termination of employment. 
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(3) That the applicant herein have leave to file and 
serve a request for further discovery and inspec- 
tion in relation to other documents within seven 
days of the 28th day of April 1993, and that the 
same be answered within seven days thereafter. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 
Application for— 

ACTIV FOUNDATION INC (ENTERPRISE 
AGREEMENT) 1993 

No. AG 5 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

and 
Activ Foundation Inc. 

No. AG 5 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 5 of 1993. 
HAVING heard Mr A. Waddell on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondent, and by 
consent, the Commission being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case Decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Activ Founda- 
tion Inc (Enteiprise Agreement) 1993, signed for me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as the Activ Foundation 
Inc (Enterprise Agreement) 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Single Bargaining Unit 
7. Commitments 
8. Hours 
9. Service Payments 

10. Stand Down 
11. Part Time Employees 
12. Minimum Engagement 
13. Payment of Wages 
14. Long Service Leave 
15. Bus Cleaning Allowance 

Signatories 

3.—Incidence and Parties Bound. 
This Agreement shall apply to and be binding upon the 

Activ Foundation Inc and all persons employed in the 
classifications set out in Clause 10.—Wages of the 
Transport Workers' (Passenger Vehicles) Award No. R47 
of 1978 and bus aides, and the Transport Workers' Union 
of Australia, WA Branch. 

4.—Date and Period of Operation. 
This Agreement shall operate from the 1st pay period on 

and from the 6th day of April, 1993 and shall remain in 
operation until the 6th day of October, 1993 and will not 
continue in force after this date unless renewed. 

5.—^Relationship to Parent Award. 
This Agreement should be read and interpreted in 

conjunction with the Transport Workers' (Passenger Vehi- 
cles) Award No. R47 of 1978. Where there is any 
inconsistency between the Agreement and the Transport 
Workers' (Passenger Vehicles) Award No. R47 of 1978 this 
Agreement shall operate and prevail to the extent of any 
inconsistency. 

6.—Single Bargaining Unit. 
For the purpose of this Enterprise Agreement and in 

accordance with the State Wage Case decision of January 
1992 a single bargaining unit has been established. The 
single bargaining unit involves union representatives from 
bus drivers and aides employed by Activ Foundation Inc 
within its Transport Department and is a distinct unit which 
can be separated from other sections of the enterprise. 

7.—Commitments. 
(1) The parties undertake that the terms of this agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) The parties expressly accept that they are bound by 
the terms of this agreement throughout its duration and will 
oppose any applications by other parties to be joined to it. 

(3) The union and its members undertake not to seek or 
pursue any extra claims or payments during the life of this 
agreement except when consistent with a State Wage Case 
decision. 

8.—Hours. 
Ordinary hours worked prior to 6.00am or after 7.00pm 

shall receive a loading of 15% in addition to the ordinary 
rate. 

9.—Service Payments. 
The following provisions shall apply to employees other 

than bus aides. 
In addition to rates payable pursuant to the Transport 

Workers' (Passenger Vehicles) Award No. R47 of 1978 the 
following service payments shall apply: 

Qualifying Service Service Payments 
Less than 6 months service Appropriate award rates 

apply 
6 months to less than $5.00 per week 

12 months service 
12 months to less than $10.00 per week 

2 years 
2 years or more service $15.00 per week 

Provided that progression to the next level of service 
payment will be dependent upon a satisfactory performance 
appraisal. 

10.—Stand Down. 
(1) School Bus Runs 
The employer shall be entitled to deduct payment for any 

day other than a public holiday upon which the employee 
cannot be gainfully employed as a result of vacation and 
term holidays as determined by the Ministry of Education, 
or other school closure. 

(2) Activ Industries Workshops 
The employer shall be entitled to deduct payment for any 

day other than a public holiday upon which the employee 



cannot be gainfully employed as a result of the closure of 
the workshop. 

11.—Part Time Employees. 

When the employer wishes to increase the ordinary hours 
worked by a part time employee in any roster period the 
increased hours will be deemed to be ordinary hours for that 
roster period. 

12.—Minimum Engagement. 

(1) When an employee is required to work during any 
work period, the employee shall be offered a minimum 
engagement of 2 hours work or receive 2 hours payment at 
the appropriate rate for the day. 

(2) When an employee is rostered to work and performs 
work in the period 6.00am to 12.00 noon and again in the 
period 12.00 noon to 7.00pm then the employee shall be paid 
for a minimum of 4 hours for that day at the appropriate rate 
for the day. 

13.—Payment of Wages. 

Wages will be paid by direct transfer into an account 
nominated by the employee. 

14.—Long Service Leave. 

In lieu of Clause 3.—Period of Leave subclause (2) & (3) 
of the Long Service Leave provisions (72 WAIG 22) which 
form part of the Transport Workers' (Passenger Vehicles) 
Award No. R47 of 1978 the following shall apply: 

(1) When an employee has completed at least 10 years 
service the amount of leave shall be: 

(a) in respect of 10 years service so completed— 
13 weeks leave; 

(b) in respect of each 7 years service completed 
after such 10 years service—13 weeks leave. 

(2) A pro rata entitlement shall be payable where an 
employee has completed 3 years service and the 
employment is ended by the employer for reasons 
other than the employees misconduct. 

Entitlements based on the above shall apply for 
each completed year of service commencing on or 
after the 6th day of April, 1993. 

15.—Bus Cleaning Allowance. 

Where an employee is required to clean a bus on a daily 
basis as part of their normal duties then they shall be entitled 
to an allowance equivalent to 2 hours pay per week at the 
ordinary time rate. 

Signatories. 

For and on behalf of: 

Activ Foundation Inc RON JOACHIM. 
Date: 25/1/93. 

For and on behalf of: 

The Transport Workers Union 
of Australia, Industrial Union of 
Workers, WA Branch J. J. O'CONNOR. 
Date: 2/2/93. 

AUSTRALIAN GLASS MANUFACTURERS CO. 
PERTH, MAINTENANCE TRADES (ENTERPRISE 

BARGAINING) AGREEMENT 1993 
No. AG 10 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ACI Operations Pty Ltd T/A Australian Glass 

Manufacturers 
and 

Metals and Engineering Workers' Union W.A. Branch and 
Others. 

No. AG 10 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 10 of 1993. 
HAVING heard Mr C. Guglielmino with Mr I. McCarthy 
on behalf of the Applicant, Mr K. Peckham on behalf of the 
Metals and Engineering Workers Union (W.A. Branch) and 
Mr N. Hodgson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (W.A. 
Branch), and by consent, the Commission being satisfied 
that the matter is consistent with the Principles enunciated 
by the State Wage Case Decision—January 1992 and 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the following schedule titled the Australian 
Glass Manufacturers Co. Perth, Maintenance Trades 
(Enterprise Bargaining) Agreement 1993, signed for 
me for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be known as the Australian Glass 

Manufacturers Co. Perth, Maintenance Trades (Enterprise 
Bargaining) Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. State Wage Principles 
4. Application of Agreement 
5. Parties Bound 
6. Date and Period of Operation and Review 
7. Relationship to Parent Award 
8. Single Bargaining Unit 
9. Background 

10. Wage Increases 
11. Measures to Achieve Gains In Productivity, 

Efficiency and Flexibility 
12. Objectives of This Agreement 
13. Contractors, Casual or Temporary Labour 
14. Avoidance of Industrial Disputes 

Signatories 
Appendix "A" 
Appendix "B" 
Appendix "C" 

3.—State Wage Principles. 
(1) It is a condition of this Agreement that there shall be 

no extra claims made, award or over award, for the life of 
this agreement except when consistent with a national wage 
decision which is ultimately endorsed by the W.A. Industrial 
Relations Commission. 

11049—3 
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(2) The parties to the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
applications by other parties to be joined to this Enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

(5) No provisions in this Agreement shall operate to cause 
any employee a reduction in ordinary time earnings, or to 
cause a departure from the standards of the Western 
Australian Industrial Relations Commission in regard to 
hours of work, annual leave with pay or long service leave 
with pay. 

4.—Application of Agreement. 
This Agreement shall apply at the establishment of 

Australian Glass Manufacturers Company—Perth, and the 
incidence of this Agreement shall be as prescribed by Clause 
5.—Parties Bound. 

5.—Parties Bound. 
This Agreement shall be binding upon: 

(1) The persons employed by the Company who are 
members of or eligible to be members of the 
organisation referred to in subclauses (2) & (3) 
hereof, are covered by the terms and conditions. 

(2) The Metals and Engineering Workers' Union 
(WA Branch). 

(3) The Australian Electrical, Electronics, Foundry 
and Engineering Union. 

(4) ACI Operations Pty Ltd (Trading as Australian 
Glass Manufacturers—Perth, 35 Baile Road, 
Canning Vale, Western Australia, 6155) (The 
Company). 

6.—Date and Period of Operation and Review. 
(1) This Agreement shall operate from the commence- 

ment of the first pay period beginning on or after the 8th day 
of April, 1993 and shall remain in force for a period of 18 
months. 

(2) Discussions relating to the renewal of this Agreement 
shall commence no later than June, 1994. 

(3) The parties will review achievements and progress of 
the implementation of this Agreement during the course of 
its operation. 

7.—Relationship to Parent Award. 
This Agreement shall be read and interpreted wholly and 

in conjunction with the Metal Trades (General) Award 1966 
No. 13 of 1965—Part 1. 

Where there is an inconsistency between this Agreement 
and the parent Award, this Agreement shall prevail to the 
extent of the inconsistency. 

8.—Single Bargaining Unit. 
The employees covered by this Agreement are engaged 

in maintenance work at this enterprise and the formation of 
this Agreement has been achieved through consultation and 
negotiations through the Consultative Committee structure. 

9.—Background. 
(1) The parties to this Agreement referred to in Clause 5 

hereof see this Enterprise Bargaining Agreement as an 
on-going programmed of restructuring and consolidation of 
Structural Efficiency Principles, introduced as a result of the 
1989 State Wage Case decision. 

(2) Fundamental to maintaining results already achieved 
and to further commit the parties to continuing process of 
Structural Workplace reform, the following agreed initia- 
tives have been put in place: 

(a) A properly constituted Consultative and Training 
Committee has been established to implement and 
monitor both on-the-job and accredited training 
and to develop skill-based career paths for ail 
employees of Australian Glass Manufacturers 
covered by this Agreement. 

(b) An on-going career structure that will develop and 
provide employees with an understanding of 
productivity, efficiency and quality. Furthermore, 
encourage a team work environment that will 
allow employees to be part of and take responsi- 
bility in respect to the outcomes of the process. 

(c) A transition process has been achieved whereby 
all existing in-house classifications have been 
deleted all employees have been reclassified 
according to Award career path levels. (See 
Appendix "B"). 

(d) Regular meetings of the Consultative Committee 
have resulted in information sharing and problem 
solving being instrumental to greater understand- 
ing and tolerance between Australian Glass 
Manufacturers and its employees. 

10.—Wage Increases. 
(1) 

Column 1 Column 2 Column 3 
Weekly Weekly Weekly 

Current Wage New Wage New Wage New 
Rate of Increase Rate Increase Rate Increase Rate 

Classification Pay S (3%) (2%) (2.5%) 
$ $ $ 

Engineering 465.10 14.00 479.10 9.60 488.70 12.20 500.90 
Tradesperson Special 
Gass Level—1 

Advanced 527.70 15.80 543.50 10.90 554.40 13.90 568.30 
Engineering 
Tradesperson Level—1 

Service Increments 
— 6 Months 8.90 .30 9.20 .20 9.40 .20 9.60 
— 12 Months 9.70 .30 10.00 .20 10.20 .30 10.50 
— 18 Months 10.10 .30 10.40 .20 10.60 .30 10.90 

(2) The wage increases appearing in subclause (1) hereof 
shall be payable as follows: 

(a) The increase in Column 1 shall be paid from the 
first pay period commencing on or after the 8th 
day of April, 1993. 

(b) The increase appearing in Column 2 will be paid 
on a date agreed by the parties to this Agreement 
provided that the specific measures detailed in 
Clause 11 of this Agreement are being imple- 
mented but in any event the wages shall not be 
payable earlier than 1st of August, 1993. 

(c) The increase appearing in Column 3 will be paid 
on the same basis as (b) above except the increase 
will not be payable earlier than 1st of January, 
1994. 

11.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

The parties are committed to the following on-going 
process of continuous improvement during the term of this 
Agreement. 

(1) A Continuing Commitment To Workplace Reform. 
(2) Training 

(a) Australian Glass Manufacturers—Perth is com- 
mitted to the development of a training pro- 
gramme that will provide both internal on-the-job 
training and externally provided training in order 
to fulfil the following requirements: 

(i) Meet the current and planned man-power 
skill needs of the plant. 

(ii) Be appropriate to the size, structure and 
nature of the operation of the plant. 

(ill) Meet the need to develop vocational skills 
relevant to the plant through in-house train- 
ing and through courses conducted by ac- 
credited educational institutions and provid- 
ers. 

(iv) The implementation of a plant training 
program is a key element in meeting the 



express commitments of the parties to the 
agreement. 

(v) The parties to the agreement are committed 
to the need for a more highly skilled and 
flexible workforce that provides employees 
with access to more varied, fulfilling and 
better paid jobs. 

(b) Nominated courses approved by Training Com- 
mittee: 

(i) where the Training Committee recommends 
than an individual should undertake addi- 
tional training, that training shall be carried 
out without loss of ordinary time earnings; 

(c) The following will apply to employees wishing to 
undertake Company sponsored training; 

(i) employees must apply for the course via a 
written application to the Training Commit- 
tee; 

(ii) if the course is available during the em- 
ployee's normal work hours, then unless 
extenuating circumstances exist, the em- 
ployee should attend the course during this 
time; 

(iii) if it is mutually agreed between the Company 
and the employee, the employee's normal 
working hours may be varied within the 
normal spread of hours in order to include 
course lecture times during his/her normal 
hours; 

(iv) if it is not possible to vary the employee's 
hours, then the employee who undertakes the 
course outside of normal working hours will 
be paid ordinary rates of pay for the actual 
time spent undertaking the course; 

(v) employees will only receive normal rates of 
pay for training. The Company will not pay 
shift or other penalties for courses under- 
taken outside of normal hours; 

(vi) employees who receive paid training leave 
will be required to submit to their Supervisor, 
on the next working day following the 
course, written evidence from the relevant 
training institution confirming his/her atten- 
dance at the course; 

(vii) any costs associated with standard fees for 
prescribed course and prescribed textbooks 
(excluding those textbooks which are availa- 
ble in the Company's technical library) 
incurred in connection with the undertaking 
of training will be reimbursed by the Com- 
pany upon proof of satisfactory progress. The 
Training Committee will monitor satisfac- 
tory progression of each employee undertak- 
ing approved training; 

(viii) travel costs (and accommodation if applica- 
ble) incurred by an employee undertaking 
approved training which exceed those nor- 
mally incurred in travelling to and from work 
will be reimbursed by the Company. 

(3) Payment of Wages by Electronic Funds Transfer: 
(a) The parties to this Agreement agree that all new 

employees commencing with the Company shall 
be paid wages by way of Electronic Funds 
Transfer. 

(b) It is agreed that the utilization of Electronic Funds 
Transfer (E.F.T.) as a method for payment of 
wages be extended whereby current employees are 
encouraged to transfer to this method for the 
payment of wages. 

(c) It is agreed that once there is a majority of 
Tradesperson being paid by E.F.T. the balance of 
employees not paid by E.F.T. shall transfer to this 
method for the payment of wages. 

(4) Flexibility of Meal Breaks: 
It is agreed that the day work electricians may be required 

to work as the need arises up to six hours without a meal 
break and such work shall be performed at ordinary rates of 
pay to cover the period the shift electrician is not in 
attendance between Monday to Friday. The provisions of the 
Metal Trades (General) Award 1966 No. 13 of 1965, Clause 
13.—Hours subclause (f)(v) shall not apply. 

(5) Suggestion Book: 
It has been agreed that a system will be introduced for 

ideas and suggestions to be submitted in relation to matters 
that will contribute towards the improvement in productivity 
and/or cost reduction for the plant 

(6) Mould Maintenance Department: 
It is agreed between the parties that in order to enhance 

the flexibility of working hours within the ordinary spread 
of hours in the Mould Maintenance Department, a new shift 
roster system will be implemented. A copy of the new shift 
roster arrangement is detailed and forms Appendix "C" to 
this Agreement. 

The parties agree that as a result of the new shift roster 
systems, this will provide for one volunteer redundancy 
from the Trade compliment in the Mould Maintenance 
Department. 

(7) Production Maintenance Department: 
(a) It is agreed that during day work ordinary hours 

between Monday to Friday the following shall 
apply: 

(i) Fitters will mount mould side equipment 
during planned job changes. If insufficient 
fitters available, assistance will be given by 
Glassworkers to carry out these duties. 

(ii) In situations described in (i) above, if 
take-outs require change this will be carried 
out by the shift fitter. 

(b) The Production Maintenance Department has 
undergone a process of total re-design of the 
workshop area with the objective to create a work 
environment which will facilitate a more efficient 
and effective method of operation. 

The new workshop layout will now provide for 
the following: 

(i) The consolidation of all production and 
process related spare parts and ancillary 
equipment into one area. 

(ii) The new workshop layout has allowed the 
accommodation to relocate the cold end 
maintenance fitter workshop. 

(c) It is further agreed that during the term of this 
Agreement there will be a reduction of one 
tradesperson from within the Maintenance Depart- 
ments. 

(8) Garage Workshop: 
Due to a continuing move towards vehicle lease arrange- 

ments of Company owned vehicles, the parties have 
identified and agreed that it is inefficient to provide a garage 
workshop facility as it currently operates. 

As a result of the consequent significant reduction in 
workload for the garage workshop, this facility will close 
during the course of this calendar year. 

When the garage facility closes the tradesperson in this 
department will take voluntary redundancy or transfer to an 
alternative position in a maintenance area. 

(9) Annual Leave Coverage: 
When Staff Supervisors are absent for prolonged periods 

(e.g. Annual Leave, Long Service Leave, etc) and coverage 
is required by Management, Leading Hands appointed as 
Acting Supervisors for the said period will be utilized in 
both functions. Payment will be in accordance with the 
Metal Trades (General) Award 1966 No. 13 of 1965, Clause 
7.—Higher Duties. 



1248 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

12.—Objectives of this Agreement. 
The parties to this Agreement are committed to a process 

of change which will provide identifiable improvements in 
efficiency and productivity in Glass container production at 
Australian Glass Manufacturers Company—Perth. 

The parties are committed both in the short and long term 
in developing the objectives for the Enterprise. The issues 
included in this process are: 

• Improved Quality Control 
• Flatter Management Structures 
• Self Autonomous Work Groups 
• Export Plans 
• Marketing Plans 

The above does not preclude other issues for considera- 
tion and discussion that will contribute to productivity and 
efficiency at this enterprise. 

13.—Contractors, Casual or Temporary Labour. 
The utOization of Contractors, Casuals or Tfcmporary 

Labour will be discussed with a member/s of the Consulta- 
tive Committee on each occasion of a proposal to utilize a 
contractor. 

(1) Details of the type of activity involved and number 
required will be advised prior to the commencement of such 
work taking place. 

(2) In the event of agreement not being reached in a 
particular situation, the parties agree to follow the process 
set out in Clause 14.—Avoidance of Industrial Disputes. 

14.—Avoidance of Industrial Disputes. 

The parties to this Agreement shall observe the procedure 
set out under Clause 34.—Avoidance of Industrial Dispute 
in the Metal Trades (General) Award 1966 No. 13 of 1965. 

(1) The objective of the procedure shall be to promote the 
resolution of disputes by measures based on consultation, 
co-operation and discussion; to reduce the level of industrial 
confrontation; and to avoid interruption to the performance 
of work and the consequential loss of production and wages. 

It is acknowledged that in some Companies or sectors of 
the industry, disputes avoidance/settlement procedures are 
either now in place or in the process of being negotiated and 
it may be the desire of the immediate parties concerned to 
pursue those mutually agreed procedures. 

(2) The following principles shall apply: 
(a) Depending on the issues involving, the size and 

function of the plant or enterprise and the union 
membership of the employees concerned, a proce- 
dure involving up to four stages of discussion shall 
apply. These are: 

(i) discussions between the employee/s con- 
cerned (and shop steward if requested) and 
the immediate supervisors; 

(ii) discussions between the employee/s con- 
cerned, the shop steward and the employer 
representative; 

(iii) discussions involving representatives from 
the state branch of die union(s) concerned 
and the employer representatives; 

(iv) discussions involving senior union officials 
(State Secretary) and the senior management 
representative(s); 

(v) there shall be an opportunity for any party to 
raise the issue to a higher stage. 

(b) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(c) Throughout all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(d) Sensible time limits shall be allowed for the 
completion of the completion of the various stages 

of the discussions. At least seven days should be 
allowed for all stages of the discussions to be 
finalised. 

(e) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis- 
pute. 

(f) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitation on the performance of work while the 
procedures or negotiation and conciliation are 
being followed. 

(g) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the workplace. 

Signatories. 
For and on behalf of ACI Operations Pty Ltd (Trading as 

Australian Glass Manufacturers—Perth) 
Ian McCarthy. 

For an on behalf of the Metals and Engineering Workers' 
Union 

J. Sharp-Collett. 
For and on behalf of Australian Electrical, Electronics, 

Foundry and Engineering Union (W.A. Branch) 
W. L. Palmer, Secretary. 

Dated this 15th day of March 1993. 

Appendix "A". 
Continuous Improvement Activities. 

(1) In view of the recent workload in the Maintenance 
Departments, additional duties have been assigned to shift 
fitters and electricians. 

This would include ensuring spare ancillary equipment is 
available. 

(2) To accommodate revised security arrangements 
coverage for the plant, the master-key system entailed 
certain employees being supplied with main gate keys to 
allow access to and from the factory outside of ordinary 
hours at times when security personnel are not in attendance. 

(3) As a result of suggestions from the shop floor, a 
number of bin stands with lockable castors have been 
installed, allowing an improved work-flow throughout the 
shop without the use of a forklift and operator. 

(4) (a) Cost savings and improved delivery has resulted 
from the local manufacture of component parts for 
various ancillary equipment. 

(b) Minor variations by local manufacturers to origi- 
nal designs has required incoming inspection of 
same and some modification in-house to ensure 
correct operation of the equipment. 

(5) The majority of water reticulation sprinkler repairs is 
performed by maintenance employees at the plant. 

Appendix "B". 
Existing Classifications New Classifications 
• Mechanical/Electrical • Engineering Tradesperson 

Special Class Special Class—Level 1 
(C8) 

• Electronics • Advanced Engineering 
Tradesperson Tradesperson—Level 1 

(C6) 
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Appendix "C". 
Mould Maintenance Shift Roster. 

SHIFT A SHIFT B 
Monday Off Afternoon Shift 
Tuesday Off Afternoon Shift 
Wednesday Off Afternoon Shift 
Thursday Off Afternoon Shift 
Friday Afternoon Shift Off 
Saturday Day Shift Off 
Sunday Day Shift Off 
Monday Afternoon Shift Off 
Tuesday Afternoon Shift Off 
Wednesday Afternoon Shift Off 
Thursday Afternoon Shift Off 
Friday Off Afternoon Shift 
Saturday Off Day Shift 
Sunday Off Day Shift 
Day Shift—7.00 am to 5.00 pm 
Afternoon Shift—12.30 pm to 10.30 pm 

BORAL CASTINGS PTY LTD—PERTH WORKS— 
ENTERPRISE AGREEMENT 1993 

No. AG 17 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Boral Castings Pty Ltd—Perth Works 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (W.A. Branch). 
No. AG 17 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 April 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 17 of 1993. 

HAVING heard Mr M. Borlase on behalf of the Applicant 
and Mr N. Hodgson on behalf of the Respondent, and by 
consent, the Commission being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case Decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Boral Castings 
Pty Ltd—Perth Works—Enterprise Agreement 1993, 
signed for me for identification, be registered as an 
Enterprise Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be referred to as the Boral Castings 
Pty Ltd—Perth Works—Enterprise Agreement 1993. 

2.—^Arrangement. 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation and Review 

6. Relationship to Parent Award 
7. Past Agreements and Orders 

7A. Long Service Leave 
8. Single Bargaining Unit 
9. Objectives of the Agreement 

10. Measures to Achieve Gains in Productivity, 
Efficiency and Flexibility 

11. State Wage Principles 
12. Avoidance of Industrial Disputes 
13. Wage Increases 

Signature of Parties 

3.—Application of Agreement. 
This Agreement shall apply at the establishment of Boral 

Castings Pty Ltd, Adams Drive, Welshpool, Western 
Australia, 6102, in respect of all employees who are engaged 
in any of the occupations, industries or callings specified in 
the Metal Trades (General) Award 1966 No. 13 of 1965. 

4.—Parties Bound. 
(1) The parties to this Agreement are: 

(a) Boral Castings Pty Ltd, Adams Drive, Welshpool, 
Western Australia, 6102 (ACN 009 264 573). 

(b) All employees, whether members of the Austra- 
lian, Electrical, Electronics, Foundry & Engineer- 
ing Union (Western Australian Branch) or not, 
engaged in any of the occupations or callings 
specified in the Metal Trades (General) Award 
1966 No. 13 of 1965. 

(c) The organisation of employees being the Austra- 
lian Electrical, Electronics, Foundry & Engineer- 
ing Union (Western Australian Branch). 

5.—Date and Period of Operation and Review. 
(1) This Agreement shall operate from the beginning of 

the first pay period to commence on or after the 8th day of 
April, 1993 and shall remain in force until 8th day of 
October, 1993. 

(2) The parties will review this Agreement two months 
prior to its cessation. 

(3) The parties will assess achievements in productivity 
and efficiency during the term of this Agreement. 

(4) Following the process of reviewing this Agreement it 
will be renewed or replaced by another Agreement or 
cancelled as appropriate. 

6.—Relationship to Parent Award. 
(1) This Agreement shall be read and interpreted wholly 

in conjunction with the Metal Trades (General) Award 1966 
No. 13 of 1965 provided that where there is any inconsis- 
tency, this Agreement shall take precedence to the extent of 
the inconsistency. 

7.—Past Agreements and Orders. 
(1) All past Agreements other than those specifically 

excluded by this clause relating to payments or conditions 
of service, whether written or otherwise, shall no longer be 
applicable. 

(2) The following orders of the Western Australian 
Industrial Relations Commission shall remain in force: 

No. CR 298 of 1976 —Supply of Safety Boots 
No. CR 162 of 1981 —Shift Loading 
No. C812(3) of 1987—2nd Tier Agreement 

(3) Principles set out in the Company's 2nd Tier 
Agreement dated 6th November, 1987 shall continue to 
apply except as superseded by this Agreement. 

7A.—Long Service Leave. 
(1) Long Service Leave provisions shall be as set out in 

Volume 66 of the Western Australian Industrial Gazette at 
pages 1 to 4 inclusive except that in lieu of subclause 
(3)—period of leave shall be: 

(a) Subject to the provisions of paragraphs (5) and (6) 
of subclause (3) of the Long Service Leave 
provisions of 66 WAIG 1, where an employee has 
completed at least 10 years' service the amount of 
leave shall be: 
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(I) in respect of 10 years' service so com- 
pleted—13 weeks' leave; 

(ii) in respect of the next 10 years' service—13 
weeks' leave; 

(iii) in respect of each seven years' service 
completed after such 20 years—13 weeks' 
leave; 

(iv) on the termination of the employee's em- 
ployment; 
(aa) by his death; 
(bb) in any circumstances otherwise than by 

his employer for serious misconduct; 
(b) On termination subject to the provisions of 

paragraph (6) of subclause (3) of the Long Service 
Leave provisions, where an employee has com- 
pleted at least seven years' but less than 10 years' 
service since his commencement and his employ- 
ment is terminated; 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of the leave shall be such proportion 
of 13 weeks' leave as the number of completed 
years of such service bears to 10 years. 

8.—Single Bargaining Unit. 
The Enterprise Agreement is in accordance with the 

Decision in the January 1992 State Wage Case and has been 
negotiated on site within a single bargaining unit. 

The single bargaining unit takes the form of a Consulta- 
tive Committee established with employee and company 
representation and which is properly constituted. The aims 
and objectives of the Consultative Committee are consistent 
with this Enterprise Agreement. 

9.—Objectives of the Agreement. 
(1) In accordance with State Wage Structural Efficiency 

Principles and Enterprise Bargaining Principles, the parties 
to this Agreement aim to develop a Company with a flexible 
management and workforce, committed and suitably skilled, 
a company build on participation, teamwork and trust with 
a shared vision of the future based on excellence of service 
and quality. 

It is our objective to achieve real, demonstrable and 
sustainable improvements in productivity, efficiency and 
flexible which will make Boral Castings—Perth Works a 
delivery and customer oriented company and a world 
competitive manufacturer. 

(2) This will be achieved by: 
(a) Developing and maintaining the existing consulta- 

tive process, extending the participative process 
and encouraging all employees, management and 
workforce alike to identify and deal with the real 
barriers affecting productivity. 

(b) Creating a "culture" of understanding of produc- 
tivity and its relationship to employees' principal 
concerns—secure and meaningful jobs. 

(c) Simultaneous improvement of all productivity 
issues such as cost, quality, technology, work 
organisation, customer service, delivery, timeli- 
ness, safety and training. 

(d) Maximising flexibility of the total workforce by 
carrying out skills audits and assessments and 
providing training where necessary to fully equip 
the flexible employee to the agreed levels of skill. 

(e) Identifying and working towards elimination of 
. restrictions in each classification where those 

restrictions are not based on skill. 
(f) Implementing work groups, training them in 

process analysis and applying this methodology to 
all work areas to identify and then eliminate 
barriers to productivity not based on skill. 

(g) Redefining jobs in order to implement the above 
changes and create equality of opportunity. 

(h) Implementing an agreed training and shilling 
programme for all levels of the company which 
will enable all employees and staff to function 
effectively and contribute as team members while 
being provided career opportunities and more 
meaningful work. 

(i) Taking time out of the process to ensure all 
deliveries are made to the customer on time and 
within the shortest possible lead time from 
placement of order. 

(j) Increasing all employees' awareness of the need 
for quality so that quality problems are prevented 
at source or identified at the earliest stage of 
production to prevent wasted effort on further 
processing items of unacceptable quality. 

(k) Where production and quality problems are 
identified measures will be put in place to 
eliminate that problem through the process of 
consultation. 

10.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) Process Analysis 
(a) Employees will participate as required in the 

introduction of process analysis to be carried out 
by work groups in the various areas of the 
enterprise. 

(b) Following the successful completion of the first 
stage of the pilot analysis in the Pattern Shop, 
employees agree to their full involvement and will 
participate as required as the process is introduced 
progressively throughout the operation. 

(c) Appropriate training development following 
. proper consultation in applying the process will be 
provided by the company. 

(2) Hours—Dayshift 
The spread of ordinary hours shall be 5.00am to 6.00pm 

Monday to Friday unless agreed otherwise between the 
management and the majority of employees in the plant, 
section or sections, concerned. 

(3) Overtime 
(a) Overtime rates shall not apply until an employee 

has completed the agreed ordinary hours for that 
day. 

(b) If an employee is late for or absent from work by 
arrangement or unforeseen circumstances, the 
ordinary hours of that employee may, by agree- 
ment with the Departmental Supervisor, and 
providing suitable work is available, be extended 
to enable the make-up of time lost and such 
make-up will be worked at single time rate. 

(4) 38 Hour Week Arrangement 
The existing practice of accumulating a Rostered Day Off 

for each four week period in accordance with subparagraph 
(iv) of paragraph (b) of subclause (1) of Clause 13.—Hours 
of the Metal Trades (General) Award 1966 No. 13 of 1965 
will continue, however the scheduling of the RDO's will be 
subject to ongoing review by the Consultative Committee, 
with the aim of increasing flexibility, productivity and 
providing improved service to the client. 

(5) Attendance Bonus 
(a) To encourage regular attendance, the attendance 

bonus scheme as previously operating will be 
reintroduced. 

(b) The attendance bonus will relate to each pay week 
Wednesday to Tuesday. 

(c) Subject to paragraph (d) below, a weekly bonus 
calculated at the rate of two dollars per day, 
Monday to Friday, and two dollars on Saturday if 
more than five hours is worked, will be paid for 
attendance on the job. 

(d) The total bonus earnt in the week shall be reduced 
by an amount of five dollars for any one day's 
unauthorised absence during the week and the 
total bonus for the week will be negated if there 



is more than one day's unauthorised absence in the 
same week. 

(e) An unauthorised absence of the purpose of this 
clause, is any absence other than absence on 
Rostered Day Off, annual leave, paid sick leave 
in accordance with the Metal Trades (General) 
Award 1966 No. 13 of 1965 or any approved 
special leave. 

(6) Increased Flexibility of Work Practices 
(a) All jobs will be open to all personnel and subject 

to paragraph (b) hereof all employees will perform 
work as required by the company. 

(b) No employee will be required to do a specific task 
unless that employee has the skill to carry out the 
task or until the employee has been given 
on-the-job and/or external training to carry out the 
task as deemed appropriate by the company and 
the Training Committee. 

(7) Flexibility at Meal Breaks and Shift-End 
(a) Meal and rest break times will be flexible to 

ensure any production task is not unduly disrupted 
by the break. Examples of "production tasks" 
include but are not limited to: 
* Melting 
* Pouring 
* Moulding 
* Loading and unloading transport 
* Materials handling 

(b) Meal breaks will be so scheduled to ensure no 
more than six hours is worked without a break 
unless by agreement with an employee. 

(c) Paragraph (f) of subclause (1) of Clause 13.— 
Hours of the Metal Trades (General) Award 1966 
No. 13 of 1965 relating to meal breaks will not 
apply. 

(d) Supervisors of Works Management shall deter- 
mine if a process or task is likely to be "unduly 
disrupted" and where so identified maximum 
notice of any change to meal times will be given 
to employees and the union delegate advised. 

(e) Should a union or workforce meeting be sched- 
uled for a meal break, such a meeting shall be 
scheduled to enable a maximum number of 
members to attend, however, members required to 
work to ensure the productive process is not 
disrupted shall work. Should it be necessary for 
all union members to attend a union meeting then 
24 hours prior notice will be given and staff 
employees will be allowed to perform hands on 
work to keep the production process going. 

(f) The above flexibility will apply at end of shifts to 
ensure productive activity is maintained up to shift 
end. Where necessary, a particular cycle of work 
will be completed after the agreed shift end thus 
eliminating the need to stop production short of 
shift end to prevent the time being overrun. Any 
such shift end overrun will be paid at normal 
overtime rates. 

(8) Employee Surveys 
Recent surveys and meetings of employees in all work 

areas identified a number of concerns in the areas of quality 
and productivity. It is agreed that all the items which were 
identified and discussed during the surveys and meetings 
will be addressed and where possible resolved, thereby 
boosting morale, customer focus, product quality and the 
future well being of the Company. 

(9) Energy Conservation 
(a) An energy use audit in accordance with the 

Department of Primary Industries and Energy— 
Enterprise Energy Audit Program has been carried 
out at this enterprise by an accredited energy 
auditor and potential savings have been identified. 

(b) The parties to this agreement undertake to 
co-operate at all levels to maximise the potential 
savings. 

(c) The company undertakes to properly brief all 
employees of the part each can play in achieving 
the maximum savings. 

(d) Employees will implement measures required by 
the company to achieve those savings identified. 

11.—State Wage Principles. 
(1) It is a condition of this Agreement that there shall be 

no further wage increases for its life except where consistent 
with a State Wage Case decision. 

(2) The parties of the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
applications by other parties to be joined to this enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

(5) No provisions in this Agreement shall operate to cause 
any employee a reduction in ordinary time earnings, or to 
cause a departure from the standards of the Western 
Australian Industrial Relations Commission in regard to 
hours of work, annual leave with pay or long service with 
pay. 

12.—Avoidance of Industrial Disputes. 
(1) Except where a bonafide safety issue is involved, in 

the event of an employee having a grievance, work shall 
continue while matters in dispute are negotiated in good 
faith and in accordance with the procedure as follows: 

(a) An employee may raise a grievance with their 
Supervisor in the first instance and the Supervisor 
must provide an answer within eight working 
hours. 

(b) Any grievance which an employee cannot resolve 
with a Supervisor, or a matter in dispute by 
employees collectively, can be referred to the 
Shop Steward who shall discuss the grievance or 
dispute with the Manufacturing Manager or other 
officer designated by the company. 

(c) The Manufacturing Manager shall discuss the 
grievance with the Shop Steward and provide the 
company answer within 48 hours when required. 

Alternatively the matter may be discussed 
between the Shop Committee (a committee 
comprising four employees including the Shop 
Steward who have been elected by the "Shop 
Floor") and the Manufacturing Manager or other 
officers designated by the company. 

(d) If the matter is not resolved at this level the 
relevant branch union representative shall be 
notified and a conference on the matter arranged 
within a reasonable time frame, to be attended by 
the union representative, the relevant Shop Stew- 
ard and Senior Management. 

(e) If the matter remains unresolved it may then be 
submitted to the Western Australian Industrial 
Relations Commission for resolution. It is under- 
stood that the parties to this procedure shall not 
have recourse to the formal processes of the 
Industrial Relations Act 1979 until they have 
endeavoured to resolve the issues between them, 
in full accordance with the procedures contained 
in this agreement 

13.—Wages. 
This Agreement does not provide for any further wage 

increases for its life except where consistent with a State 
Wage Case decision. 

The wages which will be paid to each wage classification 
will be those already received under that classification under 
AG 14 of 1992 at die time of its cancellation. 



Signature of Parties 
Signed— 

K. HEARN, 

Representative of Employees. 

Signed— 
A. STAFFORD, 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

Signed— 
R. G. BOND, 

Boral Castings Pty Ltd. 

BRADKEN PERTH, WESTERN AUSTRALIAN 
MACMNESHOP (ENTERPRISE BARGAINING) 

AGREEMENT 1993 
No. AG 16 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bradken Perth (A Division of ANI 

Corporation Limited) 
and 

Australian Electrical, Electronics, 
Foundry & Engineering Union (W.A. Branch) 

No. AG 16 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT. 

No. AG 16 of 1993. 
HAVING heard Mr M. Borlase on behalf of the Applicant 
and Mr N. Hodgson on behalf of the Respondent, and by 
consent, the Commission being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case Decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Bradken Perth, 
Western Australian Machineshop (Enterprise Bargain- 
ing) Agreement 1993, signed for me for identification, 
be registered as an Enterprise Bargaining Industrial 
Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Industrial Agreement shall be now as the Bradken 
Perth, Western Australian Machineshop (Enterprise Bar- 
gaining) Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application and Incidence of Agreement 

4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Single Bargaining Unit 
8. Efficiency and Flexibility 
9. State Standards 

10. Avoidance of Industrial Disputes 
11. Wage Increases 
12. Not to be used as a Precedent 
13. Renewal of Agreement 

Appendix A 
Authority to Approve Agreement 

3.—Application and Incidence of Agreement. 
This Agreement shall apply at the establishment of 

Bradken Perth Machineshop and the incidence of this 
Agreement shall be as prescribed in the Metal Trades 
(General) Award 1966 No. 13 of 1965 in so far as those 
provisions relate to the parties referred to in Clause 
4.—Parties Bound to this Agreement. 

4.—Parties Bound. 
(1) Bradken Perth Machineshop 
(2) The Australian Electrical, Electronics, Foundry & 

Engineering Union (Western Australian Branch). 
(3) All persons employed on the Bradken Perth Machine- 

shop, members of the above union or capable of being 
members of the above union. 

5.—Date and Period of Operation. 
This Agreement shall operate from the beginning of the 

first pay period to commence on or after the 8 th day of April, 
1993 and shall remain in force until the 8th day of October, 
1993, being the date six calendar months after the date of 
commencement. This Agreement shall not continue to 
operate after the 8th day of October, 1993. This Agreement 
shall be reviewed prior to expiry as outlined in Clause 
13.—Renewal of Agreement, of this Agreement. 

6.—Relationship to Parent Award. 
This Agreement shall be read and interpreted in conjunc- 

tion with the Metal Trades (General) Award 1966 No. 13 
of 1965, provided that where there is any inconsistency, this 
Agreement shall take precedence to the extent of the 
inconsistency. 

7.—Single Bargaining Unit. 
In accordance with the terms of the decision in the 

January 1992 State Wage Case this enterprise agreement has 
been negotiated through a single bargaining unit elected by 
all employees of the machineshop at a meeting called for 
that purpose. 

8.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) In accordance with the Agreement between Bradken 
Perth Machineshop, and the Australian Electrical, Electron- 
ics, Foundry & Engineering Union (W.A. Branch) on 
Enterprise Bargaining Guidelines and consistent with the 
terms of the decision in the January 1992 State Wage Case, 
the following strategies designed to effect real and demon- 
strable gains in productivity, efficiency and flexibility have 
been identified and are detailed in Appendix A: 

(a) Personnel Strategy 
(b) Technology Strategy 
(c) Financial Strategy 
(d) Quality Strategy 
(e) Performance Indicators 

The aim of this Agreement is to assist in developing a 
profitable machineshop with a management and workforce 
which is flexible, committed and skilled; an entity built on 
participation, teamwork, trust, with devolved responsi- 
bilities and a shared vision of the future based on World 
Competitive Manufacturing and Customer Satisfaction. 

(2) Hours 
(a) Notwithstanding the provisions of Clause 13(3)(g) 

of the Metal Trades (General) Award 1966 No. 13 
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of 1965 and the Second Tier 4% Agreement, seven 
(7) rostered days off will be accrued which shall 
be allowed and taken to coincide with the 
Christmas shutdown. 

(b) The balance of five (5) days may be taken as 
required by the employee throughout the year by 
agreement with their supervisor and having full 
regard for the necessity of maintaining machine 
shop productions. 

(c) Any remaining accrued rostered days due at the 
time of taking annual leave must be taken 
simultaneously. 

(3) Training 
(a) All employees shall assist in the process of skills 

transfer with in-house training. 
(b) All non-trades employees shall perform any tasks 

they are directed to which are within their skill, 
competence and training. 

(c) All employees shall perform any tasks they are 
directed to which are incidental or peripheral to 
their main task. 

(d) Employees shall only be required to perform work 
which they can or where necessary have been 
trained to perform safely and competently. 

9.—State Standards. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in standards of the Western Australian Industrial Relations 
Commission set hours of work, annual leave or long service 
leave. 

10.—Avoidance of Industrial Disputes. 
The parties to this Agreement shall observe the procedure 

established by the plant's 4% Second Tier Agreement for 
avoidance of industrial disputes. 

11.—Wage Increases. 
(1) In accordance with this Agreement between Bradken 

Perth Machineshop and the Australian Electrical, Electron- 
ics, Foundry and Engineering Union (W.A. Branch) on 
Enterprise Bargaining Guidelines, wage increases are 
payable as follows: 

Wage Classification Col 1. Col 2. 
Group Wage Wage 

Increase Increase 

C8 Engineering Tradesperson 
/o /o 

Level 11 2.5 2.0 
C9 Engineering Tradesperson 

Level II 2.5 2.0 
CIO Engineering Tradesperson 

Level I 2.5 2.0 
Cll Engineering Production 

Employee Level IV 2.5 2.0 
C12 Engineering Production 

Employee Level III 2.5 2.0 
C13 Engineering Production 

Employee Level II 2.5 2.0 
(2) The wage increases referred to in subclause (1) hereof 

shall be payable as follows: 
(a) The amount shown in Column 1 shall be payable 

from the beginning of the first full pay period to 
commence on or after the 8th day of April, 1993. 

(b) The amount shown in Column 2 shall be payable 
as soon as demonstrable progress towards the 
objectives detailed in Appendix A are confirmed 
and reasonable completion programs established 
to complete all objectives, but not earlier than 2 
months after the first payment in subclause (2)(a) 
hereof. 

(3) The wage increase referred to in subclause (1) hereof 
shall be calculated on each employee's all purpose ordinary 
earnings. 

(4) In accordance with the terms of the State Wage Case 
decision of January 1992, there shall be no further wage 

increases for the life of this Agreement except when 
consistent with a State Wage Case decision. 

12.—Not to be Used as a Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other plant, department of Bradken Perth or any other 
enterprise. 

13.—Renewal of Agreement. 
In accordance with the terms of the January 1992 State 

Wage Case decision the provisions of Clauses 8, 9 and 11 
of this Agreement shall not continue in force after the 8th 
day of October, 1993. 

Following the execution of this Agreement the parties 
will continue to monitor the progress against the strategies 
contained in Appendix A and additionally immediately 
address the issue of development and preparation of an 
Agreement to follow this Agreement. 

Appendix A. 
Measures to Achieve Gains in Productivity, Efficiency and 

Flexibility. 
26 January 1993. 

1.—^Preamble. 
The following strategies are the outcome of negotiations 

between the parties to achieve real gains in productivity, 
efficiency and flexibility at Bradken Perth, a division of the 
ANI Corporation. 

2.—Personnel Strategy. 
(1) A Consultative Committee has been established in line 

with the requirements of the Structural Efficiency principle. 
The Charter of the Committee forms Appendix C of this 
Agreement. 

(2) The Consultative Committee has established a 
workcell to encourage shopfloor participation in the man- 
agement of the machineshop. Every employee, including 
supervisor are included in the workcell. 

The workcell meets frequently during their own time to 
discuss improvements in productivity. The establishment of 
the workcell has greatly improved communications with the 
employee strata and a result has increased productivity and 
efficiency levels. 

(3) The arrangement set in place by the Bradken Second 
Tier 4% Agreement of six roster days off being taken during 
the course of each year and the remaining six to coincide 
with the Christmas shutdown will be varied to maximise 
plant capacity utilisation. Seven days will be taken at 
Christmas. The balance of five days may be taken as 
required by any individual throughout the year by arrange- 
ment with supervision and having full regard for the 
necessity of the machineshop to maintain production. Any 
residual roster days entitlement due at the time of taking 
annual leave must be taken simultaneously. 

(4) Employees are to undergo Product and Business 
Awareness training to improve efficiency and productivity 
through greater levels of understanding. 

(5) Safety and absenteeism are areas where improvement 
must be pursued continually. Excellent past performance in 
these areas means only small gains are possible for the 
machineshop. Improvements have been identified in the 
Performance Indicators section of this Appendix. 

(6) (a) It is acknowledge that training and the accumula- 
tion of skills will make the workforce a more productive 
team and enhance the viability of the machineshop. 

(b) Ongoing training will be provided for all employees 
in order for the machineshop to keep pace with Company 
and Industry requirements. 

(c) To assist with the development of a suitable training 
program a Training Committee will be formed representing 
both management and machineshop shop floor personnel. 

(d) Where the Training Committee identifies a require- 
ment for employees to acquire accredited training, such 
training will be accessed through a recognised training 
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provider and to a standard acceptable to the needs of 
Industry, the Company and the machineshop. 

(e) In-house training will require all employees to assist 
in the process of skills transfer. 

(f) It has been identified that non-trades people shall 
perform any tasks that are within their skill competence and 
training. 

(g) All trades and non-trades people shall perform any 
tasks that are incidental and or peripheral to their main task. 

(h) In order to attain maximum utilisation of available 
skills, opportunities for multi-skilling will be identified, and 
where necessary training will be provided to ensure 
competence. This may involve employees assisting a trainer 
or supervisor in the training of other employees. 

(i) In all circumstances employees will only be required 
to perform work which they have been trained to perform 
safely and competently. 

3.—Technology Strategy. 
The worked 1 has put forward some suggestions which 

will improve efficiency involving the installation of capital 
equipment and the introduction of new cutting tool 
technology. 

(1) By installing a welding machine in the machine shop 
and training the machinists in its use, downtime for repair 
of minor defects would be eliminated. 

(2) Investigations of cutting tip technology now becoming 
available leads the workcell to believe that with some 
adaptation of this new technology by them to our special 
purposes, significant reductions in casting preparation for 
machining can be achieved. 

4.—Financial Strategy. 
(1) There is a potential for cost savings through the 

reduction of work-in-progress and stock levels. Targets for 
these savings are set in the Performance Indicators. 
Measures that will cause the required reductions are outlined 
in the Personnel, Technology and Quality strategies. The 
basic principles are: 

(a) increased employee awareness of the need for fast 
production throughput; 

(b) improved handling efficiency through better 
equipment and procedures; 

(c) greater employee participation and interest in the 
control of stock levels; 

(d) machining productivity can be improved through 
the taking of meal breaks at varying times that 
facilitate maximum machine operating time. Em- 
ployees have agreed to such variances where 
appropriate; 

(e) the workcell has identified the need to stagger 
working times without notice where demand 
surges for capacity on specific machine tools 
occur to maximise customer service. Employees 
have agreed to this. 

(2) The machineshop expects to save over $1,200.00 per 
annum through improved purchasing and control of ceramic 
inserts. 

5.—Quality Strategy. 
(1) The workcell established as part of the Personnel 

Strategy is ideally suited to functioning as Quality Circles 
within TQM. 

At least one member of the workcell will be trained to 
carry out quality audits of the procedures within the cell's 
work area to ensure continued compliance to AS3902. 

(2) The shopfloor employees are collecting data for the 
management to analyse rework costs, which are targeted in 
the Performance Indicators as a cost area. 

(3) QA will be an integral part of Awareness Training 
outlined in the personnel strategy. This is expected to result 
in better quality levels thus reducing costs. 

6.—Performance Indicators—Machineshop. 
(1) The parties have agreed to develop specific perform- 

ance indicators which will measure and demonstrate 

productivity improvements to justify the wage increases 
outlined in Clause 11 of the attached Agreement. The 
performance indicators illustrate aspects of the various 
strategies outline above. The indicators though relevant to 
this enterprise are: 

Personal Strategy Current Target 
Absenteeism 
" Sick Leave (man hours) 320 240 
" Unpaid Absence 64 0 

(man hours) 
Injury Statistics 
° Lost time accidents 0 0 
* Lost time hours 0 0 
° Doctor treatments 0 0 
Financial Strategy 
' Work in Progress 

backlog 3 weeks 2 weeks 
" Production Cost per 

man hour $4.06.776 $3.86.437 
Quality Strategy 
° Rework Costs $1,000.00 0 

(2) The parties agree that: 
(a) The parties recognise that improvements in 

performance indicator levels is based on: 
(i) the continued commitment to consultation 

and participation by all parties; 
(ii) greater understanding by all employees of 

factors which affect the performance of the 
machineshop; 

(iii) an acceptance of the need to support contin- 
ual improvement of the ongoing process. 

Authority to Approve Agreement. 
I am an officer of Bradken Perth (A Division of ANI 
Corporation Ltd) and am authorised by the Committee of 
Management of the organisation to approve the principal 
terms of the attached agreement on its behalf. 

KELVIN ROSS, 
Signature of Applicant. 

Dated: 19th March 1993. 
I am an officer of the Australian Electrical, Electronics, 
Foundry and Engineering Union (WA Branch) and am 
authorised to approve the principal terms of the attached 
agreement on its behalf. 

A. STAFFORD, 
Signature of Applicant. 

Dated: 19th March 1993. 

BURSWOOD RESORT CASINO (ELECTRONIC 
SERVICEPERSONS) ENTERPRISE AGREEMENT 

No. AG 1 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Burswood Resort (Management) Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. AG 1 of 1993. 
COMMISSIONER R.N. GEORGE. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

.. No. AG 1 of 1993. 
HAVING heard Mr G. Blyth on behalf of the Applicant and 
Mr N. Hodgson and with him Mr V. George on behalf of 
the Respondent, and by consent the Commission, being 
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satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision—January 1992 
and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the following schedule titled Burswood Resort 
Casino (Electronic Servicepersons) Enterprise Agree- 
ment No. AG 1 of 1993, signed by me for identifica- 
tion, be registered as an Enterprise Bargaining Indus- 
trial Agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—Title. 
This Agreement shall be known as the Burswood Resort 

Casino (Electronic Servicepersons) Enterprise Agreement 
No. AG 1 of 1993. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Relationship to Parent Award 
5. Parties Bound 
6. Date and Period of Operation 
7. Disputes Procedure 
8. Commitments 
9. Background and Objectives of Agreement 

10. Single Bargaining Unit 
11. Productivity Measures 
12. Enterprise Bargaining Principles 
13. Wage Increases 
14. State Wage Case Decisions 
15. Award Standards 

3.—Application of Agreement. 
(1) (a) This agreement shall apply to and be binding upon 

Burswood Resort (Management) Limited (the "Com- 
pany"), the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) (the 
"Union"), and to all persons employed by the Company in 
connection with the servicing and maintenance of electronic 
gaining equipment and other associated equipment at 
Burswood Resort Casino, in so far as the area of land 
occupied by the Burswood Resort Casino in the State of 
Western Australia and who are members of or are persons 
eligible to be members of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch). 

(b) Provided that this agreement shall not apply to and 
shall specifically exclude, members of or employees eligible 
to be members of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) who are employed by the Company and who are 
involved in connection with maintenance and engineering 
operations within the Company's Engineering Department. 

(2) The persons employed by the Company and specifi- 
cally referred to by virtue of subclause (1) of this clause are 
employed pursuant to the terms and conditions of the 
Burswood Island Resort (Maintenance Employees') Award 
No. A22 of 1986 being an award of the Western Australian 
Industrial Relations Commission. 

4.—Relationship to Parent Award. 
This agreement shall be read and interpreted wholly in 

conjunction with the Burswood Island Resort (Maintenance 
Employees') Award No. A22 of 1986. Where there is any 
inconsistency between this agreement on the one hand and 
the abovementioned parent award, this agreement shall 
prevail to the extent of all such inconsistencies. 

5.—Parties Bound. 
(1) As set out in Clause 3.—Application of Agreement, 

the following are, for all purposes of this agreement, named 
parties to this agreement and to the parent award and as such 

the terms of this agreement are enforceable upon each and 
every one, for the full term of this agreement. 

• Australian Electrical, Electronic, Foundry and Engi- 
neering Union (Western Australian Branch) 

• Burswood Resort (Management) Limited 
• All employees who are employed by Burswood 

Resort (Management) Limited and who are members 
of or are eligible to be members of the Australian 
Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) subject to the 
exclusions set out in subclause 1(b) of Clause 
3.-—Application of Agreement, of this agreement. 

(2) The parties to this agreement undertake that during its 
term they shall jointly oppose any application made by any 
other party or parties to be joined as a party to this 
agreement. 

6.—Date and Period of Operation. 
This agreement shall operate from the first pay period 

commencing on or after 9 March 1993 and shall remain in 
force for a period of twelve months from that date and no 
longer. 

The process of renegotiation of this agreement may 
commence at any time during the life of the agreement, 
however the agreement may only be renewed by the parties 
after 14 March 1994. 

The parties will assess achievements in productivity and 
efficiency during the term of this agreement. 

Following the process of reviewing this agreement, and 
before the expiration of the period referred to above, the 
parties shall jointly make a consent application to cancel this 
agreement, effective from 14 March 1994 and this agree- 
ment shall cease to have effect on and from that date. 

The parties undertake that during the term of this 
agreement it shall not be varied or cancelled. 

7.—Disputes Procedure. 
The parties of this agreement shall observe the procedure 

set out in Clause 22.—Resolution of Disputes of the 
Burswood Island Resort (Maintenance Employees') Award 
No. A22 of 1986, for dealing with any dispute which may 
arise during the term of this agreement. 

8.—Commitments. 
The parties to this agreement, agree that in the interests 

of productivity and improved efficiency, it is vital that 
wherever possible, time not be lost as a result of work 
stoppages. Where a dispute arises it should be dealt with 
according to the procedure referred to in Clause 7.— 
Disputes Procedure, of this agreement. 

9.—Background and Objectives of Agreement. 
Background 

The employer to whom this agreement applies is 
Burswood Resort (Management) Limited, who are the 
Managers of the Burswood Property Trust, the Resort 
owner. 

Burswood Resort Casino is operated by Victoria Com- 
pany (Operator) Pty Ltd and is supported by a technical 
assistance and management services agreement with Gent- 
ing Australia. Victoria Company are majority shareholders 
of publicly listed Burswood Property Trust Units. 

Burswood Property Trust conduct its business activities 
in Western Australia at the Burswood Resort Casino site, 
which has over the last six years, become the State's leading 
tourist resort destination. 

The Trust, along with the Operator Victoria Company, 
operates in the Casino, Hospitality and Tourism industries 
and has become the central focus of these industries in 
Western Australia and also the pre-eminent employer in the 
industries, providing employment for approximately 2600 
Western Australians. 

The relationship between the parties to this enterprise 
agreement, has, since March 1987, been the subject of 
industrial regulation, through the negotiation of an award, 
namely the Burswood Island Resort (Maintenance Employ- 
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ees') Award No. A22 of 1986, which came into effect on 
10 March 1987, and is an award of the Western Australian 
Industrial Relations Commission. 

The Union party to this agreement has, in conjunction 
with other respondent Unions to the above award, worked 
towards achieving, along with the employer, relevant terms 
and conditions of employment for the employees covered by 
the award. This has been achieved by a co-operative 
approach between Burswood Resort (Management) Limited 
and the Unions which has lead to a strong and relatively 
stable working environment being maintained. 

The employees to whom the agreement applies have 
themselves contributed an enormous amount towards the 
development of the Company's operations through their 
involvement in and provision of, ancillary services to the 
Video Department. 

The advent of this enterprise agreement adds a new 
dimension to the parties relationship and provides the 
opportunity for a fundamental change in the approach of the 
parties towards their industrial relationship. The wider 
involvement of the employees themselves in this process is 
seen by all sides as an extremely positive step and one which 
demonstrates that real gains in productivity can be achieved 
through the framework of the Enterprise Bargaining 
Principle. 

Objectives of Agreement 
The major objective of this agreement is to achieve a 

greater level of flexibility and efficiency from what is 
already a committed and highly skilled workforce. This 
objective may be facilitated by working towards a greater 
level of decision making ability being given to this group 
to negotiate this and future agreements. 

The parties envisage that this process of enterprise 
bargaining will eventually lead to the creation of a 
workforce, which for the purposes of the Resort, can be seen 
as operating at the Resort wide level. This will mean the 
expansion of the areas of responsibility currently held, 
subject to manning levels, on a progressive basis, to the 
point where this group will be providing electronic servicing 
and maintenance services to all areas of the Resort. 

The use of the workforce in such a way has obvious 
benefits to the Company and the employees. The full impact 
of such benefits will take some time to develop. 

However, an important aim at this stage is to promote the 
development of workplace decision making amongst the 
parties to this agreement. 

The agreement should be viewed as a first step in 
achieving some of these goals and benefits. Consequently, 
the range of productivity measures and more specifically 
areas of additional work, for the workforce represent only 
some of the wide range of issues initially discussed by the 
parties. 

As part of the process of re-negotiation of the agreement 
and moving towards further agreements a timetable and 
agenda of items will be drawn up by both parties with a view 
to incorporating points into future enterprise agreements. 

10.—Single Bargaining Unit. 
(1) The employees and the Union covered by this 

agreement have formed a single bargaining unit in respect 
to the Company's servicing and maintenance operations 
relating to the servicing and maintenance of electronic 
gaming equipment and other associated equipment, in 
accordance with the requirements of the January 1992 State 
Wage Decision of the Western Australian Industrial Rela- 
tions Commission (72 WAIG 191). 

(2) The single bargaining unit has held negotiations and 
reached full agreement on the terms of this agreement. 

(3) The single bargaining unit, specifically and intention- 
ally, does not include those employees subject to the 
exclusions set out in subclause 1(b) of Clause 3.— 
Application of Agreement, of this agreement, who work in 
the Company's Engineering Department. 

(4) The single bargaining unit formed for the purpose of 
this agreement is a discreet section of the total workforce. 

11.—Productivity Measures. 
Central to the task of implementing measures to increase 

productivity within the Video Department, has been the 
agreement of the parties to a range of additional work and 
duties which will be undertaken by the Electronic Servicep- 
ersons. 

This additional work has been identified by the parties 
and will boost productivity of the total workforce by the 
reduction of costs in the use of outside contracts and more 
efficient use of available man hours. 

Also the taking on of this additional work will assist in 
creating an environment where the work group can 
commence planning for future phases of the enlargement of 
the Video Department. 

Consultation and negotiation have resulted in the follow- 
ing productivity measures being agreed to: 

(1) The Electronic Servicepersons shall, over the life 
of this agreement, perform additional work associ- 
ated with the anticipated changes and new 
technology planned for introduction into the 
Video and Keno Departments. 

The following items constitute the changes 
anticipated during the life of the agreement: 
(a) Stores, stock controls and ordering will be 

carried out for all the spare parts, compo- 
nents, tooling or equipment that the Depart- 
ment is responsible for; 

(b) Training of Electronic Servicepersons is a 
requirement that has in the past been under- 
taken by the parties to the Award pursuant to 
Clause 27.—Training. This process will 
continue with additional comprehensive 
training, when required, for all new technol- 
ogy being provided as part of the Depart- 
ment's training enhancement programme; 

(c) Installation, modification and associated 
changes to the Video floor layout or mix ratio 
which incorporates any new technologies, 
will be undertaken by the Electronic 
Servicepersons; 

(d) An increased level of corrective maintenance 
on all electronic gaming equipment and table 
game displays the Video Department is 
currently responsible for will be undertaken; 

(2) The Electronic Servicepersons shall, over the life 
of the agreement, perform additional work antici- 
pated within the Gaming Department which 
involves electrical/electronic table display sys- 
tems. This work will include the installation and 
future maintenance of American Roulette table 
displays which at the date of this agreement 
totalled ten. 

The parties agree to recognise additional work and 
equipment that may be added to the agreed duties and 
responsibilities during the period of this agreement for the 
purposes of negotiating an extension or a new agreement 
upon the expiry of this agreements terms. 

12.—^Enterprise Bargaining Principles. 
It shall be a term of employment that the Company may 

direct an employee to cany out such duties as are within the 
limits of the employee's skill, competence and training. 

The parties to this agreement will meet the terms of the 
agreement notwithstanding the provision of any Award or 
agreement by which they are covered. 

The parties to this agreement accept they are bound by 
the terms of the agreement for its duration. 

13.—Wage Increases. 
(1) The following wage increases become payable upon 

ratification of this agreement. 
(2) Subject to subclause (1) of this clause, the following 

weekly wage rate increases shall be payable in addition to 
the weekly wage rates set out under the heading of Video 
Department of subclause (1) of Clause 13.—Wage Rates, of 
the Burswood Island Resort (Maintenance Employee's) 



Award No. A22 of 1986, as the case may be for the relevant 
classifications relating to persons employed by the Com- 
pany within its Video Department and who are covered by 
the above award and this agreement. 

(a) 3% effective from the first pay period on or after 
9 March 1993; and, 

(b) A further 3% effective from the first pay period 
on or after 9 September 1993. 

(3) The weekly wage rates resulting from the application 
of subclause (2) of this clause in regards to the employees 
covered by this agreement are as follows: 

Column 1 Column 2 
Effective Effective 
15/03/93 13/09/93 

(a) Video Department 
(i) Electronic Serviceperson 499.90 514.90 

(Grade 1) 
(ii) Electronic Serviceperson 528.80 544.70 

(Grade II) 
(iii) Electronic Serviceperson 558.20 574.90 

(Grade III) 
(b) Service Increments 

(i) After the completion of 
one years' continuous 
service 12.20 12.60 

(ii) After the completion of 
two years' continuous 
service 24.60 25.30 

(c) Allowances 
All Award prescribed allowances will be 

adjusted by the same percentage amounts and at 
the same operative dates as are provided for by 
subclause (2) of this clause. 

14.—State Wage Case Decisions. 
In accordance with the January 1992 State Wage Decision 

[72 WAIG 191] there shall be no further wage increases for 
the life of this agreement except when consistent with a 
State Wage Case Decision. 

15.—Award Standards. 
This agreement shall not operate so as to cause any 

employee to suffer a reduction in ordinary time earnings, or 
departures from the State Standards and the Burswood 
Island Resort (Maintenance Employees') Award No. A 22 
of 1986, in regards to Hours of Work, Annual Leave or Long 
Service Leave. 

BURSWOOD RESORT CASINO (MAINTENANCE 
EMPLOYEES) ENTERPRISE AGREEMENT 

No. AG 2 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Burswood Resort (Management) Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Others. 

No. AG 2 of 1993. 
COMMISSIONER R.N. GEORGE. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 2 of 1993. 
HAVING heard Mr G. Blyth on behalf of the Applicant, Mr 
N. Hodgson and with him Mr V. George on behalf of the 

—1  ♦ y? 3 j y? • ♦ . . 

Union (Western Australian Branch), The Operative Paint- 
ers' and Decorators' Union of Australia, West Australian 
Branch, Union of Workers, The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian Branch, 
Industrial Union of Workers and the Metals and Engineering 
Workers' Union—Western Australia and Ms M. Tome on 
behalf of The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch on behalf of Respondents, and by consent 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the following schedule titled Burswood Resort 
Casino (Maintenance Employees) Enterprise Agree- 
ment No. AG 2 of 1993, signed by me for identifica- 
tion, be registered as an Enterprise Bargaining Indus- 
trial Agreement. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—Title. 
This Agreement shall be known as the Burswood Resort 

Casino (Maintenance Employees) Enterprise Agreement 
No. AG 2 of 1993. 

2.—Arrangement 
1. Tide 
2. Arrangement 
3. Application of Agreement 
4. Relationship to Parent Award 
5. Parties Bound 
6. Date and Period of Operation 
7. Disputes Procedure 
8. Commitments 
9. Background and Objectives of Agreement 

10. Single Bargaining Unit 
11. Enterprise Bargaining Principles 
12. Wage Increases 
13. State Wage Case Decisions 
14. Award Standards 

Appendix A—Agreed Specific Measures to 
Achieve Gains in Productivity, Ef- 
ficiency and Flexibility. 

3.—Application of Agreement. 
(1) (a) This agreement shall apply to and be binding upon: 

(i) Burswood Resort (Management) Limited (the 
"Company"); and 

(ii) • Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) 

• The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

• The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, 
Union of Workers 

• The Plumbers and Gasfitters Employees' 
Union of Australia, West Australian Branch, 
Industrial Union of Workers 

• Metals and Engineering Workers' Union— 
Western Australia 

Hereinafter referred to as (the "Unions") and to all 
persons employed by the Company in connection with 
maintenance work on the Company's plant and equipment 
at the Burswood Resort Casino site, in so far as the area of 
land occupied by the Burswood Resort Casino in the State 
of Western Australia and who are members of or are persons 
eligible to be members of any of the Unions. 

(b) Provided that this agreement shall not apply to and 
shi"    
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to be members of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) who are employed by the Company and who are 
involved in connection with the servicing and maintenance 
of electronic gaming equipment and other associated 
equipment within the Company's Video Department. 

(2) The persons employed by the Company and specifi- 
cally referred to by virtue of subclause (1) of this Clause are 
employed pursuant to the terms and conditions of the 
Burswood Island Resort (Maintenance Employees) Award 
No. A 22 of 1986, being an award of the Western Australian 
Industrial Relations Commission. 

4.—Relationship to Parent Award. 
This agreement shall be ready and interpreted wholly in 

conjunction with the Burswood Island Resort (Maintenance 
Employees) Award No. A 22 of 1986. Where there is any 
inconsistency between this agreement on the one hand and 
the abovementioned parent award, this agreement shall 
prevail to the extent of all such inconsistencies. 

5.—Parties Bound. 
(1) As set out in Clause 3.—Application of Agreement, 

of this agreement, the following are, for all purposes of this 
agreement, named parties to this agreement and to the parent 
award and as such the terms of this agreement are 
enforceable upon each and every one, for the full term of this 
agreement. 

• Australian Electrical, Electronics, Foundry and En- 
gineering Union (Western Australian Branch) 

• The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch 

• The Operative Painters' and Decorators' Union of 
Australia Western Australian Branch, Union of 
Workers 

• The Plumbers and Gasfitters Employees' Union of 
Australia, Western Australian Branch, Industrial 
Union of Workers 

• Metals and Engineering Workers' Union—Western 
Australia 

• Burswood Resort (Management) Limited 
• All employees who are employed by Burswood 

Resort (Management) Limited and who are members 
of or are eligible to be members of any of the Unions 
mentioned above, however subject to the exclusions 
set out in subclause (l)(b) of Clause 3.—Application 
of Agreement, of this agreement. 

(2) The parties to this agreement undertake that during its 
term they shall jointly oppose any application made by any 
other party or parties to be joined as a party to this 
agreement. 

6.—Date and Period of Operation. 
This agreement shall operate from the first pay period 

commencing on or after 9 March 1993 and shall remain in 
force for a period of twelve months from that date and no 
longer. 

The process of renegotiation of this agreement may 
commence at any time during the life of the agreement, 
however the agreement may only be renewed by fie parties 
after 14 March 1994. 

The parties will assess achievements in productivity and 
efficiency during the term of this agreement. 

Following the process of reviewing this agreement, and 
before the expiration of the period referred to above, the 
parties shall jointly make a consent application to cancel this 
agreement, effective from 14 March 1994 and this agree- 
ment shall cease to have effect on and from that date. 

The parties undertake that during the term of this 
agreement it shall not be varied or cancelled. 

7.—Disputes Procedure. 
The parties of this agreement shall observe the procedure 

set out in Clause 22.—Resolution of Disputes of the 
Burswood Island Resort (Maintenance Employees') Award 

No. A 22 of 1986, for dealing with any dispute which may 
arise during the term of this agreement. 

8.—Commitments. 
The parties to this agreement, agree that in the interests 

of productivity and improved efficiency, it is vital that, 
wherever possible, time not be lost as a result of work 
stoppages. Where a dispute arises it should be dealt with 
according to the procedure referred to in Clause 7.— 
Disputes Procedure of this agreement. 

9.—Background and Objectives of Agreement. 
Background 

The employer to whom this agreement applies is 
Burswood Resort (Management) Limited, who are the 
Managers of the Burswood Property Trust, the Resort 
owner. 

Burswood Resort Casino is operated by Victoria Com- 
pany (Operator) Pty Ltd and is supported by a technical 
assistance and management services agreement with Gent- 
ing Australia. Victoria Company are majority shareholders 
of publicly listed Burswood Property Trust Units. 

Burswood Property Trust conducts its business activities 
in Western Australia at the Burswood Resort Casino site, 
which has over the last six years, become the State's leading 
tourist resort destination. 

The Trust, along with the Operator Victoria Company, 
operates in fie Casino, Hospitality and Tourism industries 
and has become the central focus of these industries in 
Western Australia and also the pre-eminent employer in the 
industries, providing employment for approximately 2600 
Western Australians. 

The relationship between the parties to this enterprise 
agreement, has since March 1987, been the subject of 
industrial regulation, through the negotiation of an award, 
namely the Burswood Island Resort (Maintenance Employ- 
ees') Award No. A 22 of 1986, which came into effect on 
10 March 1987, and is an award of the Western Australian 
Industrial Relations Commission. 

The Unions party to this agreement have worked towards 
achieving, along with the employer, relevant terms and 
conditions of employment for the employees covered by the 
award. This has been achieved by a co-operative approached 
between Burswood Resort (Management) Limited and the 
Unions which has lead to a strong and relatively stable 
working environment being maintained. 

The advent of this enterprise agreement adds a new 
dimension to the parties relationship and provides the 
opportunity for a fundamental change in the approach of the 
parties towards their industrial relationship. The wider 
involvement of the employees themselves in this process is 
seen by all sides as an extremely positive step and one which 
demonstrates that real gains in productivity can be achieved 
through the framework of the Enterprise Bargaining 
Principle. 

Objectives of Agreement 
The major objective of this agreement is to recognise and 

build on fie diversity of work being done by the Company's 
Engineering Department. This diversity has been created as 
a direct result of the parties having tackled the issues of 
restructuring and efficiency, award modernisation and 
structural efficiency, since fie introduction of new princi- 
ples of wage fixation in the State Wage Case Decision of 
March 1987. 

It is this and subsequent decisions which have relevance 
to the formulation of this enterprise agreement, as it is these 
decision which the parties believe have lead to the creation 
of a more flexible and efficient workforce. 

The process of enterprise bargaining has helped to focus 
the parties attentions back towards dfiding with the scope 
of work to be done by the Engineering Etepartment As this 
scope grows, so too does the role of its employees. The 
demands being made upon the Engineering Department for 
the provisions of services to other user Departments 
highlights the fact that employees within the Engineering 
Department are working in a flexible manner. 
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There will be less reliance on outside contracts and a 
greater ability for user Departments to get an immediate 
response to maintenance problems which can and do arise 
at any hour of the day. Such flexibility is of direct benefit 
to the Company. 

The rigorous demands of maintaining an excellent 
standard of customer service means that all employees, 
including Management, have a role to play in helping to 
meet these demands. The major objective of this agreement, 
must therefore, be to maintain and improve upon these 
standards of customer service while keeping tight control 
over all aspects of the Engineering Department's budget 
which could potentially increase the cost of providing such 
standards of service. 

The productivity measures and increases in labour 
flexibility outlined in Appendix A of this agreement have 
been the subject of much input from the employees 
themselves, and are seen by all parties as promoting real 
gains in productivity. 

Training of employees is a requirement that has in the past 
been undertaken by the parties to the Award pursuant to 
Clause 27.—Training. This process will continue with 
additional comprehensive training, when required, as part of 
the Department's training programme, being provided. 

The agreement should be viewed as a first step in 
achieving these gains. Consequently, the range of productiv- 
ity measures and more specifically areas of additional work 
for the workforce, represent only some of the wide range of 
issues initially discussed by the parties. 

As part of the process of renegotiation of the agreement 
and moving towards further agreements, a timetable and 
agenda of items will be drawn up by the parties with a view 
to incorporating points into further enterprise agreements. 

10.—Single Bargaining Unit. 
(1) The employees and Unions covered by this agreement 

have formed a single bargaining unit in respect to the 
Company's engineering and maintenance operations in 
accordance with the requirements of the January 1992 State 
Wage Decision of the Western Australian Industrial Rela- 
tions Commission [72 WAIG 191]. 

(2) The single bargaining unit has held negotiations and 
reached full agreement on the terms of this agreement. 

(3) The single bargaining unit, specifically and intention- 
ally, does not include those employees subject to the 
exclusions set out in subclause (l)(b) of Clause 3.— 
Application of Agreement, of this agreement, who work in 
the Company's Video Department. 

(4) The single bargaining unit formed for the purpose of 
this agreement is a discreet section of the total workforce. 

11.—Enterprise Bargaining Principles. 
It shall be a term of employment that the Company may 

direct an employee to carry out such duties as are within the 
limits of the employee's skill, competence and training. 

The parties to this agreement will meet the terms of the 
agreement notwithstanding the provisions of any award or 
agreement by which they are covered. 

The parties to this agreement accept that they are bound 
by the terms of the agreement for its duration. 

12.—Wage Increases. 
(1) The following wage increases become payable upon 

ratification of this agreement. 
(2) Subject to subclause (1) of this clause, the following 

weekly wage rate increases shall be payable in addition to 
the weekly wage rates set out under the heading of 
Engineering Department of subclause (1) of Clause 13.— 
Wage Rates, of the Burswood Island Resort (Maintenance 
Employees') Award No. A 22 of 1986, as the case may be 
for the relevant classifications relating to persons employed 
by the Company within its Engineering Department and who 
are covered by the above award and this agreement. 

(a) 3% effective from the first pay period on or after 
9 March 1993; and 

(b) A further 3% effective from the first pay period 
on or after 9 September 1993. 

(3) The weekly wage rates resulting from the application 
of subclause (2) of this clause in regards to the employees 
covered by this agreement are as follows: 

Column 1 Column 2 
Per Week Per Week 
Effective Effective 
15/03/93 13/09/93 

(a) Engineering Department 
(i) Tradesperson $499.90 $514.90 

(ii) Plant Attendant $499.90 $514.90 
(iii) General Trades Assistant $433.30 $446.30 

(b) Service Increments 
(i) After the completion of 

one years' continuous 
service $ 12.20 $ 12.60 

(ii) After the completion of 
two years' continuous 
service $ 24.60 $ 25.30 

(c) Allowances 
All award prescribed allowances will be ad- 

justed by the same percentage amounts and at the 
same operative dates as are provided for by 
subclause (2) of this clause. 

13.—State Wage Case Decisions. 
In accordance with the January 1992 State Wage Decision 

[72 WAIG 191] there shall be no further wage increases for 
the life of this agreement except when consistent with a 
State Wage Case Decision. 

14.—Award Standards. 
This agreement shall not operate so as to cause any 

employee to suffer a reduction in ordinary time earnings, or 
departures from the State Standards and Burswood Island 
Resort (Maintenance Employees') Award No. A 22 of 1986, 
in regards to Hours of Work, Annual Leave or Long Service 
Leave. 

Appendix A—Agreed Specific Measures to Achieve Gains 
in Productivity, Efficiency and Flexibility. 

1.—General Trades Assistant Duties. 
(1) As part of the negotiation of this enterprise agreement, 

it has been recognised that the role of a General Trades 
Assistant, has, since 1987 developed substantially. The role 
that these employees fulfil within the Company's Engineer- 
ing Department is one which not only enhances the standard 
of work performed by trades staff, but also provides a pool 
of semi skilled labour which can be used on a myriad range 
of smaller maintenance tasks. The further enlargement of 
this semi skilled work, over and above the things that were 
agreed by the parties as part of the second tier exercise, will 
generate a higher level of productivity within the Engineer- 
ing Department by the reduction of response times to 
maintenance requests and will generate a higher level of 
productivity from other Departments within the Resort by 
plant and/or equipment and other maintenance tasks being 
performed quickly and efficiently, thus minimising the need 
for complete reliance of trades staff who operate predomi- 
nantly on day work Monday to Friday. 

(2) A list of agreed tasks was prepared by the employees 
themselves and forms the basis of the appendix. This should 
be read in conjunction with the Second Tier agreement of 
March 1988 [68 WAIG 801]. These two documents together 
list the extent of General Trades Assistants flexible duties. 
The primary duty of a General Trades Assistant is to assist 
all trades employees and to perform other unskilled or 
semi-skilled tasks associated with the Resort's engineering 
and maintenance functions. 

(3) The duties of a General Trades Assistant—The parties 
have agreed that the following tasks will fall within the 
scope of work for General Trades Assistant: 

Regularity—Monthly 
• Superdome Control operation; 
• Relief of Storeperson; 
• Furniture removal; 
• Synchronising clocks; 
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• Strip Gaming equipment; 
• Roping off unsafe areas (erecting partitions and 

ropes); 
• Relocating pictures; 
• Lubricating doors and machines; 
• Repairing and refitting of rope eyelets. 
Regularity—Quarterly 
• Moving Gaming tables beyond gaming floor; 
• Rearranging and relocating furniture; 
• Making pit ropes and repair of rope stands and rings; 
• Sealing gaps in walls and door frames; 
• Making broken glass safe; 
• Securing weather effected doors; 
• Repairing or adjusting blinds and awnings; 
• Removing and exchanging roulette wheels; 
• Fitting rubber stoppers to table and chair legs. 
Regularity—Half Yearly 
• Replacing ceiling tiles; 
• Cleaning up water/oil spillage or overflows in ceiling 

space which results from mechanical/plumbing 
failure; 

• Relocating and removal of speed humps; 
• Stamping of keys; 
• Sticking plaque to trophies; 
• Cutting down crap sticks; 
• Installing chains for telephones; 
• Removal of decorations. 
Regularity—Annually 
• Replacing egg-crate grills; 
• Making up storage racks and shelving; 
• Taking down curtains. 

2.—Electrical Duties. 
(1) As part of the process of negotiating this agreement, 

trades staff were asked to also assess their role within the 
Engineering Department. The parties viewed this role as 
being one where changes in work practices have occurred 
since 1988. Electrical trades staff were thus asked to identify 
areas where productivity gains could be made by this group. 

(2) Tradespersons (Electrical) Performing Skilled, Semi 
Skilled and Unskilled Duties—The parties agree that 
tradespersons (Electrical) will perform the following duties 
on a "as needs" basis in order to meet Resort operating 
requirements: 

Regularity—Monthly 
• Adjustment of air handling units; 
• Electrical repair to gas appliances; 
• Electrical repair to emergency doors; 
• Emergency repair to gaming tables and equipment; 
• Making of material lists; 
• Securing doors due to bad weather; 
• Running cables and termination of MIS cables. 
Regularity—Quarterly 
• Emergency replacing spokes on money wheel; 
• Emergency removing keys from float covers; 
• Emergency repair of postmix guns. 
Regularity—Half Yearly 
• Repair of roller shutters in Food and Beverage 

outlets. 

3.—Plumbing Duties. 
(1) As part of the process of negotiating this agreement, 

trades staff were asked to also discuss their role within the 
Engineering Department. The parties viewed the role as 
being one where changes in work practices have occurred 
since 1988. Plumbing tradespersons were thus asked to 
identify areas where productivity gains could be made by 
this group. 

(2) Tradespersons (Plumbing) Performing Skilled, Semi 
Skilled and Unskilled Duties—The parties agree that 
tradespersons (Plumbing) will perform the following duties 
on an "as needs" basis in order to meet Resort operating 
requirements: 

Regularity—Monthly 
• Sheet metal work; 
• Cleaning of machines and equipment. 

4.—Fitting Duties. 
(1) As part of the process of negotiating this agreement, 

trades staff were asked to also discuss their role within the 
Engineering Department. The parties viewed the role as 
being one where changes in work practices have occurred 
since 1988. Fitting tradespersons were thus asked to identify 
areas where productivity gains could be made by this group. 

(2) Tradespersons (Fitting) Performing Skilled, Semi 
Skilled and Unskilled Duties—the parties agree that 
tradesperson (Fitting) will perform the following duties on 
an "as needs" basis in order to meet Resort operating 
requirements: 

Regularity—Monthly 
• Arc and oxy welding; 
• Steel fabrication. 

5.—Carpentry Duties. 
(1) As part of the process of negotiating this agreement, 

trades staff were asked to also discuss their role within the 
Engineering Department. The parties viewed this role as 
being one where changes in work practices have occurred 
since 1988. Carpentry tradespersons were thus asked to 
identify areas where productivity gains could be made by 
this group. 

(2) Tradespersons (Carpentry) Performing Skilled, Semi 
Skilled and Unskilled Duties—The parties agree that 
tradespersons (Carpentry) will perform the following duties 
on an "as needs" basis in order to meet Resort operating 
requirements: 

Regularity—Monthly 
• Manufacturing of new parts for chairs and furniture; 
• Improvements and other modifications of furniture; 
• Altering and repairing locks; 
• Making and fixing plastic and perspex items; 
• Moulding plastic; 
• Making and fixing picture frames in wood and 

aluminium; 
• Manufacturing moulding for wooden frames; 
• Making of materials lists. 
Regularity—Quarterly 
• Gyprock work—ceiling, walls; 
• Making and fixing manholes in ceilings; 
• Erecting fast walls (steel framing); 
• Removing and installing frames for seating in 

Superdome. 
Regularity—Half Yearly 
• Cutting of glass for pictures and windows; 
• Repair of office furniture; 
• Inspection of furniture before purchase—quality 

control. 
Regularity—Annually 
• Making foot rests. 

6.—Painting Duties. 
(1) As part of the process of negotiating this agreement, 

trades staff were asked to also discuss their role with the 
Engineering Department. The parties viewed this role as 
being one where changes in work practices have occurred 
since 1988. Painting tradespersons were thus asked to 
identify areas where productivity gains could be made by 
this group. 

(2) Tradespersons (Painting) Performing Skilled, Semi 
Skilled and Unskilled Duties—The parties agree that 
tradespersons (Painting) will perform the following duties 
on an "as needs" basis in order to meet Resort operating 
requirements: 

Regularity—Monthly 
• French polishing; 
• Making up of material lists. 
Regularity—Quarterly 
• Stencil cutting. 

7.—Plant Attendant Duties. 
(1) As part of the process of negotiating this agreement, 

employees were asked to also discuss their role with the 



Engineering Department. The parties viewed this role as 
being one where changes in work practices have occurred 
since 1988. Plant Attendants were thus asked to identify 
areas where productivity gains could be made by this group. 

(2) Plant Attendants performing Skilled, Semi Skilled and 
Unskilled Duties—The parties agree that Plant Attendants 
will perform the following duties on an "as needs" basis 
in order to meeting Resort operating requirements: 

Duties of Plant Attendants—The parties have agreed 
that the following tasks will fall within the scope of 
work for Plant Attendants: 

• Making up filter frames; 
• Checking plant and reporting to Supervisor; 
• Opening doors for contractors. 

E.P.T. PTY LTD NELSON POINT DEVELOPMENT 
PROJECT (ENTERPRISE BARGAINING) 

AGREEMENT No. AG 18 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metal and Engineering Workers' Union—Western Australia 
and 

E.P.T. Pty Ltd and Another. 
No. AG 18 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 April 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 18 of 1993. 
HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australia and The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch and Mr P. Stillman on behalf of E.P.T. Pty Ltd, and 
by consent, the Commission being satisfied that the matter 
is consistent with the Principles enunciated by the State 
Wage Case decision—January 1992 and pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the following schedule titled the E.P.T. Pty Ltd 
Nelson Point Development Project (Enterprise Bar- 
gaining) Agreement AG 18 of 1993, signed for me for 
identification, be registered as an Enterprise Bargain- 
ing Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

This Agreement shall be referred to as the E.P.T. Pty Ltd 
Nelson Point Development Project (Enterprise Bargaining) 
Agreement AG 18 of 1993. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Non Precedent 
9. State Standards 

10. Demarcation 
11. Rest and Recreation Leave 
12. Workforce Meetings 
13. Dispute Resolution Procedure 
14. Wages 
15. Cessation of Provisions of Agreement. 
16. No Extra Claims. 

Schedule I—Union Parties. 

3.—Application of Agreement. 
This Agreement will apply at the Nelson Point Develop- 

ment Project Port Hedland in respect of United Construction 
Pty Ltd and their employees who are employed on 
construction work at the site and bound by the following 
Awards and to the Unions listed in Schedule I hereof. 

Metal Trades (General) Award 1966 No. 13 of 
1965—Part II Construction. 

Engine Drivers (Building and Steel Construction) 
Award No. 20 of 1973. 

4.—Parties Bound. 
(1) The parties to this Agreement are— 

1. The Employer—E.P.T. Pty Ltd. 
2. All employees as specified in Clause 14 hereof. 
3. Unions as named in Schedule I to the Agreement. 

(2) The parties are bound by the terms of this Agreement 
throughout its duration and shall oppose the addition of any 
other parties to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall operate from the commencement of 

the first pay period beginning on and from 4th January, 1993 
and shall remain in force only for the duration of the Nelson 
Point Development Project. 

6.—Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with those Awards named in Clause 3.— 
Application of Agreement in respect of those employees 
covered by such Awards, provided that where there is any 
inconsistency this Agreement shall prevail to the extent of 
the inconsistency. 

7.—Single Bargaining Unit. 
This Enterprise Agreement is in accordance with the 

Decision in the January 1992 State Wage Case and has been 
negotiated with the Unions on site within a single bargaining 
unit under the auspices of the Heads of Agreement on a 
framework for Enterprise Bargaining, negotiated between 
Contractors and Unions to apply on the Nelson Point 
Development Project at Port Hedland. The Nelson Point 
Development Project shall be deemed the 'enterprise' and 
the 'single bargaining unit' shall mean the Unions named 
as parties to this Agreement, E.P.T. Pty Ltd and its direct 
employees, and designated sub-contractors and their em- 
ployees working on the Nelson Point Development Project 
site. 

8.—Non Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other project, plant or enterprise. 

9.—State Standards. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in standards set by the Western Australian Industrial 
Relations Commission for hours of work, annual leave or 
long service leave. 

10.—^Demarcation. 
If a dispute arises between unions over demarcation, work 

shall continue on the pre-dispute basis while the issue is 
being resolved. There shall be no disruption to work in any 
form and if the issues in dispute cannot be resolved by 
discussion, the matters should be referred to the Western 
Australian Industrial Relations Commission for determina- 
tion. 
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11.—Rest and Recreation Leave. 
Rest and recreation leave is a 10-weekly entitlement 

which may be brought forward or extended so as not to 
disrupt critical work. Variation of the entitlement date is to 
be by mutual agreement between the employee and E.P.T. 
Pty Ltd and shall not affect the integrity of the 10-weekly 
cycle. 

12.—Workforce Meetings. 
24 hours notice of Union workforce meetings shall be 

given to the employer. Where such meetings are convened 
to discuss Union matters or other issues they shall occur at 
the most convenient time for programming of work, 
i.e.—prior to commencement of work, shift breaks, lunch 
time or smoko. 

13.—Dispute Resolution Procedure. 
For the duration of the Nelson Point Construction Project, 

the following procedures shall be exhausted when industrial 
disputes and grievances arise between individual employ- 
ees, workforces or Contractors. 

(1) Where a grievance arises the matter shall initially be 
discussed between the employee or employees concerned 
and, if the employee so desires, his/her Union delegate and 
the employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (a) hereof, the Union delegate shall 
discuss and attempt to resolve the dispute with the 
Contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern, it shall be referred to the Contractor's senior 
management representative and the appropriate full-time 
Union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible while work continues as 
normal. 

(4) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission, provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

(5) While the steps in subclauses (1), (2), (3) and (4) 
hereof are being undertaken work shall continue in 
accordance with normal procedures, provided that a Con- 
tractor shall not require an employee to work in an unsafe 
environment and no employee shall work in a manner which 
puts his/her safety or the safety of any other person on site 
at risk. 

(6) If the steps outlined in subclauses (1), (2) and (3) 
hereof do not resolve the dispute, then within seven working 
days a meeting shall be convened between the Unions, 
Contractors and their representatives with the objective of 
resolving the disputed issue. 

(7) Where an employee is to be terminated for discipli- 
nary reasons, the Contractor shall have discussions with the 
site delegate employed by that Contractor, or the local Union 
representative, prior to the termination becoming effective. 

14.—Wages. 
Classification Old Wage 4.5% New Wage 

Rate Increase Rate 
s $ $ 

METAL TRADES (GENERAL) 
AWARD 1966 No. 13 of 1965— 
PART II—CONSTRUCTION: 
Instrumentation and Controls 

Tradesperson 
Instrument Tradesperson—Com- 

plex Systems 
Instrument Tradesperson 
Scientific Instrument Maker 
Welder—Special Class 
Welder 
Electrician—Special Class 
Electrical Fitter 
Electrical Installer 
Boilermaker 
Tradesperson, the greater part of 

whose time is occupied in 
marking off and/or template 
making 
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Classification Old Wage 
Rate 

$ 
Mechanical Tradesperson—Spe- 

cial Class 471.50 
Tradesperson 443.00 
Pipe Fitter 443.00 
Fitter—Refrigeration 443.00 
Fitter—Window Frame 443.00 
Motor Mechanic 443.00 
Machinist, Engineering— 

First Class 443.00 
Second Class 394.00 

Certificated Rigger or Scaffolder 414.60 
Rigger or Scaffolder—Other 402.40 
Tbol and Material Storeperson 388.70 
Tradesperson's Assistant 374.50 
Tradesperson's Assistant who 

from time to time uses a grind- 
ing machine 377.50 

Lagger— 
1st six months' experience 373.60 
2nd and 3rd six months' experi- 

ence 377.10 
4th and 5th six months' experi- 

ence 381.50 
Thereafter 384.00 

Grinder using portable machine 381.60 
Crane Attendant and Dogman 402.40 
Labourer 353.70 

ENGINE DRIVERS (BUILDING 
AND STEEL CONSTRUCTION) 
AWARD No. 20 of 1973: 
Mobile Crane Operators— 
Up to 8 tonnes 447.30 20.10 467.40 

8 - 15 tonnes 457.60 20.60 478.20 
15-40 tonnes 466.40 21.00 487.40 
40 - 80 tonnes 473.30 21.30 494.60 
80 - 100 tonnes 478.60 21.50 501.10 

100 - 140 tonnes 486.40 21.90 508.30 
140 - 180 tonnes 496.70 22.40 519.10 
180 - 220 tonnes 510.60 23.0) 533.60 
Over 220 tonnes 528.50 23.80 552.30 
Tbwer Crane 490.40 22.10 512.50 

15.—Cessation of Provisions of Agreement. 
The provisions of this Agreement shall cease on 

completion of the Nelson Point Development Project 

16.—No Extra Claims. 
This enterprise bargaining agreement provides no further 

wage or salary increase for its life, except when consistent 
with a State Wage Case decision. 

Schedule I 
Union Parties to Agreement 

Metals and Engineering Workers' Union—Western Aus- 
tralia, 1111 Hay Street, West Perth WA 6005 

Construction, Mining, Energy, Timber Yards, Sawmills 
and Woodworkers' Union of Australia (W.A. Branch), 
Henley House, 102 Beaufort Street, Perth WA 6000. 

SIGNATORIES 
Signed for and on behalf of— 
E.P.T. Pty Ltd 

V. SIVIS, 
Construction Manager. 

Dated 25 March 1993. 

The Construction, Mining, Energy, Timber Yards, Sawmills 
and Woodworkers' Union of Australia—W.A. Branch 

NEIL FLYNN. 
Dated 24 March 1993. 

The Metals and Engineering Workers' Union—W.A. 
K. PECKHAM. 

Dated 26 March 1993. 

519.80 23.40 543.20 

471.50 21.20 492.70 
460.20 20.70 480.90 
460.20 20.70 480.90 
451.50 20.30 471.80 
443.00 19.90 462.90 
471.50 21.20 492.70 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 

447.20 20.10 467.30 

4.5% New Wage 
IHCT^ilSC Rclf© 

$ $ 

21.20 492.70 
19.90 462.90 
19.90 462.90 
19.90 462.90 
19.90 462.90 
19.90 462.90 

19.90 462.90 
17.70 411.70 
18.70 433.30 
18.10 420.50 
17.50 406.20 
16.90 391.40 

17.00 394.50 

16.80 390.40 

17.00 394.10 

17.20 398.70 
17.30 401.30 
17.20 398.80 
18.10 420.50 
15.90 369.60 
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FRUIT AND/OR VEGETABLE PRESERVING 
AWARD 1988 

No. A 18 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Edgell-Birds Eye and Others. 

No. A 18 of 1988. 
COMMISSIONER C.B. PARKS. 

30 April 1993. 

Order. 
WHEREAS on 16 September 1988 the applicant Union filed 
in the Commission a Notice of Application seeking a new 
award pursuant to Regulation 10 of the Industrial Relations 
Commission Regulations, 1985; and 

Whereas by letter dated 26 March 1993 the applicant 
Union advised in writing that it did not wish to have the 
matter determined and therefore sought leave to withdraw 
the application; 

And whereas the Commission advised the respondents, by 
letter dated 8 April 1993, of the application to withdraw and 
they did not object thereto; 

Now therefore the Commission, pursuant to the power 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby withdrawn by 
leave. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

O'DONNELL GRIFFIN NELSON POINT 
DEVELOPMENT PROJECT (ENTERPRISE 

BARGAINING) AGREEMENT No. AG 20 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union— 

Western Australia. 
and 

O'Donnell Griffin and Another. 
No. AG 20 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 April 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 20 of 1993. 

HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australia and Ms 
M. Robinson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and Mr P. Stillman on behalf of 
O'Donnell Griffin, and by consent, the Commission being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision—January 1992 

and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the following schedule titled the O'Donnell 
Griffin Nelson Point Development Project (Enterprise 
Bargaining) Agreement AG 20 of 1993, signed for me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Titie. 
This Agreement shall be referred to as the O'Donnell 

Griffin Nelson Point Development Project (Enterprise 
Bargaining) Agreement AG 20 of 1973. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Non Precedent 
9. State Standards 

10. Demarcation 
11. Rest and Recreation Leave 
12. Workforce Meetings 
13. Dispute Resolution Procedure 
14. Wages 
15. Cessation of Provisions of Agreement 
16. No Extra Claims 

Schedule I—Union Parties. 

3.—Application of Agreement. 
This Agreement will apply at the Nelson Point Develop- 

ment Project Port Hedland in respect of O'Donnell Griffin 
and their employees who are employed on construction 
work at the site and bound by the following Awards and to 
the Unions listed in Schedule I hereof. 

Metal Trades (General) Award 1966 
No. 13 of 1965—Part II 

Construction. 
Electrical Contracting Industry Award No. R 22 of 1978. 

4.—Parties Bound. 
(1) The parties to this Agreement are— 

1. The Employer—O'Donnell Griffin. 
2. All employees as specified in Clause 14 hereof. 
3. Unions as named in Schedule I to the Agreement. 

(2) The parties are bound by the terms of this Agreement 
throughout its duration and shall oppose the addition of any 
other parties to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall operate on and from the 4th day of 

January, 1993 and shall remain in force only for the duration 
of the Nelson Point Development Project. 

6.—^Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with those Awards named in Clause 3.— 
Application of Agreement in respect of those employees 
covered by such Awards, provided that where there is any 
inconsistency this Agreement shall prevail to the extent of 
the inconsistency. 

7.—Single Bargaining Unit. 
This Enterprise Agreement is in accordance with the 

Decision in the January 1992 State Wage Case and has been 
negotiated with the Unions on site within a single bargaining 
unit under the auspices of the Heads of Agreement on a 
framework for Enterprise Bargaining, negotiated between 
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Contractors and Unions to apply on the Nelson Point 
Development Project at Port Hedland. The Nelson Point 
Development Project shall be deemed the 'enterprise' and 
the 'single bargaining unit' shall mean the Unions named 
as parties to this Agreement, O'Donnell Griffin and its direct 
employees, and designated sub-contractors and their em- 
ployees working on the Nelson Point Development Project 
site. 

8.—Non Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other project, plant or enterprise. 

9.—State Standards. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in standards set by the Western Australian Industrial 
Relations Commission for hours of work, annual leave or 
long service leave. 

10.—^Demarcation. 
If a dispute arises between unions over demarcation, work 

shall continue on the pre-dispute basis while the issue is 
being resolved. There shall be no disruption to work in any 
form and if the issues in dispute cannot be resolved by 
discussion, the matters should be referred to the Western 
Australian Industrial Relations Commission for determina- 
tion. 

11.—Rest and Recreation Leave. 
Rest and recreation leave is a 10-weekly entitlement 

which may be brought forward or extended so as not to 
disrupt critical work. Variation of the entitlement date is to 
be by mutual agreement between the employee and 
O'Donnell Griffin and shall not affect the integrity of the 
10-weekly cycle. 

12.—Workforce Meetings. 
24 hours notice of Union workforce meetings shall be 

given to the employer. Where such meetings are convened 
to discuss Union matters or other issues they shall occur at 
the most convenient time for programming of work, 
i.e.—prior to commencement of work, shift breaks, lunch 
time or smoko. 

13.—Dispute Resolution Procedure. 
For the duration of the Nelson Point Construction Project, 

the following procedures shall be exhausted when industrial 
disputes and grievances arise between individual employ- 
ees, workforces or Contractors. 

(1) Where a grievance arises the matter shall initially be 
discussed between the employee or employees concerned 
and, if the employee so desires, his/her Union delegate and 
the employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (a) hereof, the Union delegate shall 
discuss and attempt to resolve the dispute with the 
Contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern, it shall be referred to the Contractor's senior 
management representative and the appropriate full-time 
Union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible while work continues as 
normal. 

(4) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission, provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

(5) While the steps in subclauses (1), (2), (3) and (4) 
hereof are being undertaken work shall continue in 
accordance with normal procedures, provided that a Con- 
tractor shall not require an employee to work in an unsafe 
environment and no employee shall work in a manner which 
puts his/her safety or the safety of any other person on site 
at risk. 
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(6) If the steps outlined in subclauses (1), (2) and (3) 
hereof do not resolve the dispute, then within seven working 
days a meeting shall be convened between the Unions, 
Contractors and their representatives with the objective of 
resolving the disputed issue. 

(7) Where an employee is to be terminated for discipli- 
nary reasons, the Contractor shall have discussions with the 
site delegate employed by that Contractor, or the local Union 
representative, prior to the termination becoming effective. 

14.—Wages. 
Classification Old 4.5% New 

Wage Increase Wage 
$ $ $ 

METAL TRADES (GENERAL) 
AWARD 1966 No. 13 of 1965— 
PART II—CONSTRUCTION: 
Scientific Instrument Maker 
Welder—Special Class 
Welder 
Boilermaker 
Tradesperson, the greater part of 

whose time is occupied in 
marking off and/or template 
making 

Mechanical Tradesperson—Spe- 
cial Class 

Tradesperson 
Pipe Fitter 
Fitter—Refrigeration 
Fitter—Window Frame 
Motor Mechanic 
Machinist, Engineering— 

First Class 
Second Class 

Certificated Rigger or Scaffolder 
Rigger or Scaffolder—Other 
Tbol and Material Storeperson 
Tradesperson's Assistant 
Tradesperson's Assistant who 

from time to time uses a grind- 
ing machine 

Lagger— 
1st six months' experience 
2nd and 3rd six months' experi- 

ence 
4th and 5th six months' experi- 

ence 
Thereafter 

Grinder using portable machine 
Crane Attendant and Dogman 
Labourer 

ELECTRICAL CONTRACTING 
INDUSTRY AWARD R 22 of 
1978: 
Level 1— 

Electronics Tradesperson 
Level 2— 

Electrician—Special Class 
Instrument Fitter/Electrical 

Grade 2 
Level 3— 

Electrical Installer 
Electrical Fitter 
Insttument Fitter/Electrical 

Grade 1 
Unesperson—Grade 1 (i.e. 

with not less than 3 years' 
experience as a Unesperson) 

Cable Jointer 
Level 4— 

Unesperson—Grade 2 (i.e. 
v/ith less than 3 years' expe- 
rience as a Unesperson) 

Level 5— 
Electrical Assistant 

15.—Cessation of Provisions of Agreement. 

The provisions of this Agreement shall cease on 
completion of the Nelson Point Development Project 

460.20 20.70 480.90 
451.50 20.30 471.80 
443.00 19.90 462.90 
443.00 19.90 462.90 

447.20 20.10 467.30 

471.50 21.20 492.70 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 

443.00 19.90 462.90 
394.00 17.70 411.70 
414.60 18.70 433.30 
402.40 18.10 420.50 
388.70 17.50 406.20 
374.50 16.90 391.40 

377.50 17.00 394.50 

373.60 16.80 390.40 

377.10 17.00 394.10 

381.50 17.20 398.70 
384.00 17.30 401.30 
381.60 17.20 398.80 
402.40 18.10 420.50 
353.70 15.90 369.60 

549.90 24.70 574.60 

491.50 22.10 513.60 

499.20 22.50 521.70 

467.30 21.00 488.30 
467.30 21.00 488.30 

484.90 21.80 506.70 

467.30 21.00 488.30 
467.30 21.00 488.30 

449.30 20.20 469.50 

394.70 17.80 412.50 
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16.—No Extra Claims. 
This enterprise bargaining agreement provides no further 

wage or salary increase for its life, except when consistent 
with a State Wage Case decision. 

Schedule. I 
Union Parties to Agreement 

Australian Electrical, Electronics, Foundry and Engineer- 
ing Union (Western Australian Branch), 401 Oxford Street, 
Mount Hawthorn WA 6016. 

Metals and Engineering Workers' Union—Western Aus- 
tralia, 1111 Hay Street, West Perth WA 6005. 

SIGNATORIES 
Signed for and on behalf of— 
O'Donnell Griffin. 

P. GODLEY. 
Date: 23rd March 1993. 

The Australian Electrical, Electronics, Foundry and Engi- 
neering Union—W.A. Branch. 

W.L. PALMER. 
Date: 19th March 1993. 

The Metals and Engineering Workers' Union—W.A. 
K. PECKHAM. 

Date: 26th March 1993. 

THE READYMIX GOSNELLS QUARRY 
(ENTERPRISE BARGAINING) AGREEMENT 1993. 

No. AG 15 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers; Australian Electrical, Elec- 

tronics, Foundry and Engineering Union (Western Austra- 
lian Branch); The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia— 

Western Australian Branch; Metals and Engineering Work- 
ers' Union—Western Australia; Transport Workers' Union 
of Australia, Industrial Union of Workers, Western Austra- 

lian Branch 
and 

CSR Limited T/A The Readymix Group. 
No. AG 15 of 1993. 

The Readymix Gosnells Quarry (Enterprise Bargaining) 
Agreement 1993. 

COMMISSIONER A.R. BEECH. 
12 May 1993. 

Order. 
HAVING heard Mr T. Kucera, Mr G.C. Stuiman, and Mr 
R.A. Keegan on behalf of the Applicants and Mr M.J. Beros 
on behalf of the Respondent, and by consent, the Commis- 
sion, pursuant to the powers eonferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That The Readymix Gosnells Quarry (Enterprise 
Bargaining) Agreement 1993 as set out in the Schalule 
attached hereto is hereby registered as an Industrial 

Agreement with effect from the beginning of the first 
pay period commencing on or after the 5 th day of April 
1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be known as The Readymix 

Gosnells Quarry (Enterprise Bargaining) Consent Agree- 
ment 1993. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Application and Parties to this Agreement 
4. Date and Duration of the Agreement 
5. Relation to Parent Awards and Agreements 
6. Single Bargaining Unit 
7. Productivity Improvement—General 
8. Measures to Increase Productivity, Efficiency and 

Flexibility 
9. Wages 

10. Commitments 
11. Renewal of Agreement 

Appendix number 1 
Appendix number 2 
Appendix number 3 

3.—Application and Parties to this Agreement. 
(1) This agreement shall apply to and be binding on CSR 

Limited T/A The Readymix Group (the "company"), the 
organisations of employees set out below and all persons 
employed by the company in or in connection with hard rock 
quarry operations at Gosnells, Western Australia, who are 
members of or persons eligible to be members of the 
following organisations of employees: 

• Australian Electrical, Electronics, Foundiy and 
Engineering Union (Western Australian Branch) 

• Metals and Engineering Workers' Union—West- 
em Australia 

• The Australian Workers* Union, West Australian 
Branch, Industrial Union of Workers 

• The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch 

• Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

(2) The parties accept they are bound by the terms of the 
agreement and will oppose any application by other parties 
to be joined to this enterprise agreement. 

4.—Date and Duration of the Agreement. 
This agreement shall operate from the beginning of the 

first pay period commencing on or after the 5 th day of April 
1993, and shall remain in force to the 31st day of December 
1993. 

5.—^Relation to Parent Awards and Agreements. 
This agreement shall be read and interpreted wholly in 

conjunction with the: 
• Quarry Workers' Award, 1969 
• Transport Workers' (General) Award No. 10 of 

1961 
• Engine Drivers (Quarries, Sand Pits and Lime- 

stone Quarries) Agreement 1991 
• Metal Trades (General) Award 1966 
• Metal and Electrical Trades Quarrying Industry 

Order No. 1963 of 1990 
• Transport Workers (Quarries) Order 1991. 

Where there is any inconsistency between this agreement 
and the awards, agreement and orders as specified above. 



this agreement shall prevail to the extent of the inconsis- 
tency. 

6.—Single Bargaining Unit. 
(1) In accordance with the January 1992 State Wage 

Decision, the employees and organisations of employees 
covered by this agreement have formed a Single Bargaining 
Unit in respect to the company's Gosnells hardrock 
operations. 

(2) The Single Bargaining Unit has held negotiations and 
reached full agreement on die terms of this agreement. 

(3) The continuing role of the Single Bargaining Unit will 
be: 

(a) To monitor and analyse the key drivers at 
Gosnells. Identifying, evaluating and implement- 
ing improvement opportunities relative to this 
agreement 

(b) lb act as an arbiter in assessing if conformity has 
been achieved relative to this entire agreement. 

(c) lb negotiate future enterprise agreements at 
Gosnells Quarry. 

(4) In the event of the Single Bargaining Unit failing to 
reach agreement such matters shall then be dealt with 
through the award dispute resolution procedures. 

7.—^Productivity Improvement—General. 
(1) The Readymix Group has developed a broad 

framework to facilitate ongoing business improvement 
based on strategic planning and Total Quality Management 
("TQM") principles. This framework is captured in the 
"Metropolitan Raw Materials Vision in 1995": 

(a) Where customers are more than just buyers of our 
products, where customers (internal and external) 
are those for whom we work and those who work 
with us. 

(b) Where every person knows his customers, under- 
stands their needs and seeks ways to meet and 
better their expectations. 

(c) Where employee groups run their own areas, solve 
their own problems with supervisors acting in a 
support role. 

(d) Where employees and management work as a 
team, knowing in the long term it is in their mutual 
best interests. 

(e) Where all employees pursue training and educa- 
tion that results in "doing the job right the first 
time". 

(f) Where scoreboards are visible around the Division 
measuring key drivers and things that are impor- 
tant to our customers. Believing in that "if we 
can't measure it, we're not managing it". 

(g) Where we all know and understand what drives 
quality in each key process and all the important 
work is focussed on improving these processes. 

(h) With products of such unquestioned quality that 
customers receive them without inspection. 

(2) A fundamental ingredient to achieving the vision is 
involvement of all employees in developing and implement- 
ing improved practices. Although these processes of 
involvement will continue to evolve, a number of major 
initiatives have been undertaken to best equip the employees 
to effectively participate in the continuous improvement 
process. These include: 

(a) Provision of adequate resources and training. 
(b) Extensive utilisation of corrective action teams to 

improve workplace environment and productivity. 
(c) Achieving continuous production when resources 

are allocated to team problem solving, data 
analysis, training and communication. 

In this regard employees agree to carry out a 
much broader range of duties using their sldlls and 
competence to the fullest extent, subject to 
employees being fully trained and the duties safe, 
legal and within their skills and competence to 
perform. 

(d) Training of all employees in TQM principles and 
problem solving tools. 

(e) Extensive identification of Opportunities for Im- 
provements (OFI's). 

8.—Measures to Increase Productivity, Efficiency and 
Flexibility. 

The following key areas at the Gosnells operation have 
been identified as measures designed to effect real and 
demonstrable gains in productivity, efficiency and flexibil- 
ity. To generate meaningful information, extensive collec- 
tion of sub data will be required to understand root causes 
of variation. 

Current Interim 
Target 

Stretched 
Target 

Quarry Data being 
Drilling rework Collected 
Mobile Plant utilisation 75% 85% 95% 
Reduction in oversize rock Data being 

Collected 
Plant 
Plant utilisation 78% 85% 95% 
Plant efficiency 86% 90% 95% 
Compliance to specification 
on critical sieve 70% 85% 99% 
Stockpiles 
Reduction in track load and 
weighing time Data being 

Collected 
Product availability Data being 

Collected 
Maintenance 
Preventative maintenance 
efficiency Data being 

Collected 
General 
Monitor the production tonnes 
per site equivalent ordinary Data being 
hour Collected 

Due to the infancy of the data collection process current 
status of some key areas are unknown. The initial thrust of 
measuring will target those items to establish current status 
within 3 months and provide a base for productivity 
comparison. 

Data collection will focus on the above items but will not 
be confined to these areas. As the process develops further 
critical information may surface which can be linked to an 
expected follow-on agreement. 

The specific activities or solutions necessary to achieve 
the targets for each area will be identified, designed and 
implemented through the structured team base problem 
solving process. These activities or solutions will involve: 

• changes to work procedures incorporating current 
or improved levels of co-operation; and 

• the understanding of Gosnells process capability 
developing planned improvements in all facets of 
the process to improve productivity in line with 
quality products and services. 

9.—Wages. 
(1) The following wage increases are payable on the basis 

that all employees covered by this agreement continue to 
fully participate in and fully support the continuous 
improvement programme as outlined in Clauses 7 and 8 
hereof. 

(2) Subject to subclause (1) hereof, the following wage 
rate increases shall be payable: 

(a) 4% on the rates of pay prescribed in Appendices 
1-3 effective from date of ratification. 

(b) A further 1.5% when all items listed in Clause 8 
hereof have met interim targets. That is, in cases 
where current status is unknown meaningful data 
being collected and collated with stretched targets 
set. In cases where current status is known 
percentage improvements are reached. 

(c) The wage rates prescribed in Appendices 1-3 
detail the wage increases involved for the life of 
this Enterprise Agreement. 

10.—Commitments. 
(1) The parties agree there shall be no further increase in 

wages for the life of this agreement except in accordance 
with State Wage Decisions. 



(2) All parties undertake that the terms of this agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other Plant or Enterprise. 

(3) This agreement shall not operate as to cause an 
employee to suffer a reduction in ordinary time earnings, or 
departures from the standards of the Commission in regard 
to hours of work, annual leave with pay or long service leave 
with pay. 

11.—Renewal of Agreement. 
The parties will review the contents of this agreement on 

an ongoing basis including an assessment of the achieve- 
ment towards targets and the continuous improvement 

programmes outlined in Clauses 7 and 8 hereof. Such a 
review will be based on a minimum of six months' data 
collection and is expected to result in the re-negotiation, 
renewal or replacement of this agreement, effective from 
1 January 1994. 

Signatories. 

We the undersigned agree with the terms and conditions 
contained herein, and will comply with those terms and 
conditions. 

Ian Innis, The Readymix Group CSR Limited T/As The 
Readymix Group. 

Quarry Workers' Award 1969. 

Gosnells Enterprise Agreement. 
Appendix Number 1. 

Quarry Employee Level 5 
Quarry Employee Level 4 
Quarry Employee Level 3 
Quarry Employee Level 2 
Quarry Employee Level 1 
Leading Hand Allow 
Over 3 and under 10 employees 
10 and over to 20 employees 
More than 20 employees 

Current 
Base Quarry Total 
Rate Allow 

$ $ $ 

4% Increase 
Quarry Total 
Allow 

$ $ 

1.5% Increase 
Base Quarry 
Rate Allow 

363.70 14.90 378.60 378.20 15.50 393.70 383.90 15.70 399.60 
377.70 14.90 392.60 392.80 15.50 408.30 398.70 15.70 414.40 
392.90 14.90 407.80 408.60 15.50 424.10 414.70 15.70 430.40 
402.60 14.90 417.50 418.70 15.50 434.20 425.00 15.70 440.70 
407.10 14.90 422.00 423.40 15.50 438.90 429.80 15.70 445.50 

16.20 16.20 16.80 16.80 17.10 17.10 
26.00 26.00 27.00 27.00 27.40 27.40 
32.20 32.20 33.50 33.50 34.00 34.00 

Gosnells Enterprise Agreement. 
Appendix Number 2. 

Transport Workers (General) Award No. 10 of 1961. 

Current 
Base Quarry 
Rate Allow 

4% Increase 
Quarry Total 
Allow 

$ $ 
Dump Track Driver 
35 tonnes and over 

Engine Drivers (Quarries, Sand Pits and Limestone Quarries) Agreement 1991. 

1.5% Increase 
Quarry Tbtal 
Allow 

Plant Operator Level 1 
Plant Operator Level 2 
Plant Operator Level 3 
Leading Hand Allow 
Over 3 under 10 employees 
10 and over to 20 employees 
More than 20 employees 

Current 
Base Quarry 
Rate Allow 

407.10 14.90 
397.80 14.90 
392.90 14.90 

4% Increase 
Ibtal Base Quarry 

Rate Allow 
$ $ $ 
422.00 423.40 15.50 
412.70 413.70 15.50 
407.80 408.60 15.50 

16.60 17.30 
26.70 27.80 
33.00 34.30 

1.5% Increase 
Base Quarry Tbtal 
Rate Allow 

$ $ $ 

429.80 1570 445.50 
419.90 15.70 435.60 
414.70 15.70 430.40 

Gosnells Enterprise Agreement. 
Appendix Number 3. 

Metal and Electrical Trades Quarrying Industry Order No. 1963 of 1990. 

4% Increase 
Quarry 
Allow 

1.5% Increase 
Quarry 
Allow 

Level 3 
Level 2 
Level 1 
Engineering Employee 
Leading Hand Allow 
Over 3 under 10 employees 
10 and over to 20 employees 
More than 20 employees 
Electrical B Class Licence 

485.70 
459.90 
426.40 
378.20 

14.90 
14.90 
14.90 
14.90 

500.60 
474.80 
441.30 
393.10 

505.10 
478.30 
443.50 
393.30 

15.50 
15.50 
15.50 
15.50 

520.60 
493.80 
459.00 
408.80 

512.70 
485.50 
450.20 
399.20 

15.70 
15.70 
15.70 
15.70 

528.40 
501.20 
465.90 
414.90 

16.60 
25.40 
32.80 
13.20 

16.60 
25.40 
32.80 

17.30 
26.40 
34.10 

17.30 
26.40 
34.10 

17.60 
26.80 
34.60 

17.60 
26.80 
34.60 

Base rate includes supplementary payments and tool allowance 
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W.L. Palmer, Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch). 

J. Sharp-Collett, Metals and Engineering Workers' 
Union— Western Australia. 

R. Todd, The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia, 
Western Australian Branch. 

J.J. O'Connor, Transport Worker's Union of Australia, 
Industrial Union of Workers, Western Australian Branch. 

R. Blewitt, Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

TRANSFIELD—A.S.I. (ENTERPRISE BARGAINING) 
CONSENT AGREEMENT 1993 

No. AG 9 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metal and Engineering Workers' Union—Western Australia 
and 

Australian Shipbuilding Industries and Others. 
No. AG 9 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 April 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 9 of 1993. 

HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australia, Mr W. 
Pritchard of behalf of the Seamen's Union of Australia, 
West Australian Branch, Mr R. Keegan on behalf of The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australian—Western Australian 
Branch and Mr C. Milmoe on behalf of Australian 
Shipbuilding Industries, and by consent, the Commission 
being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case Decision— 
January 1992 and pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the following schedule titled the Transfield— 
A.S.I. (Enterprise Bargaining) Consent Agreement 
1993, signed for me for identification, be registered as 
an Enterprise Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Tide. 
This Agreement shall be known as the Transfield—A.S.I. 

(Enterprise Bargaining) Consent Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Incidence and Parties Bound 
5. Preamble 
6. Measures to be Implemented 
7. Expected Benefits 
8. Hours of Work 
9. Rates of Pay and Skills Audits 

10. Avoidance of Industrial Disputes 
11. Workforce Reductions/Supervisory Staff 
12. Equipment Maintenance/Replacement 

13. Right of Entry for Union Officials 
14. Demarcation 
15. Protective Clothing 
16. Vacancies 
17. Redundancy 
18. Employment Levels 
19. Overtime 
20. Wages 
21. Heavy Fabrication Work 
22. Non Precedent 
23. Duration 

Signatures to Agreement 

3.—Area and Scope. 
The area and scope of this Agreement is the same as that 

prescribed in the Metal Trades (General) Award 1966 No. 
13 of 1965 and the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 as applicable to 
Australian Shipbuilding Industries on the day immediately 
preceding the date of this Agreement. 

4.—Incidence and Parties Bound. 
(1) This Agreement shall apply to and be binding upon 

Transfield—A.S.I, and all persons employed in the classifi- 
cations set out in Clause 20.—Wages at its Jervoise Bay 
operations, who are, or eligible to be, members of the Metal 
and Engineering Workers' Union—Western Australia, The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers' Union of Australia, Western Australian 
Branch or the Seamen's Union of Australia, Western 
Australian Branch. 

(2) The persons employed by the Company referred to in 
subclause (1) of this clause hereof are covered by the terms 
and conditions of the following parent awards: 

Metal Trades (General) Award 1966 No. 13 of 1965; 
and 

Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973. 

5.—Preamble. 
(1) Transfield—A.S.I, aims to be a world competitive 

shipbuilder, ship repairer and marine engineer in the 
sophisticated end of the market, at all times searching for 
customer satisfaction in all products and services. 

(2) Through this Enterprise Agreement and in line with 
the Company's International Best Practice Programme, the 
parties are committed to— 

(a) establishing and maintaining effective consulta- 
tive processes through which areas in this Enter- 
prise Agreement will be addressed; 

(b) reviewing and adjusting as necessary work organ- 
isation, incorporating the areas of project manage- 
ment, information flow, planning, stores and 
equipment, quality and facility layout; 

(c) reviewing and endorsing terms and conditions of 
employment. 

6.—Measures to be Implemented. 
(1) Consultative Committee: 

(a) A Consultative Committee has been established 
and will be maintained to implement the Enter- 
prise Agreement and will be responsible for the 
over-all implementation of the productivity meas- 
ures contained within this Agreement. A Commit- 
tee meeting can be called at any time, provided a 
quoram is available—i.e. four employees, three 
management representatives. 

(b) The Committee is comprised of the following: 
One Pre-Fab and Patrol Boat Workshop Repre- 

sentative—W. Richardson 
One Marine Support Facility Representative— 

K. Oliver 
One Commercial Yard Representative—M. 

Thomason 
Three Shop Stewards—F. Pasquarelli, G. Bick- 

erdike, H. Tfenardi 



General Manager—J. Gallacher 
Manager—G. White 
Personnel Officer—C. Milmoe 
Superintendent—H. van Sant 
Dockmaster—J. Wray 

(2) Award Restructuring: 
(a) The parties are undertaking, through the Consulta- 

tive Committee, a skills audit (partially com- 
pleted) and through reclassification will place 
employees in the new classification structure, lb 
meet the continuing requirements of the Com- 
pany's operation and to meet new work organisa- 
tion arrangements, the Consultative Committee is 
reviewing occupational skills for the purposes of 
introducing cross-skills training on a case-by-case 
basis. 

(b) A Training Plan is being developed which will 
address any short-falls in current skills and create 
a structure for the Award-based career path. 

(c) No jobs will be lost as a result of award 
restructuring. 

(3) International Best Practice: 
(a) The Consultative Committee is examining work 

areas on the three sites with regard to the 
implementation of best practice. Initially, the 
areas being examined are— 

• planning/scheduling; 
• drawings and technical information for pro- 

duction; 
• plant equipment and tools; 
• stores; 
• quality control; 
• estimating; 
• work management; 
• facOity development (e.g. aluminium sec- 

tion, M.S.F.); 
• tendering strategy, including use of sub- 

contractors and casual labour; 
• employment levels. 

(b) Other areas identified as requiring attention may 
be specified and examined by the Committee at 
any time. Long term plans envisaged by Trans- 
field—A.S.I, will also be addressed by the 
Consultative Committee and integrated with the 
implementation of best practice. 

(4) (a) Work Organisation: 
Following examination of the work areas 

with respect to the items listed in subclause 
(3) hereof, when blockages and inefficiencies 
have been identified changes to work organ- 
isation will be considered by the Consulta- 
tive Committee. 

(b) Quality Systems: 
A team approach and modem work prac- 

tices are being introduced in conjunction 
with changes to work organisation. It is 
recognised that scrutiny of the whole work 
process is necessary if efficient work flow is 
to occur. 

7.—Expected Benefits. 
The Enterprise Agreement and implementation of the 

Company's "International Best Practice" programme 
should result in— 

(a) Transfield—A.S.I, being internationally competi- 
tive. 

(b) Reduction in time taken for a total procedure to 
be completed through the elimination of non- 
productive time—e.g. peaks and troughs in work- 
load, excessive handling. 

(c) Reduction in errors and defects through applica- 
tion of quality systems and effective planning, 
scheduling and information flow. 

(d) Reduced cost inputs through more efficient use of 
the Company's personnel and equipment re- 
sources. 

8.—Hours of Work. 
(1) The efficiency of operations at Transfield—A.S.I., 

hence the Company's competitiveness, is dependant, in part, 
on the capacity to plan work and to utilise equipment 
facilities and indirect labour in support of production in the 
most cost effective way. 

(2) Ordinary hours of work shall be an average of 38 per 
week, Monday to Friday. It is recognised that work starting 
times may be adjusted from winter to summer within the 
6.00am to 6.00pm period, as agreed by the Consultative 
Committee. 

(3) The parties accept that the most cost-effective and 
efficient arrangement, with respect to hours of work and 
overtime, would be the elimination of Saturday work and the 
introduction of two 10-hour work periods, Monday to 
Friday. This pattern of working has been introduced and is 
being monitored by the Consultative Committee. The 
working of overtime is not compulsory, but it is expected 
that reasonable overtime will be worked. It is recognised that 
from time to time there will be a requirement to work outside 
this period to meet special requirements of clients and of 
Transfield—A.S.I.—e.g. ship repair work, dockings and 
ship section movements. 

(4) Better management of rostered days off, with the 
agreement of employees, can also deliver real improvements 
in productivity and efficiency. Under this Agreement normal 
practice will be the accumulation of a maximum of six 
Rostered Days Off from busy periods, to be taken during a 
period of lower activity at Christmas, or annual leave 
periods or a time agreed to between the employee and 
employer. All accumulated R.D.O.'s must be taken within 
the 12-month period during which they accrue. Employees 
will make application by completing the appropriate form 
for approval by the supervisor for the taking of accumulated 
R.D.O's. 

9.—Rates of Pay and Skills Audits. 
(1) Under this Agreement Transfield—A.S.I, will have 

eight classification levels titled C14 to C 7. Base wage per 
week, supplementary payment and over-award payment will 
result in an all purpose hourly rate for each classification. 

(2) Existing employees will not be reclassified to a level 
lower than their current classification. 

(3) All employees will, where required, undergo skill 
audits and be upgraded to their new classification structure. 

(4) New employees will commence at the pay rate of the 
classification advertised, but may be given a skills audit 
within the first three months of their employment to assess 
any requirement for reclassification or training. 

10.—Avoidance of Industrial Disputes. 
(1) The disputes procedure is in accordance with Clause 

34.—Avoidance of Industrial Disputes in Part I—General 
of the Metal Trades (General) Award 1966 No. 13 of 1965. 

(2) In the spirit of this Agreement, consultation at an early 
point to address problems will be given priority by all 
parties. 

11.—Workforce Reductions/Supervisory Staff. 
(1) In the event of workforce reductions, supervisory 

personnel may be offered the opportunity to revert to 
working as tradespersons and be reclassified to the 
appropriate level according to their skills and knowledge. 

(2) Similarly, where employees are being paid a Leading 
Hand's rate but not fulfilling the responsibilities of a 
Leading Hand, they will be reclassified and their wages 
adjusted accordingly. 

(3) (a) Assessment of workforce reduction and the form 
in which it is to be implemented are matters concerning 
Productivity, Best Practice, Work Management and Em- 
ployment Levels and should therefore be raised with the 
Consultative Committee in an effort to reach an overall 
agreement. 
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(b) If not resolved, the matter can be referred to Clause 
10.—Avoidance of Industrial Disputes of this Agreement. 

12.—Equipment Maintenance/Replacement. 
As the cost of equipment repair and replacement can be 

significant, in conjunction with employees, Transfield— 
A.S.I, is developing a maintenance programme to regularly 
bring to the notice of the relevant supervisor or maintenance 
tradesperson all faults and repair requirements. 

13.—Right of Entry for Union Officials. 
Automatic entry to Transfield—A.S.I, sites will be 

allowed during working hours to officials of the Unions 
represented on site. 

14.—Demarcation. 
(1) (a) There will be no demarcation disputes between 

members of Unions party to this Agreement. 
(b) (i) C.F.M.E.U. Crane Operators will be the sole 

operators of cranes and could be required to 
dog cranes and undertake rigging duties, if so 
agreed by all parties. 

(ii) Crane Operator call-outs will be offered to 
the existing C.F.M.E.U. Crane Operators or, 
if necessary, operators may be employed 
directly from the C.F.M.E.U. Crane Opera- 
tors pool. 

(2) (a) Transfield—A.S.I, employees will not be disad- 
vantaged through the use of Contractors and their employees 
in any matter related to the freeing of demarcation areas. 

(b) If there is any concern with respect to demarcation the 
matter should be referred, in the first instance, to the 
Consultation Committee then, if not resolved, be dealt with 
in accordance with Clause 10.—Avoidance of Industrial 
Disputes of this Agreement. 

15.—Protective Clothing. 
A system is being introduced whereby three sets of 

protective clothing and two pairs of safety boots will be 
issued on an "old for new" replacement basis. 

16.—Vacancies. 
(1) Vacancies, other than for award personnel, will be 

advertised concurrently internally and externally and only 
if a suitable candidate is not identified internally will the 
Company recruit externally. 

(2) The Consultative Committee will be kept informed of 
labour requirements. 

17.—Redundancy. 
(1) (a) Through the consultative process and in accor- 

dance with award provisions, there is an agreed position in 
respect of redundancy which acknowledges that individual 
skills adaptability and versatility will be taken into 
consideration, along with length of service. 

(b) In this regard, skills audits will also be of assistance. 
(2) Clause 6.—Contract of Service and 32A.—^Redun- 

dancy, in Part I—General of the Metal Trades (General) 
Award 1966 No. 13 of 1965 will be used for the purpose of 
calculating redundancy wages. The position in regard to 
S.U.A. members is reserved. 

18.—Employment Levels. 
(1) Short Term Employees: 

(a) In order to meet peaks in labour demand, the 
Company will offer three month contracts of 
employment at normal rates of pay and condi- 
tions—i.e. no casual loading, except where em- 
ployed for less than one month—with the option 
to renew for a further three months. 

(b) Should an employee complete two three month 
contracts and the services of such employee are 
still required, he/she will be offered permanent 
employment. 

(2) Labour Hire: 
(a) The Company retains the right to employ from 

labour hire providers in certain short term, high 
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demand situations, or where the required category 
of labour is not readily obtainable through the 
usual means. 

(b) In accordance with subclause (1) and (3) in Clause 
6.—Measures to be Implemented, of this Agree- 
ment, the Committee will be consulted on such 
short term demands for labour hire. 

(c) Any matters of concern which arise are to be 
resolved through Clause 6 of this Agreement. 

19.—Overtime. 
(1) Depending on project demand, overtime will be 

allocated at the Company's discretion. 
(2) There shall not be any job rotation to share overtime. 
(3) The Consultative Committee will establish guidelines 

for the administration of overtime to be worked by day 
labour hire and Transfield—A.S.I, permanent, casual or 
short-term employees. 

20.—Wages. 
(1) As agreed between the M.E.W.U., C.M.E.T.S.W.U. 

and the S.U.A. on Enterprise Bargaining, wage increases are 
to be paid as follows: 
Employee Classification Under Metal Trades Existing New Rate % Weekly 

(General) Award 1966 No. 13 of 1965 Wage $ Wage for Rate 38 Hours 
S $ 

C7 Engineering Tradesperson Special 14.1989 14.8680 115 565.00 
Class Level II 

C8 Engineering Tradesperson Special 13.5284 14.1659 110 538.30 
Class Level I 

C9 Engineering Tradesperson Level D 12.8842 13.4914 105 512.70 
CIO Engineering Tradesperson Level I 12.2768 12.8553 100 488.50 
Cll Engineering Production Employee 12.1209 12.6921 97 482.30 Level IV 
C12 Engineering Production Employee 11.0905 11.6131 89 441.30 

Level in 
C13 Engineering Production Employee 10.5752 11.0736 85 420.80 

Level n 
C14 Engineering Production Employee 10.0752 10.5500 80 400.90 

Level I 
Leading Hand Tradesman 14.8528 15.5527 591.00 
Leading Hand P & Dand Storcman 14.5587 15.2448 579.30 
In addition to the above rates, the following will 
stand alone: 
CMETSWU Unrestricted Crane Operator 12.5692 13.1615 SIX). 10 
MEWU Cll Group G 12.5807 13.1736 500.60 

(2) The wage increases shown in subclause (1) hereof 
shall be payable from the beginning of the first full pay 
period to commence on or after the 2nd day of April, 1993. 

(3) The wage increases specified in subclause (1) hereof 
shall be in substitution for those specified in paragraph (a) 
of subclause (1) of Clause 31.—Wages and Supplementary 
Payments in Part I—General of the Metal Trades (General) 
Award 1966 No. 13 of 1965. For the relevant classifications 
and for the purposes of this Agreement, the total weekly 
wage specified in subclause (1) hereof shall constitute part 
of the all purpose rate of pay with respect to employees 
covered by this Enterprise Bargaining Agreement. 

(4) In accordance with the terms of the January, 1992 
State Wage Case Decision further wage or salary increases 
shall not be made during the term of this Enterprise 
Agreement, except when consistent with a State Wage Case 
Decision. 

21.—Heavy Fabrication Work. 
(1) The Transfield—A.S.I. Marine Support Facility is an 

ideal facility for assembly and load-out of marine struc- 
tures—e.g. risers, process modules, jackets—particularly 
for the off-shore oil and gas industry. Transfield—A.S.I, has 
the skills to undertake this work. Under this Enterprise 
Agreement work done on such manufacture, assembly and 
load-out work on marine and other structures will be at 
normal wage rates and conditions pertaining to Transfield— 
A.S.I, shipbuilding and ship repair work. 

(2) Major engineering projects equal to the Rankin A or 
Goodwin do not apply. 

22.—Non Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other plant or enterprise, including those within the 
Transfield Group of Companies. 



23.—Duration. 
The life of this Agreement shall be 12 months from the 

date it is signed by the parties. A review will be programmed 
in advance of the expiry of the Agreement with the aim of 
maintaining continuity until registration of a new Agree- 
ment. The parties shall continuously monitor the application 
of the Agreement. 

N.B. This Agreement shall come into force from the 
beginning of the first pay period commencing on or after the 
2nd day of April, 1993 and shall remain in force until 24th 
October, 1993. 

Signatures to Agreement— 
MEWU 
W. RICHARDSON, Shop Steward. 
K. PECKHAM, President. 
J. SHARP-COLLETT, State Secretary. 
CMEU 
H. TENARDI, Shop Steward. 
J. AITKEN, Organiser. 
SUA 
F. PASQUARELLI, Shop Steward. 
W. PRITCHARD, State Secretary. 
ASI (WA) PTY LTD 
J. GALLAGHER, General Manager. 

TRANSFIELD CONSTRUCTION PTY LTD 
WA DIVISION WORKSHOPS (K WIN ANA) 

ENTERPRISE BARGAINING AGREEMENT 
No. AG 11 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transfield Construction Pty Ltd (WA Division) 

and 
The Metals and Engineering Workers' Union—Western 

Australia. 
No. AG 11 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 April 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 11 OF 1993. 
HAVING heard Mr P. Cooke on behalf of the Applicant and 
Mr F. Logan on behalf of the Respondents, and by consent, 
the Commission being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the following schedule titled the Transfield 
Construction Pty Ltd WA Division Workshops 
(Kwinana) Enterprise Bargaining Agreement Number 
AG 11 of 1993, signed for me for identification, be 
registered as an Enterprise Bargaining Industrial 
Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement will be referred to as Transfield 

Construction Pty Ltd WA Division Workshops (Kwinana) 

Enterprise Bargaining Agreement Number AG 11 of 1993. 

1A.—State Wage Case Principles. 
In accordance with the terms of the January 1992 State 

Wage Case decision there shall be no further wage increases 
for the life of this Agreement. 

(1) It is a condition of this Agreement that there shall be 
no further wage increases for its life except when consistent 
with a State Wage Case decision. 

(2) The parties to the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
application by other parties to be joined to this Enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

(5) No provisions in this Agreement shall operate to cause 
any employee a reduction in ordinary time earnings, or to 
cause a departure from the standards of the Western 
Australia Industrial Relations Commission in regard to 
hours of work, annual leave with pay or long service leave 
with pay. 

2.—Arrangement. 
1. Title 

1A. State Wage Case Principles 
2. Arrangement 
3. Application of the Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Purpose of Agreement 
8. Single Bargaining Unit 
9. Consultative Committee Role 

10. Safety Committee Role 
11. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
12. Rates of Pay 
13. Enterprise Bargaining Principles 
14. Renewal of Agreement 
15. Reclassification 
16. No Extra Claims 

Signatories 

3.—Application of the Agreement. 
This Agreement shall apply at the establishment of 

Transfield Construction Pty Ltd WA Division (Kwinana) 
and Hope Valley Road Workshops, Leath Road and Hope 
Valley Road, Western Australia, in respect of all employees 
engaged in any occupations, industries or callings specified 
in the Metal Trades (General) Award 1966 No. 13 of 
1965—Part 1 and the Metal Trades (Transfield Pty Ltd 
Western Australia Division) Order No. 1941 of 1990. 

4.—Parties Bound. 
The Parties to this Agreement are: 

(1) Employer: Transfield Construction Pty Ltd WA 
Division Workshops Western Australia. 

(2) All employees engaged in any occupations as 
specified in the Metal Trades (Transfield Pty Ltd 
Western Australia Division) Order No. 1941 of 
1990. 

(3) The organisation of employees being the Metal 
and Engineering Workers' Union (WA Branch). 

5.—Date and Period of Operation. 
This Agreement shall operate from the beginning of the 

first pay period to commence on or after the 2nd day of 
April, 1993 and shall remain in force until the 1st day of 
November, 1993. 

6.—^Relationship to Parent Award. 
(1) This Agreement is to be read and interpreted in 

conjunction with the Metal Trades (Transfield Pty Ltd 
Western Australia Division) Order No. 1941 of 1990, The 
Metal Trades (General) Award 1966 No. 13 of 1965—Part 
1 in respect of those employees covered by the abovenamed 
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award and order provided that where there is any inconsis- 
tency this Agreement shall prevail to the extent of the 
inconsistency. 

(2) This Agreement is to be ratified by the Western 
Australian Industrial Relations Commission. During ratifi- 
cation of this Agreement the Metal Trades (Transfield Pty 
Ltd Western Australia Division) Order No. 1941 of 1990 
shall also be varied or renewed to reflect the wage rates in 
effect in this Agreement. The Metal Trades (Transfield Pty 
Ltd Western Australia Division) Order No. 1941 of 1990 
shall continue in place in the same terms as previously 
existed in the Metal Trades (Transfield Pty Ltd Western 
Australia Division) Order No. 1941 of 1990 in respect of all 
other conditions excepting wage rates and Clause 9.— 
Adjustment of Rates. 

7.—Purpose of Agreement. 
The purpose of this Agreement is to achieve improve- 

ments in respect of productivity, flexibility and efficiency 
of the company operations at the workshops there by making 
the company more competitive in terms of local industiy, 
national and international competitiveness. The parties 
agree that the operation of the Consultative Committee and 
Workshop Health and Safety Committee is to be improved 
to assist communication in respect of Work Practices, 
Quality of Work, Safety Performance, Industrial Relations 
and Training. 

Consultative Committee and Safety Committee objec- 
tives are included in the body of this Agreement and are to 
be used to assist in achieving these goals. 

All areas of operation have been discussed during these 
negotiations. These areas arc broken up into categories, 
those being: 

— Work Practices 
— Quality of Work 
— Safety Performance 
— Industrial Relations 
— Training 

All parties recognise that improvement must be made in 
the above broad areas to successfully achieve real and 
demonstrable gains in productivity, flexibility and effi- 
ciency in the workshops operations. 

8.—Single Bargaining Unit. 
The Enterprise Agreement is in accordance with the 

decision in the January 1992 State Wage Case and has been 
negotiated with the majority union on site within a single 
bargaining unit. The single bargaining unit takes the form 
of a Consultative Committee which is properly constituted 
and with aims and objectives consistent with the Enterprise 
Agreement. 

9.—Consultative Committee Role. 
A joint Consultative Committee has been established to 

facilitate this Enterprise Agreement The role of the 
Committee is: 

(1) Assist communication to all company employees 
to improve employee relations, encourage em- 
ployee participation by employees putting forward 
productivity ideas/areas where work patterns, 
organisation can be improved. 

(2) Assist with developing a training programme that 
can meet the skills needs of the company, promote 
multi-skilling and give opportunity for employees 
to develop new skills and upgrade existing skills 
as required within the company operation. 

(3) Recommend individual employees for training 
and monitor ongoing effectiveness of training. 

(4) Assist and promote all areas of the Enterprise 
Agreement. 

10.—Safety Committee Role. 
The role of the Safety Committee is to be further refined 

and encouraged to assist the company in achieving higher 
standards of safety. The current role of the Safety 
Committee is to be expanded as follows: 

(1) Facilitate consultation and co-operation between 
employer and employees. 

(2) To keep informed on health and safety standards (in 
workplaces of a comparable nature) and to make recommen- 
dations on rules and procedures relating to Health and Safety 
in accordance with the Occupational Health Safety and 
Welfare Act 1984 and Regulations 1988. 

(3) To discuss and recommend to the company and 
employees safety programmes. 

(4) To keep information at hand regarding hazards at the 
workplace. 

(5) To consider changes which may effect employee 
health and safety. 

(6) To assist the company and employees by actively 
encouraging via the health and safety representatives full 
and complete use of all personal protective equipment 
provided at all times without any individual or group 
exception. 

(7) To assist the company and employees via the health 
and safety representatives by conducting regular inspections 
of the workplace. Thereby reporting awl rectifying any 
safety hazards, poor work practices or other concerns. 

(8) To assist the company and employees in developing 
an "ownership of safety" by all individuals and to reduce 
Lost Time Frequency rates during the life of this Agreement. 

(9) To assist the company and employees to resolve 
"bonafide" safety issues that may arise in accordance with 
the Occupational Health Safety & Welfare Act 1984 and 
Regulations 1988. 

11.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

A. Work Practices—Flexibility of Labour Hire 
(1) Whilst it is the company's normal practice to 

employ labour directly the company requires, due 
to the peaks and troughs nature of the work, that 
its workshops are allowed flexibility in the 
employment of labour. 

(2) It is agreed that Labour Hire contractors may be 
employed as required to meet the cyclic nature of 
the work being performed or when particular skills 
are in short supply and time constraints or delivery 
schedules do not allow for practical and economi- 
cal training of existing employees. 

(3) If a concern is raised by the workforce during the 
employment of labour via Labour Hire contractors 
it will be processed via the Consultative Commit- 
tee as per Clause 9.—Consultative Committee 
Role herein. 

(4) Labour hire will be an agenda item at Consultative 
Committee Meetings. The company will provide 
relevant information as required. 

Note: Status quo re union membership to 
remain. 

B. Work Practices—Electronic Funds Transfer of Wages 
(1) Electronic Funds Transfer of Wages is to com- 

mence from the first pay period immediately 
following the signing of the Agreement herein (or 
as soon as available thereafter) for all wages 
employees. 

(2) Employees may nominate a maximum of two 
bank accounts for wages to be deposited into. 

(3) Money will available for withdrawal from 8.00am 
the day following lodgement of wages. 

C. Work Practices—Overtime. 
(1) No person(s) will engage in one-in-all overtime 

practices/bans and overtime will be made availa- 
ble as required by the company to an individual 
or group regardless of the "standard" hours being 
worked in the shop at that time. 

(2) Overtime rosters will not operate but a record of 
overtime will be kept and used to ensure that 
where possible based on skills and productivity 
requirements all persons will receive an equitable 
share of overtime. 
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(3) Notwithstanding the above a review of the 
standard working week currently in place at this 
enterprise may occur. The purpose of this review 
is to achieve a more flexible standard working 
week (workload commitments allowing) and 
greater productivity for the enterprise whilst 
allowing increased leisure time for the workforce. 
The consultative committee as per Clause 9.— 
Consultative Committee Role herein will act as 
the consultative mechanism if this process occurs. 

D. Work Practices—Repetitive Tasks, Machine Opera- 
tion and Oxycutting. 

Provided that the requirements of the Metal Trades 
(General) Award 1966 No. 13 of 1965—Part 1—Clause 
35.—^Training, Company and quality requirements are met 
it is agreed that all persons will perform duties which are 
peripheral or auxiliary to their main tasks including those 
of a routine or general nature; thereby enabling employees 
to be utilised to the maximum extent. 

E. Quality of Work. 
The goal is to achieve correct and accurate work the first 

time, lb enable this to be achieved the following measures 
in concert with accreditation to AS 3902 will be put in place. 

(1) On receipt of job/order a meeting will be held with 
the Consultative Committee to explain in general 
terms the 'job' requirements, the overall schedule; 
explain particular quality requirements related 
specifically to the job and to obtain ideas from the 
Consultative Committee and workforce on any 
ways to better perform the job/task. 

(2) Strict adherence to welding parameters by all 
welders is required with welders being made 
responsible to check that welds are cleaned, free 
of undercut, spatter and comply with the Welding 
Procedure Specification. 

(3) After flame cutting all dross to be removed and 
ground before passing onto the assembly process. 
Drilling, all burrs to be removed by the driller, 
Boilermaking—all temporary attachments and 
tacks are to be removed and/or cleaned. Boiler- 
makers to check accuracy of their work prior to 
"checker" checking. Each individual is to dress 
his own work/part of the job/task. 

F. Safety Performance. 
Supplementary to the Occupational Health Safety and 

Welfare Act 1984. 
(1) It is agreed that greater emphasis is to be placed 

on safety by all personnel. Utilisation of the Safety 
Committee is to be improved as set out in point 
10 herein. A greater self regulation by the 
workforce is required to achieve better safety 
performance. 

(2) The goal is to establish ownership of the safety 
programme by all persons and establish a self 
regulatory approach to safety where person(s) do 
not have to be requested or reminded to take care, 
use protective equipment provided etc. 

(3) The overall aim is to reduce Lost Time Injury 
Frequency rates quarter by quarter within the 
twelve months from the date of this Agreement. 
Reduction of Lost Time Injury, Overall Injury and 
Accident/Incident experience will be presented to 
and discussed with the Safety Committee. Meas- 
ures will agreed where necessary to improve 
performance. Full co-operation will be required 
from all personnel in respect to safe work 
practices including safety equipment and PPE 
(Personal Protective Equipment). 

G. Industrial Relations 
The workshop(s) employees reaffirm their commitment 

to use the Disputes resolution procedures as described herein 
at all times and thus avoid interruption to the performance 
of work and the consequential loss of production and wages. 

Disputes Procedure 
(1) Discussions between the employee/s concerned 

(and Shop Steward if requested) and the immedi- 
ate supervisors. 

(2) Discussions involving the employee/s concerned, 
the Shop Steward and the employer representa- 
tive. 

(3) Discussions involving representatives from the 
state branch of the union(s) concerned and the 
employer representatives. 

(4) Discussion involving senior union officials (State 
Secretary) and the Senior Management represen- 
,tative(s). 

(5) There shall be an opportunity for any party to raise 
the issue to a higher stage. 

(6) Either party will give the earliest possible advise 
to the other party of any issue or problem which 
may give rise to a grievance or dispute. All 
relevant facts shall be clearly identified and 
recorded throughout. At least seven days shall be 
allowed for all stages of the discussions to be 
finalised. 

(7) No bans or limitations will be placed on the 
performance of work while the disputes procedure 
is being followed. At least seven days shall be 
allowed for all stages of the discussions to be 
finalised. 

(8) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the workshops. 

(9) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis- 
pute. 

Note 1: Nothing in this disputes procedure 
precludes procedures laid down under the Occupa- 
tional Health Safety and Welfare and Regulations 
1988 in respect to a bonafide safety concern or 
issue. 

Note 2: In the event that an employee is 
individually terminated for reasons other than 
retrenchment or redundancy the union reserves its 
rights in respect of a claim for "unfair dismissal". 
In this instance the parties agree that a time frame 
for discussions that is less than seven days may 
be appropriate. 

H. Training Programme. 
It is agreed that the company will continue to train 

personnel for tasks/jobs/procedures as and when required. 
Training schedules/targets will be discussed with the 
Consultative Committee prior to finalisation to ensure input 
from the workforce. 

Training requests and/or recommendations may be made 
to or by the Consultative Committee for consideration by the 
company. 

Topics which may be covered during the next financial 
year include: 

— Scaffolding in Workshops 
— Rigging in Workshops 
— Welding Skills—Manual Handling 
— Profile/CNC Operation 

Topics may be added or deleted as necessary to meet 
production/safety requirements. Any topics not covered will 
be put forward to the following financial year. 

I. Measurement of Improvements in Productivity, Flexi- 
bility and Efficiency 

As per the points listed herein: 
— Work Practices 11A—11D 
— Quality of Work HE 



— Safety Performance 11F 
— Industrial Relations 11G 

It is agreed that measurement is required to quantify 
whether actual improvements are occurring. 

(1) Work Practices—the Consultative Committee 
will meet as specified in Clause 9.—Consultative 
Committee Role of this Agreement and at regular 
intervals as necessaiy to discuss this Enterprise 
Agreement. There will be discussion of all areas 
of the Enterprise Agreement and any difficulties 
arising from any area (including work practices) 
will be quantified, a solution agreed and actions 
put into place to remedy or correct the problem(s). 

(2) Quality of Work—work quality is to be addressed 
as per point HE and as further needs arise. 
Defects will be measured and quantified as a 
percentage of total manhours. The initial three 
month period will be used to establish a costcode 
rework tracking system and to establish a rework 
percentage base figure. From this base line target 
improvement figures will be agreed and set by the 
Consultative Committee. 

Should defect rates exceed set targets, the 
Consultative Committee shall agree an action plan 
to enable the enterprise to achieve quality targets. 
If set targets are not met during the life of the 
Enterprise Agreement during regular meetings 
and as part of 'Renewal of Agreement Discus- 
sions' further actions will be formulated to ensure 
quality standards are met. 

(3) Safety Performance—is to be addressed as per 
point 1 IF. The Enterprise Agreement requires an 
improvement in LTI figures during the first twelve 
months of the Enterprise Agreement 

Safety performance is measured and will be 
reported to the Consultative Committee. 

Current LTI figures will be discussed and a LTI 
target set during the first three months of the 
Enterprise Agreement During regular meetings 
and as part of 'Renewal of Agreement Discus- 
sions' actions as necessary will be formulated to 
ensure safety standards are met 

(4) Industrial Relations—as per point 11G, Industrial 
Relations disputes procedures are reaffirmed. 
Industrial Relations performance shall be meas- 
ured as hours lost from industrial disputes. 

Lost time will be quantified as: 
— > 1.5% of manhours lost 
— 0.1% to 1.5% of manhours lost 
— 0% of manhours lost 

Lost time targets are set as 0.1% to 1.5%. 
Should the target be exceeded the next Consulta- 
tive Committee meeting will discuss the reasons 
why this has occurred and an action plan 
formulated to prevent a similar situation recurring. 
Additionally the Consultative Committee will 
meet immediately it becomes apparent a dispute 
may occur to attempt to prevent any lost time due 
to disputation. Avoidance of Industrial Dispute is 
required of all parties. The MEWU reserves its 
rights in respect of State or National MEWU 
approved stoppages/action. 

12.—Rates of Pay. 
(1) In accordance with this Enterprise Agreement refer- 

ence No. AG 11 of 1993 operating successfully and a 
continued commitment from all parties a wage increase of 
4.5% shall be payable from the beginning of the first full pay 
period to commence on or after the 2nd day of April, 1993 
as ratified by the Western Australian Industrial Relations 
Commission. 

(2) Reviews of the operation of this Enterprise Agreement 
shall occur (conducted by the Consultative Committee) one 
month prior to the expiry of nine months of operation of this 
Agreement. The Consultative Committee shall meet, review 

and if necessary produce an action plan to ensure the 
continued success of the Enterprise Agreement. 

The payments specified in Clause 12.—Rates of Pay shall 
be payable as the total hourly rate of pay (including all 
special rates and provisions) for all purposes of the Metal 
Trades (Transfield Pty Ltd Western Australia Division) 
Order No. 1941 of 1990 but excluding Attendance Bonus as 
applicable at the date the Agreement is ratified. The Tool 
Allowance quantum applicable under the Metal Trades 
(Transfield Pty Ltd Western Australian Division) Order No. 
1941 of 1990 shall only be adjusted in accordance with the 
Tool Allowance expressed under the Metal Trades (General) 
Award 1966 No. 13 of 1965—Part 1 and the expense related 
allowances principle of the state wage fixing principles. 

(3) Wage Rates 
Existing Wage Increase 4.5% (2/4/93) 

Gassification Base Additional Total Base Additional Ibtal 
Rate Allowance Rate Rate Allowance Rate Welder Special Class 451.40 29.40 480.80 471.71 30.72 502.43 

Boilermaker—the greater part 
of whole time is Existing 
Wage Increase 4.5% 
(2/4/93) Classification Base 
Additional Total Bare Addi- 
tional Total Rate Allowance 
Rate Rate Allowance Rate 
occupied in marking off and/ 
or template making 447.10 29.40 476.50 467.22 30.72 497.94 
Welder—First Gass/Boiler- 
maker Fitter/Machinist First 
Class 442.% 29.40 472.30 462.83 30.72 493.55 
Certified Rigger 414.60 29.40 444.00 433.26 30.72 463.98 
Rigger, other 402.30 29.40 431.70 420.40 30.72 451.12 
Machinist—Second Class 394.00 29.40 423.40 411.73 30.72 442.45 
Tool and Material Storcman 388.70 29.40 418.10 406.19 30.72 436.91 
Tradesman's Assistant/ 
Grinder 377.50 29.40 406.90 394.49 30.72 425.21 

Note: The above rates of pay are: 
1. In respect of Enterprise Bargaining Agreement 

increases only. 
2. Should personnel be transferred to or be re- 

employed on to a construction site(s) prevailing 
site rates of pay will apply. 

3. Reclassification: Rates of pay to be used as base 
rates for reclassification will be as per the rates 
when agreed as per Clause 15 herein. 

4. The Total Rate shown in Wage Rates above is 
calculated by adding the Base Rate and the 
Additional Allowance. The Additional Allowance 
after the implementation of the increases shown 
is $30.72 per week. 

13—^Enterprise Bargaining Principles. 
The parties to this Agreement will meet the terms of: 

(1) This Agreement for the duration of this Agree- 
ment notwithstanding the provisions of any 
Award, Order or Industrial Agreement by which 
they are covered. 

(2) The parties to this Agreement will oppose the 
joining of other parties to this Enterprise Agree- 
ment 

14.—Renewal of Agreement. 
The provisions of this Agreement shall not continue in 

force for more than nine months from the date ratified by 
the Western Australian Industrial Relations Commission. 

Discussions between the parties will occur one month 
prior to the expiry of the nine months of operation of this 
Agreement to review and if necessaiy produce an action plan 
to ensure continued success of the Enterprise Agreement and 
with a view by all parties to renew this Enterprise 
Agreement. 

On expiry of this Agreement if renewal does not occur it 
is recognised that any payment increase of wages previously 
gained from this Agreement, from enterprise productivity, 
efficiency and flexibility improvements will cease. 

15.—Reclassification. 
It is agreed between the parties that the rates of pay which 

are to form the base rates for reclassification purposes are 
not necessarily the rates as expressed in Clause 12.—Rates 
of Pay in the Agreement herein. 
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The Kwinana Strip companies (those companies bound by 
individual similar Orders) operating in the Kwinana area, 
the Chamber of Commerce and Industry of Western 
Australia and the unions represent may agree suitable base 
rates of pay to be used as the agreed base for reclassification 
purposes. These agreed base rates may be less than the rates 
expressed in subclause (3) of Clause 12.—Rates of Pay 
herein. Notwithstanding the above, no employee shall suffer 
a reduction in pay as a result of reclassification. 

16.—No Extra Claims. 
In accordance with requirements of the Enterprise 

Bargaining Principle stated by the Western Australian 
Industrial Relations Commission in the Reasons for Deci- 
sion in matter No. 1752 of 1991 there shall be no further 
wage or salary increase for the life of this Agreement except 
when consistent with a State Wage Case decision. 

Signatories. 
Signed: D. Amara, Transfield Construction Pty. Ltd. WA 

Division. 
Wimess: A. Tomich. 
Signed: J. Sharp-Collett, Metal and Engineering Workers 

Union (WA Branch). 
Wimess: A. Piromali. 

UNITED CONSTRUCTION PTY LTD NELSON 
POINT DEVELOPMENT PROJECT (ENTERPRISE 

BARGAINING) AGREEMENT 
No. AG 19 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
United Construction Pty Ltd and Another. 

No. AG 19 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 April 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 19 of 1993. 
HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australia and The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch and Mr P. Stillman on behalf of United Construction 
Pty Ltd, and by consent, the Commission being satisfied that 
the matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the following schedule titled the United 
Construction Pty Ltd Nelson Point Development 
Project (Enterprise Bargaining) Agreement AG 19 of 
1993, signed for me for identification, be registered as 
an Enterprise Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Tide. 

This Agreement shall be referred to as the United 
Construction Pty Ltd Nelson Point Development Project 
(Enterprise Bargaining) Agreement AG 19 of 1993. 

2.—Arrangement. 
1. Tide 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Non Precedent 
9. State Standards 

10. Demarcation 
11. Rest and Recreation Leave 
12. Workforce Meetings 
13. Dispute Resolution Procedure 
14. Wages 
15. Cessation of Provisions of Agreement. 
16. No Extra Claims 

Schedule I—Union Parties. 

3.—Application of Agreement. 
This Agreement will apply at the Nelson Point Develop- 

ment Project Port Hedland in respect of United Construction 
Pty Ltd and their employees who are employed on 
construction work at the site and bound by the following 
Awards and to the Unions listed in Schedule I hereof. 

Metal Trades (General) Award 1966 No. 13 of 
1965—Part II Construction. 

Engine Drivers (Building and Steel Construction) 
Award No. 20 of 1973. 

4.—Parties Bound. 
(1) The parties to this Agreement are— 

1. The Employer—United Construction Pty Ltd. 
2. All employees as specified in Clause 14 hereof. 
3. Unions as named in Schedule I to the Agreement. 

(2) The parties are bound by the terms of this Agreement 
throughout its duration and shall oppose the addition of any 
other parties to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall operate on and from the 4th day of 

January, 1993 and shall remain in force only for the duration 
of the Nelson Point Development Project. 

6.—Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with those Awards named in Clause 3.— 
Application of Agreement in respect of those employees 
covered by such Awards, provided that where there is any 
inconsistency this Agreement shall prevail to the extent of 
the inconsistency. 

7.—Single Bargaining Unit. 
This Enterprise Agreement is in accordance with the 

Decision in the January 1992 State Wage Case and has been 
negotiated with the Unions on site within a single bargaining 
unit under the auspices of the Heads of Agreement on a 
framework for Enterprise Bargaining, negotiated between 
Contractors and Unions to apply on the Nelson Point 
Development Project at Port Hedland. The Nelson Point 
Development Project shall be deemed the 'enterprise' and 
the 'single bargaining unit' shall mean the Unions named 
as parties to this Agreement, United Construction Pty Ltd 
and its direct employees, and designated sub-contractors and 
their employees working on the Nelson Point Development 
Project site. 

8.—Non Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other project, plant or enterprise. 

9.—State Standards. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in standards set by the Western Australian Industrial 
Relations Commission for hours of work, annual leave or 
long service leave. 
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10.—Demarcation. 
If a dispute arises between unions over demarcation, work 

shall continue on the pre-dispute basis while the issue is 
being resolved. There shall be no disruption to work in any 
form and if the issues in dispute cannot be resolved by 
discussion, the matters should be referred to the Western 
Australian Industrial Relations Commission for determina- 
tion. 

11.—Rest and Recreation Leave. 
Rest and recreation leave is a 10-weekly entitlement 

which may be brought forward or extended so as not to 
disrupt critical work. Variation of the entitlement date is to 
be by mutual agreement between the employee and United 
Construction Pty Ltd and shall not affect the integrity of the 
10-weekly cycle. 

12.—Workforce Meetings. 
24 hours notice of Union workforce meetings shall be 

given to the employer. Where such meetings are convened 
to discuss Union matters or other issues they shall occur at 
the most convenient time for programming of work, 
i.e.—prior to commencement of work, shift breaks, lunch 
time or smoko. 

13.—Dispute Resolution Procedure. 
For the duration of the Nelson Point Construction Project, 

the following procedures shall be exhausted when industrial 
disputes and grievances arise between individual employ- 
ees, workforces or Contractors. 

(1) Where a grievance arises the matter shall initially 
be discussed between the employee or employees 
concerned and, if the employee so desires, his/her 
Union delegate and the employee's immediate 
supervisor. 

(2) If the grievance is still unresolved by the 
discussions referred to in subclause (a) hereof, the 
Union delegate shall discuss and attempt to 
resolve the dispute with the Contractor's site 
management representative. 

(3) Where the above discussions fail to resolve the 
matter of concern, it shall be referred to the 
Contractor's senior management representative 
and the appropriate full-time Union official. The 
parties shall then initiate steps to resolve the 
grievance as soon as possible while work contin- 
ues as normal. 

(4) If the grievance is still not resolved, either party 
may refer the matter to the Western Australian 
Industrial Relations Commission, provided that 
any party reserves the right to refer an issue to the 
Western Australian Industrial Relations Commis- 
sion at any time. 

(5) While the steps in subclauses (1), (2), (3) and (4) 
hereof are being undertaken work shall continue 
in accordance with normal procedures, provided 
that a Contractor shall not require an employee to 
work in an unsafe environment and no employee 
shall work in a manner which puts his/her safety 
or the safety of any other person on site at risk. 

(6) If the steps outlined in subclauses (1), (2) and (3) 
hereof do not resolve the dispute, then within 
seven working days a meeting shall be convened 
between the Unions, Contractors and their repre- 
sentatives with the objective of resolving the 
disputed issue. 

(7) Where an employee is to be terminated for 
disciplinary reasons, the Contractor shall have 
discussions with the site delegate employed by 
that Contractor, or the local Union representative, 
prior to the termination becoming effective. 

14.—Wages. 
Classification Old Wage 4.5% New Wage 

Rate Increase Rate 
S S $ 

METAL TRADES (GENERAL) 
AWARD 1966 No. 13 of 1965— 
PART II—CONSTRUCTION: 
Instrumentation and Controls 

Tradesperson 
Instrument Tradesperson—Com- 

plex Systems 
Instrument Tradesperson 
Scientific Instrument Maker 
Welder—Special Class 
Welder 
Electrician—Special Class 
Electrical Fitter 
Electrical Installer 
Boilermaker 
Tradesperson, the greater part of 

whose time is occupied in 
marking off and/or template 
making 

Mechanical Tradesperson—Spe- 
cial Class 

Tradesperson 
Pipe Fitter 
Fitter—Refrigeration 
Fitter—Window Frame 
Motor Mechanic 
Machinist, Engineering— 

First Class 
Second Class 

Certificated Rigger or Scaffolder 
Rigger or Scaffolder—Other 
Tool and Material Storeperson 
Tradesperson's Assistant 
Tradesperson's Assistant who 

from time to time uses a grind- 
ing machine 

Lagger— 
1st six months' experience 
2nd and 3rd six months' experi- 

ence 
4th and 5th six months' experi- 

ence 
Thereafter 

Grinder using portable machine 
Crane Attendant and Dogman 
Labourer 
ENGINE DRIVERS (BUILDING 
AND STEEL CONSTRUCTION) 
AWARD No. 20 of 1973 
Mobile Crane Operators— 

Up to 8 tonnes 
8—15 tonnes 
15—40 tonnes 
40—80 tonnes 
80—100 tonnes 
100—140 tonnes 
140—180 tonnes 
180—220 tonnes 
Over 220 tonnes 
Tbwer Crane 

15.—Cessation of Provisions of Agreement. 
The provisions of this Agreement shall cease on 

completion of the Nelson Point Development Project 

16.—No Extra Claims. 
This enterprise bargaining agreement provides no further 

wage or salary increase for its life, except when consistent 
with a State Wage Case decision. 

Schedule I. 
Union Parties to Agreement. 

Metals and Engineering Workers' Union—Western Aus- 
tralia, 1111 Hay Street, West Perth WA 6005 

Construction, Mining, Energy, Timber Yards, Sawmills 
and Woodworkers' Union of Australia (W.A. Branch), 
Henley House, 102 Beaufort Street, Perth WA 6000 

519.80 23.40 543.20 

471.50 21.20 492.70 
460.20 20.70 480.90 
460.20 20.70 480.90 
451.50 20.30 471.80 
443.00 19.90 462.90 
471.50 21.20 492.70 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 

447.20 20.10 467.30 

471.50 21.20 492.70 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.00 19.90 462.90 
443.0) 19.90 462.90 

443.00 19.90 462.90 
394.00 17.70 411.70 
414.60 18.70 433.30 
402.40 18.10 420.50 
388.70 17.50 406.20 
374.50 16.90 391.40 

377.50 17.00 394.50 

373.60 16.80 390.40 

377.10 17.00 394.10 

381.50 17.20 398.70 
384.00 17.30 401.30 
381.60 17.20 398.80 
402.40 18.10 420.50 
353.70 15.90 369.60 

447.30 20.10 467.40 
457.60 20.60 478.20 
466.40 21.00 487.40 
473.30 21.30 494.60 
478.60 21.50 500.10 
486.40 21.90 508.30 
496.70 22.40 519.10 
510.60 23.00 533.60 
528.50 23.80 552.30 
490.40 22.10 512.50 
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Signatories. 
Signed for and on behalf of— 
United Construction Pty Ltd. 

M. S. SMITH. 
Date 25/3/93. 

The Construction, Mining, Energy, 
Timber Yards, Sawmills and 
Woodworkers' Union of Australia— 
W.A. Branch 

NEIL FLYNN. 
Date 23/3/93. 

The Metals and Engineering 
Workers' Union—W.A. 

K. PECKHAM. 
Date 26/3/93. 

PUBLIC SERVICE 

ARBITRATOR— 

Awards/Agreements- 
Variation of— 

HOSPITAL SALARIED OFFICERS' AWARD 1968 
No. 39 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salared Officers Association 
of Western Australia (Union of Workers) 

and 
Royal Perth Hospital, and Others 

No. P 29 of 1993. 

COMMISSIONER J.A. NEGUS. 
14 April 1993. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the Applicant 
and Mr S.M. Billing on behalf of the Respondents, the 
Commission, being satisfied that the claim complies with 
the terms of the General Order of the Commission No. 1752 
of 1992 dated 31 January, 1992, and pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers' Award 1968 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 1st 
day of January 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Public Service Arbitrator. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Tide 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Area 
5. Tferm 
6. Definitions 
7. Membership of Union 
8. Contract of Service 
9. Salaries 

10. Payment of Salaries 
11. Higher Duties 
12. X-Ray Staff 
13. Hours 
14. Overtime 
15. Meal Money 
16. Holidays and Annual Leave 
17. Short Leave 
18. Sick Leave 

18A. Maternity Leave 
19. Long Service Leave 
20. Motor Vehicle Allowances 
21. Travelling 
22. Transfers 
23. Travelling Time 
24. Relieving or Special Duty 

24A. Travelling, Transfers and Relieving Duty—Rates 
of Allowance 

25. Removal Allowance 
26. Dirty Work 
27. Dispute Setdement Procedure 
28. Shift Work 
29. Protective Clothing and Uniforms 
30. District Allowance 
31. Child Allowance 
32. Channel of Communication 
33. Board of Reference 
34. Part-Time Workers 
35. Property Allowance 
36. Casual Workers 
37. Deduction of Union Subscriptions 
38. Leave to Attend Union Business 
39. Trade Union Training Leave 
40. Introduction of Change 
41. Skills Acquisition 

Schedule A—Minimum Salaries 
Schedule B—Classification to Salaries—Conver- 

sion Table 
Schedule D—Classification and Grading of 

Workers in Clerical and Administrative Divi- 
sions 

Schedule E—Classification and Grading of Work- 
ers in General Division 

Schedule F—Classification and Grading of Work- 
ers in Professional Division 

Schedule G—List of Respondents—Party to the 
Award 

Schedule H—^Extended Area of Operation 
2. Clause 9.—Salaries: 

A. Delete paragraphs (2)(k), (2)(1) and (2)(m) and 
insert in lieu thereof the following: 
(k) Any employee employed in the calling of 

Podiatrist, Medical Imaging Technologist, 
Nuclear Medicine Technologist or Radiation 
Therapist prior to October 10, 1989 and 
classified at Level 5 on that date will be 
eligible to receive a personal allowance to 
Level 6 first year where their position is 
classified Level 3/5 at January 1, 1993. 

This provision shall not apply to employ- 
ees employed on or after October 10, 1989 
or who were classified Level 5 after that date. 

B. Renumber paragraph (2)(n) to read (1). 

11049-4 
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3. Clause 14.—Overtime: Delete subclause (13) and 
insert in lieu thereof the following: 

(13) A Medical Imaging Tfcchnologist employed at a 
hospital employing no more than two Medical 
Imaging Technologists may be required by the 
employer to hold himself available for duty 
outside of normal working hours in accordance 
with the following provisions:— 
(a) No restriction shall be placed on the Medical 

Imaging Technologist's movements but he 
shall be required to advise the hospital of his 
whereabouts while he remains in the metro- 
politan area or in the country town in which 
he is employed. 

(b) Before a Medical Imaging Tfechnologist 
leaves the metropolitan area or the country 
town in which he is employed, he shall 
advise the hospital of where he may be 
located in his absence, how he may be 
contacted if necessary and the approximate 
duration of his proposed absence. 

(c) Subject to paragraph (d) of this subclause the 
Medical Imaging Tfechnologist shall be avail- 
able to provide an emergency service only 
and shall only be called into work by a 
Doctor who is giving treatment and who, in 
the course of that treatment, determines that 
x-rays are required urgently to ensure the 
proper care and management of the patient. 

(d) Where, because of the nature of the emer- 
gency treatment being given, it is not 
possible for the Doctor to personally contact 
the Medical Imaging Tfechnologist, another 
person may contact the Medical Imaging 
Technologist and request the Medical Imag- 
ing Tfechnologist's attendance on the Doc- 
tor's behalf. 

(e) A Medical Imaging Technologist called into 
work in accordance with paragraphs (c) and 
(d) of this clause shall attend at the required 
location to perform the service as soon as 
practicable following receipt of the call. 

(f) A Medical Imaging Technologist who is 
required by the employer to hold himself 
available for duty outside of normal working 
hours in accordance with this subclause shall 
be entitled to an allowance equivalent to 
11.5% of the rate applicable, from time to 
time, in respect of classification Level 3 First 
Year as contained in Schedule C of this 
Award. 

(g) A Medical Imaging Tfechnologist who is 
required by the employer to hold himself 
available for duty outside of normal working 
hours and who is recalled to work shall be 
paid overtime at the appropriate overtime 
rate in accordance with this clause. 

(h) A Medical Imaging Technologist who is 
required by the employer to hold himself 
available for duty outside of normal working 
hours in accordance with this subclause may 
also be placed 'on call' by the employer in 
accordance with the 'on call' provisions 
contained in subclause (10) of this clause. 
Payment for any such 'on call' duties shall 
be at the rate prescribed in subclause (10) (a) 
(ii) of this clause, and shall be in addition to 
the availability allowance prescribed in para- 
graph (f) above. 

(i) Notwithstanding the foregoing provisions of 
this award where the employer and the Union 
agree, in writing, emergency availability 
services may be provided in those hospitals 
where more than two Medical Imaging 
Technologists are employed. 

4. Schedule A.—Minimum Salaries: Delete the text prior 
to the salary table in paragraph (3)(a) and insert in lieu 
thereof the following: 

(a) Employees, who possess a relevant tertiary level 
qualification, or equivalent as agreed between the 
Union and the employers, and who are employed 
in the callings of Architect, Audiologist, Bio 
Engineer, Chemist, Dietitian, Engineer, Medical 
Laboratory Tfechnologist, Librarian, Occupational 
Therapist, Physiotherapist, Physicist, Pharmacist, 
Clinical Psychologist, Psychologist, Research Of- 
ficer, Scientific Officer, Social Worker, Speech 
Pathologist, Podiatrist, Medical Imaging Tfechnol- 
ogist, Nuclear Medicine Technologist, Radiation 
TTierapist, or any other professional calling as 
agreed between the Union and employers, shall be 
entitled to Annual Salaries as follows: 

5. Schedule G.—List of Respondents: Delete this sched- 
ule and insert in lieu thereof the following: 

Schedule G. 
List of Respondents—Party to the Award. 

Party to the Award: 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers). 
Respondents: 
The Boards of Management of: 

Royal Perth Hospital 
Wellington Street 
Perth WA 6000 
Sir Charles Gairdner Hospital 
Verdun Street 
Shenton Park WA 6008 
Fremantle Hospital 
Alma Street 
Fremantle WA 6160 
Princess Margaret Hospital 
Thomas Street 
Subiaco WA 6008 
King Edward Memorial Hospital 
Bagot Road 
Subiaco WA 6008 
Perth Dental Hospital 
Goderich Street 
Perth WA 6000 
Beverley Districk Hospital 
Beverley WA 6304 
Boddington District Hospital 
Boddington WA 6390 
Bridgetown District Hospital 
Bridgetown WA 6255 
Bruce Rock Memorial Hospital 
Bruce Rock WA 6418 
Corrigin District Hospital 
Corrigin WA 6375 
Cunderdin District Hospital 
Cunderdin WA 6407 
Dalwallinu District Hospital 
Dalwallinu WA 6609 
Dumbleyung District Hospital 
Dumbleyung WA 6350 
Gnowangerup District Hospital 
Gnowangerup WA 6335 
Goomalling District Hospital 
Goomalling WA 6460 
Harvey District Hospital 
Harvey WA 6220 
Jerramungup District Hospital 
Jerramungup WA 6337 
Kalamunda District Community Hospital 
Kalamunda WA 6076 
Kellerberrin Memorial Hospital 
Kellerberrin WA 6410 



73 W.A.I.G. 

Kojonup District Hospital 
Kojonup WA 6395 
Kondinin District Hospital 
Kondinin WA 6367 
Kukerin District Hospital 
Kukerin WA 6352 
Kununoppin and District Hospital 
Kununoppin WA 6489 
Moora District Hospital 
Moora WA 6510 
Morawa District Hospital 
Morawa WA 6623 
Mullewa District Hospital 
Mullewa WA 6630 
Murray District Hospital 
Pinjarra WA 6208 
Nannup District Hospital 
Nannup WA 6275 
Narembeen District Hospital 
Narembeen WA 6369 
Norseman District Hospital 
Norseman WA 6443 
North Midlands District Hospital 
Three Springs WA 6519 
Northampton District Hospital 
Northampton WA 6535 
Northcliffe District Hospital 
Northcliffe WA 6262 
Numbala-Nunga—Derby Nursing Home and Hospital 
Derby WA 6721 
Pemberton District Hospital 
Pemberton WA 6260 
Pingelly District Hospital 
Pingelly WA 6308 
Plantagent District Hospital 
Mt Barker WA 6324 
Quairading District Hospital 
Quairading WA 6383 
Ravensthorpe District Memorial Hospital 
Ravensthorpe WA 6346 
Rottnest Island Hospital 
Rottnest WA 6161 
Southern Cross District Hospital 
Southern Cross WA 6426 
Upper Blackwood and Districts Soldiers' 
Memorial Hospital 
Boyup Brook WA 6224 
Warren District Hospital 
Manjimup WA 6258 
Williams District Hospital 
Williams WA 6391 
Wongan Hills District Hospital 
Wongon Hills WA 6603 
Wyalkatchem-Koorda and Districts Hospital 
Wyalkatchem WA 6485 
Yalgoo District Hospital 
Yalgoo WA 6635 
Yarloop District Hospital 
Yarloop WA 6218 

And to the Minister for Health 
3rd Floor, "C" Block 
189 Royai Street 
East Perth WA 6004 
Being the Board of Management of:— 
Albany Regional Hospital 
Armadale-Kelmscott District Hospital 
Augusta District Hospital 
Bentley Hospital 
Broome District Hospital 
Bunbury Regional Hospital 
Busselton District Hospital 
Carnarvon District Hospital 

Collie District Hospital 
Dampier Hospital 
Denmark District Hospital 
Derby Regional Hospital 
Donnybrook District Hospital 
Dwellingup Nursing Post 
Esperance District Hospital 
Exmouth District Hospital 
Geraldton Regional Hospital 
Hawthorn Hospital 
Kalgoorlie Regional Hospital 
Katanning District Hospital 
Kununurra District Hospital 
Lake Grace District Hospital 
Laverton District Hospital 
Leonora District Hospital 
Marble Bar District Hospital 
Margaret River District Hospital 
Meekatharra District Hospital 
Menzies Nursing Post 
Merredin District Hospital 
Mount Henry Hospital 
Mount Magnet District Hospital 
Narrogin Regional Hospital 
Newman Hospital 
Norseman District Hospital 
Northam Regional Hospital 
Onslow District Hospital 
Osbome Park Hospital 
Paraburdoo Hospital 
Pemberton District Hospital 
Port Hedland Regional Hospital 
Rockingham-Kwinana District Hospital 
Roebume District Hospital 
Sunset Hospital 
Swan District Hospital 
Telfer Nursing Post 
Tom Price Hospital 
Wagin District Hospital 
West Kambalda Nursing Post 
Wickepin District Hospital 
Wiluna Nursing Post 
Wittenoom District Hospital 
Woodside Maternity Hospital 
Wooroloo Hospital 
Wyndham District Hospital 
York District Hospital 

THE POLICE AWARD 1965 
No. 2 of 1966. 

THE ABORIGINAL POLICE AIDES AWARD 
No. R31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

Minister for Police. 
No. P 10B of 1991. 
No. 1294B of 1991. 

The Police Award 1965. 
No. 2 of 1966. 

The Aboriginal Police Aides Award. 
No. R31 of 1979. 

COMMISSIONER S.A. KENNEDY. 
16 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: By these applications the Western 
Australian Police Union of Workers (hereinafter "the 
Union") seeks respectively to vary The Police Award 1965 
and The Aboriginal Police Aides Award. In all significant 
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respects the variations sought to the latter award are 
contingent on the case for variation to the former. For that 
reason what follows is a summary only of the variations 
sought to the major award (The Police Award 1965) in the 
Union's amended schedule. 

Some of the variations sought go to matters of definition, 
clarity of expression, consequential variations, variations to 
the travelling relieving and camping allowances, a change 
in the hours clause to express an entitlement in terms of 
hours per annum in lieu of days per annum, an express 
inclusion of an entitlement to long service leave on a pro 
rata basis for part time employees and some minor 
amendments. These are not contentious. The Union also 
seeks various increases to the salary rates apply to existing 
ranks. The increases sought range from 1.49% to 2.77%. The 
Minister for Police (hereinafter' 'the Respondent") endorses 
these increases. 

It is noted that the Respondent's schedule of amendments 
includes a number of additional definitions for the purposes 
of Clause 5 of the major award. These were not spoken to 
by either party. They are not taken any further here. 

There are fundamental differences between the parties on 
matters which go to other variations sought to Clause 
6.—Salaries by the Union in its amended schedule and the 
schedule in answer provided by the Respondent. 

First, the Union effectively seeks to include three new 
classifications in the award providing for officers in the 
ranks of senior constable, sergeant and senior sergeant who 
are country resident officers in charge. The rates it seeks to 
have apply would be a flat increase of $4000.00 per annum 
on top of the annual salary for each rank. The rates would 
be all up. Other amendments to the award contingent on an 
acceptance of this claim are sought. The Respondent objects 
to the claim for the new classifications. 

Second, the Union seeks to include a full range of 
performance increments across ranks beyond those already 
included in the clause. The Respondent opposes this. 

Third, the Respondent seeks to vary paragraph (c) of 
subclause (5) to delete reference to appointment "to a salary 
point within the constables range" and provide for the 
appointment of previous employees being re-engaged to be 
at a rank and salary to be determined by the Commissioner 
of Police. The Union opposes this amendment. 

Finally there is disagreement between the parties as to 
operative date to apply in respect of those variations to the 
respective awards which are agreed and otherwise. The 
Union seeks an operative date of the 29 January 1993 
whereas the Respondent seek an operative date of the 9 
March 1993. 

The fact of a dispute between the parties on all these 
issues as distinct from the respective particulars in each case 
is not particularly remarkable save the case of the dispute 
over the rank performance increments sought to be 
expressed in the award by the Union. These variations go 
to the heart of what the parties commonly call "overlapping 
pay scales". In essence this involves a performance based 
incremental scale available within ranks at no less than two 
yearly intervals. It is a concept developed and pursued by 
senior management of the Western Australian Police force 
for a number of years. It has been a core element of a 
package of restructuring involving police officers which has 
involved a fundamental change from a service based 
seniority system of promotion through the ranks and the 
introduction of merit based promotion in lieu. The implem- 
entation of overlapping pay scales means a police officer, 
subject to performance appraisal involving a period of not 
less than two years could be awarded a bonus for work 
within a rank. Subject in each instance to performance, a 
maximum of ten bonuses would be available across no less 
than 20 years of service. The Union's claim here actually 
represents a progression of a concept first raised in the 
Commission nearly two years ago as part of the package, lb 
now is has been pursued by these parties on a consent basis. 

It is in this context that the dispute which now exists 
needs to be viewed. The applications here are actually raised 
on the basis that they represent the final phase of a three 
phase course formally embarked on by the parties, by 

agreement, in 1991. By that time the parties had been 
engaged in discussions over months about a work value 
wage claim of the Union outstanding since 1989. Various 
work practice arrangements, efficiency initiatives and award 
variations were sought by the Respondent in the course of 
these discussions. 

The result of all this was an agreement between the Union 
and Respondent in September 1991 on the work value claim. 
It can be summarised as follows. The Respondent, while 
reserving a position on the question of a final outcome from 
the work value claim offered wage increases ranging from 
2%—5% at that time with any further increases to be subject 
to progression of 26 items which were then specified (and 
which have become commonly identified as "the initia- 
tives"); albeit it was emphasised that this specification did 
not inhibit the raising of any other matters. 

The Union, while similarly reserving its position on any 
final outcome from its work value claim, accepted the offer 
at that time and the parties jointly approached the 
Commission seeking endorsement of the attendant award 
variations on a "special case". 

The applications proceeded pursuant to the "special 
case" considerations provided for the then Wage Fixing 
Principles. In October 1991 the Commission varied the 
awards as sought. In the reasons which issued then the 
Commission had this to say in summing up the agreed 
course identified then by the parties: 

It is now noted that in considering these applications 
the Commission has had the advantage not only of 
extensive submissions by the Union (endorsed by the 
Respondent) but also of detailed and comprehensive 
evidence in support of those submissions from three 
witnesses called by the Union. The witnesses were the 
consultant on the training and development of members 
of the WA police force, Mr T.J. McArthur, the 
Commissioner of Police, Mr B. Bull and Dr Lawson 
Savery, who is the Associate Professor in human 
resource management at Curtin University and who 
specialises in industrial relations. 

Through these witnesses' testimony and a wide 
range of exhibits the Union demonstrated the follow- 
ing: the degree of changes and the processes of changes 
in policing work and organisation in recent years; the 
prospects for continuing changes and the justification 
of these; the increase in the level and range of what is 
termed community policing; the increasing and diverse 
community expectations of the police force; the 
situation vis a vis work and work value assessments to 
date so far as other state police forces in Australia are 
concerned; the increasing level of co-operation and 
interdependency between those forces; die extent to 
which the WA police force actually carries out police 
work attendant on federal laws; the level and extent of 
training and development within the WA police force 
relative to police forces in other states and relative to 
standards generally in the community; the progress 
towards implementing further changes and improve- 
ments in the range and level of training; the ongoing 
reference to international innovations and develop- 
ments in the design of courses; the changes in 
operational needs and the manner in which these are 
met; the devolution of responsibility; and the implica- 
tion of some of these changes for country police work 
as well as in areas of operation which might be termed 
specialist. 

The parties reserve their respective positions on the 
final outcome of the work value claim by the Union 
which when filed in 1989 was for increases of 30% in 
the rates. In that reservation the Respondent empha- 
sises that while the increases sought here were 
acknowledged as interim so far as the final outcome 
was concerned, the course of an interim adjustment of 
rates now in the terms agreed upon was justified on 
merit but was also warranted by die caution necessary 
to avoid any 'double-counting'; and particularly so 
given the moves towards a horizontal pay scale. 
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The Commission was told that the horizontal pay 
scale was a key factor in the parties' agreement. The 
concept had been proposed initially by the Respondent 
and subsequently endorsed by the Union. The Commis- 
sion was told that its introduction enabled a number of 
options. First, it will allow police officers who have 
reached a certain level of rank and accompanying level 
of experience as well as expertise to continue to utilise 
those acquired skills most effectively so far as the 
Respondent is concerned but without the corollary lack 
of further opportunity for the officer to improve 
contractual benefits; that lack being the existing 
situation. Second, the Commission was told, this 
change will enhance the opportunities to progress 
through the ranks. And third, it will enable experienced 
officers to play a mentor role to recruits and will 
facilitate those officers taking up more responsibilities 
so far as guidance and counselling is concerned. 

Another agreed change is the introduction of part 
time employment which, it was said, will enhance 
flexibility for the employer in particular. Other flexibil- 
ity measures include the lessening of the disincentives 
for persons seeking to re-join the force, the removal of 
restrictions on changes to rosters and the decentralisa- 
tion of the ability to roster to meet local or operational 
contingencies. 

The concept of limited function personnel, such as 
radio operators, as a regular feature of the force is one 
which the parties are pursuing in the interests of more 
effective use of skills without the current disincentives 
resulting from loss of opportunity to improve condi- 
tions. It is acknowledged that in some instances the 
progression of this concept will require amendments to 
the Police Act. 

Other issues include the divesting of non-police 
functions to civilian personnel, a rationalisation of 
approaches regarding off duty personnel and voluntary 
work, changes to the long service leave provisions to 
accord with public sector conditions, the rationalisation 
of identified duplicated tasks, consideration of the 
rationalisation of ranks, the rationalisation of allow- 
ances, the proper reflection of existing conditions in the 
Awards, the movement to a single award albeit 
involving all the current union coverage, changes to the 
higher duties clause in the light of achievements 
towards horizontal salary bands and dispute resolution 
procedures. 

The parties here have an agreement on merit-based 
promotion. This is identified by the Union as a 
particularly significant innovation. 

The parties have documented their agreement re the 
implementation of specified changes by set dates or, in 
some instances, on the basis of reasonably held 
expectations. 

The Respondent put submissions in support of the 
Union so far as the background to the agreement 
reached for the purposes of this matter, the detail of that 
agreement and the situation prevailing so far as other 
state police forces are concerned. Like the Union the 
Respondent reserves the right to argue so far as any 
final determination of work value is concerned. And the 
Respondent emphasised that it did not see the 
identification of some 25 items per the agreement as 
an end of the process of identifying and undertaking 
other initiatives. 

So far as the basis on which the work value increase 
is agreed, it is understood that both parties recognise 
that the agreed proposal represents a conclusion that 
work value changes since 1983 (the point of the last 
such assessment) warrant at least the proposed in- 
creases and that the situation in the period from 1983 
is to be the subject of further review which may, in fact, 
lead to further proposals for increases justifiable and 
distinct from those increases in rates incorporated in the 
Awards already since that year. 

[(1991) 71 WAIG 2538-9]. 

The case put by the parties in that instance was 
persuasive. The claim for a work value increase in salaries 
was found to have merit. The parties agreed course of 
progression of the initiatives, with the agreed increases in 
salary rates being implemented no less than 6 months apart, 
was adopted by the Commission subject, however, to a 
further hearing in each instance. 

In January 1992, the parties returned to the Commission. 
Again they sought variations to the award in the context of 
the package agreed between them. Again, after hearing, the 
common position was endorsed and the variations sought 
were achieved. It is noted that the reasons for decision which 
issued at that time included the following comments: 

Both parties have put detail before the Commission 
on the effect of the salary increases sought and on the 
concept of and impact of 'overlapping pay scales' 
[Exhibits 2, 3, 7, A and B]. The costs involved in the 
increases sought here and the prospective increases 
which remain within the package and which the parties 
agree should be phased in with completion in January 
1993, have been identified. Savings resulting from 
some of the changes agreed and sought to be 
implemented here, such as the ability to have rostered 
days off taken with regard to operational needs with 
consequential savings on relief staffing costs, have 
been identified. The absorption of an industry allow- 
ance, the annual reviewing of allowances and other 
changes in the methods of applying aspects of 
remuneration have been identified. 

The significance of the overlapping pay scales was 
again emphasised and the relationship between the 
implementation of these and the second and third stages 
of promotion by merit in the force is acknowledged. 
The parties agree that the overlapping pay scales would 
secure considerable progress in utilising existing skills 
at a level in the interests of the delivery of the ends of 
the police force while allowing of the employees so 
engaged being appropriately rewarded. Points of entry 
were identified, with the Respondent identifying 
transition arrangements. 

There is no doubt that the implemenation (sic) of the 
overlapping pay scales remains a significant step in the 
context of the parties' agreement. At this point the 
implementation of these is a contingency for the 
parties. What is intended for the purpose of achieving 
this is on the record of the proceedings here. It will not 
be taken further in the determination of these applica- 
tions but the outcome obviously will be a matter to be 
raised subsequently before the Commission. 

Having regard for the record and what is before me 
on this occasion I am satisfied that the applications to 
vary the two awards should be ratified. It is noted that 
this conclusion does no more than dispose of a further 
part of the package as agreed earlier between the parties 
and put before the Commission. 

It is noted that the parties have identified further 
matters for discussion and implementation. It is noted 
that these are described as "fine tuning". It is noted 
that the Applicant says that its agreement to phase in 
the further salary increases is a recognition of the cost 
impact of the total and that it should not be construed 
as a concession that more or other than those work 
value and structural efficiency matters already raised 
and (now) largely settled, can be raised as precondi- 
tions to the further claims proceeding by consent. 

Having regard for the submissions and the record the 
determination of these claims will include an order for 
divisions which allow of the next of further stages of 
the package to be considered separately but in the 
context of the record of the total claims to date. 

[(1992) 72 WAIG 257 at 258], 
The parties came before the Commission again in the middle 
of 1992 in respect of the package. At this time they disagreed 
over the extent and range of implementation of the various 
initiatives. Conferences were held. Further discussions 
ensued. Agreement was finally reached and, again, the 
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parties jointly sought variations to the award including 
salary increases. It is noted that two issues which are now 
in dispute were the subject of specific reference in the 
reasons for decision which issued then; namely, the matter 
of rank for any person re-engaged as a police officer and the 
overlapping pay scales. Only the former was in dispute then. 
The subject of performance appraisal for the purposes of the 
overlapping pay scales was extensively canvassed through 
witness evidence in these proceedings. The reasons which 
issued then included reflection on both of these: 

It is noted that so far as the agreement that 
re-engagement of prior police officers in the WA 
service is concerned, the Union asserts that if such 
persons are re-engaged it opposes that occurring at 
senior constable level whereas the Respondent asserts 
that there is no award restriction on such a course and 
would see it as a decision for the Commissioner of 
Police. 

The stating of these respective positions here does 
not go to any examination of them on merit The issue 
may not arise in practice. The parties may resolve it 
anyway if it does. What is clear though is that it should 
not be allowed to inhibit proper achievement of 
potential of the force and its members. 

But by far the most significant initiative in the total 
package is the introduction of a horizontal career 
structure in concert with the extension of merit based 
promotion. The latter is to be via what the parties call 
Stages 2 and 3 on top of the merit promotion practices 
already in place since 1987 and will include in the 
process the end of the rank of first class sergeant. 

The change would result in a police officer having 
two means of pursuing better pay and conditions; one, 
through pursuing promotion up through the ranks and 
the other through pursuing performance based pay 
increments within a rank. 

In essence the horizontal structure will mean that 
there will be opportunities for police officers to achieve 
bonus increments within the ranks of senior sergeant, 
constable and sergeant at intervals of two years. But the 
achievement of the increments is not to be automatic 
and it is not to be based on the length of service and 
it is not to be based on the length of time since a 
previous increase in salary occurred. It is to be based 
on appraisal of the individual within the period. 

Evidence of the Respondent's intentions on the 
application of the horizontal pay structure and the 
system of appraisal was given by the Assistant 
Commissioner for Personnel Management, Mr P.O. 
McGregor. 

He described the origins of the initiative, the 
development of the concept and the likely benefits for 
the police force. So far as this last is concerned he 
emphasised that it would encourage the participation 
of mature police officers within all levels, including 
walking the street on beats; would be an incentive to 
officers to maintain performance and develop; would 
reward experience and remove the pressure to pursue 
areas of work simply because they were avenues of 
promotion up through the ranks; would enable the 
development of a mentoring role within a rank; and 
would improve morale by rewarding on the basis of 
high performance at all levels. 

Within each two year period between increments 
becoming available, the individual is to be appraised 
three times at intervals of 6-8 months by his or her 
direct supervisor. The appraisals will be centrally 
administered and will be monitored by the planning and 
evaluation unit and, as well, it is intended to subject 
between 5-10% of the appraisals to in depth scrutiny. 
By these means the Respondent intends to maintain the 
integrity of the appraisals as measures of performance. 
Thus if there is any marked divergence between the 
appraisal outcome and the review process, there will be 
a follow up. No quotas have been set; this serving. 

according to the evidence of Mr McGregor, to 
underline the intention to truly reward performance and 
the absolute need to ensure that the appraisals provide 
true measures of that. 

For the Respondent, Ms Zupanovich emphasised 
that so far as the horizontal pay structure is concerned, 
it has always been understood by the parties that it was 
contingent on certain conditions. These were identified 
as follows. 

First, that the merit based promotion stages 2 and 3 
had to be formally in place. (These were implemented 
on 15 July 1992). Second that the system of appraisal 
had to be credible and not capable of being subverted 
into some sort of automatic, service-based increment 
system. To ensure this the Respondent intends to fully 
assess the appraisal system as developed to now prior 
to implementation (with the means of this to be 
finalised by 14 August 1992) and with the transition 
arrangements for die two years which will elapse 
before any opportunity for increment arises. Third, no 
additional resources are to be required for implementa- 
tion of the overlapping pay scales. Fourth, that the 
parties reach agreement on the transition arrangements 
in the light of the deletion of the first class sergeant 
position. 

I have no doubt that the development of the 
opportunity for incremental increases based on per- 
formance within ranks along with merit promotion is 
a significant initiative. There is no question that its 
existence will depend on its integrity in practice. 
Fundamentally that will depend on the integrity of the 
appraisal process. That will require constant and 
in-depth monitoring by senior management. Manage- 
ment clearly intends that that will be the case and has 
the tools to insist on it. The proof of the intention, of 
course, will be in the testing and reviewing and that is 
not a matter for the Commission at this point. 

However I make it quite clear that the ratification of 
these applications so far as the initiatives of the 
horizontal pay structure is concerned, can only be 
justified on the basis that the ensuing appraisals are 
truly performance appraisals and that checks and 
balances are incorporated within the system to ensure 
that the proper standards are not reduced or converted 
to mere time serving. Should that integrity be absent 
or inadequate then the justification for the structure 
disappears. And the award should be varied to reflect 
that at that time. 

It is noted that the Respondent's management 
intends to clearly set down the parameters of the 
scheme for all its employees and will take steps to 
ensure not only that it is well understood by those who 
would be directly affected by it either as individuals, 
or as supervisors but as by all senior management as 
well. It is presumed that the Union will play a 
significant part in this educative role too. It seems to 
me though that the parties might also usefully express 
within the award the basis on which the structure is 
erected so that no one can point subsequently to an 
award provision as somehow implying an increment 
increase is due merely by virtue of the holding of a rank 
and the canying out of the duties of that rank for a 
period of time. 

[(1992) 72 WAIG 2031 at 2032-3]. 
As already noted, the dispute over the point at which 

former police officers could be re-engaged continues and is 
raised here for arbitration. It is dealt with subsequently. 
Much more serious, however, is the dispute which now 
exists over the overlapping pay scales because of its integral 
nature in the package agreed between the parties. 

As has been identified a number of times on transcript, 
the whole settlement of the work value wage claim first 
raised in 1989 was based on identified changes to work in 
the Western Australian force and then referenced to rates 
applying in the Victorian police force. But as the advocate 
for the Respondent put it, these rates were not simply 
adopted. They were "discounted". Thus, by agreement, the 
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parties pursued phased-in salary increases at the same time 
as the "initiatives"; one of the most significant of which 
included the horizontal pay structure now in dispute. These 
were pursued with the total outcome over time to include 
disposal of the wage claim. 

The Union now seeks expression of the overlapping pay 
scales in the awards. The Respondent now opposes this. 

In support of its position the Union questioned the bona 
fides of the Respondent by referring to the history of the 
whole claim in the Commission, reiterated its support for the 
total package, reiterated its acceptance that the system of 
increments must be performance based and not automatic, 
rejected any contention that sufficient progress had not been 
made on the 26 initiatives and reiterated that the implemen- 
tation of performance based horizontal incremental scales 
was integral to the implementation of merit protection so far 
as it was concerned. The Commissioner of Police, Mr B. 
Bull was summoned by the Union to give evidence. He told 
the Commission, again, that the initiative for the introduc- 
tion of performance based increments within ranks had been 
taken up years ago by senior management in the police 
force; that it was seen as an effective and very important 
means of improving morale, standards and efficiency within 
the police force; that various cost benefits in areas such as 
transfers could be expected from it; that he strongly 
supported its implementation; and that he accepted all the 
recommendations of the report by Mr Kevin Gaitskell into 
the management of the performance appraisal system 
completed in January 1993 were necessary to ensure its 
integrity. Mr Bull acknowledged that the proper manage- 
ment of the performance based horizontal increments would 
include costs but he saw this as a matter of management 
priorities. 

Mr Bull also gave evidence of the degree to which some 
of the other initiatives sought in the package had been 
implemented. Included in this were his observation that 
some, such as limited function police had not been possible 
to implement because expected amendments to legislation 
had not occurred. He said that divesting of non-police 
functions such as court attendance had not occurred because 
alternatives external to the police force had not been secured 
and "civilisation" of some police functions had been 
inhibited by budgetary constraints. In respect of the other 
two issues in dispute Mr Bull told the Commission that be 
considered the discretion as to the rank to be applied was 
his and that so far as resident officers in charge in country 
stations were concerned there was a clear anomaly in the 
working conditions which the police force needed to correct. 

The Union's argument in respect of the country resident, 
officers in charge is essentially that an anomaly exists, that 
after investigation which included a survey and overtime 
records it has concluded that the most practical, effective 
and reasonable way of dealing with this is to add a flat 
$4,000.00 to the salary rates; which figure has been arrived 
at by having regard for an average overtime worked for years 
and shift penalties. 

Its argument in respect of the rank to apply to re-engagees 
is to the effect that it had an agreement with the Respondent 
that limited this to constable ranks and that this agreement 
had been reflected in the award. It opposed any change. 

As to operative date, the Union asserts that its claim 
should be upheld here because it was in position to proceed 
in late January, and its members should not now be denied 
as a consequence of delays which were beyond its control. 

I turn now to the Respondent's arguments. 
First the matter of the rank to be applied to re-engagees. 

It is asserted that it was always held that this was a matter 
for the discretion of the Commissioner of Police and that the 
Union's assertion of award rights is wrong. 

Second, the Respondent acknowledged that there is an 
anomaly so far as country resident officers in charge are 
concerned which should not be allowed to continue but, it 
was submitted, the Union's remedy is not appropriate. TTie 
Respondent didn't have a remedy but sought time to propose 
one to the Union. 

Third, and most significantly, the matter of the perform- 
ance based increments within ranks. The Respondent's 

argument, so far as I am able to apprehend it, seems to be 
that the Commission should reject the Union's claim in this 
respect because (a) the scheme would not work; (b) it was 
too expensive now with the estimate of $11 million over 10 
years (reiterated in the last phase case some 6 months 
earlier) being superseded by an estimate of $25 million; (c) 
not enough initiatives had been implemented or fully 
implemented; (d) it had been rejected by government; (e) it 
would create problems; (f) the merit promotion system stood 
alone; (g) it was not an integral part of the package; (h) it 
would or could cause "flow ons"; (i) it was too revolution- 
ary; and (j) there were serious and valid concerns not 
envisaged before. 

Mr Kevin Gaitskell was called to give evidence on behalf 
of the Respondent Mr Gaitskell, who has had considerable 
experience in assessing and implementing performance 
appraisal systems in the public sector since the mid 1980s, 
was called in by the Minister for Police in late 1992 as an 
external expert to conduct an independent broadbased 
review to assess to viability or efficacy of the systems of 
management planned for the implementation of overlapping 
pay scales and the management practices to apply. He 
reported to the Minister on that in January 1993. That report 
is before the Commission. Mr Gaitskell made more than 20 
recommendations designed to provide greater integrity to 
the management of performance appraisal during its 
implementation and over time. It is noted that well as 
constant fine tuning, Mr Gaitskell recommended that 
another independent review overall be conducted within 
three years of implementation. It is also noted that Mr 
Gaitskell's enquiry was limited in its terms. It did not extend 
to an evaluation of the concept. 

Mr Gaitskell, who I found to be a very careful and 
considered witness, clearly confined his evidence within the 
parameters of the terms of his enquiry. He clearly identified 
his conclusions as to the need for more and on-going checks 
to ensure the integrity of performance appraisal. He gave 
evidence of his conclusion that appreciation of the concept 
and its performance aspect was not commonly understood 
in the work place with some presuming that it involved 
automatic increments. He gave evidence of his conclusion 
that if all eligible personnel were actually to receive each 
increment all the time the compound cost would be $25 
million but, in stating that, Mr Gaitskell was careful not only 
to define how the figure was arrived at but also that he did 
not profess any financial or actuarial expertise. 

I must say, having regard for what is before me on the 
matter of costs, that if the $11 million cost estimate which 
has been repeatedly put to the Commission since 1991 is 
now, just six months after the last such reiteration, to be 
deemed "rubbery" as the Respondent would have it, then 
on the basis of Mr Gaitskell's evidence the estimate of $25 
million is hardly much more authoritative. As to any cost 
benefit analysis I am no more the wiser. 

But leaving all that to one side, there is a serious dilemma 
arising out of the Respondent's submissions. If the 
Respondent's position was simply that the inclusion of the 
increments in the awards as sought by the Union should not 
be proceeded on at this time on the basis that the 
management of the performance appraisals was not suffi- 
ciently settled or management and/or members of the police 
force needed further education and/or the recommendations 
of the Gaitskell report needed to be accepted and/or in place 
before implementation of the agreed initiative then the 
Commission would have a dispute perhaps over method as 
well as timing. This would be important. Quite bluntly, as 
has been stated in previous reasons for decision, the key to 
it all is the integrity of performance appraisal. A subversion 
of the principle of merit in favour of any degree of automatic 
increments would undercut the whole. If more caution in 
implementation was warranted, on the evidence, to achieve 
that necessary integrity, then that course would be endorsed 
by the Commission. But that is not the end of it because that 
is not what the Respondent argues for. 

I note the submissions as to insufficient progress in the 
implementation of initiatives as cause for the Respondent's 
objection. But, quite clearly some of the initiatives now 
complained of can only be achieved by management and are 
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not within the province of the Union at all. There was a 
submission that management personnel were members of 
the Union too and, by implication, at least, this was a factor 
in not achieving the level of implementation required. I 
don't accept this. If a manager fails to give effect to a policy 
then this is what it is: a failure in management. It should be 
dealt with at that point. That is a fundamental precept which 
should not be off loaded. Further I accept that some of the 
initiatives were contingent on changes to legislation which 
have not occurred. 

But, in any event, if the problem was lack of progress in 
some initiatives as cause for concern at the implementation 
of horizontal pay scales, then one could expect the 
Respondent to counter or identify. Then one could consider 
the perceived problem in some sort of context of remedy. 
But this has not happened. 

There is more, I do not accept the claim of possible "flow 
on" as a problem of any substance on what is before the 
Commission. There is no "nexus" that is acknowledged by 
the parties and certainly none recognised by the Commission. 
Nor can any body appearing in an arbitration tribunal in 
Australia in 1993 expect anything but amazement at a 
submission that because a pay increase has occurred some- 
where else it is warranted in the particular. Of course, if the 
concept which the parties endorsed in 1991 and have pursued 
since was to be implemented with integrity as to the 
management of the performance appraisal and the prospective 
benefits identified by witnesses in earlier cases was demon- 
strated, one would expect some notice to be taken of it in other 
sectors. It may even be copied. That is not 'flow on'. 

Nor do I accept that the concept of horizontal perform- 
ance-based increments is so particularly novel. There are 
many enterprises in the private sector which have imple- 
mented such arrangements pursuant to their restructuring. 
And the development of performance appraisal systems of 
managed progression have been a particular feature in public 
sector employment across Australia in the 1980s. This is not 
to say that the initiative here, should it proceed and 
particularly in the context of the change from seniority based 
promotion to merit based promotion which has already 
occurred in the police force, would not be very significant. 
It would. But that is to say that it should not be the fact of 
a change which inhibits. It should be a matter of the quality 
and ends to be achieved by the changes which is of account. 

The Respondent's submissions really seems to go beyond 
all this though to a rejection of the actual initiative itself as 
a concept. If that is actually the case then given the history, 
the basis on which the parties have acted in concert in the 
past to implement change, including the implementation of 
merit promotion, is undercut. A rejection of a part of the 
package would mean no agreed package. Further, given that 
to now all of this was erected out of a work value claim 
which was settled on the basis of a "discounting" which 
was to be offset, effectively, by a system of opportunity 
encompassing performance based bonuses within ranks, 
then the industrial ramifications are serious. 

Having regard for all this I have concluded that it is 
imperative that the Respondent clarify to the Commission 
and to the Union as soon as possible whether the 
submissions put in these matters amounts to a rejection of 
the initiative altogether. If that is the case then the Union 
can consider its position in that context. Or, if the 
Respondent is not rejecting the initiative itself, then the 
Respondent's actual position as to method, and timing of 
implementation of the initiative needs to be particularised, 
in terms, as soon as possible. The Union could then consider 
its position in that context. As matters stand the Union is in 
no position to react sensibly. 

Having regard for the seriousness of the industrial 
relations ramifications and to facilitate this course expedi- 
tiously, that part of the applications which goes to the 
horizontal pay scales will be divided from the claim 
pursuant to section 27(1) (s) of the Industrial Relations Act 
1979 and will be the subject of a conference shortly. At that 
conference the Respondent will be expected to spell out 
whether the position is now a rejection of the concept or not. 
If it is, then it is expected that the Respondent's position in 
relation to the viability of the other parts of "package" will 

be spelled out. If the Respondent's position is not a rejection 
of the concept then it is expected that the Respondent's 
particulars of implementation will be spelled out, in terms 
and with a time frame. Clearly the Union should await the 
outcome and then consider its position. 

I turn now to the remainder of the disputes. First the 
matter of rank for re-engagees. Whether there is proper 
expression of an agreement within the award now or not, I 
consider that the interests of merit would be better served 
if the restriction on rank was removed. The measures should 
be competence and relevant experience. These are matters 
of judgement in the particular. The Respondent's proposal 
in this respect is accepted. 

The matter of the country resident officers in charge is 
acknowledged by the Respondent to be anomalous. It has 
been known to be the case for some time. It should be fixed. 
The Respondent rejects the Union's remedy but proposes 
none and seeks time to pursue a remedy. That course will 
be allowed but subject to a time constraint, to an applying 
of the status quo in the meantime and to any remedy, either 
conciliated or arbitrated, having retrospective operation to 
the original date of hearing on the 9 March 1993. To 
facilitate this course, this dispute too will be divided from 
the claim. I caution though that this does not go in any way 
to an adverse reflection on the merit of the Union's 
proposition. That avenue remains quite open. 

So far as operative date of the other variations is 
concerned I note the respective positions of the parties. So 
far as the Union is concerned it seeks, not surprisingly, the 
date six months from the previous wage increases. But this 
was always a minimum gap and I am not persuaded by the 
submission. Nor am I persuaded by the Respondent's logic 
that the date of agreement to the claim is the key. That could 
be a recipe for delays in reaching agreement On the basis 
that it is the pursuance of the claim in hearing before the 
Commission, (an avenue which either party can access), 
which is a reasonable key consideration here the agreed 
wage increases and other variations will be ratified with 
effect from the first pay period commencing on or after the 
9 March 1993. 

Minutes will now issue. A formal notice of the conference 
to be held on the matter of rejection or otherwise of the 
concept of horizontal performance based pay scales and the 
anomaly re country resident officers in charge will be 
forwarded to the parties forthwith thereafter. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union 

of Workers 
and 

Minister for Police. 
No. P 10B of 1991. 

The Police Award 1965. 
No. 2 of 1966. 

COMMISSIONER S.A. KENNEDY. 
5 May 1993. 

Order. 
HAVING heard Mr R. Stingemore, Mr R. Stirling and Mr 
J. Bannan on behalf of the Western Australian Police Union 
of Workers and Ms V. Zupanovich and Mr P. Kelly on 
behalf of the Minister for Police, now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

That The Police Award 1965 as amended be further 
varied in accordance with the following Schedule with 
effect on and from the 9th day of March 1993. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 

2—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Tferm 
4. Area and Scope 
5. Definitions 
6. Salaries 
7. Higher Duties 
8. District Allowances 
9. Risk of Infection 

10. Travelling Allowances 
11. Relieving Allowances 
12. Transfer Allowances 
13. Allowance for Use of Employee's Own Vehicle 
14. Additional Allowances 
15. Pro Rata Payment of Allowances 
16. Prisoners Rations 
17. Hours of Duty 
18. Overtime 
19. Shift Penalties 
20. Annual Leave 
21. Fares while Travelling 
22. Long Service Leave 
23. Vacancies to be Advertised 
24. Sanitary and Water Rates 
25. Typewriters 
26. Torches 
27. Posting of Award 
28. Maternity Leave 
29. Air Conditioned Vehicles 
30. Disturbance Allowance 
31. Introduction of Change 
32. Property Allowance 
33. On Call Allowance 
34. Camping Allowance 
35. Consultative Agreement 
36. Award Modernisation 
37. Adjustment of Reimbursement Allowances 

2. Clause 5.—Definitions: Delete this clause and insert in 
lieu thereof the following: 

5—Definitions. 
"Camp of a Permanent Nature" for the purpose of 

Clause 34—Camping Allowances means single 
room accommodation in skid mounted or mounted 
type units, caravans, or barrack type accommoda- 
tion or a vessel where the following are provided 
in the camp: 

• water is freely available; 
• ablutions including a toilet, shower or bath 

and laundry facilities; 
• hot water system; 
• a kitchen, including stove and table and 

chairs, except in the case of a caravan 
equipped with its own cooking and messing 
facilities; 

• an electricity or power supply; and 
• beds and mattresses except in the case of 

caravans containing sleeping accommoda- 
tion. 

For the purposes of this definition caravans located 
in caravan parks or other locations where the above are 
provided shall be deemed a camp of a permanent 
nature. 
"Camp other than a Permanent Camp'' for the purpose 

of Clause 34.—Camping Allowance means a 
camp including a vessel where any of the 
requirements defined in a "Camp of a Permanent 
Nature" are not provided. 

"Centre" means any station from which continuous 
duty is performed but does not include the 
Criminal Investigation Branch. 

"Commissioned Officer" means an employee ap- 
pointed as such under the provisions of the Police 
Act or Police Regulations or acting as such. 

"Commissioner" means the Commissioner of Police 
appointed pursuant to the provisions of the Police 
Act. 

"Country Resident Officer in Charge" means an 
employee stationed outside the metropolitan area 
who is required to occupy departmental quarters 
attached or adjacent hereto or an employee 
relieving in such position. For the purposes of this 
definition Rottnest Island is considered outside 
the metropolitan area. 

"De-facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as 
the husband or wife of the employee on a 
bona-fide domestic basis, although not legally 
married to the employee. 

' 'Dependant'' in relation to an employee (other than for 
the purposes of District Allowance) means— 

(a) spouse, including de-facto spouse; 
(b) child/children; or 
(c) other dependent family; 

who reside with the employee or who rely on the 
employee for main support. 
"Dependant" in relation to an employee (for the 

purpose of District Allowance) means— 
(a) spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who rely on 
the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 
"Detective" means an employee who has been 

appointed as a detective who is attached to the 
Criminal Investigations Branch and includes a 
commissioned officer so attached. 

"Emergency" means— 
(a) an unforeseen urgent crisis; 
(b) serious public disorder; and 
(c) searches; 

but shall not include normal police activity or the 
prevention of payment of any penalty provision 
covered by this award or normal police duty or a 
requirement to attend court outside a rostered shift. 
"Headquarters" means the place in which the principal 

work of an employee is carried out, as defined by 
the Commissioner. 

"House" for the purpose of Clause 34.—Camping 
Allowance means a house, duplex or cottage 
including transportable type accommodation 
which are self contained and in which the facilities 
prescribed for a "Camp of a Permanent Nature" 
are provided. 

"Metropolitan Area" means all of that area within a 
fifty (50) kilometre radius of the Perth City 
Railway Station. 

"Motor Vehicle Allowances" 
The following expressions shall have the following 

meaning in respect to motor vehicle allowances— 
(a) "A year" means twelve months commenc- 

ing on the 1st day of July and ending on the 
30th day of June next following. 

(b) "Metropolitan Area'' means that area within 
a radius of fifty (50) kilometres from the 
Perth City Railway Station. 

(c) "South West Land Division" means the 
south west land division as defined by 
section 28 of the Land Act 1933-1972 
excluding the metropolitan area and the south 
west land division. 
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(d) "Rest of the State" means that area south of 
23.5 degrees latitude, excluding the metro- 
politan area and the south west land division. 

"North West" means all that part of the State north of 
the 26th parallel of latitude and shall be deemed 
to include Shark Bay. 

"Part-time Employee" means an employee who is 
regularly employed to work less than thirty eight 
(38) hours per week. 

"Partial Dependant" in relation to an employee (for 
the purpose of district allowance) means— 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who rely on 
the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any Award, Agreement or other 
provision regulating the employment of the partial 
dependant. 
"Practicable" means practicable in the fair and 

reasonable opinion of the Commissioner: pro- 
vided that if any dispute shall arise as to whether 
in any case such opinion is fair and reasonable, the 
matter in dispute shall be referred for determina- 
tion to a Board of Reference established under 
Section 48 of the Industrial Relations Act. 

"Public Event" shall be deemed to include the 
following: the Christmas/New Year Road Safety 
Campaign, Easter Road Safety Campaign, Chan- 
nel 7 Christmas Pageant, Royal Agricultural 
Society Show, 96FM Sky Show, Bindoon Rock 
Festival, Anzac Day Services and Marches, City 
to Surf Fun Run, and/or similar such events. 

"Public Interest'' means— 
(a) protection of life or property caused by 

extraordinary events; and 
(b) security for Heads of State/Public Figures 

and special events; and 
(c) searches; 

but shall not include normal police activity or the 
prevention of payment of any penalty provision 
covered by this award in normal police duty or a 
requirement to attend court outside a rostered shift. 
"Recruit in Training" means an employee undertaking 

Academy based initial training as a member of the 
police force. 

"Spouse" means mi employee's spouse including 
de-facto spouse. 

3. Clause 6.—Salaries: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof the following: 
(1) The rates payable in respect of the ordinary hours 

of duty shall be as prescribed hereunder. Provided 
that the rates prescribed for commissioned officers 
shall include allowance for duties performed 
beyond forty (40) hours per week and for work 
performed on public holidays and at weekends; 

(a) Commissioned Officer Per 
Ranks Annum 

$ 
Commander 73,307 
Chief Superintendent 71,551 
Superintendent 64,688 
Inspector—Base Rate 57,047 

(b) Sergeant Ranks 
Senior Sergeant 46,192 
Sergeant 40,500 

(c) Other Ranks 
Senior Constable 36,500 
First Class Constable 34,000 

Per 
Annum 

Constable $ 
5th year of service and 

thereafter 31,900 
4th year of service 31,000 
3rd year of service 30,100 
2nd year of service 29,000 
1st year of service 29,000 
Recruits in training 25,000 

(d) In addition to the salaries proscribed in 
this subclause employees at the ranks of 
sergeant and inspector are eligible for 
additional biennial salary increments 
subject to satisfactory performance ap- 
praisal as follows: 

Sergeants Per 
Annum 

$ 
Performance Increment 1 600.00 
Performance Increment 2 1,285.00 
Performance Increment 3 2,201.00 
Inspector 
Performance Increment 1 3,003.00 

(e) (i) Employees at the substantive rank 
of sergeant who are not qualified 
for promotion to the rank of first 
class sergeant shall be paid at the 
rate for Sergeant—Base Rate in 
paragraph (b) of this subclause. 

(ii) Employees at the substantive rank 
of sergeant and who are qualified 
for promotion to first class sergeant 
shall have past service as a sub- 
stantive sergeant up to a maximum 
of six (6) years recognised and in 
addition to the rate for Sergeant— 
Base Rate be paid an appropriate 
performance increment as pro- 
vided in paragraph (d) of this 
subclause in recognition of that 
service. 

2 years service but less than 4 
years Performance Increment 1. 

4 years service but less than 6 
years Performance Increment 2. 

6 years of service or more— 
Performance Increment 3. 

(iii) Employees at the substantive rank 
of sergeant who passed examina- 
tion for promotion to the rank of 
first class sergeant during 1992 
will translate in the same manner 
as those in subparagraph (ii) of this 
paragraph effective from the begin- 
ning of the first pay period com- 
mencing on or after the date of 
notification of results. 

(iv) Employees at the substantive rank 
of first class sergeant shall in 
addition to the rate of Sergeant— 
Base Rate be paid Sergeant Per- 
formance Increment 3 in paragraph 
(d) of this subclause. 

(v) Employees who hold the substan- 
tive rank of sergeant and the brevet 
rank of first class sergeant will in 
addition to the rate for Sergeant— 
Base Rate be paid Sergeant Per- 
formance Increment 3 in paragraph 
(d) of this subclause whilst in the 
brevet position and if qualified for 
promotion to the rank of first class 
sergeant at the time of reverting to 
sergeant revert to an appropriate 
incremental point which recog- 
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nises past service (up to a maxi- 
mum of 6 years) since his/her 
substantive appointment at ser- 
geant rank, consistent with the 
arrangement in subparagraph (ii) of 
this paragraph. 

(vi) Employees who hold the rank of 
chief inspector will in addition to 
the rate for Inspector—Base Rate 
in paragraph (a) of this subclause 
be paid Inspector Performance In- 
crement 1 in paragraph (d) of this 
subclause. 

(vii) Employees who hold the rank of 
inspector will be paid as Inspec- 
tor—Base Rate until the comple- 
tion of two (2) years substantive 
service at that rank and subject to 
a satisfactory performance ap- 
praisal be paid the additional Per- 
formance Increment 1 in paragraph 
(d) of this subclause. 

(f) Hours worked in excess of forty (40) in 
a week on a voluntary basis at sporting 
or other public events shall be consid- 
ered ordinary hours of duty and paid in 
accordance with the hourly rate pre- 
scribed in subclause (2) of this clause. 

B. Delete paragraph (c) of subclause (5) of this clause and 
insert in lieu thereof the following: 

(c) appoint the employee to a rank and salary which 
recognises the previous relevant police force 
experience. 

4. Clause 10.—Travelling Allowances: Delete this clause 
and insert in lieu thereof the following: 

10—Travelling Allowances. 
An employee who travels on official business shall 

be reimbursed reasonable expenses on the following 
basis:— 

(1) When a trip necessitates an overnight stay 
away from headquarters and the employee is 
supplied with accommodation and meals free 
of charge, reimbursement shall be in accor- 
dance with the rates prescribed in Item 1, 2 
or 3 of the Schedule attached hereto. 

(2) When a trip necessitates an overnight stay 
away from headquarters and the employee is 
fully responsible for his/her own accommo- 
dation, meals and incidental expenses and 
hotel, motel or roadhouse accommodation is 
utilised reimbursement shall be in accor- 
dance with the rates prescribed in Items 4 to 
8 of the Schedule attached hereto. 

(3) When a trip necessitates an overnight stay 
away from headquarters and the employee is 
fully responsible for his/her own accommo- 
dation, meals and incidental expenses and 
accommodation other than camping or that 
covered in subclause (1) or subclause (2) of 
this clause is utilised, reimbursement shall be 
in accordance with the rates prescribed in 
Items 9 to 11 of the Schedule attached hereto. 

(4) To calculate reimbursement under subclause 
(1), subclause (2) and subclause (3) of this 
clause for a part of a day, the following 
formulae shall apply— 
(a) If departure from headquarters is: 

before 8.00am—100% of the daily rate. 
8.00am or later but prior to 1.00pm— 
90% of the daily rate. 
1.00pm or later but prior to 6.00pm— 
75% of the daily rate. 
6.00pm or later—50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm— 
10% of the daily rate. 
I.00pm or later but prior to 6.00pm— 
25% of the daily rate. 
6.00pm or later but prior to 11.00pm— 
50% of the daily rate. 
II.00pm or later—100% of the daily 
rate. 

(c) The rate to be applied is that applicable 
for the locality/town in which the 
employee stays overnight, except for the 
final day or part thereof which is 
calculated at the rate for the previous 
overnight location. 

(5) When a trip necessitates an overnight stay 
away from headquarters and the employee is 
provided with accommodation free of charge 
but only some or no meals free of charge, 
reimbursement for the appropriate breakfast, 
lunch or dinner not provided free of charge 
shall be in accordance with the breakfast, 
lunch or dinner rates prescribed in Items 12, 
13 or 14 of the Schedule attached hereto. 

(6) (a) (i) When an employee stationed in the 
metropolitan area travels to a place 
outside of that area or an employee 
stationed outside of the metropoli- 
tan area travels to a place outside 
of a radius of twenty four (24) 
kilometres measured from the em- 
ployee's headquarters and the trip 
does not involve an overnight stay 
away from headquarters, reim- 
bursement for all meals claimed 
shall be at the rates set out in Item 
12, 13 or 14 of the Schedule 
attached hereto, subject to the 
employee's certification that each 
meal claimed was actually pur- 
chased and consumed over a recog- 
nised meal period and the em- 
ployee was outside of the respec- 
tive area for the whole of the 
recognised meal period, 

(ii) Provided that when an employee 
departs from headquarters before 
8.00am and does not arrive back at 
headquarters until after 11.00pm 
on the same day the employee shall 
be paid at the appropriate rate 
prescribed in Items 4 to 8 of the 
Schedule attached hereto. 

(b) For the purposes of this subclause: 
(i) Where an ordinary hours shift is 

being worked the recognised meal 
break in that shift shall be forty 
(40) minutes in the case of an eight 
(8) hour shift and on a pro rata 
basis where an ordinary hours shift 
of other than eight (8) hours is 
being worked. Such meal period to 
be authorised by the Officer in 
Charge to commence at some time 
within the 3rd, 4th or 5th hour of 
the shift and on a pro rata basis for 
ordinary hours shifts of other than 
eight (8) hours. 

For an ordinary hours shift only 
one (1) meal may be purchased and 
consumed over the shift; and 

(ii) Where the travel extends beyond 
an ordinary hours shift or ordinary 
hours shifts do not apply as in the 
case of a resident officer in charge 
or commissioned officers; 
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(aa) an employee travelling a min- 
imum of ten (10) hours shall 
be entitled to a further meal 
break; and 

(bb) for each further five (5) hours 
travelled from the completion 
of the previous meal break, a 
further meal break. 

(iii) In determining the appropriate rate 
for the meal where the meal period 
falls between the span of hours in 

breakfast 

Column 1 the appropriate rate 
prescribed in Column 2 shall 
apply. 

Column 1 Coiumn 2 
6.00am or later but 

before 11.00 am breakfast 
11.00am or later but 

before 4.00 pm lunch 
4.00pm or later but 

before 10.00 pm dinner 
10.00pm or later but 

before 6.00 am supper 

(7) (a) An employee stationed in the metropol- 
itan area who is disadvantaged finan- 
cially by additional travelling costs 
incurred due to a requirement to attend 
an Academy course for a period of five 
(5) days or more may be paid a special 
allowance. 

(b) Each claim is to be dealt with on its 
individual merits with the maximum 
allowable reimbursement being the rate 
prescribed in Item 1 of the Schedule 
attached hereto. 

(8) In addition to the rates contained in the 
Schedule attached hereto an employee shall 
be reimbursed reasonable incidental ex- 
penses (such as train, bus and taxi fares, 
official telephone calls, laundry and dry 
cleaning expenses) on production of receipts. 

(9) If on account of lack of suitable transport 
facilities an employee necessarily engages 
reasonable accommodation for the night 
prior to commencing travelling on early 
morning transport the employee shall be 
reimbursed the actual cost of such accommo- 
dation. 

(10) Reimbursement of expenses shall not be 
suspended should an employee become ill 
whilst travelling, provided such illness is 
recognised and approved in accordance with 
the provisions of the Police Force Regula- 
tions or this award and the employee contin- 
ues to incur accommodation, meal and 
incidental expenses. 

(11) Reimbursement claims for travelling in ex- 
cess of fourteen days (14) in one (1) month 
shall not be passed for payment by a 
certifying officer unless the Commissioner or 
his nominee has endorsed the account. 

(12) An employee stationed in the metropolitan 
area who is relieving at or temporarily 
transferred to any place within that area shall 
not be reimbursed the cost of meals pur- 
chased, but an employee travelling on duty 
within that area who for operational reasons 
is unable to return to headquarters for a 
scheduled meal and as a consequence is 
absent from his/her headquarters over the 
specified meal period shall be paid at the rate 

prescribed by Item 15 of the Schedule 
attached hereto for each meal necessarily 
purchased, provided that:— 

(a) a requirement to return to headquarters 
for a scheduled meal break would lead 
to additional travelling costs or cause 
lost working time due to travel which is 
in excess of the rate prescribed in Item 
15 of the Schedule attached hereto; 

(b) such travelling is not within the suburb 
in which the employee resides; and 

(c) the employee's total reimbursement 
under this subclause for any one pay 
period shall not exceed the amount 
prescribed by Item 16 of the Schedule 
attached hereto. 

A specified meal period for the purposes 
of this subclause shall be a med period 
authorised by the Officer in Charge to 
commence at some time within the third, 
fourth and fifth hours of the employee's 
ordinary eight (8) hour shift. 

(13) An employee travelling on an aircraft (fixed 
or rotary wing) which travels outside a radius 
of fifty (50) kilometres measured from the 
employee's headquarters and returns to the 
place of departure without landing at another 
place shall not be entitled to any allowance 
under this clause unless the trip extends for 
a period in excess of four (4) hours and the 
employee certifies he/she purchased a meal 
for consumption on the trip. Where the 
aircraft lands at other than the departure point 
and the employee purchases and consumes a 
meal the provisions of this clause apply. 

(14) Where interstate travel is involved the time 
differences are to be disregarded for the 
purposes of calculating traveUing allowances 
and Western Australian time is to be used in 
claiming allowances involving an overnight 
stay. 

(15) Where an employee claims reimbursement 
for meals or the daily rate specified for hotel 
or motel in Items 4 to 14 of the Schedule 
attached hereto the employee shall certify 
that the meals were purchased or hotel or 
motel accommodation was actually utilised. 
An employee may be required to produce 
receipts or other evidence to substantiate any 
claim. 

Meal allowances shall not apply where a 
meal is supplied without charge to an 
employee. 

(16) An employee shall only be paid one allow- 
ance for any one meal period. 

(17) When it can be shown to the satisfaction of 
the Commissioner by the production of 
receipts that reimbursement in accordance 
with the Schedule attached hereto does not 
cover an employee's reasonable expenses for 
a whole trip the employee shall be reim- 
bursed the excess expenditure. 

Schedule of Travelling Allowances. 
Item Daily Rate 

$ 
Allowance to Meet Indicental Expenses 

1 WA—South of 26 degrees South Latitude 6.50 
2 WA—North of 26 degrees South Latitude 8.40 
3 Interstate 8.40 

Accommodation Involving an Overnight Stay at a Hotel, 
Motel or Roadhouse 

4 WA—Metropolitan 118.70 
5 Locality South of 26 degrees South Latitude 93.20 



Item Daily Rate 
$ 

6 Locality North of 26 degrees South Latitude 

Broome 151.40 
Carnarvon 145.55 
Dampier 132.90 
Derby 111.75 
Eucla 111.60 
Exmouth 114.40 
Fitzroy Crossing 127.90 
Gascoyne Junction 93.40 
Halls Creek 129.90 
Karratha 155.25 
Kununurra 131.55 
Marble Bar 122.40 
Newman 164.90 
Nullagine 84.40 
Onslow 129.40 
Pannawonica 104.90 
Paraburdoo 163.90 
Port Hedland 142.40 
Roeboume 69.40 
Sandfire 95.70 
Shark Bay 107.90 
South Hedland 142.40 
Tom Price 104.40 
Thrkey Creek 85.40 
Wickham 117.90 
Wyndham KB .40 

7 Interstate—Capital Cities 

—Sydney 171.40 
—Melbourne 170.90 
—Others 148.90 

8 Interstate—Other than Capital Cities 93.20 
Accommodation Involving an Overnight Stay at Other than 

a Hotel, Motel or Roadhouse 
9 WA—South of 26 degrees South Latitude 44.35 

10 WA—North of 26 degrees South Latitude 56.10 
11 Interstate 56.10 
Travel not Involving an Overnight Stay or Travel Involving 

an Overnight Stay Where Accommodation only is 
Provided 

12 WA—South of 26 degrees South Latitude 
Breakfast 9.20 
Lunch 9.20 
Dinner 19.45 
Supper 12.60 

13 WA—North of 26 degrees South Latitude 

Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 
Supper 15.90 

14 Interstate 

Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 

Midday Meal 

15 Rate per meal 4.00 
16 Maximum reimbursement per pay period 20.00 

Deduction for Normal Living Expenses 

17 Each Adult 16.50 
18 Each Child 2.85 

Accelerated Depreciation and Extra Wear and Tear on 
Furniture and Effects 

19 Accelerated Depreciation 477.00 
20 Value of Goods 2,854.00 

5. Clause 11.—^Relieving Allowances: Delete this clause 
and insert in lieu thereof the following: 

11.—^Relieving Allowances. 
(1) An employee who is required to take up duty away 

from his/her usual headquarters within the Com- 
monwealth of Australia on relief duty or to 
perform special duty and necessarily resides 
temporarily away from the employee's usual place 
of residence shall be reimbursed reasonable 
expenses on the following basis: 

(a) Where the employee is supplied with accom- 
modation and meals free of charge, reim- 
bursement shall be in accordance with the 
rates prescribed in Item 7 of the Schedule 
attached hereto; 

(b) Where the employee is fully responsible for 
his/her own accommodation, meals and 
incidental expenses and hotel, motel or 
roadhouse accommodation is utilised; 

(i) for the first forty nine (49) days after 
arrival at the new locality reimburse- 
ment shall be in accordance with the 
appropriate rate prescribed by Items 1 to 
4 of the Schedule attached hereto; 

(ii) for the period in excess of forty nine 
(49) days after arrival at the new locality 
reimbursement shall be in accordance 
with the appropriate rate prescribed by 
Items 2 or 5 for employees with depen- 
dants or Items 3 or 6 for other employ- 
ees. Provided that the period of reim- 
bursement under this paragraph shall 
not exceed forty two (42) days without 
the approval of the Commissioner; 

(iii) the employee is required to certify that 
he/she stayed at the accommodation 
outlined in the preamble of this para- 
graph for the period claimed and may be 
required to produce receipts or other 
evidence to support the claim. 

(c) Where the employee is fully responsible for 
his/her accommodation, meals and incidental 
expenses and accommodation other then that 
covered in paragraph (a) or paragraph (b) of 
this subclause is utilised and he/she is not 
camping in accordance with Clause 34.— 
Camping Allowance of this award the em- 
ployee shall be reimbursed in accordance 
with Item 8 of the Schedule attached hereto. 

(d) Where the employee is provided with accom- 
modation free of charge and only some or no 
meals free of charge reimbursement for the 
appropriate breakfast, lunch and dinner not 
provided free of charge shall be in accor- 
dance with the appropriate breakfast, lunch 
or dinner rates prescribed in Item 9,10 or 11 
of the Schedule attached hereto. 

(e) Where an employee who is required to 
relieve or perform special duties in accor- 
dance with the preamble of this subclause is 
authorised by the Commissioner to travel to 
the new locality in the employee's own 
motor vehicle, reimbursement shall be in 
accordance with the appropriate rate of hire 
as prescribed by Clause 13.—^Allowance for 
use of Employee's Own Vehicle. Provided 
that the journey is by the shortest possible 
practical route the maximum reimbursement 
shall not exceed the cost of the fare by public 
conveyance which otherwise would be util- 
ised for such return journey. 

(2) The provisions of Clause 10.—Travelling Allow- 
ances or Clause 34.—Camping Allowance shall 
not operate concurrently with the provisions of 
this clause so as to permit an employee to be paid 
more than one (1) allowance for the same period. 
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Provided that where an employee is required to 
travel on official business which involves an 
overnight stay away from the employee's tempo- 
rary headquarters the Commissioner may extend 
the period specified in paragraph (b) or paragraph 
(c) of subclause (1) of this clause by the time spent 
in travelling or camping. 

(3) An employee who is directed to relieve another 
employee or to perform special duty away from 
the employee's usual headquarters and is not 
required to reside temporarily away from his/her 
usual place of residence shall, if not in receipt of 
a higher duties or special allowance for such work, 
shall be reimbursed the amount of additional fares 
paid by the employee in travelling by public 
transport to and from the place of temporary duty. 
Provided that reimbursement shall not exceed fifty 
(50) cents per day without the approval of the 
Commissioner. 

(4) Where it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred the 
Commissioner may approve the payment of such 
reasonable additional costs incuned. 

Schedule of Relieving Allowances, 
(a) Hotel/Motel/Roadhouse 

Rate per day Item 
(i) (ii) 

WA Locality 
Metro- South of 
politan 26 degrees 

South 
Latitude 

$ $ 
First forty-nine days 1 
after arrival at new 
locality: 118.70 93.20 
Period of relief in ex- 
cess of forty-nine 
days: 
(a) Employee with 2 

dependants 59.35 46.60 
(b) Employee without 3 

dependants 39.55 31.05 
(iii) Locality north of 26 degrees south latitude 

including Shark Bay: 
Tbwn Item 4 Item 5 Item 6 

First 49 Period of Relief in 
days after excess of 49 days 

at Employee Employee 

^ ^ SS2 

(iv) Interstate 

59.35 46.60 

39.55 31.05 

Item 5 Item 6 
Period of Relief in 
excess of 49 days 

Employee Employee 
with without 

Depen- Depen- 
dants dants 

Broome 
Carnarvon 
Dampier 
Derby 
Eucla 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Halls Creek 
Karratha 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roeboume 
Sandfire 
Shark Bay 
South Hedland 
Tbm Price 
Thrkey Creek 
Wickham 
Wyndham 

Item 4 Item 5 Item 6 
First 49 Period of Relief in 

days after excess of 49 days 

-El81 EmPloyee Employee , with without 
^ Depen- Depen- 

dants dants 

Rate per day Item 

Capital Cities— 
—Sydney 171.40 
—Melbourne 170.90 
—Others 148.90 

(v) Interstate 
Other Than 
Capital Cities— 

(b) Incidental Expenses: 7 
South of 26 degrees South 

Latitude 6-50 
North of 26 degrees South 

Latitude 8.40 
Interstate 8.40 

(c) Other Than Hotel or 8 
Motel: 

South of 26 degrees South 
Latitude 44.35 

North of 26 degrees South 
Latitude 56.10 

Interstate 56.10 
(d) Travel not Involving an Overnight Stay or Travel 

Involving an Overnight Stay Where Accommoda- 
tion only is Provided 

Rate per day Item 
$ 

South of 26 degree South 9 
Latitude 

Breakfast 9.20 
Lunch 9.20 
Dinner 19.45 

North of 26 degree South 10 
Latitude 

Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 
Interstate 11 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 

6. Clause 12.—^Transfer Allowances: Delete this clause 
and insert in lieu thereof the following: 

12.—^Transfer Allowances. 

(1) Employees transferred from one headquarters to 
another— 

(a) in the public interest; or 

(b) in the ordinary course of promotion and 
transfer; or 

(c) on account of illness due to causes over 
which the employee has no control, 

shall, if the transfer necessitates a change in the 
place of residence of the employee, be paid 
allowances in accordance with the following 
provision of this clause. 

(2) . An employee when travelling on transfer in 
accordance with subclause (1) of this clause, shall 
be paid the appropriate rate of travelling allow- 
ances in accordance with Clause 10.—Travelling 
Allowances of this award. 
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(3) (a) In the case of an employee with dependants 
the allowance prescribed by subclause (2) of 
this clause shall be payable until the end of 
the day immediately following the day of 
arrival at his new headquarters. 

(b) In addition, an employee with dependants 
who necessarily vacates his/her residence 
prior to departure for new headquarters shall 
be paid the appropriate travelling allowance 
from the time such employee necessarily 
vacates his/her residence (to be proved to the 
satisfaction of the Commissioner) until the 
time of such departure. 

(c) The provision of paragraphs (a) and (b) of 
this subclause may be applied to an employee 
without dependants when the Commissioner 
considers that to establish the new residence 
it has been necessary for the Department to 
authorise the transport of the employee's 
household furniture, furnishings, domestic 
appliances and personal effects. 

(4) Where an employee with dependants is transferred 
to headquarters at which quarters are not provided 
has not obtained reasonable accommodation for 
the transfer of his/her home at the expiration of the 
time for which travelling allowance is payable 
under subclause (3) of this clause, he/she shall be 
reimbursed actual reasonable accommodation and 
meal expenses for the employee and dependants 
less a deduction for normal living expenses at the 
rates prescribed in Item 17 and Item 18 of the 
travelling allowance schedule until obtaining such 
reasonable accommodation. Provided that such 
reimbursement shall not be made; 
(a) unless the Commissioner is satisfied that the 

employee has taken all reasonable steps to 
secure reasonable accommodation; and 

(b) for a period exceeding seventy-seven (77) 
days. 

(5) (a) Where an employee with dependants is 
transferred under the provisions of subclause 
(1) of this clause such employee shall be paid 
an allowance as prescribed in Item 19 of the 
schedule attached to Clause 10.—Travelling 
Allowances of this award for accelerated 
depreciation and extra wear and tear on 
furniture, effects and appliances for each 
occasion that an employee is required to 
transport their furniture, effects and appli- 
ances, provided that the Commission is 
satisfied that the value of household furni- 
ture, effects and appliances moved by the 
employee is at least that prescribed in Item 
20 of the schedule attached to Clause 
10.—Travelling Allowances of this award. 

(b) In the case of an employee without depen- 
dants an application for any reimbursement 
for accelerated depreciation and extra wear 
and tear on furniture and effects will be 
subject to the receipt by the employee of the 
allowance under paragraph (c) of subclause 
(3) of this clause and shall be considered by 
the Commissioner. 

(6) Where it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred by an 
employee on transfer appropriate reimbursement 
may be determined by the Commissioner. 

(7) The lodging allowance prescribed in subclause (1) 
of Clause 14.—Additional Allowances of this 
award shall not be payable during any period for 
which reimbursement is made pursuant to sub- 
clauses (4) and (6) of this clause. 

(8) An employee shall be reimbursed the Ml freight 
charges necessarily incurred in respect of the 
removal of his/her motor vehicle. 

(9) (a) Two employees who are married or living 
together as husband and wife on a bona-fide 
domestic basis and who transfer as a family 
unit from one station to another in accor- 
dance with subclause (1) of this clause shall 
not be entitled to each claim allowances of 
this award as an employee with dependants, 

(b) Where the couple share accommodation then 
only one of the employees shall receive the 
full appropriate travel allowance, whilst the 
other employee shall be paid an allowance 
which covers incidental expenses and meals 
(breakfast, dinner, lunch) as prescribed in the 
schedule attached to Clause 10.—Travelling 
Allowances of this award. 

(10) (a) Subject to paragraph (b) of this subclause, 
when an employee who is required to transfer 
in accordance with subclause (1) of this 
clause decides to travel to the new residence 
in his/her own vehicle in lieu of the reim- 
bursement provided for in subclause (8) of 
this clause, reimbursement shall be in accor- 
dance with the appropriate rate of hire as 
prescribed by Clause 13.—Allowance for use 
of Employee's Own Vehicle of this award, 

(b) (i) the journey is by the shortest practical 
route; 

(ii) the reimbursement does not exceed the 
cost of the fare of the employee's spouse 
and dependent children by public con- 
veyance which otherwise would be 
utilised for such journey; and 

(iii) where the employee's spouse and de- 
pendent children do not accompany the 
employee in the employee's own motor 
vehicle, the reimbursement does not 
exceed the cost of the employee's fare 
by the public conveyance. 

(11) (a) When an employee is not transferred from 
one station to another as provided in sub- 
clause (1) of this clause but is required by the 
Commissioner to change residences in the 
same locality outside the metropolitan area, 
the provisions of Clause 30.—Disturbance 
Allowance of this award and subclause (5) of 
this clause shall apply (but no other provi- 
sions in this clause shall apply). 

(b) The provisions of this subclause shall not 
apply to employees who change residences 
for personal reasons unless it can be estab- 
lished by the employee that the change in 
residence is beneficial to the Commissioner. 

7. Clause 14.—Additional Allowances: Delete paragraph 
(a) of subclause (1) of this clause and insert in lieu thereof 
the following: 

(a) Subject to the provisions of Clause 7.—Higher 
Duties of this award, there shall be paid to an 
employee while occupying a position or perform- 
ing any of the duties specified in Column 1 
hereunder the appropriate annual allowance pre- 
scribed in Column 2. 
Column 1 Column 2 

per annum 
$ 

Chief Superintendent (Discipline) 1,330 
Officer in Charge, Criminal Investiga- 
tion Branch 1,330 
Officer in Charge, Liquor and Gaming 
Branch 1,110 
Detectives— 
including Probationary Detectives and 
Members attached to Internal Affairs, 
Internal Investigations Section or Bu- 
reau of Criminal Intelligence Field 
Surveillance 1,225 
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Column 1 Column 2 
per annum 

$ 
Members of the Gold Stealing Detec- 
tion Staff who are not Detectives 1,225 
Member of the Liquor and Gaming 
Branch 1,000 
Sergeant in Charge, Mounted Police 
Section 435 
Playing Members, Police Pipe Band 320 
Country Resident Officer in Charge 520 

8. Clause 17.—Trackers Allowance: Delete this clause 
and renumber clauses 18 and 19 as 17 and 18 respectively. 

9. Clause 17.—Hours of Duty: 

A. Delete subclause (2) of this clause and insert in 
lieu thereof the following: 

(2) (a) For each ordinary eight (8) hour day 
worked employees shall accrue twenty 
four (24) minutes to be taken as accrued 
paid time off. Such accrued paid time 
off shall accumulate to a maximum of 
ninety six (96) hours in each twelve 
month period. 

(b) The accrued time off shall be taken at 
a time mutually convenient to the 
employee and the Commissioner at any 
time during the year when such entitle- 
ment is due or where a mutually 
convenient time cannot be agreed at a 
time determined by the Commissioner. 
Where the accrued time off is not taken 
as above residual time shall be taken in 
a block in the following year either 
before or in conjunction with annual 
leave. Where it is taken in conjunction 
with annual leave the first days of such 
leave shall be designated as being the 
accrued time off. 

(c) Where an employee is required to return 
to work on a day allocated as accrued 
time off an alternative day shall be 
allocated unless such time was shown 
on a roster posted in accordance with 
subclause (7) of this clause. 

(d) An employee other than a commissioner 
officer, who is required to return to work 
on a day allocated as accrued time off 
on a roster posted in accordance with 
subclause (7) of this clause shall be paid 
as a minimum payment at overtime 
rates for three (3) hours plus one (1) 
hour for travelling. 

(e) Employees who: 

(i) resign or retire from the Force and 
have accumulated accrued time off 
but have not taken this time off 
shall be paid for the total accumu- 
lated hours on termination at the 
ordinary rate of pay; or 

(ii) terminate their employment and 
have taken accrued time off for 
which no entitlement has accrued 
shall have their salary reduced on 
termination by the total hours for 
which payment has been made out 
but for which the employee has no 
entitlement toward the accrued 
time off. 

(f) The provisions of this subclause shall 
not apply to part time employees. 

B. Delete paragraph (c) of subclause (9) of this clause 
and insert in lieu thereof the following: 
(c) Where shifts of other than eight (8) hours are 

worked, meal periods and commencement 
time of meal periods allowed under sub- 
clause (6) of this clause and shift penalties 
provided under subclause (3) of Clause 
19.—Shift Penalties of this award shall be 
allowed on a pro-rata basis according to the 
number of hours in a shift. 

10. Clause 20.—Shift Penalties: Renumber this clause as 
19 then delete subclause (1) of this clause and insert in lieu 
thereof the following: 

(1) Employees (other than commissioned officers), 
recruits in training and those working in excess of 
forty (40) hours in a week on a voluntary basis at 
sporting and other public events) shall be paid an 
allowance of $16.25 for each ordinary eight (8) 
hour shift actually worked other than day shifts 
which commence on or between the hours of 
6.00am and 10.00am on Monday to Friday. 

11. Clause 21.—Annual Leave: Renumber this clause as 
20. 

12. Clause 22.—Police Youth Clubs and Clause 23.— 
Board of Reference: Delete these clauses and renumber 
clauses 24 to 40 as 21 to 37 respectively. 

13. Clause 22.—Long Service Leave: Immediately 
following paragraph (d) of subclause (3) of this clause insert 
a new paragraph as follows: 

(e) Payment made for long service leave granted to 
an employee who has been employed on a part 
time basis or on both a full time and part time basis 
during a qualifying period shall be adjusted 
according to the hours worked by the employee, 
subject to the following. 

(i) If an employee consistently worked on a part 
time basis for a regular number of hours 
during the whole of the employee's qualify- 
ing service, the employee shall continue to be 
paid the salary determined on that basis 
during the long service leave. 

(ii) If an employee has worked a varying number 
of weekly hours during the period of qualify- 
ing service, the payment for long service 
leave granted in respect of part time service 
should be calculated on a salary which bears 
to the full time salary of the position 
occupied by the employee when taking leave 
in the same proportion that the hours worked 
when employed part time bears to the normal 
weekly hours of a full time employee. 

14. Clause 30.—Disturbance Allowance: Delete this 
clause and insert in lieu thereof the following: 

30.—Disturbance Allowance. 
(1) An employee who is transferred in accordance 

with subclause (1) of Clause 12.—^Transfer Al- 
lowances of this award and incurs expenses in the 
areas referred to in subclause (2) of this clause as 
a result of that transfer shall be reimbursed the 
actual expenditure incurred upon production of 
receipts or such other evidence as may be 
required. 

(2) (a) Costs incurred for the installation/connec- 
tion/re-connection of a telephone at the 
employee's new residence provided a tele- 
phone had been installed at the employee's 
former residence. Save that reimbursement 
shall also be made where an employee is 
transferred and leaves the residence in which 
he/she had installed a telephone and returns 
to the former locality on subsequent transfer, 

(b) Costs incurred with the connection or re- 
connection of water, gas and/or electricity 
services to the employee's household. 



(c) Costs incurred with the re-direction of mail 
for a period of three (3) months. 

15. Clause 34.—Camping Allowance: Delete this clause 
and insert in lieu thereof the following: 

34.—Camping Allowance. 
(1) An employee who is stationed in a "camp of a 

permanent nature" shall be paid the appropriate 
allowance prescribed by Item 1 or Item 2 of the 
Schedule attached hereto for each day spent 
camping. 

(2) An employee who is stationed in a "camp other 
than a permanent camp" or is required to camp 
out shall be paid the appropriate allowance 
prescribed by Item 3 or Item 4 of the Schedule 
attached hereto for each day spent camping. 

(3) (a) Where to contain the additional travelling 
costs and/or to avoid lost working time 
associated with returning to a location where 
accommodation is available or to ensure the 
security and safety of a vehicle/firearms/ 
radio/or other equipment an employee camps 
beside or sleeps inside the vehicle; 

(i) on an isolated outback patrol; or 
(ii) on heavy haulage patrolling duty from 

South Hedland to Carnarvon, Perth to 
Carnarvon and north to the Northern 
Territory border; or 

(iii) when escorting trucks conveying heavy 
machinery or equipment; or 

(iv) on Electronics Branch country patrols in 
a mobile workshop; or 

(v) on country patrols in a road safety van; 
such employee shall be paid the appropriate 
allowance prescribed by Item 5 of the 
schedule attached hereto for each day spent 
camping. 

(b) Except for those employees covered under 
subparagraph (ii) and (iii) of paragraph (a) of 
this subclause, where an allowance is pro- 
vided under this subclause the provisions of 
Clause 18.—Overtime of this award shall not 
apply to an employee travelling. 

(4) An employee who occupies a "house" shall not 
be entitled to allowances prescribed by this clause. 

(5) An employee accommodated at a Government 
institution, hostel or similar establishment shall 
not be entitled to allowances prescribed by this 
clause. 

(6) Where an employee is provided with food and/or 
meals by the Department free of charge, then the 
employee shall only be entitled to receive one half 
(1/2) of the appropriate allowance to which he/she 
would otherwise be entitled for each day spent 
camping. 

(7) (a) An employee shall not be entitled to an 
allowance under this clause for periods in 
excess of ninety one (91) consecutive days 
unless the Commissioner otherwise deter- 
mines. Provided that where the provisions of 
Clause 10.—^Travelling Allowances of this 
award are availed of then such periods shall 
be included for the purposes of determining 
the ninety one (91) consecutive days, 

(b) The Commissioner in reviewing any claim 
under this subclause may determine an 
allowance other than is contained in this 
clause. 

(8) When camping, an employee shall be paid the 
allowance on weekly leave days if available for 
work immediately preceding and succeeding such 
days and no deduction shall be made under these 
circumstances when an employee does not spend 
the whole or part of those days in camp unless 
he/she is reimbursed under the provisions of 
Clause 10.—Travelling Allowances of this award. 

(9) (a) This clause shall be read in conjunction with 
Clauses 10.—^Travelling Allowances, Clause 
11.—Relieving Allowances, and Clause 
12.—Transfer Allowances of this award for 
the purpose of paying allowances and camp- 
ing allowance shall not be paid for any period 
in respect of which travelling, transfer or 
relieving allowances are paid. Where por- 
tions of a day are spent camping the formula 
contained in subclause (4) of Clause 10.— 
Travelling Allowances of this award shall be 
used for calculating the portion of the 
allowance to be paid for that day. 

(b) For the purposes of this subclause arrival at 
headquarters shall mean the time of actual 
arrival at camp. Departure from headquarters 
shall mean the time of actual departure from 
camp or the time of ceasing duty in the field 
subsequent to breaking camp, whichever is 
the latter. 

(10) An employee in receipt of an allowance under this 
clause shall not be entitled to receive the 
incidental allowance prescribed by Clause 10.— 
Travelling Allowances of this award. 

(11) Whenever an employee provided with a caravan 
is obliged to park the caravan in a caravan park 
such employee shall be reimbursed the rental 
charges paid to the authority controlling the 
caravan park, in addition to the payment of 
camping allowance. 

(12) There is no requirement on the Commissioner to 
provide food, camping equipment or cooking 
utensils. Each of the allowances prescribed in the 
Schedule attached hereto includes a component 
for the employee providing his/her own food, 
camping equipment and cooking utensils and as 
compensation for the degree of disability the 
employee is subject to associated with the nature 
of work and the accommodation utilised. 

Schedule of Camping Allowance. 

South of 26 degrees Latitude: Rate Item 
per day 

$ 
Permanent Camp—Cook provided 1 
by the Department 29.10 
Permanent Camp—No Cook pro- 2 
vided by the Department 37.35 
Other Camping—Cook provided 3 
by the Department 41.80 
Other Camping—No Cook pro- 4 
vided by the Department 48.20 
Camping beside or inside vehicle 68.15 5 

North of 26 degrees South Latitude: 
Permanent Camp—Cook provided 1 
by the Department 35.00 
Permanent Camp—No Cook pro- 2 
vided by the Department 41.35 
Other Camping—Cook provided 3 
by the Department 47.70 
Other Camping—No Cook pro- 4 
vided by the Department 54.10 
Camping beside or inside vehicle 95.00 5 

16. Clause 35.—Establishment of Consultative Mecha- 
nisms: Delete this clause and insert in lieu thereof the 
following: 

35.—Consultative Agreement. 
(1) The parties to this award are committed to award 

modernisation and to improving the efficiency of 
the Police Force throughout Western Australia. 

(2) To facihtate the outcomes as determined in 
subclause (1) of this clause, there shall be 
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established a Consultative Committee with equi- 
table representation of the Police Department and 
Union which will provide; 
(a) for the continuation of the award restructur- 

ing process as determined, from time to time, 
by the Western Australian Industrial Rela- 
tions Commission; 

(b) a forum which will deal with ongoing claims 
for salary and conditions; 

(c) the means which positive assistance can be 
given to enhancing the career opportunities 
and professional development of Police Offi- 
cers within the Force throughout Western 
Australia. 

(3) Liberty to apply is reserved in respect to any 
amendments, deletions or additions pertaining to 
the provisions of this clause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers, 

and 
Minister for Police. 

No. 1294 B of 1991. 
The Aboriginal Police Aides Award. 

No. R 31 of 1979. 
COMMISSIONER S.A. KENNEDY. 

5 May 1993. 
Order. 

HAVING heard Mr R. Stingemore, Mr R. Stirling and Mr 
J. Bannan on behalf of the Western Australian Police Union 
of Workers and Ms V. Zupanovich and Mr P. Kelly on 
behalf of the Minister for Police, now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

That The Aboriginal Police Aides Award as 
amended be further varied in accordance with the 
following Schedule with effect on and from the 9th day 
of March 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Term 
4. Area and Scope 
5. Definitions 
6. Salaries 
7. District Allowances 
8. Risk of Infection 
9. Travelling Allowances 

10. Relieving Allowances 
11. Transfer Allowance 
12. Allowance for Use of Employee's Own Vehicle 
13. Additional Allowances 
14. Hours of Duty 
15. Overtime 
16. Shift Penalties 
17. Annual Leave 
18. Fares Whilst Travelling 
19. Long Service Leave 

20. Camping Allowance 
21. Consultative Agreement 
22. Award Modernisation 
23. Adjustment of Reimbursement Allowances 
24. Disturbance Allowance 

2. Clause 5.—Definitions: Delete this clause and insert in 
lieu thereof the following: 

5.—Definitions. 
"Camp of a Permanent Nature" for the purposes of 

Clause 20.—Camping Allowance means single 
room accommodation in skid mounted or mobile 
type units, caravans, or barrack tjpe accommoda- 
tion or a vessel where the following are provided 
in the camp: 

• water is freely available; 
• ablutions including a toilet, shower or bath 

and laundry facilities; 
• hot water system; 
• a kitchen, including a stove and table and 

chairs, except in the case of a caravan 
equipped with its own cooking and messing 
facilities; 

• an electricity or power supply; and 
• beds and mattresses except in the case of 

caravans containing sleeping accommoda- 
tion. 

For the purposes of this definition caravans located 
in caravan parks or other locations where the above are 
provided shall be deemed a camp of a permanent 
nature. 
"Camp other than a Permanent Camp" for the 

purposes of Clause 20.—Camping Allowance 
means a camp including a vessel where any of the 
requirements defined in "Camp of a Permanent 
Nature" are not provided. 

"Centre" means any station from which continuous 
duty is performed. 

"Commissioner" means the Commissioner of Police 
appointed pursuant to the provisions of the Police 
Act. 

"De-facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as 
the husband or wife of the employee on a 
bona-fide domestic basis, although not legally 
married to the employee. 

' 'Dependant'' in relation to an employee (other than for 
the purposes of District Allowance) means— 

(a) spouse, including de-facto spouse; 
(b) child/children; or 
(c) other dependent family; 

who reside with the employee or who rely on the 
employee for main support. 
"Dependant" in relation to an employee (for the 

purpose of District Allowance) means— 
(a) spouse; or 
(b) where there is no spuse, a child or any other 

relative resident within the State who rely on 
the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 
"Emergency" means— 

(a) an unforeseen urgent crisis; 
(b) a serious public disorder; and 
(c) searches; 

but shall not include normal police activity or the 
prevention of payment of any penalty provision 
covered by this award or normal police duty or a 
requirement to attend court outside a rostered shift. 
"Headquarters" means the place in which the principal 

work of an employee is carried out, as defined by 
the Commissioner. 
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"House" for the purposes of Clause 20.—Camping 
Allowances means a house, duplex or cottage 
including transportable type accommodation 
which are self contained and in which the facilities 
prescribed for a "camp of a permanent nature" 
are provided. 

"Metropolitan Area" means all of that area within a 
fifty (50) kilometre radius of the Perth City 
Railway Station. 

"Motor Vehicle Allowances" 

The following expressions shall have the following 
meaning in respect of motor vehicle allowances— 

(a) "A year" means twelve months commenc- 
ing on the 1st day of July and ending on the 
30th day of June next following. 

(b) "Metropolitan Area" means that area within 
a radius of fifty (50) kilometres from the 
Perth City Railway Station. 

(c) "South West Land Division" means the 
south west land division as defined by 
section 28 of the Land Act 1933-1972 
excluding the metropolitan area and the south 
west land division. 

"North-West" means all that part of the State north of 
the 26th parallel of latitude and shall be deemed 
to include Shark Bay. 

"Part-time Employee" means an employee who is 
regularly employed to work less than thirty eight 
(38) hours per week. 

"Partial Dependant" in relation to an employee (for 
the purpose of district allowance) means— 

(a) a spouse; or 

(b) where there is no spouse, a child or any other 
relative resident within the State who rely on 
the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any Award, Agreement or other 
provision regulating the employment of the partial 
dependant. 

"Practicable" means practicable in the fair and 
reasonable opinion of the Commissioner: pro- 
vided that if any dispute shall arise as to whether 
in any case such opinion is fair and reasonable, the 
matter in dispute shall be referred for determina- 
tion to a Board of Reference established under 
Section 48 of the Industrial Relations Act. 

"Public Event" shall be deemed to include the 
following: the Christmas/New Year Road Safety 
Campaign, Easter Road Safety Campaign, Chan- 
nel 7 Christmas Pageant, Royal Agricultural 
Society Show, 96FM Sky Show, Bindoon Rock 
Festival, Anzac Day Services and Marches, City 
to Surf Fun Run, and/or similar such events. 

"Public Interest" means— 

(a) protection of life or property caused by 
extraordinary events; or 

(b) security for Heads of State/Public Figures 
and special events; and 

(c) searches; 

but shall not include normal police activity or the 
prevention of payment of any penalty provision 
covered by this award in normal police duty or a 
requirement to attend court outside a rostered shift. 

"Spouse" means an employee's spouse including 
de-facto spouse. 

3. Clause 6.—Salaries: Delete subclause (1) of this clause 
and insert in lieu thereof the following: 

(1) The rates payable in respect of the ordinary hours 
of duty shall be as described hereunder: 

Per Annum 
$ 

Police Aide 26,884 
First Class Aide 27,946 
Senior Aide 30,487 

Hours worked in excess of forty (40) in a week 
on a voluntary basis at sporting or other public 
events shall be considered ordinary hours of duty 
and paid in accordance with the hourly rate 
prescribed in subclause (3) of this clause. 

4. Clause 9.—^Travelling Allowances: Delete this clause 
and insert in lieu thereof die following: 

9.—^Travelling Allowances. 
An employee who travels on official business shall 

be reimbursed reasonable expenses on the following 
basis:— 
(1) When a trip necessitates an overnight stay away 

from headquarters and the employee is supplied 
with accommodation and meds free of charge, 
reimbursement shall be in accordance with the 
rates prescribed in Item 1, 2 or 3 of the Schedule 
attached hereto. 

(2) When a trip necessitates an overnight stay away 
from headquarters and the employee is fully 
responsible for his/her own accommodation, 
meals and incidental expenses and hotel, motel or 
roadhouse accommodation is utilised reimburse- 
ment shall be in accordance with the rates 
prescribed in Items 4 to 8 of the Schedule attached 
hereto. 

(3) When a trip necessitates an overnight stay away 
from headquarters and the employee is fully 
responsible for his/her own accommodation, 
meals and incidental expenses and accommoda- 
tion other than camping or that covered in 
subclause (1) or subclause (2) of this clause is 
utilised, reimbursement shall be in accordance 
with the rates prescribed in Items 9 to 11 of the 
Schedule attached hereto. 

(4) To calculate reimbursement under subclause (1), 
subclause (2) and subclause (3) of this clause for 
a part of a day, the following formulae shall 
apply:— 

(a) If departure from headquarters is: 
before 8.00 am—100% of the daily rate. 
8.00 am or later but prior to 1.00 pm—90% 
of the daily rate. 
1.00 pm or later but prior to 6.00 pm—75% 
of the daily rate. 
6.00 pm or later—50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00 am or later but prior to 1.00 pm—10% 
of the daily rate. 
I.00 pm or later but prior to 6.00 pm—25% 
of the daily rate. 
6.00 pm or later but prior to 11.00 pm—50% 
of the daily rate. 
II.00 pm or later—100% of the daily rate. 

(c) The rate to be applied is that applicable for 
the locality/town in which the employee 
stays overnight, except for the final day or 
part thereof which is calculated at the rate for 
the previous overnight location. 

(5) When a trip necessitates an overnight stay away 
from headquarters and the employee is provided 
with accommodation free of charge but only some 
or no meals free of charge, reimbursement for the 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

appropriate breakfast, lunch or dinner not pro- 
vided free of charge shall be in accordance with 
the breakfast, lunch or dinner rates prescribed in 
Items 12,13 or 14 of the Schedule attached hereto. 

(6) (a) (i) When an employee stationed in the 
metropolitan area travels to a place 
outside of that area or an employee 
stationed outside the metropolitan area 
who travels to a place outside a radius 
of twenty four (24) kilometres from the 
employee's headquarters and the trip 
does not involve an overnight stay away 
from headquarters, reimbursement for 
all meals claimed shall be at the rates set 
out in Item 12, 13 or 14 of the Schedule 
attached hereto, subject to the em- 
ployee's certification that each meal 
claimed was actually purchased and 
consumed over a recognised meal pe- 
riod and the employee was outside of 
the respective area for the whole of the 
recognised meal period. 

(ii) Provided that when an employee departs 
from headquarters before 8.00am and 
does not arrive back at headquarters 
until after 11.00pm on the same day the 
employee shall be paid at the appropri- 
ate rate prescribed in Items 4 to 8 of the 
Schedule attached hereto. 

(b) For the purposes of this subclause: 
(i) Where an ordinary hours shift is being 

worked the recognised meal break in 
that shift shall be forty (40) minutes in 
the case of an eight (8) hour shift and on 
a pro rata basis where an ordinary hours 
shift of other than eight (8) hours is 
being worked. Such meal period to be 
authorised by the Officer in Charge to 
commence at some time within the 3rd, 
4th or 5th hour of the shift and on 
pro-rata basis for ordinary hour shifts of 
other than eight (8) hours. 

For an ordinary hours shift only one 
(1) meal may be purchased and con- 
sumed over the shift; and 

(ii) Where the travel extends beyond an 
ordinary hours shift: 
(aa) an employee travelling a minimum 

of ten (10) hours shall be entitled 
to a further meal break; and 

(bb) for each further five (5) hours 
travelled from the completion of 
the previous meal break, a further 
meal break. 

(iii) In determining the appropriate rate for 
the meal where the meal period falls 
between the span of hours in Column 1 
the appropriate rate prescribed in Col- 
umn 2 shall apply. 
Column 1 Column 2 
6.00 a.m. or later but 
before 11.00 a.m. breakfast 
11.00 a.m. or later but 
before 4.00 p.m. lunch 

4.00 p.m. or later but 
before 10.00 p.m. dinner 

10.00 p.m. or later but 
before 6.00 a.m. supper 

(7) (a) An employee stationed in the metropolitan 
area who is disadvantaged financially by 
additional travelling costs incurred due to a 
requirement to attend an Academy course for 
a period of five (5) days or more may be paid 
a special allowance. 

(b) Each claim is to be dealt with on its 
individual merits with the maximum allowa- 
ble reimbursement being the rate prescribed 
in Item 1 of the Schedule attached hereto. 

(8) In addition to the rates contained in the Schedule 
attached hereto an employee shall be reimbursed 
reasonable incidental expenses such as train, bus 
and taxi fares, official telephone calls, laundry and 
dry cleaning expenses, on production of receipts. 

(9) If on account of lack of suitable transport facilities 
an employee necessarily engages reasonable ac- 
commodation for the night prior to commencing 
travelling on early morning transport the em- 
ployee shall be reimbursed the actual cost of such 
accommodation. 

(10) Reimbursement of expenses shall not be sus- 
pended should an employee become ill whilst 
travelling, provided such illness is recognised and 
approved in accordance with the provisions of the 
Police Force Regulations or this award and the 
employee continues to incur accommodation, 
meal and incidental expenses. 

(11) Reimbursement claims for travelling in excess of 
fourteen days (14) in one (1) month shall not be 
passed for payment by a certifying officer unless 
the Commissioner or his nominee has endorsed 
the account. 

(12) An employee stationed in the metropolitan area 
who is relieving at or temporarily transferred to 
any place within that area shall not be reimbursed 
the cost of meals purchased, but an employee 
travelling on duty within that area who for 
operational reasons is unable to return to head- 
quarters for a scheduled meal and as a conse- 
quence is absent from his/her headquarters over 
the specified meal period shall be paid at the rate 
prescribed by Item 15 of the Schedule attached 
hereto for each meal necessarily purchased, 
provided that:— 

(a) a requirement to return to headquarters for a 
scheduled meal break would lead to addi- 
tional travelling costs or cause lost working 
time due to travel which is in excess of the 
rate prescribed in Item 15 of the Schedule 
attached hereto; 

(b) such travelling is not within the suburb in 
which the employee resides; and 

(c) the employee's total reimbursement under 
this subclause for any one pay period shall 
not exceed the amount prescribed by Item 16 
of the Schedule attached hereto. 

A specified meal period for the purposes of this 
subclause shall be a meal period authorised by the 
Officer in Charge to commence at some time 
within the third, fourth and fifth hours of the 
employee's ordinary eight (8) hour shift. 

(13) An employee travelling on an aircraft (fixed or 
rotary wing) which travels outside a radius of fifty 
(50) kilometres measured from the employee's 
headquarters and returns to the place of departure 
without landing at another place shall not be 
entitled to any allowance under this clause unless 
the trip extends for a period in excess of four (4) 
hours and the employee certifies he/she purchased 
a meal for consumption on the trip. Where the 
aircraft lands at other than the departure point and 
the employee purchases and consumes a meal the 
provisions of this clause apply. 

(14) Where interstate travel is involved the time 
differences are to be disregarded for the purposes 
of calculating travelling allowances and Western 
Australian time is to be used in claiming allow- 
ances involving an overnight stay. 

(15) Where an employee claims reimbursement for 
meals or the daily rate specified for hotel or motel 
in Items 4 to 14 of the Schedule attached hereto 



the employee shall certify that the meals were 
purchased or hotel or motel accommodation was 
actually utilised. An employee may be required to 
produce receipts or other evidence to substantiate 
any claim. 

Meal allowances shall not apply where a meal 
is supplied without charge to an employee. 

(16) An employee shall only be paid one allowance for 
any one meal period. 

(17) When it can be shown to the satisfaction of the 
Commissioner by the production of receipts that 
reimbursement in accordance with the Schedule 
attached hereto does not cover an employee's 
reasonable expenses for a whole trip the employee 
shall be reimbursed the excess expenditure. 

Schedule of Travelling Allowances. 

Item Particulars $ 
Allowance to Meet Incidental Expenses 
j WA—South of 26 degrees South 

Latitude 6.50 
2 WA—North of 26 degrees South 

Latitude 8.40 
3 Interstate 8.40 

Accommodation Involving an Overnight stay at a 
Hotel, Motel or Roadhouse 
4 WA—Metropolitan 118.70 
5 Locality South of 26 degrees South 

Latitude 93.20 
6 Locality North of 26 degrees South 

Latitude 

Item Particular $ 
Broome 151.40 
Carnarvon 145.55 
Dampier 132.% 
Derby 111.75 
Eucla 111.60 
Exmouth 114.40 
Fitzroy Crossing 127.90 
Gascoyne Junction 93.40 
Halls Creek 129.90 
Karratha 155.25 
Kununurra 131.55 
Marble Bar 122.40 
Newman 164.90 
Nullagine 84.40 
Onslow 129.40 
Pannawonica 104.90 
Paraburdoo 163.90 
Port Hedland 142.40 
Roeboume 69.40 
Sandfire 95.70 
Shade Bay 107.90 
South Hedland 142.40 
Tom Price 104.40 
Tbrkey Creek 85.40 
Wickham 117.% 
Wyndham 109.40 

Interstate—Capital Cities 

—Sydney 171.40 
—Melbourne 170.% 
—Others 148.% 
Interstate—Other than Capital Cities 93.20 

Accommodation Involving an Overnight stay at other 
than a Hotel, Motel or Roadhouse 

Item Particulars $ 
9 WA—South of 26 degrees South 

Latitude 44.35 
10 WA—North of 26 degrees South 

Latitude 56.10 
11 Interstate 56.10 

Travel not involving an Overnight stay 
12 WA—South of 26 degrees South 

Latitude 
Breakfast 9.20 
Lunch 9.20 
Dinner 19.45 
Supper 12.60 

13 WA—North of 26 degrees South 
Latitude 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 
Supper 15.% 

14 Interstate 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 

Midday Meal 
15 Rate per meal 4.00 
16 Maximum reimbursement per pay 

period 20.00 

Deduction for Normal Living Expenses 
17 Each Adult 16.50 
18 Each Child 2.85 

Accelerated depreciation and extra wear and tear on 
furniture and effects 

Accelerated Depreciation 
Value of Goods 

477.00 
2,854.00 

5. Clause 10.—Relieving Allowances: Delete this clause 
and insert in lieu thereof the following: 

10.—Relieving Allowances. 
(1) An employee who is required to take up duty away 

from his/her usual headquarters within the Com- 
monwealth of Australia on relief duty or to 
perform special duty and necessarily resides 
temporarily away from the employee's usual place 
of residence shall be reimbursed reasonable 
expenses on the following basis: 

(a) Where the employee is supplied with accom- 
modation and meals free of charge, reim- 
bursement shall be in accordance with the 
rates prescribed in Item 7 of the Schedule 
attached hereto; 

(b) Where the employee is fully responsible for 
his/her own accommodation, meals and 
incidental expenses and hotel, motel or 
roadhouse accommodation is utilised; 

(i) for the first forty nine (49) days after 
arrival at the new locality reimburse- 
ment shall be in accordance with the 
appropriate rate prescribed by items 1 to 
4 of the Schedule attached hereto; 

(ii) for the period in excess of forty nine 
(49) days after arrival at the new locality 
reimbursement shall be in accordance 
with the appropriate rate prescribed by 
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Items 2 or 5 for employees with depen- 
dants or Items 3 or 6 for other employ- 
ees. Provided that the period of reim- 
bursement under this paragraph shall 
not exceed forty two (42) days without 
the approval of the Commissioner; 

(iii) the employee is required to certify that 
he/she stayed at the accommodation 
outlined in the preamble of this para- 
graph for the period claimed and may be 
required to produce receipts or other 
evidence to support the claim. 

(c) Where the employee is fully responsible for 
his/her accommodation, meals and incidental 
expenses and accommodation other then that 
covered in paragraph (a) or paragraph (b) of 
this subclause is utilised and he/she is not 
camping in accordance with Clause 20.— 
Camping Allowance of this award the em- 
ployee shall be reimbursed in accordance 
with Item 8 of the Schedule attached hereto. 

(d) Where the employee is provided with accom- 
modation free of charge and only some or no 
meals free of charge reimbursement for the 
appropriate breakfast, lunch and dinner not 
provided free of charge shall be in accor- 
dance with the appropriate breakfast, lunch 
or dinner rates prescribed in Item 9,10 or 11 
of the Schedule attached hereto. 

(e) Where an employee who is required to 
relieve or perform special duties in accor- 
dance with the preamble of this subclause is 
authorised by the Commissioner to travel to 
the new locality in the employee's own 
motor vehicle, reimbursement shall be in 
accordance with the appropriate rate of hire 
as prescribed by Clause 12.—Allowance for 
use of Employee's Own Vehicle. Provided 
that the journey is by the shortest possible 
practical route the maximum reimbursement 
shall not exceed the cost of the fare by public 
conveyance which otherwise would be util- 
ised for such return journey. 

(2) The provisions of Clause 9.—^Travelling Allow- 
ances or Clause 20.—Camping Allowance of this 
award shall not operate concurrently with the 
provisions of this clause so as to permit an 
employee to be paid more than one (1) allowance 
for the same period. Provided that where an 
employee is required to travel on official business 
which involves an overnight stay away from the 
employee's temporary headquarters the Commis- 
sioner may extend the period specified in para- 
graph (b) or paragraph (c) of subclause (1) of this 
clause by the time spent in travelling or camping. 

(3) An employee who is directed to relieve another 
employee or to perform special duty away from 
the employee's usual headquarters and is not 
required to reside temporarily away from his/her 
usual place of residence shall, if not in receipt of 
a higher duties or special allowance for such work, 
be reimbursed the amount of additional fares paid 
by the employee in travelling by public transport 
to and from the place of temporary duty. Provided 
that reimbursement shall not exceed fifty (50) 
cents per day without the approval of the 
Commissioner. 

(4) Where it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred the 
Commissioner may approve the payment of such 
reasonable additional costs incurred. 

Schedule of Relieving Allowances, 

(a) Hotel/Motel/Roadhouse 
Rate Per Day Item 

(i) (ii) 
WA Locality 

Metropolitan South of 
26 degrees South 

Latitude 
$ $ 

First forty-nine days 1 
after arrival at new 
locality: 118.70 93.20 
Period of relief in 
excess of forty-nine 
days: 

(a) Employee with 2 
dependants 59.35 46.60 

(b) Employee with- 3 
out dependants 39.55 31.05 

(iii) Locality north of 26 degrees south latitude 
including Shark Bay: 

Item 4 Item 5 Item 6 
Tbwn 

First 49 Period of Relief in 
days after excess of 49 days 
arrival at 

new locality 
Employee 

with De- Depen- 
pendants dants 

£ 

Broome 
& 

151.40 
4> 

75.70 50.45 
Carnarvon 145.55 72.80 48.50 
Dampier 132.90 66.45 44.30 
Derby 111.75 55.90 37.25 
Eucla 111.60 55.80 37.20 
Exmouth 114.40 57.20 38.15 
Fitzroy Crossing 127.90 63.95 42.65 
Gascoyne Junction 93.40 46.70 31.15 
Halls Creek 129.90 64.95 43.30 
Karratha 155.25 77.60 51.75 
Kununurra 131.55 65.80 43.85 
Marble Bar 122.40 61.20 40.80 
Newman 164.90 82.45 54.95 
Nullagine 84.40 42.20 28.15 
Onslow 129.40 64.70 43.15 
Pannawonica 104.90 52.45 34.95 
Paraburdoo 163.90 81.95 54.65 
Port Hedland 142.40 71.20 47.45 
Roeboume 69.40 34.70 23.15 
Sandfire 95.70 47.85 31.90 
Shark Bay 107.90 53.95 35.95 
South Hedland 142.40 71.20 47.45 
Tom Price 104.40 52.20 34.80 
ffiirkey Creek 85.40 42.70 28.45 
Wickham 117.90 58.95 39.30 
Wyndham 109.40 54.70 36.45 

(iv) Interstate 

Capital Cities— 

—Sydney 
—Melbourne 
—Others 

(v) Other Than Capital Cities- 
93.20 46.60 31.05 

Rate 
Per Day 

Incidental Expenses: 
South of 26 degrees South Latitude 
North of 26 degrees South Latitude 
Other Than Hotel or Motel: 
South of 26 degrees South Latitude 
North of 26 degrees South Latitude 
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(d) Travel not involving an overnight stay or travel 
involving an overnight stay where accommodation 
only is provided 

Rate I16111 

Per Day 
$ 

South of 26 degrees South Latitude 9 
Breakfast 9.20 
Lunch 9.20 
Dinner 19.45 
North of 26 degrees South Latitude 10 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 
Interstate 11 
Breakfast 9.70 
Lunch 13.50 
Dinner 24.50 

6. Clause 11.—Transfer Allowance: Delete this clause 
and insert in lieu thereof the following: 

11.—Transfer Allowance. 
(1) Employees transferred from one headquarters to 

another— 
(a) in the public interest; or 
(b) in the ordinary course of promotion and 

transfer; or 
(c) on account of illness due to causes over 

which the employee has no control, 
shall, if the transfer necessitates a change in the 
place of residence of the employee, be paid 
allowances in accordance with the following 
provision of this clause. 

(2) An employee when travelling on transfer in 
accordance with subclause (1) of this clause, shall 
be paid the appropriate rate of travelling allow- 
ances in accordance with Clause 9.—Travelling 
Allowances of this award. 

(3) (a) In the case of an employee with dependants 
the allowance prescribed by subclause (2) of 
this clause shall be payable until the end of 
the day immediately following the day of 
arrival at his new headquarters. 

(b) In addition, an employee with dependants 
who necessarily vacates his/her residence 
prior to departure for new headquarters shall 
be paid the appropriate travelling allowance 
from the time such employee necessarily 
vacates his/her residence (to be proved to the 
satisfaction of the Commissioner) until the 
time of such departure. 

(c) The provision of paragraphs (a) and (b) of 
this subclause may be applied to an employee 
without dependants when the Commissioner 
considers that to establish the new residence 
it has been necessary for the Department to 
authorise the transport of the employee's 
household furniture, furnishings, domestic 
appliances and personal effects. 

(4) Where an employee with dependants is transferred 
to headquarters at which quarters are not provided 
has not obtained reasonable accommodation for 
the transfer of his/her home at the expiration of the 
time for which travelling allowance is payable 
under subclause (3) of this clause, he/she shall be 
reimbursed actual reasonable accommodation and 
meal expenses for the employee and dependants 
less a deduction for normal living expenses at the 
rates prescribed in Item 17 and Item 18 of the 
schedule attached to Clause 9.—Travelling Al- 
lowances of this award until obtaining such 
reasonable accommodation. Provided that such 
reimbursement shall not be made; 

(a) unless the Commissioner is satisfied that the 
employee has taken all reasonable steps to 
secure reasonable accommodation; and 

(b) for a period exceeding seventy-seven (77) 
days. 

(5) (a) Where an employee with dependants is 
transferred under the provisions of subclause 
(1) of this clause such employee shall be paid 
an allowance as prescribed in Item 19 of the 
schedule attached to Clause 9.—Travelling 
Allowances of this award for accelerated 
depreciation and extra wear and tear on 
furniture, effects and appliances for each 
occasion that an employee is required to 
transport their furniture, effects and appli- 
ances, provided that the Commission is 
satisfied that the value of household furni- 
ture, effects and appliances moved by the 
employee is at least that prescribed in Item 
20 of the schedule attached to Clause 
9.—Travelling Allowances of this award. 

(b) In the case of an employee without depen- 
dants an application for any reimbursement 
for accelerated depreciation and extra wear 
and tear on furniture and effects will be 
subject to the receipt by the employee of the 
allowance under paragraph (3)(c) of this 
clause and shall be considered by the 
Commissioner. 

(6) Where it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred by an 
employee on transfer appropriate reimbursement 
may be determined by the Commissioner. 

(7) The lodging allowance prescribed in subclause (1) 
of Clause 13.—Additional Allowances of this 
award shall not be payable during any period for 
which reimbursement is made pursuant to sub- 
clause (4) and (6) of this clause. 

(8) An employee shall be reimbursed the full freight 
charges necessarily incurred in respect of the 
removal of his/her motor vehicle. 

(9) (a) Two employees who are married or living 
together as husband and wife on a bonafide 
domestic basis and who transfer as a family 
unit from one station to another in accor- 
dance with subclause (1) of this clause shall 
not be entitled to each claim allowances of 
this award as an employee with dependants. 

(b) Where the couple share accommodation then 
only one of the employees shall receive the 
full appropriate travel allowance, whilst the 
other employee shall be paid an allowance 
for incidental expenses and meals (breakfast, 
lunch, dinner) as prescribed in the schedule 
in Clause 9.—Travelling Allowances of this 
award. 

(10) (a) Subject to paragraph (b) of this subclause, 
when an employee who is required to transfer 
in accordance with subclause (1) of this 
clause decides to travel to the new residence 
in his/her own vehicle in lieu of the reim- 
bursement provided for in subclause (8) of 
this clause, reimbursement shall be in accor- 
dance with the appropriate rate of hire as 
prescribed by Clause 12.—Allowance for use 
of Employee's Own Vehicle of this award. 

(b) (i) the journey is by the shortest practical 
route; 

(ii) the reimbursement does not exceed the 
cost of the fare of the employee's spouse 
and dependent children by public con- 
veyance which otherwise would be 
utilised for such journey; and 
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(iii) where the employee's spouse and de- 
pendent children do not accompany the 
employee in the employee's own motor 
vehicle, the reimbursement dews not 
exceed the cost of the employee's fare 
by the public conveyance. 

(11) (a) When an employee is not transferred from 
one station to another as provided in sub- 
clause (1) of this clause but is required by the 
Commissioner to change residences in the 
same locality outside the metropolitan area, 
the provisions of subclause (5) of this clause 
shall apply (but no other provisions in this 
clause shall apply). 

(b) The provisions of this subclause shall not 
apply to employees who change residences 
for personal reasons unless it can be estab- 
lished by the employee that the change in 
residence is beneficial to the Commissioner. 

7. Clause 14.—Hours of Duty: 
A. Delete subclause (2) of this clause and insert in lieu 

thereof the following: 
(2) (a) For each ordinary eight (8) hour day worked 

employees shall accrue twenty four (24) 
minutes to be taken as accrued paid time off. 
Such accrued paid time off shall accumulate 
to a maximum of ninety six (96) hours in 
each twelve month period. 

(b) The accrued time off shall be taken at a time 
mutually convenient to the employee and the 
Commissioner at any time during the year 
when such entitlement is due or where a 
mutually convenient time cannot be agreed 
at a time determined by the Commissioner. 
Where the accrued time off is not taken as 
above residual time shall be taken in a block 
in the following year either before or in 
conjunction with annual leave the first days 
of such leave shall be designated as being the 
accrued time off. 

(c) Where an employee is required to return to 
work on a day allocated as accrued time off 
an alternative day shall be allocated unless 
such time was shown on a roster posted in 
accordance with subclause (7) of this clause. 

(d) An employee other than a commissioned 
officer who is required to return to work on 
a day allocated as accrued time off on a roster 
posted in accordance with subclause (7) of 
this clause shall be paid as a minimum 
payment at overtime rates for three (3) hours 
plus one (1) hour for travelling. 

(e) Employees who: 
(i) resign or retire from the Force and have 

accumulated accrued time off but have 
not taken this time off shall be paid for 
the total accumulated hours on termina- 
tion at the ordinary rate of pay; or 

(ii) terminate their employment and have 
taken accrued time off for which no 
entitlement has accrued shall have their 
salary reduced on termination by the 
total hours for which payment has been 
made out but for which the employee 
has no entitlement toward the accrued 
time off. 

(f) The provisions of this subclause shall not 
apply to part time employees. 

B. Delete paragraph (c) of subclause (9) of this clause and 
insert in lieu thereof the following: 

(c) Where shifts of other than eight (8) hours are 
worked, meal periods and commencement 
time of meal periods allowed under sub- 
clause (6) of this clause and shift penalties 
provided under subclause (3) of Clause 

20.—Shift Penalties of this award shall be 
allowed on a pro-rata basis according to the 
number of hours in a shift. 

8. Clause 16.—Shift Penalties: Delete subclause (1) of 
this clause and insert in lieu thereof the following: 

(1) Employees other than those working in excess of 
forty (40) hours in a week on a voluntary basis at 
sporting and other public events shall be paid an 
allowance of $16.25 for each ordinary eight (8) 
hour shift actually worked, other than day shifts 
which commence on or between the hours of 
6.00am and 10.00am on Monday to Friday. 

9. Clause 19.—Long Service Leave: 
A. Delete paragraphs (a) and (b) of subclause (3) of this 

clause and insert in lieu thereof the following: 
(a) Subject to paragraphs (d) and (e) of this subclause 

an employee who has completed seven (7) years 
continuous service with the employer shall be 
entitled to thirteen (13) weeks long service leave 
on full pay. 

(b) Subject to paragraph (e) of this subclause for each 
subsequent period of seven (7) years service an 
employee shall be entitled to an additional thirteen 
(13) weeks long service leave on full pay. 

B. Immediately following paragraph (d) of 
subclause (3) of this clause, insert a new paragraph 
as follows: 

(e) Payment made for long service leave granted to 
an employee who has been employed on a part 
time basis or on both a full time and part time basis 
during a qualifying period shall be adjusted 
according to the hours worked by the employee, 
subject to the following. 

(i) If an employee consistently worked on a part 
time basis for a regular number of hours 
during the whole of the employee's qualify- 
ing service, the employee shall continue to be 
paid the salary determined on that basis 
during the long service leave. 

(ii) If an employee has worked a varying number 
of weekly hours during the period of qualify- 
ing service, the payment for long service 
leave granted in respect of part time service 
should be calculated on a salary which bears 
to the full time salary of the position 
occupied by the employee when taking leave 
in the same proportion that the hours worked 
when employed part time bears to the normal 
weekly hours of a full time employee. 

10. Clause 20.—Camping Allowance: Delete this clause 
and insert in lieu thereof the following: 

20.—Camping Allowance. 
(1) An employee who is stationed in a "camp of a 

permanent nature" shall be paid the appropriate 
allowance prescribed by Item 1 or Item 2 of the 
Schedule attached hereto for each day spent 
camping. 

(2) An employee who is stationed in a "camp other 
than a permanent camp" or is required to camp 
out shall be paid the appropriate allowance 
prescribed by Item 3 or Item 4 of the Schedule 
attached hereto for each day spent camping. 

(3) (a) Where to contain the additional travelling 
costs and/or to avoid lost working time 
associated with returning to a location where 
accommodation is available or to ensure the 
security and safety of a vehicle/firearms/ 
radio/or other equipment an employee camps 
beside or sleeps inside the vehicle; 

(i) on an isolated outback patrol; or 
(ii) on heavy haulage patrolling duty from 

South Hedland to Carnarvon, Perth to 
Carnarvon and north to the Northern 
Territory border; or 
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(iii) when escorting trucks conveying heavy 
machinery or equipment; or 

(iv) on Electronics Branch country patrols in 
a mobile workshop; or 

(v) on country patrols in a road safety van; 
such employee shall be paid the appropriate 
allowance prescribed by Item 5 of the 
schedule attached hereto for each day spent 
camping. 

(b) Where an allowance is provided under this 
subclause the provisions of Clause 15.— 
Overtime of this award shall not apply to an 
employee travelling. 

(4) An employee who occupies a "house" shaU not 
be entitled to allowances prescribed by this clause. 

(5) An employee accommodated at a Government 
institution, hostel or similar establishment shall 
not be entitled to allowances prescribed by this 
clause. 

(6) Where an employee is provided with food and/or 
meals by the Department free of charge, then the 
employee shall only be entitled to receive one half 
(1/2) of the appropriate allowance to which he/she 
would otherwise be entitled for each day spent 
camping. 

(7) (a) An employee shall not be entitled to an 
allowance under this clause for periods in 
excess of ninety one (91) consecutive days 
unless the Commissioner otherwise deter- 
mines. Provided that where the provisions of 
Clause 9.—Travelling Allowances of this 
award are availed of then such periods shall 
be included for the purposes of determining 
the ninety one (91) consecutive days, 

(b) The Commissioner in reviewing any claim 
under this subclause may determine an 
allowance other than is contained in this 
clause. 

(8) When camping, an employee shall be paid the 
allowance on weekly leave days if available for 
work immediately preceding and succeeding such 
days and no deduction shall be made under these 
circumstances when an employee does not spend 
the whole or part of those days in camp unless 
he/she is reimbursed under the provisions of 
Clause 9.—^Travelling Allowances of this award. 

(9) (a) This clause shall be read in conjunction with 
Clauses 9.—Travelling Allowances, Clause 
10.—^Relieving Allowances, and Clause 
11.—^Transfer Allowance of this award for 
the purpose of paying allowances and camp- 
ing allowance shall not be paid for any period 
in respect of which travelling, transfer or 
relieving allowances are paid. Where por- 
tions of a day are spent camping the formula 
contained in subclause (4) of Clause 9.— 
Travelling Allowances of this award shall be 
used for calculating the portion of the 
allowance to be paid for that day. 

(b) For the purposes of this subclause arrival at 
headquarters shall mean the time of actual 
arrival at camp. Departure from headquarters 
shall mean the time of actual departure from 
camp or the time of ceasing duty in the field 
subsequent to breaking camp, whichever is 
the latter. 

(10) An Employee in receipt of an allowance under this 
clause shall not be entitled to receive the 
incidental allowance prescribed by Clause 9.— 
Travelling Allowances of this award. 

(11) Whenever an employee provided with a caravan 
is obliged to park the caravan in a caravan park 
such employee shall be reimbursed the rental 
charges paid to the authority controlling the 
caravan park, in addition to the payment of 
camping allowance. 

(12) There is no requirement on the Commissioner to 
provide food, camping equipment or cooking 
utensils. Each of the allowances prescribed in the 
Schedule attached hereto includes a component 
for the employee providing his/her own food, 
camping equipment and cooking utensils and as 
compensation for the degree of disability the 
employee is subject to associated with the nature 
of work and the accommodation utilised. 

Schedule of camping allowance. 
South of 26 degrees Latitude: Rate 

Per Day Item 
$ 

Permanent Camp—Cook provided by 
the Department 29.10 1 
Permanent Camp—No Cook provided 
by the Department 37.35 2 
Other Camping—Cook provided by 
the Department 41.80 3 
Other Camping—No Cook provided 
by the Department 48.20 4 
Camping beside or inside vehicle 68.15 5 

North of 26 degrees South Latitude: Rate 
Per Day Item 

$ 
Permanent Camp—Cook provided by 
the Department 35.00 1 
Permanent Camp—No Cook provided 
by the Department 41.35 2 
Other Camping—Cook provided by 
the Department 47.70 3 
Other Camping—No Cook provided 
by the Department 54.10 4 
Camping beside or inside vehicle 95.00 5 

11. Clause 21.—Establishment of Consultative Mecha- 
nisms: Delete this clause and insert in lieu thereof the 
following: 

21.—Consultative Agreement. 
(1) The parties to this award are committed to award 

modernisation and to improve the efficiency of the 
Police Force throughout Western Australia. 

(2) To facilitate the outcomes as determined in 
subclause (1) of this clause, there shall be 
established a Consultative Committee with equi- 
table representation of the Police Department and 
Union which will provide; 

(a) for the continuation of the award restructur- 
ing process as determined, from time to time, 
by the Western Australian Industrial Rela- 
tions Commission; 

(b) a forum which will deal with ongoing claims 
for salary and conditions; 

(c) the means which positive assistance can be 
given to enhancing the career opportunities 
and professional development of Police Offi- 
cers within the Force throughout Western 
Australia. 

(3) Liberty to apply is reserved in respect to any 
amendments, deletions or additions pertaining to 
the provisions of this clause. 

12. Clause 23.—Adjustment of Reimbursement Al- 
lowances: Immediately following this clause, insert a new 
clause as follows: 

24.—Disturbance Allowance. 
(1) An employee who is transferred in accordance 

with subclause (1) of Clause 11.—Transfer Al- 
lowances and incurs expenses in the areas referred 
to in subclause (2) of this clause as a result of that 
transfer shall be reimbursed the actual expenditure 
incurred upon production of receipts or such other 
evidence as may be required. 

(2) (a) Costs incurred for the installation/connec- 
tion/re-connection of a telephone at the 
employee's new residence provided a tele- 
phone at the employee's new residence 
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provided a telephone had been installed at the 
employee's former residence. Save that reim- 
bursement shall also be made where an 
employee is transferred and leaves the resi- 
dence in which he/she has installed a 
telephone and returns to the former locality 
on subsequent transfer. 

(b) Costs incurred with the connection or re- 
connection of water, gas and/or electricity 
services to the employee's household. 

(c) Costs incurred with the re-direction of mail 
for a period of three (3) months. 

AWARD R22 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
The Electrical Contractors' Association of Western Austra- 

lia (Union of Employers) and Others. 
No. 1619 of 1992. 

COMMISSIONER R.N. GEORGE. 
21 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: On 21 December 1992 the 
Applicant Union filed in the Commission a Notice of 
Application seeking to vary the Electrical Contracting 
Industry Award No. R 22 of 1978 by replacing the Second 
Schedule—Respondents, with a new Schedule adding 
Skilled Engineering Pty Ltd and Drake Industrial as named 
parties. The grounds upon which the Application was made 
are set out in Schedule C to the Application as follows— 

" The Second Schedule—Respondents to the Electri- 
cal Contracting Industry Award No. R 22 of 1978 was 
recently amended in Matter No. 784 of 1992. 

This application seeks to further amend the Second 
Schedule to the Award by adding two Companies— 
Skilled Engineering Pty Ltd and Drake Industrial. The 
respondency list is otherwise unchanged. 

Skilled Engineering Pty Ltd and Drake Industrial 
could be described as Labour Hire Companies. That is, 
that these Companies employ inter alia tradespeople 
who in turn are provided as skilled labour to Industry 
on a needs basis. These Companies also contract for 
work and use their own employees to carry out such 
work. 

The two Companies sought to be added to the 
respondency list of the Award are involved in the 
Electrical Contracting Industry. That is not to say that 
they are exclusively involved in the Electrical Con- 
tracting Industry. These Companies employ workers 
across a range of disciplines and industries. The 
application seeks to bind them only in respect to their 
work in the Electrical Contracting Industry. 

The Companies sought to be joined to the Electrical 
Contracting Industry Award are involved in construc- 
tion projects both large and small. They are often on 

sites where Electrical Contractors bound by the Award 
are working and, in fact, work along side employees of 
Electrical Contractors. 

These Companies claim they are award free and use 
Awards such as the Electrical Contracting Industry 
Award only as a guide to the rates and conditions they 
provide to their employees. 

The involvement of Companies such as Skilled 
Engineering Pty Ltd and Drake Industrial in the 
Electrical Contracting Industry has meant that they 
directly compete against Electrical Contractors for 
work. Their claim that they are award free has meant 
that the award provisions are being undercut. 

The Union has members employed by these Compa- 
nies who are doing electrical contracting work and are 
being paid less than the rates and provisions set out in 
the Electrical Contracting Industry Award. 

The Union, by its application to join Skilled 
Engineering Pty Ltd and Drake Industrial to the 
Electrical Contracting Award, is seeking to ensure that 
labour hire companies working as Electrical Contrac- 
tors in the Electrical Contracting Industry are required 
to pay the same rates and conditions as Electrical 
Contractors now bound by the Award. " 

In the course of proceedings the Applicant Union sought 
leave to vary its application by adding a new Clause 
40.—Special Exemptions, in the following terms: 

40—Special Exemptions. 
(1) Notwithstanding any other provision of this 

Award, the following Respondents: 
(a) Skilled Engineering 
(b) Drake Industrial 

are not required to observe the provisions of the 
following Clause of this Award: 

• Clause 14(l)(b)(i)—Payment of Wages; 
• Clause 31.—Seniority of Termination; 
• Clause 32.—Trade Union Trading; 
• Clause 33.—Union Steward; 
• Clause 36.—Superannuation; providing that 

the Respondent was and continues to be 
participating in a scheme approved pursuant 
to the Superannuation Guarantee Admini- 
stration Act on the 1st July, 1992. 

(2) The Respondents referred to in this Clause agree 
to review its terms at the expiration of two years 
from the (insert date). " 

No objections to the proposed variation were raised by the 
other parties to the proceedings and leave to vary the 
Application was granted in the basis firstly that it concerned 
only the employers sought to be joined as parties to the 
award and secondly that it limited rather than extended the 
effect of the application as served and advertised. 

On 19 February 1993 this matter was the subject of 
conference proceedings before the Commission pursuant to 
Section 32 of the Industrial Relations Act 1979 (the Act). 
In the course of that conference the Commission was 
informed that there were no objections to the application 
provided two concerns could be overcome. 

The first concern was that certain provisions contained in 
the Award were not relevant to the employers sought to be 
joined as parties and the second was that the application had 
not been advertised more widely than in the Western 
Australian Industrial Gazette. It was agreed between the 
parties to the conference that discussion would take place 
in relation to the first concern and that the second concern 
should be overcome by the placement of an appropriate 
notice in the Public Notices Section of The West Australian 
newspaper. 

The conference was adjourned on the basis that the parties 
would hold further discussions in relation to award matters 
and that the Commission would arrange for notice of the 



application to be published as agreed. Notice was duly 
published in the Public Notices section of the 15 March 1993 
edition of The West Australian in the following terms: 

" WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

AWARD CHANGES 
Application No. 1619 of 1992. 

APPLICATION FOR VARIATION OF "ELECTRI- 
CAL 

CONTRACTING INDUSTRY AWARD NO. R22 OF 
1978". 

NOTICE is given that an application has been made to 
the Commission by the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) under the Industrial Relations Act 1979 for a 
variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

Second Schedule—Respondents: Add the following new 
respondents:— 

Skilled Engineering Pty Ltd 
65 Burswood Road 
VICTORIA PARK WA 6100 
Drake Industrial 
218 St. George's Tferrace 
PERTH WA 6000 

This matter will be heard by the Commission on 
March 30, 1993 at 10:30am in Court 4, Floor 5, 815 
Hay Street, Perth. 

Notice of intention to appear is to be in writing 
addressed to the undersigned and in his hand on or 
before March 26, 1993. 

A copy of the proposed variation may be inspected 
at my office at 815 Hay Street, Perth. 

J. CARRIGG, Registrar. " 
On 30 March 1993 the matter proceeded before the 

Commission by consent but for a point taken by Mr Cooke 
on behalf of employers for whom he appeared by warrant 
as to the operation of Section 38 of the Act and, as a 
consequence, the form in which the Order giving effect to 
the agreement between the parties should issue. 

Section 38 of the Act and in particular subsection (3) of 
that section reads: 

" (3) Where an employer who is added as a named party 
to an award under subsection (2) is engaged in an 
industry to which the award did not previously 
apply, the variation to the scope of that award by 
virtue of that addition shall for the purposes of 
section 37(1) be expressly limited to that em- 
ployer. " 

To avoid any confusion or conflict arising from common 
rule provisions contained in Section 37(1) of the Act, Mr 
Cooke submitted that the addition of Skilled Engineering 
Pty Ltd and Drake Industrial as named parties to die award 
should be by way of a separate Schedule titled "Employers 
Joined as Parties". Support for such a proposition was 
drawn from The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, W.A. 
Branch and Kleenpane Cleaning Service and Others [63 
WAIG 1064], 

For its part the Applicant Union argued that there was no 
substance in Mr Cooke's submission as it was contended 
that Skilled Engineering Pty Ltd and Drake Industrial were 
already covered by the award through the common rule 
provisions of the Act. On that basis it was said that the 
Application before the Commission did no more than clarify 
die position of those two companies and of labour hire 
companies generally who are engaged in the electrical 
contracting industry. 

In the circumstances in which this matter is before the 
Commission and on die material before it I am inclined to 
the view that the proposition put forward by Mr Cooke ought 
be adopted. Such a course would make clear the circum- 

stances under which Skilled Engineering Pty Ltd and Drake 
Industrial became parties to the award and would put the 
position of those companies beyond doubt. It would not, 
however, say anything about the Applicant Union's conten- 
tion that these companies and similar "labour hire" 
companies are already covered by the award by virtue of the 
common rule provisions of the Act. This question was not 
argued and there is simply not the material before the 
Commission to even begin to give consideration to it. When 
and if such a question arises it will need to be determined 
on the facts of the particular case. 

In the circumstance the Commission is prepared to grant 
the Application as reflected in the amended schedule 
submitted to it as Exhibit 1 subject only to the existing 
Second Schedule—Respondents, continuing unaltered and 
to Skilled Engineering Pty Ltd and Drake Industral being 
named in a new schedule titled Third Schedule—^Employers 
Joined as Parties. 

Order accordingly. 
Appearances: Mr N. Hodgson appeared on behalf of the 

Applicant. 
Mr P. Cooke appeared on behalf of the Respondent 

Members of the Chamber of Commerce and Industry of 
Western Australia. 

Ms M. Greenhalgh appeared on behalf of the Electrical 
Contracting Association of Western Australia (Union of 
Employers). 

Mr R. Raxworthy appeared on behalf of the Federation 
of Electrical Contractors. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

The Electrical Contractors' Association of Western Austra- 
lia (Union of Employers) and Others. 

No. 1619 of 1992. 
Electrical Contracting Industry Award. 

R 22 of 1978. 
COMMISSIONER R.N. GEORGE. 

7 May 1993. 
Order. 

HAVING heard Mr N. Hodgson on behalf of the Applicant, 
Mr P. Cooke on behalf of tire Respondent Members of the 
Chamber of Commerce and Industry of Western Australia 
Ms M. Greenhalgh on behalf of the Electrical Contracting 
Association of Western Australia (Union of Employers) and 
Mr R. Raxworthy on behalf of the Federation of Electrical 
Contractors, the Commission, being satisfied that the matter 
is consistent with the Principles enunciated by the State 
Wage Case decision—January 1992 and pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Electrical Contracting Industry Award R 22 
of 1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 30th March 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.] Registrar. 

Schedule. 
1. Clause 2.—^Arrangement: After Clause 39.—Liberty to 

Apply insert the following: 
40. Special Exemptions 
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2. Immediately following clause Clause 39.—Liberty to 
Apply, insert a new clause Clause 40.—Special Exemptions 
as follows: 

40—Special Exemptions. 
(1) Notwithstanding any other provision of this 

Award, the following Respondents: 
(a) Skilled Engineering 
(b) Drake Industrial 

are not required to observe the provisions of the 
following Clause of this Award: 

• Clause 14(l)(b)(i)—Payment of Wages; 
• Clause 31.—Seniority of Tfermination; 
• Clause 32.—Trade Union Trading; 
• Clause 33.—Union Steward; 
• Clause 36.—Superannuation; providing that 

the Respondent was and continues to be 
participating in a scheme approved pursuant 
to the Superannuation Guarantee Admini- 
stration Act on the 1st July, 1992. 

(2) The Respondents referred to in this Clause agree 
to review its terms at the expiration of two years 
from the 30 March 1993. 

3. Immediately following Second Schedule—Respon- 
dents, insert a new Schedule as follows: 

Third Schedule—^Employers Joined as Parties. 
Skilled Engineering Pty Ltd, 65 Burswood Road, VICTO- 

RIA PARK WA 6100. 
Drake Industrial, 218 St. Georges Terrace, PERTH WA 

6000. 

INDEPENDENT SCHOOLS ADMINISTRATIVE AND 
TECHNICAL OFFICERS AWARD 1993 

No. A 15 of 1991. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' Association of 
Western Australia, Industrial Union of Workers 

and 
Aquinas College and Others. 

No. A 15A of 1991. 
Independent Schools Administrative and Technical Officers 

Award 1993. 
No. A 15 of 1991. 

COMMISSIONER S.A. KENNEDY. 
8 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: The background to this applica- 
tion is set out in the preamble to the order. The application 
is before the Commission by consent of the employer 
represented by Mr McGinniss and those represented by Mrs 
Scott. Dr Eraser on behalf of the Association of Independent 
Schools of Western Australia, Union of Employers (Inc.), 
did not oppose the insertion of a long service leave provision 
into the award but questioned the inclusion of a particular 
subclause. Mrs Scott while confirming the agreement, also 
expressed reservations. 

The Independent Schools Salaried Officers' Association 
of Western Australia, Industrial Union of Workers in reply 
can be summarised as follows. The subclause (10) was 
included to satisfy some concerns of its members. It was not 
designed as a springboard for further long service leave 
claims. The ISSOA maintained the right to raise a claim at 
any time but was not seeking to use this subclause a some 
sort of device to foster separate claims or to inhibit any 
employer's abilities to directly enter into arrangements with 
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any employee in a school or even groups of employees in 
a school for long service leave conditions which were better 
than the minimum standards within the proposed clause. 

Having considered the submissions and having regard for 
the agreement reached the award will be varied to add the 
long service leave clause as proposed. That addition 
disposes of the total claim encompassed in the application 
for a new award per Matter No. A 15 of 1991. Tlie agreed 
operative date of 1 Januaty 1993 will be reflected in the 
order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers 
and 

Aquinas College and Others. 
No. A 15A of 1991. 

Independent Schools Administrative and Technical Officers 
Award 1993. 

No. A 15 of 1991. 
COMMISSIONER S.A. KENNEDY. 

15 April 1993. 
Order. 

WHEREAS the subject matter of a long service leave claim 
being determined here was divided from an application for 
a new award (Matter No. A 15 of 1991) to enable the parties 
to have further discussions; and 

Whereas having heard Mr I. Sands on behalf of The 
Independent Schools Salaried Officers' Association of 
Western Australia, Industrial Union of Workers, Dr I. Eraser 
on behalf of the Association of Independent Schools of 
Western Australia, Union of Employers (Inc.), Mr L. 
McGinniss on behalf of the Roman Catholic Archbishop of 
Perth (Inc.) and Mrs P. Scott on behalf of various 
independent schools; and 

Whereas the parties have now reached agreement on the 
remaining issue of the terms of a long service leave clause 
to apply; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That the Independent Schools Administrative and 
Tfechnical Officers Award 1993 be amended in accor- 
dance with the following schedule with effect on and 
from the first day of January 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the word and numer- 

als "12. RESERVED" in this clause and insert in lieu 
thereof: 

12. Long Service Leave 

2. Clause 12.—^Reserved: Delete this clause and insert in 
lieu thereof: 

12.—Long Service Leave. 
(1) Subject to subclause (3) of this clause, an officer 

who has completed ten years' continuous service 
with the employer shall be entitled to ten weeks' 
long service leave on full pay. For each subse- 
quent period of ten years' service an officer shall 
be entitled to an additional ten weeks' long service 
leave on full pay. 



(2) In calculating an officer's entitlement under this 
clause continuous service with the employer prior 
to 1 January 1993 shall be taken into account in 
the following manner: 
(a) In the case of an officer who has already 

accrued an entitlement to long service leave 
with the employer prior to 1 January 1993, 
the officer shall continue to accrue subse- 
quent entitlements to long service leave in 
accordance with the provisions on subclause 
(1) of this clause. 

(b) In the case of an officer who, at 1 January 
1993, had not accrued an entitlement to long 
service leave, the officer's entitlement shall 
be calculated on the following basis: 

For any period of continuous employment 
prior to 1 January 1993, an amount calculated 
on the basis of 13 weeks' long service leave 
on full pay for each 15 years of continuous 
service. 

(3) The expression "continuous service" includes 
any period during which the officer is absent on 
full pay from their duties, but does not include: 

(a) Any period exceeding two weeks during 
which the officer is absent on leave without 
pay. In the case of leave without pay which 
exceeds eight weeks in a continuous period, 
the entire period of that leave is exercised in 
full; 

(b) Any service of an officer who resigns or is 
dismissed, other than service prior to such 
resignation or prior to the date of any offence 
in respect of which they are dismissed by the 
employer, when that prior service has actu- 
ally entitled the officer to long service leave 
under this clause. 

(4) Any entitlement to annual leave that falls due 
during the period of long service leave shall be 
recognised as extra leave and not included in the 
long service leave. 

(5) Any public holiday which occurs during the 
period an officer is on long service leave shall be 
treated as part of the long service leave and extra 
days in lieu thereof shall not be granted. 

(6) Where an officer has become entitled to a period 
of long service leave in accordance with this 
clause, the officer shall commence such leave as 
soon as possible after the accrual date in a manner 
mutually agreed between the employer. 

(7) Payment for long service leave shall be made in 
full before the officer goes on leave or by 
agreement between the officer and the employer, 
at the same time as the officer's salary would have 
been paid if the officer had remained at work in 
which case the payment shall be made by 
arrangement between the officer and the em- 
ployer. 

(8) Where an officer has completed at least 7 years' 
service but less than 10 years' service and 
employment is terminated— 

(a) by their death; or 
(b) in any circumstances, other than serious 

misconduct; 
the amount of leave shall be such proportion of 10 
weeks' leave as the number of completed years of 
such service bears to 10 years. 

(9) In the case to which subclause (8) of this clause 
applies and in any case in which the employment 
of the officer who has become entitled to leave 
hereunder is terminated before such leave is taken 
or fully taken the employer shall, upon termina- 
tion of employment otherwise than by death, pay 
to the officer and upon termination of employment 
by death, pay to the personal representative of the 
officer upon request by the personal representa- 

tive, a sum equivalent to the amount which would 
have been payable in respect of the period of leave 
to which they are entitled or deemed to have been 
entitled and which would have been taken but for 
such termination. Such payment shall be deemed 
to have satisfied the obligation of the employer in 
respect of leave hereunder. 

(10) Notwithstanding the provisions of subclause (1) of 
this clause, the provisions for long service leave 
which apply at an individual school may be set by 
written agreement between the employer and the 
Union; provided that such agreement shall not set 
provisions less favourable than those prescribed 
for under subclause (1) hereof. 

Any agreement reached in accordance with this 
subclause shall be registered in the Western 
Australian Industrial Relations Commission in 
accordance with Section 41 of the Industrial 
Relations Act 1979. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 1987 

No. A20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 18 of 1993. 

COMMISSIONER G.L. FIELDING. 
5 April 1993. 

Reasons for Decision. (extemporaneous) 
THE COMMISSIONER: The Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1987 
provides classifications for Mine Production Employees. 
They are set out in Clause 8 of the Award. At present, so 
far as Mine Production Employees are concerned, there are 
two groups of classified workers, the first being "AWU 
Mineworkers" and the second being "CMEWU Minework- 
ers". 

The demarcation results from the fact that CMEWU 
Mineworkers have, for many years in this industry and in 
others, exclusively operated the shovels used in pit 
production, whereas the AWU Mineworkers operate each 
and every other piece of plant and equipment used in mine 
production. 

The purpose of this application is to remove, so the 
schedule says,' 'a line of demarcation which currently exists 
between the operation of shovels on the one hand and the 
remaining items of plant on the other hand in the Company's 
mine production areas". That is to be achieved by amending 
the Mine Production Employee classifications, to delete the 
discrete reference to AWU Mineworkers and the CMEWU 
Mineworkers, and provide now simply for Mine Production 
Employees. Furthermore, that is to be achieved by amalga- 
mating the four levels now provided for die AWU 
Mineworkers and the two levels for the CMEWU Mine- 
workers, so that there will be five classifications. The four 
existing levels provided for the AWU Mineworkers are to 
be retained with a new Level 1 classification, having a pay 
rate of 105 per cent of the base trade rate. 

The parties are ad idem that the change should be made. 
There seems to be universal agreement that the change is 
necessary and timely in order to provide for flexibility in the 
workplace, and to provide for further career development for 
both AWU Mine Production Employees and for shovel 
drivers. 
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On the face of it, the application would appear to comply 
with the State Wage Fixing Principles. Clearly, as Mr Booth 
has so rightly said, the amendment is really a further 
development of the multiskilling, which was introduced in 
or about 1990 for the AWU employees, but which did not 
affect the CMEWU Mineworkers because they were 
confined to driving particular items of equipment prior to 
the introduction of the multiskilling scheme. There is an 
improvement in the job design for these employees. It is trite 
to say that the change removes old demarcation barriers 
which the Principles are undeniably designed to remove. 

When the parties were before me in conference, I 
expressed some concern that the new Level 1 pay rate was 
more than the base trade rate, my concern being that 
unskilled employees ought not to be paid in excess, or 
certainly much in excess of those who have completed long 
apprenticeships. All the parties who have appeared before 
the Commission argue that the proposed pay rate of 105 per 
cent for the new classification is a proper rate. It is said that 
in order to acquire the top rate there needs to be an 
acquisition of a further skill. 

Currently Level 1 for the AWU Mineworkers requires 
only that there be an acquisition of three selected skills. Now 
four will be required and for the shovel drivers to progress 
to the new pay rate they will have to similarly acquire extra 
skills. 

Reflecting on the matter and in light of what I have heard 
in these proceedings, I am prepared to sanction the 
agreement The new pay rate is consistent with the structure 
in the Award as it now stands, and it is the case, as Mr Booth 
has outlined, that in other industries there does not seem to 
have been any objection taken by the Commission, 
differently constituted, to having the highest multiskilled 
rate for production employees in the order of 105 per cent 
of the base trade rate. I do not see any reason to differentiate 
this industry from others where the matter has been 
considered at some length. 

In the circumstances, I am prepared to indicate that I am 
satisfied that the proposed amendment does not offend the 
Principles. Indeed, I am satisfied that it complies with the 
spirit of those Principles. 

Appearances: Mr A.N. Cameron on behalf of the 
Applicant 

Mr D. McLane on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch; Australian Electri- 
cal, Electronics, Foundry and Engineering Union (Western 
Australian Branch); The Plumbers and Gasfitters Employ- 
ees' Union of Australia, West Australian Branch, Industrial 
Union of Workers; and The Operative Painters' and 
Decorators' Union of Australia, W.A. Branch, Union of 
Workers 

Mr S. Booth on behalf of The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers; and 
the Metal and Engineering Workers' Union—Western 
Australia 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 18 of 1993. 

Iron Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1987. 

No. A 20 of 1987. 
COMMISSIONER G.L. FIELDING. 

5 April 1993. 
Order. 

HAVING heard A.N. Cameron on behalf of the Applicant, 
Mr S. Booth on behalf of The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers; and 

Metal and Engineering Workers' Union—Western Austra- 
lia; and Mr D.C. McLane on behalf of The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch; Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch); The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian Branch, 
Industrial Union of Workers; and The Operative Painters' 
and Decorators' Union of Australia, W.A. Branch, Union of 
Workers, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the commence- 
ment of the first pay period on and from the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
DIVISION 1—PART 1 
1. Clause 3.—Arrangement: Delete the number and title 

"35. HI/AWU—Skills Acquisition and Career Path Pro- 
gramme" and insert the following in lieu thereof— 

35. Production Employees Skills Acquisition and 
Career Path Programme 

2. Clause 8.—Definitions: 
(A) Delete subclause (2) of this clause and insert the 

following in lieu thereof— 
(2) Mine Production Employees: 

(a) • "Mine Production Employee— 
Level 5": 
means an employee classified as 
such who performs any work 
within the competence of that 
employee and who is undergoing 
training to acquire one Selected 
Offered Skill in Mine Production. 

• "Mine Production Employee— 
Level 4": 
means an employee classified as 
such who performs any work 
within the competence of that 
employee and who has been passed 
out as having successfully acquired 
one Selected Offered Skill in Mine 
Production. 

• "Mine Production Employee— 
Level 3": 
means an employee classified as 
such who performs any work 
within the competence of that 
employee and who has been passed 
out as having successfully acquired 
two Selected Offered Skills in 
Mine Production. 

• "Mine Production Employee— 
Level 2": 
means an employee classified as 
such who performs any work 
within the competence of that 
employee and who has been passed 
out as having successfully acquired 
three Selected Offered Skills in 
Mine Production. 

• "Mine Production Employee— 
Level 1": 
means an employee classified as 
such who performs any work 
within the competence of that 
employee and who has been passed 
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out as having successfully acquired 
four Selected Offered Skills in 
Mine Production. The last Selected 
Offered Skill may be nominated by 
the Company in accordance with 
Clause 35, Part B(5). 
NOTE: The Selected Offered 
Skills are listed in Clause 35.— 
Production Employees Skills Ac- 
quisition and Career Path Pro- 
gramme. 

(B) In paragraphs (3)(a), (b), (c) and (d); (4)(a) and (b); 
and (8)(a), (b), (c), (d) and (e) delete the note 
where one occurs and at the end of each paragraph 
insert the following— 

NOTE: The Selected Offered Skills are listed 
in Clause 35.—Production Employees Skills 
Acquisition and Career Path Programme. 

3. Clause 32.—Wages: Delete paragraph (3)(a) and insert 
the following in lieu thereof— 

(a) Mine Production Employees: 
$ 

Level 5 405.90 
Level 4 454.40 
Level 3 466.50 
Level 2 497.20 
Level 1 522.10 

4. Clause 35.—Hl/AWU Skills Acquisition and Career 
Path Programme: 

(A) Mete the heading to this clause and insert the 
following in lieu thereof— 

35.—Production Employees Skills Acquisition 
and Career Path Programme 

(B) Delete Parts A and B and insert the following in 
lieu thereof— 

PART A 
(1) Purpose: 

This programme is to provide Hamersley 
Iron production employees with skill related 
career paths through ongoing training, 
thereby creating the ability for employees to 
progress to the highest classification level 
within the MRU. The programme will also 
establish a trained, flexible, multi-skilled 
workforce with consequent utilisation of 
those expanded skills. In return the Company 
is to gain the benefits of increased productiv- 
ity and efficiency required for the continued 
successful operation of Hamersley Iron. 

(2) Progression of Employees: 
(a) An employee, on initial employment 

within an MRU, will be offered employ- 
ment in the Skills Acquisition and 
Career Path Programme which will take 
into consideration the Company's oper- 
ational needs and progression opportu- 
nities of current employees. The em- 
ployee will, upon commencement, be 
classified as a Level 5 employee in the 
Mine Production MRU, and a Level 4 
employee in all other MRUs. 

(b) Each employee will undergo a period of 
induction at Level 5 in the Mine 
Production MRU, and at Level 4 in all 
other MRUs, in which the employee is 
required to obtain the necessary stan- 
dard of competency to work within the 
MRU. The employee is then trained and 
passed out in the primary skill identified 
in the selected Career Path Level 4 skill 
module in the Mine Production MRU 
and Level 3 skill module in all other 
MRUs. 

The employee will then be classified 
and paid as a Level 4 employee in the 

Mine Production MRU and Level 3 
employee in all other MRUs, whilst 
obtaining the full competency level of 
the skills identified in that skill module. 

(c) During the period of employment as a 
Level 4 employee in the Mine Produc- 
tion MRU and Level 3 employee in all 
other MRUs, the employee will be 
interviewed and assessed as to— 

(i) a suitable programme of skills 
acquisition to enable classification 
progression to a higher level and to 
discuss any changes which may 
have occurred with the Company's 
operations needs; 

(ii) what training is required to meet 
the appropriate qualification for 
reclassification progression to a 
higher level; and 

(iii) the ability of the employee pursu- 
ing classification progression in V 
another stream of operation other 
than the initial stream in which 
employment was first offered and 
what skill modules would be re- 
quired to achieve that progression. 

(d) An employee who newly commences a 
period of training for reclassification to 
Level 3 or higher in the Mine Produc- 
tion MRU or Level 2 or higher in all 
other MRUs will continue to be paid at 
their existing rate until passed out as 
competent in the primary skill identified 
in that new skill module. 

(e) An employee who subsequently fails to 
achieve competency in the range of 
tasks within a skill module will retain 
the existing pay rate if required to 
exercise the primary skill of that module 
by the Company. 

(f) Selected skills acquired by an employee 
for progression will not refer to those 
skill modules already held by the em- 
ployee. 

(g) This programme has been designed to 
enable an employee with minimal prior 
experience to progress to Level 1 within 
a period of four years from commence- 
ment in the Mine Production MRU and 
within three years from commencement 
in all other MRUs subject only to the 
employee's preference and ability. 

The Company will provide training 
opportunities during this period to allow 
employees to achieve this objective. 

(3) Training Modules: 
Modules will be established within the 

MRU which will provide the necessary skills 
to enable progression to occur. Each module 
will identify primary skills and a range of 
secondary tasks. 

It is then expected that employees will be 
trained, where applicable, through the range 
of secondary tasks before advancing into 
training in the next primary skill of the next 
level. 

In particular circumstances, the Company 
may advance an employee into training for 
the next primary skill level before all skills 
of that module are acquired, to meet opera- 
tional requirements. Advancement in this 
situation will be based on the criteria 
specified in subclause (4) hereof. 
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(4) Training: 
Training will be made available by the 

Company to enable employees to progress 
through the Skills Acquisition and Career 
Path Programme. 

Selection for training will be based on the 
following criteria— 

* necessary pre-requisite qualifications 
(including statutory licences), where 
appropriate; 

* the employee's stated training prefer- 
ences; 

* availability of the particular training 
module; 

* assessment of previous training and 
skills; 

* length of continuous service within the 
MRU (all other criteria being equal); 

* the employee's availability to undertake 
training; and 

* operational needs. 
(5) Training Procedures: 

The Productivity and Training Group will 
review and establish training courses for each 
nominated skill module. They shall also 
investigate what facilities might be put in 
place to allow for external recognition of 
those skills. 

A training programme involves the acqui- 
sition of a number of skills, each of which 
deals with the safe operation of machinery or 
plant to a level of efficiency and productivity 
suitable for the Company's operational 
needs. 

A skills record book will be maintained 
and available for each employee. The book 
will specify those skills in which the em- 
ployee has been deemed competent. 

Training may take the form of classroom 
instruction, simulated on-the-job instruction, 
actual on-the-job instruction, or any combi- 
nation of these methods. 

It is intended that once an employee has 
commenced training in a new skill module 
for reclassification to a higher level, then the 
Company should act to ensure that the 
employee has every opportunity to complete 
that training in a scheduled time frame. 

(6) Productivity and Efficiency Measures: 
As a result of the introduction of new 

technology, equipment or changes to work 
practices which results in further increases in 
productivity, efficiency and skills, it is 
recognised that the Union may seek in- 
creased remuneration for employees. 

In the first instance, any such claim will 
be fully discussed by the Productivity and 
Training Group, including appropriate Com- 
pany and Union officials, in an attempt to 
reach agreement between the parties. Any 
such agreement must be ratified by the 
Western Australian Industrial Relations 
Commission. 

In the event of disagreement between the 
parties, it is recognised that the Union has the 
ability to take a work value case to the 
Western Australian Industrial Relations 
Commission with respect to increased remu- 
neration for employees. 

(7) Productivity and Training Groups: 
Productivity and Training Groups will be 

established in all areas where the Production 
Employees Skills Acquisition and Career 
Paths Programme applies. 

These groups will enable employees to 
have an input into the decision making 
process relating to this programme. 

Productivity and Training Groups will 
consist of— 

(a) Relevant Site Convenors of Production 
Unions. 

(b) MRU Representative(s) as required. 
(c) Nominated Company Representatives 

with authority within the Division. 
(8) Role of Productivity and Training Groups: 

(a) Review progress and development, and 
recommend change to the Skills Acqui- 
sition and Career Path Programme. 

(b) Identify productivity and efficiency im- 
provement measures that could be intro- 
duced within MRUs. 

(c) Develop an industrial culture by way of 
a consultative process. 

(d) Consult on implementation of new 
technology and equipment. 

(e) Review and recommend change to train- 
ing modules. 

(f) Review training and retraining. 
(g) Discuss and attempt to resolve problems 

within the Programme that may arise 
within the MRU. 

(h) Review and recommend change to skill 
module secondary tasks. 

(i) Review and recommend change to train- 
ing methods. 

(j) Identify methods of trainer accredita- 
tion. 

(k) Identification of appropriate procedures 
for skills retention. 

The Productivity and Training Groups 
may request the involvement of the full-time 
Union official and an appropriate Company 
representative at Group meetings to assist 
with the ongoing development of the Pro- 
gramme. 

Any party may seek the assistance of the 
Western Australian Industrial Relations 
Commission to assist in the resolution of any 
issue or dispute arising from the application 
of this programme. 

(9) Non-Reduction of Wages: 
When a current employee enters the 

Production Employees Skills Acquisition 
and Career Path Programme there shall be no 
reduction in wages as a result. 

Such an employee shall be classified in the 
level which most closely corresponds to the 
pre-existing wage rate, but not so as to reduce 
that pre-existing wage rate. 

The employee shall remain in that classifi- 
cation and receive the wage rate for that 
classification as periodically adjusted until 
such time as reclassification occurs in accor- 
dance with this programme. 

This clause does not apply to those persons 
employed after the date of implementation of 
this programme. 

This clause does not apply where the 
employee transfers to another MRU, or loss 
of requisite licence. 

(10) Non-Participation: 
Current employees may elect not to partic- 

ipate in the Production Employees Skills 
Acquisition and Career Path Programme. 
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Any person who elects not to participate 
in the programme and then later decides to 
participate will enter the training lists at the 
lowest level. 

This clause does not apply to those persons 
employed after the date of implementation of 
this programme. 

PARTS 
Mine Production 

(1) Progression through the Mine Production 
Skills Acquisition and Career Path Pro- 
gramme Career Streams to Level 2 shall be 
in accordance with the provisions of Part A 
of this clause. Progression to Level 1 shall 
occur on acquisition of an additional selected 
offered skill nominated by the Company. 
Progression shall be as illustrated in the chart 
in subclause (2) hereof and as further 
explained in respect of mandatory and pre- 
requisite skills in subclause (4) hereof. 

(2) Mine Production Skills Acquisition and 
Career Path Programme Career Streams 
Level 1 4 SOS 

Level 2 3 SOS 

Level 3 2 SOS Instrument Analy- 
sis 

Level 4 1 SOS Survey/ Geology 
Services 

Level 5 Induction 
(3) The Selected Offered Skills (SOS) in Mine 

Production are— 
Hauling and Services 
Dozing Services 
Dozer Construction 
Loading 
Crushing 
Drilling 
Drilling Specialisation 
Survey/Geology Services 
Instrument Specialisation 
Explosives Handling 
Blast Specialisation 
Dozer Specialisation 
Pit Control (Tom Price) 
Shovel Operation 

(4) The acquisition of Selected Offered Skills 
shall be in accordance with the following 
requirements— 

(a) Hauling and Services: 
Competent and passed out to operate 

haul trucks and associated functions as 
per task sheet. 

This is a mandatory skill and must be 
acquired at Level 4 or Level 3. 

(b) Dozing Services: 
Competent and passed out to operate 

rubber-tyred dozers, graders and associ- 
ated functions as per task sheet. 

(c) Dozer Construction: 
Competent and passed out to operate 

track dozer machines as per task sheet 
and be able to competently carry out 
bench levelling, road building, dump 
control, final pillar battering, and other 
associated tasks in mine construction. 

(d) Loading: 
Competent and passed out to operate 

front-end loaders in a production mode, 
achieving a minimum productivity fig- 
ure and carry out associated functions as 
per task sheet. 

(e) Crushing: 
Competent and passed out to operate 

the Primary Crusher/s and associated 
functions as per task sheet. 

(f) Drilling: 
Competent and passed out to operate 

blast hole drills, and associated func- 
tions as per task sheet 

(g) Drilling Specialisation: 
Competent and passed out to operate 

drill used in the individual operations 
and associated functions as per task 
sheet. 

Prior to undertaking training in this 
skill it is necessary to obtain the skill of 
drilling. 

(h) Survey/Geology Services: 
Competent and passed out to carry 

out surveying assisting functions and/or 
geology associated functions as per task 
sheet. 

(i) Instrument Specialisation: 
Competent and passed out to operate 

the nuclear and gamma logger ma- 
chines; 

or 
Competent and passed out to operate 

all survey instruments and hold a TAPE 
accreditation for introductory survey 
functions. 

(j) Explosives Handling: 
Competent and passed out to operate 

equipment and perform associated func- 
tions as per task sheet. 

(k) Blast Specialisation: 
Competent and passed out to operate 

all equipment and perform associated 
functions as per task sheet. 

Prior to undertaking training in this 
skill it is necessary to obtain the skill of 
explosives handling. 

(1) Dozer Specialisation: 
Competent and passed out in two of 

the following skill modules— 
• Dozer Services; 
• Dozer Construction; 
• Loading. 
Prior to undertaking training in this 

skill it is necessary to obtain the skill of 
dozer services or the skill of dozer 
construction. 

(m) Pit Control (Tom Price): 
Competent and passed out in Tom 

Price Pit Control and associated func- 
tions as per task sheet. 

(n) Shovel Operation: 
Competent and passed out to operate 

shovels and perform associated func- 
tions as per the task sheet. 

(5) The Selected Offered Skill undertaken by an 
employee for reclassification to Level 1 may 
be nominated by the Company so as to ensure 
that the skills profile of the workforce 
matches the Company's operational require- 
ments. However, the Company will en- 
deavour to meet employee's training prefer- 
ence where possible. This will not be an 
impediment to employees gaining further 
skills where they desire to do so. 
(C) Part K: Delete subclause (5) of this part. 

11049—5 
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DIVISION 2—PART 1 
1. Clause 5.—Service Payments: Delete subclause (8) of 

this clause and insert the following in lieu thereof— 
(8) An employee to whom the provisions of Clause 

35.—Production Employees Skills Acquisition 
and Career Path Programme applies, and whose 
classification attracts a Clause 32 wage rate equal 
to the base trade level or above, shall be paid for 
all purposes of this Award a multi-skilling 
increment allowance as follows— 
(a) after 12 months' continuous service from 

first being appointed to such a classification, 
an allowance of $7.50 per week; 

(b) after 2 years' continuous service from first 
being appointed to such a classification, an 
allowance of $13.20 per week; 

(c) provided always that no employee will be 
paid an allowance pursuant to both this 
subclause and the preceding subclause. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 1987 

No. A 20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Ply Limited 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others. 
No. 204 of 1993. 

COMMISSIONER G.L. FIELDING. 
5 April 1993. 

Reasons for Decision (extemporaneous). 
THE COMMISSIONER: This is an application to amend 
the Iron Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1987. As with Application No. 18 of 1993, 
it really arises out of moves to remove existing demarcation 
barriers and provide a more flexible workforce. 

To its credit, the Union agrees with the proposal to amend 
Division 2 of Part I of the Award, which deals with the 
Applicant's rail operations to provide, in effect, that persons 
colloquially called yardmen, who have traditionally carried 
out tasks confined to inspecting and repairing rail ore 
wagons, should now, to a large degree, be interchangeable 
with other non-trade maintenance employees in the rail 
operations area. They will, for example, carry out the work 
where necessary which has formerly been carried out by the 
old trades assistant in the workshops. 

In agreeing to the change, the Union has indicated, and 
it is fair to record that it is concerned, that this should not 
be seen by it as the end of its claims and hopes for proper 
career path structures for these employees. As I understand 
the Union, it sees this more as an interim measure rather than 
as one designed to end any thought of proper career path 
development 

Nonetheless, the agreement reached between the parties 
is that, in return for doing a significantly wider range of 
tasks, the yardmen should qualify for an allowance 
equivalent to the multiskilling allowance paid to Mine 
Production Employees who are eligible to be members of 
the AWU at the various mine sites. That allowance provides 
for an additional $7.50 per week after the first 12 months' 
continuous service and after the expiration of two years' 
continuous service, that increases to $13.20 per week. 

73 W.A.I.G. 

Both the Company and the Union representatives suggest 
that that allowance complies with the Allowances Principle 
under the State Wage Fixing Principles, and with that I 
heartily agree. I do not consider it appropriate at this stage 
to establish a new classification, particularly as one of the 
basic tenants of the agreement is dial the traditional role of 
the yardman will be maintained and that wherever possible 
that task will not be subsumed into that of a trades assistant. 

Nonetheless, the evidence is abundantly clear that there 
will be a significant increase in the work value currently 
required of the yardman. In those circumstances, I am of the 
view that that is best dealt with by an additional payment 
in the form of an allowance. I cannot think of any better 
guide for the quantum of that allowance than the current 
multiskilling allowance provided in the Award for others. 

Therefore I indicate to the parties that I am prepared to 
amend the Award in the terms of the Schedule attached to 
the application. By consent, that amendment is to operate 
from the first pay period commencing on or after 5 April 
1993. 

Appearances: Mr A.N. Cameron on behalf of the 
Applicant. 

Mr D. McLane on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others. 
No. 204 of 1993. 

Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 

No. A 20 of 1987. 
COMMISSIONER G.L. FIELDING. 

5 April 1993. 
Order. 

HAVING heard A.N. Cameron on behalf of the Applicant 
and Mr D. McLane on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch; Metal and Engi- 
neering Workers' Union—Western Australia; Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch); The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian Branch, 
Industrial Union of Workers; and The Operative Painters' 
and Decorators' Union of Australia, W.A. Branch, Union of 
Workers, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the first pay period 
commencing on and from the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
DIVISION 2—PART 1 

Clause 5.—Service Payments: After subclause (8) add the 
following subclause (9) as follows— 

(9) Mine and Port Operations Maintenance Employ- 
ees—Level 3 whose primary duties consist of 
inspecting and repairing the rail ore wagons and 
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associated tasks shall be paid for all purposes of 
this Award a multi-skilling increment allowance 
as follows— 

(a) after first 12 months' continuous service 
from first being appointed to Level 3, an 
allowance of $7.50 per week; 

(b) after two years' continuous service from first 
being appointed to Level 3, an allowance of 
$13.20 per week. 

Per Week 

MEAT INDUSTRY (NORTHWEST ABATTOIRS) 
AWARD No. A12 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 
Derby Meat Processing Co Ltd. 

No. 663 of 1993. 
Meat Industry (Northwest Abattoirs) Award 

No. A12 of 1988. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

7 May 1993. 
Order. 

HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr M. Darcy on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Northwest Abattoirs) Award 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of April, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement; Delete the number and word 

"9. Guarantee" where they appear and insert in lieu the 
following number and word: 

9. Deleted 
2. Clause 7.—Terms of Employment: Delete subclause 

(4) of this clause and renumber subclauses (5), (6), (7), (8) 
& (9) as (4), (5), (6), (7), & (8). 

3. Clause 9.—Guarantee: Delete this clause. 
4. Clause 10.—Wages: Delete this clause and insert in 

lieu the following: 
10.—Wages. 

The minimum rates of wages payable per week to 
adult employees covered by this award shall be as 
follows: 

Per Week 

(1) Employees in slaughtering- 
la) Slaughterman 
(b) Worker in Head Ring 
(c) Trimmer of Sides 
(d) Viscera Separator 

Column Column 
A B 

Base Over 
Class- Tally 

ification Rate 
Rate 

371.20 352.50 
330.80 313.70 
330.80 313.70 
327.20 310.20 

Column Column 
A B 

Base Over 
Class- Tally 

ification Rate 
Rate 

(e) Offal Packer 327.20 310.20 
(f) Offal Trimmer 324.30 307.40 
(g) Tally Clerk 323.70 306.80 
(h) Process Worker 317.50 300.90 

A Process Worker shall be competent to 
carry out any or all of the following 
duties—operate a rumble cleaner and roller 
cleaner; operate a spray washer, work in a 
chiller/cold room and any general duties as 
may be directed. 

(2) Employees in boning section— 
(a) Boner 356.20 338.10 
(b) Slicer 336.20 319.00 
(c) Spotter/packer 327.20 310.20 
(d) Whizzard Knife Oper- 

ator 324.30 307.40 
(e) Trimmer 324.30 307.40 
(f) Strapping, wiring or 

glueing machine oper- 
ator 324.30 307.40 

(g) Scales Operator 324.30 307.40 
(h) Tally Clerk 323.70 306.80 
(i) Process Worker 309.00 293.00 

A Process Worker shall be competent to 
carry out any or all of the following 
duties—monitoring and maintaining basic 
hygiene; work in a chiller/cold room and 
any general duties as may be directed. 

(3) Employees in by-products section— 
The five classification rates for employees in 

the by-products are broadbanded into one rate. 
Employees engaged in the five positions at 
intervals agreed between the employer and em- 
ployee but not less than fortnightly. 
(a) Operator of Continu- 

ous rendering Process- 
ing Plant 319.90 303.20 

(b) Blood Cooker or Sepa- 
rator Operator 319.90 303.20 

(c) Employees in Con- 
demned Area 319.90 303.20 

(d) Operator of Hand 
Washer 319.90 303.20 

(e) By-Products employee 
not otherwise classi- 
fied 319.90 303.20 

(4) Employees in freezer section— 
(a) Freezer hand (i.e. an 

employee who is re- 
quired to work in a 
temperature between 
minus 16 degrees Cel- 
sius and zero degrees 
Celsius) 325.20 303.20 

(b) Employees required to work in a temperature 
below minus 16 degrees. 

Celsius shall be paid an extra $1.39 per day 
provided that if minus 18 degrees Celsius 
he/she shall be paid an extra $2.67 per day 
and if the temperature is below minus 23 
degrees Celsius he shall be paid an extra 
$5.40 per day. 

(5) Employees in hide section— 
Hideman 318.60 301.90 
All work performed in prepar- 
ing hides for shipment shall 
be paid for at the time rate of 
the hideman's classification. 

319.90 303.20 

319.90 303.20 

325.20 303.20 

318.60 301.90 
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Per Week 
Column Column 

A B 
Base Over 

Class- Tally 
ification Rate 

(6) Driver of a fork lift 
(7) Employees in livestock and 

yard section— 
Stockman or penner up 

(8) Employees employed in the 
hygiene gang shall be paid a 
loading of 25 per cent of their 
ordinary hours of work. 

(9) Employees in laundry sec- 
tion:— 
Laundry hand 

(10) Adult Leading Hands— 

344.50 326.80 

316.10 299.60 

313.10 296.60 

Any employee who is placed in charge for not 
less than one day of— 
(a) not less than three and not more than ten 

other employees shall be paid at the rate of 
$11.33 per week extra; 

(b) more than ten and not more than 20 other 
employees shall be paid at the rate of $17.60 
per week extra; 

(c) more than 20 other employees shall be paid 
at the rate of $23.20 per week extra. 

OR BUNKERING (FREMANTLE) LIMITED, 1980 
No. A 20 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 

BP Australia Limited 
No. 117 of 1993. 

Oil Bunkering (Fremantle) Limited, 1980 
No. A 20 of 1981. 

COMMISSIONER R.N. GEORGE. 
16 April 1993. 

Order. 

HAVING heard Mr D. Forster on behalf of the Applicant 
and Mr D. Gittus and with him Mr J. Warm an on behalf of 
the Respondent and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision—January 1992 
and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Oil Bunkering (Fremantle) Limited, 1980 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 9th March 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

thereof the following: 
1.—Tide. 

This award shall be known as the BP Fremantle Ltd 
Oil Bunkering Award 1992, No. A 20 of 1981. 

2.1 Clause 2A.—State Wage Principles—June 1991: 
Delete this clause. 

2. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof the following: 

2.—^Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope and Application 
4. Operative Date and Duration of Award 
5. Definitions 
6. Contract of Service 
7. Hours (Other than Continuous Shift 

Employees) 
8. Overtime (Other than Continuous Shift Employ- 

ees) 
9. Continuous Shift Employees 

10. Shiftwork 
11. Public Holidays 
12. Annual Leave 
13. Sick Leave 
14. Higher Duties 
15. Board of Reference 
16. Representatives Interviewing Employees 
17. Time and Wages Record 
18. Maximum Rate 
19. Long Service Leave 
20. Bereavement Leave 
21. Wage Rates 
22. Allowances 
23. Award Modernisation Clause 

Appendix A—^Training Modules 
Appendix B—Structural Efficiency Agreement 
Appendix C—Parties Bound 

3. Clause 3.—Area: Delete this clause and insert in lieu 
thereof the following: 

3.—Scope and Application. 
This Award shall apply to BP (Fremantle) Limited, 

the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and to 
employees of BP (Fremantle) Limited who are eligible 
to be members of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and who are engaged on pipeline bunkering 
and all work incidental to the maintenance and 
operation of plant for such bunkering in and around the 
port of Fremantle. 

4. Clause 4.—Scope: Delete this clause and insert in lieu 
thereof the following: 

4.—Operative Date and Duration of Award. 
This award shall operate for a period of two years 

from 21.8.92. 
5. Clause 5.—Term: Delete this clause and insert in lieu 

thereof the following: 
5.—Definitions. 

(1) Bunkering Attendant 
A Bunkering Attendant is an employee who 

after the appropriate training will undertake all 
duties appropriate to the employees classification 
associated with the Bunkering Operation at the 
direction of the employee's supervisor. These 
duties will include all bunkering, product han- 
dling, clerical, maintenance and supervisory func- 
tions for which the employee has been trained and 
accredited. 

(2) Bunkering Attendant Base 
A Bunkering Attendant Base is an employee 

who is ready, willing and able to perform duties 
under the supervision of a supervisor or an 



experienced Bunkering Attendant The employee 
will undertake training in eleven Base training 
modules including B Class Licence and Hoist 
Ticket. When deemed proficient in the module the 
Bunkering Attendant Base will work independent 
of direct supervision. In addition the employee 
will train in Level 1 Modules and will undertake 
those duties when deemed proficient. 

(3) Bunkering Attendant 1 
A Bunkering Attendant 1 is a Bunkering 

Attendant Base who has satisfactorily completed 
eight Level 1 modules and who is undertaking 
fimher training in Level 2 modules. When the 
employee is deemed proficient in a Level 2 
module the employee will work independently in 
work covered by that module until reaching the 
Level 2 requirements. 

(4) Bunkering Attendant 2 
A Bunkering Attendant 2 is a Bunkering 

Attendant 1 who has satisfactorily completed nine 
Level 2 modules or 8 level 2 modules and 10 level 
1 modules and who is undertaking training in 
Level 3 modules. When the employee is deemed 
proficient in a Level 3 module die employee will 
work independently in work covered by that 
module until reaching the Level 3 requirements. 
An employee at this level will be expected to 
supervise other employees as required. 

(5) Bunkering Attendant 3 
A Bunkering Attendant 3 is a Bunkering 

Attendant 2 who has satisfactorily completed 6 
Level 3 modules, 10 Level 2 modules and 11 
Level 1 modules. The employee will undertake all 
duties in which the employee has been deemed 
competent including any additional modules as 
part of the employees training and development. 
This level is achieved by Company promotion 
when a vacancy occurs. An employee at this level 
will be expected to supervise other employees. 

(6) "Continuous Shift Employee" means an em- 
ployee who is regularly rostered to work alternat- 
ing shifts on each day including Saturdays, 
Sunday and Public Holidays. 

(7) Employment Contract 
An employees employment contract will be the 

subject of a 3 month probationary period and upon 
the successful completion the employees employ- 
ment status will be confirmed. 

(8) Training modules are training programmes out- 
lined in Appendix A of this Award. These 
modules will be updated, new modules added, old 
modules deleted to meet the changing needs of the 
business. 

6. Clause 6.—Definitions: Delete this clause and insert in 
lieu thereof the following: 

6.—Contract of Service. 
(1) Tfermination of Employment 

(a) Except as hereinafter provided, employment 
shall be by the week. Any employee not 
specifically engaged as a casual employee 
shall be deemed to be employed by the week. 

(b) (i) Subject to paragraph (c) hereof employ- 
ment shall be terminated by a week's 
notice on either side given at any time 
during the week or by the payment of or 
the forfeiture of a week's wages as the 
case may be. 

(ii) Any employee who, having given or 
been given notice in accordance with 
paragraph (b)(i) hereof, is absent from 
work without reasonable cause (the 
proof of which shall lie with the 
employee concerned) shall be deemed 

to have abandoned their employment 
and shall not be entitled to payment for 
the time of abandoned. 

(c) Where an employee is dismissed by the 
employer for malingering, inefficiency, ne- 
glect of duty or misconduct the requirement 
under paragraph (b) hereof to give notice or 
to pay one weeks wages in lieu of notice shall 
not apply. In such cases the wages to the 
dismissed employee shall only be paid up to 
the time of the dismissal only. 

(d) The employer has the right to deduct pay- 
ment for any day the employee cannot be 
usefully employed because of any strike or 
through any breakdown of machinery or any 
stoppage of work by any cause for which the 
employer cannot reasonably be held respon- 
sible. 

(e) An employee not attending for duty shall, 
except where that absence is in accordance 
with Clause 11.—Public Holidays, Clause 
12.—Annual Leave, Clause 13.—Sick 
Leave, Clause 19.—Long Service Leave or 
Clause 20.—Bereavement Leave, lose pay 
for the actual time of such non attendance. 

(2) Rights and Obligations under the Award 
It is a term and condition of employment and 

of the rights and obligations accruing under this 
award that an employee shall— 
(a) Comply with the orders of the employer to 

work reasonable overtime, including call— 
backs, at any time during the seven days of 
the week at the appropriate remuneration 
prescribed under the Award. 

(b) Use all appropriate protective clothing and 
equipment provided by the employer for 
specific circumstances and, after appropriate 
training, safety equipment or apparatus such 
as explosimeters to supplement safety checks 
by other authorised personnel. 

(c) Comply with the employers direction to carry 
out work required for the safety of personnel 
and plant (including the continued operation 
of plant in accordance with the requirements 
of the employer both as to the work necessar- 
ily to be performed and the numbers and 
classifications of personnel required for that 
purpose) or for the emergency prevention of 
pollution. 

(d) Perform such work including shift work 
required for plant shutdowns or breakdowns 
or startups or other emergency maintenance 
as the employer shall reasonably require. The 
employer shall take into account the circum- 
stances of the individual employees which 
may reasonably affect their availability for 
such shifts. This shall not affect the obliga- 
tions of any employee whose individual 
contract of employment requires the em- 
ployee to undertake shiftwork if required. 

(e) If the employee is a shift worker who is not 
relieved as scheduled at the end of the shift, 
the employee shall continue at work at the 
appropriate overtime rates until relieved or 
otherwise authorised by the employer to 
finish work provided that the employee shall 
not be required to work more than 16 hours 
in any consecutive 24 hour period. 

(f) Comply with the employer's direction to 
keep the work place and equipment in a clean 
and safe condition. 

(3) Casual Employees 
(a) A casual employee is one engaged and paid 

as such. The period of notice of termination 
in the case of a casual employee shall be one 
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hour. If the required notice of termination is 
not given one hour's wages shall be paid by 
the employer or forfeited by the employee. 

(b) A casual employee for working ordinary 
hours shall be paid per hour one thirty-fifth 
of the weekly rate prescribed in Clause 
21.—Wage Rate of this Award for the work 
which the employee performs, plus 20 per 
cent 

(4) Timekeeping 
(a) Notwithstanding anything elsewhere con- 

tained in this award, the employer may select 
and utilise for timekeeping purposes any 
fractional or decimal proportion of an hour 
(not exceeding quarter of an hour) and may 
apply such proportion in the calculation of 
the working time of employees who without 
reasonable cause, promptly communicated to 
the employer, report for duty after their 
appointed starting times or cease duty before 
their appointed finishing times. 

(b) If the employer adopts a proportion for the 
aforesaid purpose the same proportion for the 
calculation of overtime shall be applied. 

(5) Payment of Wages 
(a) Wages shall be paid weekly or fortnightly by 

Electronic Funds Transfer (EFT) provided 
that the latest two days wages due may be 
kept in hand. Provided further that payment 
of overtime worked within the last five 
consecutive days of a pay period need not be 
made until the pay day of the following pay 
period. 

(b) Upon termination of employment wages due 
to an employee shall be paid on the day of 
such termination, or forwarded by post on the 
next working day. 

(c) On or prior to pay day, the employer shall 
state to each employee in writing the amount 
of wages to which the employee is entitled, 
the amount of deductions made therefrom 
and the net amount being paid to the 
employee. 

(d) Wages shall be paid by EFT into a bank 
account nominated by the employee. 

(e) It shall be a full discharge of the obligations 
and rights accruing from week to week under 
Clause 9.—Continuous Shift Employees of 
this award if, in pursuance of an agreement 
made between the employer and the Union, 
a diflferent method of wage payment is 
adopted averaging over a full shift cycle the 
payments accruing from shift work to a shift 
employee. This provision shall apply even if 
a shift employee fails for any reason to work 
a full shift cycle. 

(6) An employee to become entitled to payment of the 
weekly wage prescribed by this Award shall be 
available, ready and willing to perform such work 
as the employer shall from time to time lawfully 
require on the days and during the hours usually 
worked by the employee provided that an em- 
ployee, if so available, ready and willing to work 
for the whole week is dismissed other than for 
misconduct as provided in paragraph (l)(c) hereof, 
subject to (d) of subclause (1) of this Clause, shall 
be entitled to a full weeks' pay. 

7. Clause 7.—Contract of Service: Delete this clause and 
insert in lieu thereof the following: 

7.—Hours (other than Continuous Shift Employees) 
(1) Subject to the Standard Hours (Oil Companies) 

Award 1974 the ordinary working hours shall not 
exceed 70 per fortnight. The current maximum 

ordinary working hours in any one day is 7 hours 
and 47 minutes to be worked within the spread of 
hours of 7 a.m. and 7.30 p.m. The maximum 
ordinary working hours in any one day within the 
spread of hours may be changed subject to local 
agreement. 

(2) Starting and finishing times may be fixed in 
particular cases by agreement between the Com- 
pany and the union. 

(3) A meal break of 30 minutes will be taken at a 
convenient time to suit the work in hand. Where 
possible this will be taken between the hours of 
12 noon and 2 p.m. 

(4) Workers shall be allowed a rest period of ten 
minutes during the first four hours working period 
of any working day. 

8. Clause 8.—Application to Other Awards: Delete this 
clause. 

9. Clause 9.—Hours (Other than Continuous Shift 
Workers): Delete this clause. 

10. A. Clause 10.—Overtime (Other than Continuous 
Shift Workers): Renumber and retitle this clause as follows: 

8.—Overtime (Other than Continuous Shift 
Employees) 

B. Delete subclauses (4), (8)(d), (8)(f), (9)(a) and (9)(b) 
of this clause and insert in lieu thereof the following: 

(4) When a worker is required to continue working 
overtime on work other than maintenance for 
more than one hour after his/her usual finishing 
time, Monday to Friday inclusive, a minimum 
payment for three hours at overtime rates will be 
made as from the normal finishing time and, in 
addition, a meal allowance in accordance with 
subclause (1) of Clause 22.—Allowances of this 
award shall be paid. 

(8) (d) In addition to the meal breaks prescribed 
herein, the employer shall provide a meal or 
pay an allowance in accordance with sub- 
clause (1) of Clause 22.—Allowances of this 
award for each meal break. 

(8) (f) Where a worker is required to commence 
work on any day earlier than 1.5 hours before 
the time when he/she would normally have 
commenced work on that day, he/she shall be 
paid a meal allowance in accordance with 
subclause (1) of Clause 22.—Allowances of 
this award. 

(9) (a) Where the work continues for more than four 
hours, a meal allowance in accordance with 
subclause (1) of Clause 22.—Allowances of 
this award and after each additional four 
hours a meal allowance in accordance with 
subclause (1) of Clause 22.—Allowances of 
this award, providing he/she continues work- 
ing after each such qualifying period; or 

(9) (b) Where the work is extended unexpectedly 
beyond the time when the worker would 
ordinarily be expected to partake of a meal 
or any such day, a meal allowance in 
accordance with subclause (1) of Clause 
22.—Allowances of this award for the first 
such meal and a meal allowance in accor- 
dance with subclause (1) of Clause 22.— 
Allowances of this award for any subsequent 
meal. 

11. Clause 11.—Continuous Shift Workers: Delete the 
number and title and insert in lieu thereof the following: 

9.—Continuous Shift Employees. 
12. Clause 12.—Shift Work: Delete the number and title 

and insert in lieu thereof the following: 
10.—Shiftwork. 
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13. Clause 13.—Holidays: 
A. Delete the number and title and insert in lieu 

thereof the following: 
11.—Public Holidays. 

B. Delete subclause (l)(a) and insert in lieu thereof 
the following: 
(1) (a) The following days or the days observed 

in lieu shall, subject to this subclause 
and to paragraph (c) of subclause (2) of 
Clause 8.—-Overtime (Other than Con- 
tinuous Shift Workers) of this Award be 
allowed as holidays without deduction 
of pay, namely—New Year's Day, 
Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day and one 
other day as may be mutually agreed 
upon by the employee and the Com- 
pany. 

Provided that another day may be 
taken as a holiday by arrangement 
between the parties in lieu of any of the 
days named in this subclause. 

C. Where the word "worker" appears in this clause 
delete this word and replace with "employee". 

14. Clause 14.—Annual Leave: Delete the number and 
title and insert in lieu thereof the following: 

12.—Annual Leave. 
B. Delete subclause (1) and insert in lieu thereof the 

following: 
(1) A period of four consecutive weeks' leave 

with payment of not less than 1.225 of the 
ordinary wage as prescribed in Clause 21.— 
Wage Rates shall be allowed annually to an 
employee by the employer after each period 
of twelve months' continuous service with 
such employer. 

C. Where the words "a worker" and "he" appears 
in this clause delete these words and replace with 
the words "an employee". 

15. Clause 15.—Sick Leave: 
A. Delete the number and title and insert in lieu 

thereof the following: 
13.—Sick Leave. 

B. Where the words "a worker" and "he" appears 
in this clause delete these words and replace with 
the words "an employee". 

16. A. Clause 16.—Higher Duties: Delete the number and 
title and insert in lieu thereof the following: 

14.—Higher Duties. 
B. Where the words "a worker" and "he" appears 

in this clause, delete these words and replace with 
the words "an employee". 

17. Clause 17.—Under Rate Workers: Delete this clause. 
18. Clause 18.—Board of Reference: Delete the number 

and title and insert in lieu thereof the following: 
15.—Board of Reference. 

19. Clause 19.—Representatives Interviewing Workers: 
A. Delete the number and title and insert in lieu 

thereof the following: 
16.—Representatives Interviewing Employees. 

B. Delete the word "Agreement" and replace with 
the word "Award" where it appears in this clause. 

C. Delete the word "workers" and replace with the 
word "employees" where it appears in this 
clause. 

20. Clause 20.—Record: 
A. Delete the number and title and insert in lieu 

thereof the following: 
17.—Time and Wages Record. 

B. Where the word "a worker" appears in subclause 
(1) of this clause delete this word and replace with 
the word "an employee". 

C. Where the word "he" appears in subclause (2) of 
this clause delete this word and replace with the 
words "the duly accredited official". 

21. Clause 21.—Maximum Rate: 
A. Delete the number and title and insert in lieu 

thereof the following: 
18.—Maximum Rate. 

B. Insert a new Clause 21. Wage Rates as following: 
21.—Wage Rates. 

The following shall be the actual wage per week to 
employees covered by this award: 

Bunkering Attendant 3 $595.00 
Bunkering Attendant 2 $565.00 
Bunkering Attendant 1 $535.00 
Bunkering Attendant Base $505.00 

22. Clause 22.—Long Service Leave: 
A. Delete the number and title and insert in lieu 

thereof the following: 
19.—Long Service Leave. 

B. Insert a new Clause 22.—Allowances as follows: 
22.—Allowances. 

(1) A Meal Allowance of $7.40 shall be paid where 
an entitlement exists as outlined in this award. 

(2) A First Aid Allowance of $11.43 per week will be 
paid where an employee holds a current first aid 
qualification and is appointed by the employer to 
perform first aid duties. The employer shall 
reimburse the cost of fees for any courses 
necessary for an employee covered by this 
provision to obtain and maintain current the 
appropriate first aid qualification. 

23. Clause 23.—Bereavement Leave: 
A. Delete the number and title and insert in lieu 

thereof the following: 
20.—Bereavement Leave. 

B. Where the word "worker" appears in this clause 
replace with the word "employee". 

24. Clause 24.—Wages: Delete this clause. 
25. Clause 25.—Allowances: Delete this clause. 
26. Clause 22.—Allowances: Immediately following this 

clause insert the following new clause 23.—Award Moder- 
nisation as follows: 

23.—Award Modernisation Clause. 
The parties to this award agree to discuss all matters 

raised by either party for increased flexibility. All such 
discussions are premised in the understanding that: 

(1) The majority of employees at the enterprise must 
genuinely agree. 

(2) No employee will lose income as a result of the 
change. 

(3) The Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) must be party to any agreement In 
particular, where enterprise level discussions are 
considering matters requiring the registration of 
an agreement or an award variation, the Union 
must be invited to participate. 

(4) The Union will not unreasonably oppose any 
agreement 

(5) Neither party will unreasonably oppose amend- 
ments, variations or agreements sought by the 
other giving effect to the objects of structural 
efficiency. 

(6) Any agreement will be ratified by the W.A. 
Industrial Relations Commission. 
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(7) The dispute settling procedure will apply if 
agreement cannot be reached in the implementa- 
tion process on a particular issue. 

27. Appendix A and Appendix B: Delete these appendices 
and insert in lieu the following new Appendix A, Appendix 
B and Appendix C: 

Appendix A—Training Modules. 
Bunkering Attendant Basic 

1. Product Receipt Basic 
2. Bunkering Procedures Basic 
3. Product Knowledge Basic 
4. Tfemperature and Sampling Tfechniques 
5. Tank Farm Layout 
6. Basic Maintenance 
7. Road Vehicle Maintenance 
8. Customer Service 
9. Occupational Health and Safety I 

10. General Housekeeping 
11. Operation of Pollution Control Equipment Basic 
12. B Class Licence 
13. Hoist Licence 

Bunkering Attendant 1 

1. Product Receipt Advanced 
2. Bunkering Procedures Advanced 
3. Basic Tankship Discharge Procedures 
4. Barge and Offsite Bunkers Control 
5. Basic Pipeline Maintenance 
6. Hose Tfesting 
7. Occupational Health and Safety II 
8. Specific Tank/Pipeline Procedures 
9. Operation/Maintenance of Pollution and Emer- 

gency Equipment 
10. Basic Boiler Operational Knowledge 
11. Basic Pump Operation 

Bunkering Attendant 2 

1. Monitoring KRD Receipts 
2. Road Loading/Unloading Procedures 
3. Quality Control Tfechniques 
4. Pipeline Maintenance Advanced 
5. Degassing Procedures Basic 
6. Planned Maintenance Systems and Records 
7. Occupational Health and Safety III 
8. Basic Supervision 
9. Environment Controls 

10. Terminal Pump and Pipeline Operation 
11. Boiler Ticket 
12. Fire Fighting Basic 

Bunkering Attendant 3 

1. Pipeline Control Receipt 
2. Bunkering Scheduling Implementation 
3. Tankership Discharge Procedures Advanced 
4. Quality Control and Blending 
5. Advanced Supervision 
6. Meter Repair and Loss Control 
7. Maintenance—Management Pipelines 
8. Administration Control 
9. Work Permit Control 

10. Pollution Control AIP 
11. AIP Fire Fighting Levels 1 and 2 
12. Trade Skills 
Appendix B—Structural Efficiency Agreement 

1. Application 
This Agreement will be binding upon the Australian 

Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and BP Australia Limited in 
respect of the Company's Fremantle Bunkering Tferminal. 
This agreement is to be read in conjunction with the BP 
Fremantle Oil Bunkering Award 1992 and where any 
inconsistency appears between the award and agreement, 
this agreement will apply. All parties agree that the 
provisions of the award and this agreement represents the 
contract of employment between the parties and will be 
honoured at all times. 

2. Intent 
BP Fremantle Limited has a stated objective of being the 

best in the Industry. Consistent with this objective and the 
second structural efficiency instalment agreement the 
parties are committed to providing ongoing improved 
measurable benefits for the Company's operation and its 
employees. 

To this end this agreement provided the scope for the 
parties to continually examine the way work is performed 
and provides the consultative mechanism to perform work 
in the most efficient way to meet the changing needs of 
business. 

It is agreed that local arrangements maybe made to meet 
the specific requirements of the site for working patterns, 
arrangements and flexibilities. 
3. Workplace Co-operation 

The long term future of the Company and job security for 
its employees is dependent upon the company being 
competitive. To achieve this the company seeks a commit- 
ment from all of its employees, including site management, 
at each location to work co-operatively towards producing 
a customer service oriented, efficient, productive and safe 
work environment. 
4. Timing Flexibility for Rest, Crib and Meal Breaks 

During normal circumstances it would be the intention for 
all employees to take fixed breaks. However, where work 
needs so dictate the flexibility is sought for employees to 
take their breaks at the next convenient time. In any event 
no employee will be required to work more than six (6) 
hours without a meal break. 
5. Working Hours 

Due to the uncertainty of the timing of shipping arrivals, 
a duty crew will be available for work at any time during 
a 24 hour period 7 days a week subject to the retention of 
the current ordering system. 
6. Dispute Procedure Modification 

Measures are required to ensure all parties adhere to the 
agreed disputes procedure which emphasises orderly discus- 
sion of issues rather than precipitate actions such as bans and 
stoppages. The company is willing to entertain any 
suggestions that satisfy this objective. A consultative 
committee will have both management and employee 
representative and will discuss all issues pertinent to the 
working conditions applying to the bunkering operation. 

The parties agree that management, shop stewards and 
Union officials will exhaust the negotiating process before 
time is lost by employees. 

(a) Where any dispute or grievance arises the problem 
should first be discussed between the employee 
and the supervisor and if requested by the 
employee, a shop steward may be present. 

(b) If the dispute or grievance is unresolved the 
employee and the union representative may then 
discuss the issue with the workshop manager. 

(c) If the dispute or grievance is unresolved then the 
employee and the union representative shall 
confer with the manager. 

(d) If the dispute or grievance is unresolved the matter 
should be referred to the union state official for 
discussion with management. 

(e) Until the dispute or grievance is determined in 
accordance with the above procedure, normal 
work shall continue without prejudice. 

(f) If the matter is still not resolved it shall referred 
to the W.A. Industrial Relations Commission for 
decision. 

7. lob Security 
The Company seeks to enhance a long term job security 

for its employees by being as efficient and productive as 
possible. This has been achieved at BP (Fremantle) Ltd by 
multiskilling and a natural wastage of labour leading to a 
flexible, compact efficient workforce. 



8. Determination of Staffing Levels 
Having due regard to the forecast work needs, safety 

considerations and flexibility desires, the company will 
determine the appropriate staffing levels. If it is thought 
desirable to change die existing levels, either up or down, 
input will be sought from employees. 

Any change will be negotiated through the consultative 
committee with agreement by all parties concerned. 
9. Use of Casuals/Temporaries 

Where such situations as— 
• absence for any reason having reduced the normal 

workforce; 
• there being a defined relatively short term extra 

workload the Company, after consultation and 
agreement with employees will be able to engage 
casuals on a short term basis. In equivalent 
situations the company prefers to use its own 
employees as they are more skilled than casual 
employees. 

10. Use of Third Parties 
To meet the company's customer service efficiency and 

safety objectives it is sometimes better for certain activities 
to be done by outside parties e.g. specialist engineering 
tasks, tank cleaning/painting etc. Amy task outside this area 
to be agreed by the company and consultative committee 
prior to commencement. 
11. Adherence to Award/Agreement Conditions 

The award/agreement eventually each represents a "con- 
tract of employment" between the company and its 
employees. As such there should be commitment and 
adherence by all parties to the agreed conditions including 
such items as: 

• payment of all wages and allowances by EFT; 
• completion of all the laid down steps in the 

disputes procedure. 
12. Local Conditions 

The parties are committed to continue the improvement 
of work practices and the removal of artificial barriers. To 
this end the following productivity initiatives have been 
agreed upon and are in place: 

12.1 No demarcation subject to competency and abid- 
ance of state legislation 
Full multiskilling 
Agreed staff reductions 
Maintain Flexibility 
Safety standards maintained 
Consultative committee formed 
Agreed use of casuals (refer to Clause 9 of this 
agreement) 

12.2 Appropriate training to be made available to all 
employees who request same, to enhance their 
career path. 

12.3 All training to be voluntary to the individual. 

Appendix C—Parties Bound. 
The Applicant shall be: 

Australian Electrical, Electronics, 
Foundry and Engineering Union 
(Western Australian Branch) 
401-403 Oxford Street 
Mt. Hawthorn WA 6016 

The Respondent shall be: 
BP (Fremantle) Limited 
Cnr. Amherst & Knutsford Streets 
East Fremantle WA 6160 

PARLIAMENTARY EMPLOYEES AWARD 1989 
Nos. A 15 of 1987; A 4 and A 7 of 1988 and A 7 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Governor of Western Australia and Others. 
No. 595 of 1993. 

Parliamentary Employees Award 1989. 
Nos A 15 of 1987; A 4 and A 7 of 1988; and A 7 of 1989. 

COMMISSIONER G.L. FIELDING. 
6 April 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Ms J. Sheridan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Parliamentary Employees Award 1989 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 
27th day of October, 1989. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and title 

"38. Award Modernisation" add the following new number 
and title as follows— 

39. Named Parties 
2. Clause 38.—Award Modernisation: After this clause 

add the following new clause as follows— 
39—Named Parties. 

The named parties to the Award are— 
The Federated Miscellaneous Workers' Union of 

Australia, W.A. Branch 
The Governor of Western Australia in Council 
The President of the Legislative Council 
The Speaker of the Legislative Assembly 

UNIVERSITY COLLEGES AND SWANLEIGH 
AWARD 1980 

No. R 7B of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
s.40—Award Variation—Allowances Principle. 

Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous W.A. Branch 

and 
St Thomas Moore College and Others. 

No. 930 of 1988. 
School Employees (University Colleges and Swanleigh) 

Award No. 7B of 1979 as varied. 
Domestics, works and groundsmen education. 

COMMISSIONER G.J. MARTIN. 
21 December 1988. 

Order. 
HAVING heard Ms S.M. Mayman on behalf of the applicant 
and Mr M.A. O'Connor on behalf of respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 and being 
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satisfied that the State Wage Principles enunciated by a 
Commission in Court Session in General Order Matter 
No. 730 of 1988 of the 9th day of September. 1988 have 
been complied with, hereby orders— 

That the School Employees (University Colleges and 
Swanleigh) Award No. 7B of 1979 as varied be further 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 21st 
day of December, 1988. 

G. J. MARTIN, 
Commissioner. 

Schedule. 
Clause 32.—Fares and Motor Vehicle Allowances: 

Delete this clause and insert in lieu— 

32.—Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his normal 

working hours, by his employer, to work outside 
his usual place of employment the employer shall 
pay the employee any reasonable travelling 
expenses incurred except where an allowance is 
paid in accordance with subclause (2) of this 
clause. 

(2) (a) Where an employee is required and au- 
thorised to use his own motor vehicle in the 
course of his duties he shall be paid an 
allowance not less than that provided for in 
the schedules set out hereunder. Notwith- 
standing anything contained in this subclause 
the employer and the employee may make 
any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate 
areas, payment at the rates prescribed herein 
shall be made at the appropriate rate applica- 
ble to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the first day of July and end 
on the thirtieth day of June next following. 

Rates of Hire for use of Employee's own 
Vehicle on Employer's Business. 

Schedule 1—Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600cc 1600 cc 

2600 cc -2600 cc & Under 
Metropolitan Area: 
First 4000 kilometres 71.0 
Over 4000 up to 8000 kilom- 31.2 
etres 
Over 8000 up to 16000 18.0 
kilometres 
Over 16000 kilometres 25.9 
South West Land Division: 
First 4000 kilometres 72.5 
Over 4000 up to 8000 32.1 
kilometres 
Over 8000 up to 16000 18.6 
kilometres 
Over 16000 kilometres 26.5 
North of 23.5* South Latitude: 
First 4000 kilometres 81.5 
Over 4000 up to 80)0 35.3 
kilometres 
Over 8000 up to 16000 20.0 
kilometres 
Over 16000 kilometres 23.0 
Rest of State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000 up to 8000 33.4 28.8 25.9 
kilometres 
Over 8000 up to 16000 19.3 16.8 15.4 
kilometres 
Over 16000 kilometres 24.3 21.0 19.0 

Schedule 2—Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600 cc 

2600 cc -2600 cc & Under 
c/km c/km c/km 

Metropolitan Area: 34.5 29.7 26.7 
South West Land Division: 35.5 30.6 27.5 
North of 23.5' South Latitude: 39.2 33.8 30.5 
Rest of State: 36.9 31.7 28.5 

Schedule 3—Motor Cycles. 
Distance Travelled During a Rate 
Year on Official Business c/km 
All Areas of State: 12.1 

Motor vehicles with rotary engines are to be included in 
the 1600-2600 cc category. 

UNIVERSITY COLLEGES AND SWANLEIGH 
AWARD 1980 

No. R 7B of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

s.40—award variation pursuant to structural efficiency 
principle. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous W.A. Branch. 

St. Thomas More College and Others 
No. 1027 of 1988. 

Schools Employees (University Colleges and Swanleigh) 
Award 1980. 

No. 7B of 1979. 
Domestic workers education. 

COMMISSIONER J.A. NEGUS. 
12 April 1989. 

Order. 
HAVING heard Ms S.M. Jackson and with her Mr M.R. 
Kirkpatrick on behalf of the applicant and Mr M.A. 
O'Connor on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act, 1979 and having been satisfied that the 
applicant has formally committed itself to co-operate in a 
review (to be monitored by the Commission) of the Award 
to give effect to the Structural Efficiency Principle of the 
State Wage Principles which issued on 9 September, 1988 
and that until 1 July, 1989 the applicant will not pursue any 
extra claims, award or overaward, except when consistent 
with the State Wage Principles, and with the consent of the 
parties, hereby order— 

That the School Employees (University Colleges and 
Swanleigh) Award 1980 No. 7B of 1979: 

(1) be amended in accordance with the following 
Schedule to provide for the inclusion of 
Clause 2A.—State Wage Principles—Sep- 
tember 1988 to give effect to the applicant's 
"no extra claims" commitment and the 
provisions of paragraph 4 of the General 
Order No. 730 of 1988 dated 14 September, 
1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of 
this Order by 3% with effect on and from 
30th September 1988 in accordance with the 
rates specified in Column A of the following 
Schedule. 

60.6 54.0 
26.9 24.2 

15.6 14.3 

21.9 19.5 

62.0 55.3 
27.7 25.0 
16.3 14.8 
22.4 19.9 

69.9 62.6 
30.5 27.6 

17.4 15.9 

19.8 17.1 
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(3) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this Order by 
3% with effect on and from 30th September 
1988 in accordance with the rates specified 
in the following Schedule. 

(4) be further varied by increasing the wage rates 
resulting from the increase specified in 
paragraph (2) of this Order by a flat amount 
of $10.00 per week with effect on and from 
30th March 1989 in accordance with the rates 
specified in Column B of the following 
Schedule. 

J. A. NEGUS, 
Commissioner. 

provided that this ratio may be altered by 
written agreement between the Union and the 
employee concerned. 

(b) Senior employees and leading hands ap- 
pointed as such by the employer to be in 
charge of three or more other employees shall 
be paid $14.60 per week in addition to the 
rates prescribed herein. 

(4) For all work done on any day after a break referred 
to in subclause (3) of Clause 7.—Hours of this 
award, the employee shall be paid an allowance 
of 90c per hour for each such hour worked. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the num- 

bers and title 2.—Arrangement, add the numbers and title 
2A.—State Wage Principles—September 1988. 

Clause 2.—Arrangement: Immediately after Clause 2.— 
Arrangement of this award, add the following new Clause: 

2A.—State Wage Principles—September 1988. 
(1) It is a term of this award that the Union 

undertakes, until 1st July, 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding shall 
not increase the rate of wage payable to an 
employee on 9th September 1988 or otherwise 
vary the conditions of employment applicable to 
an employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 31.—Wages: Delete this clause and insert in 
lieu the following: 

(1) The minimum weekly rates of wage payable to 
employees covered by this award shall be: 

31.—Wages. 
Column A Column B 

$ $ 
First Cook or Cook work- 309.30 319.30 
ing alone 
Other Cook(s) 301.90 311.90 
Groundsman and/or Gar- 305.50 315.50 
dener 
Domestic Employee 290.90 300.90 

The classification Domestic Employee includes 
the following designations: 

Kitchenman, Pantryman, Houseman, Yardman, 
Dining Room Attendant, Kitchenmaid, Pantry- 
maid, Housemaid, Laundress and Seamstress. 

The rates of wage prescribed in Column A shall 
operate on and from the 30th September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the 30th March 1989. 

(2) Junior Employees: 
Junior employees shall receive the following 

percentages of the adult rate for the class of work 
on which they are engaged. 

% 
Under 16 years of age  60 
16 to 17 years of age  70 
17 to 18 years of age  80 

(3) General Conditions: 
(a) Junior employees may be employed in the 

proportion of one junior to every two or 
fraction of two not being less than one adult 
employee employed in die same occupation, 

No. 31 of 1969. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL COMMISSION. 
No. 22 of 1980. 

Between: 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers, Applicant 
and 

Valencia Vineyards Pty Ltd and Houghton Wines, 
Respondents. 

HAVING heard Mr M.C. Hall on behalf of the applicant and 
Mr D.M. Jones on behalf of the respondents, and by consent, 
I, the undersigned. Commissioner of the Western Australian 
Industrial Commission, in pursuance of an allocation to me 
under section 54 of the Industrial Arbitration Act 1912- 
1979, and in pursuance of the powers contained in section 
92 of the said Act, and all other powers therein enabling me, 
do hereby order and declare— 

That the Wineries Award No. 31 of 1969 as amended 
and consolidated, be and the same is hereby further 
amended in accordance with the following schedule 
and that such amendment shall have effect as from the 
beginning of the first pay period commencing on or 
after the 4th day of January 1980. 

Dated at Perth this 11th day of February, 1980. 
G.A. JOHNSON, 

Commissioner. 

Schedule. 
Wineries Award No. 31 of 1969 as amended. 

Clause 7.—Wages: Delete this clause and insert in lieu:— 
7.—Wages. 

The following shall be the minimum weekly wage 
payable to workers under this award. 
(1) Adult males (total wage per week)— $ 

(a) Head cellarman or head storeman 
having charge of more than four 
workers 168.10 

(b) Head cellarman or head storeman 
having charge of four or less 
workers 165.20 

(c) Leading hand in any department 
exercising supervision over the 
work of any other worker or work- 
ers 160.60 

(d) Driver of fork lift with lifting 
capacity of— 

(i) up to and including 5000 kilos 163.60 
(ii) over 5000 kilos 169.30 

(e) All others 150.90 
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(2) Adult females (total wage per week) 
General Hand 

(3) Junior workers—Male (% of adult 
male "All Others" rate per week) 

Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
At 20 years of age 

(4) Junior workers—Female (% of adult 
female "General Hand" rate per 
week) 

142.60 

50 
60 
70 
80 
90 

Mult Rate 

Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Mult Rate 

(5) A casual worker is a person who is engaged and 
paid as such. 

Provided that this shall not apply to a worker 
who severs his contract of service or who is 
dismissed for misconduct. 

(6) Workers engaged in burning and/or waxing closed 
vats shall be paid thirty cents per hour in addition 
to the abovementioned rates. 

No. 31 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 25 of 1980. 
Between: 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers, Applicant 

and 
Valencia Vineyards Pty Ltd and Houghton Wines, 

Respondents. 
HAVING heard Mr M.C. Hall on behalf of the applicant and 
Mr D.M. Jones on behalf of the respondents, and by consent, 
I, the undersigned. Commissioner of the Western Australian 
Industrial Commission, in pursuance of an allocation to me 
under section 54 of the Industrial Arbitration Act 1912- 
1979, and in pursuance of the powers contained in section 
92 of the said Act, and all other powers therein enabling me, 
do hereby order and declare— 

That the Wineries Award No. 31 of 1969 as amended 
and consolidated, be and the same is hereby further 
amended in accordance with the following schedule 
and that such amendment shall take effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of February 1980. 

Dated at Perth this 11th day of February, 1980. 
G.A. JOHNSON, 

Commissioner. 

Schedule. 
Wineries Award No. 31 of 1969 as amended. 

Clause 7.—Wages: Delete this clause and insert in lieu:— 
7.—Wages. 

The following shall be the minimum weekly wage 
payable to workers under this award. 

(1) Mult males (total wage per week)— $ 
(a) Head cellarman or head storeman 

having charge of more than four 
workers 168.10 

(b) Head cellarman or head storeman 
having charge of four or less 
workers 165.20 

(c) Leading hand in any department 
exercising supervision over the 
work of any other worker or work- 
ers 160.60 

(d) Driver of fork lift with lifting 
capacity of— 

(i) up to and including 5000 kilos 163.60 
(ii) over 5000 kilos 169.30 

(e) All others 156.00 
(2) Mult females (total wage per week) 

General Hand 149.30 
(3) Junior workers—Male (% of adult 

male "All Others" rate per week) % 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Mult Rate 

(4) Junior workers—Female (% of adult 
female "General Hand" rate per 
week) % 

Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Mult Rate 

(5) A casual worker is a person who is engaged and 
paid as such. 

Provided that this shall not apply to a worker 
who severs his contract of service or who is 
dismissed for misconduct. 

(6) Workers engaged in burning and/or waxing closed 
vats shall be paid thirty cents per hour in addition 
to the abovementioned rates. 

BREWERY CRAFTSMEN AGREEMENT 1979 
No. C 368A of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia 
and 

Swan Brewery Co. Limited and Others. 
No. 1724 of 1988. 

COMMISSIONER S.A. KENNEDY. 
8 April 1993. 

Order. 
WHEREAS this application to amend the Brewery Crafts- 
men Agreement 1979 was filed on 22 December 1988; and 

Whereas an interim Order issued on 15 March 1991; and 
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Whereas components of this matter have been dealt with 
in other applications; and 

Whereas the length of time which has elapsed is 
significant and no party has sought to proceed on this matter. 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is discontinued. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agriculture Protection Board and Others. 

No. P30(B) of 1992. 

Government Officers Salaries, Allowances and Conditions 
Award 1989 

No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 
19 April 1993. 

Order. 
HAVING received a letter from the Applicant dated 16 April 
1993, seeking leave to withdraw this application, the 
Commission, pursuant to the powers conferred on it as 
Public Service Arbitrator by the Industrial Relations Act 
1979 hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner, 
Public Service Arbitrator. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS AWARD 

1988 
No. A1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Electrical Trades Union of Workers of Australia (Western 
Australian Branch) Perth and Others 

and 
State Energy Commission of Western Australia. 

No. 1420 of 1990. 

COMMISSIONER O.K. SALMON. 
22 April 1993. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to proceed with this application, the Commission, 

NOTICES— 

Award/Agreement matters— 

ENROLLED NURSES AND NURSING ASSISTANTS 
(GOVERNMENT) AWARD 

No. R7 of 1978. 
Application No. 436 of 1993. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "ENROLLED NURSES AND NURSING 

ASSISTANTS (GOVERNMENT) AWARD 
No. R7 of 1978". 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, W.A. Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

1. Clause 3—Scope: Delete this clause and insert in lieu: 
3—Scope. 

This award shall apply to: 
(1) workers described in clause 31—Wages of this 

award employed by (i) the Board of Management 
of any hospital constituted pursuant to the 
provisions of section 7 to 15 of the Hospitals Act 
1927 as amended or (ii) by the Hon. Minister for 
health in any of the institutions set out in 
subsection (1) of section 19 of the Mental Health 
Act 1962 as amended in which nursing care is 
regularly given; and 

(2) enrolled nurses enrolled with the Nurses Board of 
WA employed by the respondents in the delivery 
of community health nursing services. 

This award shall not apply to employees covered by 
award Nos. 13 of 1947,14 of 1973,36 of 1965 or 35 of 1966 
or Industrial Agreement No. 24 of 1972 or any award or 
industrial agreement issued or registered as a replacement 
therefor. 

2. Clause 6—Definitions: Insert new subclauses (10) and 
(11) as follows: 

(10) ' 'Enrolled Community Nurse" means a registered 
enrolled nurse employed to work in the commu- 
nity health area. 

(11) "Enrolled Community School Nurse" means a 
registered enrolled nurse employed to work in a 
school or schools. 

3. Schedule of Respondents: Add the following: 
Hon. Minister for Health 
Government Printer 
Water Authority of Western Australia 
Building Management Authority r 
Western Australian Meat Commission 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. . 

I. CARRIGG, 
Registrar. 
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SEfCTiOM 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others. 
No. 1795(1) of 1991. 

COMMISSIONER O.K. SALMON. 
18 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: This matter is divided from 
application No. 1795 of 1991 pursuant to the power in 
s.27(l)(s) of the Industrial Relations Act 1979. 

Application No. 1795 of 1991 concerns proposals 
advanced by the State Energy Commission of Western 
Australia (SECWA) for fairly extensive variations to the 
State Energy Commission of Western Australia Wages and 
Conditions Award No. A1 of 1989. SECWA requested that 
the matters be called on for hearing and the Commission 
responded by setting down dates for conferences pursuant 
to s.32 of the Act, as it was required to do. At the first 
conference it became apparent to the Commission that the 
parties were having problems particularly in regard to 
broadbanding proposals and the benchmark rate of pay in 
those proposals. The Commission was not convinced that 
the differences could not be resolved by further private 
negotiations between the parties and it prevailed upon them 
to try again. Therefore, the conference was adjourned. 

Further conferences were unavailing. However, the 
Commission was reluctant to embark upon arbitration on 
subjects related to restructuring and enterprise efficiency, 
believing that such issues are really the province of the 
parties to be achieved in a new spirit of industrial relations 
intended to be conducted at enterprise level. Furthermore, 
the unions were opposed to arbitration on the issues in 
question. They strongly asserted that SECWA had not 
negotiated with them in good faith, and for reasons unknown 
to them had deliberately set out to achieve an arbitrated 
result. They said that they are not able to negotiate with 
SECWA when SECWA's representatives from operational 
divisions were not available to take part in the process. 
However, they further said, that notwithstanding requests, 
SECWA has not allowed the attendance of those persons, 
and has contributed to the breakdown and the extra time 
involved, of which it now complains. 

SECWA was adamant that the Commission hear and 
determine the issues. In the final analysis the Commission 
decided to hear the parties with the intention of delivering 
in principle decisions in order that negotiations concerning 
broadbanding could be re-opened, and the application was 
divided for this purpose. 

I think it is fair to say that the issue responsible for the 
greatest difference between the parties is the benchmark rate 
in a set of broadbanded classification groups intended to 
replace lengthy lists of classifications featured in the award. 
If that issue could have been resolved amicably it is not 
likely that the related lesser issues would have raised 
problems and if I can resolve the main issue it might be 
appropriate to refrain from dealing with the rest. I will come 
back to that possibility later in these reasons. 

At the outset SECWA mentioned that approximately half 
of its workforce was made up of classifications of salaried 
officers whose terms and conditions of employment are 
regulated by a federal award. In fact several levels of salary 
have been chosen by SECWA as the basis for wage rates to 
be prescribed for the proposed broadbanded groups of 
classifications in the wages employees award. 

SECWA proposes a set of 10 broadbanded classification 
groups; the first is entitled Non Trades and the remainder 
are numbered 1 to 9. Next it has taken salary levels 1/20, 

2/1 to 2/5 inclusive, 3/1 to 3/3 inclusive, and 4/1 to 4/3 
inclusive, and converted them all to weekly amounts. 
Broadbands 1 to 4 inclusive are assigned the equivalent of 
weekly salary rates for levels 2/1 to 2/4 inclusive; 
broadbands 6 to 9 inclusive are assigned the equivalent of 
salary rates for levels 3/2 to 4/3 inclusive; Non Trades are 
assigned an amount about half way between salary levels 
1/20 and 2/1; and broadband five gets an amount between 
salary levels 2/4 and 3/1. Broadband 5 is also SECWA's 
benchmark and the amount fixed for it ($478.40) is 
nominated 100%. 

The unions' benchmark rate for the key broadbanded 
classifications, tradespersons, is $494.20. This figure, they 
say, is both logical and fair within the present context which 
emphasises efficiency through restructuring, because it 
represents the true work value of tradespersons arrived at by 
a long historical process of discrete wage determination for 
SECWA's wages employees. 

In the unions' argument it would be quite unfair to depart 
from the figure proposed by them for die key group, for it 
would downgrade the work value of the classifications 
concerned. They say SECWA's proposal is without any 
proper basis in work evaluation because there has been no 
objective comparison between the work of salaried and 
wages employees. In their view SECWA has adopted a 
salaries comparison purely out of consideration for its own 
administrative convenience. 

Apparently, SECWA is taking a radical stand in this case. 
In the past the principles of comparative justice and the 
better of two worlds have been followed by the Commission 
in its task of settling industrial disputes and making orders 
concerning SECWA's wages employees. These principles 
are subsumed by the maxim treat like cases alike (which 
necessarily involves the corollary: treat unlike cases 
differently) and the like case has always been similar 
employees in private industry or the power generation and 
supply industry in other States. The unlike case has always 
been SECWA's salaried employees though, on one view at 
least, that appears to be an absurdity. The fact is that the 
unions and SECWA, for the greater part, have insisted upon 
the continuation of the like with like principle as it has 
always been applied. Moreover, the Commission has made 
it plain from time to time that in the ruling circumstance the 
like with like principle provides the surest path to industrial 
peace and stability. 

If the circumstances today were substantially those which 
prevailed up to 1979, when the Commission in Court 
Session appears to have confirmed the like with like 
principle (59 WAIG 385) I think there can be no doubt about 
that principle continuing to be adopted automatically as the 
most appropriate. But die circumstances today are not the 
same as before and the interests of all concerned have to be 
considered in the context of the considerable institutional 
chanjges taking place at this time. Enterprise based industrial 
relations is not only an objective to be attained under wage 
fixing principles, it is notoriously an important factor in the 
political debate on the subject and there is the very least 
likelihood of that debate subsiding in the foreseeable future. 
It is fair to say then, that a comparison between wages and 
salaried employees is not so radical as it may first appear 
to be. Indeed it may be a necessary first step in achieving 
an enterprise level industrial relations model that will be of 
the greatest benefit to all concerned in future. 

Enterprise based industrial relations as envisaged under 
the wage fixing principles does not exclude unions, but it 
does raise questions about the continuation of the traditional 
influence they may wield in the determination of rules or 
conditions of employment. 

As I noticed in CR 1502 of 1990, the devolvement of 
power from unions to job representatives in power stations 
is considerable. I suspect it is the same in other sections of 
the operations. It is possible that SECWA would now prefer 
to see the unions less influential in future regarding its 
employees industrial interests, and that it has a high 
expectation of dealing directly with its employees in this 
respect in future. If that is so the apparent capacity of job 
representatives to represent employees in the various 
sections may, with some further training, facilitate the most 
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effective and fairest means of enterprise negotiations, with 
unions confined to providing technical and legal advice and 
the formal processes of registering industrial agreements, 
and varying awards, etc. 

There is much more to be found in recent industrial 
relations developments in general that may support a state 
of affairs such as I have briefly described. But whilst the 
opportunity to raise such issues was available to SECWA 
during the proceedings in this case, it was not taken. Indeed, 
whilst my perception was of SECWA's dissatisfaction with 
progress on the broadbanding exercise it seemed to me to 
be accepted that the unions had exclusive representational 
power in respect of wages employees interests. 

The importance of the foregoing observation concerns the 
interests of the disputing parties. On the case presented it 
is clear to me that SECWA's interests relate to its ability to 
achieve the most economically efficient means of producing 
and distributing energy for consumption by households and 
industries in Western Australia. Ultimately, SECWA's 
interests involve the interests of the community, because 
unless it can complete economically with other States in the 
provision of reasonably priced energy new industries may 
not be encouraged to set up business in Western Australia 
and increasing employment opportunities will not be 
created. But the unions' interests are also relevant. Since 
these interests concern the protection and advancement of 
employees' industrial interests and the unions are recogni- 
sed as having exclusive representational power in respect of 
wages employees' interests, it follows that without some 
compelling argument to the contrary, these employees' 
interests must be those nominated by the unions. On balance 
I do not think that SECWA's interests are of the greater 
relevance or deserve to be recorded more weight than the 
interests of others in this case. 

In my opinion the case for SECWA does not provide 
strong enough grounds for making the connection between 
wages and salary levels as proposed. I accept that SECWA 
has said that different conditions of employment between 
these classes of employees is no longer justifiable, although 
it acknowledges that difficulties may arise in the process of 
overcoming these differences, but this concession is not 
crucial. My thinking as a member of the Commission in 
Court Session in Federated Miscellaneous Worker's Union 
of Australia, WA Branch vs. Water Authority of Western 
Australia (66 WA1G 1113 at 1114) was conditioned by the 
decision of the President of the Court of Arbitration in re 
Sick Leave Railway Employees—19 WAIG 24 at 26. In the 
absence of restrictive economic or financial circumstances, 
conditions of employment between different classes of 
employees of the same employer should be the same 
irrespective of the basis of wage and salary fixation which 
may be different. Furthermore, this notion of equality is 
supported by the decision of the Full Bench of the 
Commonwealth Conciliation and Arbitration Commission 
in re Metal Trades Award concerning employees of the State 
Electricity Commission of Victoria (27 UB 430 at 433). I 
think it follows that I would do nothing that stands in the 
way of eventually achieving common conditions of employ- 
ment amongst all of SECWA's employees, and therefore 
their interests as employees, if I was to adopt the unions' 
proposal for the benchmark rate. 

The unions are on strong ground in their criticism of 
SECWA's benchmark figure. It is as they say without any 
objective comparison between classifications as its basis. I 
do not think it satisfies work evaluation criteria in the 
prevailing context. On the other hand I think it is a sound 
proposition that $494.20 is a true work value figure for 
tradespersons in SECWA, therefore it should be the 
benchmark rate. 

Having had the opportunity to consider the respective 
cases with the benefit of the transcript I return to my 
reluctance to enquire into the matters raised in this case. I 
also remind the parties of any power to dismiss or 
discontinue matters before me pursuant to s.27(l)(a) of the 
Act. 

As I have said, the main matter of contention has been the 
benchmark rate. I have decided that question and in the 
interests of good industrial relations I do not intend to 
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embark on an inquiry into the remaining issues. However, 
I expect that any bans on joint training will be immediately 
lifted. If those bans are not lifted or any new bans are 
imposed on issues relating to broadbanding I will consider 
making orders against them as part of the settlement of this 
case. 

Minutes of declaration will now issue. 
Appearances: Mr T.A. Lemmon with him Mr C.W. 

Patman on behalf of the applicant. 
Ms M.L. Robinson on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others. 
No. 1795(1) of 1991. 

COMMISSIONER O.K. SALMON. 
27 April 1993. 

Declaration. 
HAVING heard Mr T.A. Lemmon, with him Mr C.W. 
Patman on behalf of the Applicant, and Ms M.L. Robinson 
on behalf of the Respondents, the Commission, pursuant to 
the powers conferred under the Industrial Relations Act 
1979 hereby declares— 

That the appropriate benchmark rate for the key 
classification group in a set of broadbanded classifica- 
tions of employees encompassing all classifications 
listed in the State Energy Commission of Western 
Australia Wages and Conditions Award No. A1 of 
1989 is $494.20. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 

ENTITLEMENTS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kurt Michael Beck 

and 
Argyle Diamond Mines Pty Ltd. 

No. 1379 of 1992. 
COMMISSIONER J.F. GREGOR. 

6 May 1993. 
Reasons for Decision. 

THE COMMISSIONER: By an application filed in the 
Registry on the 30th of October 1992 Kurt Michael Beck 
(the Applicant) seeks a declaration from the Commission 
that he has been unfairly dismissed from his employment 
with Argyle Diamond Mines Pty Ltd (ADM) at Kununurra 
on the 5th of June 1992 and an Order that he be reinstated 
to the position. The Applicant claimed that he had performed 
his duty diligently in a proper and workmanlike way at all 
times and the only reason given for his termination was, in 
effect, that behaviour by him in a non work context made 
him an unsuitable employee. The issues surrounding this 
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dismissal were subject to detailed argument in proceedings 
which were held in Perth on the 14th of April 1993. One of 
the issues raised as a preliminary point was that the 
jurisdiction conferred on the Commission by Section 29 of 
the Industrial Relations Act 1979 (the Act) is not available 
in these circumstances because there has been no dismissal. 
There has been no dismissal, so the submission goes, 
because the Applicant was a casual and his employment 
came to an end as a natural consequence of a failure to 
re-engage him at the end of a period of employment 

Mr Wells of Counsel, who appeared for the Applicant, 
disputed this proposition. He maintained that because of 
deficiencies in the appointment of the Applicant at the time 
of his engagement, key provisions of the Argyle Diamond 
Mines Production Award, 1985 (the Award) were not met, 
particularly those which are set out in subclause (9) of 
Clause 9.—-Contract of Employment which provides: 

"(9) (a) A casual employee is one engaged and paid 
as such and whose employment may be 
terminated upon one hour's notice provided 
that a causal employee shall not be employed 
for more than twenty eight (2) consecutive 
calendar days without agreement between the 
relevant union and the employer." 

(b) At the time of engagement an employee shall 
be notified in writing that the engagement is 
on a casual basis." 

It was submitted by Mr Wells that the Applicant was 
neither notified in writing that he was engaged as a casual, 
as is provided in paragraph (b) of subclause (9), nor, when 
his engagement proceeded past 28 consecutive calendar 
days, was an agreement made between the relevant union 
and the employer. It was further submitted that the work 
performed by the Applicant was different in the last six or 
seven weeks of engagement from that in the first week and 
was more consistent with that of a permanent employee than 
a casual. Mr Wells sought comfort from the provisions of 
Clause 10.—Hours of Work of the Award in this respect. 
According to Mr Wells, the Applicant was treated as if he 
were not a casual because he was rostered a day off after 
every 13 days which indicated a permanent rather than 
casual occupation. 

Mr Wells also relied upon the evidence of the Applicant 
who admitted that he signed an employment declaration 
form but said he did not receive any notification of 
appointment as a casual in writing. The Applicant said that 
in the early stage of his engagement he was picked up from 
Turkey Creek (Warmun) each day and commuted to site 
from Thesday through to Friday. Eventually he was asked 
if he would camp at the Limestone Creek Village for 
weekend work. That opportunity was given to the Thrkey 
Creek Crew for weekend overtime if they wanted to work. 
On or about the 5th of June 1992 he was asked whether he 
would stay at the site for longer and returned to Warmun 
where he picked up his gear and came back to stay in the 
Limestone Creek Village. He worked there on a week to 
week basis. He was engaged on work with a group cleaning 
within the mine area. This work was to last for six weeks 
and then he was to work cleaning up the scrap metal yard. 
He was also needed on another job for two weeks to help 
remove gear from Barclay Molem warehouse. The Appli- 
cant claimed that an officer of Argyle had indicated that the 
work would last about six weeks. There were never any 
complaints about the way he did his work in fact he received 
a pat on the back for it. He was eventually told on the 5th 
of June 1992 that his application for security clearance had 
been denied and he was ordered off site. In the conduct of 
his duties he went in and out of the secure area at the 
processing plant and to all intents and purposes he regarded 
himself as a permanent employee. 

Mr Allen of Counsel, who appeared together with Ms J. 
Crowhurst of Counsel for ADM, threw a different light on 
ADM's view of the arrangements between it and the 
Applicant. Evidence, that also is the subject of a case study 
in Exhibit W6 which describes the Aboriginal employment 
policies of ADM, was given by Mr Butcher. It was said by 
Mr Butcher that he was involved with the arrangements to 

set up Aboriginal employment in Argyle in 1984. The 
programme started when casual workers were brought in 
from Turkey Creek, now known as Warmun, on a daily basis 
to assist with the construction of the mine and the 
accommodation village. That programme has continued to 
this day. What happens is a vehicle is sent to Warmun each 
morning and those persons who wish to present for work on 
site are brought to Argyle. They are then returned to 
Warmun at the end of the day's work. 

According to Mr Butcher there are four basic streams of 
employment which are offered to Aboriginals. The first, 
which has been described above, is what is known as the 
Thrkey Creek Casuals. Persons in this stream are engaged 
as casuals under the Award in accordance with arrangements 
which have been agreed by the Unions that are party to the 
Award. They receive a casual loading on their salary (see 
Exhibit Al). For instance, the salary sheets of the Applicant 
produced by Mr Allen show that for the whole of the time 
of engagement the Applicant received a loading of 20 per 
cent on his salary. The purpose of the Thrkey Creek Casual 
Programme, if it can be so described, is to allow the 
opportunity to assess individuals on their potential to work 
on a more permanent basis and for the workers to experience 
a working environment to help decide whether they wish to 
remain part of it. 

The second stream are general hands who are employed 
on a more permanent basis than the Thrkey Creek Casuals. 
They are usually contracted for a six month period. The 
group basically consists of those casuals who have shown 
their ability to adapt and display potential for further skills 
development. These hands stay at the contractors village at 
Limestone Creek and return to Warmun on the weekends. 
The type of work upon which this group is engaged is more 
permanent. Particularly it involves civil works such as road 
construction where the employees receive training on 
machinery, learning basic operating skills and aim at the end 
of the period to achieve a formally recognised certificate. 

The third stream is what is known as direct employees and 
these people work on the commute system along with all the 
other workers. They are chosen to work in the plant because 
of the potential shown as a general hand and are usually 
contracted for 12 months and encouraged to apply for 
internal positions. As a fourth option, Aboriginals can be 
engaged in the general workforce, both award and staff. 
They work the normal commute system and they are entitled 
to take part in any of the many courses which are available 
to ADM employees. Mr Butcher's evidence is that the 
Aboriginal Employment Scheme is administered by officers 
of the company who are allocated for that purpose. 

Mr Wells made some submissions concerning the status 
of the Applicant. It was his view that the question of whether 
he was a casual or not is a matter of law and that in reality 
the Award, as it addresses the classification of casuals, does 
so in a way that makes the engagement of them an exception 
to the rule. It was Mr Wells' submission that the evidence 
points to his client fitting into one of the two categories of 
permanent employment which were described by Mr 
Butcher and which were referred to in Exhibit A1. It is the 
submission on behalf of the Applicant that he was for all 
intents and purposes a permanent worker from the moment 
he came into the Limestone Creek Village because there is 
an expectation that he would be there for an indefinite 
period. The only thing that differentiated his position from 
other employees was that he was paid a 20 per cent loading. 

I need to consider the law to be applied in these matters. 
The general common law concept of casual employment in 
the absence of award coverage usually connotes an 
engagement where an employee works under a series of 
separate and distinct contracts of employment entered into 
for a fixed period and designed to meet the particular work 
requirements of that employer rather than a single and 
ongoing contract of an indefinite duration. That is not 
necessarily the way the concept has been treated in the face 
of an award however. Many awards provide for what is 
described as casual employment based on hours of work 
performed and under an ongoing contract. Commissioner 



Fielding discussed these matters in Phillip Thomas Squirrel 
v. Bibra Lakes Adventure World Pty Ltd (1984) 64 WAIG 
1834. Commission Fielding agreed with the observations of 
Olsen P. in Stewart v. Noralunga Hotel Limited (1980) 47 
SAR 402 at 420 where His Honour the President then said: 

"The essential feature of casual employment in 
common law is entry by parties into a series of specific 
engagements on particular occasions at the conclusion 
of which neither party has any further legal commit- 
ments to the other." 

That arrangement, so Commission Fielding writes, is 
distinguishable and can be contrasted to one where an 
employee works part time on the basis of a single ongoing 
contract. He observed that it was difficult to distinguish 
between the two different employee relationships. In this 
respect he said: 

"There are many borderline situations and it has 
often been said the distinction between part time and 
casual employment as outlined above can be very 
blurred and in my opinion this is one of the cases. 
Ultimately, the question of whether an employee is 
casual, in the sense of being a series of separate 
contracts, or permanent in the sense of being a single 
ongoing contract is a question of fact as is clearly 
emphasised in Doyle v. Sydney Steel Company 
Limited (1936) 56 CLR 545 (Squirrels Case op cit)." 

After further examining the term Commissioner Fielding 
concluded it was possible for a casual employee to be 
defined as being "one who is engaged and paid as such." 
Under such an engagement it is possible for the casual so 
defined to work for eight hours a day over a constant time 
of the day, seven days a week throughout the year. If one 
looks to the Award in paragraph (9)(a) of Clause 9.— 
Contract of Employment that is the precise description used 
to describe a casual and if the reasoning of Fielding C. is 
correct, and I respectfully agree that it is, then an 
examination of the evidence in this matter should be able 
to give pointers to the precise nature of the employment 
contract. 

In the instant case we have the engagement of the 
Applicant in April 1992. On the same day he signed an 
employment declaration which indicated that the basis of the 
employment was casual. He then continued with the 
engagement for a short while, journeying on a daily basis 
from Warmun to the minesite. He was then asked to stay on 
for a period of about six weeks. In the whole of that time 
he continued to receive the loading set out in the Award for 
a casual. He was engaged in work which clearly did not fall 
within that described in the second category of general hands 
described by Mr Butcher and referred to in Exhibit W6. He 
was never offered a contract of a six month period or on the 
evidence for any fixed period at all. In my view there is 
nothing which leads to the conclusion that the Applicant in 
this case was anything other than a casual employee. That 
was the way in which he was engaged and that was how he 
remained. Whether or not there has been technical breaches 
of the Award because of failure to comply with the giving 
of notice in writing on engagement or whether there has 
been a failure to give notice to the Unions, I am unable to 
determine on the facts in this matter. But in any event, 
regardless of what a finding which may result from a proper 
enquiry into those issues may disclose, they are issues for 
the purposes of this case, periphery to the determination of 
whether or not the Applicant was a casual employee. On the 
facts it is more likely than not that he was a casual and I so 
find. 

Paragraph (b) of Section 29 of the Act provides inter alia 
that: 

"(b) in the case of a claim by an employee— 

(i) that he has been unfairly dismissed from his 
employment; or 

(ii) that he has not been allowed by his employer 
a benefit, not being a benefit under an award 
or order, to which he is entitled under his 
contract of service, 

by the employee." 
(Emphasis Added) 

It is clear on the wording of subparagraph (b)(i) of Section 
29 of the Act that an employee can only refer a matter to 
the Commission if he has been unfairly dismissed. That is, 
there must be a dismissal before jurisdiction arises. On my 
finding above there has been no dismissal, there is therefore 
no jurisdiction and the invocation of Section 26 of the Act 
can not change that fact. 

In view of my findings I have no need to enquire further 
into the issues of merit which were raised. The application 
will be concluded by an Order of dismissal for wont of 
jurisdiction. 

Appearances: Mr G. Wells of Counsel, appeared on behalf 
of the Applicant. 

Mr R.D. Allen of Counsel, and with him Ms J. Crowhurst 
of Counsel, appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kurt Michael Beck 

and 
Argyle Diamond Mines Pty Ltd. 

No. 1379 of 1992. 
COMMISSIONER J.F. GREGOR. 

6 May 1993. 
Order. 

HAVING heard Mr G. Wells of Counsel on behalf of the 
Applicant and Mr R.D. Allen of Counsel and Ms J. 
Crowhurst of Counsel on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed for 
wont of jurisdiction. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Neil Ferguson 

and 
Western Mining Corporation Limited 

(Petroleum Division) 
No. 257 of 1992. 
No. 373 of 1992. 

COMMISSIONER J.F. GREGOR. 
26 November 1992. 

Reasons for Decision. 
THE COMMISSIONER: On the 27th of February 1992 
Peter Neil Ferguson (the Applicant) filed Application No. 
257 of 1992 by which he sought orders pursuant to Section 
29 of the Industrial Relations Act 1979 (the Act) for 
reinstatement to a position which had been occupied by him 
in the employ of Western Mining Corporation Limited 
(Petroleum Division) (WMC Petroleum) as a storeman at its 
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Fremantle operations. The Applicant held the position of 
storeman until the 25th of February 1992 when he was 
dismissed by WMC Petroleum in circumstances that he 
contends were unfair. 

Application No. 373 of 1992, which was dealt with 
concurrently was filed on the 19th of March 1992. By it, the 
Applicant requested Further and Better Particulars in respect 
of Application No. 257 of 1992. Answers were sought to a 
series of questions. These were detailed in the schedule to 
Application No. 373 of 1992.1 do not intend to recite them 
here as they were dealt with at hearing on the 19th of August 
1992. Later in these Reasons I will give my response to the 
submissions then received and which underpin the verbal 
orders I then made for the production of specific material. 
As I indicated earlier in these Reasons the application was 
first filed on the 27th of February 1992. It was allocated to 
the Commission as constituted on the 17th of March 1992 
following the receipt by the Registry of a request for hearing. 
In the meantime Notices of Answer had been filed. The 
content of the schedule to the Notice of Answer became a 
matter of some debate during the proceedings. Part two of 
the schedule is a recitation of WMC Petroleum's view of 
events it purports involved the Applicant during his working 
life in its employ. It is said that on a number of occasions 
during 1991-92 he had been counselled by the Company's 
officers concerning its requirements, policies, his duties and 
responsibilities and his alleged unsatisfactory attitude and 
performance. That counselling had been both written and 
verbal, repeated and adequate in the opportunity afforded to 
the Applicant to improve his level of performance. These 
claims were hotly challenged during the proceedings and I 
will give my attention to them later in these Reasons. 

The Commission, pursuant to the powers in Section 93(8) 
of the Act, directed the Deputy Registrar to investigate and 
report on the prospects of settlement of the matter. In due 
course Deputy Registrar Pope undertook that task. His report 
was submitted to the Commission on the 23rd of June 1992. 
I record here that the contents of his report have not been 
taken into account by the Commission in the ascertainment 
of any facts or reaching any conclusions in the adjudication 
of the claim. However, it is relevant to note, in respect of 
Application No. 373 of 1992 for Further and Better 
Particulars, that during the conference Mr Pilgrim, who 
appeared before Deputy Registrar Pope and who later 
appeared for WMC Petroleum in the case proper, claimed 
that the application was nothing but a "fishing expedition" 
and that his client had no intention of providing the answers 
sought. Deputy Registrar Pope, in his report, records the 
incident as follows: 

"A further matter involves Application 373 of 1992, 
further and better particulars. Mr Pilgrim claimed 373 
of 1992 was nothing but a "fishing expedition" and 
had no intention of providing answers. He considers the 
answer to 257 of 1992 plus correspondence given to Mr 
Ferguson more than adequately answered die question 
of why Mr Ferguson was terminated. Mr Pilgrim did 
offer to allow Mr Ferguson to look at his personal file 
if Mr Ferguson would drop 373 of 1992. Mr Ferguson 
declined Mr Pilgrim's offer." (See Report on File No. 
257 of 1992 Folio 15) 

It is a relevant observation, because of submissions on the 
matter later made by Mr Cuomo, of Counsel, who appeared 
for the Applicant in the hearing proper, that the Applicant 
was not represented during the conference before Deputy 
Registrar Pope. 

Suffice to say the Deputy Registrar's report was that the 
matter was not settled and it was duly listed for hearing. It 
was first listed for the 23rd of July 1992, however that date 
was vacated due to reasons beyond the control of either of 
the parties. In due course it was relisted and the hearing took 
place on the 19th of August 1992,22nd September 1992,7th 
of October 1992 and the 19th of October 1992. Matters dealt 
with on the 19th of August 1992 included, inter alia. 
Application No. 373 of 1992 for Further and Better 
Particulars. Mr Cuomo submitted to the Commission that 
the Applicant had filed in the usual way, citing the 
particulars to the extent of his knowledge but he did not refer 
at that stage to any reasons for dismissal because he was at 

the time not aware of them. The Schedule to the Answer 
from which I have quoted inter alia, above, threw no further 
light on the matter as far as he was concerned. Subsequent 
to the meeting before Deputy Registrar Pope there were a 
number of questions about particulars in relation to matters 
referred to in the Respondent's Schedule such as details of 
the Applicant's alleged non performance of duties, poor 
attitude and so on. Mr Cuomo reminded the Commission 
that at the conference before the Deputy Registrar the 
advocate for WMC Petroleum indicated that a file may be 
available if Application No. 373 of 1992 was discontinued. 
The file was identified as a personal file. It had come into 
question at the meeting because the Applicant had asked for 
access to it. Later, Counsel for the Applicant had made 
contact with senior officers of WMC Petroleum but was 
unable to obtain information by way of production of the 
personal file or in any other form. Mr Cuomo urged the 
Commission to exercise the powers of Section 27(l)(f) of 
the Act so that the relevant documentation could be 
examined. 

Mr Pilgrim opposed the application for orders for 
production on the basis that the nature of the application in 
the principal Application No. 257 of 1992 is what he 
described as a perfectly usual application which was not 
fraught with hidden agendas and difficulties of contractual 
arrangements and the like. It was argued that the Applicant 
typically knows why his services were terminated and that 
when he sought to make out his case he would call evidence 
and there would be an opportunity for that evidence to be 
reviewed. That, said Mr Pilgrim, is a normal situation but 
it was not normal that the Applicant, at the hearing stage of 
the proceedings, would want to go through the employer's 
entire filing system to ascertain whether it contains anything 
that may be of use to him. It was WMC Petroleum's 
intention to tender documentary evidence such as copies of 
written counsellings and the like so that the Commission 
would be fully informed about the relevant matters. At that 
time Counsel for the Applicant would have the opportunity 
to cross examine on any issue arising. All in all it was Mr 
Pilgrim's submission that because of the experience he had 
in the proceedings in the conference before the Deputy 
Registrar, where it appeared to him that the Applicant did 
have a comprehensive file of documents, there was no 
disadvantage in him not being able to personally access the 
personnel file which, after all, is part of the Company's 
property. 
During proceedings I responded to submissions from the 
Advocates. I expressed the opinion that an applicant, when 
faced with circumstances that confront the Applicant in this 
matter, is entitled, as a matter of fairness, to know what he 
faces and what he will need to argue even though the onus, 
as a matter of law, lies upon him to establish unfairness. 
Therefore, if relevant documentation is available he should 
be able to view that documentation and not be subject to 
what may be a legal ambush which may eventuate if he has 
not had access to relevant facts which may assist him in the 
preparation of his case. The Commission also indicated that 
the position was not exclusive of compromise. There had 
been a reasonable length of time during which production 
of available information should have occurred. It is not 
appropriate that the Applicant be allowed to go on what was 
described by WMC Petroleum as a fishing expedition. This 
certainly was not appropriate but it was appropriate and is 
appropriate that he see information relevant to himself and 
if that information was in a personal file then he should be 
able to see that. The Commission then went on to make 
Orders orally that the personal file be produced. 

The relevant file was produced. The proceedings were 
adjourned for a short period and then continued with the 
hearing of the application proper, that is the claim for Orders 
of reinstatement. The matter for adjudication arises in the 
following circumstances which I extract from submissions 
from the parties and the information relevantly before the 
Commission. The Applicant is a man of 27 years of age who 
has worked for most of his working life as a storeman. He 
worked for a number of employers before he was engaged 
by WMC Petroleum to work in its warehouse in Fremantle. 
One of those employers was Southside Mitsubishi Pty Ltd. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1327 

On his employment application form to WMC Petroleum 
(see Exhibit C19) the Applicant in these proceedings noted 
that he had been employed by that employer and that he had 
been unfairly dismissed from the service of that firm. It 
comes to pass that the dismissal was the subject of 
proceedings by the Commission otherwise constituted; the 
result of the case being that the Applicant in these 
proceedings was found to have been unfairly dismissed but, 
for the reasons set out in the Reasons for Decision of the 
Commission, was not reinstated (Peter Neil Ferguson v. 
Southside Autos (1981) Pty Ltd as trustees for Southside 
Unit Trust trading as "Southside Mitsubishi" (1990) 70 
WAIG 2882) (Southside Mitsubishi Case). As Mr Pilgrim 
sought to rely upon it, I will deal with the relevance of that 
case later in these Reasons. It is clear that the Applicant fully 
detailed on the application form his work history from 1985 
until the time he applied for employment with WMC 
Petroleum. 

He was successful in his application for the job. When he 
commenced there were two employees at the Fremantle 
warehouse. One was a senior storeman while the Applicant 
was the junior person at the workplace. He was then working 
under what was his first supervisor, one Matthews. 
According to evidence there were some difficulties at that 
time at the warehouse. These matters went to the state of the 
inventory and stock control, safety procedures both in 
storage and disposal of equipment and the use of that 
equipment. As to these matters there were various consulta- 
tions, if one can describe them as that, between Matthews, 
the Applicant and the superintendent, Mr Winter who in due 
course gave evidence before the Commission. There was, 
though, a deterioration in the relationship between Matthews 
and the Applicant but the work contribution of the 
Applicant, was at the time, according to Mr Cuomo, within 
his capabilities and there was acknowledgement of that in 
various appraisals which were done of his work during that 
period. Exhibits C4, C5 and C6 were said to be indicative 
of this. However, during this time there were difficulties 
between WMC Petroleum and Matthews. As a result 
Matthews services were terminated. After some time a new 
supervisor was recruited and that supervisor remained until 
the termination of the Applicant's services. It was said that 
the relationship between the Applicant and the new 
supervisor, Mr Michael Watt, became central to this issue. 
This was so because, according to the Applicant, Mr Watt 
had preconceived ideas both as to the desirability of the 
Applicant remaining in his post and to the nature of the work 
that he wished him to do. It was said by the Applicant, that 
the work was downgraded. He was put in a position where 
he was under criticism which was not justified to an extent 
that is not disclosed by any of the documentation, for 
instance the performance appraisals, or indeed to the 
Applicant himself at the time. 

Towards the end of 1991 the situation deteriorated. It is 
claimed by the Applicant he was put under more and more 
pressure. He was told various different and derogatory 
things regarding his performance and this was after he had 
been assured, by way of his performance appraisals, that he 
was doing the job that was desired of him at that stage. A 
performance appraisal was carried out by Mr Winter in 
November 1991. The Applicant was classified as being good 
on all the criteria appraised except one of interpersonal 
communication where he was marked satisfactory. On the 
11th of December 1991 the Applicant was counselled, if one 
can describe it as that, by his immediate supervisor Mr Watt 
for having a negative attitude. He was relieved of some of 
the paperwork and other duties such as the use of the forklift. 
He was also placed on probation. On the 29th of January 
1992 the Applicant was so concerned about his situation that 
he rang die General Manager's secretary, apparently 
intending to speak to the General Manager. The secretary 
recorded a file note (Exhibit CIO) of the telephone call. In 
due course she passed the detail of that telephone 
conversation to company officers. The secretary who took 
the phone call indicated in the last paragraph of her file note 
that she had developed the feeling that the Applicant wanted 
his complaints, which are set out in some detail in the note, 
brought to the attention of someone else other than his direct 

line senior supervisor, Mr Winter. However, it seems as 
though she was not able to assist with that request. It should 
be noted that during the conversation with the secretary the 
Applicant questioned why he had been placed on probation. 

Of interest in the chronology of events is that on the 4th 
of February 1992 the Applicant enrolled in an Interpersonal 
Skills course run by TAFE. He did not enrol at Fremantle 
TAPE college but at a college closer to where he lived in 
Kelmscott. It is relevant also that the course in which he 
enrolled was the area that his performance appraisal 
classified him as being satisfactory as opposed to good for 
the other aspects of his work, that is, the aspect which on 
the performance appraisal most needed attention. After he 
had enrolled at TAFE the Applicant asked for leave to attend 
classes or, it is more accurate to say, for a consideration that 
he be allowed to leave work early on the days on which his 
classes occurred. As the institution that he was to attend was 
some distance away from Fremantle and apparently his 
classes commenced at 5.00pm he wished to leave work at 
4.00pm which was a little earlier than his scheduled time for 
finish, so he made the application for permission to leave 
at that time. Some significance was attached to this request 
by WMC Petroleum. 

In mid February 1992 the Applicant was absent from 
work and produced a medical certificate indicating he was 
suffering from a stress related illness. By reference to the 
Southside Mitsubishi Case (supra) Mr Pilgrim attempted to 
draw parallels between this illness and a situation which was 
said by him to have occurred before. I will deal with the 
relevance of this submission in my analysis of the facts in 
this matter. On the 13th of February 1992 the Applicant had 
his keys to the various store houses at the warehouse 
complex taken from him by Mr Watt. On the 17th of 
.February 1992, after a meeting with Mr Winter and another 
manager, the Applicant was placed on special paid leave. It 
was at this meeting that the Applicant's absence from work 
in February 1992 on sick leave and attendances upon the 
HBF medical practitioner were discussed. The decision by 
Mr Winter to place the Applicant on special paid leave was 
made pending a meeting with Mr Pilcher who is, as I 
understand it, the officer of WMC Petroleum who has 
overall responsibility for the area. On the 25th of February 
1992, following a discussion between Mr Pilcher, Mr Winter 
and the Applicant, the Applicant received a letter of 
termination. A copy of the letter is before the Commission 
in Exhibit C16. Formal parts omitted, it advises the 
Applicant as follows: 

"This is to confirm that the meeting between 
yourself, myself and Mr C. Winter on 25 February 1992 
resulted in your services with the Company being 
terminated effective 10th March 1992." 

It is the submission of Mr Cuomo that the Applicant left 
WMC Petroleum virtually unable to discover what he had 
done wrong. According to Mr Cuomo, the warnings, such 
as they were, were ineffective in their own terms or they 
were warnings for another purpose which was rendered 
manifest by the apparent vagueness of the warnings 
themselves. However, regardless of that, at the stage they 
were given the Applicant was effectively unaware of the 
underlying allegations. The Applicant went from a position 
of being subject to an earlier stream of positive feedback to 
a situation where he was unaware, in real terms, of why his 
employer was distressed about his activities. In effect, there 
was no fair warning given to him. Mr Cuomo suggested 
because of that, the Commission should look behind 
warnings given to ascertain the circumstances the Applicant 
faced. This would determine the nature of the employment 
relationship at that stage and precisely what the warnings 
meant. The Applicant's position was that no matter what 
these vague and unstated reasons were, he did the job he was 
contracted to do. He performed in a manner that was 
adequate in the circumstances. Only during the progress of 
the case did he become aware that there were specific 
allegations directed to his alleged inefficiency. The conduct 
of his supervisors at the time immediately prior to his 
dismissal caused him great stress and he was put in the 
position finally where he was told either he should leave or 
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he would be sacked. Because he felt there were no reasons 
to go he said so and he was sacked. 

On behalf of the WMC Petroleum, Mr Pilgrim submitted 
that the essence of the matter was that the Applicant had 
been counselled by Company officers concerning its 
requirements and policies; his duties and responsibilities and 
its perception of his unsatisfactory attitude and performance. 
Those counsellings were both written and verbal. Repeated 
and adequate opportunity was given to the Applicant to 
improve his performance, but he continued to be an 
unsatisfactory employee until his services were terminated 
on the 25th of February 1992 by payment of two weeks' pay 
in lieu of notice. It was WMC Petroleum's position that the 
Applicant had a poor relationship with his first supervisor 
and that over a long period of time he demonstrated a refusal 
to accept supervision from a succeeding supervisor. By such 
refusal he did not comply with the lawful requirements of 
his employer and directions from its supervisor. In fact, the 
Applicant, at least in the company's perception, resented the 
fact that Michael Watt had been appointed as a senior 
storeman. He showed that resentment in a number of ways; 
by his refusal and neglect to cany out lawful instructions on 
many occasions. He by-passed his superior and on occasions 
by-passed his superintendent. He was counselled about his 
performance and attitude towards his previous supervisor 
and also to his last supervisor Michael Watt. This occurred 
between the 11th of Da;ember 1991 to the 12th of February 
1992. So there was no isolated circumstance in which the 
Applicant was counselled and directed. Everything was 
done to develop and encourage him as an employee, but 
WMC Petroleum's efforts in that respect were fruitless. The 
Applicant was a man out of step with others and WMC 
Petroleum made a considerable investment in endeavouring 
to encourage and guide him, but again to no avail. There 
was, in fact, by the Applicant's misconduct a total 
breakdown in the employment relationship. 

The Applicant appeared and gave evidence on his own 
behalf. Evidence was called on behalf of WMC Petroleum 
from Mr C.C. Winter who is the Materials/Contracts 
Superintendent. Evidence was also taken from Michael Watt 
who said that his position was a Senior Storeman at WMC 
Petroleum Fremantle warehouse, a position which he had 
held for 14 months. The evidence of all these witnesses is 
lengthy and detailed. Rather than produce individual 
recitations of the evidentiary material submitted by them, it 
is my intention to make reference to their evidence in my 
analysis. When 1 do so, I will highlight those matters that 
I believe are relevant to the proper finding of facts in this 
case. Before making my findings on the evidence, I will 
deal, albeit in brief, with the law to be applied in these 
matters. I do so in brief because the rules are oft stated and 
well known. 

An unfair dismissal essentially is an act unilaterally 
performed by an employer in terminating a contract of 
employment which is subsequently found to be unfair. The 
seminal case in this area in which the rule has been laid 
down is Miles v. Federated Miscellaneous Workers Union 
of Australia, Hospital Service and Miscellaneous, WA 
Branch (1985) 65 WAIG 385 (the Undercliffe Case) where 
Brinsden I said: 

"Has there been or has there not been oppression, 
injustice, or unfair dealing on the part of the employer 
towards the employee in the exercise of its recognised 
right to terminate the contract of employment." 

Essentially the underpinning for this proposition is that 
the dismissal will be held to be unfair when it is found that 
the employee has, as was stated in Loty and Holloway v. 
Australian Workers Union (1971) 71 AR 95, had less than 
'a fair deal'. 

The circumstances which present in the instant case and 
the factors to be considered include, amongst others, these. 
The Commission, by virtue of Section 26(1 )(c) of the Act, 
has to have regard to the issue of fairness considering the 
interests of both parties, that is the employer and the 
employee. The personal circumstances of the employee and 
his past performance record or length of service need also 
to be taken into consideration (see Robe River Iron 
Associates v. Construction, Mining and Energy Workers 

Union of Australia, West Australian Branch (1989) 69 
WAIG 1027. Insofar as previous employment with other 
employers is concerned it is the submission of Mr Pilgrim 
that on the Similar Evidence Rule matters before the 
Commission in Southside Mitsubishi Case (supra) can be 
properly taken into account. The rule is expressed in Cross 
(see Cross On Evidence, David Bum QC, JD Heydon, 
Butterworths, 1986 page 508 et seq) where the learned 
authors say: 

"Statement of the Rule 11.3 
The prosecution may not adduce evidence of 

character or of the misconduct of the accused on other 
occasion "including the possession of discreditable 
material" if that evidence shows that he had a 
propensity to commit crime, or crime of a particular 
kind, or that he was a sort of person likely to have 
committed the crime with which he is charged, unless 
the evidence is highly probative of the fact in issue." 

In my view, the rule is not applicable in the instant 
circumstances. As the learned authors in Cross observe, the 
name of the Rule itself is doubly misleading because it 
describes an exclusionary rule in a phrase more apt to 
describe one of the principle exceptions to it, and because 
it suggests a unifying factor between the situations in this 
area which they do not necessarily possess. In short the rule 
imputes the opposite meaning to that suggested by Mr 
Pilgrim. Therefore reference to material in the Southside 
Mitsubishi Case (supra) is not, and can not be, admissible 
as being of probative value in the current application and for 
that reason I do not intend to take into account the 
submissions that were made concerning that case. 

The question of warnings is a contentious one and has 
been dealt with on a number of occasions. However, the 
dicta of the Full Bench in Breweries and Bottle Yards 
Employees Industrial Union v. Bond Brewing WA Ltd 
(1989) 69 WAIG 3228 is apposite in my respectful view. 
That is, whether notification or counselling has been given 
to the employee of the employer's grievances concerning the 
employee's conduct and performance, and whether there has 
been express warning of the consequences thereof. The 
question of procedural fairness has been discussed in 
Mouritz v. The Shire of Esperance (1990) 70 WAIG 2130. 
Particularly relevant in this case is the question of poor 
performance. I think it is fair to say that tribunals have 
adopted the view that the employer is obliged to counsel and 
warn the employee of the matters comprising poor work 
performance and to advise the employee of the conse- 
quences. If there is a failure by the employer to counsel or 
warn an employee, that is a consideration to be taken into 
account (see Wheeler v. Phillip Morris (1989) 97 ALR 282). 
Finally whether the employee was given any reasons by the 
employer for the dismissal, is also a relevant consideration. 
This was discussed in AWU v. Robe River Iron Associates 
(1987) 67 WAIG 1329. Albeit it brief, I think that is a 
sufficient discussion of the relevant law to be applied in this 
matter. 

Before I record the relevant matters for consideration I 
state my findings on the witness credibility. Insofar as the 
Applicant is concerned, he gave long and detailed evidence 
and was subject to extensive cross examination by a skilled 
and experienced advocate. Through this process he was 
subject to considerable pressure and stress but through it his 
story was consistent. I can see no reason, after careful 
consideration of both his examination in chief and cross 
examination where there are no major inconsistencies, why 
I should not accept him as a witness of truth. Insofar as Mr 
Winter, the Materials/Contracts Superintendent, is con- 
cerned his evidence appears to me to record the facts of the 
matter as he remembered them. There is no attempt by him 
at obfuscation or to confuse. In essence he appears to me to 
be a truthful witness but his evidence points very much in 
the direction of some comfort to the evidence of the 
Applicant. Insofar as Mr Watt is concerned, I have some 
difficulties with his evidence. For instance, he decided 
unilaterally to remove keys from the possession of the 
Applicant, an act of which caused the Applicant difficulties 
in performing his job, then reported to senior officers of the 
Company that the Applicant had, in effect, not correctly 



performed his job. The location of drums outside the safety 
bunded area was an example of this. It seems to me that on 
a review of what happened in this incident it could be found 
that Mr Winter did not know the precise details until some 
time after it occurred, if indeed he knew at all before hearing 
the evidence of Mr Watt during the hearing of the case. Mr 
Watt obviously had difficulty or conflict with the Applicant. 
During his evidence he was inclined to express views about 
the Applicant's state of mind, yet no basis was offered for 
the reasons for these views. Again they appear to be views 
which may have been part of the consideration of the 
termination. They leave me with doubts as to whether they 
were part of the matrix of information that was considered 
and which led to the termination. I say this because there 
is conflict in Watt's evidence with the other evidence on 
what occurred at the meeting between the Applicant and Mr 
Pilcher on the 25th of February 1992. For these reasons I 
have doubts over the evidence of Mr Watt. If I can 
summarise my finding insofar as the evidentiary material is 
concerned, I favour the evidence of the Applicant, particu- 
larly when the evidence is in conflict with that of Mr Watt. 

I turn now to my analysis of the evidentiary material. The 
Applicant commenced duties with WMC Petroleum as a 
storeman. The Company knew full well his background. He 
made no attempt to hide that he had been dismissed from 
the employ of a previous employer in circumstances which 
had become the subject of proceedings in this Commission. 
If WMC Petroleum had wished to check, as it were, at the 
point of engagement about what happened it either did not, 
or if it did, it accepted the circumstances that the previous 
dismissal ought not impede the offer of a contract of 
employment. That is the first matter which erects a sign post 
to die Applicant's honesty. The Applicant commenced work 
at Fremande. He was anxious to be a useful employee and 
on the evidence, in an effort to make a contribution to the 
employer's operations, he set about doing a range of duties 
that he believed properly fell within the ambit of a 
storeman's work. TTiis was during the period when the ex 
employee Matthews was the senior storeman. There were 
obviously some conflicts with Matthews but the end result 
of those conflicts was that the Applicant remained employed 
whereas, because of his conduct, Matthews was dismissed. 
Then, the Applicant faced the situation where his employer 
advertised to replace Matthews. The employer did not 
believe that the Applicant was the right person for the senior 
posidon. That conclusion is perfecdy available to WMC 
Petroleum if, on its own analysis of the facts, it so 
concluded. WMC Petroleum appointed Michael Watt It 
seems though, on the evidence of Winter, that not a lot was 
done to delineate the duties of the two except when the 
Applicant was asked to set down what he believed his duties 
were (see Exhibit C3). This was done in November 1991. 
It seems that the Applicant's impression of his duties was 
not satisfactory to Michael Watt and it appears as though 
Watt, in an effort to assert his authority as a supervisor, 
gradually changed those duties. Up until this time every- 
thing insofar as the Applicant's duties were concerned, had 
gone along quite well. He was subject to performance 
appraisals which indicate this (see Exhibit C6). 

The Respondent Company says to the Commission that 
the Applicant had an apprehension of his own value which 
was far and away above that which it would reasonably 
allocate to him. WMC Petroleum cite in support Exhibit C5 
where the Applicant, in filling out the performance appraisal 
form, rated himself excellent in every category. The 
Applicant's answer to that is that he did not quite understand 
the purpose of self appraisal. That is a perfectly understand- 
able position for him to take. In human resource manage- 
ment it is clear that when self appraisal is being undertaken 
persons involved in it have to be educated as to the purpose 
and procedure of the technique. The Applicant fully admits 
that he did not understand exactly what he was supposed to 
do. When it was explained to him, there was another 
appraisal (Exhibit C6) which rates his performance as good 
in most of the categories except for one. At the end of the 
performance appraisal the key indicators are such that, in an 
overall assessment, his application and attitude on the job 
were said to have improved considerably since the ware- 

house reorganisation and there was an expectation of 
consolidation. The appraiser's comments were appreciative 
of the fact that the reorganisation had assisted the Applicant 
and Mr Pilcher, who was the reviewer, looked forward to 
further improvement next year. That appraisal, which on any 
measure was satisfactory, was completed in November 1991 
but the Applicant's services were terminated for what 
amounts to poor performance just three months later. 

This raises the question of what happened in the 
meantime. The evidence is indicative that the most 
influential factor was that Mr Watt gradually had the 
Applicant do less and less of the work that the Applicant 
perceived to properly be the work of a storeman and this 
caused him upset. I am inclined to accept the evidence of 
the Applicant that his wish to answer telephones when they 
rang was out of enthusiasm and not for some purpose 
derogatory of the status of Mr Watt as Mr Watt's evidence 
seems to indicate. It is also not sufficient, I believe, to 
remove from the Applicant his administrative duties on the 
basis that some of the paper work was dirty, which seems 
to be the key reason that this was done. The Applicant was 
left with less and less to do and this caused him concern, 
so much so that he suffered stress and as a result went to 
see a doctor. Much was made by Mr Watt about his 
apprehension of the Applicant's psychological condition. By 
February Mr Watt was concerned that the Applicant would 
either do damage to himself or company property and that 
is why he allegedly removed from him the keys to areas that 
the Applicant needed to enter as part of his job. Mr Watt 
advanced no basis for this concern. He did not consult with 
anyone to get professional advice on the behaviour of the 
Applicant. He seemed to conclude that because the 
Applicant had received treatment for stress related illnesses 
that there was an intractable problem. 

The Applicant's alleged stress condition, I believe, was 
given a disproportionate weighting by Mr Watt particularly, 
it appears, because of his own perception of it. The 
perception, with respect to him, is an old fashioned one. For 
instance, if the Applicant had broken his leg at work and 
received treatment from a medical practitioner that is a 
circumstance that most people commonly accept and would 
be treated as workers compensation. However because there 
was a difficulty with stress and professional counselling was 
involved it seems as though Mr Watt put this in a different 
category, when in reality it is not if it is an illness arising 
out of the employee's work. Further, without any real reason 
that can be given substance by examination of the facts in 
this matter, Mr Watt decided that the Applicant was in such 
a state of mind that he may do damage to himself or the 
Company's property. That was a conclusion which, on the 
evidence before the Commission, was an overreaction. 

There is also complaint by Mr Winter that the Applicant 
had avoided making application through the line authority, 
that is through Watt to himself, concerning placement in 
another part of the Company's operations. Winter had 
discussed with the Applicant educational avenues he might 
explore but in his evidence expressed considerable excep- 
tion that the Applicant raised his desires in respect of 
relocation during a phone call he had with an operational 
manager. This, according to Mr Winter, was an action 
indicative of the Applicant's propensity to avoid going 
through the proper channels. There is a different interpreta- 
tion that can be placed upon the incident. It appears from 
the evidence of the Applicant, which I accept, that he 
regularly had telephone discussions in the course of his duty 
with persons who were users of the store. It is not at all 
surprising that during those discussions the Applicant may 
have raised with an operational manager the question of 
employment opportunities in his area. In the circumstances, 
in my view, that can not be seen as an attempt by the 
Applicant to destroy the reporting function or subvert his 
supervisors authority as Mr Winter would have the 
Commission believe. It was clearly a fortuitous circum- 
stance and there is no evidence at all to suggest the 
Applicant meant harm by it. Just as he meant no harm by 
enrolling in a subject of interpersonal skills; an area where 
he had teen found in his assessment to be lacking, as it were. 
He enrolled at a TAFE college convenient to his home to 
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do the subject in his own time. However he needed a little 
extra time to get to the school and therefore asked for an 
early finish. This provoked a most disproportionate reaction 
from both Mr Watt and Mr Winter. They saw it as an attempt 
to destroy the line authority whereas clearly it was, and can 
be seen, as a genuine attempt by the Applicant to better 
himself in a skill area that WMC Petroleum's own 
appraisers had found him deficient. 

The pressure built to a stage where the Applicant felt that 
he was in the position where he would have to make a plea 
to some other authority higher than Mr Winter. He did so 
by attempting to contact the General Manager. This also 
caused Mr Winter some distress and perhaps in normal 
circumstances he would be entitled to be distressed. But the 
Applicant was in a situation where all of his attempts to 
work through the system seemed to him to be fruitless. 
Surely it can not be the situation that if that is a workers 
perception, that he can not attempt to contact a senior 
official in the company in which he is employed to obtain 
relief. If that action was contrary to policy he could be told, 
but at the same time his plea for assistance could have been 
answered. If that had happened in this case it may have 
resolved a lot of problems. But that was not the situation and 
the fact that the Applicant tried to make the contact, 
unsuccessfully as it turns out, is not a matter which, of itself, 
should lead to his termination. Although, in fairness to 
WMC Petroleum, it is an issue which ought to be considered 
in the matrix of facts. 

This matter came to a head, though, because of an incident 
involving safety. It is said that the Applicant was told by Mr 
Watt to place drums of chemicals in a safe storage area. The 
safe storage area is a bunded section in the warehouse. The 
evidence indicates that Mr Watt claims the drums had been 
left outside that area and he made a report. There is strange 
timing with the written reports on these matters (see Exhibit 
C18 and €21). In his evidence Mr Watt was unsure why 
these exhibits, which were sent as faxes, were timed at one 
minute apart on the 14th of February 1992. However €18 
reports the incident with the flammable liquids and makes 
the allegation that the Applicant had ignored the request by 
Watt to store the chemicals correctly and that was a serious 
breach of regulations. It was the inspection which resulted 
from Watt's complaint that led to a meeting with Mr Pilcher 
and ultimately to the dismissal of the Applicant. On the 
evidence, it is open to conclude that the Applicant left the 
drums where he did because he had already had his keys 
removed from him and therefore could not access the 
bunded store. That seems to be a fact unknown to Mr Winter 
at the time whose evidence was indicative that the removal 
of the keys occurred after his inspections with the Safety 
Officer, at his direction. Mr Watt's evidence was he 
removed the keys from the Applicant because of his 
perception of the Applicant's state of mind. However it is 
important that these events were separated in time. 

It is my view that the senior officers of the Company, 
when assessing the final incident and then putting it together 
with the other material available to them, drew conclusions 
which were, on proper analysis of the facts, not open. They 
drew the conclusion that, nothwithstanding their own 
reasonably contemporaneous satisfactory performance ap- 
praisal, the Applicant's performance was so unsatisfactory 
that the relationship should be terminated. They could and 
should have reached the conclusion, because it was open to 
them to so do, that he had been placed in a situation by his 
supervisor by the gradual removal of major functions of his 
job so that he become destabilised and was suffering from 
stress. The stress is, on the evidence, attributable, at least 
in part, to the treatment given to him. The conduct relating 
to stress aside there is no substantial reason to conclude that 
there has been a wilful decision by the Applicant to fail to 
comply with WMC Petroleum's policies. It appears to me 
that WMC Petroleum aggregated a number of circumstantial 
events and drew the conclusion that it ought terminate the 
services of the Applicant. 

It is open to conclude that the schedule to the Notice of 
Answer which described the alleged behaviour of the 
Applicant is not bom out by the facts. If the facts of the 
matter were as described in the schedule that would be a 

classic reason for dismissal. It appears, on the face of it, that 
the dismissal was effected and the classic reasons in 
justification thereof were inserted in the Notice of Answer. 
The rebuttal of the claim of unfair dismissal has the hall 
marks of being designed to justify the claims in the Notice 
of Answer as opposed to the facts of the dismissal itself. 
There are ingredients in this case which do and are indicative 
of behaviour by the Applicant which, under normal 
circumstances, would be behaviour about which the em- 
ployer would be entitled to be concerned. However taken on 
the whole the circumstances which were influential in that 
behaviour were very much the creation of the line officers 
closely associated with the supervision of the Applicant and 
they must bear a heavy responsibility for the outcome in this 
matter. Their decisions were relied upon by senior officers 
of WMC Petroleum and, on the evidence, now it has been 
subject to careful review, that reliance was misplaced. In the 
circumstances and on the case law to be applied, this 
Applicant has received less than a fair go. The legal right 
to terminate the contract has been unfairly and harshly 
exercised. 

It falls now to consider the fundamental reason for the 
Applicant's claim, that is he seeks Orders for reinstatement. 
The principles which are generally accepted to be applied 
in claims for reinstatement were outlined by the Full Bench 
in Max Winkless Pty Ltd v. Bell and Another (1986) 66 
WA1G 847 at 848 (Max Winkless). In his Reasons for 
Decision His Honour the then President wrote: 

"(a) The prime object of Section 29(b)(i) is to ensure 
that the continuity of employment was not 
unfairly disturbed. 

(b) This is not to say that reinstatement should be 
automatic in the case of unfairness. It has long 
been recognised that reinstatement should not be 
awarded where it is impractical, nor where 
management has a genuine distrust and lack of 
confidence in the employee, nor if reinstatement 
would adversely affect staff moral or general 
discipline. Reinstatement should not be contem- 
plated by the Commission without full regard for 
the consequences. 

(c) Reinstatement is not however to be avoided 
simply because of the mere probability of discom- 
fort in the workplace." 

However as mentioned by His Honour the President in 
Neville Max Woodberry v. Koolan Island Club Inc 
(unreported) the authority of Max Winkless (supra) must be 
considered against the Decision of the Full Bench in 
Federated Clerks Union v. George Moss Pty Ltd (1991) 71 
WAIG 318 (George Moss). In its Reasons for Decision in 
George Moss the Full Bench said: 

"In the circumstances, and in the absence of such a 
remedy as compensation at large, then, as a matter of 
equity, good conscience and the substantial merits of 
the case, it seems to us that some of the impediments 
to reinstatement, expressed in Max Winkless Pty Ltd 
v. Bell ..., must now be regarded as less important 
conditions than the exercise of discretion in the absence 
of any substantial remedy other than reinstatement in 
successful claims of unfair dismissal. 

In the event that no declaration of unfair dismissal 
in isolation as it were could be made then such a 
declaration could be made accompanied by other orders 
than reinstatement, such as an order that a reference 
acknowledging unfair dismissal be provided to the 
successful applicant, applicant etc. In other words 
reinstatement is the primary existing remedy." 

In my view it is fair to say that the current state of the 
law in this Commission concerning reinstatement is that, put 
shortly, reinstatement is more likely than not to be the 
remedy for unfair dismissal. 

This is not a case where there have been inordinate delays 
on behalf of the Applicant in seeking relief from the 
circumstances in which he found himself. Nor do any of the 
matters for consideration which are raised in Max Winkless 
(supra) present themselves with such force as would in my 
view mitigate against a successful return by the Applicant 
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to employment with the Respondent Company at its 
Fremantle warehouse store. True there is some antipathy 
between the Applicant and Mr Watt and that antipathy may 
cause some discomfort. However, mere discomfort is not a 
sufficient factor which should cause the Commission to fail 
to exercise its discretion in favour of the Applicant the only 
real remedy available in the circumstances. There is nothing 
in the evidence which indicates that the Applicant is 
anything other than enthusiastic to do all the work that he 
can at the warehouse. In fact some of the difficulties he 
experienced with Mr Watt were that Mr Watt wished him 
to do less, so there is no lack of enthusiasm. Nor on his work 
record, is there lack of any knowledge. If the supervision at 
the warehouse adopts a position of trust to the Applicant, 
there is no reason to believe that it would not be 
reciprocated. On my analysis of the facts, as I have them set 
out above, much of this problem arises from deficiencies in 
down the line managers in WMC Petroleum's warehouse 
and supply organisation. If attention is given to that matter 
there is, in my view, no real impediment against the 
successful restoration of the relationship between the 
parties. 

In view of the findings described above, both in respect 
to the unfairness of the dismissal and the potentiality for 
successful restoration of the contract of service, the 
Commission will declare and order that on the 25th of 
February 1992 the Applicant was unfairly dismissed and that 
if he presents himself for employment at a date to be fixed 
at a Speaking to the Minutes that he be offered a contract 
of employment. It is also the intention of the Commission 
to award compensation in this matter. The amount of 
compensation will be inserted in the Orders to issue 
following submissions by the parties which can occur 
concurrent to the Speaking to the Minutes. 

Appearances: Mr M Cuomo, of Counsel, appeared on 
behalf of the Applicant. 

Mr L Pilgrim appeared on behalf of the Respondent. 

'WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Neil Ferguson 

and 
Western Mining Corporation Limited 

(Petroleum Division) 
No. 257 of 1992. 

COMMISSIONER J.F. GREGOR. 
15 January 1993. 

Declaration and Order. 
HAVING heard Mr M Cuomo, of Counsel on behalf of the 
Applicant and Mr L Pilgrim on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby declares and 
orders— 

(1) That Peter Neil Ferguson was on the 25th of 
February 1992 unfairly dismissed from the em- 
ployment of Western Mining Corporation Limited 
(Petroleum Division). 

(2) That on Peter Neil Ferguson presenting himself 
for work at Western Mining Corporation Limited 
(Petroleum Division's Fremantle premises on the 
29th of January 1993 he be offered a contract of 
employment in the position of storeman. 

(3) That Western Mining Corporation Limited (Petro- 
leum Division) pay to Peter Neil Ferguson the 
amount of $ 18,650 as compensation for unfair 
dismissal. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Neil Ferguson 

and 
Western Mining Corporation Limited 

(Petroleum Division) 
No. 373 of 1992. 

COMMISSIONER J.F. GREGOR. 
3 February 1993. 

Order. 
WHEREAS this application was lodged in the Registry of 
the Western Australian Industrial Relations Commission on 
the 19th of March 1992; and 

Whereas during proceedings on the 19th of August 1992 
the Commission directed that the respondent make available 
to the applicant's agent the applicants personnel file; and 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares and orders— 

That this application be, and is hereby, discontinued 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Hansen 

and 
Shazabak Pty Ltd trading as 

Roy Weston Real Estate. 
No. 1239 of 1992. 

COMMISSIONER C.B. PARKS. 
30 March 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, as edited by the Commissioner.) 
THE COMMISSIONER: The matter before the Commis- 
sion is one in which Mr John Hansen claims that he has not 
been allowed benefits by his ex-employer, Shazabak Pty Ltd 
trading as Roy Weston Real Estate, those being benefits 
which do not arise under an award or order of this 
Commission. The claims as originally filed were amended 
prior to this matter coming to hearing, and further amended 
by leave of the Commission. They are, in essence, described 
under the heading 'Summary of Claims' within the Notice 
of Amended Answer and Counter Proposal, filed in the 
Commission on 26 January 1993, as varied by leave of the 
Commission. 

The first of those claims is that the applicant has been 
underpaid the remuneration which he was due. Such is said 
to have occured as a consequence of the intervals of salary 
payment being reduced from a monthly basis to that of a 
weekly basis. It is asserted that this altered interval was 
introduced by a unilateral decision of the respondent 
employer. The second claim is that the respondent failed to 
pay the applicant for the day of 14 September 1992, being 
the day on which the contract of employment was brought 
to an end. The applicant says that he worked until 
approximately 4.00 pm on that day. 

Additionally, it is claimed that the contract of employ- 
ment properly required the payment of a monthly salary, and 
therefore Mr Hansen was entitled to a period of notice equal 
to that period to bring his contract of employment to an end. 
As such notice was not given, a pro rata payment is claimed 
in lieu thereof. 

It is a further claim of Mr Hansen that he had been entitled 
to, but has not received, the benefit of a superannuation 
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contribution equal to 3% of his agreed level of remuneration, 
that was to have been made on his behalf. He also claims 
that in relation to a property transaction identified as 18 
Ward Crescent (exhibit 5—item 9), he was entitled to a 
commission on the sale thereof which he has not received. 
Finally, it is claimed that by the operation of a bonus system, 
Mr Hansen qualified for bonuses which he has not received, 
having reached the target of $25 000. 

The business trading as Roy Weston Real Estate 
transferred from Horwood Pty Ltd to the respondent 
employer, Shazabak Pty Ltd, from 1 July 1992. According 
to the applicant, the terms and conditions of employment 
which had existed with the original employer were those 
agreed to apply in his new employment relationship with the 
respondent employer. The respondent denies that such an 
arrangement existed, but says that Mr Hansen's level of 
remuneration was to be structured on the same basis as had 
applied with Horwood Pty Ltd. The remuneration would 
therefore be based on a salary of $18 500 per annum plus 
a car allowance of $10 000 per annum, from which a 3% 
superannuation contribution would be deducted. In addition, 
Mr Hansen would qualify for bonuses according to a 
formula which is not in dispute. 

I tum to consider each of the claims made. The first of 
those is the allegation that an underpayment of remuneration 
has occurred as a consequence of Mr Hansen being paid 
weekly instead of monthly. This matter was not addressed 
adequately by either party, however it is apparent that the 
gross sum of remuneration received by Mr Hansen 
throughout the period of his employment with the respon- 
dent, is less than the pro rata equivalent of $28 500 per 
annum. 

The Commission is satisfied that the difference between 
that which was actually received by Mr Hansen and that 
which would result from a pro rata calculation of the annual 
salary, is the sum deducted as 3% superannuation contribu- 
tions. It is clear from the evidence of Messrs Hansen and 
Mackey that neither of them discussed specifically the 
question of superannuation. Mr Hansen says his superannu- 
ation arrangement was that carried over from the previous 
employer. Mr Mackey presumed the respondent had an 
entitlement to deduct because he knew that to be the practice 
at offices elsewhere within the Roy Weston organisation. 
The obligation is on the applicant to establish that the benefit 
claimed has been denied. 

It was the evidence of Mr Horwood that at some time 
prior to Horwood Pty Ltd selling the business, he, being 
aware that legislation required that compulsory superannua- 
tion contributions be made on behalf of employees from July 
1992, had addressed the employees as a group and stated that 
Horwood Pty Ltd would not, when the time arrived, pay 3% 
in addition to the existing remuneration, but that it would 
be accommodated therein. That was not challenged on 
behalf of the applicant. The approach of Mr Horwood to the 
future introduction of superannuation arrangements for 
employees is consistent with that which had been suggested 
by the head office of Roy Weston Real Estate. Therefore, 
if any arrangement existed with Horwood Pty Ltd, it is 
probable that it involved what would have amounted to a 
rearrangement of the remuneration package so that a 
percentage thereof was to be allocated to satisfy the 
superannuation obligation. 

I therefore conclude that there has been no underpayment 
as a consequence of the change from monthly payments to 
weekly payments. Additionally, this finding determines the 
claim that Mr Hansen is due the payment of a superannua- 
tion contribution in addition to the annual remuneration of 
$28 500. The claim for $106.86 on account thereof, fails. 

The second of the claims is for one day's pay, for the 
reason stated (supra). Mr Mackey has outlined the reasons 
which led him to terminate the services of Mr Hansen and 
referred to his conduct as being gross misconduct. Such was 
not a reason given at the time of termination, nor has it been 
argued as a matter relevant to the determination of any claim 
by Mr Hansen. 

At the date Mr Hansen's services were terminated, Mr 
Mackey, acting on behalf of the respondent, indicated a 

preparedness to pay to Mr Hansen whatever termination 
payments would normally be due. That was done following 
an assessment of what was due to Mr Hansen. That attitude 
I find in conflict with a suggestion of gross misconduct, and 
more akin to an attitude of simply bringing the contract to 
an end. I am satisfied that Mr Hansen worked on the day of 
14 September 1992 and that he did so for the substantial 
portion of the day. He is therefore entitled to payment for 
that day. 

The next of the claims is for the payment of one month's 
salary in lieu of notice. Again this claim arises from a belief 
that a contract in the same terms as the contract of 
employment with Horwood Pty Ltd was commenced by 
arrangement with the respondent employer. There has been 
no indication to the Commission that the contract specifi- 
cally dealt with the question of notice or the payment in lieu 
thereof. Focus has been limited to the interval of payment 
that applied under that original contract of employment. 

It is a well-established principle that a person is entitled 
to reasonable notice to terminate the contract of employ- 
ment. What constitutes reasonable notice is to be determined 
according to the circumstances applicable to a particular 
case. The interval at which remuneration is paid is often 
accepted as an indicator of the contract period. Such is based 
upon the premise that the parties contracted in a manner 
which involved payment being made at the end of each 
period that an employee rendered the level of services 
required from that employee. Payment at weekly intervals 
therefore suggests a weekly contract or, in the case of 
monthly payments, a monthly contract. 

The facts of this matter are that the parties did not direct 
their attention to what notice would be required to terminate 
the contract, or the intervals at which the payment of the 
remuneration would be made, prior to the commencement 
of their relationship. It is clear that from the first week of 
the relationship Mr Hansen was paid on a weekly basis. He 
says that he challenged that practice and the method thereof, 
which involved an arrangement with a particular financial 
institution. Mr Mackey, on the other hand, although 
conceding a challenge was mounted against the method of 
payment, denies that there was any challenge made by Mr 
Hansen to the weekly interval of payment. 

I believe that both gentlemen are genuine in their belief 
of what occurred, and I am therefore unable to discern who 
has the better recollection, but I do not think the issue turns 
on that. The agent for Mr Hansen submits that the challenge 
having been made, that action constitutes a non-acceptance 
of what, from the applicant's point of view, is a unilateral 
change to the contract. There is some substance to that 
submission. However it was the testimony of Mr Hansen 
that, although he initially objected to that change, he thought 
better of pursuing it because he did not wish to create 
disharmony in die workplace. Having elected not to 
maintain his protest, Mr Hansen acquiesced with the action 
of the respondent. He cannot now claim that his contract was 
altered unilaterally. There was a preparedness by Mr Hansen 
to continue to work under that arrangement. It was open to 
him to seek a remedy if he was dissatisfied with his lot. 

A person is entitled to reasonable notice. Mr Hansen had 
been employed by the respondent for a short period. He was 
paid weekly. I am of the view that Mr Hansen was entitled 
to at least that period of notice. That is a benefit which he 
was not allowed and therefore he will be awarded payment 
for one week in lieu thereof. 

There is a further claim for commission arising from the 
sale of the property, 18 Ward Crescent. It is conceded by the 
respondent that, under the terms of the arrangement that 
existed between the parties, such is due to Mr Hansen. 
Accordingly he will be awarded the agreed sum of 
$1 457.50. 

The final claim relates to bonuses. The parties are not in 
dispute as to the bonus system that existed and applied to 
the applicant. Before the Commission is a schedule provided 
by the applicant (exhibit 5), which states a running total of 
what is described as bonus credits and a balance arising from 
various property transactions. Therein the applicant claims 
that he has amassed credits to the value of $24 413.60 and 
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that in addition thereto, he is entitled to a bonus credit in 
relation to a property described as Shreeve Road which, 
when added to the credit balance, will take him beyond the 
qualifying balance of $25 (XX). The sum said to arise from 
the Shreeve Road transaction is $2 324.66. It is clear from 
the evidence that commissions did not become due to the 
applicant until settlement was effected in relation to each 
property sale he arranged. 

According to Mr Mackey, the property listed at item 11 
within the schedule (exhibit 5), is not a transaction which 
was settled. It is his testimony that the party who had made 
an offer on that property withdrew. A letter to that effect 
from the offerer concerned, dated 25 September 1992, is in 
evidence before the Commission (exhibit B). There is no 
challenge to the testimony of Mr Mackey, or the letter. Thus 
I am satisfied that the claimed credit of $1 987.50 should be 
excised from the schedule. According to the applicant, such 
is offset by the credit he is due on the Shreeve Road 
transaction. That is, notwithstanding the excise of item 11, 
the target of $25 000 has been achieved. 

I therefore turn to consider that transaction. As observed 
earlier, a credit does not become due until settlement. Mr 
Mackey, together with another, is now the joint owner of the 
property in question, thus a settlement has taken place. 

The evidence is that Mr Hansen and Mr Mackey both 
attended the Shreeve Road property for the purpose of Mr 
Hansen securing the right to list it for sale. Whilst attending 
the property, Mr Mackey commented that it was an 
attractive property he would like to own. It is his testimony 
that he had no intention at that time of offering to purchase 
it and that he did not decide to follow that course until at 
or about the date he signed a formal offer on 22 October 
1992. Mr Mackey did not attend as a potential purchaser. I 
do not believe that the comment uttered by Mr Mackey 
whilst attending the property prior to its listing is a positive 
expression of an interest to purchase. The offer made by Mr 
Mackey and another was more than one month after the 
services of Mr Hansen had been terminated. 

I find that Mr Hansen played no part which contributed 
to the sale of the Shreeve Road property. Thus I am not 
satisfied that Mr Hansen is due the commission which he 
claims in relation to the Shreeve Road transaction. 

He therefore has not accrued a total of credits which equal 
or exceed $25 000. Thus he does not qualify for any bonus 
and his claim for such has not been justified. It remains for 
the Commission to consider the question of costs, and as a 
consequence of my reasons so far, that issue is reduced to 
a matter of interest on the sum of $1 457.50 which is 
conceded to be due on the Ward Crescent transaction. 

It is not common for the Commission to award costs. The 
respondent has never denied that the sum of $1 457.50 was 
due to Mr Hansen, but has elected to withhold payment so 
that it could be used as a negotiable item in any possible 
attempt to settle the claims made. In effect the respondent 
hoped to offset that sum against the claims made. That was 
not open. The benefit has been denied in the full knowledge 
that it was due and payable in September 1992. 

The applicant is entitled to the fruit that sum would have 
borne had it been in his possession at the time it was due 
to him. It is not a question, however, of a precise interest 
calculation according to whatever account a person may 
have at a particular financial institution, as has been claimed. 
It is a matter of reasonable interest. Under the circumstances 
I believe a sum of 10 per cent would be reasonable. 

Minutes of a Proposed Order will issue to award the 
applicant the sum of $109.62, being one day's pay for 14 
September 1992; one week's remuneration based on 
$28 500 but less the annual 3 per cent contribution, 
converted to a weekly amount, that is, $530.69; commission 
of $1 457.50 on the Ward Crescent transaction; and finally, 
interest equal to ten per cent thereof ie $145.75. 

Appearances: Mr T.C. Crossley appeared on behalf of the 
applicant. 

Mr K. Mackey appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Hansen 

and 
Shazabak Pty Ltd trading as 

Roy Weston Real Estate. 
No. 1239 of 1992. 

COMMISSIONER C.B. PARKS. 
20 April 1993. 

Order. 
HAVING heard Mr T.C. Crossley on behalf of the Applicant 
and Mr K. Mackey on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That Shazabak Pty Ltd pay John Hansen the sum of 
$2 243.56 within 21 days of the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ronald John Huckstepp 

and 
Indian Ocean Airlines. 

No. 1273 of 1992. 
COMMISSIONER A.R. BEECH. 

3 May 1993. 
Order. 

WHEREAS the Commission has before it a claim for denied 
contractual benefits; 

And whereas the parties have agreed on the amount 
outstanding and the manner in which this matter is to be 
determined; 

And having heard Mr G. Cvitan on behalf of the applicant 
and Ms N. Birch (of Counsel) on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

1) That the respondent shall pay to Mr RJ. Huck- 
stepp the sum of $19,874.21 by way of denied 
contractual benefit within 45 days of the date 
hereof. 

2) Liberty is reserved to the respondent on giving 
notice to the applicant to apply to extend the time 
mentioned in Order 1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tony Martin 

and 
COR Radiators. 
No. 81 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
10 May 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application pursu- 
ant to section 29(b) of the Act in which the applicant alleges 
that his dismissal was unfair. 

The applicant had been employed with the respondent on 
this occasion for approximately six months. On the 
evidence, when the applicant was re-employed it was 
subject to several stringent conditions which were described 
by the Workshop Supervisor, Mr C. Massing as follows: 

"So when did you employ Mr Martin on the second 
occasion?—On the second occasion we had just been 
inundated with a lot of work again and—I discussed 
this between Tony Geary and myself—we sat down 
and realised that Tony was an experienced bolt-up 
person and the amount of work we had coming in, we 
had to get it out, so we decided that we would lay down 
some laws and ask Tony did he agreed to this and we 
give him his job back. 

So who was it that actually employed Mr Martin on 
the second occasion?—Myself. 

Did you interview Mr Martin?—Yes, 1 did. 
What was Mr Martin employed as?—Mr Martin was 

employed as a general bolt-up hand. 

What else was discussed at the interview?—What 
was discussed? That Tony had a very loud voice and 
that we did not want to hear it come into the office. His 
voice carries through our windows and we have 
customers in the office all the time so 1 asked him that 
he keep his voice down. Two, that he had a gung-ho 
attitude and that was what he was saying. He used to 
get a rubber rattle gun and force the bolts into threads. 
Three, mainly I wanted him to keep his abusive 
language down because we had customers in the office 
and his voice did carry. They were the main reasons 
that we— 

Did he agree that these were problems?—Yes. 
What was his response when you put this to 

him?—He said that he would try to keep his voice 
down." 

(Transcript Page 53) 
Mr Massing later described the events leading to the 

applicant's dismissal as being: 
"So were there any specific occasions that you can 

remember when you work with Mr Martin about the 
quality of his work?—Just on the one occasion that 
Tferry asked me to accompany him and quiz him on the 
way he was putting his bolts in on the jobs. 

Could you describe the standard of Mr Martin's 
general behaviour at work?—He is a very loud person. 
He was very demanding. He also upset a lot of his 
fellow workers. 

Perhaps could you explain in particular what those 
complaints were?—After our Christmas break 
everyone was back on day shift and the leading hand, 
Darren Kennedy, come up to me in one of our 
production meetings and asked could you please put 
Tony Martin back on afternoon shift because he was 
disrupting the whole day shift. 

Did he go into details as to what that disruption 
was?—Yes. He said that Tony was giving out orders 
and he wasn't obeying the orders that he was giving 

him and he referred him back on afternoon shift so that 
he could get on with his own work and not have to 
wony about Tony. 

So what action did you take?—We started the 
afternoon shift again. 

PARKER, MR: Perhaps before we go further into the 
events of the Saturday morning, were there any other 
discussions on the Friday afternoon?—On the Friday 
afternoon? 

After Terry Summersby came in and reported that 
Mr Martin had walked out?—Yes, it was reported that 
Tony had dropped one of the aftercoolers and it had 
been back of the ute without telling anyone it had been 
damaged. At this stage I was getting very short in my 
temper and Ron Geary suggested that leave it till 
Monday morning and we sit down and we talk about 
it and see what exactly happened. So this is what 
happened. 

Did you see Mr Martin again that day?—Yes, I saw 
Mr Martin when Mr Geary notified me that he had 
pulled up in the car-park. I went outside and suggested 
that he come back on Monday morning, and he turned 
around and he said something to the effect of, "I'm 
glad I'm not talking with drunks" and I said, "I'm not 
a drunk. I haven't had a beer." And he left. 

So what happened on Monday?—On Monday 
morning Tony came into the front office. I called Tferry 
into the office. Tony and Tferry sat on the other side of 
my desk and I asked that I wanted to hear both versions 
of the story. Terry started his version of it and then it 
got a little bit messy where it changed to about the 
bolting-up practices and things like that, and we never 
even got back to the stage that I wanted both versions 
heard. Tony was yelling and Ron Geary came to the 
office and said, "This is not a playground. This is an 
office. Keep it down", and at that stage they both 
started to keep it down just a little bit. And it was 
getting sort of more heated and then at that stage Tony 
said, "Well, have I got a job?" With that I turned 
around and said, "I've asked Terry to go away on the 
weekend and think about what's going to happen" and 
if he said, "If that's the case, well, sack me then." 

Before he said that did you say to him that you would 
have sacked him on the Friday?—Yes, I did mention 
it. I said the mood I was in I would have fired him then 
and there on the spot on the Friday. 

So why in fact didn't you terminate him on the 
Friday?—why? Because Tony was a senior bolt-up 
person and he had to work under Terry, and Tferry had 
only been with us a month or so and I wanted Terry to 
take a bit of responsibility. 

So what was your response when he asked to be 
sacked?—My response was—I could see it was getting 
heated again and the animosity was there between 
Terry and Tony, so I thought the best thing was that I 
finish him up; and our company policy is to finish them 
up on the spot and pay them a week in lieu so there's 
no—nothing happens after that. 

(Transcript Pages 54, 55, 56, & 57) 
Mr Summersby the workshop Foreman at the time gave 

evidence in which he stated interalia that: 
"Could you describe the standard of Mr Martin's 

general behaviour at work?—Brash, abrasive, loud. 
Perhaps could you describe his attitude towards 

other employees?—Very much the same, brash and 
abrasive. 

Could you explain what happened then?—Well, I 
just walked into the lunch room. I opened a can of beer. 
I sat on the table and I was having a conversation with 
two workshop employees when Tony Martin came 
storming in, demanding to know who had done the 



preparation work on this particular radiator. I felt that 
his wrath was directed at myself, upon which he turned 
around and went back to his place of work, and I 
followed him. 

Perhaps I'm going back one step after Mr Martin had 
come into the lunch room and- ?—Okay. I fol- 
lowed him out onto the workshop floor and I demanded 
to know who had stripped that job, to which Tbny's 
reply was—I think it was something like, "It doesn't 
matter." I said, "Who stripped that job?" and he said, 
"I did." I said, "Well, in that case it's your duty to 
check that job to make sure that the preparation work 
is done to your satisfaction before you commence work 
on it and, for that matter, that you're just as capable of 
using a drill and a tap as anybody else in this 
workshop." I also stated that I don't receive nearly as 
many complaints from anybody else on the workshop 
floor as I did from him. 

What was his response?—He put his hands up in the 
air and said, "Sorry, I don't have to listen to this." He 
clocked off and walked out. 

Did you physically threaten Mr Martin at that 
time?—I don't think so. I don't think I would have been 
in a position to threaten him. 

Why do you say that?—Because I was on crutches 
at the time with a fractured leg. 

Did Mr Martin attempt to explain why he was 
leaving?—Not at all. 

Did he give any indication of when he was going to 
return, if he was going to return?—None whatsoever. 

What work was he doing when he walked out?—He 
was to bolt radiators together. 

When was the shift due to finish?—At 11 o'clock in 
the evening. 

So what did you do after Mr Martin had walked 
out?—That's when I went directly to the office to 
report what had transpired. 

And what happened in those discussions? Could you 
explain?—I think at that stage that I was fairly heated 
and I explained to Corrie and Ron Geary exactly what 
had happened. Then afterwards it was decided by Ron 
Geary that all parties concerned should cool down and 
approach the problem on the Monday morning. 

So what happened after that?—We sort of continued 
talking for a little while after that. Obviously the 
conversation wasn't leading into anything constructive 
so then I believe Corrie decided to terminate Tony's 
services. 

Do you think that decision was justified?—I do. 
Why—Because Tony, as I say, is an abrasive sort of 

man. He created conflicts in the workshop that were 
sort of tried to be kept at a low key but it was building. 
In that particular instance, on the Monday morning in 
Corrie's office, it became a very heated debate or not 
even really a debate. It was an argument and it seemed 
that Tony was sort of unresponsible to the way we felt 
and how perhaps we expected our employees to 
conduct themselves." 

(Transcript Pages 67, 69, 70, 71, 72) 
Mr T. Martin's version of the events of the Friday 

(summarised) is that he was unhappy with the preparation 
work on a job he was about to undertake. According to Mr 
Martin this situation had arisen on other occasions and "I 
blew up. I walked into the lunch room (at approximately 
3.30pm). I walked in and I just turned around and I says 
"Who the—something—prepared this job?"—^mentioning 
no names Mr Parker says "OK which job was it?" " 
(Transcript page 2). The Foreman, Mr Summersby, ap- 
proached Mr Martin in the work area and a heated debate 
apparently took place. In Mr Martin's own words: 

' 'Were you having a debate with Mr Summersby, did 
you say?—No. Mr Summersby just come out and 

started going right off at me. I just turned around and 
I—at my stage I just didn't feel I had to put up with 
it, and I just felt like he was pushing me a little too far 
at the time. It was the first disagreement myself and he 
had ever had, and he was not working. He had been 
drinking in the lunch room with the other gentlemen, 
and I just thought it was best to walk out of the 
workshop for the time being, and I did. I went home, 
and reappeared a little later on. 

How much later, Mr Martin?—Approximately a 
couple of hours, give or take a few minutes or whatever. 
I can't be real precise on the time. Mr Hassing come 
out from the front office when he saw me pull up, and 
told me to come back on Monday. So I  

Who is Mr Hassing?—He's the workshop Supervi- 
sor. 

Right?—And so I just left again. I reappeared 
Monday, after being told on the weekend that I had 
been dismissed. 

Sorry. Who is we?—Mr Hassing, Mr Summersby 
and myself. 

Right. This is on Monday morning when you had the 
meeting?—This is on the Monday morning when I did 
appear when I was virtually told to—not asked to. He 
just come out and says, "Be here—come in Monday 
morning." I knew I had been sacked at that stage, 
because I had already been told—well, on the Saturday 
before the Monday—because I had already been told 
by a few other people. I go on in, and I says, "Am I 
sacked, and I?" and Mr Hassing turned around and 
says, "If you had reappeared on Friday I would have 
made your pay and that up and dismissed you," and 
to me, having an altercation with a foreman—an 
off-duty foreman—whilst drinking—is unfair, consid- 
ering my—I'm a good worker. I get most of the 
overtime there, and I push a lot more work out than 
anyone else, and to my whingeing—if complaining that 
people don't do their work properly to die office is 
whingeing, then I don't know." 

(Transcript Pages 3 & 4) 
Mr Martin agreed during cross examination that upon his 

re-employment by the respondent he was required to change 
his attitude and loud voice (Transcript Page 6). Mr Martin 
also agreed (Transcript Page 11) that he had been spoken to 
about the quality of his work but denied there was anything 
wrong with it. Further, under cross examination Mr Martin 
gave the following evidence: 

"Were you angry when Mr Summersby was speak- 
ing to you out on die shop floor?—Yes. 

Did you want to strike Mr Summersby?—I had the 
urge and that's when I decided it best to walk out. 

Again, is that the way you would normally respond 
to your foreman, or perhaps a better question ?-- 
-No. 

So if a foreman tells you that your work and 
behaviour are unacceptable you don't accept that the 
appropriate way to act is to get so angry that you would 
want to hit him?—Not if he was on duty and had not 
been drinking. 

What did you do then?—I went home. 
So you just walked out?—No, I clocked off and then 

walked out. 
Did you advise anyone as to why you were 

leaving?—Well, Mr Geary, the owner, was looking out 
his office window and Mr Hassing was sitting at his 
desk watching what was happening and they  

But did you advise anyone as to why you were 
leaving?—No. 

Did you tell anyone that you would be back, if at 
all?—No." 

(Transcript Page 27) 
The position then comes down to Mr Martin being told, 

as a condition of his re-employment, that his attitude and 
loud behaviour must cease. Mr Martin apparently com- 
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plained regularly about other employees work performance 
and was ultimately placed on afternoon shift to overcome 
this problem. 

Of the events of Friday, as set out earlier herein, suffice 
it to say that, at best, Mr Martin left his place of employment 
without permission and with no advice as to whether he 
would return. At worst, he abandoned his employment. 

On Monday Mr Martin's attitude toward Mr Massing and 
Mr Summersby was aggressive and not at all apologetic or 
concilatory. This attitude, together with the above described 
events resulted in his dismissal by Mr Massing. On the facts 
there was no unfairness involved in the dismissal and the 
claim is refused. 

Appearances: Mr T. Martin appeared on his own behalf. 
Mr D.F. Parker appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tony Martin 
and 

COR Radiators. 
No. 81 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
10 May 1993. 

Order. 
HAVING heard Mr T. Martin appearing on his own behalf 
and Mr D. Parker on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Nadilo 

and 
Indian Ocean Airlines. 

No. 1307 of 1992. 
COMMISSIONER A.R. BEECH. 

6 May 1993. 
Order. 

WHEREAS the Commission has before it a claim for denied 
contractual benefits: 

And whereas the parties have agreed on the amount 
outstanding and the manner in which this matter is to be 
determined; 

And having heard Mr P. Nadilo on his own behalf as the 
applicant and Ms N. Birch (of Counsel) on behalf of the 
respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

1) That the respondent shall pay to Mr P. Nadilo the 
sum of $6,470.00 by way of denied contractual 
benefit within 45 days of the 3rd day of May 1993. 

2) Liberty is reserved to the respondent on giving 
notice to the applicant to apply to extend the time 
mentioned in Order 1) hereof in the event of an 
imminent successful conclusion to negotiations 
with a prospective investor. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner, 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denis N. Weir 

and 
Pampus Pty Ltd trading as Lancet Scientific & Surgical 

Supplies 
No. 1448 of 1992. 

COMMISSIONER C.B. PARKS. 
19 April 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions as altered by the Commissioner.) 
THE COMMISSIONER: Before the Commission is an 
application made pursuant to s.29 of the Industrial Relations 
Act 1979 wherein Mr Weir claims that he had been 
employed by the respondent, Pampus Pty Ltd and that upon 
the termination of his services, there were benefits due to 
him under his contract of employment—not being benefits 
under an award or order of the Commission—which he has 
not received. 

The benefits claimed are expressed in a letter from Mr 
Weir to Pampus Pty Ltd, dated 28 October 1992 (exhibit 2) 
and within the Notice of Application. The claims are 
expressed as— 

• 5 days normal work after the last pay period prior 
to notice—$865.38; 

• 5 days car allowance for the same period—$78.60 
• 2 weeks' pay in lieu of notice—$1730.76; 
• 2 weeks' car allowance for the same period— 

$157.20. 
A further claim for the payment of "pro rata holiday 

pay" was withdrawn by the applicant. 
Prior to his employment with the respondent, Mr Weir 

had been involved, in a principal capacity, with the company 
Lancet Pty Ltd which sold its business of wholesale and 
retail sale of scientific and surgical supplies, and the assets 
thereof, to Pampus Pty Ltd. The terms of sale are contained 
in an agreement (the Agreement) entered into on 18 June 
1992. Those terms were altered by a Deed of Variation 
(exhibit A) entered into by Tecnal Supplies Pty Ltd 
(formerly Lancet Pty Ltd), Denis Neil Weir and another both 
in person, and Pampus Pty Ltd, executed in December 1992 
or shortly thereafter. 

It is the uncontroverted evidence of Mr Weir that he was 
offered and undertook employment with Pampus Pty Ltd on 
the basis that he would be paid a salary of $45000.00 per 
year and, in addition, would be provided with a company 
vehicle, but that term of the contract was subsequently 
altered, shortly after the employment commenced. It is the 
evidence of Mr Weir that the vehicle arrangement was 
altered to one where he would provide his own vehicle and 
be paid an allowance of $78.60 per week and, in addition, 
an allowance per kilometre travelled would also be paid. 

The level of annual salary is confirmed in an unchal- 
lenged statutory declaration (exhibit 1), given by Raymond 
Arthur Woolley, a person who provided accounting services 
to the respondent. That declaration states that such salary 
was paid on a Friday at fortnightly intervals, ending at the 
close of business on the Wednesday immediately preceeding 
the Friday on which payment was made. 
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It is the testimony of Mr Weir that he commenced a period 
of unpaid leave at the close of business on Friday, 21 August 
1992 and that he subsequently returned to his duties and 
recommenced those duties on Monday, 21 September 1992. 
According to Mr Weir, he was paid his fortnightly salary on 
21 August 1992 and therefore proceeded on leave having 
been paid up to and including the previous Wednesday. 
Thus, at the time of proceeding on leave, he had accraed the 
right to payment for the Thursday and Friday of that week. 

The Commission is told that from the date of recom- 
mencement on Monday, 21 September 1992, Mr Weir 
performed his normal duties each day until his services were 
terminated at or about 11.30 am on Thursday, 24 September 
1992. Mr Weir says that upon termination he did not receive 
any payment for the 5 days of work he had performed and 
he claims that such is due to him. The Commission has been 
told that the annual salary of $45000.00 a year converts to 
a weekly rate of $865.38 and thus the claim is made for that 
sum, plus $78.60 on account of the car allowance due for 
the same period. 

I now turn to the remaining two claims. They are that the 
respondent employer terminated his services without notice 
and because he has not been allowed the benefit of notice, 
he is therefore due the payment of his salary and his car 
allowance for an additional period of 2 weeks. 

It is the testimony of Mr Weir that on Thursday, 24 
September 1992 he submitted his written resignation to Dr 
Russell. It is inferred that such contained a period of notice 
after which his resignation would come into effect. 
According to Mr Weir, upon submitting his notice to Dr 
Russell he was informed he should go home and not return. 
He says he took this to mean that Dr Russell, acting on 
behalf of Pampus Pty Ltd, had brought his employment to 
an immediate end. No period of notice to terminate is 
specified in the contract of employment and therefore it is 
argued that, according to the ratio expressed in the matter 
A.C. Tarozzi v. WA Italian Club (Inc>—(71 WAIG 2499), 
Mr Weir had been entitled to a reasonable period of notice. 
Neither Mr Weir nor Dr Russell indicated that any reason 
for the termination was given or, if it was, that it has any 
significance in these proceedings. Thus it is argued on behalf 
of Mr Weir that he was entitled to a reasonable period of 
notice and that in determining what constitutes a reasonable 
period it is appropriate to consider the intervals at which the 
salary payment was made. 

Although it went unsaid by the Advocate when referring 
the Commission to the matter of Tarozzi v. The Italian Club, 
there is also a need to consider the position held by Mr Weir 
in his employment, and what therefore would constitute 
reasonable notice for a person in a management position. 
There has been no challenge from the respondent employer 
to the terms of the employment contract as stated on behalf 
of Mr Weir. Nor has there been any argument that under that 
contract, or by operation of the common law, Mr Weir 
should in anyway forfeit or not be entitled to the fruits of 
his contract. 

It has been submitted to the Commission that Mr Weir has 
conducted himself in breach of the sale Agreement made 
with Pampus Pty Ltd and that such should therefore be 
considered in the determination of this matter. It is further 
argued, in effect, that Mr Weir is estopped from pursuing 
his claims by clause 6. Release, of the Deed of Variation 
(exhibit A). In particular, subclause 6.1, paragraph (b) which 
prescribes— 

"(b) Pampus will be freed, released and forever 
dicharged from all claims, demands and actions 
whatsoever or howsoever arising that Tecnal, 
Beacham or Weir but for this Variation, may have 
had against Pampus in respect of or arising out of, 
either directly or indirectly, the Agreement; 
and " 

It was argued by Dr Russell that the claims made by the 
applicant arise indirectly from the sale Agreement and 
therefore the respondent has been freed from such claims by 

the Deed of Variation entered into some months after Mr 
Weir's services had been terminated. 

It is my view that the sale Agreement is limited in its 
scope to matters of a commercial nature, together with the 
rights and obligations of the parties in relation thereto. 
Therefore, the Release contained in the Deed of Variation 
is directed at matters which may arise, either directly or 
indirectly, but in either case which are relevant to the subject 
matter of the Agreement. 

The employment contract between the applicant and the 
respondent was separatley entered into. It covers matters 
that are different to those covered by the Agreement. Thus 
I am of the view that the Release expressed in the Deed of 
Variation does not extend to, or have any effect on, benefits 
due to Mr Weir which arose out of his contract of 
employment. I make no finding on whether Mr Weir acted 
in breach of the Agreement but, had that been the case, it 
is not a matter relevant to the determination of the 
application before this Commission. That is a matter to be 
pursued in a different jurisdiction. 

I am satisfied that Mr Weir had been employed by 
Pampus Pty Ltd, his services were terminated by Pampus 
Pty Ltd without due reasonable notice, and that the terms 
under which Mr Weir was employed were those that he gave 
in evidence. He was therefore not allowed the benefits he 
was due. I therefore find that Mr Weir is entitled to be paid 
according to his contract of employment, that is both the 
salary and the car allowance, for the 5 days that he worked 
prior to his contract of employment being terminated; Thus 
he is entitled to the sum of $865.38 as salary and, in addition, 
the car allowance of $78.60. 

As to the remainder of the claim, I have already indicated 
earlier in my reasons that a person is entitled to reasonable 
notice unless cause can be shown which would allow a 
summary termination at common law. That has not been 
done and it is therefore my view that Mr Weir was entitled 
to a reasonable period of notice as a benefit under his 
contract. Such a period of notice would have carried with 
it the right to continue employment and be paid the normal 
salary and other appropriate benefits for the period of 
employment. Accordingly, the Commission is satisfied that 
the 2 week period claimed is not unreasonable. Therefore 
the applicant has not been allowed the benefit of the salary 
and car allowance that he would normally have earned 
during that period of notice. 

Accordingly, the Commission will issue the Minutes of 
Proposed Order which will reflect a proposed order that Mr 
Weir be paid by Pampus Pty Ltd the four sums which he 
claims, as identified in exhibit 2, they being $865.38, 
$78.60, $1730.76 and $157.20. 

Appearances; Mr K.I. Trainer appeared on behalf of the 
applicant. 

Dr R. Russell appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denis N. Weir 

and 
Pampus Pty Ltd trading as Lancet Scientific & Surgical 

Supplies. 

No. 1448 of 1992. 

COMMISSIONER C.B. PARKS. 

7 May 1993. 
Order. 

HAVING heard Mr KJ. Trainer on behalf of the Applicant 
and Dr R.J. Russell on behalf of the Respondent, the 
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Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That Pampus Pty Ltd trading as Lancet Scientific & 
Surgical Supplies pay Mr D.N. Weir the sum of 
$2831.94 within 21 days of the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Editor's Note: Previous Reasons for Decision and Orders for 
Application and Full Bench Appeal are published at (71 
WA1G 3032) and (72 WAIG 1751) respectively. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Neville Max Woodberry 

and 
Koolan Island Club Inc 

No. 739 of 1991. 
COMMISSIONER J.F. GREGOR. 

13 November 1992. 
Reasons for Decision. 

THE COMMISSIONER: At the conclusion of a hearing on 
the 3rd of November 1992, I advised the parties of my 
decision in this application against the background of 
preliminary reasons I delivered extempore. I have further 
considered the matter and now deliver my Reasons proper 
which adumbrate upon the preliminary statement. 

In my original Reasons for Decision handed down on the 
15th of October 1991 I found that the decision by Koolan 
Island Club Inc (the Club) to terminate the service of Neville 
Woodberry (the Applicant) on the grounds which were 
advanced was, in the circumstances, unfair. In doing so I 
applied the dicta in Slonim v. Fellows (1984) 154 CLR 505 
that where the relationship between an employer and an 
employee was so close that to impose a relationship, could 
be destructive of industrial harmony. I took a broad view of 
how that dicta could be applied. In the Full Bench Reasons 
for Decision in the Appeal against my decision His Honour 
the President, without explicitly finding so, indicated that 
he had a view that, properly applied, the ratio of decidendi 
of His Honour Wilson J in Slonim v. Fellows (supra) could 
only rationally be applied to the employer/employee 
relationship under review. Therefore because I took into 
account industrial harmony generally on Koolan Island (the 
Island), the President was suggesting, I think it is fair to say, 
that it was a long bow to draw to apply that dicta. 

The President went on to observe the reality was that there 
was no evidence before the Commission at the first instance 
of such disharmony if Woodberry was reinstated. True, there 
might be some friction, but there was no evidence that it 
would overflow into the industrial relations between the 
employer of employees on the Island generally, that is to the 
operations of BHP (Yampi Operations). Then he went on to 
observe that I should have applied Section 26(3) of the 
Industrial Relations Act 1979. 

The other two members of the bench focused upon one 
part of the Reasons for Decision, that is on the question of 
industrial harmony, they found that it was appropriate that 
the Commission take into account the effect of its decision 
on third parties but both of them indicated that under S26(3) 
I should have given the parties the opportunity to be heard. 
That led to a quashing of my Decision so that the matter is 

. on foot still. The matter was not remitted to me, I just had 
not made a decision and clearly that is the correct law in the 
matter. 

These further proceedings have gone on the basis that 
there has been a proper finding, on the authorities to be 
applied, in respect of the dismissal on its unfairness or not. 
Mr Gillon, who appeared for the Club, accepts this. The 
question now is whether there ought to be an Order for 

reinstatement. 1 accept the argument that has been advanced 
by Mr Trainer, who appeared for the Applicant, that what 
one must do when examining the exercise of that discretion 
is to look at the exercise of the discretion at the present time. 
That too, seems to be settled between the parties. Therefore 
both parties brought evidence so I could undertake the 
review at the date of this hearing and not 20 months ago, 
as I did in the first case. The scope of these proceedings was 
not only whether there would be industrial disharmony or 
not on the Island, it was to examine the question of 
reinstatement in general. There is authority for the proposi- 
tion that the Commission should not avoid reinstatement 
merely because it gives discomfort to some persons, so there 
must be something more compelling. It has got to be 
destructive of industrial harmony. So discomfort is not a 
sufficient bar. 

I have heard from witnesses and I have had the 
opportunity to review the relevant material. It seems to me 
that the basis of the opposition to reinstatement is to be 
found in a spectrum of factors. A number of the factors 
which were mentioned by Mr Agnew; described as 'the 
small things', and which he was pressed to identify, were 
part of the original proceeding and on which I, in my 
findings of unfairness, have already ruled upon. For example 
the question of the ICI Christmas party. I have made a ruling 
about that. I made rulings, or have taken into account the 
allegations about the furniture, the sound systems not being 
at the club at the right time and taking leave without giving 
notice. What I found originally was these things were raised 
with Mr Woodberry. As a result he was given a probation 
period and he came through that probation period. At the end 
of it no one said "You are still doing all these things". 
Because of that, amongst other things, I then made the 
finding about unfairness. 

In my original reasons I went on to discuss the industrial 
harmony on the Island and that has been examined again in 
these proceedings. It is still my view that the Club is the 
centre of social activity on the Island and that it has an 
important role to play for the next ten weeks before the end 
of the mine life. It is my view that it's function needs to be 
performed and that the value of the contribution to industrial 
harmony on the Island by the Club should not be 
underestimated. In these proceedings the parties have had 
the opportunity to address on this issue. 

What I have ascertained from the submissions and the 
evidence is this, and I think this is a fair summation of what 
has been said to me. Yes, the club is used for a number of 
community activities related to the shut-down. I can, 
without relying upon the letter from the Manager Yampi 
which has little probative value, still assess from the 
evidence of Mr Agnew that it is used for things to which Mr 
Warren's letter refers. It has already been used for those 
things and it is Mr Agnew's evidence that whether Neville 
Woodbeny is there or not, it would still be able to be used 
for those purposes and that people would still attend. 

The other important matter is, and this confirms my own 
view, that a large proportion of the population use the club 
irregularly. They use it for major functions. As long as those 
functions are properly organised, and there is no evidence 
that Neville Woodberry did not properly organise functions 
when he ran them, they will still go to those functions, still 
attend them. The source of the problem, in terms of 
relationship, comes from those who are "regulars" of the 
club and it seems as though the history of their content, or 
discontent, is really relatively unchanged. When Neville 
Woodberry was there, there was a small number of people 
who were concerned about some things. There are still 
people, on Mr Agnew's evidence, who are concerned today. 
They may even be concerned about the same things. They 
may be concerned about stock not being available because 
a Stateship has not arrived or a popular line of goods has 
run out; the sorts of things which were in the evidence of 
Neville Woodberry in the first case. 

Insofar as the transmission of such discontent to the 
population generally, my concern when I referred to 
industrial harmony on the Island was the transmission of that 
potential disharmony into a workplace aberration in an 
industrial sense, so that all of the good work that has been 
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done by all parties at Koolan to effect a smooth close down, 
could be damaged. 

After hearing the parties it appears that the circumstances, 
on my concerns of disruption to industrial harmony on the 
island, are that if I take into account not only those 
immediately affected, that is the employer and the em- 
ployee, but those indirectly affected, the result is likely to 
be negligible. 

But I did not rely on the question of industrial harmony 
as the only influential matter. There were four other issues 
mentioned in my original Reasons for Decision. Neville 
Woodberry had adduced in evidence that he believed he 
could re-establish a working relationship with the Commit- 
tee but I found there it was clear that there was a schism 
between the Applicant and the then President Wendt. A 
schism is not just a minor disagreement. It is a major 
difference, a split. I was of the view that the longstanding 
disharmony between those two persons, if they were put 
together, could not be lightly disposed of in the way that Mr 
Woodberry said and I cited reasons for this view. Mr 
Newton's evidence in the Fust instance was that there was 
not just a breakdown in the relationship between President 
Wendt and Mr Woodberry but there was a total breakdown 
in communication and that the Committee, having consid- 
ered that, felt it would not promote a healthy environment 
in the Club if Mr Woodberry was employed. As I have said 
the reality is the matter has to be looked at now. There is 
a new President and a new Committee. They passed a 
resolution which says, in full: 

"Given the circumstances of Mr Woodberry's 
termination, the lapse of time since his departure and 
the fact the Club is in the last two months of its 
operational life, we the Committee donot (sic) believe 
MrWoodbery's (sic) reinstatement would be in the best 
interest of the Koolan Island Club and it's members 

Further to this we the Committe (sic) would not be 
able to establish a working relationship with Mr 
Woodbury (sic) for the remainder for the Club's life." 

If one analyses the current view of the Committee, there 
is Mr Agnew who says that he could not work with Mr 
Woodberry and would resign if he was reinstated and so 
would some of the members of the bar staff. I have not any 
evidence about what other people might do but I must listen 
to what Mr Agnew says he would do. Mr Agnew's position, 
though, is predicated upon matters which occurred some 
time ago and they were matters, in the main the little matters 
which he adverted to, that were the subject of my 
consideration in the first Decision. I made a finding upon 
the application of those matters to the relationship and found 
that in the circumstances there had been an unfair dismissal. 

The next issue is that Mr Agnew says he would have to 
take into account the period not employed and he explained 
to me that meant what Mr Woodberry had done in the 
intervening period. That is he did not show loyalty by not 
accepting the first Decision of the Commission. Obviously 
Mr Woodberry was right in not accepting the Decision of 
the Commission because, clearly, the first Decision was 
wrong in law. I made an error, and our system of law is that 
an appeal is allowed. So Mr Woodberry did no more than 
pursue his rights. Those rights must be upheld. So the fact 
that he has pursued his rights is in no way an expression of 
disloyalty to his previous employer nor can it be seen that 
way and nor should it be seen that way. 

Next was an element of mistrust. This conception has 
been examined fully in my first Reasons for Decision and 
again in these proceedings. There is now not the type of 
situation that existed at the time of the first hearing. For 
instance, the opposition to Mr Woodbeny's reinstatement 
last time was quite a passionate one. I think Mr Agnew's 
opposition is a calm and rational one in that he has clearly 
in his mind some things which he believed would cause 
mistrust. My conclusion from hearing him is that mistrust, 
when one takes into account that most of the major elements 

of it were examined in the last case, is not of the same nature 
as the relationship breakdown, total breakdown, described 
by me as a schism which existed before. I accept though as 
genuine, Mr Agnew's concerns about the continued good 
operation of the Club. I accept that, as it was at the time of 
my original Decision, the current Manager has a good 
rapport with the Club members, even though there might be 
the odd person who does not like what he is doing, the same 
way as there was the odd person who did not like what Mr 
Woodberry was doing. I accept too, Mr Agnew's assertions 
that people are happy with the current situation. I accept too, 
that there are grounds to conclude that there may be a 
departure from this happy situation if Mr Woodberry was 
reinstated in the position of Secretary-Manager. The 
question to be considered is whether the potential for that 
disruption is so significant that Neville Woodberry should 
be denied the only effective remedy this Commission can 
grant, namely reinstatement. 

After giving earnest consideration to these issues I have 
concluded that given the review of the facts in the matter 
during this hearing and against the authorities that are to be 
applied, if Neville Woodberry was reinstated there would be 
some discomfort to the Club, but given all of the facts on 
balance it would be wrong if I did not exercise the discretion 
in his favour. However because there is a potential for 
disruption it would also be wrong if I reinstated him to the 
position of Secretary-Manager of the Club. Therefore what 
I intend to do is Order his reinstatement as an employee, but 
on a salary commensurate with the salary earned by him at 
the time of his dismissal. That will mean that he will be an 
employee and it will be the Club's decision whether they 
appoint him as S ecretary-M anager or not. To this end my 
Order will only require that Neville Woodberry be offered 
a contract of employment if he present himself for work at 
a date to be determined during a Speaking to the Minutes. 

Insofar as compensation is concerned, I intend to consider 
the matter further and to that end I direct Mr Trainer to 
submit to me, with a copy to Mr Gillon, the details of 
earnings received by Mr Woodberry from any source during 
the past 20 months, and a record of the attempts made to 
mitigate loss. When that is given to Mr Gillon, if he wishes 
to have a further proceeding to address on any matter arising, 
I will grant him the opportunity to do so. 

I intend to issue Orders in two parts. The first one will 
be in the form of an Order for reinstatement in the terms that 
I have specified. The second part will deal with compensa- 
tion, if indeed I decide to award any. 

Appearances: Mr K Trainer appeared for the Applicant. 

Mr R Gillon, of Counsel, appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Neville Max Woodberry 

Koolan Island Club Inc. 

No. 739 of 1991 (A). 

COMMISSIONER J.F. GREGOR. 

16 December 1992. 
Declaration and Order. 

HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr R. Gillon, of Counsel on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby declares and 
orders— 

(1) That on the 16th of May 1991 Koolan Island Club 
Inc unfairly dismissed Neville Max Woodberry. 
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(2) That should Neville Max Woodberry present 
himself for employment at the Koolan Island Club 
Inc on the 17th of December 1992 he be offered 
employment in a capacity determined by the 
Koolan Island Club Inc at the same rate of pay as 
that applying on the date of his dismissal. 

(3) That Koolan Island Club Inc pay Neville Max 
Woodberry the sum of $18 000 forthwith. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transfield Electrical 
and 

Australian Electrical, Electronics, Foundry Engineering 
Workers Union (Western Australian Branch). 

No. C 84 of 1993. 

COMMISSIONER R.N. GEORGE. 
23 February 1993. 

Order. 
WHEREAS on 18 February 1993 the Applicant employer 
filed in the Commission an application for a conference 
pursuant to Section 44 of the Industrial Relations Act 1979, 
on the following grounds set out in the Notice of 
Application. 

" Continuing Industrial Action by Transfield Electrical 
employees on the HIsmelt site following Commis- 
sion Conferences C 74 of 1993 held on 16 February 
1993 where the union representatives stated indus- 
trial action would occur following the non payment 
of the Australia Day Public Holiday. " 

and 
Whereas at a conference held on 23 February 1993 the 

Commission was informed that employees of the Applicant 
employer being members of or eligible to be members of the 
Respondent union attended stop work meetings on the 
following days. 

Wednesday, 17 February 1993—3 Stop work meetings 
Thursday, 18 February 1993—1 Stop work meeting; 
and 

Whereas the Commission was further informed that 
employees of the Applicant employer being members of or 
eligible to be member of the Respondent union attended a 
stop work meeting at 7:30am on 23 February 1993 and 
resolved to cease work for 24 hours; and 

Whereas the Respondent union informed the Commission 
that the 24 hour stoppage commencing on 23 February 1993 
was in response to the following issues: 

• general confusion arising from a decision on Friday, 
19 February 1993 to retrench 55 employees. 

• an allegation that a foreman was observed assisting 
a rigger to position a switch panel. 

• concerns about reasons for delays in the project. 
and 

Whereas while there was no admission by the Respondent 
union that a dispute existed between the parties the 
Commission was able to discern from what was submitted 

to it by both parties that concerns exist at least in relation 
to the following matters: 

1. Payment for lost time (a matter part heard before 
the Commission). 

2. Demarcation (Supervisor doing work). 
3. Method of retrenchment. 
4. Inclement weather. 
5. Refusal by employees to work reasonable over- 

time in accordance with the award and the site 
agreement 

6. Payment for a public holiday following strike 
action; and 

Whereas the Commission was informed, and it was not 
disputed, that the stop work meeting on 23 February 1993 
and strike action which followed was in breach of Consent 
Order No. CR 546 of 1992 issued by the Commission on 13 
November 1992 prescribing site specific conditions applica- 
ble to the HIsmelt Construction Project, in particular Clause 
9.—Industrial Relations Procedure; and 

Whereas it was alleged before the Commission that the 
employees of the Applicant employer have now engaged in 
work stoppages on the HIsmelt Construction Project on 33 
separate days since September 1992, as detailed in a 
Schedule provided to the Commission and to the Respon- 
dent union. 

Now therefore the Commission, having regard for the 
public interest and the interests of the parties directly 
involved and to prevent any further deterioration of 
industrial relations in respect of the matters in question, 
hereby orders in accordance with the provisions of Section 
44 of the Industrial Relations Act 1979 that— 

(1) The Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) and its officials shall forthwith take all 
necessary steps to cease all industrial action at the 
HIsmelt Construction Project site Kwinana in- 
cluding, but not limited to, bans, limitations or 
strikes affecting the employer party to this Order 
as soon as may be possible hereafter, but in any 
event not later than 8:30am, Wednesday, 24 
February 1993. 

(2) The union and its officials shall not engage in any 
industrial action after 8:30am on Wednesday, 23 
February 1993 and employees of the Applicant 
employer who are members of or eligible to be 
members of the Respondent union shall work in 
accordance with their contracts of service. 

(3) The Respondent union and its officials shall bring 
the terms of this Order to the attention of the 
employees referred to in paragraph (2) above 
using all usual and reasonable means of communi- 
cation available to them. 

(4) The employer shall give whatever assistance as 
may be necessary or reasonable to the union and 
its officials to assist it in complying with 
paragraph (3) of this Order and in any event, if 
substantial compliance does not occur, the Appli- 
cant employer shall bring the matters encom- 
passed in this order to the attention of employees 
who may not have received communication from 
the unions. 

(5) Senior representatives of the Applicant employer 
and the Respondent union shall meet and address 
the issues of concern identified by the Commis- 
sion in the recitals to this Order with a view to 
resolving any matters in dispute and if resolution 
is not achieved, to identify those matters which 
remain in dispute in a form which enables them 
to be referred for hearing and determination before 
the Commission. 

(6) In compliance with (5) above either party may ask 
that conference proceedings be reconvened before 
the Commission for the purposes of encouraging 



the parties to exchange or divulge attitudes or 
information which in the opinion of the Commis- 
sion would assist in the resolution of the matters 
in question. 

(7) Liberty is reserved to the parties on the giving of 
24 hours' notice or such other notice as is accepted 
by the Commission, to make application to vary 
or cancel the terms of this Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

And having heard Ms J. Harrison, Mr G. Sturm an, and Mr 
J. Aitken on behalf of the applicants, and Mr G. Blyth and 
Mr J. Robinson (of counsel) on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the discussions between the parties to applica- 
tion No. C 173 of 1993 shall remain confidential to 
them and shall not be used for any purpose other than 
for the purposes of conciliation of the dispute the 
subject of the proceedings. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stewart Butchering Co Pty Ltd 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. C 359 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
6 May 1993. 

Order. 
The Commission, as presently constituted, having regard 

for the Full Bench Decision in matter No. 1197 of 1992, and 
being bound by that decision hereby orders— 

That the Interim Order that issued in matter No. C 
359 of 1992 on the 10th day of September, 1992 be 
cancelled. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Editor's Note: Full Bench Decision in Matter No. 1197 
published (73 WAIG 1196). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch Union of Workers; The Metals and 

Engineering Workers' Union—Western Australia; The 
Construction, Mining, Energy, Timberyards, Sawmills and 

Woodworkers Union of Australia Western Australian 
Branch 

and 
Observation City Resort Hotel. 

No. C 173(1) of 1993. 
COMMISSIONER A.R. BEECH. 

16 April 1993. 
Order. 

WHEREAS the Commission convened a conference pursu- 
ant to section 44 of the Industrial Relations Act; 

And whereas an objection was taken to the presence of 
a legal practitioner representing a body which, in the opinion 
of the Commission, had sufficient interest in the proceedings 
to remain in those proceedings; 

And whereas the Commission at that conference issued 
an order regarding the confidentiality of the proceedings; 

And whereas the Commission has now reduced that order 
to writing and which is set out below; 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers 
Union of Australia, Western 

Australian Branch and Others 
Applicants. 

and 
DTMT Construction and Others 

Respondents. 
No. CR 69 of 1993. 

COMMISSIONER A.R. BEECH. 
19 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for a site 
allowance to apply to the development of an open cut gold 
mine known as Kanowna Bell which is located 20km north 
of Kalgoorlie. The project involves the development of an 
open cut mine and construction of a carbon and pulp plant 
to treat the ore. It encompasses plant site prestrip and 
earthworks, concrete civil works, structural steel erection, 
tankage and piping, mechanical installation and electrical 
installation. Ultimately there will be a crushing, screening 
and conveyancing system, a ball mill, a flotation system and 
a carbon leach recovery system. In addition, there will be 
construction of an administration block, a security first aid 
block, warehouse and laboratories and several electrical 
substations. The Commission was informed that the total 
value of the project is $45m, of which $22m is for 
construction. The workforce will number approximately 100 
and the work which commenced in approximately Decem- 
ber 1992 is due for completion in August 1993. 

The site was inspected and the Commission heard 
submissions from the parties. In this regard it should be 
noted that the respondents presented a carefully prepared 
and thoughtful submission, and called evidence from the site 
construction manager. The applicant unions did not call any 
evidence. As such it must be acknowledged that where there 
is conflict between the submissions of the applicants on an 
issue, and there is sworn evidence on the matter from the 
respondents, then in the absence of any good reason why that 
sworn evidence is not to be accepted, then the sworn 
evidence will be preferred to submissions made from the bar 
table. 

The Commission turns to the points in issue. 
Site Allowance. 
Following discussions between the parties earlier, the 

respondents are paying a site allowance of $1.30. That 
amount was not reached as a result of agreement between 

11049—6 
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the parties and the applicants claim a site allowance of $2.40 
per hour. 

Both parties made submissions regarding the need for any 
site allowance awarded to fit within the Commission's wage 
fixing principles. The Commission has paid close attention 
to the submissions made by both parties in this regard. 
However, it must be viewed against the background that the 
respondents obviously believe that conditions on site 
warrant a site allowance, and that one in principle will fit 
within the State Wage Principles. Similarly the applicants 
believe that a site allowance is warranted and that the 
awarding of a site allowance would be within the principles. 

It is to be noted that so far as the Commission is advised, 
employees on site are employed pursuant to the Metal 
Trades (General) Award, the Electrical Contracting Industry 
Award, the Building Trades (Construction) Award and the 
Engine Drivers' (Building and Steel Construction) Award. 
The latter two awards contain a provision for a site 
allowance to be claimed for particular sites, and the State 
Wage Principles will be satisfied if the tests set out in the 
Sapri Decision are followed (that is not the case in relation 
to the other two awards mentioned above (see Alcoa of 
Australia and Others v. AMWSU and another (1988) 68 
WA1G 1690). However for the reasons which I have 
outlined above regarding the common position in principle 
between the parties and also as a result of the inspections 
and submissions in relation to this matter I am satisfied that 
the site generally is one not totally contemplated within the 
provisions of the Metal Trades (General) Award nor the 
Electrical Contracting Industry Award and that the rules 
extracted by the Full Bench in the abovementioned Alcoa 
decision are complied with. Similarly, I am satisfied 
generally that the tests set out in the Sapri decision have 
been met 

A site allowance is to be awarded for the disabilities 
which relate to the site in question. Primary emphasis must 
therefore be laid upon the nature and disabilities of the site 
itself. This was illustrated in two recent decisions where the 
evidence in total showed that disabilities on the sites in 
question were far less than claimed by the applicant unions 
in those circumstances and accordingly although site 
allowances were awarded in both those cases, they were at 
a level which was substantially below the level claimed 
(BTA v. JM Best and Son (1993) 73 WAIG 827 (Albany 
Regional Prison Construction site); BTA v. GBC (1992) 72 
WAIG 2088 (Rail Depot Construction site in South 
Hedland)). In this matter the applicants submitted that dust 
will be a significant problem because of the removal of some 
30 to 40 metres of overburden which will be deposited in 
close proximity to the construction site. It was conceded that 
the dust was not evident during the site inspections which 
were held. It was also stated that the bulk of the work would 
occur during the wet season when rain will cause muddy 
conditions on site in spite of the respondents' submission 
that the site is well drained. It was submitted that cold winds, 
especially in the morning, will be a major factor and this was 
also cited in support of the claim for a bluey jacket to be 
supplied to employees on site and which is dealt with 
subsequently. It was also submitted by the applicants that 
three kilometres away is the Gidgie Roaster which emits 
sulphur dioxide and other odours. This has been recognised 
as a debilitating factor in other site allowance matters. 

In reply the respondents stated that the site is well ordered 
and roomy. Sub-projects have been spaced out geographi- 
cally, there is a bitumen road throughout the site and 
lay-down areas have been made adjacent to or not far from 
the actual work areas. It was noted that the site had a number 
of significant trees and a main car park adjacent to the site 
for employees' vehicles. Bureau of Meteorology figures 
were produced to show the prevailing wind is away from the 
work force so far as the stock-piled overburden is concerned. 
Records of temperatures were also produced regarding the 
Kalgoorlie region which, on the submissions of the 
respondents, showed that on average Kalgoorlie is no more 
than four degrees colder than Perth. It was also noted that 
in the awards in question a district allowance is paid. 

As previously mentioned, the only evidence before the 
Commission is from the construction manager who had been 

on site continuously since the 4th January 1993. His 
evidence is that dust has not been a problem at this stage 
apart from one or two willy willies that have gone through 
the site. It had rained on site twice in early February 1993 
and mud was a problem, but not a major problem. The 
evidence is that the site has been designed with quite 
extensive drainage and culverts around to try and keep 
retention of water down to a minimum. I believe the 
evidence of the site manager to be that cold is a problem on 
site, although not "if you dressed to suit the climate—it 
wasn't any problem". There have not been any problems 
with sulphur dioxide on site although it is not apparent from 
the question which was asked whether the smell has been 
present or noticeable. 

On balance, the applicants have failed to make out a case 
for a significant site allowance. Notwithstanding, the 
Commission believes that the evidence does show that dust, 
mud and the cold will be factors of some significance for 
the life of the project, if not now. 

The quantum of a site allowance is not capable of 
scientific calculation. It involves an element of value 
judgement. To that extent both parties referred to various 
other site allowances of greater or lesser relevance to their 
argument. It must be stated that the task before the 
Commission is to calculate an appropriate site allowance. 
The evidence of the respondents as to the method of 
calculation of the $1.30 site allowance currently being paid 
by them is of assistance. It is a calculation based upon an 
allowance which had been paid for work on the Gidgie 
Roaster site which is in the immediate vicinity. That 
allowance was $1.10, and the Commission was also referred 
to a $1.40 allowance awarded for the Fimiston Lease 
Expansion Project ((1989) 69 WAIG 1093; and print H 
5062). A point made by the respondents is that the $1.40 
was, according to the decision of the Australian Commis- 
sion, awarded for significant dust levels and for the presence 
of fumes from sulphur dioxide, excavations on site and 
working below ground, confined space, wet underfoot and 
dust raised by prevailing winds. It was held to be a large 
open site with little protection and the range of temperatures 
added to the disability. That description encompasses the 
disabilities said to be incurred on this site, and some 
additional disabilities not present or not claimed to be 
present on this site. Because the evidence overall does not 
establish disabilities on site greater than had been found in 
for example the Fimiston Expansion project, and given the 
proximity of that project to this project, and the relative 
levels of disabilities between the two sites, together with the 
fact that the $1.40 was awarded in 1988, the appropriate 
allowance is $1.40 for Kanowna Bell. Accordingly an 
allowance will be awarded by the Commission of $1.40. 

Redundancy. 
The applicants claim "Metal Trades (Construction) 

Appendix Redundancy to apply to all workers on site". 
When reference is made to the awards which cover 
employment in this area, the Commission understands from 
the submission of the union that employees covered by the 
Metal Trades (General) Award and die Electrical Contract- 
ing Industry Award share common redundancy provisions. 
Employees covered by the two building awards do not have 
redundancy entitlements prescribed within those awards, 
and there are employees on site who may not be covered by 
industry agreements such as WACIRF, or who may be 
covered by a federal award. The union referred to two orders 
which have issued from the Commission which contained 
such a provision as claimed, they being the Wagerup 
Expansion Project (71 WAIG 3337) and the Hl-smelt 
Construction Order (72 WAIG 186 and also CR 317 of 1992, 
unreported). The respondents drew the attention of the 
Commission to the fact that an application for an appropriate 
redundancy entitlement for the Building Trades (Construc- 
tion) Award is currently awaiting decision before myself, 
and that this part of the claim should therefore not proceed 
because it is inappropriate. In my view, given that the matter 
of a redundancy entitlement for the Building Trades 
(Construction) Award has been in one way or another before 
this Commission, including a Commission in Court Session 
at one stage, for a period of years, the question of 
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redundancy on this site is able to be dealt with in a manner 
that will not have any effect whatsoever upon the application 
to vary the Building Trades (Construction) Award. It is 
important, in my view, for an entitlement to redundancy 
payments to apply to the employees on site as far as it is 
possible to do so. The essential point is not that all 
employees must receive exactly the same entitlement in this 
regard, but that there be an entitlement. That only part of the 
workforce will receive a redundancy entitlement on termina- 
tion is a cause for concern. This was recognised by George 
C in the Wagerup Expansion Project Order and with respect 
I agree with the conclusion which he reached. 

Accordingly I am satisfied the claim in this matter ought 
to be granted. 

Safety Boots. 

The claim of the union is for safety boots to be supplied 
on commencement and replaced on a fair wear and tear 
basis. This claim is conceded by the respondents provided 
that it does not mean that an employee who has already been 
supplied with safety boots will now receive a further pan- 
as a result of the order to issue in this matter. That is 
obviously appropriate and the Minutes have been worded 
accordingly. 

Bluey Jackets and Work Clothing. 

These two matters are dealt with together. The claim is 
for the supply of a bluey jacket and with two shirts and two 
pairs of trousers after the completion of ten working days. 
Very little is before the Commission from the applicants in 
this regard. Indeed the preponderance of the evidence is to 
demonstrate that as a matter of principle, the Commission 
has recognised that it is up to employees concerned to 
provide themselves with suitable clothing, unless the 
question of a uniform, or of protective clothing, or some 
other special circumstance exist. Certainly the Commission 
has nothing before it which could persuade it to grant the 
claim regarding shirts and trousers. In the matter before 
George C upon which some reliance has been placed by the 
Commission, the question of work boots and bluey jackets 
was agreed between the parties. The submission of the 
applicants is that the provision of bluey jackets, and indeed 
of work boots has become a common feature of construction 
agreements in the past. Having regard to the Wagerup 
Expansion decision previously referred to, the agreement of 
the parties in the Cooljarloo (69 WAIG 3122), Greenbushes 
(72 WAIG 1650), Yandicoogina (71 WAIG 2190), and 
Hl-smelt (72 WAIG 2856 and CR 317 of 1992) projects, the 
Commission is persuaded that the provision of bluey jackets 
is now a common feature of construction project conditions. 
Whilst it is true that most of the above are orders which were 
issued by the Commission with the consent of the parties, 
as I have remarked on an earlier occasion (BTA v. Jaxon 
Constructions (re site allowance for the District High School 
at Broome) (1989) 69 WAIG 2580) the emphasis of the 
Industrial Relations Act is upon the Commission using its 
powers to ensure the parties reach agreement as an 
alternative to arbitration. As such, agreements reached 
between other parties may carry some weight. That is not 
to say that an agreement between consenting parties may be 
imposed upon other parties who do not agree. However, it 
may be able to be seen that where agreement is regularly 
reached in an industry over a particular matter, it may be a 
reflection of a matter which has become a regular or 
accepted feature of the industry. Such an agreement may be 
an indication of issues that are reasonably well established 
such that they are able to be agreed with little involvement 
of the Commission. I suspect that such is the case here, and 
that the provision of bluey jackets on construction projects 
has now become such an accepted feature that it has 
overtaken to that extent the earlier decisions of the 
Commission to which the respondents referred. Bluey 
jackets will therefore be provided, and on the basis which 
was stated during the submission to be the more common 
manner of prescription, that is, it is to apply between May 

to October 1993 and after employment of two weeks rather 
than 10 days. 

Minutes of a Proposed Order now issue. 
Appearances: Mr D. Hicks appeared for the applicants. 
Mr K. Dwyer appeared for the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers 
Union of Australia, Western 

Australian Branch and Others as per 
Schedule 1 attached hereto 

Applicants. 
and 

DTMT Construction and Others as 
per Schedule 2 attached hereto 

Respondents. 
No. CR 69 of 1993. 

Metal Trades (General) Award 1966; 
Electrical Contracting Industry 

Award R 22 of 1978; Building Trades 
(Construction) Award 1987; Engine 

Drivers' (Building and Steel 
Construction) Award No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
7 May 1993. 

Order. 
HAVING heard Mr D. Hicks on behalf of the Applicants and 
Mr K. Dwyer on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

(1) That employees employed by or on behalf of the 
respondents listed in Schedule 2 hereof employed 
on the Kanowna Bell Gold Mine Construction 
Project shall receive the following: 
(a) A site allowance of $1.40 shall be paid for 

each hour worked in lieu of all special rates 
and provisions contained in the awards set 
out above excepting paragraphs (f) Explosive 
Powered Tools and (w) Heavy Blocks of 
subclause 9(1) of the Building Trades (Con- 
struction) Award No. R 14 of 1978 and 
subclauses (14), (15), and (17)—(22) inclu- 
sive of clause 18.—Special Rates and Provi- 
sions of the Electrical Contracting Industry 
Award No. R 22 of 1978. 

(b) The termination/redundancy provisions pre- 
scribed in clause 14.—Tfermination/Redun- 
dancy of the Metal Trades (General) Award 
1966 No. 13 of 1965—Part II Construction 
Work shall apply to all employees on site 
who do not have an existing redundancy 
entitlement under the awards specified 
above. 

(c) Each employee on commencing employment 
on site shall be provided with one pair of 
safety boots free of charge to be replaced on 
a fair wear and tear basis. Safety boots shall 
not be further supplied to employees who at 
the date of this Order have already been 
supplied with a pair of safety boots free of 
charge. 

(d) Any employee who has completed two 
weeks' continuous employment on site be- 
tween the 1st day of May 1993 and the 31st 
day of October 1993 shall be supplied with 
a Tasmanian bluey jacket by his/her em- 
ployer or an equivalent where agreed be- 
tween the employer and the employee. 
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(2) That this Order shall have effect from the 
commencement of work on site until practical 
completion of the project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule 1. 
The Construction, Mining, Energy, Timberyards, Saw- 

mills and Woodworkers Union of Australia Western 
Australian Branch 

Australian Electrical, Electronics, Foundry and Engineer- 
ing Union, Western Australian Branch 

The Australian Builders' Labourers' Federated Union of 
Workers Western Australian Branch 

Metals and Engineering Workers' Union—Western Aus- 
tralia 

Schedule 2. 
DTMT Construction 
Conclad Constructions Aust Pty Ltd 
Pacific Industrial Co (1979) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Clover Meats 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. CR 57 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4 May 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Act is: 

"Schedule 
The applicant company claims that the ultimate tally 

should be 15.35 with an allowance for rodding. 
The respondent union objects to and opposes the 

claim." 
(Schedule on File) 

The starting point is the provisions of the Meat Industry 
(State) Award, 1980, R9/1979, Clause 30, subclauses 7 and 
8 which prescribes as follows: 

"(7) (a) When mechanical aids are used for cattle 
slaughtering (mechanical or gravity sys- 
tems), for the purpose of calculating tally per 
man per day, they shall count as follows: 

Head 
Upward Hide Stripper  0.5 
Head Johnson Hide Stripper  1.5 
Downward Hide Puller  2.0 
Automatic Tail Puller  0.25 
Automatic Feed to Saw  0.25 
Automatic Feed from Saw  0.25 
Brisket Saw  0.10 
Hock Cutter—all hocks  0.25 

—two hocks  0.125 
When H-bone is not chopped 

down  0.25 

(b) No combination of the aids listed in para- 
graph (a) of this subclause shall increase tally 
by more than 2.85 head per man per day. 

(8) Notwithstanding any other provision of this 
clause, tallies shall be negotiated between the 
employer and the union when it is shown that any 
of the mechanical aids in subclause (7) of this 
clause or the slaughtering system is not one 
hundred per cent efficient. 

In the event of any change in the slaughtering 
system or upon the introduction of mechanical 
aids not referred to in subclause (7) of this clause, 
either party may apply to vary the tallies pre- 
scribed in this clause for slaughtering cattle, 
calves, sheep, lambs, goats and pigs." 

Put simply, the applicant seeks the tally increase of 2.85 
head per man per day as per the award so that with a tally 
of 12.5 plus 2.85 for the mechanical aids, 15.35 is the tally 
sought by the applicant. 

The respondent alleges that inefficiencies exist in the 
system which means that it is not one hundred per cent 
efficient notwithstanding the use of the various mechanical 
aids. 

From a consideration of the submissions, evidence and, 
in particular, two extensive inspections by the Commission 
of the Waroona operation and one at the E.G. Greens works 
for comparison purposes, the following findings are made: 

(a) Following discussions with employees and the 
Union Officials of the time the applicant decided 
to improve both slaughtering capacity to "feed" 
a new boning room a total investment at Waroona 
of some $3 million dollars. 

(b) Union delegate, Mr C. Delia, Mr D. Racco (Beef 
Supervisor) and Mr R. Morley (Works Manager) 
visited eastern states meat works to inspect 
various mechanical aids in operation in August 
1992 and, upon return, showed videos to the 
employees concerned of their operation including 
the hide puller. 

(c) Retraining of slaughterpersons over a two week 
period was undertaken after the installation of the 
new mechanical aids to overcome "teething 
problems" and an average of 300 head per day 
were being processed. 

(d) The inspection of the chain operation at Waroona 
and the chain operation at E.G. Greens at Harvey 
reveals a reasonable similarity of operation as 
between the two chains albeit that there are some 
differences such as the hidepullers operation and 
the evisceration table operation for example. 

(e) The alleged safety issues were inspected by 
Inspector R. Jenkins of DOHSWA, whose report 
is as follows: 

"To: C I W—R ELKINGTON 
From: R JENKINS 
Subject: CLOVER MEATS ABAT- 

TOIRS—WAROONA 
On Wednesday and Thursday March 17 

and 18,1993 an investigation was carried out 
at the subject premises following a request 
from the Industrial Relations Senior Com- 
missioner—Mr G (Halliwell) regarding com- 
plaints concerning health and safety issues 
raised by the Australasian Meat Industry 
Employees Union (AMIEU). The list of 
complaints is contained hereunder: 

On Tuesday the investigation centred 
on discussions with: 

Sevan Treloar—Operations Manager 
Ray Morley—Works Manager 
George Garrett—Safety Co-ordinator 
Chamel Delia—AMIEU delegate 
Paul Jones—Beef Floor Supervisor 
Peter Wilson—By Products 

Supervisor 



Clinton Gardner—H & S Representa- 
tive Beef Floor 

Barry Cross—H & S Representative 
Boning Floor 

Adele Wilson—First Aid Officer 
and various employees of the Beef Floor, 
Boning Room and By Products. 

All persons were questioned regarding the 
role and functions of the Health and Safety 
Committee and opinions sought on the 
performance of the same. 

Response overall was for total support and 
confidence in the Health and Safety Commit- 
tee and the systems in place to adequately 
deal with the issues raised by the Union. 

The structure of the Health and Safety 
Committee is as follows: 

2 Health and Safety Representa- 
tives—Boning Room 

1 Health and Safety Representative 
—Pig Floor 

1 Health and Safety Representative 
—Beef Floor 

1 Health and Safety Representative 
—Mutton/Goat Floor 

1 Health and Safety Representative 
—Maintenance 

1 Production Manager 
1 Floor Supervisor on a rotational 

basis 
The Safety Co-ordinator and First Aid 

Officer attend as visitors. 
On Thursday (March 18) the following 

persons were met in addition to those 
interviewed the previous day. 

Gary (Halliwell)—Senior Commissioner 
June Edwards—^Associate to the Senior 

Commissioner 
Mervem Darcy —Meat and Allied Trades 

Federation 
Glen Ferguson —Organiser AMIEU 
Mr (Halliwell) explained that his involve- 

ment on site was only to gather information 
and observe operations relative to the dispute 
over the tally system that was currently 
before his Industrial Relations Court. 

He further advised that the issues relating 
to health and safety raised by the AMIEU had 
been referred to DOHSWA and all that be 
required was report on the situation. 

At that time Mr (Halliwell) was advised 
that although the investigation was still 
continuing, my recommendation at that time 
was that it was considered that the health and 
safety committee was competent enough to 
deal with the issues raised by the AMIEU. 

Additional interviews were conducted 
with employees of the By Products and Beef 
Floor sections for the remainder of the day. 

Conclusion 
It is considered that the Health and Safety 

Committee is competent to deal with the issues 
raised by the Union. I have been advised by the 
Health and Safety Co-ordinator, Mr G. Garrett 
that the list has been tabled at a special meeting 
of the committee for action. 

For DOHSWA to follow-up the com- 
plaints is considered counter productive, 
especially when DOHSWA has only been 
advised of the complaint via the I.R.C. 

Recommendations 
1. No further action be implemented 

regarding the Unions complaints. It is 
deemed the health and safety committee is 
competent to deal with all the matters raised. 

2. Senior Commissioner (Halliwell) be 
advised that investigations has revealed that 
the health and safety committee is competent 
to deal with the matters and that DOHSWA 
will not become further involved unless 
requested under section 25(1) of the Act 
R K JENKINS 
INSPECTOR" 

(Report on file) 
No further safety issues have been drawn to the 

Commission's notice in respect of the operation of the 
mechanical aids on the chain itself. 

(f) The evidence and, particularly, the inspections 
confirm that the mechanical aids themselves 
operate at full efficiency having regard to the daily 
throughput of three hundred and forty (340) cattle 
in eight (8) hours. 

(g) An allowance for rodding has been assessed by the 
Commission, as the parties were unable to reach 
agreement on it, at .125. 

(h) The chain layout inspected is not 100% efficient 
at present however, it is very close thereto and a 
tally (including the allowance for rodding) of 15 
head is appropriate in all of the circumstances. 

Appearances: Mr M.J. Darcy appeared on behalf of the 
applicant. 

Mr G. Maguire appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Clover Meats 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. CR 57 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4 May 1993. 

Order. 
HAVING heard Mr M.J. Darcy on behalf of the Applicant 
and Mr G. Maguire on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That the tally to be applied to the Beef slaughter- 
ing floor at the Clover Meat operations in 
Waroona shall be 15 head per person per day. 

(2) This tally shall come into operation from the date 
of this Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
Hamersley Iron Pty Limited. 

No. CR 41 of 1993. 
COMMISSIONER G.L. FIELDING. 

6 April 1993. 
Reasons for Decision, (extemporaneous) 

THE COMMISSIONER: A Mr McLardy was employed by 
the Respondent for almost four years until on or about 25 
January last. 



1346 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

On the evening of 21 January, as he admits, he threw 
stones on to the roofs of the houses of two fellow employees 
who live across the street from him at Tom Price. At the 
same time, as he admits, he threatened to "cut them up", 
or words to that effect, because they were, in his mind, 
"scabs". Also, as he admits, he suggested in an abusive 
manner that they should leave the town as they had ruined 
his life and that of many others in the town because the town 
was no longer exclusively a union town. 

It is common ground, needless to say, that Mr McLardy 
was, and perhaps still is, a member of the Applicant Union. 
It is common ground too that the employees living in the two 
houses which were stoned were not, at any material time, 
members of a Union and that they returned to work despite 
the existence of union picket lines in or about June of last 
year during the now notorious closed shop dispute which 
affected the Respondent's operations at Tom Price. It is also 
common ground that since that time there has been a large 
measure of animosity between unionists and non-unionists 
in and around the town and it is fair to say that that is what 
has given rise, in a large measure, to these proceedings. 

It is common ground that Mr McLardy, in common with 
other employees of the Respondent's operations at Tom 
Price, was given a written document dated 10 August 1992 
which purported to set out a Code of Conduct dealing with 
harassment of employees. Amongst other things that 
document stipulated in part that— 

"Unfortunately there is a small number of employ- 
ees who are continuing to harass other employees who 
worked in accordance with the Order of the Western 
Australian Industrial Commission during the recent 
dispute." 

The document went on to note that "(t)his harassment has 
continued despite warnings from the Company that such 
behaviour was unacceptable". The document recorded that 
the situation "would not be allowed to continue" and that 
all employees were "therefore advised", amongst other 
things, that "(h)arassment in any form was unacceptable", 
and that the Company would not in the future limit its 
responses to such conduct to the issuing of counsellings and 
warnings, but that "(a)ny future harassment may result in 
disciplinary action including termination of employment". 

It is also common ground, or at least Mr McLardy 
acknowledges it to be a fact, that on 21 January he attended 
a meeting with the Respondent's officials at which time the 
Respondent's policy was restated and confirmed. He was 
advised that harassment could bring about dismissal if it 
continued. 

The Applicant, while not disputing most of the details 
surrounding Mr McLardy's conduct in the incident on 21 
January, submits that it was completely out of character. 
Moreover, the Applicant says that Mr McLardy was a victim 
of circumstances. Those circumstances were that he was 
living in a street opposite two non-unionists or, as the parties 
strangely seem minded to call them, "independents", and 
that this put pressure on him causing him to act in the way 
now complained of. This pressure was made worse by the 
fact, as Mr McLardy says, that his friends were reluctant to 
visit him because they did not want to be near the 
"independents". 

In the circumstances, the Applicant says that the dismissal 
was unfair, or at least it calls on the Commission to approach 
the matter with more mercy than did the Respondent. To that 
end, Mr McLardy has testified that he regrets his conduct 
and says that he is now willing to work with the 
"independents". 

There is some conflict in the evidence as to what occurred 
on the night in question, although, in my view, the conflict 
in that evidence is not material. The conflict concerns 
whether or not Mr McLardy had a knife on his person on 
that occasion. He denies that he had a knife other than, as 
I understand it, for a brief period to cut up an apple which 
he was eating. The occupants of the two houses stoned, 
Messrs Burrows and Troy, say that they saw Mr McLardy 
wielding a much larger knife, a 10 inch knife, although in 
fairness they say that at the time he was under his patio on 
his property. 

As to that matter, Mr McLardy appeared somewhat vague 
and 1 am inclined to the view that at least at some stage 
during the altercation he did have a knife of the kind 
mentioned by Messrs Burrows and Troy in his possession 
and wielded it in an aggressive manner as they say. 
However, in the final analysis, I do not find it necessary to 
consider that matter further. 

It is clear, on the evidence, that Mr McLardy was 
dismissed in accordance with the provisions of Clause 7 of 
the Iron Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1987 and, more particularly, in accordance 
with the provisions of subclause 7(3). That subclause 
provides that in lieu of giving the notice stipulated in 
subclause (2), an employee may be given payment in lieu. 
The evidence is that Mr McLardy was dismissed on 25 
January 1993 with payment for all benefits then accrued to 
him and was given 38 hours' pay in lieu of notice as 
permitted by subclause 7(3) of the Award. 

In the circumstances, it cannot be said that he was 
summarily dismissed, albeit that the reason for his termina- 
tion was said to be serious misconduct. The onus is therefore 
on the Applicant to show that the Commission should 
interfere with the right given the Respondent by the Award 
to terminate the employment of an employee, in this case 
Mr McLardy's employment. 

The Commission can only interfere in that way if it is 
satisfied, on the balance of probabilities, that the dismissal 
was unfair. I need not refer to the authorities regarding that 
in any detail. Since the high water mark case of The 
Undercliffe Nursing Home v. The Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and Miscel- 
laneous, WA Branch (1984) 65 WAIG 385, the Commis- 
sion's records are full of statements regarding that proposi- 
tion and it is so well known that nothing need further be said 
of it on this occasion. 

In the present case, I am bound to say that I am a long 
way short of being satisfied that the dismissal was unfair. 
Mr McLardy was warned, not once but at least twice, that 
harassment of fellow employees would not be tolerated and, 
moreover, that the consequence of being guilty of such 
conduct could result in disciplinary action, including the 
termination of employment. The last time he was advised 
of that fact was the very day on which the incident occurred. 
In all those circumstances, I cannot think that anybody could 
objectively say that, in dismissing Mr McLardy as it did, the 
Respondent was abusing the right given to it by Clause 7 
of the Award. 

Whatever reasonable interpretation is placed on the 
expression "harassment", the conduct of Mr McLardy on 
the night in question clearly fell within that category. I do 
not think he would say, and to his credit he did not really 
say, that the stoning of fellow employees' houses and 
threatening to cut them up and otherwise abuse them at that 
hour of the night is other than harassment. Indeed, in my 
view it is a bad case of harassment, which was unquestion- 
ably work related. 

At least two other employees, Messrs Stones and Mercer, 
whom I have not the slightest doubt felt much the same as 
did Mr McLardy about the "independents", had the good 
sense to act with more self-discipline than did Mr McLardy. 
Although their circumstances are not entirely the same in 
that, as Mr Mossenton for the Applicant has said, they do 
not live in the same street as the "independents", that 
cannot be seen as an excuse for the conduct in question by 
Mr McLardy. Certainly it can be used as a basis for saying 
that the Respondent unfairly exercised its right to terminate 
Mr McLardy's employment, with payment in lieu of notice. 

I feel bound to say that I was somewhat impressed by 
what appeared to be an attitude of contrition on the part of 
Mr McLardy, although I hasten to say that I do not overlook 
the fact that in the position he now finds himself in he has 
every reason to be contrite. But contrition of itself is not 
enough in cases such as this. Contrition cannot render unfair 
a dismissal which is not otherwise unfair. 

The test is not whether the employee should be given 
another chance, but in the first instance is whether the 
dismissal was unfair. Not unless the dismissal is unfair does 



the question of another chance arise. Moreover, it is not for 
the Commission to substitute its opinion for that of the 
employer without the dismissal being unfair. The risks of 
doing that in circumstances such as these are well illustrated 
in the Industrial Appeal Court case of Amalgamated Metal 
Workers and Shipwrights Union of Western Australia v. 
Robe River Iron Associates (1989) 69 WAIG 985. As is 
pointed out in that case, it is for the Commission to test the 
fairness of the dismissal against the background that the 
Respondent in this case has an award right to terminate the 
employment as it did. The fallacy of interfering with that 
statutory right in order to give an employee another chance 
in the absence of a valid finding of unfair dismissal is very 
well illustrated in Newmont Australia Ltd v. The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (1988) 68 WAIG 677. There must first be an 
unfair dismissal, and for the reasons that I have already 
indicated, I am far from convinced, in the circumstances of 
this case, that there was indeed an unfair exercise of the 
award right given to the Respondent on this occasion. 

It was faintly suggested that Mr McLardy received less 
than a fair deal in the dismissal process. On the evidence 
adduced in these proceedings, there is really no valid basis 
for such an assertion. Mr McLardy was given every 
opportunity to put his case during the course of the enquiry 
by his superintendents. He chose not to give any further 
information to a later enquiry by his manager, Mr Heaves. 
He was justified in that because, if not under charge of an 
offence against the Police Act, he was certainly under threat 
of such a charge which subsequently eventuated. However, 
at my direction, he was given a further opportunity to put 
his case following that occasion, that the evidence is that he 
did not put anything that had not been put before. In all those 
circumstances, 1 cannot think that the Applicant can be heard 
to say that Mr McLardy received other than a proper hearing 
in relation to his dismissal. 

For the foregoing reasons, I am left with no other 
alternative but to dismiss the application and that is what I 
propose to order. 

Appearances: Mr I.E. Mossenton on behalf of the 
Applicant. 

Mr A.N. Cameron on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metal and Engineering Workers' Union—Western Australia 

and 
Hamersley Iron Pty Limited. 

No. CR 41 of 1993. 

COMMISSIONER G.L. FIELDING. 

6 April 1993. 
Order. 

HAVING heard Mr I.E. Mossenton on behalf of the 
Applicant and Mr A.N. Cameron on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union of Australia, 

Western Australian Branch 
and 

Howard Porter (1936) Pty Ltd. 
No. CR 74 of 1992. 

COMMISSIONER R.N. GEORGE. 
19 April 1993. 

Order. 
HAVING heard Mr J. Sturman on behalf of the Applicant 
and Mr P. Cooke on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the application be and is hereby discontinued. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and Others 
and 

State Energy Commission of Western Australia 
No. CR 659 of 1992. 

COMMISSIONER O.K. SALMON. 
22 March 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to s.44(9) of the 
Industrial Relations Act 1979. Two questions are posed 
concerning the transportation to and from work of temporary 
employees who are employed by SECWA at Muja Power 
Station: 

1. Should only certain employees as determined by 
SECWA, have access to benefits of transportation 
to and from work? or 

2. Should SECWA make more seating available by 
providing additional buses on existing routes to 
enable all employees to enjoy the benefits of such 
transportation? 

For a number of years transportation by bus to and from 
work at Muja Power Station has been a feature of 
employment for some employees. Apparently the practice 
had its beginning during the construction phase of the power 
station, but has continued during the production phase of the 
station's life. 

It is also apparently the case that in more recent years the 
relevant Minister agreed with the unions concerned that a 
bus service be introduced to provide a means of travelling 
to and from Bunbury and the station, and in this arrangement 
employees who avail themselves of transport pay fares to 
defray the costs of the service. 

The problems leading to a dispute between the parties 
arise because of the limited number of seats available for 
employees each day. If the service provided is limited to 
permanent employees there is a sufficient number of seats. 
But since temporary employees are recruited from Bunbury 
for work at the Station the number of seats is not sufficient 
to cater for all of the employees who wish to travel by bus 
each day. 

SECWA contends that the service is for permanent 
employees, although it has no objection to temporaries 
taking advantage of available seats when circumstance 
allow that. However, in SECWA's view, temporaries are 
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required under their contracts of service to find their way to 
and from work and they have no valid expectation that 
SECWA should be required to meet the expense of 
expanding the present level of service in any measure to 
meet the convenience of these employees. Indeed SECWA 
is most insistent that the issue is surrounded by long 
established principles concerning employee obligations on 
travel arrangements, and notwithstanding assurances from 
the unions that any result in this case favourable to them will 
be confined to the present circumstances, it believes that 
flow on claims will be made on behalf of other groups of 
employees sooner or later, and it is not likely that these 
claims will be refused. In the light of this possibility 
SECWA contends that the matter should be referred for 
hearing by the Commission in Court Session as a special 
case. 

The mainstay of the unions' case is the principle of non 
discrimination between employees of the same employer 
regarding terms and conditions of employment. In this 
respect I was referred to the Human Rights and Equal 
Opportunity Commission Act 1986, s.31, and the definition 
of the term discrimination contained in International Labour 
Organisation Convention No. 111. The unions say that if 
SECWA is not in breach of these laws and articles it is 
disregarding the spirit and intent of them, and it follows 
from that that I should decide this case according to that 
principle. 

SECWA has questioned the unions' commitment to that 
principle by raising examples of discrimination between 
temporary and permanent employees in force at the moment 
in connection with other conditions of employment, with the 
apparent approval of the unions. No challenge was raised in 
this respect and I think SECWA makes ground in respect 
of it. 

In my opinion regard for the principle of non discrimina- 
tion in the application of s.26 is the extent of the obligations 
imposed on me and the basis upon which my decision is to 
be made in this case. 

As to the principle concerning employees providing their 
own means and arrangements for transport to and from 
work, I must have regard for it in making my decision, but 
it does not bind me in the sense that not to follow it would 
constitute a jurisdictional error (Amalgamated Metal Work- 
ers Union and Others vs SECWA 59 WAIG 495). 

As to this case being a special case that ought be referred 
to the Commission in Court Session, I am not convinced of 
that proposition and I will settle this matter on my own. 
However, I think that a flow-on of a result favourable to the 
unions in this case would be extremely difficult, if not 
impossible, for the unions to contain should employees in 
other sections of SECWA's operations insist upon it. 
Obviously SECWA's interests are of vital importance in this 
respect. 

The questions raised in this case are to be determined 
according to fairness having regard for the interests of the 
persons concerned. I think it would be unfair to permanent 
employees if the present service was withdrawn. However, 
it might not be unfair to those employees if the service was 
curtailed and they were paid an amount of money to 
compensate them for the advantage they lose. Only the first 
of these two possibilities was mentioned, but the second 
flows from a consideration of it: an alternative. The point 
of the examples is to show the practical difficulties, if not 
to say the impossibility, of withdrawing the present 
arrangements for permanent employees. They are a fact of 
life and they were conferred upon employees by decision of 
the Minister. It is not agreed that these arrangements are 
unfair, unwarranted or even silly, and it is not for me to say 
they are any of these things. Furthermore, whilst these 
arrangements appear to be contrary to the principle relied 
upon by SECWA in this case, it is not at all likely that they 
will be removed by the incantation of the principle. 

In all of the circumstances, I do not think it can be 
seriously said that permanent employees do not have a right 
to expect the continuation of present travel arrangements, 
and that these arrangements are merely a concession being 
made to them by SECWA. 

73 W.A.I.G. 

It would not be unjust to expect a temporary employee 
domiciled in Bunbury to provide his/her own transport to 
and from work each day if that employee accepted 
temporary employment at Muja power station knowing that 
the provision of bus transport to permanent employees was 
intended for permanent employees only. In fact the 
temporary employee would become an unlike case by 
his/her own agreement. 

However, the proposition implies perfect knowledge on 
the temporary employee's part at the time employment at 
the station was accepted. A letter was tendered in evidence 
purporting to show that temporary employees were advised 
"prior to being employed, that they were to organise their 
own transport to site, or arrange car pools with other 
employees". That evidence was not challenged and I think 
that temporary employees accepted employment on that 
basis. However, there is nothing to show that they were told 
of the arrangements applying to permanent employees and 
it is most unlikely that they would know of these 
arrangements until after they took up employment. 

That said, I think temporary employees can claim with 
justification for travel arrangement purposes that they are a 
like case with permanent employees. Accordingly their 
claims for similar treatment have substance and might be 
sustainable on the basis of comparative justice. 

But would that be fair to SECWA bearing in mind that 
the claim envisages SECWA meeting whatever costs the 
claims involve and its justifiable fear of flow on? 

While much reliance was placed on the principle 
concerning an employee's obligation to find his/her own 
way to work and return each day, the details of the 
arrangements now under considerations are distinguishable 
to the extent that they include the payment of fares for the 
transport provided. That fact needs to be taken into 
consideration for it means that the whole of the cost burden 
of the arrangement was never intended to be carried by 
SECWA. Therefore it follows that the share of the cost to 
be borne by SECWA, or what is essentially the same thing, 
the amount paid in fares by employees, is open to 
re-assessment. In other words SECWA's interests are also 
to be considered in the light of new circumstances. 

In my opinion the first question posed in this case should 
be answered in the negative with the addition of the proviso 
that before travelling arrangements are formally made 
available to temporary employees domiciled in Bunbury or 
employees in any other town or place the amount of fares 
to be paid by all employees for travel to and from Muja each 
day shall be reviewed. 

Finally, I observe that the decision to allow the 
Muja/Bunbury bus arrangements was a decision of the 
Minister. On what basis the decision was made, I am unable 
to say. However, it would have been made according to its 
own surrounding facts and I think that an attempt by unions 
to have the same arrangements introduced elsewhere are not 
likely to be successful. Indeed this may be an understate- 
ment. 

Appearances: Mr F. Logan appeared on behalf of the 
applicants. 

Mr G.A. Heaperman appeared on behalf of the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and Others 
and 

State Energy Commission of Western Australia 
No. CR 659 of 1992. 

COMMISSIONER O.K. SALMON. 
14 April 1993. 

Declaration. 
HAVING heard Mr F. Logan on behalf of the Applicants, 
and Mr G.A. Heaperman on behalf of the Respondent, the 



Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby declares— 

That with respect to Question 1: 
Should only certain employees as determined by 

SECWA, have access to benefits of transportation to 
and from work? 

The answer is: No, provided that before travelling 
arrangements are formally made available to temporary 
employees domiciled in Bunbury or employees in any 
other town or place the amount of fares to be paid by 
all employees for travel to and from Muja each day 
shall be reviewed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Sport and Recreation. 
No. CR 47 of 1993. 

COMMISSIONER A.R. BEECH. 
23 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: The matter referred for hearing 
and determination is in the following form: 

"The applicant union claims that its member, Mr 
Ken Jamieson, is entitled on the basis of equity, good 
conscience and the substantial merits of his case to 
payment of the caravan allowance set out in subclause 
(4) of Clause 19.—Special Rates and Provisions of the 
Recreation Camps (Department for Sport and Recrea- 
tion) Award No. A 28 of 1985 for the period of time 
spent as Acting Camp Warden at Point Peron. 

The applicant union seeks an order from the Western 
Australian Industrial Relations Commission effecting 
payment of the above allowance to Mr Jamieson. 

The respondent employer opposes the application. 
"The matter arises in this way. Mr Jamieson has been 

employed by the respondent as a Mobile Warden and has 
been so for at least five years. His employment is covered 
by the award mentioned in the Memorandum of Matters 
Referred for Hearing and Determination. That defines a 
Mobile Warden as follows: 

"4 (2) Mobile Warden shall mean an employee who 
is required to move from camp to camp as the employer 
requires and for that purpose may be required to supply 
and maintain mobile accommodation." 

The evidence is that Mr Jamieson has been required to 
supply and maintain mobile accommodation and to that end 
has been paid the allowance specified in clause 19(4) as 
follows: 

"Mobile Wardens shall in addition to their normal 
rate of pay be paid an allowance of $63.50 per week 
to offset the costs associated with living in and 
maintaining a caravan. This allowance shall be re- 
viewed on the 31 st December each year. The adjust- 
ment to the rates shall be effective from the beginning 
of the first pay period to commence on or after the first 
day of January in each year." 

A Schedule of Agreed Facts was prepared and tendered. 
Mr Jamieson commenced employment with the respondent 
in March 1988. 

In July 1992 when the respondent became aware that the 
Warden in Charge of the Point Peron camp would retire in 
September 1992, Expressions of Interest for the position of 
Acting Warden in Charge at Point Peron were invited. Mr 

Jamieson was successful in this appointment and took up his 
position on the 1st September 1992 for a period of six 
months. At the expiry of the six months acting position in 
February 1993, the respondent requested that Mr Jamieson 
continue in the temporary position and Mr Jamieson has 
agreed to this request. 

When Mr Jamieson commenced in the acting position, he 
continued to receive the wage of a Mobile Warden ($401.80) 
but he ceased receiving the allowance prescribed in 
subclause 19(4). On the 19th March 1993 the respondent 
contacted Mr Jamieson and informed him that he would be 
paid the wage of Warden in Charge ($407.20) in accordance 
with the provisions of the higher duties clause of the award. 
This increase was backdated to the date Mr Jamieson 
commenced in the Acting Warden in Charge position. Mr 
Jamieson has been required by the respondent to live in the 
Department's accommodation at Point Peron since the 
commencement of his acting position. The dispute between 
the parties concerns the claim of Mr Jamieson for continued 
payment of this allowance. 

The applicant states as follows. Mr Jamieson's substan- 
tive employment is as a Mobile Warden, and he is only 
acting in the position of Warden in Charge. There is no 
certainty that Mr Jamieson will be permanently appointed 
to that position, and indeed a report has been presented to 
the respondent which has a recommendation that four camps 
owned and operated by the respondent should be closed. One 
of the camps included in the recommendation is the Point 
Peron camp. Thus Mr Jamieson may be required to revert 
to his substantive position of Mobile Warden, and to that end 
be required to live in his caravan. It is therefore not prudent 
for Mr Jamieson to dispose of his caravan whilst he is in the 
acting position. As the allowance is prescribed for maintain- 
ing and living in a caravan, and as Mr Jamieson is still 
obliged to maintain his caravan then the allowance should 
continue to be paid to Mr Jamieson. Mr Jamieson's evidence 
is that there is little difference in the cost he experiences in 
maintaining the caravan as opposed to living in and 
maintaining the caravan. 

The position of the respondent is that Mr Jamieson knew 
at the time he accepted the position that the caravan 
allowance would not continue to be paid. It is conceded that 
Mr Jamieson did accept the position on the basis that he 
could raise the question of his caravan allowance with the 
union. It is inferred from this that there are advantages to 
a person such as Mr Jamieson in applying for what is 
effectively promotion to a Warden in Charge position which 
should offset any disadvantage. In the view of the 
respondent, Mr Jamieson does not satisfy the wording of the 
allowance prescribed in subclause 19(4), he now gets free 
rental and for all practical purposes he is no longer a Mobile 
Warden. 

From the Commission's examination of the issue it is 
clear that Mr Jamieson's circumstances are not envisaged 
by the terms of the award. The respondent is correct in not 
paying the allowance to Mr Jamieson because he is not 
required to live in and maintain a caravan. The purpose for 
which the allowance is paid is not in dispute and is clear 
from the wording of subclause 18(4). The Commission has 
also for this purpose examined the record of proceedings in 
A 28 of 1985. The award issued by consent and neither the 
applicant nor the respondent made submissions regarding 
the origin or purpose of the allowance. 

However, given that there is no evidence that the 
Department intends to make the position permanent at this 
stage, and the initial acting period of six months has been 
extended, together with the fact that there is a possibility that 
the Point Peron camp itself may be closed, then Mr Jamieson 
may be required at any point in time to revert to his 
substantive position which would require him to supply and 
maintain mobile accommodation. It is agreed between the 
parties that Mr Jamieson's status at this point in time is that 
of a Mobile Camp Warden acting in the position of Warden 
in Charge of the Point Peron Camp, and the period of 
extension of the Acting position has not been determined 
and is at present uncertain. The argument that Mr Jamieson 
has some obligation to retain his caravan against the time 
when he again takes up the duties of Mobile Warden or until 



he is appointed permanently to the Warden in Charge 
position has some force, and this is all the more apparent 
where a mobile warden may act as a Warden in Charge for 
only a brief or fixed period of time. In this context it is 
significant that the caravan allowance continues to be paid 
during periods of annual leave when a Mobile Warden may 
not be living in the caravan at all. This does lead to the 
conclusion that the need to maintain mobile accommodation 
during periods when a Mobile Warden is absent from duty 
on approved leave is itself recognised. The continuation of 
that payment in those circumstances is supportive of the 
argument of the union on this occasion. 

It is true that Mr Jamieson does receive free accommoda- 
tion in his current acting position, but his evidence is that 
similarly accommodation in the caravan is free in that 
electricity and water are free and no caravan park rental is 
payable. However his evidence also is that he is still obliged 
in maintaining the cost of the caravan to meet the costs of 
registration, insurance, the servicing of any loan if applica- 
ble and also to incur such costs as may be necessary for the 
proper maintenance of curtains, screens, floor covering and 
cooking and refrigeration equipment. 

Some concern was raised by the respondent regarding the 
standard government policy generally when an employee is 
acting in another position. However I am not persuaded that 
the evidence brought to the Commission on this occasion is 
in any sense representative of circumstances which will 
exist when employees across government occupy positions 
on the basis of higher duties. This application relates only 
to its own circumstances. 

The Commission turns to the claim made. It is clear that 
Mr Jamieson is not currently required to live in and maintain 
mobile accommodation and is not performing the duties of 
a Mobile Warden. 

In the circumstances the Commission concludes that Mr 
Jamieson is not entitled to be paid the allowance prescribed 
by subclause 19(4) of the award. The claim of the union is 
therefore not granted. 

However it is apparent that part of the reason at least for 
the payment of the allowance, that is the maintenance of a 
caravan still exists, although the employer in this case does 
not require Mr Jamieson to "supply and maintain mobile 
accommodation". Given the above reasoning, and having 
regard for the Allowances principle of the State Wage 
Principles ((1992) 72 WAIG 200 at 203), Mr Jamieson ought 
be re-imbursed for the cost of maintaining a caravan against 
the eventuality that he returns to his substantive position. 
The question of different payment was raised by the 
Commission with the parties during the course of the 
hearing, and the Commission understands that such a 
payment has not been the subject of discussions between the 
parties. From a reading of all of the material presented in 
the case, the Commission does not believe that it is 
appropriate for the Commission to determine the level of 
reimbursement now. Accordingly the Commission will 
adjourn the application to enable the parties to discuss and 
to endeavour to reach agreement upon such a payment. 
Those discussions will need to consider in more detail the 
precise costs involved in maintaining a caravan; they will 
need to have some knowledge of the manner in which the 
original allowance was fixed; and will also have to take into 
account the extent to which the allowance is to compensate 
a Mobile Warden for the mode of living in a caravan and 
not just its direct cost. These at least are matters upon which 
the parties have not had an opportunity to address the 
Commission. 

The Commission will therefore adjourn these proceed- 
ings, but will issue an order reflecting these Reasons for the 
purposes of the parties' interests under section 49 of the Act. 

Appearances: Ms D. Blaskett on behalf of the applicant. 
Ms J. Sheridan on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Sport and Recreation. 
No. CR 47 of 1993. 

COMMISSIONER A.R. BEECH. 
30 April 1993. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Ms J. Sheridan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That Mr K. Jamieson is entitled to be reimbursed 
for the cost of maintaining a caravan whilst in the 
position of Acting Warden in Charge at the Point 
Peron camp. 

(2) That the application is hereby adjourned to enable 
the parties to discuss the form and quantum of the 
reimbursement envisaged in order (1) above and 
may be re-listed on the application of either party. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Royal Society for the Prevention of Cruelty to Animals. 
No. CR 88 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28 April 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Act is as follows: 

"Schedule. 
The claimant union claims that Mr Norm Jones was 

unfairly terminated from his employment with the 
respondent and that he should be reinstated without loss 
of wages and entitlements. 

The respondent objects to and opposes the claim." 
(Schedule on File) 

The background to the matter is that Mr N. Jones had been 
employed as an Animal Inspector/Special Constable with 
the respondent since the 18th of January, 1990. 

Mr H.W. Frazer, the General Secretary of the respondent, 
received a telephone call from a reporter of The West 
Australian newspaper advising of the receipt of a letter 
which stated as follows: 

"Dear Sir, 
I would like to know what the R.S.P.C.A. ambulance 

van was doing at Lane Pool Reserve—Dwellingup with 
a family camping last week. Written on the side of the 
van these words "This ambulance kindly funded by the 
Lotteries Commission. I know I will not be donating 
in future just so R.S.P.C.A. staff can holiday this way." 

(Exhibit 2) 

Mr Fraser asked Mr I.R. Houlahan, the Senior Inspector, 
to speak to Mr N. Jones about the matter which he did and 
subsequently advised Mr Fraser that: 

"Mr Jones was surprised we knew about it but I 
think its true." 

(Transcript Page 79) 
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Mr Fraser decided to "challenge Mr Jones direct" 
(Transcript Page 79) and at or about 8.00am on the 9th of 
February, 1993 a meeting was held at the Society office 
between Mr Fraser. Mr Houlahan and Mr Jones. Mr Fraser 
read the letter (supra) to Mr Jones and then sought Mr Jones' 
explanation. Mr Jones' explanation was, inter alia, that: 

"Did Mr Fraser ask you for any explanation of why 
the van may have been in the Dwellingup area?—Yes, 
he did. 

I am sorry, what was that?—Yes, he did. 
What did you say?—I told Mr Fraser that I had a 

recheck to do in the Dwellingup area. 
Had you been to a particular situation in Dwellingup 

to recheck?—Yes, I had. 
What were the circumstances?—I had received a call 

concerning some cattle with minimal water in the area. 
I attended that scene—or that area on 19 January where 
I found 4 head of cattle with minimal water. 

And where was this exactly?—This was Nanga 
Road, Dwellingup. 

What was the result of this visit on 19 January?— 
There was no action required although I considered it 
important to recheck the animals later, especially the 
water supply, because the weather was starting to 
become warm and it could have easily dried up and 
caused a dangerous situation for the animals. 

Did you actually do the recheck?—Yes, I did. 

Did you explain to him that you had been solely 
doing RSPCA business in Dwellingup or did you 
explain that you may have been doing other things 
while you were down there?—1 explained to Mr Fraser 
that I had carried out the RSPCA job. My children were 
camped with family friends in the Dwellingup National 
Park area so I stayed a couple of days with them, then 
I proceeded home." 

(Transcript Pages 10 & 13) 
In examination-in-chief Mr Frazer stated as follows: 

' 'Given what you have just said, he admitted to being 
at the camp site, given his explanation as to why he 
originally visited the Dwellingup area as a follow up, 
why did you believe you had to ultimately—and we 
will come to the steps later—dismiss him from his 
employment?—The use of the vehicles for private 
usage, and particularly private usage of that order, to 
my mind is just one of the unforgivable sins because 
this Society nearly collapsed on this issue some years 
beforehand and the use of vehicles is policed, as near 
as humanly possible, perfect with the resources we 
have got. It is such a sensitive issue both with the 
public, both with our donors and both with the 
requirements of administration to look after the 
firearms and the poisons that it is just so sensitive and 
everybody knows it. 

Why were you, or how were you convinced, that 
there were no other factors at play in this particular 
incident, that is Mr Jones visiting Dwellingup? Why 
are you certain that he used the vehicle, without your 
permission, to visit the family camping ground- 
When I talked with him, sir, I formed the conclusion 
that it was premeditated, it was deliberate, and he knew 
the rules just as well as I did. He knows full well that 
had he contacted Inspector Houlahan, which would be 
his normal line of reporting, he would have been 
refused. 

When did you personally form the view that you 
were going to dismiss him?—I think when he admitted 
he had done it I had no alternative but to seriously 
consider the dismissal and I believe I tabled to him 
three options and I adjourned the meeting for a little 
over an hour and reconvened the meeting with 
Inspector Houlahan, Mr Jones and myself at about a 
quarter to 10. 

What did you do in the interval?—I rang the 
president of the society and one or two other 
counsellors, too, I believe and said that Mr Jones had 
admitted to the use of the vehicle in these circum- 
stances and I was going to terminate him. 

Do you believe that in the processes, up to that point, 
you had given him fair opportunity to counter any 
allegations of misuse?—He didn't deny it. He said—he 
harped on the words that he did no mileage which was 
stipulated in his letter of engagement. He harped on that 
and I said, "To me, usage is the same thing." He did 
not deny the events and I regard it as a breach of sort 
of the number one rule. 

Did he make any admissions to you when you were 
discussing the event prior to the interval?—He admit- 
ted that he had bent the rules. 

You made some phone call. Upon resumption, what 
was your decision?—I think I really sat him down and 
said, "Well, Norman, you are guilty of it. You don't 
leave me too many options. Have you got any views?' 

What did he say?—He nominated about the fact that, 
again, he had done usage, not mileage, etcetera and he 
didn't see that he had done anything wrong. I said, "I 
am sorry, I regard it as serious enough to terminate your 
employment.' 

And you did terminate it?—Yes, sir. 
When did the termination take effect?—As at 5 

o'clock on the 9th." 
(Transcript Pages 82, 83 & 84) 

From a consideration of all the evidence and exhibits the 
Commission makes the following findings: 

(1) Mr N. Jones' performance of his duties over the 
term of his employment was quite satisfactory. 

(2) Mr Jones had brought favourable publicity to 
himself and the respondent on several occasions 
in the performance of his duties and from the 
exhibits had public respect within his operational 
area. 

(3) Mr Jones was aware from his letter of appointment 
(Exhibit A) that "You are specifically advised 
that the vehicle issued to you must not be used for 
private mileage and it must be maintained in a 
proper manner at all times ...". 

(4) On two previous occasions Mr Jones* attention 
had been specifically drawn by the Senior Inspec- 
tor to the necessity to use the respondent's vehicle 
for official purposes only. (These occasions arose 
in relation to the Mundijong sales yard and the 
vehicle parked outside a church) 

(5) On the evidence of Senior Inspector Houlahan the 
incidents above were not warnings or reprimands 
arising from any misconduct by Mr Jones but 
plainly demonstrated to him the sensitivity of 
vehicle usage. 

(6) The fact that private use of the respondent's 
vehicle was prohibited without specific permis- 
sion was well known to Mr Jones and he would 
have known he would not receive permission for 
the vehicle to be "garaged" at Dwellingup. 

(7) On his own evidence Mr Jones did not seek 
permission for private use of the vehicle during his 
week's annual leave nor to "garage" the vehicle 
elsewhere, than at his residence. He was aware 
that having completed his recheck at Dwellingup, 
the vehicle should be returned either to the garage 
at his residence or the respondent's depot. Travel 
back to Dwellingup, if he so wished, required use 
of his own vehicle. 

(8) Mr Jones had the custody care and security of a 
firearm and lethal poison which are contained in 
the vehicle. 

(9) Mr Jones' employment history of twenty years in 
the Royal Australian Navy and as an orderly is 



unbleminished but finding new employment could 
well be difficult for him. 

(10) That the concerns of Mr Fraser as to the 
requirements necessary to hold a special consta- 
ble's position, whilst valid, would not preclude Mr 
Jones from so doing if reinstated as an animal 
inspector by the Commission. 

From a consideration of the above findings the Commis- 
sion is satisfied that Mr Jones was well aware of the rules 
of vehicle usage and the risk to his employment those rules 
were breached. He chose to breach them and the known 
penalty has been invoked by the employer. No unfairness 
has been demonstrated and the claim is refused. 

Appearances: Ms S.M. Jackson appeared on behalf of the 
applicant. 

Mr D.M. Jones appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Royal Society for the Prevention of Cruelty to Animals. 
No. CR 88 of 1993. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
28 April 1993. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
and Mr D.M. Jones on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the claim be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Prison Officers' Union of Workers 

and 
Hon Minister for Corrective Services. 

No. CR 71 of 1993. 
COMMISSIONER O.K. SALMON. 

4 May 1993. 
Order. 

HAVING adjourned this matter to allow a conference 
between the parties presided over by the Commission, and 
at that conference having heard Mr R.W. Richardson (of 
counsel) on behalf of the Applicant and Mr N. Marthins on 
behalf of the Respondent, the Commission makes the 
following order— 

That Lyle George Wilson and Daniel Wade Kicked 
be re-instated in their positions of probationary prison 
officers by the withdrawal of their discharge notices 
and that their re-instatement as prison officers be 
effective from 11 February 1993. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Tip Top Bakeries 
No. CR 77 of 1993. 

COMMISSIONER C.B. PARKS. 
29 April 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the submis- 

sions as edited by the Commissioner.) 
THE COMMISSIONER: The matter is one that comes 
before the Commission pursuant to section 44 of the 
Industrial Relations Act 1979. It is a matter that was unable 
to be settled at a conference held on 23 February 1993, and 
is the subject of a Memorandum of Matters for Hearing and 
Determination issued by the Senior Commissioner on 23 
March 1993. Therein it is stated that the applicant Union 
claims Mr John Boycott was unfairly dismissed from his 
employment, and seeks his reinstatement. That application 
is opposed by the respondent employer, Tip Top Bakeries. 

The Commission is told that Mr Boycott commenced 
employment with the employer in 1981, and that there was 
a short interruption in that relationship in 1986. Since his 
re-engagement in that year, he remained employed until he 
was summarily dismissed on 26 January 1993 as the 
consequence of an incident which occurred on the previous 
day, 25 January 1993. 

The evidence before the Commission is that on 25 
January 1993 a physical altercation occurred between Mr 
Boycott and another employee, Mr Kiat Lee. Such arose as 
a direct result of Mr Boycott making at least one derogatory 
racial comment to Mr Lee. To put that in context, the 
Commission is told that Mr Boycott was working on a 
pikelet packing operation and that as the result of a machine 
part going missing, he sought to replace that part, variously 
referred to as a lug or a block bearing the numeral 9. 

It was apparently within the knowledge of Mr Boycott that 
identical lugs were available from places at which they were 
stored for die purposes of use on other machines within the 
establishment. It is his evidence that he was aware of one 
particular place of storage to which he proceeded for the 
purpose of obtaining the number 9 lug. Upon removing that lug 
from the cupboard in which it was storM, he was challenged 
by Mr Lee who, in effect, directed that he return it to the 
cupboard and obtain one from another area closer to the work 
area from which Mr Boycott had come. Mr Boycott was 
offended by what he described as the attitude of Mr Lee because 
Mr Lee did not work in a supervisory capacity and was at that 
time no more than his equal as an employee. 

It is also evident to the Commission that Mr Lee did have 
the right to control Mr Boycott's access to such lugs, but it 
is equally apparent that prior to that event occurring, Mr 
Boycott was unaware that such was the case. The right of 
control held by Mr Lee was confirmed by a supervisor, 
identified as Ms George Ryde, who also confirmed that Mr 
Boycott should obtain a lug from a particular workplace 
located nearer the pikelet packing operation. 

It is after that event that Mr Boycott made his derogatory 
comment to Mr Lee. That in turn led to Mr Lee responding 
physically by pushing Mr Boycott. It is clear from the 
evidence of both Mr Boycott and Mr Lee that as a 
consequence, Mr Boycott fell. I am not satisfied that it is 
completely clear from the events which immediately 
followed, who struck the first blow. But there is no doubt 
that, whether they could be described as blows or not, the 
actions employed by both the protagonists were designed to 
inflict pain on the other to dissuade a continuation of the 
situation. 

I find it strange that Mr George Ryde, a person not 
directly involved in the altercation, but an observer and a 
supervisor, was not called to give evidence in this matter. 
He may have provided an objective view. 



It has been said that the altercation was over in a very 
short space of time. Because of that and the heat of the 
moment, I believe the memories of both Mr Boycott and Mr 
Lee are unlikely to be extremely accurate. 

The Commission is in no doubt that the incident, a 
physical altercation between Mr Boycott and Mr Lee, was 
an act of misconduct by both of them. However, as has been 
argued, that does not automatically mean that termination 
is the result. 

There had been verbal provocation by Mr Boycott, but I 
am equally satisfied that the first physical provocative act 
was that by Mr Lee, to which Mr Boycott responded. What 
is not absolutely clear is whether Mr Boycott responded in 
a defensive or a retaliatory fashion. 

It has been put to the Commission, on behalf of the 
respondent, that it has a policy that fighting will not be 
tolerated and will result in dismissal. It is admirable that 
fighting is discouraged, especially so because, as has been 
correctly put, the employer has a duty of care to its 
employees in relation to providing a safe workplace. Mr 
Vanstyn, the State Manufacturing Manager, said that he 
believed the policy relating to fighting is stated in "some 
sort of policy document". However, it has not been shown 
that either Mr Boycott or Mr Lee knew that such was the 
company policy. I am satisfied that from their actions and 
responses after the incident, both accepted fighting provided 
grounds for termination, but Mr Boycott maintained that for 
his part, termination was not warranted considering the 
circumstances. 

It has been argued by the advocate for the respondent that 
the fact that Mr Boycott has been employed for a period 
approximating 11 years does not in any way grant him the 
licence to do what he did. I agree. It does not, but it has been 
shown that during that 11 years he has been a person who 
did not conduct himself in an aggressive manner. That must 
weigh in his favour. 

It was extremely stupid of Mr Boycott to make any form 
of derogatory comment to Mr Lee, for he did that after a 
supervisor told him Mr Lee had been correct in his approach. 
Mr Lee had the right to stop him removing the lug. But I 
am equally satisfied that the comment made to Mr Lee, 
whether it be either of the two derogatory comments that 
have been suggested, did not warrant, and should not have 
resulted in a physical act by Mr Lee which caused Mr 
Boycott to lose his footing and fall. It is that physical act 
which caused Mr Boycott to respond in a physical way. It 
is clear that he did not endeavour to continue the fracas when 
Mr Ryde intervened. 

Having heard Mr Boycott, I accept him to be both honest 
in his belief of what took place and repentant, and that he 
recognised immediately thereafter that he had been wrong 
in the part he took in the incident. It would appear that he 
bore no continuing malice toward Mr Lee. It is his 
uncontroverted evidence that he attempted to persuade Mr 
Ryde not to take any action against either of them. That 
suggests that it was probably unlikely that he would offend 
in that manner again. He has said on oath that he will not 
re-offend if he regains his employment. 

The Commission is aware that it is a common practice for 
employers to terminate the services of both parties involved 
in a physical altercation. An incident of this nature is always 
a very difficult matter to deal with, but there is an obligation 
open to the employer to determine who is at fault. I accept 
the testimony of Mr Vanstyn that he endeavoured to do that, 
but that in his view both were equally at fault. However, it 
is the Commission's view that there is a distinction. The 
provocation by Mr Boycott was verbal; the response of Mr 
Lee was physical; and in the heat of that moment Mr Boycott 
responded. Thus the Commission is of the view that 
although his conduct constitutes an act of misconduct, it was 
not in the circumstances misconduct which is of such a 
nature that summary dismissal was warranted. I am 
therefore of the view that in so acting to summarily dismiss, 
the employer acted harshly and unfairly towards Mr 
Boycott. 

It is well settled that the remedy is reinstatement or 
re-employment to the position previously held, unless it can 
be shown that there is good cause why that should not occur. 
It has been suggested that the respondent has a mistrust of 
Mr Boycott. However, nothing was put to justify that view 
and I am therefore not satisfied that the mistrust is valid. 

Mr Boycott worked for the employer for a period 
approximating 11 years and there appears to be no occasion 
on which he has similarly transgressed, other than a degree 
of laxness on his part in relation to his own safety. I do not 
make little of that, but I do not believe that is relevant to the 
matter at issue. 

Thus I am satisfied that Mr Boycott should be reinstated 
in his employment in the classification of bread-slicer. It is 
pleaded on behalf of the respondent that the claim that Mr 
Boycott be awarded his wages for the period between his 
dismissal and his reinstatement should be not granted in full. 
Such is put on the basis that the matter first came before the 
Commission, differently constituted, in February this year; 
that at the conclusion of the conference nothing further 
occurred until a Memorandum of Matters for Hearing and 
Determination was issued by the Senior Commission in 
March, almost one month to the day later; that it was not 
until the issuance of the memorandum that the respondent 
employer became aware that the dismissal of Mr Boycott 
was an issue that remained in dispute. Therefore payment 
should be excluded for that period. 

I fail to comprehend the logic of that proposal, particu- 
larly in view of the Commission's decisions regarding the 
right to payment. In essence, had the employer not acted in 
the unfair and harsh manner it did, the employee would have 
continued in employment and received payment throughout. 
Of course, that employee would also have provided a service 
to the employer throughout. 

Additionally there is an obligation on the aggrieved 
employee to endeavour to mitigate the loss and I have no 
reason to doubt the evidence of Mr Boycott as to the 
unsuccessful endeavours he has made to gain alternative 
employment throughout the period. I can therefore see no 
reason to refuse that which is claimed on his behalf. 

I therefore propose to issue the Minutes of a Proposed 
Order, the terms of which I will subsequently make precise. 
In effect, it will order that Mr Boycott be reinstated in his 
employment; that provided Mr Boycott reports for duty on 
Monday next, at a time to be provided by the respondent 
employer, he is to be re-employed as a bread-slicer on and 
from that date; that upon commencing such re-employment, 
his service with the employer shall be deemed to have been 
continuous; and that he be paid the wage he would ordinarily 
be due as a bread-slicer for the period between his date of 
dismissal and re-engagement, excluding penalty payments 
such as shift penalties, etcetera. 

Appearances: Mr A.J. Waddell appeared on behalf of the 
applicant. 

Mr J.N. Uphill appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Tip Top Bakeries 
No. CR 77 of 1993. 

COMMISSIONER C.B. PARKS. 
3 May 1993. 

Order, 
HAVING heard Mr A.J. Waddell on behalf of the Applicant 
and Mr J.N. Uphill on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That provided Mr J. Boycott presents himself for 
duty on Monday, 17 May 1993, he shall be re- 
employed as a Bread Slicer by Tip Top Bakeries; and 
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That re-employment shall commence from the by dividing that minimum weekly wage by the hours 
aforementioned date; and prescribed and adding 20%. 

That upon recommencing employment, the service (3)(a) The weekly wage of employees employed for a 
of Mr J. Boycott shall be deemed continuous; minimum of 40 hours in any one week shall be 

And That Mr J. Boycott shall be paid $5992.00, calculated in accordance with the following: 
being the wages he would ordinarily have been due as Hourly Rate (as per Schedule A) x 40 hours x 
a Bread Slicer, for the period between his dismissal and 92%. 
his re-employment, excluding penalty payments. (b) All overtime for a weekly worker shall be 

(Sgd.) C.B. PARKS, calculated in accordance with subclause (3)(a) of 
[L.$.] Commissioner. this clause and Clause 6.—Overtime." 

J. Carrigg, Registrar. 

UNIONS— 
Application for alteration of 

Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by The Electrical Contractors 
Association of Western Australia (Union of Employers) for 

alteration of registered rules. 

No. 5 of 1993. 
R.C. LOVEGROVE, Deputy Registrar. 

26 March 1993. 
Decision. 

HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements made thereunder have been complied with, I 
have this day registered an alteration to Rule 5—Subscrip- 
tions of the registered rules of the applicant Association in 
the terms of the application as filed on the 24th day of 
December, 1992. 

(Sgd.) R.C. LOVEGROVE, 
[L.S.] Deputy Registrar. 

CORRECTIONS— 

WHEREAS an omission occurred in the publication of the 
provisions of awards and agreements affected by General 
Order No. 415A of 1992 in accordance with s.50(9) of the 
Industrial Relations Act 1979 published in the Western 
Australian Industrial Gazette dated 27 January 1993, 
Volume 73, part 1, sub-part 1, page 4 at page 13, the 
following is published hereunder:— 

"Theatrical Employees Entertainment, Sporting and 
Amusement Facilities (Western Australian Govern- 
ment) Award 1987 No. A28 of 1987. 

16.—Rates of Payment. 
(1) Subject to anything elsewhere provided in this Award 

the minimum rate of payment for the classifications as 
defined in Clause 4.—Definitions, shall be as per Schedule 
A. 

(2) The rates of payment for this Award shall be based 
and calculated on the minimum weekly wage and hours for 
an adult worker as prescribed by the Western Australian 
Industrial Relations Commission and published in the 
Western Australian Industrial Gazette from time to time. 
The minimum ordinary casual hourly rate shall be calculated 

PROCEDURAL DIRECTIONS 

AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. 221 of 1993. 

COMMISSIONER J.F. GREGOR. 
7 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 23rd of February 1993 the 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers' Union of Australia, Western Australian 
Branch and Others (the Unions) filed a Notice of Applica- 
tion in the Registry for Orders. The terms of these Orders 
were subsequently amended during the proceedings which 
were held on the 18th of March 1993 and at the time of 
hearing were in the following form: 

"The Applicants seek an order that the Respondent 
grant leave without pay to any of its employees who 
is nominated by the solicitors for the Applicants for the 
period nominated by the solicitors for the Applicants, 
provided that: 

(a) no more than two employees will be nomi- 
nated to be on leave pursuant to the order at 
any given time; 

(b) only employees who are listed in Exhibit E16 
in Application No. CR716 of 1992 are 
eligible to be nominated; 

(c) the solicitors for the Applicants shall give as 
much notice as practicable to the solicitors 
for the Respondent of the name of the 
nominated employee and the period for 
which leave is required; 

(d) leave shall not be sought for longer than is 
reasonably necessary to enable the employ- 
ees to attend hearings of the Industrial 
Relations Commission in Application No. 
CR716 of 1992. 

The order sought by the applicants would expire at 
the date of the issuing of the final order in Application 
No. CR716 of 1992." 

Some background is necessary for the purpose of these 
Reasons. The Unions and Robe River Iron Associates 
(Robe) are parties to proceedings in Application No. CR 716 
of 1992 which is a matter referred from a conference 
pursuant to Section 44 of the Industrial Relations Act 1979 
(the Act) wherein the Unions seek Orders for the reinstate- 
ment of certain workers whose contracts of service were 
terminated circa December 1992. The employees concerned 
are currently employed by Robe pursuant to Interlocutory 
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Orders which were issued by the Commission on the 15th 
of December 1992 and the 24th of December 1992. 
Application No. CR 716 of 1992 is at hearing and has 
reached the stage where the Unions have dosed their case 
after calling some 19 witnesses in support of the arguments 
they advance. On the 19th of April 1993 the proceedings will 
resume and at that time Robe will put its rebuttal. 

It is because of the circumstances which may arise during 
that time that this application is made. The Unions say that 
they anticipate that Robe, during the course of the hearing, 
will call evidence as to events and procedures in its 
operations during the period leading up to the dismissal of 
the persons who are the subject of Application No. CR 716 
of 1992. It is the Unions' averment that its Counsel will need 
to take detailed instructions in relation to this evidence from 
persons who are both familiar with and who were present 
during the relevant times; this to provide adequate cross 
examination of Robe's v/itnesses. It is said by the Unions 
that the persons most appropriate to provide those instruc- 
tions are those persons who have previously given evidence 
of their experiences on relevant matters during the proceed- 
ings in Application No. CR 716 of 1992. It is further claimed 
by the Unions, and confirmed during hearing on the 18th of 
March 1993, that the persons involved have made applica- 
tions for Leave Without Pay to attend hearings to be held 
in Karratha and that Robe has refused those applications. 

Counsel for the Unions argued that the underpinning 
authority for the Commission to make an Order of the nature 
sought is contained in Section 27(1 )(v) of the Act which 
empowers the Commission to generally give all such 
directions and do all such things as are necessary or 
expedient for the expeditious and just hearing and determi- 
nation of a (the) matter. According to Mr Farrell, of Counsel 
who appeared for the Unions, the exercise of that power is 
called for because of the importance of Counsel being able 
to adequately cross examine witnesses. This is important 
because the matter could come down to questions of 
credibility. In his submissions, Mr Farrell drew to the 
Commission's attention that it was aware of the evidence 
which had been put in Application No. CR 716 of 1992 as 
it was dealing with the issues under that application. To 
reinforce the point he gave an example by reference to page 
661 of the transcript of that application. The application 
sought was not of a broad ranging purpose. Mr Farrell also 
argued that the Orders sought were in effect along the same 
lines as a witness summons and in that context were not 
unusual. 

Robe opposed the application. It is claimed by Mr Dixon, 
of Counsel who appeared for it, that the application must 
founder for a number of important reasons. The most 
significant of which was the effect of the Order, if granted, 
would be to vary the Robe River Iron Ore (Production and 
Processing) Award 1990 (the Award). Mr Dixon adum- 
brated upon his argument by reference to clause 18 of the 
Award, particularly subclause (5) which deals with the 
question of absence from duty other than on leave nominated 
in the Award and by which subclause, workers in the 
circumstances therein described are not paid for the time that 
they are absent. Mr Dixon specifically rejected Mr Farrell's 
suggestion that clause 17 of the Award provides a 
mechanism for the leave. Mr Dixon also argued that clause 
17 is relevant. The clause deals with special leave which is 
only available in the limited circumstances which are set out 
in subclause (1). Further, he says that his suggestions that 
the Commission has no power to grant the Orders have their 
foundation in the decision of the Industrial Appeal Court in 
Robe River Iron Associates v. Amalgamated Metal Work- 
ers* and Shipwrights Union of Western Australia and Others 
(1987) 67 WAIG 723. In that case it was held by the 
Industrial Appeal Court that an Order of the Commission in 
Court Session had the effect of varying Industrial Agree- 
ment No. 10 of 1979 and that in purporting to do so the 
Commission had disregarded Section 43(2) of the Act 
because none of the requirements of that section were met. 
Because this was an award variation as opposed to the 
varying of an agreement. Section 40 is relevant but the effect 
is much the same. Mr Dixon also added a further submission 
that even if the instant application can be seen as an 

application to vary the Award there is still no power to vary 
under Section 27(1 )(v) because of express provisions in the 
Act which set out when and by whom an application may 
be brought for variation. He then referred to Section 40 of 
the Act and drew to the Commission's attention deficiencies 
he says exist in the naming of parties to that Award. The end 
result of which, says Mr Dixon, is that none of the Unions 
party to the instant application are competent to make an 
application to vary. 

Mr Dixon also argued that the ratio of the decision of the 
Industrial Appeal Court in Robe River Iron Associates v. 
Federated Engine Drivers* and Firemens' Union of Western 
Australia (1987) 67 WAIG 315 (the Shovel's Case) is that 
the exercise of powers under Section 27(1 )(v), because it is 
a procedural section, can not and do not extend to the 
Commission varying an award. Particularly, so argued Mr 
Dixon, when there are specific powers in that respect in 
other sections of the Act. Mr Dixon's submissions on what 
he described as the merits were short. In brief, it is suggested 
that the issue of such an Order would destroy or potentially 
destroy management prerogative. 

The opposition by Robe to the issue of these Orders does 
not, in any detail at all, go to the question of merit but to 
the question of power. It is said by Mr Dixon that there are 
two hurdles that the Applicant must overcome to achieve the 
intent of its application. The first deals with the power of 
the Commission to issue an Order which Robe says would 
vary the Award. The second is if such an action is taken 
whether it is permitted under Section 27(1 )(v) of the Act. 
It is said the dicta in the Shovel's Case (op cit) is at point 
and gives authority to the proposition that the section is a 
machinery or procedural provision and can not be relied 
upon in a matter which, in Robe's view, amounts to a 
variation of the Award. 

I first examine the last of the propositions. The Shovel's 
Case (op cit) was a matter decided by the industrial Appeal 
Court in November 1986. It arose out of proceedings which 
were generated by the then Federated Engine Drivers' and 
Firemens' Union (FEDFU) as a result of a decision by Robe 
on the 2nd of October 1986 to man their power shovels with 
only one operator. Previous to this the shovels had been 
manned by two operators. The report of the Industrial 
Appeal Court Reasons relates that as a result of an 
application by the FEDFU under Section 44 of the Act the 
Commission was requested to assist to resolve a dispute. 
The then Chief Commissioner Collier convened a confer- 
ence. He was unable during conferences which were held on 
the 3rd and 6th of October 1986 to effect an end to the 
dispute and he prepared a Memorandum of Matters for 
Hearing and Determination under Section 44 of the Act. 

After the matter had been referred the Chief Commis- 
sioner advised the parties that the referred matter would be 
allocated to the Commission in Court Session and he listed 
the matter, then still before him, for the parties to show cause 
why he should not issue an Interim Order pending the final 
hearing and determination of the dispute. He outlined the 
nature of the dispute and proceeded to deal with the matter 
after he had foreshadowed the terms of that Interim Order. 
In due course an Order was made and its terms were as 
follows; 

"The Commission in Court Session pursuant to the 
powers conferred on it under the (Act) hereby orders: 

(1) That notwithstanding anything to the con- 
trary contained in the Order of the Commis- 
sion dated 21 August 1986 in Application 
No. 758 of 1986 and pending hearing and 
final determination of Application No. 
CR676 of 1986, the respondent shall man 
each P & H 2100 Shovel which is utilised in 
its Pannawonica operations by two persons. 

(2) That the respondent report to the Commis- 
sion on a daily basis the number of shovel 
drivers who report for duty on each shift and 
any incidents of absenteeism and refusal by 
shovel crew members to accept work backs, 
call out and reasonable overtime." 
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It can be seen from Order No. (1) that the purpose of the 
Interim Order was specifically related to the matter which 
would be finally determined, that is the question of manning 
of Robe's P & H 2100 Shovels at Pannawonica. The Order 
No. (l)'s effect was that during the time before the hearing 
and final determination of Application No. CR 676 of 1986 
Robe would be required to man its power shovels with two 
persons. The second Order was not relevant to these instant 
matters. 

In his Reasons for Decision Brinsden J examined those 
sections of the Act which might empower the Commission 
to act in the way it did. On page 316 of the report He 
discussed the terms of Section 44 and the provisions of 
Section 32. He concluded that the Interim Order was not 
made pursuant to any of the powers granted to the 
Commission by Section 32. He formed the conclusion that 
the power the Commission purported to use was one it 
alleged resides in Section 27(l)(v) although the terms of its 
Order did not expressly indicate that. Brinsden J then went 
on to examine similar provisions in the then Commonwealth 
Conciliation and Arbitration Act 1904 and concluded that 
like Section 40 and 41 of that Act, the Act did not confer 
substantive jurisdiction but merely legislated a method by 
which the court in the Federal case, or the Commission in 
this case, could exercise jurisdiction conferred on it by other 
sections. It could not support and it would not support: 

"an order which is in the nature of an interlocutory 
injunction directly dealing with the manner in which 
the parties to an industrial dispute are to continue to 
conduct a facet of the industrial enterprise in which 
they enjointly engaged upon." 

(67 WAIG 315 at 317) 
(emphasis added) 

His Honour went on to say that he could not see that there 
was relevance either directly or indirectly between the Order 
and the expeditious and just hearing of the matter. He had 
positive views on the justification for making the Interim 
Order. In this regard he referred to remarks which were made 
by the Chief Commissioner to the parties that the reason for 
the making of the Order was to hold the status quo until the 
merits could be gone into. This would, according to the 
Chief Commissioner, prevent repercussions throughout the 
whole of the iron industry. Brindsden J concluded that the 
interests of industrial harmony did not imbue the procedure 
adopted by the Commission with legality in that "such an 
order can not find a resting place in Section 27(l)(v)" (See 
67 WAIG 315 at 317). 

As I see it Brinsden J was clearly describing a dichotomy 
in the wording of the Order and its purported intention to 
deal with matters of proceedings and procedure. That is, the 
real purpose was the expeditious hearing and determination 
of the matter with the subsidiary aim of achieving an 
industrial relations result by the prevention of repercussions 
through the industry, not setting a procedure for disposal of 
the claim. It was Brinsden J's characterisation of the 
Commission's real intentions which coloured his assess- 
ment of the intention of the Order and it was those (such) 
intentions that he concluded could not find a resting place 
in Section 27(l)(v), simply because both of those intentions 
do not have as their raison d'etre the machinery of a hearing. 

In the same Decision Kennedy J, in my respectful view, 
comes to a very similar conclusion. At page 319 of the 
Gazette he makes the following observations: 

"With the exception of the powers contained in 
paragraphs (a) and (c), each of the paragraphs prior to 
paragraph (v) deals with evidentiary or interlocutory 
procedural matters, and it is with respect to such 
matters that paragraph (v), in my opinion, also deals. 
The present order bears no relation to the 'hearing' of 
the matter as such. Nor does it, in my view, relate to 
the determination of the matter, "determination" 
representing the final disposition of a matter. (Compare 
the use of the words 'hear' and 'determine' in section 
44(9) of the Act). To hold otherwise would be to give 
the Commission a very great scope for making coercive 
interim orders without any firm criteria and without the 

special procedures required by section 32(4) in the case 
of orders under section 32(3)(c)(i). 

What the Commission was seeking to do here was 
to make such an order as would have been authorised 
by the terms of section 32(3)(c)(i), in the absence, 
however, of any express power. The present order, in 
my view, requires an express power if it is to be 
sustained. Section 27(1) is concerned with the method 
by which the Commission exercises jurisdiction al- 
ready conferred on it, and does not confer substantive 
jurisdiction—see the Gas Employees Awards and 
Agreements Case (1948) 61 CAR 200." 

(67 WAIG 315 at 319) 
It can be seen from the citation above that Kennedy J gave 

much the same type of attention to the purpose of the 
Commission in Court Session's Interim Order as did 
Brinsden J. He concluded the Interim Order did not relate 
to hearing nor did it relate to the determination of the matter, 
that is the final disposition of it. An important observation 
was that Kennedy J said that to hold otherwise would be to 
give the Commission a great scope for making coercive 
interim orders without firm criteria and without the special 
procedures required by Section 32 of the Act. He concluded 
that what the Commission tried to do was make an order 
which would have been otherwise authorised by Section 
32(3)(c)(i). He then concluded: 

"The present Order in my view requires an express 
power if it is to be sustained. Section 27(1) is concerned 
with the method by which the Commission exercises 
jurisdiction already conferred on it. It does not confer 
substantive jurisdiction." 

(67 WAIG 315 at 319) 
I think it can reasonably be concluded from both of the 

decisions of the Justices that their complaint about the order 
of the Commission is that it sought, on an interim basis, to 
deal with matters which were the substance of the 
application to be determined and because it did so it was not 
designed to deal with procedural or machinery matters. It 
was dealing, incorrectly so they found, with the application 
of powers which were clearly located in other parts of the 
Act. 

In my view, the Shovel's Case is clearly distinguishable 
from the instant application. This is an application which is 
designed for the purpose of achieving for Counsel represent- 
ing the Applicant Unions attendance at the hearing of 
persons who are capable by their experience, of giving them 
appropriate instructions during cross examination of wit- 
nesses who may be called by Robe. The Order does not 
touch in any way at all upon matters which are at the centre 
of those issues which are referred for hearing and 
determination in Application No. CR 716 of 1992. The 
matters in that application, which are for determination by 
the Commission, allege the unfair dismissal of certain 
persons whose names are listed on the amended schedule. 
The purpose of Application No. 221 of 1993 is therefore 
clearly and manifestly different to the purpose of Applica- 
tion No. CR 716 of 1992. In my view, the application is a 
procedural application. It is being embarked upon the 
Applicants, so they say, for the purpose of ensuring that it's 
Solicitors get an appropriate opportunity to put the best case 
possible for the Union Applicants by having available those 
persons who are most able to provide instructions which 
would facilitate an adequate cross examination of the 
respondent's witnesses. 

As mentioned by Mr Farrell during his submissions the 
Commission as constituted, constitutes the Commission for 
the purposes of Application No. CR 716 of 1992 and is 
therefore entitled to take into account knowledge gained in 
that matter as clearly this application refers to the conduct 
of that application. During the hearing of Application No. 
CR 716 of 1992 it is clear that the respondent, Robe, has had 
available to it during its cross examination of witnesses for 
the Unions a variety of persons who, on the Commission's 
own observation, spoke with Counsel from time to time 
during the cross examination process. It can only be 
assumed, and it is a reasonable assumption, that those 
conversations which occurred during that cross examination 
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were likely to be for the purpose of instructing Counsel. The 
Applicant Unions ask for no more. The form of their Order 
seeks to diminish the impact of any absence of persons who 
could be released under its terms if it were granted upon the 
operations of Robe. 

I conclude on the basis of the above analysis that the 
Shovel's Case {op cit) can be distinguished; that Application 
No. 221 of 1993 is genuinely an application which deals 
with the procedure for a hearing of a matter and that the 
powers in Section 27(1 )(v) of the Act are available to be 
applied by the Commission to underpin an Order of such a 
nature. 

The next question that arises is whether issue of such an 
Order would vary the Award. Robe relies upon the decision 
of the Industrial Appeal Court in Robe River Iron Associates 
v. Amalgamated Metal Workers' and Shipwrights Union 
and Others {op cit). That case dealt with the question of paid 
Union meetings, ultimately the Industrial Appeal Court 
found that the decision of the Commission in Court Session 
amounted to a variation of an Industrial Agreement and such 
a variation was not permitted without the proper application 
of Section 41 of the Act; that therefore the foundation for 
the exercise of the jurisdiction to vary the Agreement did 
not exist. This happened because the Commission at first 
instance misconstrued the nature of the application before 
it and misconstrued the effect of the Order under appeal. 

Mr Dixon says this dicta is at point. He submits the instant 
claim amounts to a variation of an Award because it places 
an obligation on the employer to pay moneys to an employee 
whilst the employee is not at work and there was no express 
provision dealing with that. Questioned by the Commission, 
he amended the ground to 'the imposition of an entitlement 
to an employee to be absent from work when his employer 
requires him to be in a normal course to be at work.' 

Mr Dixon referred the Commission to the provisions of 
clause 17 and 18 of the Award. He advanced the proposition 
that between them those clauses covered the field, as it were, 
of leave which can be taken under the Award. For instance, 
clause 17 deals with a number of categories of leave without 
pay, for example leave without pay for bereavement leave, 
for attendance at chiropractors and for a worker to be absent 
during an illness of a spouse or child. Clause 18 provides 
that there would not be any payment for unauthorised leave. 
As 1 understand it the point of the argument is that the Award 
is exhaustive in respect of leave without pay and that the 
grant of the Order would create another category of leave, 
and therefore vary the Award. 

In my view, the decision of the Appeal Court in Robe 
River Iron Associates v. Amalgamated Metal Workers' and 
Shipwrights Union {op cit) is distinguishable. That case 
dealt with an attempt by the Commission to permanently 
amend the applicable industrial legislation as it concerned 
paid Union meetings. Because it was so intended and 
Section 43(2) was not properly applied, the application ran 
foul of a procedure that the Act puts in place for the 
Commission to follow in such circumstances. In my view, 
that decision is silent on the effect upon an award in 
circumstances such as the one present which does not 
provide for any permanent adjustment between the parties, 
if at all. I say "if at all" because it is clear that there are 
categories of leave which may be granted under the terms 
of the contract of employment, albeit discretionary to the 
employer, which would allow for leave without pay in 
circumstances that are different to any of those which are 
set out in the Award and to which I have referred above. 

An example of this can be gained from the proceedings 
in Application No. CR 716 of 1992, an application which 
I have mentioned previously. During the evidence from the 
Unions in that case an example of a leave which had been 
granted by Robe that prima facie has no specific head of 
identification under the Award was discussed during the 
evidence of Mr David Rex Chumside. During his evidence 
it was revealed that he had leave to attend upon tribal matters 
involving the initiation of his nephew. He had embarked 
upon that leave in circumstances which are not relevant here 
but in due course his evidence was that he was granted leave 
for attendance upon his tribal responsibilities. Whether that 
was leave with pay or leave without pay is beside the point. 

It is indicative that different categories of leave may be 
taken under the Award, albeit at the discretion of the 
employer, other than those which are set out within the 
Award itself, an Award which is said by Mr Dixon to 
exhaustively provide for any type of leave which can be 
taken and, by inference, granted. It is my conclusion that the 
application either does not vary the Award or if it does, it 
does not do so in a way which runs foul of the ratio in Robe 
River Iron Associates v. Amalgamated Metal Workers' and 
Shipwrights Union {op cit). 

For the reasons I have set out above I intend to issue 
Orders in the form of the Amended Schedule to the 
Applicant's claim. The parties can speak to the minutes of 
proposed Order at 9:00am on Thursday the 8th of April 
1993. 

Appearances: Mr R. Farrell, of Counsel, and later Mr R.R. 
Le Miere, of Counsel, appeared for the Applicants. 

Mr H.J. Dixon, of Counsel, and with him Mr P. De Zwart, 
of Counsel, appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. 221 of 1993. 

COMMISSIONER J.F. GREGOR. 
14 April 1993. 

Order. 
HAVING heard Mr R. Farrell, of Counsel, and later Mr R.L. 
Le Miere, of Counsel on behalf of the Applicants and Mr 
H.J. Dixon, of Counsel, and with him Mr P. De Zwart, of 
Counsel on behalf of the Respondent, the Commission, 
pursuant to the powers contained in Section 27(l)(v) of the 
Industrial Relations Act 1979 hereby orders— 

(1) That Robe River Iron Associates grant Leave 
Without Pay to any of its employees nominated 
to the Respondent's Solicitors by the Solicitors for 
the Applicants in Application No. CR 716 of 1992 
for the period nominated by the Solicitors for the 
Applicants provided that: 
(a) an employee so nominated shall be released 

from his/her workplace as soon as practicable 
after the nomination of such employee and 
after the employee has filled out the appropri- 
ate form recording his/her absence for admin- 
istration purposes; 

(b) no more than two employees will be nomi- 
nated to be on leave pursuant to the Order at 
any given time; 

(c) only employees who are listed in Exhibit El6 
in Application No. CR 716 of 1992 are 
eligible to be nominated and the nomination 
of employees to be in attendance at the 
hearings of the Industrial Relations Commis- 
sion in Application No. CR 716 of 1992 in 
Karratha, Western Australia at any particular 
time in accordance with this Order shall only 
be in respect of employees who were 
interviewed by such of the Respondent's 
witnesses testifying at such time; 

(d) the Solicitors for the Applicants shall give 
such notice as practicable to the Solicitors for 
the Respondent of the names of the nomi- 
nated employees and the period for which 
leave is required; 

(e) leave shall not be sought for longer than is 
reasonably necessary to enable such employ- 
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ees to attend hearings of the Industrial 
Relations Commission in Application No. 
CR 716 of 1992 in Karratha, Western 
Australia. 

(2) That either party may apply by motion to vary the 
terms of this Order during its currency. 

(3) That this Order will expire at the date of the 
conclusion of the hearing of witness evidence 
from Robe River Iron Associates in Application 
No. CR 716 of 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Arthur Frederick Palmer 

and 

Metro Radiators Pty Ltd. 

No. 302 of 1993. 

COMMISSIONER C.B. PARKS. 

16 April 1993. 
Order. 

WHEREAS on 17 March 1993 a Notice of Application was 
filed in the Commission wherein the applicant seeks the 
production of documents in relation to application No. 95 
of 1993, pursuant to Regulation 80 of the Industrial 
Relations Commission Regulations 1985; and 

Having heard Mr T.C. Crossley on behalf of the Applicant 
and Mr P. Mullally (of counsel) on behalf of the Respondent, 
in chambers on 8 April 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That Metro Radiators Pty Ltd shall produce to the 
applicant's agent no later than 29 April 1993, at the 
offices of Patrick Mullally & Co, the documents and 
copies thereof, as specified hereunder— 

(1) All butts of cheques issued by Metro Radia- 
tors Pty Ltd, endorsed with the words 
"wages" and/or "loans", made out to: 

(a) Cash with the name of A. Palmer; or 
alternatively 

(b) Cash with the name of A. Palmer and 
other workers; or alternatively 

(c) A. Palmer. 

(2) Any bank statements which disclose details 
relating to the cheque butts endorsed in a 
manner described in order (1) hereof; pro- 
vided that Metro Radiators Pty Ltd may 
conceal information contained in any such 
bank statement which does not relate to the 
aforementioned cheque butts. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

JOINDER/CONCURRENCE OF 
PARTIES— 

Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

Hon Minister for Works. 
No. 601 of 1993. 

Building Trades (Government) Award 1968. 
No. 31A of 1966. 

COMMISSIONER A.R. BEECH. 
7 May 1993. 

Order. 
WHEREAS The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia— 
Western Australian Branch has applied for an order pursuant 
to section 38 of the Act for it to be named as a party to the 
Building Trades (Government) Award 1968; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Ms M. Tome on behalf of the Applicant 
and Mr J.A. Lange on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Building Trades (Government) Award 
1968, be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Following Schedule "C"— 

Hospital Environment Allowance insert Schedule "D"— 
Parties Bound. 

2. Schedule C: Following this Schedule insert the 
following: 

Schedule D—Parties Bound. 
The following organisations are parties to this award: 
The Construction, Mining, Energy, Timberyards, Saw- 

mills and Woodworkers Union of Australia—Western 
Australian Branch 

The Australian Builders' Labourers' Federated Union of 
Workers—Western Australian Branch 

Building Trades Association of Unions of Western 
Australia (Assocaition of Workers) 

The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers 

The Operative Plasterers and Plaster Workers Federation 
of Australia (Industrial Union of Workers) Western Austra- 
lian Branch 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

HPC Pty Ltd and Others. 
No. 408 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Commercial, Social and Profes- 
sional Services) Award No. 14 of 1972 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the title Schedule "A", and insert in lieu 
thereof— 

Schedule "A" Respondents 
B. Add after the title Schedule "A" Respondents, 

the following new titles— 
Schedule "B" Awards Replaced 

Schedule—Named Union Party 
2. Schedule "B" Awards Replaced: Add after this 

schedule the following new schedule— 
Schedule—Named Union Party. 

The Federated Clerks' Union of Australia, Industrial 
Union of Workers, W.A. Branch is a named party to this 
Award. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title Schedule A 

and insert in lieu thereof— 
Schedule—Named Union Party 

2. Clause 34.—Award Modernisation (Enterprise Agree- 
ments): Insert after this clause the following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Fremantle Bailiff and Others. 
No. 410 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Bailiffs' Employees) Award 1978 
be varied in accordance with the following Schedule 
and that such variation shall have effect from 6 May 
1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Adelaide Timber Co. Ltd and Others. 
No. 409 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks (Timber) Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the title Schedule 

of Respondents, the following new title— 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to 
this Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

T.V.W. Ltd and Others. 
No. 407 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
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Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Commercial Radio and Television 
Broadcasters) Award of 1970 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the title Schedule A. 
B. Add after the number and title 34. Award 

Modernisation (Enterprise Agreements), the fol- 
lowing new title— 

Schedule—Named Union Party 
2. Clause 34.—Award Modernisation (Enterprise Agree- 

ments): Add after this clause the following new schedule— 
Schedule—Named Union Party. 

The Federated Clerks' Union of Australia, Industrial 
Union of Workers, W.A. Branch is a named party to this 
Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

A.G.C. Ltd and Others. 
No. 413 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Credit and Finance Establish- 
ments) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Wormald Security and Others. 
No. 412 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industiy of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Control Room Operators) Award 
1984 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the title Schedule 

"B"—Enterprise Agreement—Wormald 
Security Australia Pty Ltd, the following new title— 

Schedule—Named Union Party 
2. Schedule "B"—Enterprise Agreement—Wormald 

Security Australia Pty Ltd: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 34. Award Modernisation (Enterprise Agreements), the 
following new titles— 

Schedule of Respondents 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

R.C. Sadlier Ltd and Others. 
No. 414 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Customs and/or Shipping and/or 
Forwarding Agents) Award be varied in accordance 
with the following Schedule and that such variation 
shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Add after the title Schedule 

of Respondents, the following new title— 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Hotels, Motels and Clubs) Award 
1979 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
6 May 1993. 

(Sgd.) C.B. PARKS, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Co-operative Bulk Handling Ltd. 
No. 415 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
Mr M.P. Sandy on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Grain Handling) Award, 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the title Appen- 

dix—Classification Structure Transition/Implementation, 
the following new titles— 

Schedule of Respondents 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Schedule. 
1. Clause 2.—^Arrangement: Add after the number and 

title 34. Breakdowns, the following new titles— 
Schedule of Respondents 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
' Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

R.A.C. of W.A. (Inc). 
No. 417 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondent and Chamber 
of Commerce and Industry of Western Australia, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks' (R.A.C. Control Room Officers) 
Award of 1988 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

White Sands Motor Hotel and Others. 
No. 416 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, the 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 33. Avoidance of Industrial Disputes, the following new 
title— 

Schedule—Named Union Party 
2. Clause 33.—Avoidance of Industrial Disputes: Add 

after this clause the following new clause— 
Schedule—Named Union Party. 

The Federated Clerks' Union of Australia, Industrial 
Union of Workers, W.A. Branch is a named party to this 
Award. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Swan Brewery Co. Ltd. 
No. 411 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Boans Limited and Others. 
No. 420 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Wholesale and Retail Establish- 
ments) Award No. 38 of 1947 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Swan Taxis Co-op Ltd and Others. 
No. 419 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Taxi Services) Award of 1970 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 34. Award Modernisation (Enterprise Agreements), the 
following new titles— 

Schedule of Respondents 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the number and 

title 36. Award Modernisation (Enterprise Agreements), the 
following new title— 

Schedule—Named Union Party 
2. Clause 36.—Award Modernisation (Enterprise Agree- 

ments): Insert after this clause the following new schedule— 
Schedule—Named Union Party. 

The Federated Clerks' Union of Australia, Industrial 
Union of Workers, W.A. Branch is a named party to this 
Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Fremantle Hospital and Others. 

No. 607 of 1993. 
Engine Drivers (Government) Award 1983. 

No. A 5 of 1983 
COMMISSIONER A.R. BEECH. 

7 May 1993. 
Order. 

WHEREAS The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia— 
Western Australian Branch has applied for an order pursuant 
to section 38 of the Act for it to be named as a party to the 
Engine Drivers (Government) Award; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Ms M. Tome on behalf of the Applicant 
and Mr J.A. Lange on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 



on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Engine Drivers (Government) Award, be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from 
today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Home Building Society and Others. 
No. 421 of 1993. 

COMMISSIONER C.B. PARKS. 
10 May 1993. 

Schedule. 

1. Clause 2.—Arrangement: Following clause 25.— 
Maternity Leave delete the heading Schedule of Respon- 
dents and insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 25.—Maternity Leave: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch. 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms M. Vincent on behalf of the Respondents and the 
Chamber of Commerce and Industry of Western Australia, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Permanent Building Societies (Administra- 
tive and Clerical Officers) Award, 1975 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from 6 May 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Aid after the number and 

title 34. Home Building Society—Classification Structure 
and Rates of Pay, the following new titles— 

Schedule of Respondents 
Schedule—Named Union Party 

2. Schedule of Respondents: Add after this schedule the 
following new schedule— 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

Hamersley Iron Pty Limited 
No. 610 of 1993. 

COMMISSIONER G.L. FIELDING. 

4 April 1993. 

HAVING heard Miss M. Tome on behalf of The Construc- 
tion, Mining, Energy, Timberyards, Sawmills and Wood- 
workers Union of Australia—Western Australian Branch; 
Mr A. Sommerville as Intervenor for The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers; Mr F. Logan as Intervenor for the Metal and 
Engineering Workers' Union—Western Australia; and Mr 
A.N. Cameron on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

State Energy Commission of Western Australia. 
No. 578 of 1993. 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

State Energy Commission of Western Australia. 
No. 616 of 1993. 

State Energy Commission of Western Australia Wages and 
Conditions Award 1988. 

No. A1 of 1989. 
COMMISSIONER O.K. SALMON. 

27 April 1993. 
Reasons for Decision. 

THE COMMISSIONER: These two applications come to 
the Commission by way of applications by unions to be 
joined to the State Energy Commission of Western Australia 



Wages and Conditions Award 1988. No objection to these 
applications is raised by SECWA. 

The unions make their claims because they are not certain 
of their standing as parties to the award. Their uncertainty 
arises because of a decision of the Industrial Magistrate in 
matter numbers 31 and 32 of 1993 in which the Magistrate 
struck out the complaints on the grounds that the complain- 
ant union lacked standing to bring the complaint because it 
was not named as a party to the award. 

Clause 3 of the award defines its scope in the following 
terms: 

3.—Scope. 
This award shall apply to all wages employees 

employed by SECWA in the classifications detailed in 
this award and shall be binding upon the— 

State Energy Commission of Western Australia 
Amalgamated Metal Workers Union of West- 

em Australia 
Australasian Society of Engineers, Moulders 

and Foundry Workers, Industrial Union of Work- 
ers, Western Australian Branch 

Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch 

Australian Electrical, Electronics Foundry and 
Engineering Union (Western Australian Branch) 

Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service & Miscellaneous 
W.A. Branch 

Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of 
Workers 

Operative Plasterers and Plaster Workers Fed- 
eration of Australia (Industrial Union of Workers) 
Western Australian Branch 

Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

Transport Workers' Union of Australia, Indus- 
trial Union of Workers, Western Australian 
Branch 

Clause 6.—Definitions, in (d), defines "Union" as 
meaning "any of the registered organisations party to this 
award as detailed in Clause 3.—Scope hereof, (emphasis 
added) 

Section 37(1) of the Industrial Relations Act 1979 
provides: 

An award has effect according to its terms,... 
Section 38(1) of that Act provides: 

The parties to proceedings before the Commission 
in which an award is made,..., shall be listed in the 
award as parties to the award. 

In my opinion, since by its terms as contained in the scope 
clause the award is binding on the organisations listed in that 
clause, including the applicant organisations in the matter 
presently under consideration, all of those organisations are 
parties to the award in accordance with s.38(l) of the Act. 
Furthermore, my opinion is confirmed by Clause 6(d) of the 
award which makes clear that which might not have been 
so clear from Clause 3 alone. 

It follows that the orders sought by the applicants are 
unnecessary and my decision is that the applications be 
dismissed. 

Appearances: Ms K. Digwood appeared on behalf of the 
FMWU. 

Ms M. Tome appeared on behalf of the CMETU. 
Mr N. Fry appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia. 

W.A. Branch 
and 

State Energy Commission of Western Australia. 
No. 578 of 1993. 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

State Energy Commission of Western Australia. 
No. 616 of 1993. 

COMMISSIONER O.K. SALMON. 
27 April 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
and Ms M. Tome on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch and Mr N. Fry on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred under the Industrial Relations Act 1979 
hereby orders— 

That the applications be dismissed. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

SCM Chemicals. 
No. 589 of 1993. 

Titanium Oxide Manufacturing Award 1975 
No. 8 of 1975. 

COMMISSIONER G.L. FIELDING. 
6 May 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Mr C. Mitchell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Titanium Oxide Manufacturing Award 
1975 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 3rd day of September, 1984. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and title 

"25. Maternity Leave" add the following new number and 
title as follows— 

26. Named Parties 



2. Clause 25.—Maternity Leave: After this clause add the 
following new clause as follows— 

26.—Named Parties. 
The Federated Miscellaneous Workers' Union of Austra- 

lia, W.A. Branch 
SCM Chemicals 

PUBLIC SERVICE APPEAL 

Board- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lawrence M. 

and 
Honourable Minister for Community Development. 

No. PSAB 22 of 1992. 
PUBLIC SERVICE APPEAL BOARD. 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR H. FARRAR—MEMBER. 

MR A. MARSHALL—MEMBER. 
29 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an appeal by Mr M. against 
the decision of the Minister for Community Services to 
dismiss him summarily from his employment as a Group 
Worker at the Longmore Remand Centre. The dismissal was 
effected on 11 December 1992 and it arose from an incident 
which occurred at the workplace on 1 November 1992. 

The evidence upon which the employer's decision was 
based is well documented in an exhibit book prepared and 
presented to the Board jointly by the advocates for the 
Appellant and the Respondent. It is not our intention to 
canvass the evidence in detail because there are questions 
of confidentiality involved and the background circum- 
stances are well known already to those persons who have 
a legitimate interest in these proceedings. 

Shortly after 8.00pm on the Sunday evening in question, 
some four members of a group of eight, juvenile, male 
detainees, who were in a Living Skills room at the Centre, 
overpowered the female Group Worker who was supervising 
them. They took her keys, pushed her into a storeroom, put 
the key into the main door so as to preclude it being 
unlocked from outside and attempted to break out of the 
building by breaching an exterior wall via the rear window 
of the toilet adjacent to the main room. The Group Worker 
braced herself against the storeroom door to keep the boys 
from reaching her again and by dint of disconnecting a video 
machine in the storeroom and banging on the wall she was 
able to draw attention to the fact that something was amiss. 

An emergency call was broadcast on the two-way radios 
carried by staff and in a short time ten, male Group Workers 
converged on the trouble spot. Four of them went outside 
the Centre to the rear of the Living Skills room so as to 
apprehend any of the miscreants who might succeed in 
escaping through the toilet window. The rest of the staff 
group attempted to gain entry to the room, at length doing 
so by breaking down the top of the door with a battering ram, 
available for the purpose. As soon as entry was effected, the 
four Group Workers on the outside made their way back to 
the door of the room to join the others in subduing and 
dealing with the trouble-makers. 

The four would-be escapees were restrained and held in 
a prone position face-down on a sandy grassed area, then 
progressively removed from the scene and locked away in 
cells. Three Group Workers were required to move each of 

the boys. The whole incident encompassed a time span of 
fifteen to twenty minutes at most. There was enormous noise 
and confusion throughout. There were several other Group 
Workers who were not directly involved in the incident 
through being unable to leave their particular places of duty. 
Three of these observed some parts of the commotion 
outside the door of the Living Skills room. Each of them in 
varying degree was able to swear to having seen the 
Appellant strike one of the prone boys on the lower back 
with what was clearly, on the evidence, a baseball bat. 

Ms H. was so disturbed by what she had seen that she 
approached the Superintendent that same evening and 
reported the striking incident. There were complaints by the 
detainees of rough treatment so the Superintendent re- 
quested Mr Grocott, his opposite number from Riverbank, 
to conduct an enquiry into the allegations. Mr Grocott 
conducted interviews with three of the four complainant 
detainees, two other detainees, four Group Worker wit- 
nesses, one of whom was the Acting Senior at the time, the 
Nursing Sister and three Group Workers against whom 
complaints had been directed. 

The Appeal Board has heard sworn testimony from five 
of the eight staff members who were interviewed by Mr 
Grocott and from four other Group Workers, as well as Mr 
P. Bartholomew who at the relevant time was Executive 
Director of the Youth Justice Bureau and who made the 
recommendation to dismiss, acted upon by the Minister. 

Mr Grocott was dealing with complaints that the appellant 
had assaulted three detainees with the baseball bat, that Mr 
A. had threatened and abused some of the boys and that Mr 
D. had threatened and possibly assaulted one of the boys. 
It is useful to reproduce extracts from Mr Grocott's report 
because it has influenced the Board's thinking in reaching 
our final decision on this appeal. 

To be noted also are the facts that whilst there are 
many similaraties (sic) in staff and detainee versions 
of the events, there are quite a number of discrepancies. 

Similarities which are present in almost every 
version is the fact that Group Worker Lawrence M. was 
present with a baseball bat; 

that boys were placed in the prone position with 
standard P.S.U. holds applied; 

that they were on the ground near the trampoline; 
that there was a lot of noise, swearing and confusion 

among staff members (one staff witness did not note 
this). 

Dissimilarities relate to the number of blows 
allegedly struck by Mr M. with a baseball bat to T. and 
A. 

There is also a discrepancy about the severity of 
those blows when one looks at the statements of 
witnesses, e.g.. One witness, Mr W., described the 
blows as "a couple of whacks on the back of the leg". 
He states that he saw no malicious intent or vicious- 
ness. However, Ms H. describes the blows struck as 
"Two hard blows". 

Of note also is the fact that both these boys allegedly 
struck by Mr M. complained of being struck one blow 
each. 

FINDING REGARDING MR M. 
1) I am satisfied that the allegations that Mr M. 

carried a baseball (sic) in the quad and in the Leisure 
Skills room on the evening of Sunday November 1, 
1992 are correct. 

2) I believe that Mr M. did strike blows to both A. 
and T. 

3) I am uncertain as to the number of or the severity 
of those blows. 

4) I am satisfied that both A. and T. were restrained 
and in the prone position when these blows were struck. 

5) I believe that Mr M. did strike Y. whilst he was 
restrained and in the prone position. I believe this 
assault took place in the Leisure Skills room. 
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However, no staff witnesses have corroborated Y's 
allegation, note: I have only interviewed staff members 
who either volunteered information or whose names 
were given to me by Mr Bayman. This allegation, 
therefore is not corroborated. 

FINDINGS 
FINDING REGARDING MR D. 
I believe that Mr D. may have used the words 

complained about by P. ie "one move and I'll break 
it" (see P's statement). 

However, whilst I believe that P. was kicked (see Ms 
H's statement) and had a foot placed on his face with 
undue force I am not satisfied as to who did this. 

I have had Riverbank P.S.U. demonstrate the hold 
allegedly used. I believe that it would be impossible for 
the restraining Group Worker to restrain a person in the 
way described and at the same time place a foot on the 
restrained person's face. 

Again Sr C. is not certain that the injuries to P's face 
were caused by foot pressure and ground resistance to 
opposite sides of P's face. 

My belief is that the injuries were caused in the way 
outlined above. I reiterate, I cannot place the responsi- 
bility for this. 

Further, it must be remembered the Mr D. was 
assisted in restraining P. whilst he was prone in the 
quad. That person may have been Mr C. or it may have 
been Mr A. It also may have been neither of these two. 

I do believe that the degree of force in restraining P. 
once he was subdued, was unduly excessive. I also 
believe that the degree of force was used in moving P. 
from the quad to the security area was excessive (see 
statements by P. and Mr Z.—the references—'walk 
him"). 

FINDINGS REGARDING MR A. 
There is no corroborating evidence to support A's 

allegation that he was threatened by Mr A. with a 
walkie talkie radio. 

Likewise, there is no corroborating evidence to 
support Y's allegations that he was abused in a most 
intemperate and ludicrous way (see Y's statement). 

However, at the same time, I have no reason to 
disbelieve Y. His story has been told to me twice and 
I found him to be reliable. 

Similarly, I have no reason to disbelieve A's 
allegation. 

GENERAL 
From the interviews conducted (13 in total) it is 

conclusive that a lot of confusion took place during the 
attempt by the four boys to break out of Longmore 
Remand Centre. This confusion was heightened by 

1) Very real concern for the well being of a Group 
Worker colleague. Her state of health was of great 
concern to all staff, especially those breaking down the 
door of the Leisure Skills Room. 

2) Confusion was heightened also by the fact that: 
a) Longmore Remand Centre A/Senior Group 

Worker, Mr Z. was not present to take charge of the 
situation for perhaps Five (5) minutes. By this time it 
seems that others—probably from Longmore Training 
Centre had taken charge. 

b) That a very excessive degree of force—a battering 
ram—was used to smash open the door of the Leisure 
Skills Room whereas a key could have been used to 
open a grille, thus making it easy to smash open the 
Lexon viewing pane, (see Mr W's statement). 

c) It would seem that because the Longmore Remand 
Centre Groupworkers (probably four (4) of them) went 
outside to prevent escape that they became subservient 
to Longmore Training Centre Group Worker's (sic) 
when they returned to the quad. i.e. by this time 
Longmore Training Centre Group Worker's (sic) were 
controlling the situation. Admittedly Mr Z. was present 

by this time but he was a latecomer, arriving as the door 
was about to break in. 

3) a) Credit must be given to all those staff who did 
rescue Ms A. and who did gain control of the boys 
attempting to break out. This part of the situation was 
well controlled with the four boys being quickly 
subdued once staff were in the Leisure Skills Room. 

b) Credit must also be given to those staff members 
who very effectively controlled their own groups, thus 
preventing any possibility of an escalation of the 
problem, ie. Ms H., Ms B., and Mr W. Ms H. in 
particular is to be commended because she had two 
older boys present who were witnesses to the alleged 
events in the quad. 

4) I have grave concerns about staff members who 
must have been present when the alleged blows were 
struck. These are the people who would have been 
holding A., T. and Y. 

These people, whose identity I am not certain of, 
have not come forward to either verify or refute the 
allegations. The fact that these allegations have been 
made is well known. 

5) I have concerns about a system which was 
recently planned by Longmore Remand Centre in 
relation to hostage situations but which was not put into 
effect. This occurred because of a failed radio, 
Longmore Remand Centre staff going outside the 
centre and Longmore Training Centre staff not being 
aware of the planned procedure. 

6) I express concern about a planned procedure 
whereby a Senior Groupworker in Longmore Remand 
Centre as I understand it, is supposed to accompany 
P.S.U. staff on a code 1 alert. This did not happen 
because Mr Z. was left with a group of boys whilst the 
R.A.D. was relieving elsewhere. This seems to be due 
in part to a high number of detainees requiring medical 
treatment at that time, and perhaps high numbers in the 
centre. A failed radio (Mr Z's) also contributed to this 
problem. 

RECOMMENDATIONS 
1) The matter of Mr M is one for further discussion 

after assessment of this report. 
2) That the identities of other staff members be 

sought. 
a) Which staff members restrained A., P. and Y (the 

latter after Mr Z. swapped over). 
b) Which staff members removed Y. from the Living 

Skills room to the security area. 
c) Which staff member assisted Mr D. restraining P. 

in the quad area. 
3) That all "weapons", especially those of an ad hoc 

nature, be removed from Longmore Remand Centre 
e.g. bats-cricket and baseball, rakes, spades and sticks. 
Batons are also present for P.S.U. training. Their use 
should be banned because they are not condoned by the 
youth Justice Bureau or the D.C.S. as predecessor. If 
batons are to be condoned (in conjunction with riot 
shields) proper training should be provided in their 
correct use. 

4) That working relationships and rules be drawn up 
in respect to possible future situations of a like nature 
in both Longmore Remand Centre and Longmore 
Training Centre. In this way each centre's staff will 
know exactly what their specific tasks are and who is 
in charge. 

5) That staff be taught that brief planning is more 
advantageous than ill considered actions, e.g. the use 
of a key Vs the use of a battering ram. 

6) That staff be reminded that the force used to 
restrain boys in any situation not be excessive and that 
unnecessary pain not be inflicted. It seems that both 
factors were present in respect of all boys on the night 
of November 1. 
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7) Being cognisant of Sr C's statement that she 
called for A. and Y. at 0700 on November 2 but did not 
see them till 1345 that day I recommend that medical 
requirements in situations such as this be attended to 
immediately, i.e. where boys have complained of 
physical assault by staff. There should be no reason 
whereby 'cover ups' could be alleged. 

8) That all staff be provided with and be required to 
wear identification badges. 

9) That feedback about the outcome of this inquiry 
be given to all Longmore Remand Centre and 
Longmore Training Centre staff A.S.A.P. after the 
findings and recommendations are considered. 

C H GROCOTT 
SUPERINTENDENT 
RIVERBANK 
NOVEMBER 9, 1992 " 

Following the report of 9 November, Mr Grocott met on 
13 November with Mr M., who had been on sick leave, to 
present his findings resulting from the investigation. Mr 
Grigoroff of the C.S.A. accompanied Mr M. who appeared 
disorientated. An opportunity was offered to Mr M. to 
postpone the meeting but he chose to continue. He was 
invited to respond in writing to the allegations by 19 
November. 

On 18 November, the employer received a statement 
dated 16 November, from Mr M. He said he did not recall 
striking either of the boys or carrying a baseball bat; he 
recalled carrying a baton but could not recall when he 
discarded it. 

On 24 November, Mr Bartholomew wrote to Mr M., 
advising that his response was unsatisfactory and a 
recommendation to the Minister for his dismissal was being 
considered. He was invited to remain on annual leave and 
to make further response by 27 November. 

On 27 November in a further written response, Mr M. 
reiterated that he did not recall striking the clients with a 
baseball bat. He blamed his lack of recall on the pace of 
events and suggested his loss of memory was due to stress. 
He attached a letter from a clinical psychologist at INDRAD 
Services who suggested an explanation for his memory loss 
and indicated that he had attended five treatment sessions 
from 4—26 November. 

On 7 December, the Director, his Assistant Director, and 
Mr P. Andrew, the Senior Industrial Relations Officer, met 
with Mr M. and Mr Grigoroff. Mr Bartholomew advised that 
he intended to recommend dismissal and Mr M. was given 
further opportunity to respond. His position was essentially 
unchanged except that under questioning he could remember 
many specific details of the incident but could not recall any 
striking. Mr Bartholomew considered that no new evidence 
or mitigating circumstances had been revealed so the 
dismissal recommendation must go forward. He offered Mr 
M. an opportunity to resign. That offer was rejected. 

On 14 December, the formal termination of employment 
was advised to Mr M. in writing. 

Included in the documentation available to this Appeal 
Board are several statements by Group Workers arising from 
further interviews conducted by Mr Grocott subsequent to 
his report of 9 November. Those people had apparently been 
unavailable during that first week of inquiry. In addition, as 
an aid to expediting the hearing, the advocates took 
statements of evidence from eleven of the Group Workers 
present on the evening in question. Some of those people and 
some others were also called to give viva voce evidence. 
Several of the witnesses who were called might be described 
as character referees for Mr M. They attested that had he 
struck a client the action would have been totally out of 
character and they gave warm commendations of his 
approach to his work and his rapport with the client 
population. 

I turn now to the Board's findings after careful consider- 
ation of all of the evidence and submissions put before us. 
The Public Service Appeal Board has a wider mandate than 
the Commission otherwise constituted when dealing with a 
case of alleged unfair dismissal. The standard reference is 

the decision of the Industrial Appeal Court in the Under- 
cliffe case 65 WAIG 585, which precludes the Commission 
from substituting its own opinion for that of the employer. 
The employer has a legal right to terminate the contract of 
employment and the Commission may interfere only if it can 
be shown that the legal right has been exercised so harshly, 
unreasonably or unconscionably as to amount to an abuse 
of that right. 

The Public Service Appeal Board is given a warrant to 
hear an appeal which entails a 'de novo' approach to the 
evidence, allowing the Board to review the employer's 
decision and adjust it if necessary. There is licence to 
substitute the Board's view for that of the employer. 

Factors Supporting the Dismissal of Mr M. 
1. It is clear from the evidence of Ms H. that the Appellant 

struck the boy T., two blows with a baseball bat on the lower 
back. She believed some force was involved and caused T. 
to react with cries and movements indicating pain. Mr J. 
witnessed the one blow and saw the boy react by movement 
to that blow. The boy was under restraint at the time and the 
rebellion had been quelled; there was no longer a threat of 
injury to any of the staff, or of escape by any of the 
detainees. 

2. The evidence of Mr G.C. is credible and establishes that 
Mr M. used the baseball bat to prod the boy Y., while he 
was under restraint inside the Living Skills Centre. The 
prodding was accompanied by verbal expressions of anger 
and frustration as to the way in which the group of boys had 
dealt with the female Group Worker. It is as likely as it is 
not that Mr M. engaged in similar prodding and remonstra- 
tions with other boys who were under restraint near the 
trampoline. 

3. There was some evidence that Mr M. while he was 
inside the Living Skills Room, was instructed by Mr Z., the 
Senior Group Worker, to put away the baseball bat. The 
question of disobedience to a direct instruction was a factor 
in Mr Bartholomew's decision to recommend dismissal. 

4. It seems reasonably certain, on the evidence, that Mr 
M. picked up the baseball bat from the duty room area on 
his way back from the outside to the Living Skills room. He 
knew at that time that the door had been forced open and 
the other Group Workers were bringing the situation under 
control. 

5. The Group Worker's role is first and foremost that of 
care-giver who stands 'in loco parentis' for the detainees. 
There must therefore be no question of rough treatment, 
cruelty or violence occurring or being condoned. If restraint 
is necessary, the use of force must be kept to a minimum. 
The dismissal of Mr M. was seen to be required so as to send 
a clear message of policy to other Group Workers, to the 
detainees and to their families. 

6. The appellant, Mr M. appeared throughout the lengthy 
investigation period to be less than open and frank with his 
employers. His memory of events varied markedly and 
while he was clear and specific in some recollections he 
claimed that he could remember nothing of any striking 
incidents, nor of carrying a baseball bat. 

7. He did not attempt to persuade Mr Bartholomew that 
his actions were reasonable or that there were mitigating or 
extenuating circumstances. He gave the employer no 
grounds which might justify a less drastic outcome for him. 

It is relevant at this point to reproduce Mr Bartholomew's 
report and recommendation to the Minister. 

'' HON ACTING MINISTER FOR YOUTH JUSTICE 
RE: ATTEMPTED ESCAPE FROM LONGMORE 

REMAND, 1 NOVEMBER, 1992--BEHAVIOUR OF 
GROUP WORKER LAWRENCE M. 

Three of the detainees involved in the escape attempt 
from Longmore Remand Centre on 1 November, 1992 
complained of rough treatment by a number of staff. 

As these accusations were seen as very serious a 
Superintendent from another Centre, Mr Chas Grocott 
from Riverbank was asked to investigate the com- 
plaints and has now submitted a detailed report (Copies 
of Mr Grocott's report and the statement of witness' are 
attached). 



While Mr Grocott reports that a number of staff may 
have acted inappropriately on the night of 1 November, 
1992 there was only evidence to support the claim that 
Mr M. had struck two of the boys with a baseball bat 
after they had been restrained. 

On Friday 13 November, 1992 Mr Grocott met with 
Mr M. and his union representative and presented his 
findings in relation to Mr M's actions on 1 November, 
1992 and requested that he respond in writing by 19 
November, 1992. 

Mr M. response was received on 18 November, 1992 
(copy attached) and in view of the seriousness of the 
allegations against Mr M. it was far from satisfactory 
in that his main claim was that he could not remember 
anything of the events of 1 November, 1992. 

1 then wrote to Mr M. stating that on the basis of his 
response, I would have no alternative but to recom- 
mend to yourself that he be dismissed and suggested 
that if he had any medical or other evidence to explain 
his lack of recall he should provide this by 27 
November, 1992. 

Mr M. did respond with another response and 
enclosed a report from a Clinical Psychologist with 
Indrad and a letter from the previous Director, East 
Metropolitan Region praising him for his actions in 
1989 during a seriously disruptive incident (copies 
attached). 

This response did not in my view present any 
acceptable rationale for Mr M's behaviour on the 
evening of 1 November, 9192 and therefore I arranged 
to meet with him and his Union representative on 7 
December, 1992 to advise him that I viewed his 
behaviour as totally unprofessional and as warranting 
his dismissal. 

Given the current economic circumstances and the 
difficulties in finding employment I did offer Mr M the 
opportunity to resign before I proceeded to recommend 
to you that he be dismissed. Mr M. was given a day to 
consider this option but chose to respond immediately 
and refused to resign. 

Currently the only disciplinary action available 
under the Groupworkers Award is dismissal. This is an 
unsatisfactory situation, and 1 am currently seeking to 
secure an Agreement with the CSA/IOA to make the 
Public Service Act disciplinary provisions equally 
applicable to Groupworkers. 

Notwithstanding the above, it is my view that Mr M. 
has not given any reasonable reason as to why his 
actions on 1 November, 1992 should not be seen as 
totally unacceptable for an Officer with a clear duty of 
care. 

1, therefore, firmly believe that dismissal is war- 
ranted in these circumstances. I recommend that you 
take this action. This will, 1 believe, provide a clear 
message to other Groupworker staff, the detainees and 
their families, and the general community that we are 
not prepared to tolerate staff using totally unnecessary 
physical punishment on clients in their care. 

While I am recommending that you dismiss Mr M., 
I must advise you that this may be appealed and the 
following issues raised: 

1. The situation at Longmore during the escape 
attempt on 1 November, 1992 was very tense 
and chaotic. The Senior Group Worker who 
should have managed the situation was not 
immediately available because of radio fail- 
ure. 

2. During an escape attempt from Longmore 
Training (eighteen months ago) a 
Groupworker struck a boy with a cricket bat. 
This Groupworker was severely repri- 
manded, not dismissed. 

3. Given the dangerous and aggressive nature of 
some of the detainees in our Centres now the 
selection and training of the Programme 

Support Unit staff has been totally inade- 
quate if not inappropriate. 

It is my view that (1) and (3) does not excuse Mr M. 
behaviour while (2) occurred under previous manage- 
ment and it is not a precedent with which I can concur. 

In regards to responses to seriously disruptive 
occurrences (1) both Longmore Remand and Longmore 
Training have now developed a joint response plan. 

The adequacy of the Programme Support Unit (3) is 
being addressed and it is intended that PSU officers 
will be specially selected trained and supported in the 
future. 

Attached is a letter of dismissal that will be 
forwarded to Mr M. following receipt of your approval. 

Paul Bartholomew 
A/EXECUTIVE DIRECTOR 
YOUTH JUSTICE BUREAU 
8 December, 1992 TMC " 

It is appropriate to note at this point that the investigation 
process, with close attention being paid to the principles of 
natural justice and Mr M's union representative being 
involved at all stages, was, in the Board's view, commend- 
able. It could provide an object lesson to many other 
agencies. The Executive Director was the effective decision 
maker in the process and both the employee and his union 
officer were given several opportunities to speak with Mr 
Bartholomew and to attempt to influence his final decision. 
Mr Bartholomew is to be commended also for the frankness 
and candour he displayed in giving oral testimony to the 
Board. 

Factors Supporting Intervention by the Appeal Board 
1. The evidence of Mr W, the third of the Group Workers 

who observed the striking with the baseball bat, differed 
somewhat from that of Ms H. and Mr J. He said that the boy 
T. was attempting to get up and return to the room when 
blows were struck. They did not seem to Mr W. to carry 
great force and he was of the view that there was nothing 
untoward or excessive in Mr M's behaviour in the 
circumstances. 

2. On the evidence before the Board, it cannot be said with 
any degree of surety that Mr M. struck any of the boys other 
than T. The prodding and remonstration is understandable 
in light of the evidence of his overall relationship and 
rapport with the detainees. Had he not been carrying the 
baseball bat, one can picture him emphasising his anger to 
the offenders with a deal of index finger poking to the chest. 
The reasonable bystander would not see harmful or 
excessive force in such an action. 

3. Despite the complaints of rough treatment which led 
to an investigation, none of the boys complained of injury 
or sought medical treatment on that evening. We were told 
that the Nursing Sister had checked on each of them that 
evening. There were no injuries detected on the next day. 

4. The question of disobedience to a direct instruction has 
become confused and misinterpreted. It is clear from Mr 
Bartholomew's evidence that he was convinced that the 
Senior had directed Mr M. to put down the bat as he was 
passing through the duty room on his way to join the affray. 
Mr Z., the Senior, gave evidence that he told Mr M. to get 
rid of the bat when they were inside the Living Skills Centre 
attending to the boy Y. who was prodded. It is arguable that 
in the noise and confusion the direction went unheard. It 
certainly appears to have been given in an offhand manner; 
it was not followed up or repeated and at no stage did Mr 
Z. give any further thought to the possibility that his 
instruction had been deliberately disobeyed. 

5. The attitude of Mr Bartholomew and his advisers 
towards Mr M. appears to have been hardened by his 
'selective' amnesia. Little attention or credence appears to 
have been given to the letter written by the clinical 
psychologist from Indrad who had the benefit of five 
sessions with him. 

6. Mr Bartholomew spoke of the difficulty of finding 
witnesses who will give evidence damaging to their 
workmates in situations such as this. He alluded to the 
difficulty experienced by investigators in piercing a code of 



silence which appears to operate in institutional environ- 
ments such as police forces, armed services and custodial 
institutions. He said: 

"... the Board needs to understand that it requires a 
considerable degree of fortitude and courage to come 
forward with these statements as to what you have 
witnessed because you are in effect talking about one 
of your fellow staff members and there is enormous 
pressure within an institutionalised environment not to 
do that. The system operates in nearly all cases to 
protect those within and to dissuade people from doing 
so, and I do not—I have no reason whatsoever to 
believe that people would make those statements as 
they did unless they witnessed what they had said they 
witnessed and unless they were telling the absolute 
truth." 

(Transcript p85). 
The Board joins Mr Bartholomew in giving full credit to 

Ms H., Mr J., Mr W. and Mr G.C. for behaving appropriately 
and as is properly expected of all Group Workers. The whole 
sorry incident raises some very serious questions about the 
general ethical climate among the party of Group Workers 
who were in the thick of things. It is strange indeed that not 
one of the persons involved, who were within one to five 
metres of Mr M., saw him deliver two blows to the boy, T. 
It is almost as incredible and perhaps more distressing that 
none of them intervened by restraining Mr M. or attempting 
to take the bat from him or even to remonstrate with him. 
There can be little doubt that Ms H. would have put them 
all to shame had she been close at hand. Her attitude, 
calmness and general philosophy, demonstrated in her 
testimony, provide a standard to which Group Workers 
might aspire. The Board has been given little reason to 
believe that Ms H. represents the norm among her 
workmates. Mr Bartholomew himself remarked, perhaps 
ruefully, that the boys rioted and then the staff rioted. There 
is compelling evidence that one of the group pressed the 
head of a boy to the ground with his foot Perhaps it is only 
a 'conspiracy of silence' which has protected that Group 
Worker from being identified and suffering the same fate as 
Mr M. It was suggested that a dismissal was required to send 
a clear message that the use of excessive force will not be 
tolerated. To someone who is privy to the total background 
of this incident there is a danger that the actual message 
might be that Mr M. presents as a convenient and 
unfortunate scapegoat who loses his livelihood while several 
others, equally culpable, breathe a sigh of relief and walk 
away scot-free. 

7. Mr M. was a member of the Programme Support Unit 
(PSU), a select body of Group Workers who have been given 
special training to perform the 'duty of managing conse- 
quences for behaviour within the Centre'. They work in 
teamed pairs and their primary purpose 'is to me non- 
physical means to diffuse (sic) risky situations'. "... PSU are 
not to be med as substitute disciplinarians'. (Transcript— 
Exhibit R1—Objectives of Program Support Unit (PSU) 
Emphasis added.) 

The board has gained a clear impression from the 
evidence that the PSU team members are seen as disciplinar- 
ians at the workface. Their training appears to have a 
'macho' element not envisaged in the objectives but 
evidenced by them conducting training sessions with batons. 
The Executive Director confessed to having become aware 
for the first time on the day of the Board hearing that the 
batons were present in the centre. Perhaps it would be a 
wiser policy to give the PSU training to all Group Workers 
and to roster them to work in teamed pairs. It is our 
understanding that six detainees is a desirable maximum 
group size for one Group Worker but on the night in question 
die boys appear to have been in groups of eight. 

8. There is a sorry dichotomy between the roles of Group 
Workers as care-givers and custodians of a group of 
juveniles among whom are at least a few whom die media 
and the general public see as hardened, vicious recidivists 
with totally unpredictable behaviour patterns. The serious 
injury suffered by a Group Worker at Riverbank some time 
ago can never be far from the minds of his co-workers. 

There seems to Board members to be a real need for 
improved training and exercises to prepare Group Workers 
to deal calmly with crisis situations. The Board was shown 
no evidence of a manual, handbook or notice clearly setting 
out a code of acceptable behaviour for Group Workers nor 
of a document listing the consequences of unacceptable 
behaviour. There was no suggestion that Group Workers are 
required to regularly participate in simulated crisis situa- 
tions which would prepare them to behave appropriately 
when confronted by the 'real thing'. 

CONCLUSION 
The Board is guided in its consideration of an application 

for reinstatement on grounds of unfair dismissal by a recent 
decision of the Industrial Appeal Court in Appeal No. 11 of 
1992, BHP Iron Ore Ltd v. T.W.U.—published on 5 
February 1993. Franklyn J. writes as follows: 

"... As was said by the learned authors of "The Law 
of Employment" Macken, McCorry (sic) and Sappi- 
deen (3rd ed) at 275:— 

"In determining whether the dismissal is unfair 
the tribunal must have regard to all the relevant 
circumstances relating to the particular employee. 
These include not only matters specifically related 
to the employee's work record but also whether 
the applicant will be able to find alternative 
employment and the financial and social conse- 
quences of dismissal. The question whether a 
dismissal is harsh, unjust or unreasonable is 
determined having regard to the circumstances at 
the time of dismissal." 

In Metropolitan Meat Industry Board v. Australian Meat 
Industry Employees Union (NSW Branch) (1973) AR231 
Watson J commented: 

"In some cases, the issue of unfairness has been 
resolved because of the way in which the employer has 
exercised his rights to dismiss or because of the 
absence of adequate justification for dismissal. But 
even if there are grounds for terminating the contract 
of employment, it is still open to the tribunal to 
examine the severity or otherwise of the step of 
dismissal. The Commission, Commissioners and com- 
mittees have so acted in the past and have intervened 
to order reinstatement where because of mitigating 
circumstances or past good conduct, termination has 
been shown to be too harsh a consequence". 

The learned authors of the Law of Employment (supra) 
point out that reinstatement has been ordered in cases where 
there has teen selective dismissal as in the case where some 
only of the employees on strike or guilty of misconduct have 
been dismissed, or the employer has condoned such 
behaviour without sanction on other occasions, or dismissal 
is disproportionate to the misconduct involved. It is well 
settled law that the power to order reinstatement may be 
exercised where the dismissal is harsh, unjust or unreasona- 
ble and that the power applies in respect of lawful dismissal 
on notice as well as to summary dismissal for misconduct. 
The principles to be applied are summarised in the 
judgements of this Court differently constituted in the 
Undercliffe Nursing Home v. Federated Miscellaneous 
Workers' Union (1985) 65 WAIG 385 see at 386 (Brinsden 
J), at 387 (Kennedy J) and at 389 (Olney J). It is not a 
question of the respective party's legal rights but a question 
whether the legal right of the employer has teen exercised 
so harshly or oppressively against the employee as to 
amount to an abuse of that right. (North West County 
Council v. Dunn (1971) 126 CLR 247 Walsh J at 263. The 
right of the Commission to intervene is found in s 23 and 
the definition of "Industrial Matter" under s 7." 

The Board has carefully considered all of the evidence 
and submissions presented in this Appeal and it is the 
previous good conduct and unblemished record of the 
Appellant which persuades us that a penalty less than the 
ultimate should be applied to this proven incident of blatant 
disregard for his duty of care and the use of excessive force, 
amounting to serious misconduct. 
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The employer has said that the essential element of trust 
has been destroyed in the employer-employee relationship. 
It is our view that Mr M. would be less likely following this 
incident to offend again than would some other employees 
who believe themselves to be protected by a code of silence. 

Although there is a need for a clear message to be sent 
to all concerned, this can be accomplished in our view by 
a reduction in salary level for Mr M. The Board is informed 
that he has not yet completed the mandatory qualification 
for Group Workers. It is our understanding that he would not 
have commenced achieving salary increments until his 
qualifications are completed. If he does not achieve that 
qualification within the time limit he will no doubt be 
dismissed within the terms of his contract. When and if he 
does gain the qualification it is the Boards' decision that he 
is to remain for three years on the lowest increment before 
being considered for movement to the second level. 

The appellant is to be reinstated with effect from the date 
of his dismissal and there should be no break in service for 
the purpose of accrual of entitlements. He should not profit 
from the period of enforced idleness which was of his own 
making. The time should not count towards the accrual of 
Long Service Leave or Annual Leave. He is to be paid his 
normal salary for the period with a deduction equivalent to 
any unemployment benefit that he has received during that 
time. 

The real effect of our decision is to impose a substantial 
monetary penalty, which stops short of destroying the 
appellant's and his family's livelihood and gives him an 
opportunity to become a positive role model for a group of 
employees who are in sore need of structured professional 
development activities. 

Appearances: 
Mr R. Grigoroff appeared on behalf of the Appellant. 
Mr P. Andrew appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lawrence M. 

and 
Honourable Minister for Community Development 

No. PSAB 22 of 1992. 
PUBLIC SERVICE APPEAL BOARD. 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR H. FARRAR—MEMBER. 

MR A. MARSHALL-MEMBER. 
7 May 1993. 

Order. 
HAVING heard Mr R. Grigoroff on behalf of the Appellant 
and Mr P. Andrew of behalf of the Respondent, the Board, 
pursuant to the powers conferred under S.80I of the 
Industrial Relations Act 1979, hereby orders:— 

1. The Appellant is to be reinstated as a Group 
Worker at any location decided by the Respondent 
employer with effect from 11 December 1992. 

2. His service is to be regarded as unbroken for 
purposes of award entitlements with the exception 
that the period from 11 December 1992 until 29 
April 1993 will not count as good service for the 
accrual of Long Service or Annual Leave benefits. 

3. The Appellant's salary for the period of enforced 
idleness is to be paid less a deduction equivalent 
to any unemployment benefits which have been 
paid to him. 

4. If the Appellant in due course completes the 
mandatory qualification required for permanent 

appointment as a Group Worker he is to serve a 
further three years on the first increment of the 
salary scale before being considered for progres- 
sion to the second increment. 

(Sgd.) J.A. NEGUS, 
[L.S.] Chairman of the Board. 

PROMOTION APPEALS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bruce Stephen Bond 

(Appellant) 
and 

Gary Paul Muir 
(Recommended Applicant). 

PAB No. 104 of 1992. 
Position: Ranger in Charge— 

Walpole-Nordalup National Park. 
BEFORE THE PROMOTION APPEAL BOARD 
COMMISSIONER J.F. GREGOR—CHAIRMAN. 

MR T. JOHNSON—MEMBER. 
MR K. MCNAMARA—MEMBER. 

28 April 1993. 
Reasons for Decision. 

THE CHAIRMAN: This is an appeal by Mr B.S. Bond 
against the appointment of Mr G.P. Muir to the position of 
Ranger in Charge—Walpole-Nordalup National Park. By a 
Notice of Promotion Appeal filed on the 2nd of November 
1992, Mr Bond alleged that he had special qualifications, 
aptitude and merit, diligence and experience which are 
relevant to the selection criteria such that he had a better 
claim to promotion to the vacant item. 

This Promotion Appeal took a different course to most 
similar matters that come before a constituent authority of 
the Commission. It was heard over a period from the 18th 
of December 1992 through to the 17th of February 1993. At 
the conclusion of hearings which were conducted on the 
17th of February 1993 the Board adjourned on the basis that 
the advocates would submit written submissions in support 
of their cases. Those submissions were received by the 
Commission on the 17th of March 1993 insofar as the 
Department of Conservation of Land Management (CALM) 
is concerned and the 25th of March 1993 insofar as the 
Federated Miscellaneous Workers' Union of Australia 
(FMWU) is concerned. Board members were sent copies of 
both of the submissions on the 25th of March 1993. In 
accordance with the normal procedures in such matters, the 
Chairman asked that the two Board members consult on the 
outcome of the appeal. That occurred and by letter dated the 
8th of April 1993, Mr McNamara advised that he had had 
discussions with the other Board member, Mr Johnson, and 
they were unable to reach any consensus on the outcome of 
the appeal; Mr McNamara favouring the Recommended 
Applicant Mr Muir and Mr Johnson favouring the Appellant 
Mr Bond. Because of this lack of agreement, I need to 
consider the issues raised. 

The appropriate section of the Industrial Relations Act 
1979 (the Act) which governs such matters is Section 80ZA. 
This section gives a Promotion Appeal Board, constituted 
in accordance with Section 80Z, the jurisdiction to hear and 
determine an appeal by an eligible employee against the 
recommendation of another employee for promotion to a 
vacant office. By subpart (2) of the section it is clear that 
an employee who was an applicant for promotion and who 
is eligible can lodge an appeal if he considers he has a better 
claim to promotion to the office than the employee who has 
been recommended, hence the application which was filed 



by Mr B.S. Bond on the 2nd of November 1992 that makes 
such allegation. 

As part of its' procedure, a Board is required to make a 
full enquiry into the claims for promotion of the appellant 
or each appellant as the case may be and the employee who 
has been recommended for promotion. This is important in 
the context of this case because it was alleged that Mr Bond 
had been denied natural justice by virtue of the process 
which had been adopted by CALM in making the selection. 
The Board heard much evidence concerning the processes 
which had been adopted and the advocate for Mr Bond, Ms 
Jackson, went so far as to say that the recommendation of 
Mr Muir should be rendered void because of the deficiencies 
in the process. 

It is appropriate that I deal with that matter now. The 
evidence of the process was given to the Board and 
particularly by Mr Cooper, who is the Manager Human 
Resources of CALM. It is clear from Mr Cooper's evidence 
that he was concerned about the process which had been 
used up until the time that he had reviewed it and in order 
to alleviate any problem which may arise he made 
recommendations to the Acting Director of Parks, Recrea- 
tion, Planning and Tourism of CALM that special steps be 
taken to correct any problem. This caused further interviews 
to be conducted of persons identified by the selection panel. 
This was done by Mr Sharp who was the Acting Director 
however it is apposite to note that the interviews by Mr 
Sharp, who is the ultimate recommending officer, did not 
include an interview of Mr Bond. This of itself may not, of 
course, render the recommendation of Mr Muir voidable. 
The important thing is, though, that actions were taken to 
ensure the process was correct. I am satisfied that the actions 
which were taken, even though they were not to the 
satisfaction of Mr Bond, did nevertheless ensure that a 
proper process was adopted by CALM and a motion from 
Ms Jackson that the appeal be voided on the ground of denial 
of natural justice to Mr Bond is not sustainable. 

Even if it were, it is clear by Section 80ZA that this Board 
is to make a full enquiry into the claims to promotion by all 
the persons involved. It has been said by the Board on many 
occasions when the question of process has been raised, that 
even if there are deficiencies in the process those deficien- 
cies are corrected by the mere existence of the Promotion 
Appeal Board. After all the raison d'etre for having such 
Boards is for the precise purpose so even if I am wrong in 
concluding that the process was correct, the Act, by Section 
80ZA(4), makes it clear that any deficiency in the process 
is overcome by a proper review of the claims to promotion 
of all involved by having a full enquiry into such claims by 
this Board. 

The Promotion Appeal Board, in determining whether an 
Applicant has a better claim to promotion than the employee 
who has been recommended is required by subpart (5) to 
have: 

" ... regard to special qualifications and aptitude for 
the discharge of the duties of the office to be filled 
together with merit, diligence, experience and good 
conduct." 

and in doing so, and particularly by Section 80ZA(6) the 
Board is required to have regard to all service, experience 
and qualification gained prior to the expiration of the period 
fixed for the receipt of applications for promotion to the 
office but only experience in an acting capacity which has 
occurred prior to the occurrence of the vacancy. That, too, 
is an important issue in this case and was highlighted by Ms 
Jackson in her examination of Mr Bond and in her written 
summary. 

Before turning to the application of those criteria, which 
are the criteria the Board must apply regardless of other 
matters which the parties may feel are relevant, there is a 
need to deal with another preliminary issue. There was a 
motion from Mr Scott, who appeared for CALM, that the 
Appellant, Mr Bond, was unable to appeal because he was 
not an eligible employee within the terms of the definition 
which is set out in Section 80X(1) of the Act. By that 
section, an eligible employee is any person except where 
there is a prerequisite for the appointment of the person to 

the office for the person to have successfully completed any 
course of training, or to possess or to have made progress 
towards obtaining any educational qualification. It was 
claimed by Mr Scott that Mr Bond failed to meet the 
requirements of that section. The underpinning for this 
argument deals with matters which were subject of 
discussions between CALM and the FMWU who appeared 
in the appeal as an intervener. Those agreements which were 
made during award amendments were said to be relevant in 
that the arrangements made between the parties to underpin 
the grant of a wage increase included a phased introduction 
of educational requirements for Ranger positions. 

There are two comments which need to be made about 
the submission. First, the submission is based upon 
arrangements which were made between the parties and 
secured in documents which, for the main part, are not part 
of the award. Second, it is clear that the Board has to apply 
the definition of eligible employee within the terms of a 
declaration made by the employer about education and 
progress towards obtaining qualifications within the context 
of the precise position which is under appeal. It is my view 
that when one considers those issues that even though it is 
clear that Mr Bond has not the educational qualifications of 
Mr Muir, he has nevertheless been engaged upon an 
educational process the involvement with which does not 
put him outside the definition of employee. What is clear, 
of course, is that the recommended Applicant is superior to 
Mr Bond in this aspect. That is an aspect that the Board is 
required to take into account by virtue of Section 80ZA of 
the Act, subpart (5). Because it is required to do so it is a 
matter which must go in to the evidentiary matrix of all the 
material before the Board. 

In reaching a conclusion in this matter a Board has to 
decide whether or not one officer or the other has a superior 
claim to the position. There is the matter which by subpart 
(6) of Section 80ZA is given a specific importance and that 
is the question of what is normally called acting experience. 
In the situation before the Board in this case, Mr Bond has 
had 30 months of acting experience in the position which 
is subject of the appeal. The evidence from CALM is that 
the Promotions Appeal Board should discount that experi- 
ence because, in effect, Mr Bond was allowed to act in the 
position as a matter of convenience to it. If that is the policy 
of CALM it is a policy which is fraught with danger for it 
in circumstances like those in the instant case. There is no 
evidence before the Board at all that Mr Bond did not 
satisfactorily perform the duties during this extensive period 
of acting in the position under review. It is too late, in my 
view, when the issue of acting becomes one before a 
Promotions Appeal Board for the employer to expect a 
Board to accept that the service of the Appellant in this case 
was less than satisfactory in the position when it continually 
used his services in the acting position as a matter of 
convenience it seems for itself. As I indicated before this is 
a matter to be given weight by the Board and by the 
command of the Act it is to be given, in my view, more 
weight than some of the other issues. 

1 have considered the competing claims of the officers. 
I find them both to be excellent officers, and is the case in 
most of these appeals, it is an extremely difficult task for 
the Board to determine these matters. I am clear, and I found 
previously, that Mr Muir has superior education qualifica- 
tions to the position than the Appellant, Mr Bond. However 
in considering all the matters which have been put before 
the Board, there is no complaint about the diligence of Mr 
Bond. There can certainly be none about his experience. His 
experience is superior in that he has acted in the position and 
there has been no complaint about his conduct, or any other 
issue for that matter. In the mix of the matters to be 
considered in my view the Board is to give weight to acting 
service and when one considers the acting service in this 
particular appeal, my view is that it outweighs the other 
qualifications that Mr Muir, the Recommended officer was 
able to demonstrate. In my view, the Appellant has 
established a better claim to the position within the 
provisions of Section 80ZA(5) of the Act and is entitled to 
promotion to the office. 

Mr T. Johnson agrees with the decision of the Chairman. 
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Mr K. McNamara descents. By majority the appeal is statement. Presumably he would be an extremely competi- 
upheld. live applicant for the position now vacated by Mr Laidman. 

(Sgd.) J.F. GREGOR, The appellant has not been able to convince the Board that 
[L.S.] Chairman, he has a better claim to this vacant item than ha the 

Promotion Appeal Board. recommended applicant so this appeal must be dismissed. 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION 

PAB No. 55 of 1993. 
Between: 

Mr Jeremy Laidman 
Recommended Applicant. 

and 
Mr Jan Soucik 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD 

This 5th day of May 1993. 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MS J. HUTCHINSON—MEMBER. 
Mr G. HORDERN—MEMBER. 

Position: Analyst Programmer, Level 3—Academic Com- 
puting Services Branch, Information Technology Branch, 

Churchlands Campus 
Appearances: Mr J. Bateman appeared on behalf of the 
Recommended Applicant and the employing authority. 
Mr J. Soucik appeared on his own behalf. 

Reasons for Decision. 
THE COMMISSIONER: This was an appeal by Mr J. 
Soucik against the recommendation that Mr J. Laidman be 
appointed to the vacant item of Analyst—Programmer— 
Level 3—Academic Computing Services at Edith Cowan 
University. 

The recommended applicant already holds a comparable 
position e.g. Analyst Programmer—Level 3—Information 
Technology and Mathematics so it is arguable that the 
employing authority had the capacity, if it thought fit, to 
transfer Mr Laidman without recourse to advertising the 
vacancy. Be that as it may, the University supports and 
implements policies of equal opportunity and merit protec- 
tion in practice and in spirit. Thus it was possible for this 
appeal to be instituted. 
The appellant carries the onus in these proceedings of 
convincing the Appeal Board that he has a better claim to 
the promotion than has the recommended applicant. The 
Industrial Relations Act prescribes that the Board shall have 
regard to "special qualifications and aptitude for the 
discharge of the office to be filled together with merit, 
diligence, experience and good conduct." 

It is clear that Mr Laidman's training and experience have 
made him ideally suited to the vacant item. He matches the 
selection criteria with distinction. It is highly likely that Mr 
Soucik could adequately fulfil this Level 3 role. He 
possesses overseas academic qualifications which are 
relevant and acceptable. He has worked in the field of 
information technology at a much higher level than that to 
which be presently aspires. His brief period of residence 
within Australia leaves him short of experience and 
achievements which can be readily related to the positions 
now available. He will have learnt much from this selection 
and appeal process about the effective preparation and 
presentation of a job application and curriculum vitae. Mr 
Bateman has been kind enough to establish the status of his 
degree and to direct him to further avenues which might be 
explored in seeking greater recognition. 

Mr Soucik would be wise to seek urgent assistance from 
the Human Resource Management Division of the Univer- 
sity and/or the Civil Service Association in relation to 
preparing for interview, writing an application or an appeal 
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8 March 1993 and were published at 73 WAIG 1133 with 
an interlocutory order. Those Preliminary Reasons are 
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8 March 1993. 

Reasons for Decision. 
THE CHAIRPERSON: The subject matter here arose out of 
an earlier application by the State School Teachers Union 
of W.A. (Inc.) (hereinafter "the SSTU") for an award. That 
application (Matter No. TA 1 of 1992) was filed on 5 
November 1992 but was not called on until 2 December 
1992. The terms sought were actually a consolidation of four 
awards and, as well, an incorporation of various terms and 
conditions which, it was said, reflected either existing terms 
regulated by the Education Act Regulations 1960; and/or 
were currently otherwise in force; and/or were the terms of 
agreements reached between the SSTU and the employer in 
the course of negotiations pursuant to the Wage Fixing 
Principles; or what was termed by the SSTU as entitlements 
through "custom and practice". 

Therefore the resulting document put to the Government 
School Teachers Tribunal (hereinafter "the Tribunal") for 
ratification was a complex amalgam which, despite the 
parties being agreed on the outcome, was not completely 
finalised in terms between them either in extent or 
expression at the time of hearing. To the Tribunal's 
necessary consideration of the application in its terms as 
raised can be added the other, and prior, consideration made 
necessary by the exclusive and limited jurisdiction of the 
Tribunal in respect of industrial matters involving public 
sector teachers and due consideration pursuant to the Wage 
Fixing Principles. 

As was noted in the reasons for decision which issued in 
Matter No. TA 1 of 1992 on 14 January 1993, the SSTU and 
the Minister for Education (also hereinafter "the em- 
ployer"), in effect, agreed that the Tribunal should first, 
deem that all the matters contained in the proposed award 
were "industrial matters" and second, agreed that all the 



terms raised by them should be endorsed by the Tribunal and 
issued in the form of a single award. 

The Tribunal did not accede to those submissions in that 
it rejected the proposal for a single award to issue and it 
declined to simply ratify at that time all the terms and 
conditions raised. Other than the preliminary findings as to 
"industrial matter", jurisdiction and the law, the conclu- 
sions of the Tribunal in Matter No. TA 1 of 1992 then can 
be summarised as follows: 

• two awards would issue: one covering teachers in 
primary and high schools; the other covering 
teachers in technical and further education. 

• the two awards would reflect in the first instance 
and supersede respectively the existing conditions 
in the four awards covering teachers. 

• the remainder of the terms would be the subject 
of further enquiry through the Chairperson with 
reports back to the Tribunal and on the basis that 
if, out of that process, the Tribunal considered that 
there was some aspect or term of what was being 
sought which was so significant as to warrant 
hearing the parties (or any other body) further then 
that would occur. 

Matter No. T 3 of 1993 has been the vehicle for the further 
enquiry and consideration by the Tribunal. 

It is noted that some of the clauses sought by the parties 
go to matters which were identified at the hearing of TA 1 
of 1992 as agreed "industrial matters" but on which the 
parties sought to defer any submissions. 

The provisions sought to be deferred were identified by 
the SSTU as follows with the last five, it appears, being 
limited to teachers in primary and secondary schools: 

• permanent part time employment 
• portability of entitlements to/from State and 

Commonwealth employment 
• bereavement leave 
• professional development and training 
• class sizes (staffing formula—Ministry) 
• requirement for contact with parents 
• senior colleges—agreement on current practices 
• duties other than teaching 

Other matters sought to be deferred and applying to 
employees in technical and further education were identified 
as follows: 

• subclause (5)(b) in the career structure and salary 
scale clause 

• fifty week year 
• professional development/industry liaison 
• equivalent hours 
• flexible hours of work 
• customised training delivery 
• new enrolment system 
• job description forms 
• career management/performance management 

system 
• client needs analysis 
• post interview feedback 
• lecturer training 
• allocation of timetables 
• agricultural colleges 
• staffing formula 

Having regard for the submission for deferral, the further 
enquiry by the Tribunal has not included consideration of 
these parts of the application and provision will be made in 
the orders which issue for the parties to be heard on these 
terms later. It is noted that the SSTU appears to have 
included some of these in the liberty to apply clauses in the 
awards as issued but I would not see this as adding to or 
abrogating any ability to pursue the claims identified in the 
foregoing. And, lest it needs to be said, I would not see the 
fact of any inclusion of any item in the liberty to apply 
clause as being construed as a finding by the Tribunal of 

jurisdiction to deal with the item. Such a situation is a matter 
for consideration in terms at the time of the condition being 
pursued before the Tribunal. 

In the course of the enquiry, the Chairperson, or the 
Awards Officer of the Commission at the direction of the 
Chairperson, conferred with the parties on matters of 
drafting, style and format. Questions of clarity, of structure 
and of content were raised arising out of consideration of the 
provisions sought. Some of these were readily sorted out. 
Some were satisfactorily clarified. Questions about the basis 
for assertion that particular entitlements existed were raised. 
The enquiry results, so far as they went, were progressively 
reported to the Tribunal. The parties maintained their 
respective and agreed position that all the terms sought 
reflected existing conditions of employment. 

As noted the enquiry has resulted in the first instance in 
the Tribunal issuing two awards out of Matter No. TA 1 of 
1992. These reflect a consolidation of existing award 
conditions as well as contract of service clauses, an agreed 
incremental scale (which provision falls within the limited 
jurisdiction of the Tribunal and which the Tribunal was 
satisfied was an existing condition of employment), and the 
Commission's general order requirement for the insertion of 
a State Wage Principles clause. 

The further terms for consideration per Matter No. T 3 of 
1993, as raised by the SSTU, were described in submissions 
as an amalgam of existing terms and conditions applying to 
teachers employed in primary and secondary schools and 
technical and further education institutions. The SSTU was 
asked to identify the basis on which the claim of an existing 
entitlement rested in respect of each of the further provisions 
(exclusive of those deferred items listed in the foregoing). 
It did so. The Respondent agreed with the submission and 
again confirmed that the terms and conditions sought were 
being applied in the work place. 

The provisions, by clause title, which were identified as 
reflecting or being based on regulations or subregulations in 
the Education Act Regulations 1960 were the following: 
higher duties allowance, annual leave/vacation leave, 
(distinctly regulated for teachers in primary and secondary 
schools and for teachers in technical and further education 
institutions), long service leave, sick leave, sick leave for 
war caused injury or disability, maternity leave, public 
holidays, leave without pay, short leave and hours of duty 
(limited to teachers in technical and further education 
institutions). 

Provisions, by clause, claimed as existing entitlements on 
the basis of a memorandum of agreement between the 
parties reached in 1991 (primary and secondary schools 
only), memoranda of agreements reached in 1990 and 1992 
(technical and further education institutions only) and/or 
"custom and practice" and/or "a government standard" 
and/or "an industrial standard" and/or as reflecting "an 
administrative instruction" (technical and further education 
institutions only) were as follows: study leave, leave for 
training with the defence force reserves, Aboriginal meet- 
ings (paid leave), emergency services leave, local govern- 
ment council meetings (paid leave), leave for candidates for 
election to parliament, jury service/crown witness and 
witnesses, award modernisation and liberty to apply. And 
further in the same category but specific to technical and 
further education employees were put some subclauses in 
the salary scale clause, the hours of duty clause (again) and 
the following provisions: the consultative process model at 
campus/college, grievance procedure, union role in inter- 
view process, redundancy general order, promotion by merit 
and transfer and student excursions. 

I note that much of what is being sought in the terms of 
the application (exclusive of the list already detailed of 
deferred matters) is quite unremarkable in the context of 
other employees and employers covered by awards of this 
State and elsewhere for that matter. What is remarkable is 
that some of these proposed award entitlements actually 
have been award regulated conditions of employment for 
other employees in both the private and public sector in 
Western Australia for decades. Public sector teachers have 
been precluded from having such conditions award regu- 
lated. 

11049—7 
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The reasons for this largely lie in the legislative 
demarcation within the Industrial Relations Act 1979 
between public sector teachers and other employees. The 
jurisdiction of the Commission constituted by the Govern- 
ment School Teachers Tribunal is founded in section 78 of 
the Industrial Relations Act 1979. Subject only to the 
general orders powers of the Commission and an ability for 
the Tribunal to seek reference of matters to the Commission 
in Court Session or to the Full Bench, it is an exclusive 
jurisdiction. This claim would see the exercise of the 
exclusive power pursuant to the jurisdiction conferred on the 
Tribunal by subsection (l)(a) of section 78. It is as follows: 

78. (1) Subject to Division 3 of Part 11 and subsec- 
tion (4) of this section, the Tribunal has 
exclusive jurisdiction— 

(a) to enquire into and deal with— 
(i) any industrial matter relating to a 

teacher, a group of teachers or 
teachers generally; and 

(ii) any matter concerning the interpre- 
tation or application of any Act or 
regulation governing the service of 
a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation; 

and 
(b) ... 

[Emphasis Added] 
It is the definition of "industrial matter" in the Act, from 

which the Commission constituted as the Tribunal derives 
its jurisdiction for the purposes of section 78(l)(a)(i) which 
demarks public sector teachers from other employees in that 
the definition is quite distinct from the definition of 
"industrial matter" for the purpses of any other employee 
or employer within the jurisdiction of the Industrial 
Relations Act 1979; including teachers in private schools. 
And it is much narrower. Thus whereas the definition of 
"industrial matter" for the purposes of private school 
teachers and their employers is not distinguished from that 
applying to other employees and employers, it is as follows 
for public sector teachers employed by the Minister for 
Education in Western Australia. 

"industrial matter", in relation to a person who is 
a teacher as defined in section 73A and is employed 
under the Education Act 1928, means— 
(a) salaries or ranges of salaries, including the 

incremental steps therein; 
(b) allowances for additional responsibility or addi- 

tional duty; 
(c) allowances for disabilities and reimbursement of 

expenses; 
(d) circumstances in which allowances are to be 

payable and conditions of service to apply in lieu 
of payment of an allowance; 

(e) any matter relating to membership or non- 
membership of an organization; 

(f) any matter relating to the privileges, rights, or 
duties of any organization or association or any 
officer or member thereof in or in respect of any 
industry; 

(g) any matter relating to the restoration of a practice 
of collecting subscriptions to an organization of 
employees where that practice has been ceased by 
an employer, or the implementation of an agree- 
ment between an organization of employees and 
an employer under which the employer agrees to 
collect subscriptions to the organization, 

but does not include any matter regulated under 
conditions of employment prescribed by or under the 
Education Act 1928 unless an organization of employ- 
ees and an employer agree that it is desirable for the 
matter to be dealt with as if it were an industrial matter 
and the Commission constituted by the Government 

School Teachers Tribunal established under Division 
1 of Part 1IA is of the opinion that the objects of this 
Act would be furthered if the matter were dealt with 
as if it were an industrial matter; 

[Emphasis Added] 
It is the enabling provision in the final paragraph cited 

above on which, by virtue of the agreement between them, 
the parties rely here for an extension of jurisdiction for the 
Commission to enquire into and deal with the proposed 
award provisions the subject of Matter No. T 3 of 1993. 

The questions for the Tribunal in Matter No. T 3 of 1993 
are therefore whether the various provisions which the 
parties agree should be dealt with as if each was an industrial 
matter fall within the ambit of that paragraph; and, if so, 
whether the objects of the Industrial Relations Act 1979 
would be furthered by the Tribunal dealing with them. The 
answers to the question can only come from an examination 
of the particulars in the context of the Tribunal's jurisdic- 
tion. It is for this reason that the preliminary statement of 
the Tribunal as to "industrial matter" in the reasons arising 
out of Matter No. TA 1 of 1992 was made subject to the 
further scrutiny of all the detail of the provisions sought by 
the parties. 

Just what the agreement between the parties actually 
opens up for scrutiny of the Tribunal is a matter of 
interpretation of the final paragraph in the context of the 
definition of "industrial matter" for the purposes of 
teachers and in the context of the Act as a whole. The 
agreement clearly enables what is otherwise excluded, 
namely "any matter regulated under conditions of employ- 
ment prescribed by or under the Education Act 1928", to 
be considered by the Tribunal. The question of what "by or 
under" this legislation means is dealt with subsequently but 
on my reading of the provision the reference in the provision 
as cited here constitutes the limit of the extension of any 
jurisdiction which can actually result from agreement 
between the parties. There is nothing which allows of a 
construction beyond that 

There is support for this view in the definition of 
"industrial matter" in the Act which applies "other than in 
relation to a person who is a teacher as defined in section 
73A and is employed under the Education Act 1928" in that 
this definition is not only much broader in its range so far 
as it particularises what is included in "industrial matter" 
but also insofar as it provides for an "industrial matter" to 
arise out of an agreement. The definition is as follows— 

"industrial matter", [other than in relation to public 
sector teacher] means, any matter affecting or relating 
to the work, privileges, rights, or duties of employers 
or employees in any industry or of any employer or 
employee therein ami, without limiting the generality 
of that meaning, includes any matter relating to— 
(a) ...; 
(b) ...; [matters specifically included] 
(c) ...; 
(d) ...; 
(e) ...; 
(f) 
(g) •••; 
(h) ...; 
(i) any matter, whether falling within the preceding 

part of this interpretation or not, where, 
(i) an organization of employees and an em- 

ployer agree that it is desirable for the matter 
to be dealt with as if it were an industrial 
matter; and 

(ii) the Commission is of the opinion that the 
objects of this Act would be furthered if the 
matter were dealt with as an industrial 
matter; 

[Emphasis Added] 

Thus the distinction between the two definitions is quite 
stark. And the very broadness of the general definition 
serves to highlight the narrowness of the definition of 
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"industrial matter" for the purposes of public sector 
teachers which it is noted was inserted into die Act in the 
face of the general definition. 

What then are the matters "regulated under conditions of 
employment prescribed by or under the Education Act 
1928" which, by virtue of the agreement between the 
parties, arise for consideration by the Tribunal. 

First, the ambit within which the jurisdiction of the 
Tribunal must be construed in accordance with the cited 
phrase. The Education Act 1928 contains eight parts and a 
number of schedules. Most of its provisions involve 
injunctions on the Minister for Education in matters of 
administration of property and schools; religious instruc- 
tion; finance; and the establishment of rights of parents, and 
of decision making groups. Notably some of the provisions 
of the legislation would appear to fall within the definition 
of "industrial matter" in that they contain regulation of 
matters pursuant to conditions of employment. For instance 
sections 7B-7E inclusive deal with matters which clearly go 
to conditions of employment in any contracts of service 
entered into between the Minister of Education and teachers. 
Most of these concern discipline of teachers, including 
dismissals for misconduct. However, in the absence of any 
agreement between the parties specific to these provisions 
in the context of the proposed award provisions, no warrant 
for the Tribunal arises in this claim for any consideration of 
these sections of the Education Act 1928. 

Section 28 of the Education Act 1928 is relevant though. 
It confers authority on the Minister for Education to make 
regulations for all or any of a number of prescribed purposes. 
Those purposes are specified as follows: 

(a) the appointment, powers and duties of teachers 
and employees, other than officers, of the depart- 
ment. 

(al) The powers and duties of officers of the depart- 
ment. 

(b) The establishment, maintenance and classification 
of schools. 

(c) The general management of schools, the admis- 
sion, transfer, and classification of children and 
pupils, the discipline to be enforced, and the time 
and mode of teaching in schools, including 
religious instruction, 

(d) The admission, training, examination, certifica- 
tion, classification, appointment, promotion, 
transfer, suspension, dismissal, resignation, leave 
of absence, discipline, and duties of teachers. 

(dl) Prescribing grounds, including such moral 
grounds, whether connected with the employment 
and functions of teachers or not, as the Minister 
thinks fit, which for the purposes of this Act 
amount to misconduct and for which a teacher 
may be dismissed from the department. 

[(e) deleted] 
[(f) deleted] 
(g) The qualifications for admission of pupils to 

secondary schools, technical and other schools, 
and continuation classes, and the fees to be paid 
by pupils, and the course of instruction in such 
schools and continuation classes. 

(h) The establishment of scholarships and boarding 
allowances, and the conditions connected there- 
with. 

(i) The inspection of schools, and the powers and 
duties of Superintendents of Education. 

(j) The staffing and accommodation of schools, and 
the maintenance and management of school 
premises and equipment. 

(k) The making of grants to assist in the conveyance 
of children to school. 

(1) The furnishing of information by parents of 
children as to the names of such children and their 
parents, date of birth, their residence, and the 
school last attended. 

(m) Health regulations, and the prohibition of atten- 
dance at a Government school of any child whose 
presence is injurious to the health, welfare or 
morality of the other children. 

(n) The management of institutions similar to teach- 
ers' colleges. 

(o) The constitution of parents and citizens' associa- 
tions and for all such other matters as may be 
deemed necessary to give effect to sections 22 to 
27. 

(ol) The general management of care-centres and of 
pre-school centres, and for all such other matters 
relating thereto as may be necessary to give effect 
to sections 27A to 27D. 

(p) The prescribing of registers and records to be kept, 
returns to be made, and forms to be used. 

(pi) The terms, reservations and conditions upon 
which any property vested in the Minister under 
this Act may be leased to a teacher for living 
quarters. 

(p2) The collection, by way of salary deduction or 
otherwise, of the rent payable by a teacher of the 
department in respect of living quarters leased to 
the teacher by the Crown, the Minister, or any 
agent or instrumentality of the Crown. 

(q) Any other purpose that may be necessary or 
convenient for carrying out the provisions of this 
Act. 

(r) Imposing a penalty not exceeding 4200 for the 
breach of any regulation. 

Clearly regulations made pursuant to the authority 
conferred per (a), (d) and (dl) and even (pi) and (p2) could 
involve rights and obligations which, so far as they go to 
teachers in their employment, may constitute conditions of 
employment. And there may be other regulations made 
pursuant to parts of the authorising provisions of section 28 
which give rise to conditions of employment for teachers. 

The record shows that the authority to make regulations 
has been exercised many times over a long period by 
Ministers for Education. The Education Act Regulations 
1960 as amended contain over 300 regulations and many 
subregulations across various parts and divisions. The 
fifteen parts include Part IV which is headed "Teachers". 
It contains the following divisions: Division 1—Admission 
and Appointment, Division 2—Transfers, Division 3— 
Certification, Division 4—Examinations, Division 5— 
Resignation and Retirement, Division 5A—Dismissal for 
Inefficiency, Division 6—Appointments and Promotion 
(which includes Section A—General, Section C—Adver- 
tised Vacancies, Section D—Principals and Deputy Princi- 
pals of Senior Colleges and Secondary Schools, Positions 
in Secondary Schools, Section Dl—Positions in Secondary 
Schools for which Promotion Lists are prepared and Section 
F—Appointments to Special Positions), Division 7— 
Quarters and Accommodation, Division 8—Salaries and 
Allowances, Division 9—Leave, Division 10—Misconduct 
and Complaints and Division 11—Other Conditions of 
Service. 

Prima facie these headings would suggest that many of 
the regulations contained within this Part would, in the usual 
sense, constitute conditions of employment of teachers. 
However, on a closer examination all is not what might be 
presumed from the headings. For instance the regulations in 
Division 8, which is headed "Salaries and Allowances" do 
not in fact regulate salaries and allowances but deal with 
incidental arrangements in respect of temporary or relieving 
teachers and teachers on maternity leave. Further, it seems 
that provisions in that Part under headings which on face 
value would not go to teachers' conditions of employment 
in fact do so. An examination of other Parts and Divisions 
of the Regulations leads to the same conclusions. 

In all the Education Act Regulations 1960, so far as they 
go or may go, to teachers' conditions of employment are 
quite complex and in some instances incomprehensible. 
They also appear to contain contradictions and, it is 
convenient to observe at this point, it is doubtful whether 
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there is even compliance with some of them by virtue of 
their impractical and/or anachronistic nature. Nonetheless, 
it is to this web of regulation across diverse areas of direct 
administration, management of schools, application of 
discipline, maintenance of hygiene, contact with parents, 
control of teachers etc. that one must look to the 
pre-requisite •"conditions of employment" which the par- 
ties, by agreement, now seek to have considered. 

1 turn now to the agreed terms sought as award conditions 
in the context of the ambit of jurisdiction for the Tribunal. 
And it is in this that an inherent problem arises out of the 
schedule of terms sought by the parties. As noted earlier the 
sources of these terms were identified to the Tribunal. The 
sources cited included "custom and practice" in the 
employment of public sector teachers as well as general 
standards in the State's public service (insofar as some of 
the terms sought in the schedules reflect award conditions 
applying to public servants) and the terms of memoranda of 
agreements. However, it seems to me that having regard for 
the limited definition of "industrial matter" these sources 
can not of themselves give rise to jurisdiction for the 
Tribunal. 1 hasten to add though, that should there be 
jurisdiction the source of the terms might well be a merit 
consideration under the First Award Principle. But the only 
means of extension of jurisdiction of the Tribunal allowed 
for under the legislation is prescribed by the definition as 
being through agreement between the parties that a matter 
(or matters) "regulated under conditions of employment" 
by the Education Act 1928 or under it (that is, by authority 
of that Act such as in the making of the regulations by the 
Minister for Education) be treated as an industrial matter 
with the secondary pre-requisite that the Tribunal agree to 
deal with it (them) as such. 

It needs to be understood that does not mean that the terms 
of a memorandum of agreement between the employer and 
the SSTU or a benefit enjoyed by "custom and practice" 
can have no bearing or force in contracts of employment 
between the employer and teachers. They can in two 
fundamental ways. First if any such terms establish a 
condition of employment or serve to regulate the conditions 
of employment, those terms are included in the contracts of 
employment between teachers and the employer. The rights 
and obligations arising are no less for the fact of the sources. 
The distinction between such a condition of employment 
and a condition of employment expressed in an award is 
principally one of enforcement and of parties. For instance 
whereas the Industrial Relations Act 1979 provides for 
enforcement of award conditions on prosecution by a union 
or an employee, enforcement of non-award conditions of 
employment through the Commission is only open to an 
individual employee covered by section 29(b)(ii) of the Act. 

The second way in which the particular memoranda of 
agreement between the SSTU and the employer which are 
relied on in this application actually has a direct bearing on 
conditions of service of public sector teachers is particularly 
significant. This is because these memoranda of agreement 
have been submitted as evidence in cases before the 
Tribunal brought pursuant to the Wage Fixing Principles 
over a period of some three years. They have been the 
fundamental consideration of the Tribunal underpinning 
various increases in salaries and allowances conditions for 
public sector teachers in awards of this Commission. Clearly 
if either party to the agreements, namely the SSTU and the 
employer, were to abrogate their respective responsibilities 
pursuant to those agreements, then such action would well 
constitute an undermining of those award conditions. 

Of course this is not to say that the terms of a 
memorandum of agreement are thereby rendered immutable. 
What can be inferred though is that the parties' covenant 
also involves a commitment to due process. This means that 
a party seeking to vary an agreement would raise that in 
terms with the other party and with reasons; and that the 
other party would be obliged to consider and respond in 
terms. It would be a rare case where an answer rejecting any 
proposal for change simply because an agreement existed 
could be seen as adequately fulfilling such an obligation to 
due process. The response would need to be reasoned, in 
terms, in the context of due consideration of the other party's 

position. Equally, an absence of any approach in terms by 
a party seeking change to the other party to an industrial 
agreement would not be reasonable and any imposition of 
change in the absence would be a breach of the agreement. 
This concept of due process has particular relevance under 
the Wage Fixing Principles of course. Thus, at the same time 
as these ensure that parties to awards pursue flexibility in 
work practices, appropriate changes in skills development 
and so on, they oblige the parties to have regard for "due 
process" through proper consultation. This last point will 
be picked up subsequently when some of the terms sought 
are dealt with specifically. 

Of course, given the status of the particular memoranda 
of agreement relied on here, any abrogation of the 
obligations arising by either party or a failure to have regard 
for due process would not only undermine the awards but 
could have deleterious effects on the standing of the party 
in breach. 

The existence of conditions of employment in memo- 
randa of agreement between the SSTU and the employer, 
even when having a direct and significant bearing on a 
salaries condition, can not be construed however as thereby 
being award regulated conditions of employment. What the 
parties seek to do here of course is to extend the awards by 
including these conditions. 

There are two difficulties. One is jurisdiction. This is 
dealt with subsequently. The other, which can only arise if 
jurisdiction exists, is a merit consideration in the context of 
the agreed and now prescribed term of the two awards. This 
has been set at 12 months. Given the injunction of the Wage 
Fixing Principles for the pursuit of flexibility and career 
developments it may be that it is not appropriate to include 
some conditions in a fixed term award. It is a matter for 
consideration of the particular. However because of the 
considerations as to jurisdiction this is not pursued further 
here. 

Before dealing with the matter of jurisdiction further I 
note that in the light of the impact of the views expressed 
here on what is after all an agreed claim I consider that the 
parties should have an opportunity to address the Tribunal 
further. That is, I would not see my views as to jurisdiction 
as concluded until that opportunity has been afforded and 
the submissions then made are taken into account. For that 
reason I would set aside those parts of the claim which at 
this point for the reasons which follow I am not convinced 
can fall within the jurisdiction of the Tribunal under the 
definition of "industrial matter" applying to public sector 
teachers on the basis that the parties will be heard later. 

What the Tribunal needs to be satisfied on first for 
jurisdiction is whether the substance of the award provision 
being sought is a matter regulated under conditions of 
employment by or under the Education Act 1928. As already 
noted this prescription is obviously much narrower than the 
general definition of "industrial matter". However it seems 
to me that the use of the word "under" could give rise to 
an extended range for consideration so far as a particular 
condition of employment is concerned. 

Conditions of employment so far as an employee is 
concerned can generally be taken to mean those rights and 
obligations which arise pursuant to a contract of service 
between the employee and the employer. These are usually 
established through an offer of terms and an acceptance of 
those terms. And, usually, the obligations arising will 
include the duty to duly attend at the work place and carry 
out duties pursuant to the contract of service and subject to 
the lawful direction/s of the employer in the process. Thus, 
while an examination of the Education Act Regulations 
1960 establishes that a number of benefits to teachers arising 
out of contracts of service with their employers (such as long 
service leave and maternity leave) are thereby regulated and 
therefore, subject to the pre-requisite agreement between the 
SSTU and the employer, may be considered by the Tribunal, 
that is not necessarily the end of it. 

It is convenient at this point to note that this conclusion 
means that what might be loosely described as matters of 
management prerogative which have been committed to 
regulation by or under the Education Act 1928 and which 
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go to teachers' conditions of employment may therefore, and 
again subject to the pre-requisite agreement between the 
SSTU and the employer, be considered by the Tribunal 
pursuant to the definition of "industrial matter" for the 
purposes of teachers. It will depend in each instance on an 
examination of the particular condition. But, to reiterate, it 
follows that while "custom and practice" may have given 
rise to a lawful entitlement under a teacher's contract of 
service that would not, of itself, give rise to jurisdiction for 
this Tribunal. Such a factor could only be of relevance in 
a consideration of the merit of a proposition raised with 
which the Tribunal has jurisdiction to deal. 

I turn now to the remaining provisions as sought 
(exclusive of those which the SSTU sought to defer) in the 
context of the jurisdiction question. In my view the 
substance of some of the award conditions of employment 
now sought clearly meet the test for jurisdiction set out in 
the foregoing. These are annual leave, long service leave, 
sick leave, maternity leave, leave without pay, "short" 
leave, hours of work and contract of service conditions. For 
reasons which are dealt with subsequently, I would not see 
the claims for vacation leave and public holidays as falling 
so clearly into this category but nonetheless have concluded 
that they do fall within jurisdiction. 

I note that all these conditions of employment (except 
perhaps vacations) are common in awards of this Commis- 
sion having effect generally across the community of 
Western Australia. Having regard for this in the context of 
the objects of the Act I have no doubt that the Tribunal 
should proceed to determine those parts of the claim on 
merit. 

There are other proposed award conditions sought which 
in substance are either expressly within jurisdiction or are 
uncontentious requirements pursuant to the Wage Fixing 
Principles out of the State Wage Case [72 WAIG 195] heard 
pursuant to Division 3—General Orders of Part II of the Act; 
the authority of which is acknowledged in section 78 of the 
Act wherein the exclusive jurisdiction of the Tribunal is 
prescribed. These are the proposed award conditions for a 
higher duties allowance and provision for consultation 
which, impliedly at least, involves provision for notification. 
I am of the view that all these must be enquired into and 
dealt with by the Tribunal on the basis that they are duly 
within its jurisdiction. The proposed clause for award 
modernisation falls within this ambit too. All of the 
foregoing are dealt with in terms subsequently. 

I am not convinced on what is before the Tribunal, 
however, that other provisions sought to be inserted into the 
awards do actually meet the necessary test before an ability 
to consider arises. And it is convenient to note here that, 
notwithstanding the foregoing conclusion as to the sub- 
stance of matters on which the Tribunal should proceed, that 
is not to say that this includes all of the actual provisions 
sought in respect of the substantive matter. However to 
enable the parties to be heard on all this, I would identify 
such matters as they arise which, at this point, I am not 
convinced fall within the parameters open for consideration 
by the Tribunal from the rest of the claim in Matter No. T 
3 of 1993 and would include them, respectively, with the 
residue of matters already set aside per the SSTU's request 
for deferral. 

What follows now is limited to those proposed award 
provisions identified earlier as in general terms being within 
the province of the Tribunal for consideration. Lest it needs 
to be said the Tribunal must have due regard in that 
consideration for the injunctions pursuant to section 26 of 
the Act as well as the Wage Fixing Principles. So far as the 
latter are concerned, as the parties are proceeding on a first 
award basis the prime test is that the conditions now sought 
to be award regulated are existing conditions. Having 
considered this question at length by reference to the 
submissions, to the terms sought and to the record of 
existing regulated conditions of employment I have no doubt 
that there is no overt or covert attempt here to extend 
conditions of employment or to enhance existing conditions 
of employment of teachers. 

However that is not to say that the actual terms in which 
the existing entitlements have been expressed in the 
schedules to the application should be automatically 
endorsed. There are residual responsibilities for the Tribu- 
nal. Where such terms are unclear, the Tribunal should insist 
on clarity. Where such terms are contradictory the Tribunal 
should insist on removal of the contradiction. Where such 
terms are discriminatory the Tribunal should refuse to 
include them. And, most significantly, it seems in respect 
of some of the provisions now put up, where the Tribunal 
considers that these would unreasonably impose rigidities 
and inflexibilities by award regulation in what after all is 
sought to be a fixed term award it should decline to endorse 
them. To do otherwise would not only constitute an attack 
on the reasoning behind the Wage Fixing Principles but 
probably would result in unreasonable inhibition of the 
employer's management in dealing with day to day matters. 

I note that it is a corollary of the foregoing that some 
clauses resulting in award regulation thereby could involve 
a conflict between the award provision and the Education 
Act Regulations 1960. However, in that there is an ability 
for award regulation notwithstanding that other regulation, 
it seems to me that it would follow that the award regulation 
would prevail. However as this application does not seek to 
extend or advance any condition of employment beyond the 
substance of the Education Act Regulations 1960 in any 
event, the differences which can arise will only go in the 
case of award regulation to either making sense of the 
expression of an existing condition or the omitting of a 
discriminatory or inflexible provision. 

The parties seek to include a higher duties allowance in 
the awards. This falls within die express jurisdiction 
conferred on the Tribunal under the Act. The clause as 
sought reflects Regulation 111 of the Education Act 
Regulations 1960 other than that there is provision for a 
partial or proportionate payment in the event of the higher 
duties being shared between teachers or not carried out fully. 
This condition currently applies. I would ratify the clause 
as sought. 

I turn now to the detail of the proposed award provisions 
identified in the foregoing as falling within the jurisdiction 
of the Tribunal and which, having regard for the objects of 
the Industrial Relations Act 1979, the Tribunal should 
proceed to enquire into and deal with on merit and with due 
regard for the Wage Fixing Principles. 

First, long service leave. Regulations 130-132 of the 
Education Act Regulations 1960 provide for an entitlement 
of teachers to long service leave of 13 weeks after ten years 
of service in the first instance; and thereafter after every 
seven years' service with pro-rata entitlements and contin- 
gent provisions. The parties seek to incorporate all these 
provisions in the two awards. Subject to amendments of the 
provisions contained in Regulation 130 for reasons for 
clarity and consistency, I would see the entitlement to long 
service leave contained in the Education Act Regulations 
1960 ratified in all substantive respects save two. One 
involves that part of Regulation 131 which distinguishes an 
entitlement to pro-rata long service leave payment on 
retirement on the basis of a voluntary versus an involuntary 
retirement. The other is the provision in the same regulation 
for disbursement of an entitlement due on the death of a 
teacher, including an ability where such teacher "is not 
survived by a spouse legally dependent on [the teacher] for 
the Minister for Education to make the payment to such 
person legally dependent on the teacher 'as the Minister 
approves'". It seems to me that these provisions raise 
questions of law, including possibly unlawful discrimina- 
tion, which have not been addressed by the parties. In the 
circumstances I would set these provisions aside until the 
parties can be heard further on them. 

The leave without pay provision which the parties seek 
to insert into the awards reflects Regulation 118 of the 
Education Act Regulations 1960. Discretion is expressly 
reserved to the employer within its terms. The specific 
provision is unremarkable. However I note that Regulation 
85A also makes express provision for leave without pay in 
certain circumstances. This too is at the employer's 
discretion but the discretion is limited so far as duration of 
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leave is concerned. Further there is a deeming provision as 
to resignation should a teacher not take up the position open 
to him/her at the end of that leave. In these circumstances 
I would see it open to the Tribunal to ratify the award 
provision sought but the parties should be required to make 
submissions subsequently on the ramifications of Regula- 
tion 85A in the context of the award provision sought. 

The sick leave provisions sought to be included in the 
awards reflect Regulations 121-125 inclusive and Regula- 
tions 125A, 125B, 126, 127 and 129 with a recognition of 
temporary employees service for the purposes of sick leave. 
The terms sought are only remarkable for the rather complex 
expression of them. Other than some requirement for clarity 
of expression 1 would see the Tribunal ratifying this 
entitlement as an award provision and I would include in this 
clause the entitlement to sick leave due to war-caused injury. 

There is provision within the Education Act Regulations 
1960 in Regulation 120 for what is called "short leave". It 
is leave with pay for a total period not exceeding three days 
in a year. The authorisation of any short leave is at the 
discretion of the employer. This is reflected in the proposal. 
The award provision sought would allow of a right for a 
teacher to raise an application for such leave, and impliedly, 
have it given due regard. The provision should be endorsed 
by the Tribunal. 

The maternity leave provision sought by the parties 
certainly reflects an existing condition of employment in the 
Education Act Regulations 1960 contained in Regulation 
119. However it is a condition which poses some problems. 
For one, it actually obliges "a pregnant teacher" to apply 
for maternity leave. For another, a pregnant teacher who 
does not apply for maternity leave "in accordance with this 
regulation" is deemed to have resigned from her contract 
of employment. The parties made no submissions on these 
aspects of the provision but, notwithstanding, these provi- 
sions are so out moded that 1 consider that the Tribunal 
should decline to ratify them. It is noted too that by the 
Regulations a teacher taking maternity leave (which is 
unpaid) is obliged to commence it at least six weeks prior 
to the expected confinement and end it no earlier than six 
weeks after the birth of the child. This is at odds with other 
public sector maternity leave provisions and may even be 
at odds with the practice of this employer. However in the 
absence of any submissions by the parties on this provision, 
I consider that the Tribunal should not intervene here. Other 
than the two provisions cited earlier I would ratify as an 
award condition the terms of the maternity leave entitlement 
as sought. 

The claim for annual leave as sought is combined with 
a claim of vacation leave. The meaning of "annual leave" 
is not contentious or obscure. The ordinary meaning of the 
words is an entitlement to paid leave of absence from work 
which may arise each year under a contract of employment 
and consequent upon due service. It may be that in some 
instances the meaning of "vacation" is interchangeable 
with "annual leave" but I doubt that that can be assumed 
generally. And so far as the education industry is concerned, 
the word "vacation" can, I think, be construed otherwise 
to mean simply the vacating of a school by students for 
periods between school terms. In essence I do not think that 
the fact of vacations applying in schools can be said to give 
rise to a right to paid leave in the same sense as annual leave. 
In my view there is support for construing "vacations" as 
different from annual leave in the fact that the Education Act 
Regulations 1960 provide distinctly for "annual leave" and 
in the fact that there is a reservation of right to the employer 
to vary the length of vacation periods. However the fact of 
distinctions does not necessarily mean no entitlement. 

There is provision under the Education Act Regulations 
1960 for certain specialist employees in the Ministry of 
Education to have four weeks' annual leave. This is set down 
in Regulations 41 and 42. That is quite clear. But there is 
no specific provision for annual leave for other employees. 
What is included in the Regulations though are references 
to "vacations for teachers". For instance subregulation (1) 
of Regulation 229 provides, subject to some exclusions, that 
"the summer vacation for teachers in the Technical Division 
shall consist of 8 weeks ..." with the Minister having the 

authority to declare and vary the terms and vacation periods. 
The exclusions are provided for within the same Regulation 
at subregulation (20). Notably however, the occupants of 
these excluded positions are then stipulated to have 
entitlements to either four or five weeks' annual leave. There 
are other references in the Regulations to vacations in 
relation to teachers; including references to it in relation to 
other leave entitlements and in the context that it is paid 
"leave". 

Having regard for all of this I have concluded that it is 
at least implied if not express that the times when a school 
or institution is not in term constitutes "vacation" time for 
teachers to be absent and that teachers other than those 
specified in the Regulations are entitled to be paid during 
those vacation times albeit they are not required to attend. 
However I would not go so far as to say that vacation time, 
by virtue of the Regulations, is annual leave for teachers not 
otherwise specified in that there is no discretion reserved to 
the employer in respect of the length of annual leave. For 
that reason I would distinguish between an entitlement to 
paid annual leave, the terms of which is expressly provided 
for in relation to specific classifications, and "vacation" 
leave in the two awards. However I would decline to include 
any provision within the clause stipulating obligations on 
the employer as to the closing of schools etc. for vacations 
as I see this as beyond jurisdiction of even the Commission 
generally. 

The claim for paid public holidays is also somewhat 
complicated. The public holidays provision sought in 
relation to employees in the technical and further education 
sector differs from those sought in relation to primary and 
secondary schools. In the latter case the parties seek to 
reflect Regulation 38A of the Education Act Regulations 
1960 albeit without reference to Regulation 38B. The public 
holidays expressly nominated in Regulation 38A are the 
usual ten public holidays in Western Australia per year plus 
Easter Tuesday. Regulation 38B allows for the chief 
executive officer of the employer to grant a holiday in lieu 
of Easter Tuesday holiday in respect of important local 
functions or a significant event. No reason was advanced for 
why the provisions of Regulation 38B, which were only 
gazetted in 1986, have not been included in the award 
provision. 

The public holidays clause sought for technical colleges 
and schools also includes the usual ten public holidays when 
they fall within school term and also what is termed "Public 
Service Holidays" which I take to mean the two extra days 
usually allowed to the State's public service employees: 
Easter Thesday and 2 January. And the public holidays 
provision is expressly subject to Regulation 228 which 
specifies the length of the teaching year and vacations. In 
practical terms of course, and more particularly since the 
implementation of the four term school year in primary and 
secondary schools anyway, most of the named public 
holidays fall within vacation time and have no impact for 
teachers. This would not apply though to those whose 
employment conditions are not affected by vacations. 

The complication is that it is by no means clear that the 
holidays specified in Regulation 38A (and Regulation 38B) 
apply to teachers. These regulations are contained in 
Division 2A of Part III—General, Division 1—Discipline 
and Conduct of Teachers and Pupils Generally. Division 2A 
is titled "Holidays and Vacations". Having regard for the 
expression of these regulations in the context of the division 
it is more likely than not that they refer simply to the 
management of school and the application of public holidays 
to students. This is reinforced by the absence of any holiday 
leave provision in Part IV—Teachers, including division 9 
of that Part which is headed "Leave". And the public 
service holidays provision for technical and further educa- 
tion is actually found at subregulation (3) of Regulation 229 
which is actually headed "Summer Vacations". Against all 
this however, there is reference in Regulation 38A to 
Regulation 228. This regulation prescribes the teaching year 
and term vacations subject to change at the discretion of the 
Minister for Education. Included in this provision for 
discretion is the expression of vacation leave for teachers in 
the technical division. And some employees are expressly 
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not required to work on public holidays. Having regard for 
all this in relation to the public holidays provision I am 
prepared to ratify the terms as sought but would include the 
qualifying provisions in Regulation 38B in the award 
applying in primary and secondary education on the basis 
that that inclusion be addressed at any speaking to the 
minutes of orders out of this matter. However I am not 
prepared to ratify that part of the clause which stipulates that 
certain education institutions must be closed on public 
holidays. In including this in their claim the parties are doing 
no more than reflecting an existing regulation. However that 
regulation is not properly a condition of employment. 
Further the opening and/or closing of schools is not a matter 
which would properly fall even within the general definition 
of "industrial matter" let alone the jurisdiction of the 
Tribunal. 

The hours of work clause sought is limited to teachers in 
technical and further education. This is despite the fact that 
pursuant to the Education Act Regulations 1960 some 
teachers, described as being specialist or advisory services 
appointments, have regulated hours. Their "working hours" 
are prescribed in Regulation 141(2) as being from 8.15am 
to 4.30pm on week days excluding public service holidays. 
Regulation 180 goes to the hours ' 'other than normal hours'' 
for teachers of manual arts in agricultural secondary school 
but there is no specification of "normal". Regulation 174 
prescribes that the length of primary school "instruction" 
shall be for a total period of 5 hours and 25 minutes each 
school day, inclusive of recess periods with a requirement 
that the "instruction" shall be given for three hours each 
morning and two hours and twenty five minutes each 
afternoon. There is also a regulation requiring the attendance 
of teachers at the school some 15 minutes prior to the 
commencement of classes. But none of this conclusively 
goes to setting hours of work pursuant to a contract of 
employment between a teacher and the employer. So far as 
I am able to ascertain there is no setting of maximum or 
minimum hours and no prescription of any spread of hours. 
It appears likely that teachers in primary and secondary 
public sector education, like teachers in private sector 
education, simply do not have specified hours of work 
provisions in their contracts of service. The fact of regulated 
hours of "instruction" or school operation such as 
commonly applies between 9.00am and 3.30pm on school 
days can not, in my view, be construed as constituting an 
hours of work obligation or limitation in the contractual 
obligations of teachers and their employer. Obviously a 
teacher must attend to instruct. A teacher's hours of work 
obligations arising out of the contract of employment would 
include an obligation to carry out instructing duties. But it 
cannot be construed that this, or even this and required times 
of attendance for duties which do not directly involve 
instruction of students such as pre classes time, equates to 
a maximum obligation. 

The situation is somewhat different in the technical and 
further education sector. Regulation 230 specifies a 
"weekly tour of duties for all full time members of the 
teaching staff' to be the equivalent of 30 hours at such times 
required by the employer. There is provision within the 
regulation for the establishment of equivalent hours averag- 
ing and part time provisions. There is also the prescription 
of minimum hours of work for Directors of Regional 
Colleges of 37 1/2 per week. I would ratify an hours clause 
reflecting only the foregoing in the relevant award. 

That leaves contract of service conditions. It was noted 
in the reasons for decision which issued in Matter No. TA 
1 of 1992 that the Tribunal was prepared to consider the 
terms of any contract of service clauses which the parties 
were prepared to submit; it being agreed between them that 
such clauses should be included in awards covering teachers. 
As the parties did not arrive at any agreement on the terms 
of such clauses by the time Matter No. TA 1 of 1992 was 
to issue the Tribunal set that to one side for consideration 
of the same pursuant to Matter No. T 3 of 1993 in the event 
that any express terms were forthcoming from the parties to 
that end. None have been and as it is now over six weeks 
since the reasons in Matter No. TA 1 of 1992 issued and the 
opportunity to pursue this course was clearly identified by 

the Tribunal, I consider that Matter No. T 3 of 1993 should 
be finalised on the basis that the matter of any additional 
provisions to the contract of service clauses be set aside and 
dealt with subsequently along with the other matters 
identified in these reasons and the deferred matters. 

The three provisions sought by the parties which could 
be said to fall within the jurisdiction of the Tribunal pursuant 
to the Wage Fixing Principles are notification of change, 
consultation provisions and the award modernisation clause. 

So far as the last goes, the situation of teachers and award 
coverage really bears some more reflection by the parties. 
The intent of such a clause in an award is, of course, to 
oblige the parties to the award to consider it in terms with 
a view to co-operatively ensuring that barriers to flexibility 
in work practices, to job satisfaction and to productivity 
improvements are removed. But in the case of public sector 
teachers in Western Australia in 1993 insofar as there are 
regulatory or legislative inhibitions on flexibility, career 
progression, productivity and so on, the source can not be 
said to have been awards. Indeed one only has to look at the 
Education Act Regulations 1960 for a prime source. As 
noted before these are a complex amalgam extending well 
beyond just the rights of teachers pursuant to their contracts 
of employment to prescriptive, detailed administration etc. 
of teachers' roles in education. Thus teachers are entitled, 
so far as the employer is concerned through his/her 
regulation, to examine students for head lice, to require 
children to "cleanse" themselves and to prevent students 
from begging. Teachers may "physically restrain" students 
when appropriate; must "acquaint" themselves with all the 
regulations; and "comply" with all "administrative instruc- 
tions". They must not "incite" students to absent them- 
selves from school and must apply "mild but firm" 
discipline. When teachers commence at a school they must 
notify the chief executive officer of that date. There are 
regulations for promotion, for transfer, for certification, for 
the taking of inventories, for appointments, for control of 
amenities, for applying discipline, for housing, for appoint- 
ments to specialist positions, for complaints against teachers 
by a parent, for reports on teachers and so on. There are 
regulations expressly prohibiting teachers from undertaking 
business ventures and holding office. And teachers are 
enjoined by the regulations not "to seek directly or 
indirectly the interest or influence of any person for the 
purpose of obtaining promotion, transfer or any other 
advantage in the department". And then there is a whole set 
of detailed regulations across many of the Parts of the 
Education Act Regulations 1960 applying to administration 
in schools by senior teachers and principals. 

Thus there is sheer bulk and complexity of a web of 
regulations relevant to teachers across a number of the 
various divisions within the Education Act Regulations 
1960. Significantly too, there is the apparently outdated 
language and, as was evidenced in Matter No. T 5 of 1993 
recently before the Tribunal, the probable development of 
work practices which actually conflict with the regulations 
but which are implemented anyway on the basis that some 
time later the regulations might/will/should be amended to 
convert what are breaches into lawful practices. 

The Education Act Regulations 1960 are not a matter for 
the Tribunal per se and I would not presume at all to 
"advise" what they should be. However it would seem that 
if that part of the Wage Fixing Principles which is aimed at 
reducing inflexibilities and outmoded obligations arising out 
of regulation is to be relevant in public sector education 
Western Australia, the logical principal focus at this point 
would have to be those Regulations. Thus I would see an 
obligation being inserted in the awards to require, at least, 
a consideration of that course as well as an on-going duty 
in respect of the awards. 

So far as the other two provisions are concerned, namely 
the obligation to notify in respect of intended significant 
change and the obligation to consult, I would endorse the 
inclusion of such provisions in the awards though, for the 
particular purposes of this matter, I query the general aptness 
of including in awards applying to teachers provisions which 
have their origins, simply, in general public service 
conditions. It seems to me that there is a marked difference 



in the work and work place environment of teachers 
compared with the public service generally which would 
suggest that more specific consideration should have a 
bearing on the terms. This may be a matter which the parties 
could address at a speaking to the minutes in respect of the 
duty to notify clauses. 

In sum, subject to these reasons I would endorse the 
inclusion of the foregoing provisions in the awards with 
effect some 21 days from the date of issue of Matter No. T 
3 of 1993. It seems to me that the prospective operative date 
would be warranted by the need for the employer to adjust 
administratively to the fact of award regulation of these 
conditions of employment. So far as the deferred matters and 
the remaining issues identified in these reasons being the 
subject of a further hearing in due course are concerned 
those items/matters/clauses should be identified in a 
separate schedule attached to the minutes of orders. 

The remaining clauses sought which I am not convinced 
that there is jurisdiction for the Tribunal to deal with are in 
either the leave category or other provisions category. The 
further leave provisions sought are as follows: leave for 
candidates for election to parliament, leave for Aboriginal 
meetings, leave for emergency services leave, leave for jury 
service etc., leave for international sporting events, leave for 
training with defence forces reserves and leave to attend 
local government meetings. The "others" category includes 
the provisions for copies of the award to be supplied by the 
employer, rights of entry for the union and requirements re 
time and salaries records. 

Some of the leave provisions sought in this list are for 
paid leave. Some are not. Nearly all are contingent on the 
employer's discretion. The parties say that they are all 
current conditions. The fact that there is no conclusion here 
to the effect that they fall within the jurisdiction of the 
Tribunal does not affect that. And the same can be said for 
all the other remaining provisions. In respect of the 
provisions sought as to right of entry etc. I would add though 
that should the Tribunal be satisfied that such matters were 
within jurisdiction, I would see the parties giving more 
consideration to producing terms more directed to the work 
places involved in lieu of simply reproducing public service 
clauses. 

There are additional items specific to the technical and 
further education sector. These are as follows: alternative 
delivery strategies, post interview feedback, union role in 
interview process, promotion by merit and "redundancy 
general order". I note that the last of these raises particular 
questions of jurisdiction given the general orders powers of 
the Commission in Court Session under the Industrial 
Relations Act 1979 which the parties have not addressed. 

In conclusion so far as the claims for award coverage are 
concerned I note that notwithstanding the number of items 
deferred at the request of the SSTU and the matters I would 
set aside at this point for further consideration as to 
jurisdiction and merit, the orders I would see issuing out of 
Matter No. T 3 of 1993 would result in additions to the two 
awards covering teachers in public sector primary, secon- 
dary, technical and further education which would have the 
effect of bringing the award regulation of conditions of 
employment of teachers significantly in to line with that of 
most other employees in Western Australia; in range of 
entitlements anyway. 

Finally it remains to comment on one more aspect of this 
claim for award coverage for teachers. A remarkable result 
of the course of scrutiny embarked upon by the Tribunal was 
the adverse reaction to it in some quarters. 

It should go without saying that it can not be presumed 
that the making of any industrial award is a simple matter. 
After all an award will have force in a fundamental way on 
the rights and responsibilities of the employer/s and 
employees covered by it. It would seem that those who 
would criticise a course of due scrutiny in the exercise of 
award making by the Commission are either ignorant of the 
deleterious consequences for employees and employers 
which can flow, easily, from a lack of it or are uninterested 
in that prospect. 

Even leaving aside the necessary consideration of the 
proposed award in this case in the context of the Wage 
Fixing Principles and the jurisdiction question, it was 
always obvious that such a complex document as was raised 
by the parties in this instance would require scrutiny specific 
to its terms. That the Tribunal undertook this scrutiny should 
not have surprised anyone. And of course the fact that this 
scrutiny revealed some incomprehensible provisions, some 
discriminatory provisions, some contradictory provisions, 
and some provisions which appear to be well beyond the 
general jurisdiction of the Commission let alone the limited 
definition of "industrial matter" applying to teachers as 
well as other problematic provisions demonstrates that the 
scrutiny was not only proper but was particularly warranted 
here. 

Thus it is disappointing that the Commission's function- 
ing in dealing with this application was the subject of 
inaccurate and misleading statements expressed through 
various media outlets after the initial judgement issued on 
14 January 1993. These commenced in news broadcasts very 
shortly after the 16 page judgement was issued to the parties. 
The speed, and the fact of significant inaccuracy in the 
reports suggests that the authorities for those critical 
statements (sourced to the SSTU) had not even read the full 
judgement at the time of commencing pronouncements on 
it. 

The text of the criticisms is of no moment. What is of 
moment is that what occurred amounted to external pressure 
on the Tribunal to curtail its further scrutiny of the award 
application and rubber stamp the claim. It was never on of 
course; but it should never even have been attempted. 

Ms Reeves: I have read the reasons for decision of the 
Chairperson in draft form. I concur with the findings and 
direction and I add the following observations. There are 
specific terms going to conditions of employment of 
teachers contained in agreements reached between the 
SSTU and the employer in the course of negotiations 
pursuant to the Wage Fixing Principles. 

The Memorandum of Agreement 1991 is such a negoti- 
ated agreement. It was submitted to this Tribunal as 
significant evidence of work place reforms under the 
Structural Efficiency Principle. Whilst it may be argued 
those terms may not be considered within the narrow 
definition of "industrial matter" I would emphasise that 
they are the basis of significant evidence for which salary 
increases were granted. In my view the Memorandum and 
the terms it sets out are inherent in the salary clauses 
included in this Award. There is an obligation on the parties 
to honour the terms until such time circumstances dictate 
otherwise or a further agreement is reached. 

Mr Pollard: I concur with the reasons of the Chairperson 
in determining this matter and add the following. 

The Tribunal has a limited jurisdiction by virtue of the 
definition of "industrial matter" that applies to teachers, the 
subject of this application, and as the Chairperson notes, 
jurisdiction is more limited than that applying to all other 
work places and industries. 

I concur that an exercise must take place in identifying 
the jurisdictional bases of some of these proposed terms of 
an award. 

I am of the view that the requirements of the Act may be 
met, and that further argument be made by the parties in 
convincing the Tribunal of this, and in doing so I am mindful 
of the importance that has been placed on these particular 
parts of the agreement by the parties, in coming to the agreed 
Memorandum, and their understandable desire to see these 
reflected in an award. 

The Chairperson: It is the unanimous decision of the 
Tribunal that the Teachers (Public Sector Primaiy and 
Secondary Education) Award 1993 and the Teachers (Public 
Sector Technical and Further Education) Award 1993 be 
varied by inserting the provisions contained in the schedules 
which now issue with Minutes of Orders; with the residue 
of the claims being divided from Matter No. T 3 of 1993 to 
enable it to be dealt with further and separately. 
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There will be a speaking to those minutes shortly. 
1 April 1993. 

Reasons for decision with minutes of order issued in this 
matter on 8 March 1993. A speaking to the minutes was held 
on 11 March 1993. At that time a number of changes to the 
two schedules to the minutes of orders was proposed by the 
State School Teachers Union of W.A. (Inc.) (hereinafter 
"SSTU"). Some of these were typographical errors or other 
errors or omissions. These were quite unremarkable in the 
context of a speaking to the minutes. Others were not. With 
the benefit now of transcript it is clear that some of the 
amendments sought at that time have some important 
ramifications. The submissions at the speaking to the 
minutes have now been further considered in the context of 
the reasons which issued in Matter No. T 3 of 1993 and the 
claim as raised. It is clear that the amendments sought go 
well beyond the purpose of the opportunity to be heard on 
the minutes of any order. 

In essence, the SSTU sought in a number of instances to 
amend the schedules to reflect another view on the merits 
of a particular clause. In some instances the amendments 
sought were different from the claims as raised and dealt 
with by the Tribunal in its reasons. In some instances the 
amendments sought were based on arguments that the 
Tribunal should now conclude there was discrimination or 
other merit considerations not raised in proceedings but 
which should be capable of remedy through considerations 
of submissions on the occasion of a speaking to minutes. In 
some respects the SSTU's proposed amendments were 
endorsed by the employer. In others they were not. In some 
instances the submissions put were to the effect that further 
amendments sought would actually reflect existing employ- 
ment conditions as against the proposed clauses raised in the 
original claim. As the claim has always proceeded on the 
basis that the parties agreed that the conditions sought 
reflected existing working conditions and thereby con- 
formed with the Wage Fixing Principles, these new 
submissions as to fact have important ramifications. 

The purpose of a speaking to the minutes has been the 
subject of decisions of the Full Bench on a number of 
occasions. See for instance the reasons for decision of the 
Commission in Court Session in Federated Miscellaneous 
Workers Union of Australia, West Australian Branch, Union 
of Workers and Sunny West Co-Operative Dairies and 
Others, (1965) 45 WAIG 246 at 249 and the judgement of 
the Full Bench in Mt Newman Mining Co. Pty Limited and 
Amalgamated Metal Workers' and Shipwrights' Union of 
Western Australia and Another, (1981) 61 WAIG 1043. In 
the latter case the object of drawing up minutes as stated by 
the then Chief Justice in his annotations to the 1956 reprint 
of the legislation which the current legislation replaced was 
cited by the President: 

The object of drawing up the decision of the Court 
in the form of minutes is to give representatives of the 
parties an opportunity to point out any of the provisions 
of the award which may have been inserted inadver- 
tently or by mistake and which, if allowed to remain 
would be inconsistent or unworkable or would in some 
way render the award less perfect than the Court 
intended it to be. The parties should therefore, when 
speaking to the minutes, confine their attention to 
alterations which will have the effect of making the 
award more workable rather than to alter the substance. 

[at page 1047] 
The President, after examining changes in the current 

legislation went on to say— 
The minutes represent the decision, that is they are 

required to state the decision by way of formulating 
what the Commission intended. Consistent with the 
annotation of the Chief Justice and the sources to which 
I have referred, the purpose of speaking to the minutes 
and its extent is, I think to determine whether the 
minutes correctly express the real decision of the 
Commission. It follows that the function of the 
Commission upon the speaking to the minutes is to 
deliver those minutes as the decision of the Commis- 
sion varied or unvaried according to the proper exercise 

of its discretion after hearing what the parties have had 
to say concerning the terms of the minutes. 

It also follows, in my opinion, that it is inappropriate that, 
in a normal case, a speaking to the minutes should be regarded 
as an occasion when the Commission may afford the parties an 
opportunity of being heard in relation to a matter or information 
not raised before it in terms of section 26(3). 

[at page 1048] 
In his reasons in the same case Kelly C. endorsed these 

conclusions as to the purpose of a speaking to the minutes. 
He also remarked, however, that the provision of section 35 
of the Act requiring the issue of minutes and an opportunity 
for parties to speak to those minutes while prescribing 
conditions which must be complied with before the 
Commission can deliver a valid order or award, did not go 
beyond that. He went on— 

In particular it does not require the Commission to 
deliver the decision of the Commission either in terms 
of the minutes as originally handed down or in a varied 
form. There is, in other words, nothing in section 35 
which suggests to me that even after handing down 
minutes and hearing the parties with respect to them, 
the Commission is unable to reconsider the matter and 
to hear further submissions for that purpose, if it 
considers it right to do so. 

[at page 1051] 
That is to say that until the Commission finalises a matter 

by order and is thereby "functus officio" it is bound by 
section 26 of the Act. The issue of minutes does not affect 
that. Thus, provided the Commission has good cause, it may 
decline to finalise an order even after minutes have issued 
and it may, if it is right, hear the matter further. The 
obligation on the Tribunal is no less. 

The parties in this matter did not seek that course but 
sought to use the opportunity to be heard at a speaking to 
the minutes to that end. That is not acceptable. But in all the 
circumstances of this case it is clear that the Tribunal should 
not proceed to issue the order in Matter No. T 3 of 1993 even 
to the extent that is provided for in law: that is, to reflect 
the reasons for decision because the submissions at the 
speaking to the minutes, in part, raised new and relevant 
matters which go to undercutting those reasons. 

The right recourse for the Tribunal is to re-open Matter 
No. T 3 of 1993 for hearing. At that time the parties will be 
expected to present their respective cases on the further 
award variations sought. 

14 April 1993. 
This is the unanimous decision of the Tribunal. Further 

reasons for decision issued in this matter on 1 April 1993. 
Those reasons included concerns about some of the 
submissions which had been made at a speaking to the 
minutes of orders which had issued on 8 March 1993. The 
concerns went to the fact that some of the amendments then 
sought went beyond the original claim or were sought on the 
basis that terms in the original schedule, while reflecting 
regulations in the Education Act Regulations, did not reflect 
what actually applied in the work place. 

Having considered this the Tribunal concluded that the 
order should not be finalised at that time and the parties 
should be required to make further submissions. That has 
occurred. 

The Tribunal has considered those submissions which, by 
and large are agreed in respect of the two schedules. 

It is noted that in respect of the maternity leave clause, 
the inadvertent use of "may" in lieu of a mandatory 
obligation in the original minutes gives rise to a consequen- 
tial amendment sought by the SSTU. The employer would 
prefer the mandatory provision but concurs that if that is not 
to be then the consequential amendment should be accepted. 
The Tribunal has concluded that there are sound reasons in 
merit why the mandatory provision should go however, and 
accepts the consequential change. 

The parties agree on all the other substantive changes with 
the exception of changes in the modernisation of conditions 
of employment, sick leave and short leave provisions sought 
by the SSTU. These exceptions are dealt with subsequently. 
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Having heard the submissions as to merit on the other 
provisions, the Tribunal is satisfied that the orders which 
issue should reflect these. 

The SSTU concerns in regard to the sick leave clause as 
sought go to the preclusion in subclause (4) of any granting 
of sick leave without the production of a medical certificate 
on any day immediately preceding or following a school 
vacation or the Easter holiday period or immediately 
preceding leave granted to attend examinations. It submits 
that this is arduous, unfair and should be a matter of 
discretion. The employer submits that it is not unreasonable 
and, as a current condition of employment per the Education 
Act Regulations 1960, should be included in the award. 

The SSTU concern regarding the provision for short leave 
goes to a preclusion too. Currently the regulations provide 
that the employer may grant paid leave for up to three days 
in a year provided that no such day immediately precedes 
or follows a school vacation or the Easter holiday period or 
immediately precedes leave granted to attend examinations. 
Again the employer submits that this provision should 
remain on the basis that it is applied, has been applied for 
some time and falls within the First Award Principle 
requirements. 

First, the sick leave provision. The preclusion is not of 
paid sick leave on such days. It is of the granting of sick 
leave on those days in the absence of a medical certificate. 
It is a common provision in awards across Australia. It has 
its origins in argument put by employers that they needed 
remedy in the face of the misuse of sick leave on days on 
either side of prescribed holidays. That argument found 
favour in various arbitration tribunals. The requirement for 
a medical certificate to be produced was seen as going some 
way to guaranteeing the integrity of sick leave while not 
unreasonably inhibiting the genuine taking of sick leave on 
those days. Given this and the fact of it as an existing 
condition there appears no reason for change on this 
occasion. 

The preclusion in the short leave regulation is probably 
erected on the same rationale as that which led to the 
requirement to establish cause imposed in sick leave 
provisions. But there is no parallel requirement on an 
employee seeking to take short leave on a day immediately 
before or after holidays or an absence due to examinations 
to document reason. There may be good reason for this. 
Short leave is designed to enable the conduct of private or 
personal business affairs. It really is a grace entitlement 
which is premised on a reasonable accommodation between 
the employer's convenience and the employee's needs and 
privacy. An obligation on the employee to reveal cause 
imposed in the award could undercut that privacy. 

The SSTU argument is simply that an employee could 
have urgent private business on the proscribed days but his 
superior does not have any ability to authorise paid leave. 
There is some merit in this argument. On the other hand the 
limitation is probably not unduly onerous. It is more 
probable than not that the type of private business which 
short leave is designed to reasonably facilitate is capable of 
being organised or carried out on days other than those 
proscribed. And the matter of privacy is intact if no change 
is effected. On balance the case for change of an existing 
condition has not been sufficiently made out. 

One matter remains. In the reasons which issued on 8 
March 1993, the Tribunal commented on the inadequacy of 
the prepared award modernisation clause in the context of 
an application for a new award, and the fact of regulation 
of conditions of employment by the Education Act 1928 and 
its Regulations. After consideration the Tribunal concluded 
that a modernisation clause should be included in the awards 
but that it should not be limited to award considerations. It 
should include an obligation to consider non-award means 
of regulating conditions of employment as well. 

This conclusion was expressed quite simply in subclause 
(1) of a clause titled "Modernisation of Conditions of 
Employment", which was included in the minutes which 
issued on 8 March 1993. That subclause was as follows. 

(1) (a) The employer and the Union shall consider 
the means of regulating the conditions of 

employment of employees, including award 
regulation, with a view to modernising these 
to provide for more flexible and efficient 
work arrangements, enhanced productivity, 
improved quality of working life, the devel- 
opment of skills and job satisfaction and shall 
act to achieve these ends co-operatively, 

(b) The process in paragraph (a) hereof shall be 
ongoing. 

However at the further hearing of the application made 
necessary for the reasons already detailed, the SSTU argued 
that the words "consider the means of regulating the 
conditions of employment of employees, including award 
regulation" should be deleted and the words "consider the 
award and the Education Act and its Regulations, in so far 
as they affect the conditions of employees" should be 
inserted in lieu thereof. 

Of course, pursuant to the Wage Fixing Principles, the 
point of such award modernisation clauses is to squarely 
place an onus on any union/s party to the award as well as 
employers bound by the award to take action in respect of 
out-moded, inflexible provisions. The parties to the awards 
the subject of this application are the SSTU and the Minister 
for Education. But, because of the extent of the Education 
Act 1928 and its regulations as a source of conditions of 
employment as well as industrial awards regulation, the 
flexibility ends identified in the Wage Fixing Principles do 
not simply go to the awards in this instance. 

But the fact is that the legislation, the Education Act 1928, 
is a matter for Parliament. And the fact is that the regulations 
arising pursuant to the legislation are a matter for an exercise 
of power conferred by that legislation on the Minister for 
Education. In my view the Tribunal should not entertain a 
proposal which could be constnied as imposing an obliga- 
tion on the Minister for Education in his/her carriage of 
functions pursuant to the executive arm of government when 
that obligation would be in respect of the separate legislative 
arm of government, namely the Parliament. That part of the 
submission should be rejected. The submission in relation 
to regulations arising under the Education Act 1928 does not 
have this distinction. However, the import of the proposal 
by the SSTU would be to impose an express and on-going 
obligation on the employer party only in respect of what 
amounts to subsidiary legislation within power. In the 
Tribunal's view the SSTU has not made out a sufficient case 
to warrant that course. 

However it is probably worth observing, again, that the 
current regulations made pursuant to the Education Act 1928 
so far as they go to conditions of employment are a mass 
of contradictions and, if complied with, would constitute 
some of the most centralised and rigid work practice 
arrangements around. 

That they are not complied with in many respects should 
not be relied on as militating against this conclusion. Even 
if the result of a breach/es is the implementation of more 
efficient and/or fair practices, the fact that this is achieved 
in breach should be of concern. There certainly is a problem. 

As was demonstrated recently, the assertion of a right 
pursuant to a regulation in the face of even consensual 
breach of it by the union and the employer for merit reasons, 
is of no small moment. The circumstances of that breach and 
its corollary attack actually rendered reasonable, practical 
and equitable ends incapable of being managed or achieved 
until remedy, mutually sought by the SSTU and the 
employer by application to this Tribunal, was achieved. One 
would assume that in these circumstances no employer, with 
the power of remedy so readily available, could conceive of 
maintaining a plethora of inflexible work practices through 
subsidiary legislation at the expense of productivity and job 
satisfaction. 

However given the recency of the particular case where 
the problem was so starkly demonstrated and other 
observations of this Tribunal in the same vein in recent 
times, as well as the fact that the problem does not appear 
to have been identified in any concerted way prior, it seems 
to us that the Tribunal should not expressly intervene at this 
point. 



There is another reason why the SSTU proposal should 
not be endorsed. The clause included in the original minutes 
does not limit the obligation imposed. But the SSTU 
proposal would limit the consideration to three sources: the 
award/s, the Education Act 1928 and its regulations. This 
could be construed as narrowing the obligation to exclude 
any other arrangements going to conditions of work. This 
would not be acceptable. In our view the subclause (1) 
included in the modernisation clause in the (now to be 
superseded) minutes issued on 8 March 1993 should be 
reflected in the outcome here. 

The minutes which now issue will reflect the reasons for 
decision which issued on 8 March 1993 and the further 
conclusions. The parties made no further reference to 
operative dates at the further hearing so the date included 
in the earlier minutes (29 March 1993) shall be reflected in 
the orders which issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. T 3 of 1993. 
Teachers (Public Sector Primary and Secondary Education) 

Award 1993 
No. TA 1 of 1992. 

Teachers (Public Sector, Technical and Further Education) 
Award 1993 

No. TA 1/1 of 1992. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR R.J. POLLARD. MEMBER. 

3 May 1993. 

Order. 
HAVING heard Mr P. Malone on behalf of the State School 
Teachers Union of W.A. (Inc.), Mr R. Farrelly and Mr R. 
Copeland for the Minister for Education in respect of the 
Teachers (Public Sector Primary and Secondary Education) 
Award 1993 and Mr R. Stratton and Mr T. Barlow on behalf 
of the Minister for Education in respect of the Teachers 
(Public Sector, Technical and Further Education) Award 
1993, now therefore the Government School Teachers 
Tribunal, pursuant to the powers conferred by the Industrial 
Relations Act 1979 does hereby order— 

1. That the Teachers (Public Sector Primary and 
Secondary Education) Award 1993 be varied and 
amended in accordance with the following Sched- 
ule I with effect on and from the 29th day of 
March 1993. 

2. That the Teachers (Public Sector, Technical and 
Further Education) Award 1993 be varied and 
amended in accordance with the following Sched- 
ule II with effect on and from the 29th day of 
March 1993. 

(Sgd.) S. A. KENNEDY, 
Chairperson. 

Government School 
Teachers Tribunal. 

Schedule I. 
1. Clause 2.—Arrangement: Delete this clause and insert the 
following in lieu thereof: 

2.—Arrangement. 
1. Title 

1 A. State Wage Principles 
2. Arrangement 
3. Area of Operation 

4. Scope 
5. Term of Award 

5A. Exclusion From Term 
6. Definitions 
7. Contract of Service 

PART I—SALARIES AND ADDITIONAL PAYMENTS 
8. Salaries 
9. Annual Increments 

10. Payment of Salaries 
11. Summer Vacation Loading 
12. Higher Duties 

PART II—-ALLOWANCES 
13. Allowances Payable on Appointment, Promotion 

or Transfer 
14. Camping Allowance 
15. Disturbance Allowance 
16. Excess Travelling Allowance 
17. Isolated Schools Allowance 
18. Locality Allowance 
19. Motor Vehicle Allowance 
20. Property Allowance 
21. Relieving Allowance 
22. Removal Allowance 
23. Summer Vacation Travel Concessions 
24. Travelling Allowance 

PART III—LEAVE PROVISIONS 
25. Annual Leave 
26. Vacations 
27. Long Service Leave 
28. Public Holidays 
29. Sick Leave 
30. Maternity Leave 
31. Leave Without Pay 
32. Short Leave 
33. Leave to Attend Union Business 
34. Trade Union Training Leave 

PART IV—OTHER PROVISIONS 
35. Deduction of Union Subscriptions 
36. Grievance Resolution Procedures 
37. Liberty to Apply 
38. Modernisation of Conditions of Employment 
39. Notification of Change 
40. Consultation Provisions 

Schedule A—Parties 
Schedule B—Salaries and Additional Payments 
Schedule C—Locality Allowance 
Schedule D—Appointment, Promotion, Transfer, Reliev- 

ing and Travelling Allowances 
Schedule E—Motor Vehicle Allowance 
Schedule F—Camping Allowance 
Schedule G—Recovery of Overpayments 
Schedule H—Vacation Travel Concessions 
Schedule I—Isolated Schools 

2. Clause 11.—Summer Vacation Loading: Immediately 
following this clause insert a new clause as follows: 

12.—Higher Duties. 
(l)(a) An employee continuously employed for more 

than two weeks acting in a position the salary for 
which is higher than that prescribed for the 
employee's permanent position shall, subject to 
paragraph (b) of this subclause, be paid for the full 
period of acting the salary to which he/she would 
be entitled if the employee held that position 
permanently. 

(b) Subject to paragraph (c) of this subclause, an 
employee referred to in paragraph (a) above who 
is employed in an acting capacity— 

(i) for a full calendar year, shall be paid the 
higher salary for the whole of that period; 

(ii) within two weeks of the commencement of 
the school year and remains so employed for 
the remainder of the full school year, shall be 
paid the higher salary from the date of taking 
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up the position until the end of the calendar 
year; 

(iii) within two weeks of the commencement of 
the school year and for a lesser period than 
the remainder of the full school year, shall be 
paid the higher salary for the total period, 
including any vacations which may fall 
within that period; 

(iv) more than two weeks after the commence- 
ment of the school year, shall be paid the 
higher salary for the total period, including 
any vacations which may fall within that 
period. 

(c) An employee referred to in paragraph (a) of this 
subclause shall not be paid the higher salary for 
any period of absence on long service leave or for 
sick leave of more than two weeks' duration. 

(2) Where the full duties of a higher position are 
performed by two or more employees on an acting basis, 
each shall be paid an allowance as determined by the 
employer. 

(3)(a) Subject to paragraph (b) hereof, an employee who 
is directed to act in a higher position but who is 
not required to carry out the full duties of the 
position and/or accept the full responsibilities, 
shall be paid such proportion of the higher duties 
allowance as the duties and responsibilities per- 
formed by him/her bear to the full duties and 
responsibilities of the higher position. 

(b) The employee shall be informed, prior to the 
commencement of acting in the higher position, 
of the duties to be carried out, the responsibilities 
to be accepted and the allowance to be paid. 

3. Part II—Allowances: Renumber the clauses in this part 
(from Clause 12.—Allowances Payable on Appointment, 
Promotion or Transfer, to Clause 23.—^Travelling Allow- 
ance) as 13 to 24 respectively. 
4. Clause 14.—Camping Allowance: Amend paragraphs (a) 
and (c) of subclause (4) of this clause as follows. Delete the 
word and numerals "Clause 12" "Clause 20" and "Clause 
23" and insert "Clause 13", "Clause 21" and "Clause 24" 
in lieu thereof. 
5. Clause 16.—Excess Travelling Allowance: 

A. Amend paragraph (c) of subclause (1) of this 
clause as follows. Delete the word and numerals 
"Clause 18" and insert "Clause 19" in lieu 
thereof. 

B. Amend paragraph (2) of this clause as follows. 
Delete the word and numerals "Clause 18" and 
insert "Clause 19" in lieu thereof. 

6. Clause 19.—Motor Vehicle Allowance: Amend subclause 
(1) of this clause as follows. Under the definition of 
"Qualifying service" delete the word and numerals 
"Clause 22" and insert "Clause 23" in lieu thereof. 
7. Clause 21.—Relieving Allowance: 

A. Amend paragraph (d) of subclause (1) of this 
clause as follows. Delete the word and numerals 
"Clause 13" and insert "Clause 14" in lieu 
thereof. 

B. Amend subclause (3) of this clause as follows. 
Delete the word and numerals "Clause 18" and 
insert "Clause 19" in lieu thereof. 

C. Amend subclause (5) of this clause as follows. 
Delete the word and numerals "Clause 23" and 
insert "Clause 24" in lieu thereof. 

8. Clause 22.—Removal Allowance: Amend paragraph (a) 
of subclause (3) of this clause as follows. Delete the word 
and numerals "Clause 18" and insert "Clause 19" in lieu 
thereof. 
9. Clause 23.—Summer Vacation Travel Concessions: 

A. Amend subclause (3) of this clause as follows. 
Delete the word and numerals "Clause 18" and 
insert "Clause 19" in lieu thereof. 

B. Amend subclause (6) of this clause as follows. 
Delete the word and numerals "Clause 18" and 
insert "Clause 19" in lieu thereof. 

10. Part III—Leave Provisions: Delete this part and insert 
the following in lieu thereof: 

PART III—LEAVE PROVISIONS 

25.—Annual Leave. 
(1) A person employed as: 

(a) a Principal School Psychologist; 
(b) a Senior School Psychologist; 
(c) a Senior Consultant; 
(d) a Consultant; 
(e) an Education Officer; or 
(f) a teacher or employee in such other advisory 

capacity as the employer determines; 
shall be entitled to four weeks' annual leave to be taken at 
the convenience of the employer. 

(2) The annual leave of a Youth Education Officer shall 
be four (4) weeks per year. 

26.—Vacations. 
(1) Subject to this award, employees other than provided 

for in Clause 25.—Annual Leave of this award, and in 
subclauses (2) to (9) of this clause, shall be entitled to 
payment of salaries and allowances during school vacations. 

(2) A temporary employee who— 
(a) does not work a full school year; and 
(b) is employed for a continuous period of four weeks 

or more, 
shall be entitled to payment for the same proportion of an 
employee's annual vacations as the period worked bears to 
a full school year's work. 

(3) For the purposes of subclause (4) the vacation periods 
shall not be included as service, but shall not constitute a 
break in an employee's continuity of service. 

(4) Subject to Clause 31.—Leave Without Pay and 
without affecting subclause (5)— 

(a) a permanent employee on probation who does not 
work a full school year; 

(b) a permanent employee granted leave without pay 
for a period not exceeding the full school year; 

shall be entitled to payment for the same proportion of an 
employee's annual vacations as the period worked bears to 
a full school year's work. 

(5) Where an employee does not work a full school year 
because a period of maternity leave commences or expires, 
or both commences and expires, during that year she is 
entitled to payment for the same proportion of a school 
vacation in that year as the period worked during that year 
bears to a full school year. 

(6) Notwithstanding subclause (5) of this clause, an 
employee who has received payment for any vacation in a 
year is not required to repay any part of that payment if, on 
account of maternity leave subsequently taken in that year, 
the payment exceeds the amount of which she is entitled 
under that subclause. 

(7) Where an employee will be on maternity leave on the 
first day of a school term, she is not entitled to payment for 
any part of the immediately preceding school vacation 
except to the extent that an entitlement arises from work 
performed before the commencement of that vacation. 

(8) An employee shall be paid at the commencement of 
maternity leave any sum to which she is entitled under this 
clause for any vacation which falls during the period for 
which maternity leave has been approved. 

(9) In this clause "maternity leave" means maternity 
leave pursuant to Clause 30.—Maternity Leave of this 
award. 

(10) Unless otherwise authorised by the employer, a 
person employed as: 

(a) A School Psychologist; 



(b) A School Psychologist (Provisional); or 
(c) A School Development Officer; 

shall be required to be on duty for four weeks per year when 
teachers are on vacation, and this duty will be undertaken 
during the following school vacation periods— 

* two weeks before teachers commence the school 
year; 

* one week at the end of Term 2; and 
* one week at the end of Term 3. 

(11) Unless otherwise authorised by the employer, a 
person employed as a teacher at the Distance Education 
Centre shall be required to be on duty for four weeks per year 
when teachers are on vacation, and for the purposes of this 
clause this duty will be undertaken during the following 
school vacation periods— 

* one week before teachers commence the school 
year; and 

* three weeks during school term vacations; or 
* by arrangement with the Principal. 

27.—Long Service Leave. 
(1) Subject to this clause, a permanent employee shall be 

entitled to long service leave of thirteen weeks on 
completion of— 

(a) ten years' continuous service; and 
(b) any subsequent period of seven years' continuous 

service following. 
(2) A temporary employee shall be entitled to long service 

leave of thirteen weeks on completion— 
(a) of ten years' continuous service within eleven 

calendar years; 
(b) any subsequent period of seven years continuous 

service within eight calendar years. 
(3) For the purposes of this clause the term "continuous 

service" shall be construed in accordance with subclause (4) 
of this clause. 

(4) An interruption in the service of an employee shall not 
count as service and shall break his/her continuity of service 
provided that— 

(a) any period of sick leave with pay; or 
(b) any continuous period of approved sick leave 

without pay that does not exceed 13 weeks; or 
(c) any continuous period of approved leave (other 

than sick leave) without pay that does not exceed 
two weeks; or 

(d) any continuous period of absence on workers' 
compensation that does not exceed 26 weeks; or 

(e) any period of approved leave without pay for the 
purpose of undertaking studies as referred to in 
Clause 31.—Leave Without Pay of this award; 

shall count as service and shall not be construed as a break 
of service; and— 

(f) any period of long service leave and any period 
of school vacation within that period; or 

(g) any period during a vacation for which the 
employee is not entitled to payment; or 

(h) any portion of a continuous absence on approved 
sick leave without pay that exceeds thirteen 
weeks; or 

(i) any portion of continuous absence on approved 
leave without pay that exceeds two weeks; or 

(j) any portion of a continuous absence on workers' 
compensation, that exceeds 26 weeks; or 

(k) any default period as defined; or 
(1) in the case of a temporary employee, any period 

not exceeding thirteen weeks during which the 
employee's services are not required, 

shall not count as service but shall not be construed as a 
break of service. 

(5) For the purposes of this clause, "default period" shall 
mean— 

(a) the period commencing from the third anni- 
versary— 

(i) of the date on which an employee becomes 
entitled to take long service leave for thirteen 
weeks; or 

(ii) if a postponement election by an employee 
has been approved under subclause (12) of 
this clause, the date on which the employee 
becomes entitled to take long service leave 
for one semester and ending on the date on 
which that entitlement has been completely 
taken. 

(b) where as at 1 January 1990, an employee had an 
entitlement to 26 weeks long service leave, the 
period commencing four years from the date on 
which that entitlement arose, and ending on the 
date on which that entitlement has been com- 
pletely taken. 

(6) Where an employee takes long service leave over 
more than one term, any period of school vacation that 
occurs between the terms shall be regarded as long service 
leave. 

(7)(a) The employer, on application by an employee, 
may approve the conversion of the employee's 
ordinary long service leave entitlement to ex- 
tended long service leave. 

(b) For the purpose of this subclause, "extended long 
service leave" means approved long service leave 
for a period longer than the period of ordinary long 
service leave specified in paragraphs (a) or (b) of 
subclause (1) of this clause; provided that the long 
service leave taken is not greater than twice the 
long service leave the employee would have been 
entitled to take plus any school vacation occurring 
in the period. 

(c) Extended long service leave shall be taken at a 
salary that is reduced in proportion to the longer 
period. 

(8) An employee who during the period of continuous 
service was employed on— 

(a) a part time basis is entitled to be paid the rate 
applying to that part time work during long 
service; 

(b) a full time basis and a part time basis is entitled 
to be paid during long service leave in proportion 
to the full time service and the part time service 
served during that period of continuous service. 

(9) Subject to subclause (12) of this clause, any 
entitlement to long service leave arising from part time 
service may be converted to long service leave for a shorter 
period provided that the salary applying shall be adjusted 
proportionately to reflect this. 

(10) (a) An application for long service leave shall be 
made by completing a long service leave application form 
authorised by the employer. 

(b) An application for long service leave shall be 
made to the employer— 

(i) in the year preceding the year in which long 
service leave is proposed to be taken; 

(ii) not later than the date specified by the 
employer by notice published in the Educa- 
tion Circular; and 

(iii) not later than two years after the date on 
which an entitlement to thirteen weeks' long 
service leave has accrued. 

(11) The employer may, on application by an employee 
made within two years of the date on which the employee 
becomes entitled to long service leave for thirteen weeks, 
approve of the employee postponing the taking of that 
entitlement ("a postponement election'') until the employee 
becomes entitled to take long service leave over one 
semester. 
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(12) (a) Long service leave shall be taken over a complete 
term or a complete semester or complete school year 
commencing in the year specified by the application from 
such date as is approved by the employer and any portion 
of a long service leave entitlement that is not exhausted by 
virtue of the operation of this subclause shall be credited to 
the employee; (the credit being a "carry-over entitlement"). 

(b) Notwithstanding paragraph (a) of this subclause, 
the employer may, in special circumstances, direct 
that the provisions of that subclause do not apply. 

(13) (a) An employee who has a carry-over entitlement 
(or carry-over entitlements) may take the long service leave 
entitlement pursuant to paragraph (b) of subclause (1) on a 
pro-rata basis before the expiry of seven years if the period 
of any carry-over entitlement (or carry-over entitlements) of 
the employee, when added to the period of pro-rata long 
service leave, equals one complete term. 

(b) The employer may, in special circumstances, 
permit an employee to take a carry-over entitle- 
ment before the employee's long service leave 
entitlement and the pro-rata long service leave 
equals one complete term. 

(14) The rate of salary payable to an employee during 
his/her long service leave shall not be affected by any school 
vacation, other than a summer vacation, that occurs during 
that leave. 

(15) A lump sum payment for the money equivalent of 
any long service leave entitlement of an employee under the 
provisions of this clause and/or any proportional long 
service leave credit of an employee under the provisions of 
this clause shall be due— 

(a) as of the date of retirement, to an employee who 
is retired because of age or incapacity, provided 
that at least twelve months continuous service has 
been completed prior to the date of retirement; 

(b) as of the date of retirement, to an employee who 
retires at or over the age of 55 years provided that 
at least three years of continuous service has been 
completed prior to the date of retirement; 

(c) as of the date of his or her death in respect of a 
teacher who dies provided that the teacher has 
completed not less than 12 months of continuous 
service prior to the date of his or her death. 

(16) A lump sum payment for the money equivalent of 
any long service leave entitlement of an employee under the 
provisions of this clause shall be made as soon as practicable 
after the date of the employees resignation or dismissal, to 
an employee who— 

(a) resigns; or 
(b) is dismissed. 

(17) The long service leave credit of an employee for each 
period of continuous service less than that required to entitle 
the employee to long service leave shall be that proportion 
of thirteen weeks as the period bears to the total period of 
service required. 

(18) For the purposes of subclauses (15), (16) and (17) of 
this clause any long service leave entitlement of an 
employee shall include any carry-over entitlement but shall 
not include any pro-rata long service leave. 

(19) Except as provided in subclauses (15) to (18) 
inclusive, an employee shall not be entitled to a lump sum 
payment in respect of any period of continuous service 
prescribed in paragraphs (a) or (b) of subclause (1) but shall 
be entitled to a lump sum payment in relation to any 
carry-over entitlement that remains to be taken. 

(20) Where immediately prior to 1 January 1990, an 
employee has completed a period of continuous service 
exceeding ten years but not exceeding fifteen years but not 
taken long service leave in respect of that service, the 
employee may in lieu of any entitlement he or she would 
otherwise have in respect of that service under subclause (1) 
of this clause as in force after the commencement day elect— 

(a) to complete the fifteen years of continuous service 
and upon completion be entitled to 26 weeks long 
service leave; or 

(b) to be credited as at 1 January 1990 with long 
service leave in accordance with the following 
formula— 

A = 91 + (B x 91) 

C 
A representing the number of days long service 
leave credited; 
B representing the number of days continuous 
service in excess of ten years; 
C representing the number of days of continuous 
service in the 5 year period between the em- 
ployee's 10th and 15 th year of continuous service. 

(21) For the purposes of paragraph (b) of subclause (1) 
of this clause as in force after 1 January 1990 through 
regulation pursuant to the Education Act 1928, a seven year 
period referred to in that subclause, commences— 

(a) where an election is made under paragraph (a) of 
subclause (20), after the day on which fifteen 
years of continuous service is completed; and 

(b) where an election is made under paragraph (b) of 
subclause (20), on 1 January 1990. 

(22) Where as at 1 January 1990, an employee had an 
entitlement to 26 weeks of long service leave, the employee 
shall commence that leave not later than four years from the 
date on which that entitlement arose. 

28.—Public Holidays. 
(1) Subject to (2) hereof, when any of the following days 

falls within a school term they shall be allowed as holidays 
with pay; 

Good Friday, Easter Monday, Easter Tuesday, Anzac Day 
(25 April), Labour Day (first Monday in March), Foundation 
Day (first Monday in June), Queens Birthday (on the day 
proclaimed), Christmas Day, Boxing Day, New Years Day 
and Australia Day, 

(2) Easter Tuesday shall not be allowed as a holiday with 
pay when a holiday with pay is determined by the employer 
in lieu in accordance with Regulation 38B of the Education 
Act Regulations 1960. 

29.—Sick Leave. 
(1) Subject to this clause the employer may grant an 

employee leave on full pay, leave on half pay or leave 
without pay because of illness or disability. 

(2)(a) An application for sick leave shall be made by an 
employee not later than the day on which he/she 
resumes duty following an absence because of 
sickness. 

(b) In the event of sick leave being required for an 
extended period of ten working days or more, a 
sick leave application will be required by the end 
of the first ten days and monthly thereafter for as 
long as the absence continues. 

(3) Subject to paragraph (b) hereof, the employer 
(a) shall not grant sick leave unless the application 

therefor is supported by the certificate of a legally 
qualified medical practitioner approved of by the 
employer stating— 

(i) the nature of the employee's illness or 
disability; and 

(ii) the period during which the employee is unfit 
for duty. 

(b) If the employer is satisfied that it is not possible 
for an employee to obtain such a certificate the 
employer in lieu may require the applicant to 
produce a certificate from a person specified by 
the employer. 

(4) The employer may grant an employee non-cumulative 
sick leave with pay without the production of a medical 
certificate for absence not exceeding a total of three days in 
any year; 
providing that no such leave will be granted for any day 
immediately preceding or immediately following a school 
vacation or the Easter holiday period; or immediately 
preceding leave granted to attend examinations. 
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(5) A permanent employee is entitled to a cumulative 
credit towards sick leave on full pay and half pay (referred 
to in this clause as a "sick leave credit") as follows— 

Credit towards Credit towards 
leave on Mi leave on half 

pay pay. 
On permanent appointment 5 2 
On completion of 6 months* 
continuous service from 
permanent appointment 5 3 
On completion of 12 months' 
continuous service from 
permanent appointment 10 5 
On completion of each 
additional 12 months' 
continuous service 10 5 

(6) In respect of service on and after 1 January 1992, a 
temporary employee is entitled to a cumulative credit in 
working days towards sick leave as follows: 

Credit towards Credit towards 
leave on Ml leave on half 

pay pay 
On temporary appointment 3 1 
On completion of 3 months' 
continuous service from 
temporary appointment 2 1 
On completion of 6 months' 
continuous service from 
temporary appointment 5 3 
On completion of 12 months' 
continuous service from 
temporary appointment 10 5 
On completion of each 
additional 12 months' 
continuous service 10 5 

(7) The employer shall not grant an employee sick leave 
with pay unless the employee has an appropriate sick leave 
credit. 

(8) Sick leave with pay taken by an employee shall be 
deducted from his/her sick leave credit at the rate of one day 
for each working day including public holidays that the 
employee is on such leave. 

(9) Where an employee's sick leave credit on full pay is 
exhausted, the employer may, on application by the 
employee, allow any credit towards sick leave on half pay 
to be converted to sick leave on full pay provided that the 
conversion is at the rate of two half pay days for one frill 
pay day and the credit towards sick leave on half pay shall 
be reduced accordingly. 

(10) When an employee's credit towards sick leave with 
pay becomes exhausted, the employer may grant a credit 
towards sick leave on full pay of one day for each day that 
the employee is entitled to long service leave and the 
entitlement to long service leave shall be reduced accord- 
ingly. 

(11) For the purposes of this clause "service" includes— 
(a) any period of leave except— 

(i) leave granted without pay in excess of ten 
working days; and 

(ii) any continuous period of sick leave without 
pay in excess of three months. 

(b) service before 1 January 1975 as a monitor or as 
a student with allowances in a teachers college. 

(12) An employee is not entitled to sick leave with pay 
in respect of an illness or disability— 

(a) caused by that employee's misconduct; or 
(b) caused by circumstances within that employee's 

control. 
(13) Unless otherwise provided for in this clause no 

previous contract of employment between a teacher and the 
employer will have any bearing on the entitlement to sick 
leave. 

(14) Where an employee— 
(a) resigns from the permanent staff; 
(b) is appointed a temporary employee; and 
(c) the temporary appointment is, exclusive of school 

vacations, continuous with that person's service as 
a permanent employee, 

that person shall be credited with any sick leave to which 
he/she was entitled on the date of resignation. 

(15) Where an employee who retires on medical grounds 
is subsequently re-employed as a teacher, that teacher shall 
be credited with any sick leave credit to which he/she was 
entitled as of the date of retirement. 

(16) Where a temporary employee is appointed to the 
permanent staff and the permanent appointment is continu- 
ous with that person's service as a temporary employee, 
he/she shall retain any sick leave credit to which that person 
was entitled as a temporary employee immediately before 
his/her appointment as a permanent employee. 

(17) Where a temporary employee ceases service that 
person shall lose his/her sick leave credit unless— 

(a) the cessation is due to a term vacation; or 
(b) that person's services are not required for a period 

that does not exceed twelve weeks. 
(18) Subject to subclause (20) of this clause, the employer 

shall not grant sick leave with pay to an employee who is 
on leave. 

(19) Where the employer is satisfied that the sick leave 
sought by an employee— 

(a) arises from illness during the employee's long 
service leave; and 

(b) results in the employee being confined to his/her 
residence or to a hospital for a period of fourteen 
days or more, 

the employee may be granted sick leave in respect of the 
period during which that person was sick while on leave and 
where he/she does so the period shall not be reckoned as 
long service leave. 

(20) Where an employee is on sick leave on the last 
working day before the beginning of a school vacation or 
public holiday and resumes duty on the first working day 
following the vacation or public holiday that period of sick 
leave shall be deemed to have ended on the last working day 
before the vacation or public holiday. 

(21) Where an employee is on sick leave on the last 
working day before the beginning of school vacation and 
continues on sick leave on the first working day following 
the vacation that employee shall— 

(a) in relation to the summer vacation, receive full 
pay for the period of the vacation; and 

(b) in relation to a term vacation— 
(i) receive full pay for the period of the vacation 

if on sick leave on full pay; or 
(ii) receive half pay for the period of the vacation 

if on sick leave on half pay; or 
(iii) receive no pay for the period of the vacation 

if on sick leave without pay, 
but the period of the vacation shall not form part 
of the period of sick leave. 

(22) Where an employee— 
(a) applies for sick leave with pay because of an 

illness or disability in respect of which he or she 
is not required to be confined to his or her house 
or a hospital; and 

(b) is entitled to a period of long service leave, 
the employer may require the employee to apply 
for and take all or part of the period of long service 
leave to which he/she is entitled in place of an 
equivalent period of sick leave. 

(23) (a) An employee who is absent from duty because of 
a war-caused injury or disability is entitled, in 
addition to any other sick leave credit provided for 
under this award, to an additional credit in 
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working days towards sick leave on full pay as 
follows— 

(i) in respect of service before 1 July 1967— 
(aa) on the date of appointment—ten days; 
(bb) on completion of twelve months' con- 

tinuous service—ten days; 
(cc) for each twelve months' of continuous 

service after the first twelve months' of 
continuous service and any further serv- 
ice up to his/her fifth year of service— 
ten days for each year but with no 
accumulation in excess of 60 days and 
no re-accumulation; 

(ii) in respect of service on and after 1 July 
1967— 
(aa) on the date of appointment—fifteen 

days; 
(bb) on completion of twelve months' con- 

tinuous service—fifteen days; 
(cc) for each twelve months' continuous 

service after the first twelve months' of 
continuous service—fifteen days. 

(b) An employee's additional sick leave credit under 
the provisions of subparagraphs (i) or (ii) of 
paragraph (a) above shall be reduced by one day 
for each working day including public holidays 
the employee is on sick leave with pay because of 
war-caused injury or disability. 

(c) A war-caused injury or disability is an injury or 
disability which is certified by the Department of 
Veteran's Affairs of the Commonwealth to be 
war-caused. 

30.—Maternity Leave. 
(1) A pregnant employee wishing to take maternity leave 

shall apply for such leave no later than ten weeks before the 
expected date of birth of the child. 

(2) An application shall be in the form approved by the 
employer and supported by a certificate of a registered medical 
practitioner stating the expected date of birth of the child. 

(3) Maternity leave may be taken for a period not longer 
than twelve months provided that maternity leave for an 
employee appointed for a fixed term shall not extend beyond 
that fixed term. 

(4) If an application by an employee is supported by a 
certificate of a registered medical practitioner, the employer 
may approve— 

(a) the commencement of maternity leave on a day 
during the six weeks before the expected date of 
birth of the child; or 

(b) the resumption of duty by an employee on a day 
during the six weeks after the date of birth of the 
child. 

(5) Subject to subclauses (3) and (4) of this clause, an 
employee on maternity leave may apply for an extension of 
or a reduction in the period of maternity leave granted to her. 

(6) If an application is made under subclause (2), (4) or 
(5) of this clause for a period of maternity leave the 
employer may determine that it shall expire on the last day 
of a school vacation. 

(7) Except to the extent that an employee takes annual 
leave (where applicable) or long service leave concurrently 
during her absence from duty, maternity leave is leave 
without pay. 

(8) Maternity leave— 
(a) does not count as service; and 
(b) does not break the continuity of service in relation 

to entitlement to sick leave or long service leave. 
(9) Maternity leave shall not be deemed to be absence on 

sick leave or long service leave. 
(10) Maternity leave does not break the continuity of 

service in a qualifying period for promotion or transfer if the 
qualifying period has commenced at the time the maternity 
leave is taken. 

(11) If maternity leave is taken in a qualifying period for 
promotion of transfer, subclause (10) of this clause applies 
only to the maternity leave for the first pregnancy. 

(12) In subclauses (10) and (11) of this clause "qualifying 
period for promotion or transfer" includes a requirement to 
have a period of experience of a particular kind for a 
promotion or transfer as determined by the employer and 
published in the Education Circular. 

31.—Leave Without Pay. 
(1) Subject to this award, the employer may grant an 

employee leave without pay. 
(2) Any continuous period of leave without pay exceeding 

ten working days granted under this clause; 
(a) does not count as service; and 
(b) does not constitute a break in continuous service. 

(3) Notwithstanding anything in this clause, the employer 
may declare that leave granted to an employee on and after 
1 January 1964 for the purpose of undertaking studies 
directly related to the duties as an employee constitutes 
service. 

(4) Where following an application by an employee, the 
employer is of the opinion that by reason of special 
circumstances connected with the family of the employee, 
the employee is unable to— 

(a) accept a transfer to another position; or 
(b) continue in the position held by the employee; 

the employer may approve of the employee taking leave 
without pay for such period not exceeding twelve months 
as is approved by the employer. 

(5) Where an employee, having taken leave without pay 
for the period approved by the employer, does not accept the 
position in which the employer requires the employee to be 
employed, the employee's employment shall be deemed 
terminated on the date of expiration of the period of leave 
without pay. 

32.—Short Leave. 
(1) The employer may grant an employee leave with pay 

not exceeding a total of three days in any year to conduct 
urgent personal business which cannot reasonably be 
transacted outside hours of duty ("short leave"). 

(2) The employer shall not grant short leave in respect of 
any day immediately preceding or immediately following a 
school vacation or the Easter holiday period; or immediately 
preceding leave granted to attend examinations. 

33.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee— 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a Union nominated representative of 

employees is required to attend negotiations 
and/or conferences between the Union and 
employer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings; or 

(iv) who as a Union nominated representative of 
employees is required to attend joint union/ 
management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
subclause (1) of this clause shall only be ap- 
proved: 

(i) where an application for leave has been 
submitted by an employee, such application 
to be submitted in reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given; and 
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(iii) for those employees whose attendance is 
essential. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school not being unduly affected. 

34.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by the Union to 
attend short courses conducted or approved by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted to the employee in any one calendar year provided 
that the total leave being granted in that year and in the 
subsequent year does not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) When a public holiday or school vacation falls 
during the duration of a course, a day off in lieu 
of that day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
school or college not being unduly affected and to the 
convenience of the employer. 

(5) (a) Any application by the employee shall be submit- 
ted to the employer for approval at least four 
weeks before die commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the Union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and 
the authority which is conducting the course. 

(6) A qualifying period of twelve months employment 
shall be served before an employee is eligible to attend 
courses or seminars of more than a half day duration. The 
employer may, where special circumstances exist, approve 
an application to attend a course or seminar where an 
employee has less than twelve months service. 

(7) (a) The employer shall not be liable for any expenses 
associated with an employees' attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 

working hours immediately before or after the 
course. 

11. Part IV—Other Provisions: Renumber the clauses in this 
part (from Clause 26.—Eteduction of Union Subscriptions 
to Clause 28.—Liberty to Apply) as 35 to 37 respectively. 
12. Clause 37.—Liberty to Apply: Delete this clause and 
insert the following in lieu thereof: 

37.—Liberty to Apply. 
Leave is reserved for either party to apply during the term 

of the award in respect of the following matters: 
parenting leave; 
country service incentives; 
bereavement leave; 
permanent part time employment; 
isolated schools; 
higher duties allowance—subclause (1). 

13. Clause 37.—Liberty to Apply: Immediately following 
this clause, add the following new clauses: 

38.—Modernisation of Conditions of Employment. 
(1) (a) The employer and the Union shall consider the 

means of regulating the conditions of employment 
of employees, including award regulation, with a 
view to modernising these to provide for more 
flexible and efficient work arrangements, en- 
hanced productivity, improved quality of working 
life, the development of skills and job satisfaction 
and shall act to achieve these ends co-operatively. 

(b) The process in paragraph (a) hereof shall be 
ongoing. 

(2) Any discussions between the parties must be premised 
on the understanding that: 

(a) a majority of employees must genuinely agree; 
(b) no employee will suffer a reduction in ordinary 

earnings as a result of the change; 
(c) the Union must be party to any agreement. 
(d) where any employees are holding discussions 

which would require any award variation, the 
Union shall be invited to participate; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) subject to the provision of this award, any 
agreement reached shall be ratified by the Tribu- 
nal. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose the award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

39.—Notification of Change. 
(1) (a) Where the employer has made a definite decision 

to introduce major changes that are likely to have 
significant effects on employees' conditions of 
employment or employment, the employer shall 
notify the employees who may be affected by the 
proposed changes and the Union. 

(b) For the purpose of this clause "significant 
effects" include termination of employment; 
major changes in the composition, operation or 
size of the employer's work force or in the skills 
required; elimination or diminution of the job 
opportunities, promotion opportunities or job 
tenure; the need for retraining or transfer of 
employees to other work or locations and restruc- 
turing of jobs. 

(2) (a) The employer shall discuss with the employees 
affected and the Union, inter alia, the introduction 
of the changes referred to in subclause (1) of this 
clause; the effects the changes are likely to have 
on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and 
shall give prompt consideration to matters raised 
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by the employees and/or the Union in relation to 
the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in 
subclause (1) of this clause, unless by prior 
arrangement, the Union is represented on the body 
formulating recommendations for change to be 
considered by the employer. 

(c) For the purposes of such discussion an employer 
shall provide to the employees concerned and the 
Union all relevant information about the changes; 
including the nature of the changes proposed, the 
expected effects of the changes on employees and 
any other matters likely to affect employees; 
provided that the employer shall not be required 
to disclose confidential information, the disclo- 
sure of which would be inimical to the employer's 
interests. 

40.—Consultation Provisions. 
(1) Subject to this award the employer and the Union shall 

consult with each other on issues affecting or relating to 
conditions of employment. 

(2) The employer and the Union shall participate in a joint 
representative consultative body for this purpose. 

(3) The joint representative consultative body shall meet 
regularly. 

(4) The employer and the Union shall establish and 
maintain other means for consultation as appropriate and/or 
necessary. 

Schedule II. 
1. Clause 1.—Title: Delete the first paragraph of this clause 
and insert the following in lieu thereof: 

This Award shall be known as the Teachers (Public 
Sector Technical and Further Education) Award 1993 
and shall supersede and replace the following awards 
so far as they apply to employees and the employer now 
covered by this award. 

2. Clause 2.—Arrangement: Delete this clause and insert the 
following in lieu thereof: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 

5A. Exclusion From Term 
6. Definitions 
7. Contract of Service 

PART I—SALARY AND ADDITIONAL PAYMENTS 
8. Salary Scale 
9. Additional Time Teaching and Casual Teaching 

10. Transitional Provisions 
11. Payment of Salaries 
12. Higher Duties 

PART II—ALLOWANCES 
13. Locality Allowance 
14. Allowance Payable on Appointment, Promotion 

or Transfer 
15. Relieving Allowance 
16. Removal Allowance 
17. Vacation Travel Concessions 
18. Motor Vehicle Allowance 
19. Travelling Allowance 
20. Excess Travelling Allowance 
21. Property Allowance 
22. Camping Allowance 

PART III—LEAVE PROVISIONS 
23. Annual Leave 
24. Vacations 
25. Long Service Leave 
26. Public Holidays 
27. Sick Leave 

28. Maternity leave 
29. Leave Without Pay 
30. Short Leave 
31. Leave to Attend Union Business 
32. Trade Union Training Leave 

PART IV—OTHER PROVISIONS 
33. Deduction of Union Subscriptions 
34. Liberty to Apply 
35. Hours 
36. Modernisation of Conditions of Employment 
37. Notification of Change 
38. Consultation Provisions 

Schedule A—Parties 
Schedule B—Location Allowance 
Schedule C—Appointment, Promotion, Transfer, Reliev- 

ing and Travelling Allowance 
Schedule D—Motor Vehicle Allowance 
Schedule E—Camping Allowance 
Schedule F—Vacation Travel Concession 
Appendix 1—Advanced Skills Lecturer 1 
Appendix 2—Advanced Skills Counsellor 1 
Appendix 3—Advanced Skills Lecturer 2 
Appendix 4—Advanced Skills Counsellor 2 
Appendix 5—Curriculum Officer Level 2 
Appendix 6—Curriculum Officer Level 1 
Appendix 7—Head of Programs 
Appendix 8—Centre Manager 
Appendix 9—Principal Lecturer 
Appendix 10—Senior Counsellor 
Appendix 11—Senior Curriculum Officer 

3. Clause 11.—Summer Vacation Loading: Immediately 
following this clause insert a new clause as per the 
following: 

12.—Higher Duties Allowance. 
(1) (a) An employee continuously employed for more 

than two weeks acting in a position the salary for 
which is higher than that prescribed for the 
employee's permanent position shall, subject to 
paragraph (b) of this subclause, be paid for the full 
period of acting the salary to which he/she would 
be entitled if the employee held that position 
permanently. 

(b) Subject to paragraph (c) of this subclause, an 
employee referred to in paragraph (a) above who 
is employed in an acting capacity— 

(i) for a full calendar year, shall be paid the 
higher salary for the whole of that period; 

(ii) within two weeks of the commencement of 
the college year and remains so employed for 
the remainder of the full college year, shall 
be paid the higher salary from the date of 
taking up the position until the end of the 
calendar year, 

(iii) within two weeks of the commencement of 
the college year and for a lesser period than 
the remainder of the full college year, shall 
be paid the higher salary for the total period, 
including any vacations which may fall 
within that period; 

(iv) more than two weeks after the commence- 
ment of the college year, shall be paid the 
higher salary for die total period, including 
any vacations which may fall within that 
period. 

(c) An employee referred to in paragraph (a) of this 
subclause shall not be paid the higher salary for 
any period of absence on long service leave or for 
sick leave of more than two weeks' duration. 

(2) Where the full duties of a higher position are 
performed by two or more employees on an acting basis, 
each shall be paid an allowance as determined by the 
employer. 

(3) (a) Subject to paragraph (b) hereof, an employee who 
is directed to act in a higher position but who is 
not required to carry out the full duties of the 



position and/or accept the full responsibilities, 
shall be paid such proportion of the higher duties 
allowance as the duties and responsibilities per- 
formed by him/her bear to the full duties and 
responsibilities of the higher position. 

(b) The employee shall be informed, prior to the 
commencement of acting in the higher position, 
of the duties to be carried out, the responsibilities 
to be accepted and the allowance to be paid. 

3. Part 11—Allowances: Renumber the clauses in this part 
(from Clause 12.—^Locality Allowance to Clause 21.— 
Camping Allowance) as 13 to 22 respectively. 
4. Clause 15.—Relieving Allowance: 

A. Amend paragraph (a) of subclause (3) of this 
clause as follows. Delete the word and numerals 
"Clause 17" and insert "Clause 18" in lieu 
thereof. 

B. Amend paragraph (b) of subclause (3) of this 
clause as follows. Delete the word and numerals 
"Clause 17" and insert "Clause 18" in lieu 
thereof. 

C. Amend subclause (5) of this clause as follows. 
Delete the word and numerals "Clause 18" and 
insert "Clause 19" in lieu thereof. 

5. Clause 16.—Removal Allowance: Amend paragraph (a) 
of subclause (3) of this clause as follows. Delete the word 
and numerals "Clause 17" and insert "Clause 18" in lieu 
thereof. 
6. Clause 17.—Vacation Travel Concessions: 

A. Amend subclause (3) of this clause as follows. 
Delete the word and numerals "Clause 17" and 
insert "Clause 18" in lieu thereof. 

B. Amend subclause (6) of this clause as follows. 
Delete the word and numerals "Clause 17" and 
insert "Clause 18" in lieu thereof. 

7. Clause 18.—Motor Vehicle Allowance: Amend the 
definition of "qualifying service" in subclause (1) of this 
clause as follows. Delete the word and numerals "Clause 
16" and insert "Clause 17" in lieu thereof. 
8. Clause 20.—Excess Travelling Allowance: 

A. Amend paragraph (c) of subclause (1) of this 
clause as follows. Delete the word and numerals 
"Clause 17" and insert "Clause 18" in lieu 
thereof. 

B. Amend subclause (2) of this clause as follows. 
Delete the word and numerals "Clause 17" and 
insert "Clause 18" in lieu thereof. 

9. Clause 22.—Camping Allowance: Amend subclause (4) 
of this clause as follows. Delete the word and numerals 
"Clause 15", "Clause 14" and "Clause 18" and insert 
"Clause 16", "Clause 15" and "Clause 19" respectively 
in lieu thereof. 
10. Part HI—Leave Provisions: Delete the heading and all 
the clauses in this part and insert the following in lieu 
thereof: 

PART III—LEAVE PROVISIONS 

23.—Annual Leave. 
(1) (a) Directors of Regional Colleges of Technical and 

Further Education, Associate Directors, Counsel- 
lors, Senior Counsellors, Regional Co-Ordinators, 
Curriculum Officers 1, Curriculum Officers 2, 
Senior Curriculum Officers, Centre Managers 1 
and Centre Managers 2 are entitled to annual leave 
as follows— 

(i) where the work place is situated above the 
26th parallel of south latitude—5 weeks' 
annual lave; 

(ii) where the work place is situated below the 
26th parallel of south latitude—4 weeks' 
annual leave. 

(b) A Director of a Regional College of Technical and 
Further Education shall not proceed on leave 
without the approval of the employer. 

24.—Vacations. 
(1) Subject to any variation of the vacation periods 

pursuant to the Education Act 1928 or its Regulations: 
(a) the summer vacation for members of the teaching 

staff shall consist of six weeks; 
(b) the term vacations shall consist of two weeks at 

the end of each of the first, second and third terms. 
(2) Subject to this award employees, other than provided 

for in Clause 23.—Annual Leave of this award and in 
subclauses (3)—(10) of this clause, shall be entitled to 
payment of salaries and allowances during college vaca- 
tions. 

(3) A temporary employee who— 
(a) does not work a full college year; and 
(b) is employed for a continuous period of four weeks 

or more; 
shall be entitled to payment for the same proportion of an 
employee's annual vacations as the period worked bears to 
a full college year's work. 

(4) For the purposes of subclause (5) of this clause the 
vacation periods shall not be included as service, but shall 
not constitute a break in an employee's continuity of service. 

(5) Subject to Clause 29.—Leave Without Pay of this 
award and without affecting subclause (6) of this clause— 

(a) a permanent employee on probation who does not 
work a full college year; 

(b) a permanent employee granted leave without pay 
for a period not exceeding the full college year; 

shall be entitled to payment for the same proportion of an 
employee's annual vacations as the period worked bears to 
.a full college year's work. 

(6) Where an employee does not work a full college year 
because a period of maternity leave commences or expires, 
or both commences and expires, during that year she is 
entitled to payment for the same proportion of a college 
vacation in that year as the period worked during that year 
bears to a full college year. 

(7) Notwithstanding subclause (6) of this clause, an 
employee who has received payment for any vacation in a 
year is not required to repay any part of that payment if, on 
account of maternity leave subsequently taken in that year, 
the payment exceeds the amount of which she is entitled 
under that subclause. 

(8) Where an employee will be on maternity leave on the 
first day of a college term, she is not entitled to payment for 
any part of the immediately preceding college vacation 
except to the extent that an entitlement arises from work 
performed before the commencement of that vacation. 

(9) An employee shall be paid at the commencement of 
maternity leave any sum to which she is entitled under this 
clause for any vacation which falls during the period for 
which maternity leave has been approved. 

(10) In this clause "maternity leave" means maternity 
leave granted under Clause 28.—Maternity Leave of this 
award. 

25.—Long Service Leave. 
(1) Subject to this clause, a permanent employee shall be 

entitled to long service leave of thirteen weeks on 
completion of— 

(a) ten years' continuous service; and 
(b) any subsequent period of seven years' continuous 

service following. 
(2) A temporary employee shall be entitled to long service 

leave of thirteen weeks on completion— 
(a) of ten years' continuous service within eleven 

calendar years; 
(b) any subsequent period of seven years continuous 

service within eight calendar years. 
(3) For the purposes of this clause the term "continuous 

service" shall be construed in accordance with subclause (4) 
of this clause. 



(4) An interruption in the service of an employee shall not 
count as service and shall break his/her continuity of service 
provided that— 

(a) any period of sick leave with pay; or 
(b) any continuous period of approved sick leave 

without pay that does not exceed 13 weeks; or 
(c) any continuous period of approved leave (other 

than sick leave) without pay that does not exceed 
two weeks; or 

(d) any continuous period of absence on worker's 
compensation that does not exceed 26 weeks; or 

(e) any period of approved leave without pay for the 
purpose of undertaking studies as referred to in 
Clause 29.—Leave Without Pay of this award; 

shall count as service and shall not be construed as a break 
of service; and— 

(f) any period of long service leave and any period 
of college vacation within that period; or 

(g) any period during a vacation for which the 
employee is not entitled to payment; or 

(h) any portion of a continuous absence on approved 
sick leave without pay that exceeds thirteen 
weeks; or 

(i) any portion of continuous absence on approved 
leave without pay that exceeds two weeks; or 

(j) any portion of a continuous absence on workers' 
compensation, that exceeds 26 weeks; or 

(k) any default period as defined; or 
(1) in the case of a temporary employee, any period 

not exceeding thirteen weeks during which the 
employee's services are not required, 

shall not count as service but shall not be construed as a 
break of service. 

(5) For the purposes of this clause, "default period" shall 
mean— 

(a) the period commencing from the third anni- 
versary— 

(i) of the date on which an employee becomes 
entitled to take long service leave for thirteen 
weeks; or 

(ii) if a postponement election by an employee 
has been approved under subclause (12) of 
this clause, the date on which the employee 
becomes entitled to take long service leave 
for one semester and ending on the date on 
which that entitlement has been completely 
taken. 

(b) where as at 1 January 1990, an employee had an 
entitlement to 26 weeks long service leave, the 
period commencing four years from the date on 
which that entitlement arose, and ending on the 
date on which that entitlement has been com- 
pletely taken. 

(6) Where an employee takes long service leave over 
more than one term, any period of college vacation that 
occurs between the terms shall be regarded as long service 
leave. 

(7) (a) The employer, on application by an employee, 
may approve the conversion of the employee's 
ordinary long service leave entitlement to ex- 
tended long service leave. 

(b) For the purpose of this subclause, "extended long 
service leave" means approved long service leave 
for a period longer than the period of ordinaiy long 
service leave specified in paragraphs (a) or (b) of 
subclause (1) of this clause; provided that the long 
service leave taken is not greater than twice the 
long service leave the employee would have been 
entitled to take plus any college vacation occur- 
ring in the period. 

(c) Extended long service leave shall be taken at a 
salaiy that is reduced in proportion to the longer 
period. 

(8) An employee who during the period of continuous 
service was employed on— 

(a) a part time basis is entitled to be paid the rate 
applying to that part time work during long 
service; 

(b) a full time basis and a part time basis is entitled 
to be paid during long service leave in proportion 
to the full time service and the part time service 
served during that period of continuous service. 

(9) Subject to subclause (12) of this clause, any 
entitlement to long service leave arising from part time 
service may be converted to long service leave for a shorter 
period provided that the salary applying shall be adjusted 
proportionately to reflect this. 

(10) (a) An application for long service leave shall be 
made by completing a long service leave applica- 
tion form authorised by the employer. 

(b) An application for long service leave shall be 
made to the employer— 

(i) in the year preceding the year in which long 
service leave is proposed to be taken; 

(ii) not later than the date specified by the 
employer by notice published in the Educa- 
tion Circular; and 

(iii) not later than two years after the date on 
which an entitlement to thirteen weeks' long 
service leave has accrued. 

(11) The employer may, on application by an employee 
made within two years of the date on which the employee 
becomes entitled to long service leave for thirteen weeks, 
approve of the employee postponing the taking of that 
entitlement ("a postponement election") until the employee 
becomes entitled to take long service leave over one 
semester. 

(12) (a) Long service leave shall be taken over a complete 
term or a complete semester or complete college year 
commencing in the year specified by the application from 
such date as is approved by the employer and any portion 
of a long service leave entitlement that is not exhausted by 
virtue of the operation of this subclause shall be credited to 
the employee; (the credit being a "carry-over entitlement"). 

(b) Notwithstanding paragraph (a) of this subclause, 
the employer may, in special circumstances, direct 
that the provisions of that subclause do not apply. 

(13) (a) An employee who has a carry-over entitlement 
(or carry-over entitlements) may take the long service leave 
entitlement pursuant to paragraph (b) of subclause (1) on a 
pro-rata basis before the expiry of seven years if the period 
of any carry-over entitlement (or carry-over entitlements) of 
the employee, when added to the period of pro-rata long 
service leave, equals one complete term. 

(b) The employer may, in special circumstances, 
permit an employee to take a carry-over entitle- 
ment before the employee's long service leave 
entitlement and the pro-rata long service leave 
equals one complete term. 

(14) The rate of salary payable to an employee during 
his/her long service leave shall not be affected by any 
college vacation, other than a summer vacation, that occurs 
during that leave. 

(15) A lump sum payment for the money equivalent of 
any long service leave entitlement of an employee under the 
provisions of this clause and/or any proportional long 
service leave credit of an employee under the provisions of 
this clause shall be due— 

(a) as of the date of retirement, to an employee who 
is retired because of age or incapacity, provided 
that at least twelve months continuous service has 
been completed prior to the date of retirement; 

(b) as of the date of retirement, to an employee who 
retires at or over the age of 55 years provided that 
at least three years of continuous service has been 
completed prior to the date of retirement; 

(c) as of the date of his or her death in respect of a 
teacher who dies provided that the teacher has 



completed not less than 12 months of continuous 
service prior to the date of his or her death. 

(16) A lump sum payment for the money equivalent of 
any long service leave entitlement of an employee under the 
provisions of this clause shall be made as soon as practicable 
after the date of the employee's resignation or dismissal, to 
an employee who— 

(a) resigns; or 
(b) is dismissed. 

(17) The long service leave credit of an employee for each 
period of continuous service less than that required to entitle 
the employee to long service leave shall be that proportion 
of thirteen weeks as the period bears to the total period of 
service required. 

(18) For the purposes of subclauses (15), (16) and (17) of 
this clause any long service leave entitlement of an 
employee shall include any carry-over entitlement but shall 
not include any pro-rata long service leave. 

(19) Except as provided in subclauses (15) to (18) 
inclusive, an employee shall not be entitled to a lump sum 
payment in respect of any period of continuous service 
prescribed in paragraphs (a) or (b) of subclause (1) but shall 
be entitled to a lump sum payment in relation to any 
carry-over entitlement that remains to be taken. 

(20) Where immediately prior to 1 January 1990, an 
employee has completed a period of continuous service 
exceeding ten years but not exceeding fifteen years but not 
taken long service leave in respect of that service, the 
employee may in lieu of any entitlement he or she would 
otherwise have in respect of that service under subclause (1) 
of this clause as in force after the commencement day 
elect— 

(a) to complete the fifteen years of continuous service 
and upon completion be entitled to 26 weeks long 
service leave; or 

(b) to be credited as at 1 January 1990 with long 
service leave in accordance with the following 
formula— 

A = 91 + (B x 91) 

C 
A representing the number of days long service 

leave credited; 
B representing the number of days continuous 

service in excess of ten years; 
C representing the number of days of continu- 

ous service in the five year period between 
the employee's 10th and 15th year of 
continuous service. 

(21) For the purposes of paragraph (b) of subclause (1) 
of this clause as in force after 1 January 1990 through 
regulation pursuant to the Education Act 1928, a seven year 
period referred to in that subclause, commences— 

(a) where an election is made under paragraph (a) of 
subclause (20), after the day on which fifteen 
years of continuous service is completed; and 

(b) where an election is made under paragraph (b) of 
subclause (20), on 1 January 1990. 

(22) Where as at 1 January 1990, an employee had an 
entitlement to 26 weeks of long service leave, the employee 
shall commence that leave not later than four years from the 
date on which that entitlement arose. 

26.—Public Holidays. 
When any of the following days falls within a college 

term they shall be allowed as holidays with pay: 
Good Friday, Easter Monday, Easter Tbesday, Anzac 
Day, Labour Day, Foundation Day, Queens Birthday 
(on the day proclaimed), Christmas Day, Boxing Day, 
New Years Day and Australia Day. 

27.—Sick Leave. 
(1) Subject to this clause the employer may grant an 

employee leave on full pay, leave on half pay or leave 
without pay because of illness or disability. 

(2) (a) An application for sick leave shall be made by an 
employee not later than the day on which he/she 
resumes duty following an absence because of 
sickness. 

(b) In the event of sick leave being required for an 
extended period of ten working days or more, a 
sick leave application will be required by the end 
of the first ten days and monthly thereafter for as 
long as the absence continues. 

(3) Subject to paragraph (b) hereof, the employer 
(a) shall not grant sick leave unless the application 

therefor is supported by the certificate of a legally 
qualified medical practitioner approved of by the 
employer stating— 

(i) the nature of the employee's illness or 
disability; and 

(ii) the period during which the employee is unfit 
for duty. 

(b) If the employer is satisfied that it is not possible 
for an employee to obtain such a certificate the 
employer in lieu may require the applicant to 
produce a certificate from a person specified by 
the employer. 

(4) The employer may grant an employee non-cumulative 
sick leave with pay without the production of a medical 
certificate for absence not exceeding a total of three days in 
any year; providing that no such leave will be granted for 
any day immediately preceding or immediately following a 
college vacation or the Easter holiday period; or immedi- 
ately preceding leave granted to attend examinations. 

(5) A permanent employee is entitled to a cumulative 
credit towards sick leave on full pay and half pay (referred 
to in this clause as a "sick leave credit") as follows— 

Credit towards Credit towards 
leave on full leave on half 

pay pay 
On permanent appointment 5 2 
On completion of 6 months' 
continuous service from 
permanent appointment 5 3 
On completion of 12 months' 
continuous service from 
permanent appointment 10 5 
On completion of each 
additional 12 months' 
continuous service 10 5 

(6) In respect of service on and after 1 January 1992, a 
temporary employee is entitled to a cumulative credit in 
working days towards sick leave as follows: 

Credit towards Credit towards 
leave on full leave on half 

pay pay 
On temporary appointment 3 1 
On completion of 3 months' 
continuous service from 
temporary appointment 2 1 
On completion of 6 months' 
continuous service from 
temporary appointment 5 3 
On completion of 12 months' 
continuous service from 
temporary appointment 10 5 
On completion of each 
additional 12 months' 
continuous service 10 5 

(7) The employer shall not grant an employee sick leave 
with pay unless the employee has an appropriate sick leave 
credit. 

(8) Sick leave with pay taken by an employee shall be 
deducted from his/her sick leave credit at the rate of one day 
for each working day including public holidays that the 
employee is on such leave. 

(9) Where an employee's sick leave credit on full pay is 
exhausted, the employer may, on application by the 
employee, allow any credit towards sick leave on half pay 
to be converted to sick leave on full pay provided that the 
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conversion is at the rate of two half pay days for one full 
pay day and the credit towards sick leave on half pay shall 
be reduced accordingly. 

(10) When an employee's credit towards sick leave with 
pay becomes exhausted, the employer may grant a credit 
towards sick leave on full pay of one day for each day that 
the employee is entitled to long service leave and the 
entitlement to long service leave shall be reduced accord- 
ingly. 

(11) For the purposes of this clause "service" includes— 
(a) any period of leave except— 

(i) leave granted without pay in excess of ten 
working days; and 

(ii) any continuous period of sick leave without 
pay in excess of three months. 

(b) service before 1 January 1975 as a monitor or as 
a student with allowances in a teachers' college. 

(12) An employee is not entitled to sick leave with pay 
in respect of an illness or disability— 

(a) caused by that employee's misconduct; or 
(b) caused by circumstances within that employee's 

control. 
(13) Unless otherwise provided for in this clause no 

previous contract of employment between a teacher and the 
employer will have any bearing on the entitlement to sick 
leave. 

(14) Where an employee— 
(a) resigns from the permanent staff; 
(b) is appointed a temporary employee; and 
(c) the temporary appointment is, exclusive of college 

vacations, continuous with that person's service as 
a permanent employee, 

that person shall be credited with any sick leave to which 
he/she was entitled on the date of resignation. 

(15) Where an employee who retires on medical grounds 
is subsequently re-employed as a teacher, that teacher shall 
be credited with any sick leave credit to which he/she was 
entitled as of the date of retirement. 

(16) Where a temporary employee is appointed to the 
permanent staff and the permanent appointment is continu- 
ous with that person's service as a temporary employee, 
he/she shall retain any sick leave credit to which that person 
was entitled as a temporary employee immediately before 
his/her appointment as a permanent employee. 

(17) Where a temporary employee ceases service that 
person shall lose his/her sick leave credit unless— 

(a) the cessation is due to a term vacation; or 
(b) that person's services are not required for a period 

that does not exceed twelve weeks. 
(18) Subject to subclause (20) of this clause, the employer 

shall not grant sick leave with pay to an employee who is 
on leave. 

(19) Where the employer is satisfied that the sick leave 
sought by an employee— 

(a) arises from illness during the employee's long 
service leave; and 

(b) results in the employee being confined to his/her 
residence or to a hospital for a period of fourteen 
days or more, 

the employee may be granted sick leave in respect of the 
period during which that person was sick while on leave and 
where he/she does so the period shall not be reckoned as 
long service leave. 

(20) Where an employee is on sick leave on the last 
working day before the beginning of a college vacation or 
public holiday and resumes duty on the first working day 
following the vacation or public holiday that period of sick 
leave shall be deemed to have ended on the last working day 
before the vacation or public holiday. 

(21) Where an employee is on sick leave on the last 
working day before the beginning of college vacation and 
continues on sick leave on the first working day following 
the vacation that employee shall— 

(a) in relation to the summer vacation, receive full 
pay for the period of the vacation; and 

(b) in relation to a term vacation— 
(i) receive full pay for the period of the vacation 

if on sick leave on full pay; or 
(ii) receive half pay for the period of the vacation 

if on sick leave on half pay; or 
(iii) receive no pay for the period of the vacation 

if on sick leave without pay, 
but the period of the vacation shall not form part 
of the period of sick leave. 

(22) Where an employee— 
(a) applies for sick leave with pay because of an 

illness or disability in respect of which he or she 
is not required to be confined to his or her house 
or a hospital; and 

(b) is entitled to a period of long service leave, 
the employer may require the employee to 

apply for and take all or part of the period of long 
service leave to which he/she is entitled in place 
of an equivalent period of sick leave. 

(23) (a) A employee who is absent from duty because of 
a war-caused injury or disability is entitled, in 
addition to any other sick leave credit provided for 
under this award, to an additional credit in 
working days towards sick leave on full pay as 
follows— 

(i) in respect of service before 1 July 1967— 
(aa) on the date of appointment—ten days; 
(bb) on completion of twelve months' con- 

tinuous service—ten days; 
(cc) for each twelve months' of continuous 

service after the first twelve months' of 
continuous service and any further serv- 
ice up to his/her fifth year of service— 
ten days for each year but with no 
accumulation in excess of 60 days and 
no re-accumulation; 

(ii) in respect of service on and after 1 July 
1967— 
(aa) on the date of appointment—fifteen 

days; 
(bb) on completion of twelve months' con- 

tinuous service—fifteen days; 
(cc) for each twelve months' continuous 

service after the first twelve months' of 
continuous service—fifteen days. 

(b) A employee's additional sick leave credit under 
the provisions of subparagraphs (i) or (ii) of 
paragraph (a) above shall be reduced by one day 
for each working day including public holidays 
the employee is on sick leave with pay because of 
war-caused injury or disability. 

(c) A war-caused injury or disability is an injury or 
disability which is certified by the Department of 
Veteran's Affairs of the Commonwealth to be 
war-caused. 

28.—Maternity Leave. 
(1) A pregnant employee wishing to take maternity leave 

shall apply for such leave no later than ten weeks before the 
expected date of birth of the child. 

(2) An application shall be in the form approved by the 
employer and supported by a certificate of a registered 
medical practitioner stating the expected date of birth of the 
child. 

(3) Maternity leave may be taken for a period not longer 
than twelve months provided that maternity leave for an 
employee appointed for a fixed term shall not extend beyond 
that fixed term. 
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(4) If an application by an employee is supported by a 
certificate of a registered medical practitioner, the employer 
may approve— 

(a) the commencement of maternity leave on a day 
during the six weeks before the expected date of 
birth of the child; or 

(b) the resumption of duty by an employee on a day 
during the six weeks after the date of birth of the 
child. 

(5) Subject to subclauses (3) and (4) of this clause, an 
employee on maternity leave may apply for an extension of 
or a reduction in the period of maternity leave granted to her. 

(6) If an application is made under subclause (2), (4) or 
(5) of this clause for a period of maternity leave the 
employer may determine that it shall expire on the last day 
of a college vacation. 

(7) Except to the extent that an employee takes annual 
leave (where applicable) or long service leave concurrently 
during her absence from duty, maternity leave is leave 
without pay. 

(8) Maternity leave— 
(a) does not count as service; and 
(b) does not break the continuity of service in relation 

to entitlement to sick leave or long service leave. 
(9) Maternity leave shall not be deemed to be absence on 

sick leave or long service leave. 
(10) Maternity leave does not break the continuity of 

service in a qualifying period for promotion or transfer if the 
qualifying period has commenced at the time the maternity 
leave is taken. 

(11) If maternity leave is taken in a qualifying period for 
promotion of transfer, subclause (10) of this clause applies 
only to the maternity leave for the first pregnancy. 

(12) In subclauses (10) and (11) of this clause "qualifying 
period for promotion or transfer" includes a requirement to 
have a period of experience of a particular kind for a 
promotion or transfer as determined by the employer and 
published in the Education Circular. 

29.—Leave Without Pay 
(1) Subject to this award, the employer may grant an 

employee leave without pay. 
(2) Any continuous period of leave without pay exceeding 

ten working days granted under this clause; 
(a) does not count as service; and 
(b) does not constitute a break in continuous service. 

(3) Notwithstanding anything in this clause, the employer 
may declare that leave granted to an employee on and after 
1 January 1964 for the purpose of undertaking studies 
directly related to the duties as an employee constitutes 
service. 

30.—Short Leave. 
(1) The employer may grant an employee leave with pay 

not exceeding a total of three days in any year to conduct 
urgent personal business which cannot reasonably be 
transacted outside hours of duty ("short leave"). 

(2) The employer shall not grant short leave in respect of 
any day immediately preceding or immediately following a 
college vacation or the Easter holiday period; or immedi- 
ately preceding leave granted to attend examinations. 

31.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee— 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a Union nominated representative of 

employees is required to attend negotiations 
and/or conferences between the Union and 
employer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings; or 

(iv) who as a Union nominated representative of 
employees is required to attend joint union/ 
management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
subclause (1) of this clause shall only be ap- 
proved: 

(i) where an application for leave has been 
submitted by an employee, such application 
to be submitted in reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given; and 

(iii) for those employees whose attendance is 
essential. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
college not being unduly affected. 

32.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by the Union to 
attend short courses conducted or approved by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties 
to this award. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted to the employee in any one calendar year provided 
that the total leave being granted in that year and in the 
subsequent year does not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) When a public holiday or college vacation falls 
during the duration of a course a day off in lieu 
of that day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
college not being unduly affected and to the convenience of 
the employer. 

(5) (a) Any application by the employee shall be submit- 
ted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the Union indicating that the 
employee has been nominated for the course. The 



application shall provide details as to the subject, 
commencement date, length of course, venue and 
the authority which is conducting the course. 

(6) A qualifying period of twelve months employment 
shall be served before an employee is eligible to attend 
courses or seminars of more than a half day duration. The 
employer may, where special circumstances exist, approve 
an application to attend a course or seminar where an 
employee has less than twelve months service. 

(7) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

11. Part IV—Other Provisions: Renumber Clause 24.— 
Deduction of Union Subscriptions and Clause 25.—Liberty 
to Apply) as 33 and 34 respectively. 
12. Clause 34.—Liberty to Apply: Delete this clause and 
insert the following in lieu thereof: 

34.—Liberty to Apply 
Leave is reserved for either party to apply during the term 

of the award in respect of the following matters: 
parenting leave; 
country service incentives; 
bereavement leave; 
permanent part time employment; 
promotional appeal system; 
lecturer training; 
class sizes; 
higher duties allowance—subclause (1) of Clause 
12.—Higher Duties; 
Appendices 1-11. 

13. Clause 34.—Liberty to Apply: Immediately following 
this clause, add the following new clauses: 

35.—Hours. 
(1) Subject to this clause, the weekly tour of duties for all 

full time members of the teaching staff shall be the 
equivalent of 30 hours at such times as required by the 
employer. 

(2) Subject to this clause, the hour of class instruction 
which employees are required to take as part of their normal 
duties and which falls after 5.30pm on any day, or on 
Saturday morning, shall count as equivalent to one and 
one-half hours in the weekly total. 

(3) (i) The allocation of duty hours for each employee as 
between teaching and other duties shall be at the 
discretion of the employer. 

(ii) Each member of the teaching staff shall be 
required to teach for a maximum of 22 equivalent 
hours per week unless otherwise provided for in 
this award. 

(4) Part time payments for periods in excess of the 
allocated duty hours of a teacher shall commence with the 
completion of the first half hour per week, and additional 
payments shall be in multiples of half an hour. 

(5) Notwithstanding the foregoing provisions of this 
clause the hours of duty for Directors of Regional Colleges 
of Technical and Further Education, Associate Directors, 
Counsellors, Senior Counsellors, Regional Co-Ordinators, 
Curriculum Officers 1, Curriculum Officers 2, Senior 
Curriculum Officers and Centre Managers 1 and 2 shall be 
37 and a half hours per week. 

36.—Modernisation of Conditions of Employment. 
(1) (a) The employer and the Union shall consider the 

means of regulating the conditions of employment 
of employees, including award regulation, with a 
view to modernising these to provide for more 
flexible and efficient work arrangements, en- 
hanced productivity, improved quality of working 
life, the development of skills and job satisfaction 
and shall act to achieve these ends co-operatively. 

(b) The process in paragraph (a) hereof shall be 
ongoing. 

(2) Any discussions between the parties must be premised 
on the understanding that: 

(a) a majority of employees must genuinely agree; 
(b) no employee will suffer a reduction in ordinary 

earnings as a result of the change; 
(c) the Union must be party to any agreement. 
(d) where any employees are holding discussions 

which would require any award variation, the 
Union shall be invited to participate; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) subject to the provision of this award, any 
agreement reached shall be ratified by the Tribu- 
nal. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose the award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

37.—Notification of Change. 
(1) (a) Where the employer has made a definite decision 

to introduce major changes that are likely to have 
significant effects on employees' conditions of 
employment or employment, the employer shall 
notify the employees who may be affected by the 
proposed changes and the Union. 

(b) For the purpose of this clause "significant 
effects" include termination of employment; 
major changes in the composition, operation or 
size of the employer's work force or in the skills 
required; elimination or diminution of the job 
opportunities, promotion opportunities or job 
tenure; the need for retraining or transfer of 
employees to other work or locations and restruc- 
turing of jobs. 

(2) (a) The employer shall discuss with the employees 
affected and the Union, inter alia, the introduction 
of the changes referred to in subclause (1) of this 
clause; the effects the changes are likely to have 
on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and 
shall give prompt consideration to matters raised 
by the employees and/or the Union in relation to 
the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in 
subclause (1) of this clause, unless by prior 
arrangement, the Union is represented on the body 
formulating recommendations for change to be 
considered by the employer. 

(c) For the purposes of such discussion an employer 
shall provide to the employees concerned and the 
Union all relevant information about the changes; 
including the nature of the changes proposed, the 
expected effects of the changes on employees and 
any other matters likely to affect employees; 
provided that the employer shall not be required 
to disclose confidential information, the disclo- 
sure of which would be inimical to the employer's 
interests. 

38.—Consultation Provisions. 
(1) Subject to this award the employer and the Union shall 

consult with each other on issues affecting or relating to 
conditions of employment. 

(2) The employer and the Union shall participate in a joint 
representative consultative body for this purpose. 

(3) The joint representative consultative body shall meet 
regularly. 

(4) The employer and the Union shall establish and 
maintain other means for consultation as appropriate and/or 
necessary. 
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(5) The parties will apply the following policy for dealing 
with all issues related to or affecting conditions of 
employment. 

(a) Identified and accepted channels of communica- 
tion and methods of communication. 

(b) Reasonable notice of the detail of any industrial 
issues. 

(c) Reasonable specification of detail of an issue. 
(d) Reasonable notice of significant proposed changes 

and of proposed changes which may have a 
significant effect on terms and conditions or work 
practices. 

(e) Reasonable detail of proposed changes, expected 
impact and grounds. 

(0 Considered response, in terms, within a reasona- 
ble period. 

(g) Expeditious discussions as necessary— 
(i) agenda items to be specified prior to meeting; 

(ii) pending outcome of discussions, neither 
party to attempt to pre-empt; 

(iii) at the conclusion of each session the parties 
to jointly summarise on a without prejudice 
basis, the situation between them, specifi- 
cally detailing issues agreed and on what 
terms and specifically detailing issues disa- 
greed and the respective positions in terms; 

(iv) specify timetables of implementation; 
(v) specify timetables of further discussions, if 

any; 
(vi) all pilot and trial program implementation be 

jointly designed, conducted, monitored and 
evaluated. 

14. Schedule C—Appointment, Promotion, Transfer, Re- 
lieving and Travelling Allowance; Delete the word and 
numerals "Clause 13", "Clause 14" and "Clause 18" in 
the heading to this schedule and insert "Clause 14", 
"Clause 15" and "Clause 19" in lieu thereof. 

COAL INDUSTRY TRIBUNAL— 

Awards/Agreements— 
Variation of— 

COAL MINING INDUSTRY (MINERS) AWARD 1990 
No. 12 of 1990. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 15th day of April, 1993. 
Application No. 4 of 1993. 

Between; 
Coal Miners Industrial Union of Workers of Western 

Australia, Applicant 
and 

Western Collieries Ltd and Griffin Coal Mining Co. Ltd, 
Respondents. 

In the matter of; Application to vary arrangements regarding 
rostered days off. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to amend 
subclause 10(4) of the Coal Mining Industry (Miners) 
Award 1990. 

Clause 10 deals with holidays and subclause 10(4) 
provides that where an employee is rostered off on a holiday, 
the employee shall have one day added to his annual leave. 

The proposal now before the Tribunal is that that clause 
be deleted and in its place a new subclause inserted which 
provides, in effect, that where an employee's rostered day 

off occurs on a holiday, he will take the rostered day off on 
the next ordinary shift, or where that rostered day off falls 
on a Friday which is a holiday, then the rostered day off will 
be taken on the preceding day. 

The Companies agree with the claim lodged by the Union. 
Indeed, the information before the Tribunal is that insofar 
as Griffin Coal Mining Co. Ltd is concerned, it has, 
notwithstanding the existing Award provision, as a matter 
of practice applied the formula which is sought to be inserted 
into the Award on this occasion. Western Collieries Ltd 
consents to the arrangement. It acknowledges that the new 
arrangement provides more flexibility and avoids, if nothing 
else, the need to prolong annual leave. 

The Tribunal is therefore unanimously of the view that 
the amendment ought to be made in terms of the schedule 
to the application. By consent that amendment is to take 
effect from this date. 

Order. 
Having heard on Mr I. Stewart behalf of the Applicant and 

Mr G.E. Bull on behalf of the Respondents, the Tribunal, 
doth hereby order— 

That Clause 10.—Holidays of the Coal Mining 
Industry (Miners) Award 1990 be amended with effect 
from the 15th day of April, 1993 by deleting subclause 
(4) and inserting in lieu thereof the following— 

(4) Where a holiday as prescribed by this clause 
falls on the employee's rostered day off, the 
employee's next ordinary rostered shift shall 
be classified as the employee's rostered day 
off except where the rostered day off falls on 
a Friday, the preceding day shall be classified 
as the employee's rostered day off. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

COAL MINING INDUSTRY (STAFF) AWARD 1990 
No. 14 of 1990. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 15th day of April, 1993. 
Application No. 1 of 1993. 

Between: 
Griffin Coal Mining Co. Ltd, Applicant 

and 
Australian Colliery Staff Association, Respondent. 

In the matter of: Application to amend the superannuation 
provisions for employees of Griffin Coal Mining Co. Ltd. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to amend Clause 
24 and, incidentally. Clause 2 of the Coal Mining Industry 
(Staff) Award 1990. 

Clause 24 deals with award superannuation. It seems that 
in the middle of last year Griffin Coal Mining Co. Ltd 
restructured its superannuation schemes with die conse- 
quence that the Griffin Group Superannuation Fund, a 
defined fund in the Award, was in effect closed and a new 
scheme established known as the Griffin Superannuation 
Plan, which provides increased benefits beyond those which 
would currently be required by the Award. 

The Company now seeks, therefore, to delete from the 
Award reference to the Griffin Group Superannuation Fund 
in order that the Fund can be finally closed and the new 
superannuation scheme carry on without further ado. 

The Union agrees that the amendments should be made 
in order that the Group Superannuation Fund can be wound 
up. It is fair to say, however, that it has some reservations 
about there being no reference in the Award to superannua- 
tion for employees of the Company, as will be the 



consequence of the amendment; but for the time being the 
Union is satisfied that that will not cause any detriment to 
its members and therefore is prepared for the Tribunal to 
make the amendment to the Award. 

We are unanimously of the view that the amendment as 
sought should be made. There will be a consequential 
amendment to the arrangement clause. Clause 2, because the 
new title to Clause 24 will no longer be "Award 
Superannuation" but "Award Superannuation—Western 
Collieries Ltd" because, by virtue of the amendment, there 
will be no reference to Griffin employees. It seems sensible 
that the clause should have a heading which accurately 
records to whom it relates. 

By consent the order is to take effect from this date. 

Order. 
Having heard Mr G.E. Bull on behalf of the Applicant and 

Mr I. Stewart on behalf of the Respondent, the Tribunal, 
doth hereby order— 

That the Coal Mining Industry (Staff) Award 1990 
be amended with effect from the 15th day of April, 
1993 by— 

(1) adding to Clause 2.—Arrangement "— 
Western Collieries Ltd Only" after the 
figures and words "24. Award Superannua- 
tion". 

(2) deleting Clause 24.—Award Superannuation 
and inserting in lieu thereof the following— 
24.—Award Superannuation—Western Col- 

lieries Ltd Only. 
(1) Definitions 

(a) "The Fund" means Western Col- 
lieries Ltd Retirement and Assur- 
ance Plan or Westscheme. 

(b) "Fund Member" means an em- 
ployee of Western Collieries Ltd, 
other than a casual employee who 
is a member of the Western Col- 
lieries Ltd Retirement and Assur- 
ance Plan or Westscheme. 

(2) Contributions 
(a) Western Collieries shall contribute 

to the Fund in accordance with the 
Fund's trust deeds and rules. 

(b) The rate of employer contributions 
shall be based on a formula com- 
prising 3% of the 110 ton truck rate 
(inclusive of 15% shift loading 
where appropriate) as prescribed 
for employees of Western Collier- 
ies Limited under the Coal Mining 
Industry (Miners) Award 1990, or 
any award in replacement thereof. 

(c) The rate of employer contributions 
to the Fund will be reviewed to 
reflect adjustments in the 110 ton 
truck rate (including 15% shift 
loading) referred to in paragraph 
(b) hereof, and any such review 
shall apply from the date of the 
relevant adjustment to the rate 
prescribed in the said Award. 

(d) In the event of disagreement as to 
the rate to apply, the matter will be 
referred to the Tribunal for deter- 
mination. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

COAL INDUSTRY TRIBUNAL— 
Disputes—Matters referred— 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 4th day of November, 1992 and the 
25th day of March, 1993. 

Application No. 23 of 1992. 
Between: 

Western Collieries Limited, Applicant 
and 

Coal Miners Industrial Union of Workers of Western 
Australia, Respondent. 

In the matter of: Mobility of underground miners— 
Company's right to transfer underground miners between 
operations. 

Decision of the Tribunal. 
THE CHAIRMAN: The Applicant operates two under- 
ground mines at Collie, the WD6 and the WD2, as well as 
an open cut mine. The two underground mines are 
approximately 10 kms apart and together produce in the 
order of 750,000 tonnes, two-thirds of which currently is 
produced from the WD6 mine. Ninety-three persons, whose 
employment is governed by the Coal Mining Industry 
(Miners) Award 1990, are employed by the Applicant at the 
WD6 mine and 77 at the WD2 mine. 

The operations at the WD6 mine are being scaled down 
and expected to end in approximately 12 to 18 months' time 
when the mine will close. The Applicant intends that the 
majority of the men and equipment employed at the WD6 
mine will be transferred to the WD2 mine, which will 
ultimately have an output in the order of that which is 
currently jointly produced by both mines. To this end, the 
Applicant plans to transfer men and equipment progres- 
sively from the WD6 mine to the WD2 mine on a needs basis 
so that it is able to maintain what it calls a "proper mix of 
skills" at each mine. In short, it wants to ensure that while 
each of the mines continues to operate, the most efficient 
use of the manpower is available at each mine. 

The Applicant's attempts to transfer miners on this basis 
has met with objection from the Respondent. The Respon- 
dent does not object to the transferring of men and 
machinery as such, but objects to the men being transferred 
other than in accordance with their pit or mine seniority. 

When an employee commences employment at a mine he 
is required to "sign on" and the date an employee last 
signed on determines his seniority in the mine. This is to be 
distinguished from district seniority, which is determined by 
the date an employee commences his current employment 
in the industry in the Collie district, whatever the Company 
and whatever the mine. Pit seniority operates so that 
promotion through the various classifications under the 
Award is determined on a seniority basis. The most senior 
person fills the most senior or highest paid classification, 
unless of course that person refuses advancement, in which 
case his name goes to the bottom or back of the seniority 
list. This system of advancement is recognised in the Award 
by paragraph 18(3)(b). 

The Respondent argues that by transferring employees 
from the WD6 mine to the WD2 mine, other than on a 
seniority basis, the Applicant is acting in breach of the spirit, 
if not the letter, of the Award. In essence, the Respondent 
argues that those at the WD2 mine should have the first 
option, in order of seniority, to take up new positions as they 
occur at that mine and those who are transferred from the 
WD6 mine should go to the back of the seniority list at the 
WD2 mine, irrespective of their place in the seniority list 
at the WD6 mine. Furthermore, the Respondent argues that 
by adopting a different process the Applicant is not only in 
breach of the Award, but avoids the obligation to train 
employees in the lower classifications at the WD2 mine to 
become competent in the more highly skilled classifications. 
In addition, the Respondent argues that there could be a loss 
of income for employees through lost opportunity to work 
at the face, and therefore to earn the extra experience 
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allowances provided in the Award. Moreover, the Respon- 
dent says that the Applicant's proposal puts commercial 
expediency before safety. The evidence is that the roof 
structures at the WD6 mine and at the WD2 mine are 
different so that those who are now employed at the WD2 
mine would be better equipped to occupy the more senior 
positions than those who have recently arrived from the 
WD6 mine. 

The Respondent does not shy away from the fact that a 
consequence of its proposal is that towards the end of the 
life of the WD6 mine the workforce at that mine will be 
composed almost entirely of those at the top of the pit 
seniority list there, and therefore the most skilled, and that 
some of those persons will, because of the reduced size of 
the workforce at that mine, have to perform tasks which are 
currently carried out by more junior and less skilled 
employees. However, the Respondent's answer to that 
eventuality is that most of those now near the top of the 
seniority list at the WD6 mine were given an opportunity 
to be employed at the WD2 mine when it was opened up 
some time ago, but elected not to do that and as such should 
not now have "their cake and eat it too". 

The Applicant says that the seniority system is an undue 
interference with its managerial prerogative to operate the 
mines in the most efficient way possible. It says it is 
inefficient to have skilled persons at the WD6 mine doing 
work which is ordinarily done by those employees in the less 
skilled classifications when they could be more gainfully 
employed at the WD2 mine. The Applicant argues that it 
needs the best qualified employees to implement properly 
the change from two mines to one. Although the Applicant 
acknowledges that seniority has been a feature of the 
industry for some time, it contends that it is not, and ought 
not to be, sacrosanct and points to the fact that seniority no 
longer exists at the coal handling plant, certainly in the way 
in which it once did. In addition, it refers to and relies on 
the decision of the Tribunal in Application No. 2 of 1988 
between Western Collieries Limited and Coal Miners 
Industrial Union of Workers of Western Australia (1988) 68 
WAIG 2377 which dealt with the interaction of the 
workforce between the operations at Western No. 3 and 
Western No. 5 mines. The Applicant argues that so long as 
it is managing its affairs in a way which does not 
unreasonably impact on the workforce, the Tribunal should 
not, as a matter of principle, interfere with its legitimate 
right to manage its affairs in an efficient way. In this respect, 
Mr Bull, for the Applicant, referred to, inter alia, a recent 
decision of the Federal Coal Industry Tribunal in Metals and 
Engineering Workers Union v. South Blackboard Coal Ltd 
Print CR 4558 for a restatement of that principle in the coal 
industry. 

Despite formal and informal conferences, the parties have 
been unable to reach agreement on the matter. As such, the 
question of whether, and if so to what extent, the Applicant 
should be able to transfer its employees from one of its 
underground minesites to the other comes before the 
Tribunal for determination. The nominee members of the 
Tribunal are evenly divided on the matter and therefore, 
pursuant to s.14(4) of the Coal Industry Tribunal of Western 
Australia Act 1992, the opinion of the Chairman prevails. 

There can be no doubt that mine, as well as district, 
seniority has a long established custom and practice in the 
coal industry at Collie, as indeed it has with the industry 
elsewhere in the nation. Furthermore, there can be no 
disguising the fact that it is a custom and practice which is 
recognised in the Award and, moreover, it was retained in 
the Award when the new Award was settled last year. 
Furthermore, as Mr Wood says, the Tribunal in years past 
has placed much credence on the concept of seniority. In the 
mid 1950's, for example, there were numerous cases centred 
on the seniority provisions in consequence of reductions in 
employment levels at the Proprietary Mine, the Co- 
operative Mine and at the Stockton Open Cut, to name but 
a few. However, much has changed since then. The 
industrial culture, including that in the mining industry, has 
shifted from the maintenance of past work practices to the 
encouragement of flexibility in the workplace designed to 
improve efficiency and increased job satisfaction. Indeed, it 

may well be argued that this has been brought about by the 
inflexibility of the past, which has made industry in this 
country largely uncompetitive with disastrous results for the 
nation and its citizens. There is a nationwide move towards 
restructuring and efficiency, as is evidenced by the Wage 
Fixing Principles. As a consequence, no one to my 
knowledge, whether he is a representative of a union or an 
employer, seriously challenges the need to remove restric- 
tive work practices and introduce efficiencies designed to 
benefit both employer and employee. As difficult as it may 
be for some to accept, the nation can no longer afford 
restrictive work practices previously fostered by both 
management and union alike. That is all the more so in the 
coal industry where, unlike the situation in the 1950's and 
1960's, there is now competition for coal as a fuel source 
and a general expectation within the community that if the 
coal industry is to survive, efficiencies must be introduced. 
Already a number of significant changes in the workplace 
have been introduced in the coal industry at Collie, mostly 
by agreement between the employers and the unions. That 
is to the credit of all in the industry, not the least of whom 
are the Respondent's officials who, as never before, are 
required to adjust to rapid change. But just as there is no 
justification of change for changes sake, there is equally no 
justification for the proposition that because some changes 
have been made, no further changes should be made. Where 
changes can be made in the interests of efficiency without 
risk to the safety and well-being of the employees, they 
ought to be made. 

There is some justification for the Respondent's com- 
plaint that it is rather odd that the Applicant should raise the 
matter in this way at this time. It is a matter which might 
more appropriately have been addressed when the Award 
was settled last year, even if it was done so only by inserting 
a liberty to apply provision into the Award, as is the case 
for the shift work provisions. However, it is undoubtedly the 
case, as Mr Bull submits, that because an employer has 
followed a particular management practice for a long time, 
industrial tribunals should not regard the employer as being 
committed to that course forever (see: Amalgamated Metal 
Workers and Shipwrights Union of Western Australia v. 
Robe River Iron Associates (1986) 67 WAIG 2 at 11). As 
the Tribunal has previously pointed out, although custom 
and practice is a consideration in determining the equities 
and merits of any particular case, the fact that there may 
have been inefficient management practices in the past 
cannot be allowed to stand in the way of the implementation 
of more efficient practices in the future (see: Application 
No. 13 of 1992, The Coal Miners Industrial Union of 
Workers of Western Australia v. Griffin Coal Mining 
Company Pty Ltd (1992) 72 WAIG 2968). 

Moreover, I do not read the Award as requiring the 
transfer of employees from one minesite to another to be on 
the basis of seniority. Seniority is mentioned in Clauses 18 
and 21 of the Award. Clause 21 deals with the reduction of 
the workforce in the district and with the re-employment of 
retrenched employees, which is not an event occurring on 
this occasion. Pit seniority is more relevantly referred to in 
subclause 18(3) of the Award. That subclause provides as 
follows— 

"(3) Seniority 
(a) In the event of an employee leaving a mine 

to act as general secretary or other executive 
officer of the Union or employees' inspector 
of mines, the employee shall retain seniority 
within the meaning of this Award, in the 
class of work and at the mine where 
employed at the time of so leaving. Provided 
that, if such mine has closed down or is about 
to close down, the employee may claim and 
shall rank for district seniority under this 
clause of this Award as from the date of first 
signing on in the industry. 

(b) The seniority of an employee shall date from 
the day the employee last signed on at the 
mine. Any employee refusing advancement 
shall revert to the back of the seniority list, 
but if such employee accepts advancement at 
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a later date and reaches the top classification 
that employee then regains full seniority 
rights. 

(c) In the event of an employee being appointed 
as a deputy the employee shall revert to the 
bottom of the Miners' Union district senior- 
ity list should the appointment as deputy 
terminate." 

It will be seen that paragraph (a) deals with the situation 
of an employee leaving the mine to fulfil certain offices, 
which is not the occurrence here. Paragraph (c) deals with 
the case where employees pick up appointments as deputy 
and, in any event, that paragraph says nothing of pit 
seniority. Clearly, paragraph (b) has more relevance than the 
other paragraphs, but it does not deal with the question of 
transfer. The most that can be read into that paragraph is that 
advancement within the workforce at a particular mine is to 
be determined by pit seniority at that mine. There is much 
to be said for the Applicant's argument that new and vacant 
positions at the WD2 mine are not being created, but their 
positions being transferred from the WD6 mine to the WD2, 
along with their occupants, so there is no question of there 
being scope for advancement as between the existing 
employees at the WD2 mine. Certainly there is no warrant 
to read into paragraph 18(3)(b) the transfers are to be made 
on the basis of junior employees with preference to senior 
employees at the WD6 mines. It could just as equally be said 
that seniority is satisfied if the more senior men go before 
the juniors. Indeed, the evidence is that in transferring 
employees from underground to the open cut mine, the 
seniority system is applied on the basis of the most senior 
person going to the surface. 

In any event, if the Award were to prevent transfers other 
than on the basis of seniority, it cannot withstand scrutiny 
in the current environment. The Wage Fixing Principles, 
which the Respondent, like most other unions, has under- 
taken to abide by, have as an underlying theme restructuring 
and efficiency in preference to retaining restrictive work 
practices. It is clearly in the interests of efficiency that there 
be a proper balance of skills at each of the particular 
minesites. Strict adherence to the policy of seniority would 
give rise to the very real prospect of an imbalance of 
underutilisation of the skills of the relevant workforce at the 
WD6 mine. If the skills of those persons could better be used 
in another place, then it is not sensible that the Applicant 
be prevented from utilising those skills in that other place 
simply because of long established seniority rules. That is 
all the more so on this occasion. The intention all along was 
that as the level of production fell at the WD6 mine, it would 
be increased at the WD2 mine in order to maintain the 
existing levels of underground production. To that end, 
employees and equipment would be transferred from the 
WD6 mine to the WD2 mine without loss of employment. 
In those circumstances, it does not seem in the slightest 
unfair that people who work in the WD6 mine should be 
retained in the same, or a similar, role at the WD2 mine, so 
far as is possible. The position may well have been different, 
although I make no comment about it had the WD6 mine 
been closed without its operations being transferred, or 
integrated, into the WD2 mine, but that is not the case. 

As the Tribunal pointed out, in Application No. 2 of 1988 
(supra) seniority cannot of itself be allowed to stand in the 
way of efficiency. Much the same view was expressed by 
Watson J in Commonwealth Steel Co. Ltd v. Federated 
Ironworkers Association (1975) AILR 231 to which Mr Bull 
referred (see too: Australasian Meat Industrial Employees' 
Union, Industrial Union of Workers, Western Australian 
Branch v. The Western Australian Meat Commission (1991) 
72 WAIG 165). Similarly in special cases, the Federal Coal 
Industry Tribunal has not regarded the seniority provisions 
in its awards as being inviolate as is evidenced by the 
decision in Broken Hill Co Pty Ltd v. The Australasian Coal 
and Shale Employees Federation and Others (Print CR 
4033). In that case the Tribunal granted an exception to 
district seniority provisions governing the re-employment of 
retrenched employees (in much the same way as subclause 
21(2) of the Award operates in this State) to enable BHP to 

transfer surplus employees to a mine it had purchased in 
preference to employees earlier retrenched from that mine. 

In the case of those employees who commenced 
employment with the Applicant from and after 1987, the 
case for restricting their transfer in the way proposed by the 
Respondent is virtually unsustainable. The evidence dis- 
closes that at least since 1987 employees engaged by the 
Applicant have been engaged on their express undertaking 
to "be prepared to work wherever you are required by 
WCL". In those circumstances, whatever the practice has 
been in the past, there is little scope for those employees to 
complain if the Applicant decides, as it has, to transfer 
employees from one minesite to another. 

There is really no evidence of any hardship to the 
employees as a result of the Applicant transferring them, 
other than on a seniority basis. Tie evidence is that, as with 
the WD6 mine, transport is and will continue to be provided 
from Collie for employees employed at the WD2 mine. 
Concern was expressed by Mr Wood, on behalf of the 
Respondent, that employees would be inflicted with an 
element of uncertainty as to the place where they were to 
work because the Applicant could transfer employees to and 
from the mine at its will. It does appear that in the past there 
has been a history of employees transferring to and from the 
WD2 mine as its status changed, but the evidence is that the 
Applicant does not intend to transfer employees to and from 
each minesite. Once transferred to the WD2 mine, the 
employees will remain there, save and except in exceptional 
circumstances. On that basis, there is little foundation for the 
Respondent's concern. 

It was said, too, that some of the senior employees 
transferred from the WD6 mine to the WD2 mine would lose 
income in the form of their experience allowances. To a 
limited degree that might be true, although it is not clear that 
it would be widespread. What is clear is that the base rate 
of pay will not change as the Applicant has undertaken that 
employees will be transferred on the same classification. 
Even under the Respondent's scheme there would be 
potential for the same loss, albeit that it would be delayed 
somewhat. Although the arrival of employees from the WD6 
mine might delay the opportunities for existing employees 
at the WD2 mine as the underground activity in the WD2 
mine grows, the opportunity to work at the face will increase 
and so there will be additional benefits for employees 
engaged at the WD2 mine, as there will be for those 
transferred from the WD6 mine. There is no evidence of 
unfairness on this occasion. The existing employees at the 
WD2 mine will not be declassified by the transferring of 
employees from the WD6 mine. I would have thought that 
there is a greater element of unfairness, quite apart from any 
consideration of waste for the employees at WD6 mine, who 
having been trained to carry out the work of a composite 
miner should, through the enforced closure of a mine over 
which they have little or no say, be required to take less 
skilled and lower paid positions while others were being 
trained to do work for which they had the necessary 
qualifications. 

As to the Respondent's concern about the Applicant being 
relieved of its obligations to train existing employees at the 
WD2 mine in order that they may acquire additional skills, 
the evidence is that the Applicant and the Respondent have 
reached agreement for the entire underground workforce to 
be multi-skilled and therefore the development of formal 
career paths. Such an agreement accords with modem 
industrial relations practice and ought to be encouraged. It 
is difficult to see why that agreement should not be carried 
out to the letter because of the transfers. Indeed, I would 
have thought that the larger the workforce, the easier it was 
to implement the training necessary to allow all employees 
to acquire a fuller range of skills. In any event, the Applicant 
in the course of these proceedings gave an undertaking that 
it would not abandon or delay the introduction of that 
process. Clearly the Respondent is entitled to expect that its 
agreement will be carried out to the letter and hopefully that 
will be the case. If the industry is to derive the maximum 
benefit from the multitude changes which have already been 
made in the workplace, the employees must be employed in 
a way which gives scope for skill development and job 



satisfaction. If and when multi-skilling is brought into place, 
much of the concerns expressed by the Respondent on this 
occasion will become academic because the very essence of 
multi-skilling and career development is inconsistent with 
any concept of seniority. 

There is no evidence to support the Respondent's 
contention that the Applicant treats, or has treated, safety as 
a secondary consideration in its mining operations. Modem 
mining regulation legislation requires that the Applicant pay 
particular attention to safety and, in my view, there is little 
scope for it to do otherwise. I very much doubt that the roof 
structures of the WD6 mine and the WD2 mine are so unique 
that those experienced in underground operations at the 
WD6 mine could not readily adapt to those at the WD2 
mine. Indeed, the evidence is that even with a given 
underground mine restructures differ somewhat. It could 
equally be said that those with years of experience at the face 
in another mine are likely to be more comfortable and able 
to meet new conditions than those who are newly trained to 
work on the face, even though they have been at the same 
mine for some years. The weakness in the Respondent's 
argument is no tetter illustrated than by the suggestion that 
if the Applicant was to operate both mines as one single 
mining unit, that is under a single management structure, 
there could be no objection if the Applicant transferred 
employees in the way it now seeks. The indications are that 
it is impractical to amalgamate the two mines in this way, 
particularly having regard to the strictures of the Coal Mines 
Regulations Act 1946. 

The Respondent is concerned that the Applicant will 
transfer people for personal rather than commercial reasons. 
Indeed, it sees this as one of the justifications for 
maintaining the seniority system which, it says, guarantees 
that advancement occurs without fear or favour. Again, there 
is no evidence that advancement, or indeed transfer, has 

been made because of personal likes or dislikes by the 
management, but if that was the case, then the Tribunal 
exists to afford employees protection in that regard. It is 
clear that although industrial tribunals have, as a general 
rule, steadfastly refused to interfere with management 
prerogatives, they will do so where the prerogatives are 
exercised in an unfair or unjust way (see: Shell Australia Pty 
Ltd v. The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 125 CAR 1022). 

I sense that the Respondent is concerned that this case 
may be taken to affect district seniority as provided in 
Clause 21 of the Award. That, however, is a very different 
question affecting redundancies and re-engagement and I 
expressly refrain from making any comment on the matter, 
unless and until it is brought before the Tribunal. This matter 
concerns only the question of transferring employees from 
one underground minesite to another in order that the 
operations of one of those underground mines may be 
carried out in the other. 

Declaration. 
HAVING heard Mr G Bull on behalf of the Applicant and 

Mr G.N. Wood on behalf of the Respondent die Tribunal 
hereby declares— 

Notwithstanding anything in the Coal Mining Indus- 
try (Miners) Award 1990 to the contrary. Western 
Collieries Limited be at liberty and is hereby authorised 
to transfer employees covered by the Award from the 
WD6 underground mine to the WD2 underground mine 
in such a manner which best suits the most efficient 
operation of both mines, irrespective of the mine 
seniority rights. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 




