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CORAM: KENNEDY J (PRESIDENT), FRANKLYN 

AND NICHOLSON JJ. 
Appeal No. 16 of 1992. 

BETWEEN: 
STATE ENERGY COMMISSION OF WESTERN 

AUSTRALIA, Appellant 
and 

AMALGAMATED METAL WORKERS and 
SHIPWRIGHTS UNION OF WESTERN AUSTRALIA, 

AUSTRALIAN ELECTRICAL, ELECTRONICS, 
FOUNDRY and ENGINEERING UNION (WESTERN 

AUSTRALIAN BRANCH) and ICAL LIMITED. 
Respondents. 

JUDGMENT- 
KENNEDY J: 

For the reasons which I now publish I am of the view that 
this Court should not answer the questions raised by the 
appeal and I would, therefore, dismiss the appeal. I am 
authorised by Franklyn J, who is unable to be present this 
morning, that he is in agreement with those reasons and with 
the dismissal of the appeal and I publish a note to that effect. 

NICHOLSON J: 
I am also in agreement with the reasons published by 

Kennedy J and I publish a note to that effect. 
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Mr R J Meadows and Mr A D Lucev (instructed by 
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KENNEDY J 
On 18 March 1992 Commissioner Salmon in the 

Industrial Relations Commission made an order in proceed- 
ings under s 44 of the Industrial Relations Act, 1979. The 
order was in the following terms: 

"Whereas a dispute exists at the Muja power station 
between the State Energy Commission of Western 
Australia (SECWA) and ICAL Ltd on the one side and 
members of the Amalgamated Metal Workers Union 
and the Australian Electrical, Electronics, Foundry and 
Engineering Union (the unions) on the other side, 
concerning work on the number one unit (the unit) at 
the station; and 

Whereas the dispute concerns an allegation by the 
unions that the work in the area of the unit is hazardous 
because of the presence of asbestos particles; and 

Whereas the unions allege that SECWA has not 
complied with s.19 of the Occupational Health, Safety 
and Welfare Act 1984 and the employees have refused 
to perform further work on the unit pursuant to s.26 of 
that Act; and 
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Whereas SECWA denies the unions' allegations 
asserting that work on the unit is not hazardous 
according to the advice of the statutory authorities and 
committees; and 

Whereas negotiations between the parties at Muja 
have been unavailing and SECWA and ICAL Ltd made 
applications to the Commission for conferences pursu- 
ant to s.44 of the Industrial Relations Act, 1979; and 

Whereas at conferences convened at Perth by the 
Commission on 17 March 1992 the unions were 
requested to make a specific claim so that the 
conciliatory process could be facilitated and the unions 
made that claim; and 

Whereas pursuant to s.44 (6) of the Act the parties 
were directed to further confer in the Commission's 
absence with the object of settling their differences and 
this procedure proved to be unavailing; and 

Whereas the Commission made recommendations to 
the parties for consideration by their principals and 
members for the purpose of assisting the parties to 
settle their differences amicably; and 

Whereas on 18 March 1992 the Commission was 
advised that SECWA did not accept the Commission's 
recommendation and that ICAL Ltd did accept the 
recommendation; and 

Whereas at a conference at Bunbury on 18 March 
1992 the Commission was not satisfied with the 
explanations given by SECWA for refusing to accept 
the Commission's recommendation and the Commis- 
sion was also of the opinion that the conciliation 
process was not exhausted that further issues concern- 
ing future work on other units at Muja power will be 
facilitated by further use of the conciliation process in 
connection with the dispute on the number one unit, 
and that an order pursuant to s.44 (6) (ba) of the Act 
would be likely to assist the conciliation process by 
preventing a deterioration of industrial relations. 

Now therefore, pursuant to the power, in s.44 (6) (ba) 
of the Industrial Relations Act, 1979, and for the 
purpose of preventing the deterioration of industrial 
relations and allowing conciliation to settle the dispute 
concerning work on the number one unit at the Muja 
power station the Commission made the following 
order— 

Order. 
1. That the State Energy Commission of Western 

Australia (SECWA), and ICAL Ltd, on the one 
side, and the Amalgamated Metal Workers Union 
and the Australian Electrical, Electronics, Foun- 
dry and Engineering Union (the unions) on the 
other side, shall elect two representatives from 
their respective sides to form a committee for the 
purpose of investigating and identifying any 
asbestos materials in hazardous form in the area 
in which work is performed on the number one 
unit at the Muja power station. 

2. (a) The Committee referred in order 1. hereof 
shall be established forthwith. 

(b) Upon identifying and investigating the asbes- 
tos materials the Committee shall make its 
findings known in writing and submit those 
findings to SECWA, ICAL Ltd and the 
unions. 

(c) The Committee shall complete its tasks with 
the utmost expediency. 

3. In the event that the Committee identifies hazard- 
ous asbestos materials SECWA shall immediately 
have that material removed or dealt with accord- 
ing to statute or regulation including the Asbestos 
Code of Practice and Guidance notes 1988. 

4. Immediately after any hazardous asbestos mate- 
rial has been dealt with according to order 3. 
hereof all industrial action in connection with 
work on the number one unit shall cease. 

5. The unions shall take all steps necessary to have 
their members comply with order 4. hereof." 

The Commissioner, it appears, gave no reasons for his 
order, except such as may be found in the recitals to his 
order. 

The order of 18 March 1992 was followed by another 
order, made on 6 April 1992, in the following terms; 

"Whereas this matter was before the Commission in 
conference proceedings on this day, pursuant to s.44 of 
the Industrial Relations Act 1979; and 

Whereas the parties reached agreement on terms that 
could satisfactorily resolve the dispute; 

Now therefore pursuant to the powers conferred on 
me under the Industrial Relations Act 1979 at s.44 (8) 
(a), I hereby order— 
(1) Notwithstanding that SECWA has made the Unit 

1 turbine safe for the remainder of the current 
overhaul by encapsulating and sealing exposed 
asbestos, SECWA will now arrange for all 
asbestos on this turbine to be removed. 

(2) SECWA employees are to resume work on the 
Unit 1 boiler by 7.00am, TUesday, 7 April 1992. 

(3) Immediately upon the erection of a DOHSWA 
approved enclosure for the asbestos removal, 
employees will return to work in areas adjacent to 
the enclosure. 

(4) Immediately upon the removal of asbestos from 
the turbine, employees will resume work 
thereon." 

The appellant appealed to the Full Bench of the 
Commission against the whole of the order made on 18 
March 1992. Central to its appeal was the contention that 
the Commissioner had erred in law in issuing orders 
concerning occupational health, safety and welfare matters, 
for the reason that the Occupational Health, Safety and 
Welfare Act, 1984 and the Occupational Health, Safety and 
Welfare Regulations, 1988, constitute a specific statutory 
code with respect to such matters, which code prevails over 
the general dispute resolution powers of the Commission 
under the Industrial Relations Act. 

At the hearing of the appeal before the Full Bench, each 
of the parties was represented, although the representative 
of the third respondent indicated that it would not be affected 
in any way by any order which might be made, and he took 
no active part in the appeal. Counsel for the first and second 
respondents submitted that the decision of the Commis- 
sioner at first instance constituted a "finding" within the 
terms of s 49 (2a) of the Industrial Relations Act, it not 
having finally determined the matter before the Commis- 
sioner and that, accordingly, no appeal lay from the decision 
unless, in the opinion of the Full Bench, the matter was of 
such importance that, in the public interest, an appeal should 
lie. This submission found favour with the majority of the 
Full Bench, who also reached the conclusion that the matter 
was not of such public interest that an appeal should lie. 
Additionally, they took the view that the issue was dead, by 
reason of the fact that the later order of 6 April 1992 directed 
the removal of asbestos and the resumption of work by 
employees, the parties having reached agreement on terms 
to resolve the dispute. Work on the number one unit, to 
which the order appealed against was limited, has been 
completed. In these circumstances, the majority reached the 
conclusion that there was no sufficient public interest to 
justify their determining the appeal. Accordingly, they did 
not give consideration to what is now said to be the central 
issue in the present appeal. 

The third member of the full bench. Senior Commissioner 
Halliwell did consider the jurisdictional question. He 
reached the conclusion that disputes as to occupational 
health, safety and welfare were not capable of being referred 
to the Commission. To a significant extent, he appears to 
have based his reasoning upon a particular construction of 
s 3A of the Occupational Health, Safety and Welfare Act. 
It should be said, however, that the section is not a "general 
provision" in the terms in which the Senior Commissioner 
regarded it. It is a provision which merely puts beyond doubt 
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that the Industrial Relations Commission has jurisdiction to 
deal with such matters as may be referred to it pursuant to 
specific provisions in that Act—see, for example, ss 28 (2), 
30 (6) and 31 (5) and (11). Its purpose is to confer 
jurisdiction and it cannot be used as the foundation for an 
argument limiting the jurisdiction of the Industrial Appeal 
Court. 

In Confederation of Western Australian Industry (Incor- 
porated) v. Federated Miscellaneous Workers Union of 
Australia, Hospital Service and Miscellaneous, WA Branch 
(1990) 70 WAIG 1281, at 1282, this Court said: 

"As Else-Mitchell J said in Ku-Ring-Gai Municipal 
Council v. Suburban Centres Ply Ltd [1971] 2 NSWLR 
335, at p 339, "it is not the function of the established 
courts to entertain applications which are designed 
solely or primarily as a means of obtaining legal advice 
for potential litigants, and the courts should, so far as 
possible, avoid making determinations of hypothetical 
questions". Subsequently, in Veloudos v. Young 
(1981) 56 FLR 182, Lockhart J at p 190, citing 
Attorney General v. Scott [1905] 2 KB 160 at p 169, 
Eastham v. Newcastle United Football Club Ltd [1964] 
1 Ch 413, at p 450, and the judgment of Else-Mitchell 
J just referred to, said: 

"Courts will not decide a question that is 
academic in the sense that it is useless, merely 
hypothetical, raised prematurely or a dead issue; 
although they preserve a discretion to determine 
a question which has ceased to a live issue 
inter-partes where the determination would be in 
the public interest". 

The principles so enunciated are, in our opinion, 
applicable to this Court. The present appeals do not 
appear to us to fall within the exception referred to by 
Lockhart J in view of the fact that nothing which this 
Court can say or do will affect directly the rights of the 
parties—see Kelly J in Veloudos v. Young at p 
191—and there has been no suggestion made to us that 
the public interest is involved". 

The dispute which gave rise to the original compulsory 
conference under s 44 of the Industrial Relations Act is now 
at an end. Counsel for the appellant, however, has argued 
that the public interest is involved because the appeal raises 
a jurisdictional issue which is of fundamental importance to 
a statutory tribunal and it necessarily excites the public 
interest. He also argued that the appeal raises important 
questions which will have repercussions in all industries. 

A number of factors, in my opinion, suggest that we 
should not entertain the appeal. The answer to the question 
of jurisdiction which the appellant seeks to raise cannot be 
regarded as obvious. Section 24 of the Occupational Health, 
Safety and Welfare Act specifically deals with the resolution 
of issues at the workplace; but it provides no final 
mechanism for their resolution. It is merely left to the health 
and safety committee to attempt to resolve the issues. 
Although there is then power to notify an inspector of any 
unresolved issue, if the inspector determines that no action 
is required, the issue will remain unresolved. Importantly, 
if we were to answer the questions raised in this appeal, we 
would not have the usual benefit of considered judgments 
of the Commission on those questions. The Commissioner 
at first instance provided no reasons for his accepting 
jurisdiction, and the majority of the Full Bench found it 
unnecessary to consider that matter for the disposal of the 
appeal before them. The dissenting judgment, which did 
consider the matter, arguably proceeds upon a false premise. 
In addition to not having the benefit of judgments of 
members of the Commission, the respondents have not been 
concerned to be represented on this appeal, taking the view 
that any issue with the appellant is now at an end. 

Furthermore, we were informed by Counsel for the appellant 
that although its solicitors had given notice to the Solicitor 
General, indicating to him that it was thought that the Crown 
might have an interest in being heard on the issue in this 
appeal, the State Crown Solicitor's Office later indicated 
that the Crown did not intend to appear to address the court. 

Not only is it the case that any decision of this Court 
would not affect any rights of the parties, but any decision 
would almost inevitably have to be re-opened at die request 
of any future party desiring to re-argue the point decided. 
We were informed that two current cases in the Commission 
raise the question of the relationship between the Industrial 
Relations Act and the Occupational Health, Safety and 
Welfare Act. Those cases, being contested, are capable of 
providing a much better vehicle than this appeal for the 
determination of the relationship. 

Notwithstanding the careful argument presented to us, I 
have reached the conclusion that, in all the circumstances, 
we should not decide the questions raised by this appeal. I 
would therefore dismiss the appeal. 

FRANKLYNJ 

I agree with the reasons for judgment and conclusions of 
Kennedy J and would dismiss the appeal. 

NICHOLSON J 

I agree with the reasons for judgment of Kennedy J and 
in his conclusion that, in all the circumstances, the questions 
raised by this appeal should not be decided and the appeal 
should be dismissed. 

WESTERN AUSTRALIA 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 

Appeal No. 16 of 1992. 

In the matter of an appeal numbered 16 of 1992 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 463 
of 1992 dated 3 November 1992. 

BETWEEN 

State Energy Commission of Western Australia, Appellant 

and 

Amalgamated Metal Workers & Shipwrights' Union of 
Western Australia, Australian Electrical, Electronics, Foun- 
dry and Engineering Union (Western Australian Branch) 

and ICAL Limited. 

BEFORE 

MR JUSTICE KENNEDY (PRESIDENT). 
MR JUSTICE FRANKLYN. 
MR JUSTICE NICHOLSON. 

6 May 1993. 
Order. 

HAVING heard Mr R.J. Meadows and Mr A.D. Lucev (of 
Counsel) for the Appellant, no appearances for respondent, 
the Court doth order that the appeal be dismissed. 

J. CARRIGG, 
Clerk of the Court. 
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FULL BENCH— 

Appeals against decision of 
Commission-— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

(Appellant) 
and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch, The Australian Workers' Union, The Australian 
Electrical, Electronics, Foundry and Engineering Union— 

WA Branch, and The Metal and Engineering Workers' 
Union 

(Respondents). 
No. 1598 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

SENIOR COMMISSIONER G. G. HALLIWELL 
COMMISSIONER A. R. BEECH. 

27 May 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

On 8 December 1992 the respondent organisations 
applied to the Commission (constituted by a single 
Commissioner), pursuant to s.44 of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act"), for what were called "interlocutory orders" to 
remain in place until further conciliation or arbitration had 
resolved the question of industrial fairness of a decision 
taken by the appellant employer. 

The cause of the dispute (see Schedule B to the 
application) was that 42 of the appellant's employees had 
had their contracts of service terminated. These persons 
were said to be employed in accordance with the Rote River 
Iron Associates Iron Ore Production and Processing Award 
1990, No A 4 of 1987. The reason given them for 
termination of their contracts of employment was that they 
had attended a stop work meeting on 30 November 1992. 

In addition, it was alleged that there were a number of 
employees working out their notice who refused to give an 
undertaking not to attend further stop work meetings or 
engage in industrial action. Their contracts were due to be 
terminated on 8 or 9 December 1992. 

The respondents sought the reinstatement of these 
employees. This was opposed by the appellant. 

The actual orders were preceded by lengthy recitals. Their 
full text can be read at pages 11-17 (AB). However, they 
recite the following:— 

(1) The orders made were made pursuant to the 
Commission's powers, and, in particular, 
s.44(6)(ba)(i) of the Act "and to prevent the 
deterioration of Industrial Relations in respect of 
the matter in question as being resolved by 
arbitration". 

(2) That notices of termination of employment were 
given so as to expire "on about the 8th and 9th 
December 1992". 

(3) There was a rapid and serious deterioration of 
industrial relations across Rote worksites. 

(4) The applicant unions (the respondents) sought at 
the conference interlocutory orders so as to 
prevent Rote giving effect to its decision to 
terminate the contract of employment of those 
employees to whom notice had teen given. 

(5) During the conference, the Commission was 
advised that the contract of employment of one 
worker had come to an end, and that at a time 
concurrent with the conference, if another 20 
workers did not give the undertakings required by 

the company to abide by their contracts of service, 
their contracts of employment would come to an 
end. 

In addition, there was at the conference an expressed 
intention by the appellant to terminate employees who 
would not give an undertaking that they would not attend 
stop work meetings (in future). 

The Commission then went on to outline the dispute in 
the matter. 

The Commission concluded, too, that it should, taking a 
number of considerations into account, make the "interloc- 
utory" orders sought (see page 16 (AB)). That is they were 
orders made under s.44(6) of the Act whose temporary or 
interim character has teen described in RRIA v. AMWSU 
and Others 69 WAIG 2629 and RRIA v. AMWSU and 
Others 69 WAIG 1873. 

The Commission at first instance, having conducted an 
urgent conference pursuant to s.44 of the Act, made orders 
on 15 December 1992 in the following terms (see page 17 
of the appeal book (hereinafter referred to as "AB")):— 

"(1) Notwithstanding the period of notice described in 
Clause 6.—Contract of Employment, subclause 
(5) of the Robe River Iron Associates Iron Ore 
Production and Processing Award 1990, that the 
period of notice given to any employee or former 
employee who is or was employed subject to the 
conditions of the Award, who is in any of the 
circumstances described in the citations to this 
order shall be extended until the date of orders 
dispositive of the matters for arbitration in 
application No. CR 716 of 1992. 

(2) This order does not purport to vary any other 
provision or part of Clause 6.—Contract of 
Employment, that is, inter alia, it does not effect 
the right of the employer to dismiss the employee 
without notice for misconduct, which at law 
would justify a dismissal, nor does the order vary 
in any other way the rights and obligations of any 
party to the Award as those rights and obligations 
are described in the Clause 6.—Contract of 
Employment." 

It is against those orders that this appeal now is made. The 
grounds of appeal are as follows (see page 4 (AB)):— 

"1. The Commission erred insofar as it purported to 
order ("the Order") that, in effect, notwithstand- 
ing the period of notice described in clause 
6—Contract of Employment, subclause (5) of the 
Rote River Iron Associates Iron Ore Production 
and Processing Award 1990, the period of notice 
given to any former employee of the appellant 
who was employed subject to the conditions of the 
Award be extended until the date of orders 
dispositive of the matters for arbitration in 
Application No CR 716 of 1992 when: 
(a) the Commission had no jurisdiction to make 

the Order; 
(b) further, and alternatively, the Commission 

had no power to make the Order pursuant to 
Section 44(6)(ba) of the Act, 

in that: 
(i) there is no period of notice applicable to 

former employees in respect of which the 
Order can operate; and 

(ii) there is no employer/employee relationship 
in existence in respect of which any notice 
can operate. 

STATEMENT AS TO PUBLIC INTEREST 
If the decision appealed against is a finding, then the 

matter is of such importance that in the public interest 
an appeal should lie because it concerns die jurisdiction 
and, or alternatively, the powers of the Commission." 

That the decision appealed against was a "finding", as 
that word is defined in s.7 of the Act, is quite clear. It was 
a decision which did not finally decide, determine, or 



dispose of the matter to which the proceedings related. 
S.49(2a) of the Act therefore applies. 

It is also pertinent to say that, on 24 December 1992, as 
a matter of the Commission's record, and accepted by 
counsel, the order was cancelled by another order of the 
Commission, insofar as the subject order related to former 
employees of Robe River. The appellant maintains that such 
decision is of such importance that, in the public interest, 
an appeal should lie, and that that should be our opinion. 
This (so the submission went) was because, to summarise 
the position, the Commission at first instance, having no 
jurisdiction, made orders which nonetheless could be 
enforced against the appellant in the Magistrates' court. 

In any event, it was submitted where this situation arose, 
a person who wished to appeal, where such an order was 
alleged to be beyond jurisdiction, should, in the public 
interest, not be deprived of that right. 

One central problem in this appeal, it was submitted, was 
the question of jurisdiction to make orders in relation to 
ex-employees in the absence of the necessary industrial 
element being present. The other central question, it was 
submitted, was contractual. 

Hence, so the submission went, this case was different 
from those cases where the scope and operation of s.32 and 
s.44 had been considered by the Full Bench and by the 
Industrial Appeal Court. 

It was the case for the respondent that RRIA v. ADSTE 
68 WAIG 11 (Pepler's Case) and Kounis Metal Industries 
Pty Ltd v. TWU 73 WAIG 14 (Kounis' Case) were in point, 
but that the question of reinstatement of dismissed employ- 
ees had been extensively explored by the Full Bench and the 
Industrial Appeal Court. 

Further, insofar as the appellant's case was that an appeal 
ought to lie in the public interest because once the order was 
made by the Commission it was enforceable against the 
appellant, the respondents' reply was that this state of affairs 
would be preventable by an appeal and an application for 
a stay of the orders. That was a valid response. 

In any event, it was submitted by Mr Farreli (of Counsel) 
that the matter was dead for other reasons. This was because, 
on 24 December 1992, the Commission at first instance 
made an order, order 3, which expressly cancelled the order 
of 15 December 1992, the subject of this appeal, insofar as 
it related to former employees of the appellant referred to 
in the order of 15 December 1992. 

Broadly, the complaint was that the reasons for decision 
in Pepler's Case (op cit) and Kounis' Case (op cit) prevented 
the Commission making orders in relation to employees 
whose employment had already been terminated by virtue 
of the notices terminating them. 

Firstly, we refer to CWAI v. FMWU and Others 70 WAIG 
1281 (IAC), and the cases cited therein, which was applied 
in SECWA v. AMWSU and Others (Appeal No 16 of 1992) 
(unreported) (IAC). We quote the whole of the passage from 
CWAI v. FMWU and Others (op cit) cited at page 8 by 
Kennedy J in SECWA v. AMWSU and Others (op cit):— 

"As Else-Mitchell J. said in Ku-Ring-Gai Municipal 
Council v. Suburban Centres Pty Ltd (1971) 2 NSWLR 
335, at p. 339, "it is not the function of the established 
courts to entertain applications which are designed 
solely or primarily as a means of obtaining legal advice 
for potential litigants, and the courts should, so far as 
possible, avoid making determinations of hypothetical 
questions". Subsequently, in Veloudos v. Young 
(1981) 56 FLR 182, Lockhart J., at p. 190, citing 
Attorney General v. Scott (1905) 2 KB 160, at p. 169, 
Eastham v. Newcastle United Football Club Ltd (1964) 
1 Ch 413, at p. 450, and the judgment of Else-Mitchell 
J. just referred to, said: 

Courts will not decide a question that is 
academic in the sense that it is useless, merely 
hypothetical, raised prematurely or a dead issue; 
although they preserve a discretion to determine 
a question which has ceased to be a live issue 
inter-parties where the determination would be in 
the public interest. 

The principles so enunciated are, in our opinion, 
applicable to this Court. The present appeals do not 
appear to us to fall within the exception referred to by 
Lockhart J. in view of the fact that nothing which this 
Court can say or do will affect directly the rights of the 
parties—see per Kelly J. in Veloudos v. Young, at 
p. 191—and there has been no suggestion made to us 
that the public interest is involved." 

In our opinion, the question raised on appeal in this matter 
was by the time it reached us useless, merely hypothetical, 
and a dead issue, to paraphrase those dicta. 

That part of the order which was challenged on appeal had 
been cancelled and further s.44(6) orders had been made. 

Further, it is not in the public interest that the question 
be determined, the question of the existence of an industrial 
matter in cases where the object of an application is 
reinstatement, and thus the renewal of a contract having 
been considered in Pepler's Case (op cit), Kounis' Case (op 
cit), and a number of Full Bench decisions which were 
referred to in Pepler's Case (op cit) and Kounis' Case (op 
cit). 

It is arguable, too, that the cancellation of that part of the 
order which is the subject of this appeal means that there is 
no decision as such against which to appeal, since what is 
appealed against is an order (decision) (or part of an order 
rather) which is no longer in existence. 

"Cancel" has the meaning of the putting of an end to 
something, the determination of an order or contract, ending 
the operation of an order (see examples in Re Standard 
Insurance Co Pty Ltd v. Macfarlan's Arbitration [1940] VLR 
74 at 80 per Gavan Duffy J, Willcocks v. New Zealand 
Insurance Co [1926] NZLR 805 at 810 per Stringer J, and 
Rudd v. Balaz and Balaz (1940) 48 Man LR 65 at 74 per 
Dysart J). 

The cancellation of the order meant, therefore, that no 
order any longer existed to appeal against and the appeal was 
not competent. That is also a demonstration that die appeal 
was premature. That is a risk which a party runs in appeals 
against s.44(6) orders, since they are often replaced by other 
s.44(6) orders or are overtaken by the hearing and 
determination of the matter. 

In any event, even if the cancellation does not have the 
effect which we say it has, the order was overtaken by an 
order which cancelled it and the issue is dead and 
hypothetical. 

The matter is not one of such importance that in the public 
interest an appeal should lie, because the issue involved, 
even if not in its precise terms, has been considered and 
decided in Pepler's Case (op cit) and Kounis' Case (op cit), 
as we have said. 

Hence, we should not hear the appeal because the issue 
raised is dead and moot; it cannot effect the rights of the 
parties whatever we decide; the order appealed against no 
longer exists; the question, too, involved for decision, 
insofar as the broad principle underlying it is concerned, is 
already the subject of higher court decision. 

It would not, therefore, be a proper exercise of our 
discretion under s.49(2a) of the Act to hold that the appeal 
should lie. 

Further, the appeal should be dismissed because the 
question raised is moot in the terms described in CWAI v. 
FMWU and Others (op cit) and SECWA v. AMWSU and 
Others (op cit). 

There is no need, therefore, to decide any other matters 
raised upon the grounds of appeal. 

We would dismiss the appeal. 
Order accordingly. 

Appearances: Mr H J Dixon (of Counsel) and with him 
Mr P A De Zwart (of Counsel) on behalf of the appellant. 

Mr R D Farreli (of Counsel) on behalf of the respondent. 
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Counsel) on behalf of the appellant and Mr R D Farrell (of 
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By the Full Bench. 
(Sgd.) P.J. SHARKEY 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gail Force Manpower Services Pty Ltd and Gail Sheedy and 

Associates Pty Ltd 
(Appellants) 

and 
Rhonda Pozzi 
(Respondent) 

No. 1554 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 

2 June 1993. 
Reasons for Decision. 

THE PRESIDENT: These are my reasons for decision. 
There was a claim by the applicant pursuant to s.29(b)(ii) 

of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act") wherein she sort an order for 
payment of moneys in lieu of contractual benefits allegedly 
denied to her when she resigned from her position as 
Marketing Manager with the respondent employers on 21 
February 1992. The claim was, in fact, for $30,500.00, 
which was said to be the retail value of a 1990 Honda 
Prelude vehicle registration number SAY 787, that being the 
value at the time of the termination of the employment 
contract. The claim was denied. 

By a decision dated 16 November 1992 the Commission 
at first instance, formal parts omitted, made the following 
order (see page 29 of the appeal book (hereinafter referred 
to as "AB")):— 

"That the Respondent pay to Ms R. Pozzi the total 
sum of $29,888.49 within twenty eight days of the date 
herof (sic)." 

It is against this decision that the appellants now appeal. 
The grounds of appeal were amended by leave and read 

as follows (see pages 2-5 (AB)):— 
"2. The Commission erred in law and in fact in 

ordering the payment of moneys to the respondent 
as a benefit to which the respondent was entitled 
under her contract of service when the evidence 
of the respondent and Ms Sheedy for the appel- 
lants was that the motor vehicle was a gift and, 
accordingly, was not and could not be a benefit to 
which the respondent was entitled under her 
contract of service. 

3. The Commission erred in the proper exercise of 
its discretion in accepting the version of events of 
the respondent as more credible than that of Ms 
Sheedy in that: 
(a) it failed to have regard or proper regard for 

the evidence of the respondent that: 
(i) she was previously the initiator of 

dishonest conduct which the Commis- 
sion recorded as appearing to defraud 
the Taxation Department; 

(ii) she regarded the handing over the motor 
vehicle to her in July 1990 as a gift; 

(iii) she claimed depreciation on the motor 
vehicle in her income tax return for the 
year ended June 1991 as if the vehicle 
was her own property; 

(iv) she was paid, for that financial year, a 
motor vehicle allowance, as if the said 
vehicle was her property, by her em- 
ployer, the appellant; 

(v) notwithstanding the matters referred to 
in subparagraphs (ii)-(iv) above, the 
respondent failed to disclose the value 
of the motor vehicle in her income tax 
return filed for the period ending 30 
June 1991. 

(b) it failed to have regard or proper regard for 
the fact that there were inherent inconsisten- 
cies in the evidence of the respondent which 
ought to have led the Commission to reject 
her evidence, namely: 

(i) the arrangement whereby the respon- 
dent was to receive the use of a motor 
vehicle, alternatively was to receive a 
motor vehicle, valued at approximately 
$43,000 in return for a reduction in 
wages claimed from $80,000 to $46,000 
over a two year period (resulting in a 
package of approximately $68,000) did 
not and could not satisfy an $80,000 
claim; 

(ii) this version caused the Commission to 
hold, contrary to the evidence, that it 
was possible to infer that the respondent 
"in her own mind", had agreed to 
"moderate" her $80,000 per annum 
demand and to accept $68,000 per 
annum for a two year period; 

(iii) the respondent had testified that in July 
1990 she received the motor vehicle as 
a gift, thereafter claimed depreciation 
on it but later testified that die agree- 
ment made with her employer was that 
she would only acquire ownership of the 
motor vehicle after a period of two 
years; 

(iv) the evidence of the respondent to the 
effect that she was concerned about the 
"ability of the employer to hand over 
the vehicle as promised" (because of 
financial constraints) and her conduct of 
returning the vehicle after she resigned 
allegedly in exchange for a cash pay- 
ment for the vehicle; 



(d) the Commission failed to consider the appel- 
lant's evidence by reference to the evidence 
of an accountant, Dunn, to the effect that in 
discussions he held with the respondent in 
1991 she agreed that the ownership of the 
vehicle would pass to her at the end of a four 
year lease period (and not two years); 

(e) the Commission failed to have regard for or 
proper regard for the fact that there was in 
effect no challenge to the denial by Ms 
Sheedy in the proceedings that no discus- 
sions took place between her and the respon- 
dent about the payment of moneys in lieu of 
the transfer of title in the motor vehicle after 
the respondent's resignation. 

(4) The Commission erred in law and in fact in: 
(a) failing to objectively determine what had in 

fact been agreed between the parties to the 
contract of service; 

(b) inferring what was possibly in the mind of 
the respondent in determining what was 
agreed between the parties to the contract of 
service. 

The appellants seek orders that the decision of the 
Commission at first instance be quashed and that the 
respondent be ordered to pay to the appellants their 
costs of the appeal." 

There was an application seeking extension of time within 
which to file a notice of appeal. However, upon examination 
of the date of the decision appealed against, it was clear that 
the notice of appeal was filed within time, and that it was 
not necessary for the application to continue. 

Background. 
The background to the matter is this. On 8 January 1988, 

Ms Pozzi commenced employment, it would seem, with 
both appellant companies, both of which were companies in 
which Ms Gail Pamela Sheedy was Managing Director. Ms 
Pozzi was described as the Development Manager. In fact, 
there are a group of companies of which Ms Sheedy is a 
Managing Director and a Director, including the appellants. 
The companies operate in the provision of personnel for the 
resources sector, either by recruitment or by manpower 
services contracts. The companies operate in Australia, 
South East Asia, the Middle East, the United Kingdom and 
Europe. Primarily, they deal with the oil and gas industries. 

In the beginning there were no formal terms of the 
contract of employment, and, as the Commission found, the 
terms of the agreement were somewhat fluid and no attempts 
being made to express them in written form until August 
1991 when part of them were said to have been set out in 
writing. 

There were before the Commission a number of conflict- 
ing versions of the events. However, what substantially 
occurred was this. Initially the arrangement between the 
appellants and the respondent was a sub-contracting 
arrangement with payment at the rate of $23.00 per hour 
invoiced for 40 hours a week, but in July 1989 Ms Pozzi 
became an employee as such and that does not seem to be 
in dispute. She was paid then $46,600.00 per annum, with 
$6600.00 of that being expressed as clothing and car 
allowances on which fringe benefit tax was paid. 

In 1990 Ms Pozzi became aware that she had generated 
almost $300,000.00 in direct revenue for her employers, and 
her enquiries within the industry revealed that a typical 
salary arrangement for an employee of her type would be 
based on a one third apportioning of income generated. That 
is there would be one third for the employee as salary, one 
third to cover overhead expenses, and one third to the 
employer as profit. 

She then spoke to Ms Sheedy about the matter in early 
1990 with the intention of obtaining an increase in her 
remuneration package, or, alternatively, leaving to seek a 
more remunerative position. That she had said that was not 
denied. 

What is clear is that Ms Sheedy, on behalf of the two 
companies, refused to pay any more salary, but offered Ms 

Pozzi a car, and a dining suite. Ms Pozzi was therefore to 
continue to be paid $46,600.00 in money and to be given a 
new car which would be purchased and which would 
become her property at the end of two years, that is on her 
version. In other words, the agreement, according to her, was 
that she was sacrificed $33,400.00 per annum for two years 
in return for the free use of a new vehicle which she would 
own at the end of that time. Ms Pozzi walked out of the 
negotiations with the same amount of taxable income and 
a car. That was Ms Sheedy's evidence. That agreement was 
reached on 23 February 1990. 

There was an amount of evidence about the agreement 
which I should refer to now. There was evidence from Mrs 
Denise Jean Donkin, which was unshaken in cross- 
examination, that she knew that Ms Pozzi would be paid 
$45,000.00 per year in 1990, and also that she knew from 
discussions with both Ms Pozzi and Ms Sheedy that the 
motor vehicle concerned was to be Ms Pozzi's property after 
two years. Indeed, Mrs Donkin gave evidence that she 
drafted a document to express these matters. This Mrs 
Donkin described as part of Ms Pozzi's salary package. Mrs 
Donkin was Ms Sheedy's friend, and Personal Assistant on 
and off for some ten years. She also gave evidence, as did 
others, of a similar arrangement with one Meryl Williams, 
another employee. Her evidence was materially corrobo- 
rated by Ian David Johnstone who again was unshaken 
substantially in his evidence. He was a friend, on his 
evidence, of both Ms Sheedy and Ms Pozzi, and gave 
evidence that from his own discussions with both of them 
Ms Sheedy had agreed that Ms Pozzi would be provided 
with a vehicle which was coming out of her salary package, 
over two years. 

Ms Sheedy, it is fair to say, was, on a careful reading of 
all of her evidence, at least equivocal and sometimes vague. 
She was unable to say why a period of two years was 
inserted in the material document, exhibit R2, a document 
which I will describe in some more detail a little later. She 
was unable to equivocally deny that there was a letter 
prepared by Mrs Donkin, although it was clear that no 
formal contract was prepared in relation to this particular 
matter. 

In evidence in chief, Ms Sheedy did not clearly state what 
the contract was. Later, in cross-examination, she agreed 
that on 23 February 1990 she and Ms Pozzi agreed that the 
company would give Ms Pozzi a vehicle, and at the end of 
the lease period would pay the residual and therefore give 
to her the car. She agreed that exhibits R2 and R3 record this, 
but pointed out in evidence that the documents did not say 
from when. She was unable to unequivocally deny that she 
had mentioned a period of two years as the time after which 
the car would be Ms Pozzi's (see page 228 (AB)). 

Ms Sheedy then attempted to attach some importance to 
an assertion that Ms Pozzi was not entitled to the vehicle 
because she did not stay two years (see generally her 
evidence at pages 229-230, 248 and 253 (AB)). 

Page 254 (AB) demonstrates evasiveness over the 
question of whether the vehicle was part of a salary package, 
which, on all of the evidence, it clearly was, and when on 
the same page Ms Sheedy virtually conceded that it was a 
part of a salary package:— 

Q: "Can we go back to when you had discussions 
some time in February?" 

Q: "Did the discussions take place as a result of Miss 
Pozzi's dissatisfaction with her salary package?" 

A: "Correct, sir, and you heard her say ..." 
Q: "Just a moment. I will ask the questions one at 

a time. Is it conceivable, in your view, that 
somebody would accept a salary package which 
provided exactly the same sum of money in total 
satisfaction of a demand for an increase in 
salary?" 

A: "If they were given a motor vehicle of that 
standing." 
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Q: "Right, thank you. We will get off that. The motor 
vehicle was part of the salary package. It relieved 
the pressure, the demands for a significant 
increase in salary. Did it, or did it not?" 

A: "It was a trade-off, sir." 
Q: "Fine. That's exactly the point that I'm making. 

It was a trade-off?" 
A: "It wasn't a salary, it was given to her." 

Later on the same page Ms Sheedy conceded that the end 
result of the negotiations and discussions satisfied her 
demand, that is Ms Pozzi's, for an $80,000.00 package 
"because the situation was renegotiated, Mr Brown". That 
was the answer. 

At page 255 (AB), in her evidence, she conceded that Ms 
Pozzi went in and asked for an $80,000.00 package in 
February 1990 and walked out with exactly the same amount 
of taxable income and a motor car. She then purported to 
say that it could not reasonably be assumed to be satisfaction 
of the $80,000.00 demand. 

At page 256 (AB), Ms Sheedy conceded that the salary 
package would only have been worth about $60,000.00. 

There was evidence from Robert Weir Dunn, a Chartered 
Accountant, who provided services for the appellants and to 
Ms Sheedy. 

Exhibit R3 (page 325 (AB)) was a letter written to Ms 
Pozzi approved by Ms Sheedy. It is quite clear from Mr 
Dunn's evidence that Ms Pozzi was to receive a base salary, 
the cost of operating the vehicle, a vehicle for use, and a 
clothing allowance. Exhibit R2 (page 324 (AB)), he said, 
was ostensibly the same letter and he agreed quite clearly 
that the package was for two years. If the car had been a 
straight gift, too, he said there would be no scope for the 
appellants to claim depreciation and none was claimed in 
1991. Against that, however, there was evidence that Ms 
Pozzi had revoked a claim for depreciation on the vehicle 
because it was not solely in her name. That occurred some 
time later. 

In July 1990, the vehicle was taken delivery of by Ms 
Pozzi. It was a 1990 Honda Prelude, red in colour with 
registration number SAY 787. It was taken delivery of some 
five months after the agreement of 23 February 1990. In fact, 
a two year lease was not able to be entered into, because it 
was not available as a commercial proposition, and a four 
year lease was entered into. 

It was Ms Pozzi's understanding, which does not seem to 
have been disputed, (and, indeed, is clear from the terms of 
the lease to have been the case), that Ms Sheedy's company, 
the appellants, would pay out the lease so that die ownership 
of the car was free and unencumbered. Ms Pozzi's 
understanding was that this would be after two years. 
Indeed, she does not seem to have agreed to any extension 
of the period to four years. There was, in fact, no evidence 
to that effect. 

Before I turn to the terms of the lease, I should refer to 
a number of documents which are of significance. Firsdy, 
the vehicle was registered at the very beginning in the 
respondent's name, and, indeed, it was in her name at the 
time her employment terminated. Subsequent to the termi- 
nation of her employment, Ms Sheedy effected a transfer of 
the vehicle out of the respondent's name. It remained in her 
name, that is the respondent's name, until at least 8 June 
1992 (see page 335 (AB)). It is quite clear that the 
respondent was regarded as having "purchased" the 
vehicle, because she was written a letter of congratulations 
by Honda dated 18 July 1990 (see page 302 (AB)). That 
letter was also addressed as purchaser to Gail Sheedy & 
Associates, which I take to be an abbreviation of the name 
of the second appellant. 

Exhibit R2 is a document dated 31 October 1991 which 
purports to record on Gail Force Manpower Services Pty Ltd 
letterhead that Ms Pozzi would be paid $46,600.00 per 
annum with provision of a motor vehicle for a period of two 
years with all costs of the motor vehicle paid by the 
employer. It also records that at the end of the lease period 
the company would pay the residual on the vehicle and the 
vehicle would be transferred to the employee. Further, it 

purports to contain an agreement that all costs in relation to 
the vehicle for the year ended 30 June 1991 would be 
reimbursed to the employee and the employer would pay 
fringe benefits tax. 

Exhibit R3, which precedes that document, is a copy of 
a letter purported to have been written by Mr Bob Dunn, the 
Accountant, to Ms Pozzi, which Ms Pozzi said that she never 
saw. That document, however, does record that the basic 
salary was $46,600.00, and that there would be provision of 
a motor vehicle for a period of two years. It then provides 
"that at the end of the lease period the company would pay 
the residual on the vehicle and the vehicle would be 
transferred to you". 

There is no reference in either of those documents to a 
period of four years as the lease period. 

Ms Pozzi not only had the car licenced in her name, but, 
in fact, insured it. 

The lease agreement, which is exhibit R4 and appears at 
pages 326-331 (AB), is made between Hunter MMI Finance 
Limited, a finance company, which, of course, remained the 
owner of the vehicle throughout, as lessor, and Gail Sheedy 
and Associates Pty Ltd (the second appellant) as lessee. The 
agreement is for a period of 48 months or four years, the first 
instalment payable on 21 June 1990. The agreement itself 
is dated 21 June 1990. It was, of course, as was Ms Pozzi's 
understanding, the responsibility of Gail Sheedy and 
Associates Pty Ltd to pay out the lease. 

The car was used by Ms Pozzi after she took possession 
of it until she left the appellants' employ. At the end of June 
1991, or thereabouts, she was reimbursed in respect of all 
of the vehicle expenses, including insurance premiums for 
the 1990/1991 financial year in return for her providing 
documentations to support the company's tax deductions. 
There was no dispute that, of course, the second appellant 
paid for the vehicle. The vehicle, however, was not 
maintained or filled with petrol by the appellants, or any of 
them. That, it was said, would have been the case if the car 
were provided as part of Ms Pozzi's employment. 

From the period December 1991 to January 1992, Ms 
Pozzi became concerned about the ability of the employer 
to hand over the vehicle as promised and discovered that the 
lease payout figure would be approximately $45,000.00, 
even though the original price had been $43,000.00. 

In January 1992, Ms Sheedy and the respondent discussed 
the situation. Some problems had arisen between them 
which were not resolved (Ms Pozzi said that she felt 
frustrated), and on 7 February 1992 Ms Pozzi gave notice 
of her resignation to take effect at close of business on 21 
February 1992. She then left her employment, surrendering 
the keys and the vehicle before she went. The ownership of 
the vehicle, of course, remained in the finance company. The 
respondent surrendered the vehicle, on her evidence, 
because it was encumbered, and because she expected to be 
paid out. Indeed, she gave evidence that Ms Sheedy offered 
her a cash settlement, a fact which was not denied by Ms 
Sheedy. Later, Ms Sheedy had the registration of the car 
transferred from Ms Pozzi's name, as I have said, and she 
decided to sell the car. 

Findings. 
The Commission at first instance made a number of 

findings and reached a number of conclusions. I summarise 
them as follows:— 

(1) Ms Pozzi's version of events was more credible 
on the balance of probabilities. 

(2) Ms Pozzi was a more impressive witness being 
direct and specific in her memory of events, while 
Ms Sheedy was vague and uncertain on most 
matters of detail. 

(3) There was an agreement which was arrived at after 
Ms Pozzi had demanded an $80,000.00 per annum 
package. 

(4) The agreement was that she continue to receive 
only $46,600.00 per annum for two years rather 
than the $80,000.00 she felt was her worth. There 
was a trade off which was the use and eventual 
ownership of the car referred to supra. 



(5) She agreed to a delay in the delivery and use of 
the vehicle until after 30 June 1990, the term after 
which the car would be hers was two years. 

(6) The employer's commitment to a four year lease, 
which was inordinately costly, had no bearing on 
the agreement to remunerate Ms Pozzi in a 
particular fashion. 

(7) The value of the vehicle (on a retail basis) was 
held to be a contractual benefit. 

There was an order made accordingly (see page 29 (AB)), 
in relation to which supplementary reasons for decision were 
issued on 16 November 1992. 

It was submitted that the Commission at first instance 
erred in matters of fact, as well as law. It should be 
remembered that the decision was reached by the Commis- 
sion, having particular regard to the demeanour of the 
witnesses, as well as the substance of the evidence, and that 
where a tribunal at first instance has the benefit of observing 
the demeanour of the witnesses, and this is a factor or a 
reason for accepting the evidence of some witnesses as 
against that of others, then an appeal court should not 
intervene unless that advantage enjoyed by the Commission 
in observing the witnesses has been misused. That was 
clearly laid down in FMWU v. Narembeen District 
Memorial Hospital 72 WAIG 471 and in Arpad Security 
Agency v. FMWU 69 WAIG 2662, and the cases cited 
therein. 

It was submitted that the vehicle was a gift and not a 
contractual benefit. In my opinion, on the evidence I have 
referred to above, not even Ms Sheedy unequivocally said 
that it was a gift. In fact, the whole sum of her evidence is 
that it was not a gift. The sum of the evidence of the 
wimesses called for the respondent, who were not shaken 
in evidence, was directly opposite. It was clearly established 
that it was not a gift. Indeed, Ms Sheedy arranged a transfer 
of ownership back into the name of the appellants when the 
respondent left, an action in relation to a vehicle which 
remained encumbered, and which was inconsistent with it 
being a gift. 

It was submitted that the Commission at first instance 
erred in accepting the respondent's version of events as more 
credible than that of Ms Sheedy, because she had initiated 
dishonest conduct which the Commission recorded as 
appearing to defraud the Taxation Department. In fact, the 
conduct was not dishonest, because she was registered as an 
owner of the vehicle, and, in any event, she voluntarily 
revoked her claim for depreciation. 

Further, there is no evidence that the respondent regarded 
the handing over of the motor vehicle to her in July 1990 
as a gift, and, indeed, all of the substantial evidence for the 
respondent is to the contraiy. 

The claim of depreciation on the vehicle as if it were her 
own property is somewhat consistent with the vehicle being 
in her name and her paying expenses of it, including 
insurance for the first year. 

There is no evidence that the respondent acted dis- 
honestly, and, indeed, even if there were, her evidence is 
corroborated, in material parts, by documents, namely 
exhibits R2 and R3, and witnesses, Mr Johnstone and Mrs 
Donkin, who have not been established as being at all 
dishonest. Their evidence was not really shaken, as I have 
said. 

Next, it was submitted that the Commission at first 
instance failed to have regard or proper regard for inherent 
inconsistencies in the evidence of the respondent. It was 
submitted, for example, that the arrangement whereby the 
respondent was to receive the use of the motor vehicle, or 
to receive a motor vehicle valued at $43,000.00 in return for 
reduction in wages claimed from $80,000.00 to $46,000.00 
over a two year period, did not and could not satisfy an 
$80,000.00 claim. 

The Commission found, as it was entitled to find, that Ms 
Pozzi had agreed to moderate her $80,000.00 per annum 
demand and accept a package of around $68,000.00, because 

the vehicle was valued at $43,000.00. She had already 
agreed to a delay in the delivery and consequently to her 
ability to use the vehicle. 

Further, the evidence of the respondent was that she was 
concerned about the ability of the employer to hand over the 
vehicle as promised, because of financial difficulties. Given 
the delay and the amount of outstanding liability, that was 
a reasonable point of view. Her conduct of returning the 
vehicle after she resigned, is evidence which does not at all 
go to demonstrating any inconsistency or any inconsistency 
sufficient to say that the findings were incorrect. 

The fact of the matter is that the vehicle was heavily 
encumbered at the time Ms Pozzi's employment was 
terminated, the subject of a substantial liability in the second 
appellant, and was owned by someone else is sufficient 
explanation for her wishing to take that course of action. 

Further, there is no evidence that she testified that she 
received die vehicle in July as a gift. Even if she thought 
that, it was clearly not, on all of the evidence. It was, as Ms 
Sheedy conceded, a trade-off against the claim by the 
respondent for salary increases. 

It was also submitted that the Commission at first instance 
failed to consider the appellants' evidence by reference to 
the evidence of the Accountant, Mr Dunn, as to the 
discussions he held with the respondent in 1991 that she 
agreed that the ownership of the vehicle would pass to her 
at the end of a four year lease period and not two years. 
There is no evidence in relation to that being the agreement 
at all. Indeed, exhibits R2 and R3 were said by Mr Dunn to 
have reflected the agreement. They refer to a period of two 
years before she would become an owner of the vehicle (see 
pages 275-276 (AB)). Indeed, Mr Dunn conceded that Ms 
Pozzi could have mentioned to him in discussions a two year 
period and her belief that it was a two year period, but he 
was not sure (see page 279 (AB)). In any event, he did not 
deny it. 

Further, it was submitted that the Commission at first 
instance failed to have regard for or proper regard for the 
fact that there was, in effect, no challenge to the denial by 
Ms Sheedy that no discussions took place between her and 
the respondent about the payment of moneys in lieu of the 
transfer of title in the motor vehicle after the respondent's 
resignation. Of course, the Commission was not required to 
have proper regard for that when he had formed die view 
that Ms Sheedy was not a credible witness, as he clearly did. 
It was then implicit in his view of her evidence that he did 
not accept that evidence. He did accept the evidence of Ms 
Pozzi. He did not err in so doing. 

In addition, it was alleged that the Commission at first 
instance erred in failing to objectively determine what had 
in fact been agreed between the parties to the contract of 
service, and inferring what was possibly in the mind of the 
respondent in determining what was agreed between the 
parties to the contract of service. 

In my opinion, there was ample objective evidence, too, 
upon which the Commission might find as it did, not the 
least being what was contained in all of the documents 
which were exhibits. It is quite clear from the evidence that 
the Commission did not misuse the advantage it had in 
seeing the witnesses, or that it did not misapprehend the 
evidence, or misapprehend it in any material way sufficient 
to say that there was an error in law sufficient to uphold this 
appeal. 

The Commission did not, of course, err in law either if 
one reads the evidence, including the documentary evidence 
in this matter. It will be quite clear that there was ample 
upon which to find that the respondent's case was made out, 
and that the appellants' Managing Director was not, 
compared to Ms Pozzi, a credible witness. The Commission 
did not err. 

For all of those reasons, no ground of appeal is made out 
and the appeal will be dismissed. 

COMMISSIONER G.L. FIELDING: I agree that the 
appeal should be dismissed. The facts have been set out 
elsewhere by the President and need not be repeated. 



1462 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

The Appellant complains that the Commission ought to 
have found that the arrangement to provide the Respondent 
with a car was a gift rather than a contractual benefit 
enforceable before the Commission. The Appellant further 
complains that the Commission failed to determine the 
contractual rights of the Respondent and, furthermore, failed 
to consider properly the evidence, and in particular the 
"irreconcilable inconsistencies" in the Respondent's case. 

Essentially, the question before the Commission was to 
determine whether there was a contract of employment and 
if so, what its terms were and to what extent, if any, was a 
benefit denied the Respondent under any such contract. The 
answer to those questions turned, to a large degree, on the 
resolution of conflicting evidence which, in turn, depended 
upon an assessment by the Commission of the credibility of 
the witnesses. As pointed out in The Federated Miscellane- 
ous Workers' Union of Australia, W.A. Branch v. Board of 
Management, Narembeen District Hospital (1992) 72 
WAIG 471 at 473, it is an extremely difficult task for any 
appellant to overturn a finding of fact based on credibility 
(see too: Gromark Packaging v. The Federated Miscellane- 
ous Workers' Union of Australia, W.A. Branch (1992) 73 
WAIG 220). Just as the Respondent bore the onus to 
establish before the Commission that there was a benefit 
denied him in the terms of section 29(b)(ii) of the Industrial 
Relations Act 1979, the Appellant on this occasion carries 
the onus to show that there was no credible evidence to 
support the findings inherent in the Commission's conclu- 
sion and not merely that it made findings with which the 
Appellant is not happy. In an appeal of this nature it is not 
open for the Appellant to attempt to retry the issues before 
the Commission in the first instance (see: Robe River Iron 
Associates v. The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers (1987) 67 WAIG 
320). 

Although it must be conceded that the Commission did 
not make specific findings of fact with as much precision 
as is desirable in matters of this nature, on any fair reading 
of the decision the Commission found, in effect, that on or 
about 22 February 1990 the Appellant agreed to purchase 
a 1990 Honda Prelude car in or about June of that year for 
the free and unrestricted use by the Respondent, the 
ownership of which was to be transferred to the Respondent 
at no cost to her at the expiration of a period of two years 
from 22 February 1990 as a condition of her continued 
employment with the Appellant. Furthermore, such a 
conclusion was amply supported by the evidence of the 
Respondent, to say nothing of some of the evidence of the 
other witnesses which corroborated, at least in part, her 
testimony. The Commission, as it was entitled to, expressly 
accepted the evidence of the Respondent in preference to 
that of the Applicant's principal. Miss Sheedy. Although the 
Commission only recited the Respondent's version of the 
events, it is not irrational to conclude that the Commission 
found that the events occurred as recited. 

The Appellant asserts that the Respondent's evidence was 
of itself so inconsistent as to be incredible. It is alleged that 
on the one hand, the Respondent acknowledged that the car 
was to be gifted to her outright from the beginning and, on 
the other hand, said that it was to be given to her after the 
expiration of two years. Although die car was initially 
registered in the Respondent's name, that appears from all 
accounts to have been an aberration because it was common 
ground that the car was to be acquired by the Appellant on 
lease. The Respondent did not testify to the contraiy. A more 
reasonable interpretation, having regard to the evidence in 
toto, is that the car was registered in her name and that she 
paid the insurance as a product of the fact that the 
Respondent was to select the car and have use of it as if it 
was her own in the period before ownership was transferred. 

In my view, only the most jaundiced view of the 
Respondent's evidence leads to the conclusion that she 
acknowledged that the car was to be given to her as a gift 
independent of her contract of employment. There is ample 
evidence to support the finding, inherent in the Commis- 
sion's conclusion, that the car was not intended to be a gift 
simpliciter, but to be part of the Respondent's remuneration 
package. The promise to give the Respondent a car was 

made in the context of a demand by her for an improved 
remuneration package, as indeed Miss Sheedy acknowl- 
edged. Miss Sheedy acknowledged that it was "a trade off" 
for increased wages which, it seems common ground, the 
Appellant could not then afford. Moreover, the Appellant's 
own documents tendered in evidence show that the 
Respondent's new remuneration package was to comprise 
a "base salary plus provision of motor vehicle for a period 
of two years". Consistent with this, the Appellant undertook 
to pay fringe benefits tax on the vehicle. Although in the 
course of evidence in chief, she was asked when it was 
decided that the "gift" was to be given to her, not by any 
measure could it be said that by her evidence she 
acknowledged that the car was to be a simple gift. Her 
evidence must be taken as a whole and in my view, taken 
as a whole, there is no inherent inconsistency in the 
Respondent's evidence, as the Appellant asserts. Clearly the 
theme throughout her evidence is that she was to be given 
the car as part of her remuneration package in consideration 
of her claim for an increased cash component. Indeed, that 
was not seriously questioned by the Appellant in the 
proceedings before the Commission. The real conflict 
between the parties was whether ownership of the car was 
to be transferred after two or four years. 

Although there is conflict in the evidence between the 
Respondent and some of the Appellant's officers, including 
Miss Sheedy, regarding the proposed date for transferring 
ownership, it does not follow that the Respondent's 
testimony should be disbelieved. It was for the Commission 
to make a judgement regarding the conflicting testimony 
from what it saw of and heard from the witnesses. As has 
been observed on a number of occasions, the Commission 
has the substantial advantage over the Full Bench of having 
seen and observed the various witnesses (see: Gromark 
Packaging v. The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch (supra); and see too: Bronskill 
v. Sovereign Marine and General Insurance Co. Ltd (1985) 
62 ALR 53). Only if that advantage has been misused is it 
likely that an appeal based on a claim that the Commission 
failed to assess properly the credit of any of the witnesses 
will succeed (see: Gould v. Wensley Nominees C/—Bus 
Stop Coffee Lounge (1992) 72 WAIG 684). The Respondent 
clearly and unequivocally explained how the issue of four 
years arose. She appears to have been resolute in her 
testimony that despite the discovery that the car could not 
be leased for a period of less than four years, it was 
nonetheless agreed that the Appellant would buy out the 
lease and transfer ownership to the Respondent, before its 
expiry and when originally agreed. From my reading of the 
transcript of the evidence, I cannot find any obvious reason 
why the Respondent's testimony in this and other respects 
should not be accepted. Rather, having regard to the 
Applicant's written promise to provide the Respondent with 
a car for a period of two years, I find it odd that the 
Respondent should claim to have promised to transfer 
ownership of the car at a time a further two years later. 

It does not follow that because the Respondent made 
claims for tax benefits in respect of the car, which as the 
events transpired she was not entitled to, that she is thereby 
an unreliable witness. Her reasons for making that claim 
were not as sinister as the Appellant now claims, given that 
the car was registered in her name, albeit erroneously, and 
the fact that she paid the insurance for the car. Furthermore, 
there is nothing sinister in the fact that the Respondent 
returned the car to the Appellant at the time of resignation, 
for the Respondent not surprisingly observed ownership had 
not been transferred to her and the car was still the subject 
of large debt. 

In my view, none of the grounds for appeal have been 
made out There was ample evidence to support the finding 
that the Respondent had been denied the benefit she claimed. 
No point was taken in the proceedings that in the exercise 
of the Commission's jurisdiction under section 29(b)(ii) of 
the Act, it was impermissible for the Commission to make 
a cash award to the Respondent in substitution of that 
benefit. 

It follows that in my view the appeal should be dismissed. 
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COMMISSIONER J.F. GREGOR: The Reasons for 
Decision of both the President and Commissioner Fielding 
comprehensively deal with the issues raised in this Appeal. 
I respectfully adopt their Reasons. 

I agree the Appeal should be dismissed. 
THE PRESIDENT: In the circumstances, the appeal will 

be dismissed. 
Order accordingly 

Appearances: Mr H.J. Dixon (of Counsel) on behalf of the 
appellants. 

Mr G.D. McKenzie on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gail Force Manpower Services Pty Ltd and Gail Sheedy and 

Associates Pty Ltd 
(Appellants) 

and 
Rhonda Pozzi 
(Respondent). 

No. 1554 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 

2 June 1993 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 19th day of February 1993, and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellants and 
Mr G.D. McKenzie on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 2nd day of June 
1993 wherein it was found that the appeal should be 
dismissed, it is this day, the 2nd day of June 1993, ordered 
that the appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
(Appellant) 

and 
The Honourable Minister for Construction 

(Respondent). 
No. 357 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

2 June 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner George and myself. 

This was an appeal against a decision of the Commission, 
constituted by a single Commissioner, and properly brought 
under s.49 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 

Upon the hearing of the appeal, without objection, a new 
party, the "Metals and Engineering Workers' Union— 
Western Australian Branch", was substituted as the appel- 
lant, and, indeed, as a party, because it had, on 26 March 
1993, been registered upon the application of two pre- 
existing organisations, the Metals and Engineering Work- 
ers' Union—Western Australian Branch and The Associa- 
tion of Draughting, Supervisory and Technical Employees, 
Western Australian Branch (hereinafter referred to as 
"ADSTE"), and s.71(5)(b) conferred on it the rights of 
ADSTE and the former Metals and Engineering Workers' 
Union—Western Australian Branch, as well as their 
obligations, etc. 

The forerunner union, ADSTE, had members employed 
by the respondent in the Electronic Servicing Section of the 
Building Management Authority, and they were covered by 
the Electronic Servicing Employees (Building Management 
Authority) Award 1984, No A 40 of 1982 (hereinafter 
referred to as "the award"). They were claiming an 
administrative allowance. 

After a conference, the matter was referred for arbitration 
before the Commission at first instance, but the ADSTE 
employees, on whose behalf the union appeared as an 
intervener, were not included in the order that an administra- 
tion allowance be paid. In fact, the decision in the matter, 
No CR 299 of 1992 (72 WAIG 2883-2886), was that an 
administration allowance of $12.00 per week be paid to 
tradespersons in the Maintenance Faults Branch of the 
Building Management Authority employed under the Engi- 
neering Trades (Government) Award 1967, Nos 29, 30 and 
31 of 1961 and 3 of 1962, and the Building Trades 
(Government) Award 1968, No 31A of 1966. 

The application before the Commission in matter No CR 
658 of 1992, and now the subject of this appeal, sought a 
flow-on, as it was called, of the earlier decision to employees 
of the Minister employed pursuant to the provisions of the 
Electronic Servicing Employees (Building Management 
Authority) Award 1984, No A 40 of 1982. 

The persons involved were employed in the classification 
(1) to (5) set out in the Definitions clause, clause 5, of the 
award. 

The Commission, having heard submissions from the bar 
table on either side (no evidence having been called), 
concluded:— 

(1) That exhibit B showed that with one exception all 
technicians presently employed were employed at 
level 3 or above. 

(2) An examination of the definitions to which we 
have referred, and a copy of which is included as 
Appendix 1 to the decision, made it plain that the 
duties and responsibilities required to be under- 
taken were clearly above those of a base tradesper- 
son and the wage rates reflected this position. 

(3) The duties and responsibilities for which the 
administration allowance was awarded to base 
tradespersons were well within the scope and 
abilities of the technicians, the subject of the 
claim. 

(4) No increase in work value had been shown and the 
claim was therefore refused. 

The application was therefore dismissed, and the appel- 
lant now appeals against that decision. 

Its complaint upon appeal was that the Commission at 
first instance erred in failing to extend the payment of an 
administration allowance of $12.00 per week to employees 
in the Electronic Servicing Section of the Building 
Management Authority, because:— 

(1) The Commission failed to give adequate reasons 
for the decision not to extend such payment. 

(2) The Commission wrongly assumed that the 
administration allowance awarded in application 
No CR 299 of 1992 (72 WAIG 2883-2886) 
applied only to base tradespersons. 

(3) The Commission failed to give sufficient weight 
to the material placed before the Commission in 
application No CR 299 of 1992. 
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In application No CR 299 of 1992 (see reasons for 
decision at pages 27-37 of the appeal book), the Commission 
heard a claim by a number of unions that the respondent, The 
Honourable Minister for Construction, should pay to their 
members, who were his employees, an amount in respect of 
administration responsibilities, namely the "processing of 
paperwork in the Maintenance Faults Branch". 

In the end, having considered the matter in some detail, 
and considered the nature of those particular further duties, 
the Commission concluded that the claim fell within the 
Work Value Principle, that there had been considerable 
change in duties performed by the employees in the Faults 
Section, and that there was a slightly greater change in the 
mobile faults tradesperson's duties. 

However, in this case, the Commission concluded, as he 
was entitled to conclude, upon an examination of the matter, 
that these were persons who were employed at a higher rate 
of wage and that the administration allowance awarded to 
base tradespersons was well within the scope and abilities 
of the technicians, the subject of the claim at first instance 
here ((ie) in application No CR 658 of 1992). That was a 
reasonable consideration, having regard to the fact that he 
was asked to approve a flow-on. That is because tradesper- 
sons had received the allowance and the respondent's 
employees referred to in this application ought also to 
receive it. It should be noted that whilst the Commission in 
its reasons for decision (page 8 of the appeal book) referred 
to the award in matter No CR 299 of 1992 as being to base 
tradespersons only, when the award was not so restricted, 
that statement has no material effect on what occurred here. 

It is clear that the definitions of the classifications in the 
award and the prescription of their duties themselves make 
provision, even at level 2, for persons to be able to submit 
written reports. 

The Commission heard the matter on the basis of 
submissions from the bar table. 

There was nothing put to us which would establish that 
the Commission at first instance erred in finding that the 
duties and responsibilities for which the administration 
allowance was awarded to tradespersons were not well 
within the scope and abilities of the technicians, the subject 
of the claim. 

There was no evidence that there had been any increase 
in work value shown, bearing in mind that the onus was 
upon the applicant to establish those facts upon which its 
claim might succeed. It is quite clear that the Commission 
did not fail to give sufficient weight to the material placed 
before the Commission in application No CR 299 of 1992, 
since that material was relevant to the comparison the 
Commission made between tradespersons and others re- 
ferred to therein on the one hand, and to persons the subject 
of this application on the other hand. Having compared 
them, as it was asked to do, it found no comparison, or on 
sufficient comparison, to enable it to find for the appellant. 
There was no miscarriage of the exercise of discretion as it 
was required to be exercised applying House v. The King 
55 CLR 499, Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 
852, and Norbis v. Norbis 65 ALR 12. 

As to the allegation that the Commission failed to give 
adequate reasons for the decision not to extend such 
payments, it is quite clear, within the principles set out in 
Ruane v. Woodside Offshore Petroleum Pty Ltd 71 WAIG 
913 at 914-915, that adequate reasons were given within 
those principles. The reasoning process was sparsely but 
adequately delineated. 

In the circumstances, and for those reasons, no ground of 
appeal is made out and the appeal will be dismissed. 

In the case at first instance the Appellant effectively 
sought to have an allowance applying to other employees 
of the Respondent "flow on" to its members on the basis 
that they carried out the same work which had been found 
warranted the allowance. The Commission at first instance 
concluded that while the employees concerned did carry out 
the work which had resulted in the allowance being awarded 
to other employees of the Respondent, the Applicant had not 
discharged the onus of establishing pursuant to the Wage 
Fixing Principles that this constituted a significant net 
addition to the work of the particular classification of the 
employee which was not or not adequately already 
remunerated by the Respondent. 

The decision for the Commission at first instance was a 
matter for discretionary judgement on what was before it. 
For its appeal to be upheld the Appellant needed to establish 
an error in the exercise of that discretion. It has not done so. 
The conclusion of the Commission that the payment of the 
allowance was not warranted was open to him on the 
submissions put and the exhibits before it. And while the 
reasons for this conclusion as expressed in the judgement 
which issued are very spare I think that the duty to identify 
the reasons for the conclusion reached was discharged in all 
the circumstances. 

THE PRESIDENT: In the circumstances, the appeal will 
be dismissed. 

Order accordingly 

Appearances: Mr G. Sturman on behalf of the appellant. 

Ms L. Field on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

(Appellant) 

The Honourable Minister for Construction 
(Respondent). 

No. 357 of 1993. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

2 June 1993. 

THIS matter having come on for hearing before the Full 
Bench on the 20th day of May 1993, and having heard Mr 
G. Sturman on behalf of the appellant and Ms L. Field on 
behalf of the respondent, and the Full Bench having reserved 
its decision on the matter, and reasons for decision being 
delivered on the 2nd day of June 1993 wherein it was found 
that the appeal should be dismissed, it is this day, the 2nd 
day of June 1993, ordered that the appeal be and is hereby 
dismissed. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.l President. 

COMMISSIONER KENNEDY: I have read the Presi- 
dent's reasons for decision in draft form and agree with his 
reasons and conclusion that this appeal should be dismissed. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees, Western Australian Branch 
(Appellant) 

and 
The Honourable Minister for Construction 

(Respondent). 
No. 357 of 1993. 

BEFORE THE FULL BENCH 
MS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

25 May 1993. 
Order. 

TMS matter having come on for hearing before the Full 
Bench on the 20th day of May 1993, and having heard Mr 
G. Sturman on behalf of the appellant and Ms L. Field on 
behalf of the respondent, and the appellant having sought 
leave to substitute the "Metals and Engineering Workers' 
Union—Western Australian Branch" as the appellant in 
these proceedings, and there being no objection by the 
respondent, and whereas the Full Bench found it necessary 
to make such an order as was necessary for the expeditious 
and just hearing and determination of the appeal, it is this 
day, the 25th day of May 1993, ordered and declared that 
the "Metals and Engineering Workers' Union—Western 
Australian Branch" be and are hereby substituted for The 
Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch as appellant herein. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

Next, there are explanations advanced in the letters 
written by or on behalf of the appellant company which refer 
to the necessity to brief counsel in matters before the Court 
of Criminal Appeal as something preventing the appellant 
being able to conduct this appeal today. As Mr Woodward 
pointed out in his correspondence, the letters do not say 
when it is necessary to attend upon counsel, nor is it said 
that the necessity to attend up counsel could have or would 
have prevented die appellant's directors or other representa- 
tives from appearing before this Commission, which is a 
tribunal exercising jurisdiction pursuant to an Act of 
Parliament, in order to make the application for an 
adjournment at 10.30 am today. In any event, as Mr 
Woodward pointed out to us, what is asserted in the letters 
written on behalf of the appellant company, in particular that 
of 17 May 1993, is at odds with the fax purported to have 
been forwarded to him and purported to have been signed 
by Mr Gordan Lulham on behalf of the appellant and dated 
21 May 1993, today, in which he says:— 

"Please advise by fax what you were referring to in 
regard to a meeting of 26th. For your information, we 
will be out of the state for at least 2 weeks." 

We have to take that at face value, but even without that 
communication it is fair to say that there is not sufficient put 
before us to establish that the justice of the matter requires 
that there be an adjournment. If we examine that fax, of 
course, it is a direct contradiction of the reasons advanced 
in the correspondence for the adjournment. We cannot 
therefore accept that there will be any detriment in refusing 
an adjournment where there is no good reason advanced for 
the same to be granted. 

Put shortly, the justice of the matter requires that we 
refuse an adjournment and we will do so. 

It is our unanimous view that the appeal be dismissed, no 
merit having been advanced in support of it, and an order 
will issue accordingly. 

Appearances: No appearance by or on behalf of the 
appellant. 

Mr P. Woodward on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art 

(Appellant) 
and 

Barry James Tognolini 
(Respondent). 

No. 426 of 1993. 
BEFORE THE FULL BENCH 

MS HONOUR THE PRESIDENT P.J. SHARKEY. 
CMEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 
2 June 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

The principles which apply to applications for adjourn- 
ment are those set out in Myers v. Myers 69 WAR 19, which 
is a well-known case, and, put simply, the question is this: 
would the injustice to be suffered by one party by the 
Commission refusing an adjournment exceed the injustice 
to be occasioned to the other party by granting the 
adjournment? There are a number of ingredients of this 
matter. The first is, as Mr Woodward explained, that an 
order issued on 4 March 1993, employment having been 
terminated some months before. The second is that the 
appellant for an adjournment has not attended, although it 
is fair to say that it was advised that persons who apply for 
an adjournment which is opposed must attend to make that 
application to the Commission. Indeed, it is not even 
necessary to say that that is what ought to occur. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
WKL Pty Ltd t/a Australia's Bay Gallery of Fine Art 

(Appellant) 
and 

Barry James Tognolini 
(Respondent). 

No. 426 of 1993. 
BEFORE THE FULL BENCH 

MS HONOUR THE PRESIDENT P.J. SHARKEY. 
CMEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 
21 May 1993. 

Order. 
TMS appeal having come on for hearing before the Full 
Bench on the 21st day of May 1993, and there being no 
appearance by or on behalf of the appellant and having heard 
Mr P. Woodward on behalf of the respondent, and the Full 
Bench having given its reasons for decision on the 21st day 
of May 1993 wherein it was found that the appeal should 
be dismissed, it is this day, the 21st day of May 1993, 
ordered that the appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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FULL BENCH— 
Appeal against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Eltin Open Pit Operations Pty Ltd 

Appellant 
and 

Metal and Engineering Workers' Union—Western Austra- 
lian Branch. 
Respondent. 

No 1515 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY 
COMMISSIONER S.A. KENNEDY 

COMMISSIONER A.R. BEECH. 
19 May 1993. 

Reasons for Decision. 
THE PRESIDENT: These are my reasons for decision. 

This was an appeal against the decision of an Industrial 
Magistrate, upon an application by the Metal and Engineer- 
ing Workers' Union—Western Australia, an organisation 
registered under the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). 

The complaint was one made pursuant to s.83 of the Act 
for enforcement of an award. 

The complaint alleged that the appellant herein, Eltin 
Open Pit Operations Pty Ltd (hereinafter referred to as 
"Eltin''), being a party bound by the Metal Trades (General) 
Award 1966, Award No 13 of 1965 (hereinafter referred to 
as "the subject award"), had committed a breach thereof 
between 1 July 1989 and 1 October 1991 at Boddington, in 
that it failed to pay Mr W Harmeston an allowance for being 
sent to work on a gold mine, for the pay period ending 
11 July 1989. The amount claimed was $11.82, and, in 
addition, a claim was made in accordance with the schedule 
which appears to have been attached to the original 
complaint. It does not, however, appear in the appeal took. 

Having heard the matter, the Industrial Magistrate made 
the following orders:— 

(1) A caution was imposed on the appellant upon each 
complaint. 

(2) Costs of $66.85 were ordered to be paid by the 
appellant. 

(3) He ordered also that there be a payment to Mr 
Harmeston of the sum of $7421.16 which he found 
to be an underpayment. 

The appellant, Eltin, now appeals against that decision. 
The grounds of the appeal are set out at pages 2-4 of the 
appeal book (hereinafter referred to as "AB") and are as 
follows:— 

" 1. The decision should be set aside and the following 
substituted for the decision: 
(a) an Order that the complaint be dismissed; 

and 
(b) a Declaration that the appellant is not a 

respondent to the Metal Trades (General) 
Award 1966 (No. 13 of 1965). 

Grounds of Appeal. 
2. The learned Magistrate erred in law in his reasons 

for decision, published on the 18 th day of 
September 1992 ("the reasons"), in finding that 
the appellant is a respondent to die Metal Trades 
(General) Award 1966 (No. 13 of 1965) ("the 
Award") in that: 
(a) The learned Magistrate erroneously found 

that the appellant is engaged in the industry 
of earthmoving contractors at an open cut 
goldmine at Boddington ("Boddington 
Mine"). 

(b) At page 12 of the reasons, the learned 
Magistrate held that: 

"its [the appellant's] actual work, 
pursuant to a contract, is earthmoving 
i.e. by blasting, drilling, loading and 
carrying the ore to the crusher, or to the 
waste dumps" and 

"... the factual findings made in this 
case show that the earthmoving work 
done in the process of delivering ore to 
the crusher should at the very least be 
regarded as a branch of the industry of 
earthmoving contractors." 

and in so doing gave undue weight to the 
physical similarities between the activities of 
the appellant at the Boddington Mine and 
earthmoving generally. 

(c) The learned Magistrate failed to have any or 
any sufficient regard to the purpose or object 
of the appellant's activities at the Boddington 
Mine, being the mining of gold, in determin- 
ing whether the appellant is engaged in the 
goldmining industry, not being an industry to 
which the Award applied, or the earthmoving 
contracting industry at the Boddington Mine. 

(d) The learned Magistrate failed to have any or 
any sufficient regard to the context in which 
the words "earthmoving contractors" appear 
in the Second Schedule to the Award in that 
they appear with, inter alia, the words "tin 
mines". 

(e) The learned Magistrate failed to apply the 
correct principles in determining whether the 
appellant was engaged in the earthmoving 
contracting industry at the Boddington Mine 
and should have determined the question of 
the appellant's respondency to the Award by 
examining the purpose and object of the 
appellant's operations at the Boddington 
Mine. 

(f) The learned Magistrate should have found 
that the appellant is engaged in the goldmin- 
ing industry at the Boddington Mine and is 
therefore not a respondent to the Award. 

3. The learned Magistrate erred in law in the reasons 
in finding that Mr W Harmeston ("the em- 
ployee") was sent to work on a gold mine, namely 
the Boddington Mine, by the appellant and was 
therefore entitled to a special allowance in terms 
of subclause 18(15) of the Award, in that: 

(a) The learned Magistrate failed to have any or 
any sufficient regard to the fact that the 
employee was offered employment by the 
appellant at the Boddington Mine (reasons 
page 13). 

(b) The learned Magistrate failed to have any or 
any sufficient regard to the context in the 
Award in which subclause 18(15) appears, 
namely, that the Award in subclause 18(13) 
distinguishes between an employee being 
sent to work at a place and an employee being 
employed at that place. 

(c) The learned Magistrate should have con- 
cluded, having regard to the evidence, that 
the employee was permanently employed at 
the Boddington Mine and therefore was not 
sent to work on it for the purposes of 
subclause 18(15)." 

There are two main aspects of the appeal. T „ first is 
directed to whether the appellant is a respondent to the 
subject award by common rule, and the second is whether, 
if that is so, the employee, the subject of the complaint 
before the learned Industrial Magistrate at first instance, was 
"sent to work on a gold mine". 
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The appellant is not a named respondent to the award, 
and, if the appellant were bound by the award, that would 
occur by the operation of s.37 of the Act. 

Clause 3 is the Area and Scope clause of the award, and 
at the time of the complaint being heard was in the following 
form:— 

"This award relates to each industry mentioned in 
the Second Schedule to this award and applies & all 
employees employed in each such industry m any 
calling mentioned m Clause 32.—Wages (including the 
appendix thereto) of Part I—General or Clause 10.— 
Wages of Part II—Construction Work of this award but 
does not apply within the area occupied and controlled 
by the United States Navy at and in the vicinity of 
North-West Cape in relation to Increment 1 of the 
construction of the Communications Centre." (my 
underlining) 

Clause 18(15) is also a relevant clause and reads as 
follows:— 

"An employee who is sent to work on any gold mine 
shall be paid an allowance of such amount as will 
afford the employee a wage not less than he/she would 
be entitled to receive pursuant to the award which 
would apply if such employee was employed in the 
gold mine concerned." 

It was not in issue before us that the employee, the subject 
of the proceedings at first instance, was employed in a 
calling mentioned in clause 32 of the subject award. 

It was common ground between the parties that the Scope 
clause of the subject award refers to the industries set out 
in the Second Schedule, and that those industries are to be 
ascertained by the words used to describe the industry and 
not by entering upon an inquiry as to the common object of 
the employers named within that category of the Schedule. 
In other words, this was a matter to be approached in 
accordance with the test in R J Donovan and Associates Pty 
Ltd v. FCU 57 WAIG 1317, and not a matter to be 
approached in accordance with WACJBSIU v. Tferry Glover 
Ply Ltd 50 WAIG 704. In R J Donovan and Associates Pty 
Ltd v. FCU (op cit) at page 1318, Burt CJ said:— 

"The Award in my opinion relates to each of the 
industries "set out" by description in the schedule. 
Hence for present purposes the question simply was 
whether the appellant employed the named worker in 
the "Business Consultants and/or Industrial and/or 
Management" industry. The named employers under 
each industry as described in the schedule are no doubt 
intended to be within and perhaps to be fairly 
representative of that industry but in my opinion the 
industry to which the Award relates is to be ascertained 
by the words used to describe it and not by entering 
upon an enquiry as to the common object in the sense 
of Parker's case sought to be attained by any named 
respondent and the workers employed by it." 

The Second Schedule to the subject award carries under 
the heading "List of Respondents" a category described as 
"Earth Moving Contractors: Bell Bros. Pty Ltd", and also 
"List, F. & Sons Pty Ltd". 

The issue before the Industrial Magistrate was whether 
the appellant was, at the material times, engaged in the 
earthmoving contracting industry. 

"Industry" is defined by s.7 of the Act to include a branch 
of an industry. 

The Industrial Magistrate made the following findings. 
Worsley Alumina Pty Limited owns and operates an open 

cut, or rattier open pit, gold mine at Boddington, and did so 
at the material times. 

The appellant's employees performed a number of tasks, 
including drilling, blasting, scraping of top soil, loading of 
ore into trucks and transport of both ore and waste to stock 
piles. It is common ground that El tin's role ends when the 
ore is delivered to a crusher on the mine site. After that, 
Worsley's own employees take over (see page 19 (AB)). 
They, it was said, were all covered by the Worsley Alumina 
Award 1982. 

The appellant had made a conscious effort in recent years 
to concentrate on working under contract for large mining 
companies and performing the physical mining of ore for 
them, and it purported to regard itself as the operator of the 
gold mine, notwithstanding that it apparently holds no 
mining leases issued under the Act. 

His Worship found that he regarded the appellant as a 
contractor to the mine owner, Worsley Alumina Pty 
Limited. He also found that the mining operation at 
Boddington is properly classified as a gold mine for the 
purposes of the matter then before him. 

It was submitted to His Worship, on behalf of the 
respondent, that the appellant was a contractor to a gold 
mining company, and that the work that it undertook was 
not part of the gold mining industry, but more properly 
earthmoving and part of the earthmoving industry. Alterna- 
tively, it was submitted that the appellant was part of the 
gold mining industry, but was not bound by the subject 
award. 

The learned Industrial Magistrate, on the evidence, held 
that the appellant was a contractor which mainly contracted 
services to companies engaged in mining operations. There 
was evidence given in relation to that. Mr John Stanley 
Watkins, Manager, Open Pit Operations for Eltin, confirmed 
that over the last six years he had been in the contracting 
business which he was now in. He described the appellant 
as a mining contractor, predominantly a gold mining 
contractor, and said that nine of the ten open pit jobs on 
which they had contracted were in the gold mining industry. 
Eltin had 470 employees employed in mine sites around 
Australia. The respondent, according to Mr Watkins, does 
not concern itself with extraneous earthmoving type jobs, 
but consciously concentrated on working for large mining 
houses. He also said in evidence:— 

"Many, as we are aware, mining companies depend- 
ing on their location are leaning more and more towards 
contractors to do the physical extraction of material 
from the pit. By and large they will process the ore. A 
mining operation generally comprises two parts, 
mining and processing. We concern ourselves with the 
mining which is the delivery of ore to the crusher as 
has been stated before and to the dumping of waste and 
other materials which are not mineralised." 

One of the corporate objectives of the appellant tendered 
in evidence before His Worship reads as follows (see page 
94 (AB)):— 

"ELTIN is a Western Australian based mining 
contracting company which provides a complete range 
of contracting services to the mining industry." 

The appellant does not own and operate a gold mine or 
any other mine (see page 64 (AB)), and, further, the 
appellant is a contractor to the gold miner. 

The appellant's argument was that by virtue of its work 
and its specialisation in that work it is and was an employer 
in the gold mining industry. 

The question in this matter is whether the appellant is 
bound by the subject award. If an employee is a worker in 
a calling mentioned in an industry to which the award 
relates, whatever the undertaking of the employer may be, 
and whatever the character of his business might be, then 
it is so bound. 

The appellant was plainly a contractor to the mine owner. 
It employed Mr William Harmeston as a mechanical fitter, 
a classification set out in clause 32 of the subject award, 
from 1 July 1989 to 1 October 1991. 

The subject award names earthmoving contractors as an 
industry to which the award relates in the Second Schedule 
to the award. As His Worship found, the appellant's actual 
work, pursuant to a contract, is earthmoving, ((ie) by 
blasting, drilling, loading and carrying the ore to the crusher 
or to waste dumps). The essential characteristic of the 
appellant's operation is not mining gold, but rather 
specialising in the moving of top soil and going down 
through the strata (see page 64 (AB)). In this process the 
overburden is set aside and the material taken to the mouth 
of a crusher which separates gold, waste, and other material. 
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The crusher is operated by Worsley Alumina Pty Limited 
and its employees. The machinery used by Eltin consists of 
drills, bulldozers, excavators, loaders, graders and machin- 
ery used in earthmoving contracting, including dump trucks 
(see the evidence of Mr Harmeston). That evidence was 
corroborated by the evidence of Mr James Reston Davidson, 
an organiser for the respondent organisation who described 
the machinery as typical of earthmoving machinery and to 
that used in quarrying. 

The question is, if one applies the dicta of Burt CJ above, 
not what is the character of the appellant's business, but 
whether the appellant was a respondent to the award in 
question. Whether earthmoving contracting is a branch of 
tike gold mining industry does not derogate from the 
conclusion that the appellant is engaged in the earthmoving 
contracting industry for the purposes of the subject award. 

Mr Watkins' evidence was that although Eltin was not a 
respondent, it had "adopted" the provisions of the subject 
award. His evidence was, too, that it was a respondent to the 
Consolidated Gold Mining Award 1980. (It was not a named 
respondent). However, it was a party to an order (exhibit 
Cll) which related to the subject award in these proceed- 
ings, on his evidence. 

An employer may be engaged in many different industries 
at the same time (see AMWSU and Others 62 WAIG 2428, 
an application to register The Mining Unions Association 
of Western Australia, and R v. Drake-Brockman and Others; 
ex parte National Oil Pty Ltd 68 CLR 51 at 57 per Latham 
CJ), and an employer may be bound by two awards covering 
different industries (see Australian Shipbuilding Industries 
(WA) Pty Ltd v. Maritime Workers Union of WA 57 WAIG 
458). 

There is no doubt that the Scope clause in this case was 
one which attracted the approach laid down in R J Donovan 
and Associates Pty Ltd v. FCU (op cit) (see per Burt CJ at 
page 1318) (see also Franklyn J's reference to it in 
Freshwest Corporation Pty Ltd v. TWU 71 WAIG 1746 at 
1747). 

In my opinion, this question of whether the award was to 
be applied pursuant to s.37 of the Act was to be answered 
by examining the Scope clause. One cannot look at the 
object to be achieved by the employer and employee 
(although Mr Power invited us to do so), because to do so 
would be to do something other than apply the approach 
prescribed in R J Donovan and Associates Pty Ltd v. FCU 
(op cit) requires (see page 12 of the transcript on appeal). 

Awards are to be interpreted according to the principles 
set out in Norwest Beef Industries Ltd and Mother v. 
AMIEU 64 WAIG 2124 (see, in particular, per Brinsden J 
at page 2127). 

The industry in this matter to which the award relates is 
to be ascertained by the words used to describe it The words 
used to describe the industry are plain. The award relates to 
each industry mentioned in the Second Schedule to the 
award. It applies to all employees employed in each such 
industry. Mr Harmeston was employed by Eltin. What 
industry was Eltin engaged in? The industry of earthmoving 
is mentioned. If Eltin employed Mr Harmeston in that 
industry, then the award applied and applies to it. 

Eltin was a contractor to the mining industry. It used, on 
the evidence, earthmoving equipment to move earth. It 
moved the overburden. It excavated material. It did not 
attempt, in the course of its operation, to extract that which 
it was mining, ((ie) the gold). That was left to the mine 
owner. It provided services, but it provided them as an 
earthmoving contractor. 

What Eltin did was excavate with earthmoving type 
machinery and cany the excavated rock, earth, etc, (with die 
exception of overburden, which it would seem is set aside) 
to the crushing plant where extraction takes place, and of 
waste to waste stockpiles. It is quite clear, and it was the 
evidence, that this was a service which is offered on contract 
to mining companies. 

The mine is not owned nor is it operated by Eltin, nor 
could it be for the purposes of s.155 of the Mining Act, as 
the Industrial Magistrate held. 

Mr Power sought to persuade us that the mere fact that 
the appellant performs some but not all of the necessary 
functions necessary to mine gold does not put it in another 
industry. It is in the same industry, he submitted, because 
the object is the same, the mining of gold. That test is, with 
respect, inappropriate, because fie test to apply is the test 
in R J Donovan and Associates Pty Ltd v. FCU (op cit), not 
the test in Parker and Son v. Amalgamated Society of 
Engineers (1926) 29 WAR 90, as I have said. 

Mr Watkins* own evidence was this. He conceded that 
Eltin does not do what he described as independent 
earthmoving, by which, from the transcript, I understand 
him to mean customers other than mining companies. In 
short, as the corporate statement reads, Eltin is and was at 
the material time a mining contracting company which 
provides a complete range of services to the mining 
company. However, there was no evidence of any service 
provided other than the earthmoving operation described. 

His Worship found that the reference in the schedule to 
"earth moving contractors" was a clear and unequivocal 
statement as to the scope of the subject award. He also found 
that Eltin did not operate the mine, but was a contractor to 
the mining company. 

His Worship correctly found, too, on the evidence, that 
the defendant was a contractor and fiat it mainly contracts 
its services to companies engaged in mining operations. 

His Worship found, too, that the actual work done 
pursuant to this contract was earthmoving by blasting, 
drilling, loading and carrying ore to the crusher or to waste 
dumps. This, he found, could at the very best be regarded 
as a branch of the industry of earthmoving contractors (s.7 
of the Act contains a definition of industry and "industry" 
includes "a branch of an industry or a group of industries") 
(see pages 27-28 (AB) and the cases cited therein). 

The evidence, too, supported findings that Eltin was a 
contractor to fie mine owner, Worsley Alumina Pty 
Limited, in this instance. 

In addition, there was ample evidence from all of the 
witnesses that Eltin was a contractor to the mine owner. It 
was not operating the mine. It was performing part of the 
operation, as I have just described it, on contract. 

The evidence was, too, that equipment used in the 
quarrying industry and in open cut mines was similar. 

The evidence clearly was that Eltin is contracted to in 
relation to nine or ten "open pit jobs" in the gold mining 
industry (see page 59 (AB)). 

Although Eltin's corporate plan stated that it was a 
Western Australian based mining contracting company 
"which provides a complete range of services to the mining 
industry", there was no real evidence other than that they 
operated in open pits and that what they did was what they 
did at Boddington, and which I have just described (see 
pages 59-60 (AB)), namely the physical extraction from the 
pit, the delivery of ore to a crusher, and the dumping of 
waste. 

Mr Watkins, of course, described Eltin as being a 
contractor and predominantly a gold mining contractor. 

There is, therefore, no doubt that Eltin is a contractor. 
However, Eltin says that it is a mining contractor and the 
respondent says that it is an earthmoving contractor. There 
is no doubt that the work done by Eltin, which implicitly is 
what it does everywhere, is earfimoving using equipment 
used to move earfi ("earthmoving", used as an adjective, 
means "of or pertaining to machinery designed to move 
earth, as for a building site" (see the Macquarie Diction- 
ary)). 

The fact of the matter is that is what Eltin contracted to 
do. It contracted to dig a large hole with machinery 
described as earthmoving machinery and transport the 
contents to a crusher or to waste heaps. It did not say that 
it did anything different elsewhere than at Boddington. 

The respondent's evidence confirmed that it contracted to 
move earth and that its machinery was earthmoving 
equipment. Its client was a gold miner, but Eltin plainly 
operated in the earthmoving industry or a branch thereof. 



Some reliance was placed upon the binding effect of the 
consent order under the award to which I have referred 
above. As His Worship observed, it was an argument that 
the defendant should be estopped from denying the question 
of respondency. His Worship attached little weight to that. 
In the case of the Full Bench, nothing was said to persuade 
me that His Worship was wrong in taking that view. 

There was ample evidence from the Industrial Magistrate 
to find as he did. In addition, he applied the right test, the 
test in R J Donovan and Associates Pty Ltd v. FCU {op cit). 

There is no doubt that the Scope clause of the award 
applied and that the appellant was bound by the award. 
TTiere was no evidence that it was engaged in the gold 
mining industry. On its own evidence, it was a contractor 
to miners. It contracted to move earth. It was not engaged 
in the gold mining industry. It was engaged in a branch of 
the earthmoving industry, and it was open to the Industrial 
Magistrate to so find, on all of the evidence. The Industrial 
Magistrate, in making the findings which I have outlined 
above, and concluding as he did that Eltin was bound by the 
award, did not err. 

I now turn to the second aspect of the appeal. It is quite 
clear from the evidence of Mr Watkins that the appellant 
operates in at least nine different areas, including the one in 
question. The employee in question, Mr William Har- 
meston, was not recruited specifically for the purposes of the 
operation at Boddington, but rather was recruited by a 
central recruiting facility of Eltin based in Kalgoorlie. He 
did not apply for a position at Boddington, but was sent 
there. That was his evidence. It is also clear that irrespective 
of the nature of the appellant's business, the operation at 
Boddington is a gold mine, and it was not argued otherwise 
at first instance, or before us. In fact, he was employed for 
work at a gold mine, and indeed sent immediately to work 
at a gold mine. The evidence of the employee concerned is 
that he applied for the job through the normal channels 
through the Kalgoorlie office, and on the completion of an 
interview was offered a position at Boddington (see page 46 
(AB)). He did not apply for a specific job at Boddington and 
does not recall that specific sites were nominated on the 
application for employment form. He was sent to work on 
a gold mine and the learned Industrial Magistrate did not fall 
into any error in so finding. 

It is not necessary for the Full Bench, on the authority of 
FMWU v. FCU and Others 65 WAIG 2033 at 2034 per 
Brinsden J, to consider the matter further. 

For all of those reasons, I would dismiss the appeal. 

COMMISSIONER KENNEDY: I have read the reasons 
for decision of the President in draft form. I agree that the 
appellant has not established cause for a conclusion that the 
Industrial Magistrate erred in finding on the evidence that 
the appellant was engaged in the earth moving industry and 
in concluding that the Metal Trades (General) Award 1966 
bound it. I would dismiss the appeal. 

COMMISSIONER BEECH: I agree with the conclusions 
reached by the Hon. President The central issue is whether 
the appellant is respondent to the Metal Trades (General) 
Award. The Second Schedule to the award which carries the 
heading List of Respondents contains the words "Earth 
Moving Contractors: Bell Bros. Pty Ltd and List F. and Sons 
Pty Ltd". Thus given the scope clause of this award, in order 
to determine respondency the issue becomes whether the 
appellant was at the material time engaged within the 
earthmoving contracting industry, and in this regard 
"industry" can include a branch of an industry or a group 
of industries (by virtue of section 7 of the Industrial 
Relations Act). 

It is in my view a simple task to examine the facts as 
found by the learned Industrial Magistrate and to decide 
whether those facts reveal that the appellant was bound or 
not. It is not helpful in this regard to submit that the 

appellant may be in some other industry for even if that is 
so it is not an answer to the question to be determined. It 
is well settled that an employer may be engaged in many 
different industries at the same time (see for example the 
Reasons for Decision of the Full Bench in the application 
to register the Mining Unions Association of WA, (1982) 
62 WAIG 2428). Indeed, the situation where an employer 
may be bound by two awards covering different industries 
is not unknown (see Australian Shipbuilding Industries v. 
MWU (1977) 57 WAIG 458). The Metal Trades (General) 
Award covers earthmoving contractors, and the question 
becomes whether in its operations, the appellant is covered 
by and therefore respondent to the Award. This is said 
because as His Worship has found, its actual work pursuant 
to a contract is earthmoving i.e. by blasting, drilling, loading 
and carrying the ore to the crusher or to waste dumps. It may 
be true that the work concerned is the same whether carried 
out by employees employed by an open cut gold mine 
operator or by employees of a contractor to that operator. 
However the essential characteristic of the appellant's 
operation is not the total process of mining gold but rather 
specialising in the earthmoving work as part of that 
operation. I suspect it is unarguable that that work of itself 
is a branch of the earthmoving contracting industry even if 
it is not entirely that industry and that therefore the appellant 
is covered by the terms of the Metal Trades (General) 
Award. The appeal should be dismissed. 

THE PRESIDENT: In the circumstances, the appeal will 
be dismissed. 

Order accordingly 
Appearances: Mr A J Power (of Counsel) on behalf of the 

appellant. 
Mr R W Handmer on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Eltin Open Pit Operations Pty Ltd 
Appellant 

and 

Metal and Engineering Workers' Union—Western Austra- 
lian Branch. 
Respondent. 

No 1515 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 

COMMISSIONER S.A. KENNEDY 
COMMISSIONER A.R. BEECH. 

19 May 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 4th day of February 1993 and having heard 
Mr A J Power (of Counsel) on behalf of the appellant and 
Mr R W Handmer on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 19th day of May 
1993 wherein it was found that the appeal should be 
dismissed, it is this day, the 19th day of May 1993, ordered 
that the appeal be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

President. 



FULL BENCH— 
Proceedings for enforcement 

of Act— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Registrar 
(Applicant) 

Margie Bonavita 
(Respondent). 

No. 333 of 1993. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
CHIEF COMMISSIONER W. S. COLEMAN. 

COMMISSIONER A. R. BEECH. 

25 May 1993. 

Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 19 May 
1993 at the hearing and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 

We will issue a minute of proposed order accepting in 
those terms the undertaking of the respondent given to the 
Full Bench to comply with all future summonses, orders and 
directions of the Commission. This is the first occasion that 
this lady, the respondent, has been before the Commission 
and has admitted this sort of breach. We have acted leniently 
in the matter as befits the fact that that is a first occasion. 
That should not—and we make it perfectly clear—be taken 
as any indication that what happened is a minor matter. 

The Commission can only operate properly, (and indeed 
it has a duty to operate properly under the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act")), if its orders, directions and summonses are 
obeyed. Parliament means them to be obeyed. That much 
is quite clear from the Act. Summonses by the Commission 
to attend a conference are often issued, in fact may even be 
universally issued in circumstances of some stress or 
difficulty in industrial matters. They are not to be regarded 
as arranging appointments with somebody which can be 
merely ignored or put off and replaced by another 
appointment. 

If in our view, were there a prevalence of breach of duty 
to comply with summonses, then it is fair to say that any 
lenient attitude we had to first "offenders" might, depend- 
ing on what was put before us, be required to change 
drastically. We say that merely to emphasise the seriousness 
of orders, directions and summonses of the Commission so 
that nobody who reads this will be in any doubt. 

Appearances: Mr R L Hooker (of Counsel) on behalf of 
the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Registrar 
(Applicant) 

and 

Margie Bonavita 
(Respondent). 

No. 333 of 1993. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
CHIEF COMMISSIONER W. S. COLEMAN 

COMMISSIONER A. R. BEECH. 

20 May 1993. 

Order. 

This matter having come on for hearing before the Full 
Bench on the 19th day of May 1993, and having heard Mr 
R L Hooker (of Counsel) on behalf of the applicant and Mr 
R A Lilbume (of Counsel) on behalf of the respondent, and 
after having conferred with the parties pursuant to s.84A(4) 
of the Industrial Relations Act 1979 (as amended) ("the 
Act"), and upon the admission of the respondent before the 
Full Bench that she had failed to comply with a summons 
pursuant to s.44(3) of the Act to attend a conference before 
Commissioner Parks on the 24th day of February 1993 at 
10.30 am, and having given reasons for decision, it is this 
day, the 20th day of May 1993, ordered and declared as 
follows:— 

(1) The respondent having been summoned by a 
summons issued pursuant to s.44(3) of the Act, 
and having failed to attend a conference in 
application No C 55 of 1993 before Commissioner 
Parks on the 24th day of February 1993 at 10.30 
am in answer to such summons, the Full Bench 
was satisfied that it had been proven upon her 
admission that the respondent had contravened or 
failed to comply with the said s.44, a section of 
the Act, and that the same constituted a contraven- 
tion or a failure to comply with an order or 
direction of the Commission. 

(2) The Full Bench accepts pursuant to s.84A(5)(a)(i) 
of the Act, an undertaking by the said respondent 
through Counsel, that henceforth she would attend 
any fiiture conference to which she might be 
summoned, pursuant to the provisions of the said 
Act, and to comply with all or any orders or 
directions given to her or made in respect of her 
in future by the Commission. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

Mr R A Lilbume (of Counsel) on behalf of the respondent. 



FULL BENCH—UNIONS— 

Application for Alteration 

of Rules— 

EDITOR'S NOTE: Previous reasons for decision and orders 
published (73 WAIG 563 & 1232). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re: an application by The Federated Miscellaneous Work- 

ers' Union of Australia, WA Branch. 
No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER J. A. NEGUS. 
COMMISSIONER R. N. GEORGE. 

7 May 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 3rd day of May 1993, and the Full Bench 
having heard Mr R L Le Miere (of Counsel) and with him 
Mr B L Tee (of Counsel) on behalf of the applicant, Mr G 
Blyth on behalf of the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, Ballin- 
garry Pty Ltd trading as Subiaco Hotel, Burswood Resort 
(Management) Ltd trading as Burswood Resort Casino, the 
Restaurant and Caterers Association of Western Australia 
Inc, Spotless Catering Services Ltd trading as Nationwide 
Food Services, and Beeches Restaurant Pty Ltd trading as 
Sails Restaurant, as objectors, and Mr J G M Fiocco (of 
Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, as objectors, and the Full 
Bench having made such an order as was necessary or 
expedient for the expeditious and just hearing and determi- 
nation of this matter, it is this day, the 7th day of May 1993, 
ordered that this matter be adjourned to 10.30 am on 
Monday, the 28th day of June, 1993, Thesday, the 29th day 
of June 1993, Wednesday, the 30th day of June 1993, 
Thursday, the 1st day of July 1993, Friday, the 2nd day of 
July 1993, Thesday, the 6th day of July 1993, Wednesday, 
the 7th day of July 1993, Thursday, the 8 th day of July 1993, 
Thesday, the 27th day of July 1993, Wednesday, the 28th 
day of July 1993, Thursday, the 29th day of July 1993, and 
Friday, the 30th day of July 1993. 
By the Full Bench, 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by the State School Teachers' Union of 

WA (Inc). 
No. 1529 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER S.A. KENNEDY. 

24 May 1993. 
Reasons for Decision. 

THE PRESIDENT: These are my reasons for decision. 
This is an application to alter rules 3 and 4 of the rules 

of the State School Teachers' Union of WA (Inc) (hereinaf- 
ter referred to as "the SSTU"). 

The application was made pursuant to s.62 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") which relates to alteration of 
registered rules. It is a matter within the jurisdiction of the 
Full Bench. 

By the application it is sought to alter rule 3 of the rules 
of the SSTU by substituting for rule 3(a)(i) the following 
new rule 3(a)(i):— 

"Any teacher employed in pre-school centres in 
Western Australia, Government pre-primary, primary 
and secondary schools in Western Australia; or by any 
Government instrumentality or any institution or 
worksite providing technical and further education in 
Western Australia." 

If the rules were altered to incl.ude such a new sub-rule, 
the eligibility to be full members would include pre-primary 
school and employees of Government instrumentalities or 
any institution or worksite providing technical and further 
education in Western Australia. 

In addition, the applicant seeks to alter rule 3(a) by 
deleting the existing rule 3(a)(v), which reads as follows:— 

"Any person elected or appointed to an office in the 
State School Teachers' Union of Western Australia." 

The substituting rule 3(a)(v) reads as follows:— 
"Any person elected to an office in the State School 

Teachers' Union of Western Australia." 
In addition, the applicant seeks to delete rule 3(g) and add 

the following new rule 3(a)(vi) which reads as follows:— 
"Any employee of the SSTUWA appointed to a 

position as General Secretary, Industrial Advocate, 
Organiser, Librarian, Industrial Research Officer or 
Women's Officer." 

In addition, it was sought to delete rule 4(g) which 
provides for certain persons to be eligible for membership. 
Rule 4(g), as it reads, is as follows:— 

"APPOINTED MEMBERS shall be entitled to all 
rights, privileges and benefits of membership of this 
Union, except 

(i) the right to attend Conference as a delegate, 
and 

(ii) the right to stand for office." 
There were no objections by any member or by any other 

person, except one by Mrs Beverley Anne Doman, who is 
and was, at all material times, a member of the SSTU, and 
whose right to object under s.55(2)(c) of the Act was 
conceded by the SSTU. That objection is based on three 
heads of objection:— 

(1) Inconsistency with the registered name of the 
union and possible overlapping eligibility with 
another union/unions. 

(2) Legal and operating difficulties for the SSTU. 
(3) The inadequacy of notice of objection and the 

proposed inadequacy of the reason given for 
alteration. 

As was explained, the alteration sought to be made to rule 
3(a)(i) does not attempt to extend coverage beyond what is 
currently the position. 

Secondly, the alteration sought to be made to rule 3(a)(v) 
is an attempt to rectify an inadequacy identified in this 
Commission in a decision of the President in Doman v. 
SSTU 71 WAIG 3163. 

The rule currently, as Ms Byrne (who appeared for the 
applicant) correctly explained to us, allows persons to be 
appointed to office within the SSTU to become officers 
when they can only, by virtue of the definition of "office" 
in s.7 of die Act, become officers and occupy offices if they 
are elected. The President in Doman v. SSTU and Quinn 72 
WAIG 997 held the rule to be contrary to the provisions of 
the Act. 

The proposed alteration would delete any reference to the 
word "appointed" from the rules. 

The new rule 3(a)(vi) seeks to allow full membership 
rights to persons employed by the SSTU as a Generd 
Secretary, an Advocate, an Organiser, a Research Officer, 
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a Librarian, or Women's Officer. The General Secretary is, 
of course, an employee and not an "officer" as defined in 
s.7 of the Act 

It is significant that no other employee would be entitled 
to membership if the alteration were authorised. 

In 1991, an alteration to the rules was endorsed at the 
SSTU's Annual Conference creating a special category of 
membership for these employees. It was a category called 
"Appointed Members" and it restricted people in that 
category from being able to attend conferences, to become 
delegates, or from being allowed to stand for office. Rule 
4(g) affects that. 

The amendment seeks to return the position to what it was 
from 1984 to 1991, but with the rules correctly framed, 
according to the submissions. 

Mrs Doman's objection, which was referred to in her 
Notice of Objection filed herein, was specifically to rule 
3(a), Membership, and rule 4(g), which appeared in the 
"WA Teachers' Journal". 

The first objection was that she had first attempted to 
lodge written objections to the proposed rule alterations on 
Monday, 5 October 1992, which was prior to the SSTU 
making formal application to alter the rules. 

The Registrar agreed to keep her written objections in a 
pending file until such time as formal application was made 
by the SSTU. 

Next, she was of the understanding that she would be 
notified when that occurred in order to properly affect and 
register her objections, but was not so notified, and only 
found out that this application was being made by virtue of 
what she described as a "fortuitous and timely inquiry on 
another matter". 

Her complaint was that the only notice giving members 
a right to object appeared in the WA Tfeachers' Journal on 
1 September 1992 at page 32, which, formal parts omitted, 
read as follows:— 

"Object to alteration of rules 
Any member wishing to object to the alteration of 

any or each rule may do so by forwarding a written 
objection to the Registrar of the W.A. Industrial 
Relations Commission. The object (sic) must be on 
Form 22 and received by the Registrar within 21 days 
of the receipt of this publication." 

In fact, the right to object, therefore, expired on 22 
September 1992, which was before the application herein 
was filed. 

The submission by Mrs Doman was that this notice was 
in error and misled members, as it did Mrs Doman, into 
believing that she had to meet the requirements of the notice, 
instead of what was actually the case in matters of this type, 
within 21 days of the publication of the Gazette and not the 
Journal. 

She submitted that this was reflected in regulation 98(5) 
of the Industrial Relations Commission Regulations 1985. 

Further, she submitted that the notice, on the face of it, 
required objections to be made within 21 days of receiving 
the publication, the WA Teachers' Journal, on 1 September 
1992, which would be before the Annual Conference passed 
the resolutions, the Annual Conference being held on 28,29 
and 30 September 1992. 

Thus, it was submitted that s.62(3)(b) of the Act had not 
been complied with, and, further, since the President had 
power to disallow any rule which was contrary to or 
inconsistent with any Act or law, then, by implication, the 
Commission should not register any rule which is contrary 
to or inconsistent with any Act or law. This was because 
what was sought to be done was contrary to the Associations 
and Corporations Act 1987. That Act requires a majority of 
not less than three-quarters of the members of the 
association who are entitled to vote voting to approve the 
alteration of a rale, while the SSTU rules require only a 
two-thirds majority in respect of each proposed rule change. 

Mrs Doman also submitted that the proposed rule 
alterations to rules 3(a)(vi) and 4(g) were as set out in her 
written objections, but, in particular, they were that in 

registering the proposed rule alterations, the Commission 
would be formalising a situation where SSTU employees, 
as a group of workers, would not have access to the 
Industrial Relations Commission, a result which she said 
would be contrary to s.6(g) of the Act. 

The evidence and material before us was that the proposed 
alterations were on the Agenda of the supreme governing 
body of the applicant, its Annual Conference (see exhibit 
1(5)). 

There were notices of motion, reasons for the alterations, 
and a notice purporting to advise members of their right to 
object in exhibit 1(5). 

There is no evidence of whether there was a quorum at 
Conference, but the evidence is that the resolutions 
approving the proposed alterations were approved by 
resolutions passed by a majority of two thirds of the 
delegates present and voting as required by rule 37 of the 
SSTU Constitution. The resolutions are not set out in their 
terms in any material before us, and there is no evidence of 
any authority given by either Conference or the Executive 
to make this application. 

There was a gazettal of the terms of the application, and 
of the application and date of hearing (73 WAIG 201-202). 

The notice issued in exhibit 1(5) to all members to whom 
copies of exhibit 1(5) were sent direct or to members to 
whom the copies were to be distributed from bundles sent 
to each school. Plainly, as will be seen when I deal with this 
question in more detail, the notice advising of a right to 
object requires such notice of objection to be given before 
or at least shortly after the date of the Annual Conference 
when the resolutions approving the alterations were passed. 
(The Conference was held on 28, 29 and 30 September 
1992). 

The case for the applicant relied on those submissions and 
evidence. The evidence was contained in exhibit 1, a folder 
of documents. 

The rule which governs alteration to rules is rule 37. 
Alteration of Constitution, and that reads as follows:— 

"(a) Notice of proposed alterations or amendments of, 
additions to or excisions from this Constitution 
must be forwarded to the General Secretary not 
less than seven weeks prior to the Conference of 
delegates, and copies of the same shall be 
published in the business paper. 

Such publication shall inform members of the 
proposed change, the reasons for the change, and 
shall advise members of their right to object to the 
proposed alteration by forwarding a written 
objection to the Registrar of the State Industrial 
Commission. 

(b) No clause of this Constitution shall be altered, 
added to, amended or excised, nor shall any new 
clause be made, except by a majority of not less 
than two-thirds of the delegates present and voting 
at a properly constituted meeting or session of 
Conference. 

(c) No alteration shall be made to the constitution 
except in the words and form which have been 
published in the business paper. 

(d) Notwithstanding anything in (a), (b) or (c) above, 
Executive is empowered and required to re- 
number or re-letter paragraphs and clauses within 
twenty-one days of the completion of Conference 
to preserve numerical or alphabetical order pro- 
vided that the order of paragraphs, subparagraphs, 
or clauses, is not altered." 

The first alteration sought was one sought to be made 
against any possibility that the Commonwealth Government 
could become an employer, or that the system would be 
privatised to the degree that individual institutions would 
themselves employ lecturers or worksites might contract 
lecturers to provide customised training. 

Insofar as that supports an application to alter the rules 
to cover institutions other than Commonwealth instrumen- 
talities, I have no difficulty with the application insofar as 
that is concerned. Insofar as it purports to intrude into 



matters which might properly be within Commonwealth 
jurisdiction, there are, prima facie, problems. 

Rule 3(a)(v) is an attempt to rectify an inadequacy 
identified by the Commission, it was submitted. 

As to rule 3(a)(vi), the SSTU sought to add a new clause 
allowing full membership rights to persons employed by the 
union as General Secretary, Industrial Advocate, Organiser, 
Librarian, Industrial Research Officer or Women's Officer. 
It would seem that that clause would not relate to or provide 
eligibility for all employees. 

"Hie resolutions which approved the alterations, but in 
their terms did not authorise the making of an application, 
are set out in exhibit 1(5), which should be read with exhibit 
1(7). There is no specific evidence of the precise terms of 
the resolutions. 

Rule 27(e) refers to the Conference Agenda, which is 
exhibit 1(5), and the resolutions approving the alterations, 
but not authorising the making of any application to the 
Commission, were carried by a two-thirds majority of 
delegates present and voting at a properly constituted 
session of Conference. There is no evidence, however, as to 
whether there was a quorum. 

The Journals containing the Agenda are distributed to all 
of the schools for distribution to members, and that, of 
course, includes one teacher schools. 

The onus is on the objector to establish that the notice to 
members is not reasonable, having regard to the structure of 
the organisation, it was submitted. However, that is not the 
case. 

In addition, it was submitted that because teachers do not 
have access to the Western Australian Industrial Gazette, the 
wording was reached by agreement with the Registrar. 

It was submitted, too, by Ms Byrne that there was no 
question of overlapping eligibility because the members had 
endorsed the claim. The alteration would not compel 
membership of the SSTU, but would only provide an 
opportunity to employees to become members. 

There was, of course, no formal objection by the 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch (hereinafter referred to as "the 
FCU") to the application to alter the rules. 

In addition, there was reference to Administrative 
Instructions, which had apparently been issued either by a 
General Secretary or the Executive, and which were 
alterable by either, requiring an employee who is elected to 
Executive Office to resign from office. Non-teacher employ- 
ees, it was submitted, would lose their employment by 
standing for office. In any event, no person who is eligible 
for office can occupy office without standing for election, 
and that, as I understood the submission, is a proper 
protection. 

Mrs Doman submitted that the SSTU is a registered 
organisation under the Act, and that the Commission 
impliedly should not register any rule which is inconsistent 
with or contrary to any act or other law, because these could 
be disallowed by the President. 

Mrs Doman said that the Administrative Instructions had 
been revised quite substantially and they should be given no 
credence, since they can be changed by an Executive 
decision. That was not disputed. 

Next, she submitted that it would be quite contrary to the 
democratic control of the union by members for the union's 
paid employees to be eligible to control their employers in 
the factual framework recounted to us by membership of the 
controlling body. 

I turn now to the relevant contents of exhibit 1(5) which 
are set out at pages 33-38. That gives notice of the alterations 
which are proposed and gives notice of them as Agenda 
Items. There were a number of alterations proposed, and 
included amongst them are the alterations, the subject of this 
application. 

The reason provided for the amendments to rule 3(a) reads 
as follows:— 

"This amendment seeks to allow coverage of 
teachers in technical and further education institutions 

if the identity of their employer changes. Whether the 
Federal Government becomes the employer or the 
institutions themselves will be irrelevant if the cover- 
age rule is framed to provide for both contingencies." 

The reason provided for the amendments to rule 3(a)(v) 
reads as follows:— 

"This amendment is necessary as a result of a 
WAIRC decision. Under the definition of "office" in 
the Industrial Relations Act, no person can be 
appointed to an office." 

In relation to the alteration to rule 4(g), the following 
reason appeared:— 

"The deletion of 4 (g) is procedurally necessary if 
the proposed amendment to 3(a)(vi) is endorsed, as 
such a category will no longer be required." 

This is an application to which s.55, s.56 and s.58(3) of 
the Act apply with such modifications as are necessary. 

In my opinion, s.55(l), (2) and (3) have been complied 
with insofar as that is necessary. However, s.55(4) is an 
important section and requires, by the use of the mandatory 
word "shall" (see s.3 and s.56 of the Interpretation Act 
1984), to refuse this application unless we are satisfied as 
to a number of things. 

Firstly, we are required to be satisfied that the application 
has been authorised in accordance with the rules of the 
organisation. No objection was taken on this basis. I am not 
satisfied, on the evidence, that this was so, because there is 
no evidence that any quorum existed at the meeting, and 
because there is no evidence that the Executive or the 
Conference authorised the application. 

The resolutions passed at Conference do not authorise the 
application, as I have observed. They purport to "approve" 
alterations. The applicant has no power to "approve" the 
alterations in that sense. There is no evidence that any 
application was authorised as it would be required to be 
authorised under the Act. 

The resolutions were passed by a two-third majority of 
the membership present and voting, which was in accor- 
dance with rule 37, however. 

A notice of Conference was given and an Agenda setting 
out the motions proposed (exhibit 1(5)) was circulated to all 
one teacher schools and in bundles by post to all other 
schools for distribution to all members, and in that sense the 
meeting seems to have been properly called. There was no 
suggestion that it was not. 

S.62 of the Act governs the jurisdiction and power of the 
Full Bench in relation to applications to alter the rules. This 
is a s.62(2) application. However, by virtue of s.62(4), s.55, 
s.56 and s.58(3) apply with such modifications as are 
necessary to and in relation to an application by an 
organisation for alteration of a rule of a kind referred to in 
subsection (2). That means that the provisions of s.62(3) do 
not apply in matters under s.62 before the Full Bench. 

In CMEWU v. OPPWFA 70 WAIG 281, Brinsden J at 
page 286 referred to s.62(4) and its attempts to incorporate 
sections designed for some other purpose. 

In my opinion, the application of the provisions of s.55, 
for example, with modification, permits those sort of 
modifications which I will refer to in the body of these 
reasons hereunder. The sort of modifications or variations 
which apply are those which enable the provisions of s.55 
to apply insofar as they do not unequivocally apply to 
applications for registration solely. In my interpretation of 
the provisions and their application to alterations, I use that 
approach. 

In the meantime, of course, I would observe that, in my 
opinion, s.55(l), (2) and (3) apply, except that what is 
required to be advertised are the proposed alterations, 
together with the rules which they purport to alter. 

In addition, s.55(4), which I now refer to, applies, as does 
s.56, as modified, and there is no need to refer to that in any 
detail in these reasons. S.55(4), however, is a vital provision. 

Firstly, the Full Bench must be satisfied that reasonable 
steps have been taken to adequately inform the members of 
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the intention of the organisation to apply for authorisation 
to alter the rules. 

Secondly, the Full Bench must be satisfied that reasonable 
steps have been taken to adequately inform the members of 
the proposed alteration of the rules. 

Thirdly, the Full Bench must be satisfied that reasonable 
steps have been taken to adequately inform the members that 
they or any of them may object to the making of the 
application or to the alterations of those rules or any of them 
by forwarding a written objection to the Registrar. 

Fourthly, the Full Bench must be satisfied that, having 
regard to the structure of the organisation and any other 
relevant circumstance, the members have been afforded a 
reasonable opportunity to make such an objection. That is 
very important because if 5 per centum or more of members 
object to the application or the proposed alterations or any 
of them, then the Full Bench is required to refuse the 
application (see s.55(4)(c)(i)). That is, if no majority of 
members voting in a ballot approved by the Registrar have 
authorised or approved the making of the application and the 
proposed alterations. 

What occurred, as a matter of fact, was that only one such 
notice advising members of the proposed alterations 
(proposed insofar as they were notices of motion on an 
Agenda) was given, and that was given by exhibit 1(5), to 
which I have referred above. That set out the reasons for the 
proposed alterations and notified the members that they 
could object. At the time of publication of the notice in 
exhibit 1(5), of course, no resolutions had passed approving 
the alterations, and no resolution was passed by Conference 
approving the making of an application. There was no 
evidence or submission that any other body which might be 
said to be a governing body of the applicant authorised, or 
could authorise, the making of such an application. No 
notice was given to members of any intention to apply, or 
at least there is no evidence that such was done. 

It was Mrs Doman's submission that there was not the 
requisite notice given because the notice she received, which 
was received at the beginning of September 1992, was quite 
some time before the resolutions were passed at the Annual 
Conference. She did, however, forward a notice of objection 
to the Registrar which he offered to hold in a pending file, 
but she was still not notified that any application was made, 
or that it was to be heard, and found out about the existence 
of such an application fortuitously in the course of an inquiry 
about another matter. 

It is significant that the application itself was filed on 2 
December 1992, approximately three months after the notice 
was given in exhibit 1(5). The date of hearing and the 
proposed alterations were advertised in the Western Austra- 
lian Industrial Gazette (73 WAIG 201-202) on 27 January 
1993. In other words, notice was given before the resolutions 
"approving" the alterations were passed, and long before 
any application was made to the Commission (in fact 90 
days). 

In my opinion, the provision requires that the applicant 
take reasonable steps to inform the members of certain 
matters. Secondly, it was required to adequately inform 
them of those matters. 

I do not know that it assists to analyse the phrase 
"reasonable steps" and "adequately". 

However, the provision seeks to ensure that those in an 
organisation responsible for an application such as this 
should take reasonable steps to inform members of the 
intention to apply to the Commission. Plainly, the provision 
requires that the members be informed that there will be an 
application to alter the rules. Until they know that, the right 
to object has no meaning. After all, it is only a successful 
application which is the instrument of alteration of the rules. 
The only way that the success of an application can be 
prevented by another person is, if that person objects, is held 
to be entitled to object and his/her/its objection succeeds. 

I should add, too, that if there are in excess of 5 per 
centum of objectors who are members, then the Full Bench 
is required to refuse the application. 

What are reasonable steps? They are steps which might 
reasonably be considered by the Full Bench in all of the 
circumstances to have informed the members so that they 
might clearly understand that the organisation intends to 
apply to the Commission to alter the rules, what those 
alterations are, the reasons for those alterations, and that 
they might object to the application seeking authorisation to 
make those alterations. In other words, they should receive 
sufficient notice of the application and of die reason for it, 
such as to enable them to make a properly informed decision 
as to whether to object or not. Quite plainly, the organisation 
cannot so intend, that is intend to make an application, until 
it has decided to do so by the processes in a way of which 
such a course must be approved under the rules of the 
organisation. A mere notice of motion or an Agenda is no 
evidence of such an intention. In my opinion, the forwarding 
of the Agenda to all members, either directly or at their 
schools, by way of distribution, could be described as 
reasonable steps, insofar as that took the process. However, 
no notice was given at all of any intention to apply for 
authorisation for the registration of alterations to the rules. 

Next, the proposed alterations, the subject of information 
to the members in the same manner must be given. In my 
opinion, members cannot be said to have been adequately 
informed of the alterations, unless they are informed of the 
reasons for the alterations and the effect which the 
alterations will have or are intended to have. In this case, 
such reasons were given in relation to all proposed 
alterations, except the alteration referring to rule 3(a)(v), 
which was not an explanation but a mere statement in its 
terms of what is occurring. 

Next, that information must be conveyed in the same 
manner concerning a right to object. In other words, the 
members must be informed by the taking of reasonable steps 
to do so, and they must be informed adequately that the 
members or any of them may object to the making of the 
application or to the proposed alterations to the rules by 
forwarding a written objection to the Registrar. That was 
simply not done. 

In my opinion, s.55(4)(b)(iii) does not mean that the 
members must be informed either that they may object to 
the making of the application "or" to the alterations to the 
rules or to any of diem. They must be informed that they 
may object to the application and to any of the alterations 
by forwarding a written notice of objection. That is a written 
notice of objection to the application. In deciding whether 
this provision is complied with, the Full Bench must be 
satisfied, having regard to the structure of the organisation, 
and any other relevant circumstances, that the members have 
been afforded a reasonable opportunity to object In this 
case, the objection was that no reasonable opportunity to 
object was afforded to the members, since the only notice 
given was before the resolutions were passed and before any 
application was made. S.55(4) is in mandatory terms (see 
s.31 and s.56 of the Interpretation Act 1984). It is not 
directory. 

Notwithstanding the existence or not of any objection, 
unless the applicant satisfies the Full Bench as to those 
matters, the Full Bench is required to refuse the application 
under s.55(4) of the Act. There is an onus, however, upon 
the objector to establish those facts upon which the objection 
is made, on the balance of probabilities. To emphasise what 
I have just said, I quote from Re WACJBSIU 65 WAIG 2241 
at 2242 where the Full Bench said:— 

"In our view the Full Bench cannot be satisfied that 
an application has been authorised in accordance with 
the rules of the organisation unless the steps required 
by its rules to legitimise the subject matter of the 
application have been complied with. If, as the 
objecting organisations contend, the amendments have 
not been processed in the manner prescribed by the 
rules, it cannot in our view be said that the application 
has been authorised in accordance with them. The 
making of the application is but one of a number of 
steps which the Act and the applicant's rules require 
must be undertaken to achieve the desired result." 

In that case, the Full Bench held that an organisation 
could not file an application and then tell its members 
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afterwards, because the Act requires that the organisation 
inform its members of the intention to apply. The Full 
Bench, although it rejected that submission, bore out what 
we have just said about giving notice of application. 

No notice was given at any time, either in exhibit 1(5) or 
otherwise, of any intention to apply for alteration of the 
rules. In that respect, there has been no compliance with 
s.55(4). Since the whole of the provision relates to enabling 
objectors to know of, to be sufficiently informed of, and to 
make decisions whether to object or not, and to object to an 
application and nothing else, a failure to refer to the 
intention to apply to alter rules is not only statutorily but 
practically a major defect. The application will fail for that 
reason. 

It follows, too, that any notice given before the 
application is made, is, by definition, inadequate and fails 
to comply with the section. That is because the notice of an 
intention to apply cannot be given until the organisation has 
authorised such application in accordance with its rules. 
Members giving a notice of motion, for example, cannot, on 
behalf of the organisation, form its intention to apply. 

Quite simply, until the organisation resolves under its 
proper mechanism to apply, there is no intention to apply. 

Further, in any event, it cannot be said that there were any 
proposed alterations until they had been approved by the 
organisation in accordance with the rules, for the same 
reasons. There were no proposed alterations, and thus no 
notice could be given of the alterations until after 
Conference when die alterations became the alterations 
proposed to the rules of the applicant. Further, until there 
was an approved and expressed proposal to apply to make 
application which was not done, no notice of intention to 
apply could be made. There was no resolution to that effect 
and certainly no notice. In fact, no such notice was ever 
given. 

It follows, too, that no notice was given in its written 
terms that members might object to the making of the 
application, which is what is required by s.55(4). The notice 
in its terms refers somewhat vaguely to a right to make an 
objection. There is no reference to the right to object to an 
application which is what is required to be given notice of 
(see s.55(4)(b) and (c)). Again, I do not think that s.55(4)(d) 
alters that. It merely makes provision for what should be 
contained in the rules of an organisation, and the Full Bench 
is still required to be satisfied as to those matters set out in 
s.55(4)(a), (b) and (c), some of which are matters not 
specifically prescribed or prescribable by the rules. 

In the circumstances, it is axiomatic that members, 
including Mrs Doman, were given no reasonable opportu- 
nity to make an objection in writing to the application. There 
was no application in being when Mrs Doman made her 
objection. It would be difficult, if not impossible, to frame 
such an objection. I have already said that there is no 
sufficient evidence that the application was authorised in 
accordance with the rules of the applicant and given reasons 
therefor. 

The Full Bench cannot therefore be satisfied that 
s.55(4)(a) and (b) have been complied with for those 
reasons, and is required to refuse the application. 

There is no substance to the submission that there is 
overlapping coverage between the FCU and the applicant. 
There was simply not enough evidence to raise that as an 
issue. 

It was also submitted that alterations to the rules which 
enabled employees to become fully fledged members of the 
organisation were objectionable. Ms Byrne answered these 
objections by saying that there was no compulsion upon 
employees to become members, it was an optional matter, 
and, in any event, they had to be elected to office within the 
organisation. 

In Re CSA 71 WAIG 1780, the Full Bench held that it 
would be quite contrary to the democratic control of the 
union by members to permit their employees to be eligible 
for membership. In my opinion, that remains a valid 
observation. Indeed, in this case it is exacerbated by the fact 
that only some employees would seem to become eligible 
for membership under the proposed alterations. Further, the 

position is not assisted by the existence of a readily 
revokable Administrative Instruction which requires em- 
ployees elected to office to forthwith resign as employees. 
There would have been much more force in that had such 
a provision teen contained in the rules. 

As to the submission that there was a failure to comply 
with the Associations Incorporation Act 1987 in passing the 
resolutions passed by Conference, there is no merit in that 
submission. 

S.55(4) is quite clear and this Full Bench applies the 
observations made by the Full Bench in Re CSA (op cit) at 
page 1783:— 

"Suffice it to say that the application for alteration 
of the rules was authorised in accordance with the rules 
of the applicant. 

There is no requirement upon it as an organisation 
registered under this Act to do otherwise. 

That it is incorporated under another Act which gives 
it a different incorporated nature is not relevant. 

The Industrial Relations Act is a particular Act 
which takes precedence over a general Act (see 
Anthony Hordem & Sons Ltd v. ACATU 47 CLR 1 and 
Pearce "Statutory Incorporation in Australia" 3rd Edn 
Para 4.24). 

It would seem that the applicant is a "trade union" 
as defined in the Trade Union Act. However, it is 
registered under the Associations Incorporation Act; 
that problem may not be solvable by us because that 
registration cannot be challenged before us." 

In those circumstances, and for those reasons, I would 
refuse the application. 

COMMISSIONER G.L. FIELDING: I have had the 
advantage of reading in draft form the Reasons for Decision 
to be published by the President. I agree with him that the 
application should be refused. I can shortly state my reasons. 

It is not in question that the provisions of subsection 55(4) 
of the Industrial Relations Act 1979 apply in respect of the 
proposed changes to the Applicant's Rules, the subject of 
this application (see: subsection 62(4)). In addition to 
requiring that the application be authorised in accordance 
with the Rules of the Applicant, subsection 55(4) requires, 
as a condition precedent to a successful application, that the 
Applicant take reasonable steps adequately to inform its 
members of the intention to apply for registration of the Rule 
changes; of the proposed Rules; and that its members, or any 
of them, may object to the making of the application, or to 
all or any of the amendments to the Rules by forwarding a 
written objection to the Registrar. Unless the Full Bench is 
satisfied that those requirements have been met, the Full 
Bench is bound by the provisions of subsection 55(4) of the 
Act to refuse the application. 

The Applicant purported to satisfy those requirements by 
sending to each of its members a copy of The WA Teachers' 
Journal, containing a detailed Agenda for the 94th Annual 
Conference of the Applicant. I accept that the information 
required to be given by subsection 55(4) of the Act may be 
disseminated by the medium of a publication such as that 
utilised on this occasion (see: In Re The Civil Service 
Association of Western Australia Incorporated (1989) 69 
WAIG 3247). However, what is set out in the Journal falls 
a good deal short of meeting the requirements of subsection 
55(4) of the Act. Subparagraph 55(4)(b)(ii) of the Act 
requires that notice be given to each member of the 
"proposed rules". In my opinion that requires, for these 
purposes, that notice be given of the amended Rules as 
endorsed by the Applicant in accordance with its Rules. 
Even though endorsed by the Applicant, the amendments 
only have the status of a proposed change because, unless 
and until registered by the Commission, the changes are 
ineffective. 

The proposals to change the Rules set out in the Agenda 
are not "proposed rules" of the Applicant, as required by 
subparagraph 55(4)(b)(ii) of the Act, but are merely notices 
of motion which may or may not ultimately form proposed 
Rules of the Applicant, depending on whether or not the 
motions are endorsed by the Conference. Obviously if a 
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motion is not passed, it cannot give rise to a proposal to put 
to the Commission to vary the Applicant's Rules. Certainly 
the proposed changes are not proposals of the Applicant, but 
simply of individual branches or of the Executive of the 
Applicant. Unless and until passed in accordance with the 
Applicant's Rules, a proposal cannot be said to have been 
adopted as a proposal of the Applicant. Until that is 
achieved, members of the Applicant, particularly those not 
at the Conference, would not know whether or to what extent 
the Rules were to be amended and thus whether or not to 
object to the application or to the proposed amendments. In 
short, the Agenda does not give notice of the amended 
Rules, as required by subparagraph 55(4)(b)(ii) of the Act. 

The material in the Journal is defective in another respect. 
The Agenda carried a notice providing that any member 
wishing to object to the alteration of any or each rule may 
do so by forwarding a written objection to the Registrar of 
the Western Australian Industrial Relations Commission. 
Furthermore, the notice stipulated that the' 'object (sic) must 
be on Form 22 and received by the Registrar within 21 days 
of the receipt of this publication''. That notice is presumably 
an attempt to satisfy the requirement in subparagraph 
55(4)(b)(iii) of the Act that reasonable steps be taken 
adequately to inform the members of their right to object to 
making the application and to the Rules or any of them. 
However, the notice mentions only that any member may 
object to the alteration of any or each of the proposed Rules. 
It makes no mention of the right to object to the application 
to have the change sanctioned by the Commission, which 
as was pointed out in Electrical Trades Union of Workers 
of Australia (Western Australian Branch) v. The Association 
of Draughting, Supervisory and Technical Employees, 
Western Australian Branch (1982) 62 WAIG 511, is a 
separate and distinct right from the right to object to any of 
the rule changes the subject of the application. In any event, 
there is no warrant for the limitation outlined in the notice 
requiring the objection to be lodged within 21 days of the 
receipt of the Journal. Regulation 98 of the industrial 
Relations Commission Regulations 1985 provides, amongst 
other things, that where a person wishes to object to the 
registration of amendments to the constitutional rules of an 
organisation, the person shall give notice of that objection 
in accordance with Form 22 within 21 days of the 
publication of the Western Australian Industrial Gazette in 
which notice of application is advertised. The WA Tfcachers' 
Journal, in which the Agenda was published, is not the 
Western Australian Industrial Gazette. 

The notice in the Gazette was published on 27 January 
1993 (see: 73 WAIG 201). The evidence before the Full 
Bench suggests that the Journal would have been received 
by most members on or about 5 September, in order to 
comply with the Respondent's constitutional requirements 
to give three weeks' notice of the Conference to its 
members. If that be the case, the 21 days would have expired 
prior to, or at some time during, the Conference, and in all 
probability before the resolutions were put. It hardly makes 
sense, even if, which is not the case, a 21 day limit was 
required, that the notice be given so that the time limit 
expired before the resolutions were put and therefore before 
members could know what it was that they were objecting 
to. There is, however, no such statutory limit, at least in 
respect of lodging a notice of objection to the application. 

Insofar as the Objector relies on there being an inadequate 
or misleading explanation of the reasons for the proposed 
alterations the subject of this application, I doubt that the 
objection is relevant to the amendments the subject of this 
application. The requirement of paragraph 62(3)(b) of the 
Act that reasonable steps be taken adequately to inform 
members of the reasons for any proposed alterations to the 
rules of an organisation seemingly does not apply in respect 
of a rule which relates to the qualification of persons for 
membership of that organisation. Alterations of that kind are 
governed by subsection 62(2) of the Act which, by virtue of 
subsection 62(4), are governed by sections 55, 56 and 
subsection 58(3) of the Act. As noted by Kennedy J. in 
Electrical Trades Union of Workers of Australia, Western 
Australian Branch v. The Association of Draughting, 
Supervisory and Technical Employees, Western Australian 

Branch (supra) at p 515, the provisions of sections 55, 56 
and subsection 58(3) seems to supersede the provisions of 
paragraph 62(3)(b). 

Even if the Applicant had met the statutory requirements 
of subsection 55(4), I would not be prepared to authorise the 
registration of the proposed amendments which purport to 
enable those employees of the Applicant "appointed to a 
position as General Secretary, Industrial Advocate, Organ- 
iser, Librarian, Industrial Research Officer, or Women's 
Officer" to be full or ordinary members of the Applicant. 
Currently, by virtue of Rule 3(g) such persons are 
"Appointed Members" and by virtue of Rule 4(g) have no 
right to attend the Annual Conference as a delegate, or to 
stand for office. Under the current proposal, the category of 
Appointed Members is to be deleted and the employees 
concerned are to become "Full Members". In my view, 
there is much to be said for the criticisms of that proposal 
made by the Objector. The Applicant is fundamentally a 
Union of teachers. The employees are not engaged in that 
vocation. The position could arise, as the Objector points 
out, where a person who is not engaged in the teaching 
profession is elected to the highest office in the Union. That 
may be unlikely, but it nonetheless remains a possibility. 

The information suggests that at least some of the 
employees may be eligible to be enrolled as members of The 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch. Although that Union has not objected 
to the proposed alterations, the Full Bench is nonetheless 
obliged, by virtue of subsection 55(5) of the Act, to be 
satisfied that there is good reason to allow a rule change 
which gives rise to membership overlapping. The objects 
prescribed in section 6 of the Act, discourage, so far as 
practicable, overlapping of eligibility for membership of 
unions. For much the same reasons as I outlined in Re The 
Civil Service Association of Western Australia Incorporated 
(supra) at p 3251, I have grave doubts that such special 
circumstances exist on this occasion. 

Furthermore, as mentioned by the Objector, the proposed 
change gives rise to the potential for a conflict of interest. 
Rule 28 of the Applicant's Rules effectively gives the 
General Secretary responsibility, "subject to the authority 
of Executive", to manage the day to day affairs of the 
Applicant, including the right to appoint and dismiss 
employees, other than those appointed by conference or 
elected by the membership. If, as seems possible, the 
General Secretary and certain other employees, some of 
whom by virtue of their job have a high profile in the Union, 
could theoretically form the majority of the Executive, there 
could well be difficulties in managing properly the affairs 
of the Applicant. As the Objector puts it, "the independence 
of the Union's Executive will be potentially compromised 
by persons attempting to be both master and servant with 
resultant legal and operating difficulties" for the Applicant. 
I agree, and in this respect adhere to the views I expressed 
in Re The Civil Service Association of Western Australia 
Incorporated (supra) at p 3251. 

The decision of the Commission in The Civil Service 
Association of Western Australia Incorporated v. The 
Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch (1991) 71 WAIG 1780 cannot be 
relied upon as a precedent for the proposed rule change. 
Although on that occasion the Full Bench authorised an 
amendment to the Rules of The Civil Service Association 
of Western Australia Incorporated empowering it to enrol 
employees as members, it did so noting that the rule created 
"a new class of members who are ineligible to take office 
in the Union". Moreover, the rule excluded any person 
eligible for membership of The Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch. 

It is for the foregoing reasons that I am of the view that 
the application should be refused. 

COMMISSIONER S A KENNEDY: This is an applica- 
tion to amend the registered rules of the State School 
Teachers' Union of W.A. (Inc) in respect of Rule 3. 
Membership and Rule 4. Entitlements. 

The amendments sought to Rule 3 go to an extension of 
eligibility for full membership of the State School Tfcachers' 



Union of W.A. (Inc) (hereinafter "the SSTU"). The 
proposed Rule as advertised in the Western Australian 
Industrial Gazette [(1993) 73 WAIG 201] per the require- 
ment pursuant to the Industrial Relations Act 1979 is as 
follows; with the changes sought underlined and deletions 
noted and underlined. 

3. Membership 
The State School Teachers' Union of W.A. (Incorpo- 

rated) shall consist of an unlimited number of persons 
employed or usually employed in the following 
categories:— 

(a) Full Members: 
(i) Any teacher employed in pre-school 

centres in Western Australia, Govern- 
ment pre-primary, primary and secon- 
dary schools in Western Australia; or by 
any Government instrumentality or any 
institution or worksite providing techni- 
cal and further education in Western 
Australia. 

(ii) Any person employed by any of the 
employers or in any of the places 
referred to in sub-rule (a)(i) of this Rule 
who is employed as an education offi- 
cer, guidance officer, counsellor or 
demonstrator. 

(iii) Teachers employed in a temporary 
capacity by a technical and further 
education institution. 

(iv) Teachers employed by and in a Commu- 
nity College in Western Australia. 

(v) Any person elected ["or appointed"— 
deleted] to an office in the State School 
Teachers' Union of Western Australia. 

(vi) Any employee of the SSTUWA ap- 
pointed to a position as General Secre- 
tary, Industrial Advocate, Organiser, 
Librarian, Industrial Research Officer, 
or Women's Officer." 

(b) Honorary Life Members: Any teacher or any 
employee of the Union who has rendered 
long and meritorious service to the Union 
may, upon retirement, be appointed as an 
Honorary Life Member. For the purpose of 
such an appointment it shall be necessary that 
nominations be received and approved by the 
Executive and published in the W.A. Teach- 
ers' Journal or the Western Teacher at least 
three months prior to the opening of Confer- 
ence. 

(c) Honorary Members: Exchange teachers who 
are members of a teachers' organisation in 
the State or country from which they have 
come and unemployed teachers may be 
appointed by the Executive as Honorary 
Members of this Union. 

(d) Special Category Membership: Persons who 
are not trained teachers but who because of 
their special expertise are placed in charge of 
a class in any area of the educational service 
may become Special ategory Members. 

(e) Retired Teacher Members: Tfeachers retired 
from the Education Department of W.A. 
because of age or invalidism may be admit- 
ted as Retired Tfeacher Members at the 
discretion of the Executive. 

(f) Associate Members: The following persons 
are eligible:— 

(i) Retired employees of the Union. 
(ii) Former members, including all catego- 

ries who are not eligible for any other 
form of membership. 

[(g) Appointed Members: Any employee of the 
SSTUWA appointed to a position as General 
Secretary, Industrial Advocate, Industrial 
Organiser, Librarian, Industrial Research 
Officer or Womens' Officer.''—deleted] 

It is noted that subrule (a)(i) as proposed would replace 
the existing subrule (a)(i); that the existing subrule (a)(vi) 
would be amended by the deletion of the words "or 
appointed" after the words "Any person elected'; that the 
proposed subrule (a)(vi) would be an addition to the existing 
subrule (a) and that the existing subrule (g) would Ire 
deleted. 

The existing subrule (g) which would be deleted provides 
for a category of "Appointed Members" who are then 
defined as including die occupants of various employee 
positions which are included in the proposed subcategory 
(a)(iv). 

As can be seen by an examination of the proposed subrule 
(a)(v) and (vi), this currently separate category of eligibility 
for membership "Appointed Members" would be included 
in the category of eligibility as a "Full Member". 

The changes proposed to Rule 4. go directly to the rights 
of such members who would, per the proposed variations to 
Rule 3., be differently categorised from the existing 
eligibility provision. 

The proposed Rule 4. Entitlements as advertised would 
remove the current exclusion of Appointed Members from 
the right to attend the SSTU Conference as a delegate and 
the right to stand for office. The proposed Rule 4. which was 
advertised along with the proposed Rule 3. [(1993) 73 
WAIG 201 at 202] is as follows with the deletion of subrule 
(g) noted. 

4. Entitlements 
(a) Full Members shall be entitled to all rights, 

privileges and benefits of membership of this 
Union. 

(b) Honorary Life Members shall be entitled to all 
rights, privileges and benefits available to full 
members except that they shall not stand for 
office. 

(c) Honorary Members shall have the same rights and 
privileges as full members except that they shall 
not be entitled to be represented at Conference or 
to hold Union office or to vote in elections for 
Union office. 

(d) Special Category Members shall have the same 
rights and privileges as full members except that 
they shall not be entitled to form a branch, hold 
Union office, or vote at elections for a Union 
office. 

(e) Retired Teacher Members shall not be eligible to 
stand for election to an office of the Union or to 
vote at such an election but shall be entitled to all 
other rights, privileges and benefits of member- 
ship except as otherwise provided by this Con- 
stitution and provided that the use of die facilities 
at Union headquarters shall be by decision of the 
Executive. 

(f) Associate Members of the Union shall not be 
entided to be represented at Conference, nor be 
eligible to stand for election to an office of the 
Union, nor to vote at such elections, nor receive 
industrial assistance but shall be entitled to use the 
facilities at Union headquarters and have other 
social benefits as decided by Executive from time 
to time. 

[(g) Appointed Members shall be entitled to all rights, 
privileges and benefits of membership of this 
Union, except 

(i) the right to attend Conference as a delegate, 
and 

(ii) the right to stand for office.—deleted] 
The amendment proposed would have the effect of 

removing the mandatory exclusion in subrule (g) of the 
existing Rule 4. of "Appointed Members" from the 
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otherwise right of Full Members to attend the SSTU 
Conference as a delegate and the otherwise right to stand for 
office. 

Therefore the effect of both proposals would constitute an 
ability for an employee of the SSTU employed by it in 
certain specified occupations to be a delegate on behalf of 
members at the SSTU Conference with the same person/s 
to have an ability to hold an office of the SSTU while so 
employed. 

The authority to allow any registration of amendments to 
the constitutional or membership rule of a registered 
organisation is conferred on the Full Bench by section 62(2) 
of the Industrial Relations Act 1979. It is as follows. 

(a) The Registrar shall not register any alteration 
to the rules of an organisation that relates to 
its name, qualifications of persons for mem- 
bership, or a matter referred to in section 
71(2) or (5) unless so authorised by the Full 
Bench. 

And it is made express in section 62(4) of the Act that 
sections 55, 56 and 58(3) of the Act apply "with such 
modifications as are necessary, to and in relation to" an 
application by an organisation by an amendment relating to 
its constitutional or membership rule. 

Subsection (4) of section 55 is particularly important. It 
includes the following obligations imposed on the Full 
Bench in its consideration of an application to amend an 
organisation's constitutional rule. 

(4) Notwithstanding that an organization complies 
with section 53 (1) or 54 (1) or that the Full Bench 
is satisfied for the purposes of section 53 (2) or 54 
(2), the Full Bench shall refuse an application by 
the organization under this section unless it is 
satisfied that— 
(a) the application has been authorized in accor- 

dance with the rules of the organization; 
(b) reasonable steps have been taken to ade- 

quately inform the members— 
(i) of the intention of the organization to 

apply for registration; 
(ii) of the proposed rules of the organiza- 

tion; and 
(iii) that the members or any of them may 

object to the making of the application 
or to those rules or any of them by 
forwarding a written objection to the 
Registrar; 

and having regard to the structure of the 
organization and any other relevant circum- 
stance, the members have been afforded a 
reasonable opportunity to make such an 
objection; 

(c) in relation to the members of the organiza- 
tion— 

(i) less than 5 per centum have objected to 
the making of the application or to those 
rules or any of them, as the case may be; 
or 

(ii) a majority of the members who voted in 
a ballot conducted in a manner approved 
by the Registrar has authorized or 
approved the making of the application 
and the proposed rules; 

(d) in relation to the alteration of the rules of the 
organization, those rules provide for reasona- 
ble notice of any proposed alteration and 
reasons therefor to be given to the members 
of the organization and for reasonable oppor- 
tunity for the members to object to any such 
proposal; 

(e) ... 
(f) ... 

The meeting of these criteria is a matter of record. The 
record is briefly summarised as follows. 

The proposed rule change was duly advertised in the 
Western Australian Industrial Gazette on 27 January 1993. 
Quite rightly, in my view, the SSTU does not rely on this 
for satisfaction of its obligation to take "reasonable steps" 
to adequately inform its members of its intention to apply 
for an amendment to its rules, of the proposed rules, and of 
the right of any member to object to the making of the 
application or to the proposed amendments in whole or part 
by forwarding a written application to the Registrar of the 
Commission. 

It relies on the following record which is before the Full 
Bench by way of exhibits. In April 1992 issue of the SSTU 
journal "The Western Teacher" members were informed of 
the date (26 June 1992) by which branch motions for 
consideration at the 1992 Annual Conference were to be 
received. The agenda items were subsequently published in 
the 1 September 1992 issue of "The W.A. Ifcachers' 
Journal" at pp. 21-151 and were designated therein for 
deliberation at a particular session of the Annual Confer- 
ence. The motions for consideration include (at Items 103, 
104, 105 and 106) expression of the terms of amendment 
now proposed before the Full Bench. It is noted that the 
existing rules which the motions raise for amendment also 
were published. Further, the reader of the publication is 
informed as follows at page 32 

Object [sic] to alteration of rules 
Any member wishing to object to the alteration of 

any or each rule may do so by forwarding a written 
objection to the Registrar of the W.A. Industrial 
Relations Commission. The object [sic] must be on 
Form 22 and received by the Registrar within 21 days 
of receipt of this publication. 

The SSTU produced copies of documents from Australia 
Post to the effect that the publication referred to in the 
foregoing was delivered to all destinations with references 
to the dates of 2-4 September 1992 in relation to this. 

Other documents before the Full Bench go to establishing 
that the proposed rule changes were actually carried by the 
two thirds majority of delegates at the Annual Conference 
as required under the SSTU's registered rules. And finally 
there are documents which the Full Bench was told are the 
record of the endorsement of a resolution by the SSTU's 
executive committee on 23 October 1992 that application be 
made by the SSTU to amend its registered rules in the terms 
of the resolutions endorsed by the Annual Conference on 2 
December 1992 the SSTU filed this application. 

The application is clearly in the terms endorsed by the 
Annual Conference of the SSTU with the course of making 
application in those terms duly authorised by the SSTU's 
executive committee. 

However, in my view, it can not be said that the SSTU 
has met the tests of section 62(3)(b)(i) and (ii) in that advice 
to members of a motion to be deliberated on within an 
organisation does not constitute advice to members of an 
intention of the organisation to propose (to the Western 
Australian Industrial Relations Commission if it needs to be 
said) an amendment to the organisation's registered rules. 
And this is not altered by the fact that the terms of the 
proposal actually raised in this application by the SSTU 
coincide with the terms of the internal motions published in 
the SSTU's journal as agenda items. Nor, for the same 
reasons, do I consider that the obligation on the SSTU to 
advise its members of the right to object to the alteration of 
the registered rules as proposed by the SSTU in its 
application to the Western Australian Industrial Relations 
Commission has been discharged. Indeed the advice of a 
"right" of objection contained in the SSTU publication of 
1 September 1992 received by members on or about 2-4 
September 1992 included a statement of an express limit of 
21 days from receipt of that publication for the exercise of 
any such "right" when the decision of the organisation to 
make application was not made until 23 October 1992 
following its endorsement of that course by the SSTU 
Conference and the application was not filed until Decem- 
ber. 



Thus members of the SSTU can not be said to have been 
informed of the intention of the organisation to actually 
apply for the rule alteration. And nor can it be said that 
members were advised of their right to object to the decision 
to apply when such advice or a right to object was given in 
September and expressed as expiring with effect before the 
end of September; that is, before the decision was actually 
taken. 

Thus the SSTU has not satisfied all the criteria prescribed 
under the legislation and, accordingly, the Full Bench is 
bound to deny its application. 

THE PRESIDENT: In the circumstances, the application 
will be refused. 

Order accordingly 

Appearances: Ms P. Byrne and with her Mr P. Malone on 
behalf of the applicant. 

Mrs B.A. Doman on her own behalf as objector. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Re an application by the State School Teachers' Union of 
WA (Inc) 

No 1529 of 1992. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER S.A. KENNEDY. 

24 May 1993. 

Order. 

This matter having come on for hearing before the Full 
Bench on the 4th day of March 1993, and having heard Ms 
P Byrne and wi h her Mr P Malone on behalf of the 
applicant, and Mrs B A Doman on her own behalf as 
objector, and the Full Bench having reserved its decision, 
and reasons for decision being delivered on the 24th day of 
May 1993, it is this day, the 24th day of May 1993, ordered 
and declared as follows:— 

(1) That the Full Bench is satisfied that Mrs Beverley 
Anne Doman has sufficient interest in the matter, 
pursuant to s.55(2)(c) of the Industrial Relations 
Act 1979 (as amended), to appear and be heard in 
objection to the application herein. 

(2) That the application be and is hereby refused. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT—UNIONS 
Matters dealt with 

under Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

(Applicant) 
and 

Lynsey Barrington Carter, Antonietta Faccioni, Natale 
Onofaro, Jeffrey Edward Shore, Janet Little, Norman Webb, 

Mark Ellis, Donna (Lacey) Hansson, Gregory O'Neill, 
Graham Pope, Robert Edward Dimer and Robert Johnston 

(Partington) 
(Respondents). 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

(Interveners). 
No. 801 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

31 May 1993. 
Reasons for Decision. 

THE PRESIDENT: This was an application by the 
applicant, Mrs Marjorie Ann Drake, against a number of 
respondents who are, with her, members of the Committee 
of Management of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers (hereinafter referred to as 
"the LTU"), brought under s.66 of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act"). 

The organisation is one registered under s.7 of the Act. 
It was not in dispute before me that I had jurisdiction to 

hear and determine this matter. 
All of the respondents, with the exception of Mr Robert 

Johnston (Partington), are members of the Committee of 
Management of the LTU. Mr Johnston (Partington) pur- 
ported to be appointed as Acting Secretary of the LTU. 

By consent, I dismissed the application against Ms 
Mamee Su-Ann Symons, who is no longer a member of the 
Committee of Management. 

I also found that there was sufficient interest to enable me 
to give the LTU leave to intervene, and did so under 
s.27(l)(k) of the Act. 

In addition, as a preliminary matter, I heard argument as 
to whether Messrs Dwyer Durack should be given leave to 
instruct Mr G Droppert (of Counsel) to appear for the 
applicant. In essence, the submission by Mr Nisbet QC for 
Mr Carter, Mrs Faccioni, Mr Onofaro, Mr Shore, Ms Little, 
Mr Webb, Mrs (Lacey) Hansson and Mr Johnston (Parting- 
ton), as respondents, and on behalf of the LTU, as 
interveners, was that there was what was called "a conflict 
of interest" in Messrs Dwyer Durack acting in the matter. 
This was triggered by events on 12 May 1993 when Mrs 
Drake attended the offices of the LTU with Mr Brian Tee, 
a solicitor in the employ of Messrs Dwyer Durack, and was 
alleged to be seeking to inspect documents. Conflict of 
interest was said to arise because Messrs Dwyer Durack 
acted for the Federal Liquor Division of the Australian 
Liquor, Hospitality and Miscellaneous Workers' Union (a 
Federal union) (hereinafter referred to as "the 
ALHMWU"), which was a party to a Supreme Court action. 
No. 2409 of 1990, to which the LTU is a party, and which 
involves a dispute over $2 million worth of assets and funds. 
Further, it was submitted that they acted for Mrs Drake, and 
that they also acted for The Federated Miscellaneous 
Workers' Union of Australia, WA Branch (hereinafter 
referred to as "the FMWU") (the State organisation) in the 
course of proceedings wherein they sought to amend their 
eligibility rule so that, as it was alleged, they would have 
coverage of employees over whom the LTU had coverage 
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by virtue of its eligibility rule. That claim is the subject of 
an application currently part heard by the Full Bench of this 
Commission, application No. 1167 of 1992. 

Put shortly, the problem was that Messrs Dwyer Durack 
were acting for Mrs Drake. The allegation was that Mrs 
Drake is sympathetic to the FMWU. The allegation then 
went further that because Messrs Dwyer Durack were acting 
for Mrs Drake, documents which she obtained access to 
would find their way through her solicitors, who were also 
the FMWU's solicitors, to die case involving the FMWU's 
claim. 

One authority cited to me in the matter. National Mutual 
Holdings Pty Ltd and Others v. Sentry Corporation and 
Another 87 ALR 539 per Gummow J, dealt with the question 
of alleged "conflict of interest" raised by a party against 
its former solicitors since retained by the other party to 
litigation. 

Indeed, Mr Nisbet QC relied upon the principle that a 
person who instructs a solicitor is entitled to have all of the 
knowledge which his solicitor has put at his disposal. 

However, all of the apposite cases referred to in National 
Mutual Holdings Pty Ltd and Others v. Sentry Corporation 
and Another (pp cit) were cases which involved conflict 
which would arise because a solicitor had acted for one 
person and then acted for another where there was conflict 
of interest between the two clients. That, too, was the point 
of National Mutual Holdings Pty Ltd and Others v. Sentry 
Corporation and Another {op cit) itself. It was not to the 
point in this matter at all. 

The real complaint in this matter was, as I have put it, that 
privileged or confidential documents of the LTU seen by 
Mrs Drake might be utilised in another action (or the 
information derived from them). It really went to Mrs 
Drake's duty and ignored her solicitor's duty not to act 
unlawfully, if that is what is alleged they would be doing. 
In fact, the whole point at issue is whether Mrs Drake is to 
be permitted to return as Secretary unhindered and perform 
her duties as the elected Secretary under rule 13 of the rules 
of the LTU. There is no reason, therefore, on the authorities 
cited to me, why Dwyer Durack should not act in this matter. 
There was no conflict of duty or interest established as a 
matter of law or even as a matter of fact. 

I was also asked to give leave to Messrs Fiocco, Hopkins, 
Rattigan to instruct, and I did so, since there was no 
objection taken to that, at least at this time. 

The application in this matter, which was at first for 
interim orders only, and was later amended without 
objection to claim final orders also, sought those interim 
orders in the following terms:— 

"1. That the The (sic) Respondents, each and all of 
them, do not hinder or prevent the Applicant from 
returning to 22 St George's Tfcrrace, Perth to take 
up her duties as secretary of the Federated Liquor 
and Allied Industries Employees Union of Austra- 
lia WA Branch, Union of Workers (the 
"FLAEEU"). 

2. That the Respondents each and all of them, do all 
things necessary to ensure that the Applicant has 
access to all files, records and other documents of 
the FLAIEU; 

3. Any other orders that the Honourable President 
may deem necessary." 

I admitted to evidence affidavits from Mrs Drake and Mr 
Johnston (Partington), and I heard Mr Eugene Fry's 
evidence. Mr Johnston's (Partington's) affidavit was sworn 
on behalf of himself and also on behalf of Mr Carter, Mrs 
Faccioni, Mr Onofaro, Mr Shore and the LTU. In addition, 
of course, Mrs Drake and Mr Johnston (Partington) were 
cross-examined on their affidavits and re-examined. 

There is a lengthy history of proceedings in the 
Commission involving a dispute between the majority and 
minority factions of the Committee of Management of the 
LTU over management of the LTU, and that history can be 
found in a number of decisions of the Commission going 
back to 1989. All of the respondents, except Mr Johnston 
(Partington), are members of the majority faction on the 

Committee of Management. Mrs Drake, Mr Mark Ellis, Mr 
Gregory O'Neill and Mr Robert Edward Timer were and 
(with the possible exception of Mr Turner) still are members 
of the minority faction on the Committee of Management. 
More recently the Commission, constituted by the President, 
heard and determined a number of applications under s.66 
of the Act, including application No. 1053 of 1991 and 
related matters. Reasons for decision in respect of those 
applications issued on 23 December 1992 in Drake and 
Others v. Carter and Others 73 WAIG 255. Minutes of 
proposed orders issued on 23 December 1992 and the order 
issued on 28 Januaiy 1993 (73 WAIG 286-288). The reasons 
set out a great deal of the history of the matter (see also 
Carter and Others v. Drake 71 WAIG 1788). 

As part of the background to this matter, too, a number 
of other facts are relevant. The majority faction, at least upon 
20 June 1991, were against any amalgamation with a State 
registered organisation, the FMWU. However, in the 
meantime, there was formed and existed, at all material 
times, the ALHMWU, a new Federal organisation. It was 
formed by an amalgamation of the Federal Federated Liquor 
and Allied Industries Employees' Union and the Federal 
Federated Miscellaneous Workers* Union. The State LTU 
and the State FMWU have not amalgamated. 

In the ALHMWU there are at least two divisions, one, the 
Miscellaneous Division, and two, the Liquor Division, 
which, as I understand it, correspond to the areas covered 
by the pre-existing Federal Federated Liquor and Allied 
Industries Employees' Union and the Federal Federated 
Miscellaneous Workers' Union before amalgamation, ex- 
cept that they are now divisions of the new union. 

Mr Fry, who lost his position as State Secretary in the 
election of 1990 to Mrs Drake, is Secretary of the Liquor 
Division of the ALHMWU, having been for some years 
Secretary of the State branch of the Federal Federated 
Liquor and Allied Industries Employees' Union, as well as 
the LTU. 

It is fair to say (see 73 WAIG 255 and 71 WAIG 1788), 
as I have previously found, that there was a mistrust of Mr 
Fry on the part of the majority faction, and, indeed, of Mrs 
Drake and members of her faction, at least at one time. 
However, the majority faction more latterly have accused 
Mrs Drake of negotiating with Mr Fry, as will be seen from 
comments, certainly in Carter and Others v. Drake 71 WAIG 
1788. 

It should be observed, too, that the application by the 
FMWU to alter its rules. No. 1167 of 1992, was filed on 
9 September 1992 and was first heard on 1 December and 
2 December 1992. It remains presently part heard. 

The Supreme Court action, No. 2409 of 1990, is, so far 
as I understand it, still ongoing. 

Many of those orders in application No. 1053 of 1991 and 
related matters are the subject of an appeal to the Industrial 
Appeal Court and a concomitant stay pursuant to regulation 
6 of the Industrial Appeal Court Regulations in appeal No. 2 
of 1993 (Carter and Others v. Drake and Others). 

Order (17) of the orders to which I have referred above 
reads as follows:— 

"(17) (a) I order that the said Marjorie Ann Drake 
return to 22 St George's Terrace, Perth and 
take up her duties, bringing with her all union 
records and property in her possession, 
custody or power, within seven days of the 
date hereof. 

(b) I order that the respondents forthwith forward 
to the said Marjorie Ann Drake the keys to 
the LTU's offices at 22 St George's Terrace, 
Perth, inclusive of any keys needed to gain 
access to the building itself, as well as the 
keys to each and any post office box utilised 
by the LTU." 

Mr Carter, Mrs Faccioni, Mr Onofaro, Mr Shore, Ms 
Little, Mr Webb, Ms (Lacey) Hansson and the LTU have 
appealed against order (17)(b). 

The significance of order (17)(a) is that it ordered Mrs 
Drake to return to work as Secretary, she having absented 
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herself and worked at her home, 12 Yacht Court, Heathridge. 
Order (17)(a) has not been appealed against in appeal No. 
2 of 1993. 

On 5 January 1993, when order (17), contained in the 
minutes of proposed order, was in the same form as it 
appeared when it became a final order after the speaking to 
the minutes, the Committee of Management met. A copy of 
the minutes of the meeting, which was attended by Mr 
Carter, Ms Little, Mr Webb, Mrs Faccioni, Mr Onofaro and 
Mr Shore, who are members of the majority, and Mr 
Johnston (Partington) purporting to be Acting Secretary, 
was annexed to and part of the affidavit of Mr Johnston 
(Partington). The meeting resolved to appeal against the 
reasons for decision in application No. 1053 of 1991 and 
related matters, and also resolved, inter alia, as follows:— 

(1) That Robert Johnston (Partington) be appointed 
Acting Secretary of the union during the continued 
absence from her duties of the elected Secretary, 
Mrs M Drake, Mr Johnston (Partington) to hold 
office only during Mrs Drake's absence from 
duties. 

(2) That the Chief Electoral Officer or his delegate be 
appointed Returning Officer for the union's 
election to be held in June 1993 and that the 
Acting Secretary notify the Registrar of the 
Western Australian Industrial Relations Commis- 
sion and request him to conduct the elections in 
accordance with the Act and Regulations. 

Mr Johnston (Partington) wrote to the Registrar request- 
ing that an election for offices be held (exhibit RP3, a letter 
dated 7 April 1993). 

The Registrar, in exhibit RP5 to the affidavit of Mr 
Johnston (Partington), suggested that because of the 
difficulties which existed within the union's Committee of 
Management, it might be appropriate for the organisation to 
seek an order, pursuant to s.66 of the Act, to conduct the 
elections. 

I should say that the Registrar expressed the view that 
there was some uncertainty as to the validity of the 
Committee of Management meeting of 5 January 1993, and 
that Mrs Drake took that view in cross-examination. 

On 3 November 1992, there was a resolution passed at a 
Committee of Management meeting that Mr Johnston 
(Partington), the Acting Secretary, act in all matters relating 
to the protection of the State LTU from any of the affairs 
of the State union by the Federal union and all matters 
related to the challenging of the authority of the State union 
by Mrs Drake (see exhibit RP2, attached to Mr Johnston's 
(Partington's) affidavit). 

I should also observe that there has been no Committee 
of Management meeting called or purported to be held since 
5 January 1993. 

I have observed all witnesses closely in the witness box, 
and, have considered their demeanour, and, indeed, all of the 
evidence in this matter with a great deal of care. I have also 
read the affidavits of Mrs Drake and Mr Johnston 
(Partington) filed herein and the exhibits attached thereto, 
as well as all other exhibits. 

What occurred in this matter was as follows:— 
(1) Mr Johnston (Partington) was appointed to act as 

Secretary by the Committee of Management on 
5 January 1993, but only during Mrs Drake's 
absence. (I note that the validity of that meeting 
was challenged in evidence by Mrs Drake). 
However, that resolution remains, as at present, in 
force. 

(2) Mr Johnston (Partington) is currently acting as 
Secretary. 

(3) Mrs Drake was elected as Secretary at an election 
declared on 18 December 1990. 

(4) Mrs Drake did not attempt to take up her duties 
earlier than she did upon legal advice and because 
she was concerned about the fact that there was 
a minutes of proposed order only. 

(5) Mrs Drake said that she attended the premises, 
being the offices of the LTU, on 18 January 1993 

for the purpose of seeing whether she might get 
in. This was about 7.30 am. All the doors were 
locked in the building and the parking area. She 
said that she would return later with Mr Timer, 
but was delayed by other business. It is clear that 
normal office hours are from 8.30 am to 5.00 pm. 
Mr Johnston (Partington) gave evidence that the 
building is not shut later than 7.00 am on any day. 

Mrs Drake's solicitors received a letter dated 
20 January 1993, "MAD 5 ", saying that the union 
looked forward to her resuming her duties, and 
advising that an office had been made available 
for her at the LTU's premises. The letter also 
required her to bring, in accordance with my order, 
all of the union's property and records in her 
possession. She has not yet, on the evidence, 
returned these. 

(6) At no time did she receive keys to give her access 
to the building or the offices of the LTU in 
accordance with my order (17)(b), because that 
order has been appealed against. No-one contacted 
her for the respondents to ask if she would return, 
and she contacted no-one saying that she would. 

(7) Mrs Drake says that she wishes to return to carry 
out her duties as Secretary. In particular, she 
wishes to carry out her duties with regard to the 
elections to be held for offices. There is a dispute 
about whether that should occur in June this year 
or later. 

(8) On 4 or 5 February 1993, Mrs Drake attended at 
the office with Mr Timer and three gentlemen 
from The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, 
Union of Workers (hereinafter referred to as "the 
OPDU"), and there was a heated dispute over 
whether she should be permitted entry with them, 
which involved solicitors attending at the scene 
and the question of her attendance at work being 
deferred. A Mrs Merle Tavener was particularly 
recuperative towards Mrs Drake. The three OPDU 
gentlemen were told to go since they were not 
members. Mr Johnston's (Partington's) evidence 
was that she attended at the office on both 4 and 
5 February 1993. Mrs Drake said that she only 
attended once. 

The whole of this matter should be seen against 
the background of the fact that there had been and 
were, at least until 7 May 1993, ongoing discus- 
sions involving various interested groups. These 
were the Federal union, the ALHMWU, which 
contains a Federal Miscellaneous Workers' Divi- 
sion and a Liquor Trades Division, the State LTU, 
and The Shop, Distributive and Allied Employ- 
ees' Association of Western Australia (hereinafter 
referred to as "the SDA"). These have involved 
National meetings, apart from State meetings, and 
apparently there is an attempt to resolve various 
differences, and the SDA, for example, at least 
Federally, has obtained coverage of LTU mem- 
bers which it did not previously cover. There was 
no contradiction of Mrs Drake's assertion that the 
elections were being discussed in the negotiations. 

(9) On 12 May 1993, with Mr Tfee, a solicitor with 
Messrs Dwyer Durack, Mrs Drake attended the 
offices of the LTU. There is some dispute about 
what actually happened. However, Mrs Drake was 
told that she could not see the files. Mr Tee was 
told, too, to leave the premises. There was legal 
advice obtained and the allegations of "conflict 
of interest" were raised in correspondence be- 
tween solicitors. There was something of a 
contretemps and Mrs Drake has not been back 
since. 

(10) As to the background, too, there is the ongoing 
litigation over $2 million worth of assets between 
the State LTU, and now one assumes the Liquor 
Trades Division of the Federal Liquor Union, the 
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application by the State registered FMWU, which, 
of course, has links with the Miscellaneous 
Branch of the Federal union. As part of the 
negotiations it was proposed that Mrs Drake not 
have any position in the LTU, but that Mr Fry, the 
former Secretary, who had been opposed in 1990 
by Mrs Drake and a number of the respondents, 
would have involvement 

(11) Mrs Drake has and had some sympathy with 
amalgamation with the FMWU. Indeed, her 
evidence was that she believes it will be advanta- 
geous to members. Indeed, it was suggested that 
she was aware of a plan contrived at a meeting of 
30 September 1992 whereby the FMWU would 
seek to achieve by altering its rules what it could 
not achieve by the failure to amalgamate with the 
LTU. That was a meeting of the amalgamation 
sub-committee, which consisted of persons from 
the FMWU, and Mr Fry with Mrs Drake, Mr Pope 
and Mr O'Neill attending as visitors invited by the 
Federal Liquor Division of the Federal union. That 
was the subject of a great deal of evidence, and, 
indeed, the minutes reveal that it was discussed 
(see exhibit 7), but in general terms which provide 
no real detail. Mrs Drake could not recall such a 
plan being discussed and said the meeting was 
mainly about disputed LTU finances. Mr Fiy, on 
the other hand, was firmly of the view that it was 
discussed in her presence, and that it was the main 
part of the meeting. However, the minutes 
corroborate that there was a lengthy discussion 
over finances. 1 was of opinion that Mrs Drake was 
genuinely unaware or genuinely did not under- 
stand the input of the discussion about rule change 
at that meeting. I am satisfied that Mrs Drake 
became aware of the FMWU rule change applica- 
tion, but not in September 1992, and probably 
after it was filed in the Commission. She had 
discussions with Mr Timer about it, it would 
seem, at that time. 

(12) Another point at issue between Mr Johnston 
(Partington) and Mrs Drake was whether it was 
understood that she would not attend and no point 
would be taken in relation to it until 20 February 
1993, when there was to be another meeting 
between various persons representing various 
interests called. TTiat was what Mr Johnston 
(Partington) said. 

Mrs Drake, on the other hand, said that she was 
told that if she were to attend, the various 
negotiations (State and Federal) might be jeopar- 
dised, and insisted that it was concluded that her 
absence was agreed between the solicitors for 
herself and for the union reached on 4 or 
5 Febmary 1993. Indeed, there was undisputed 
evidence that negotiations were still continuing 
into May 1993, and I conclude that it is far more 
likely for that reason that Mrs Drake's explanation 
was more correct than Mr Johnston's (Parting- 
ton's). Mr Johnston (Partington) conceded that the 
whole process of negotiation did not stop on 
19 February 1993. Indeed, on 7 May 1993, there 
was a meeting between Mrs Drake, Mr Fry, Mr 
Bishop and Mr Johnston (Partington) which seems 
to have resolved nothing. She herself said, and it 
was not contradicted, that it seemed that nothing 
could be settled in the short term. 

(13) I am satisfied that Mrs Drake is to be afforded a 
job with the FMWU, the Federal division of the 
ALHMWU, if arrangements are concluded satis- 
factorily, but that this would mean that she would 
not have a position if the arrangements are 
concluded satisfactorily at the LTU, and she does 
not consent to this situation. However, Mr Fry 
brought this position to her attention, on the 
evidence, on 7 May 1993. All of this seems to 
have been agreed in negotiations between the 
various unions, either on a State or National basis. 

or both. Mrs Drake has been offered no job, except 
when she met with Mr Fry, Mr Bishop of the SDA, 
and Mr Johnston (Partington) on 7 May 1993. 
That, I would suggest, is really a matter for the 
members at their election were she to wish to 
stand. 

There were also, on the evidence, discussions 
in the course of the inter-union negotiations about 
redundancy payments, and although it was nebu- 
lously put, other arrangements in respect of 
existing staff which I assume would include Mr 
Johnston (Partington). 

(14) I am also satisfied that Mrs Drake has difficulty 
with the proper date on which the election of 
offices should take place, and that the power of the 
Committee of Management to ask that there be 
such an election through Mr Johnston (Partington) 
in June 1993. Indeed there is some problem about 
the calling of the election in June 1993 which 
exists in the mind of the Registrar who suggested 
that an application be made to the Commission. 
In any event, it is clear that the elected Secretary 
has a duty to carry out under rules 22, 7(l)(d), 
7(3)(b) and 7(4)(c)(c)(xi) (see page 12 of the 
rules), amongst others. Not the least is the 
Secretary's duty under rule 13 in relation to the 
register of members. 

(15) Mrs Drake proposed that she be given access to 
all of the documents necessary to carry out her 
duties as Secretary. The rules generally prescribe 
those duties, and rule 13, in particular, does. Mr 
Johnston (Partington) and the other respondents 
are seriously concerned that she will reveal 
matters from the register of members and from 
other records, including correspondence and fi- 
nancial records, to the FMWU which will further 
its case in application No. 1167 of 1992. That is 
the application to alter the rules of the FMWU. 
Indeed, Mrs Drake admitted that she had given a 
copy of a petition by some members seeking her 
removal as Secretary to the FMWU, because there 
were attacks on it and she thought that it was 
proper that they should be given the opportunity 
to answer that before members. 

(16) There was a significant fact elicited in cross- 
examination of Mr Johnston (Partington). That is 
that Ms Ronnie Meade (it would appear as a result 
of the negotiations I have described), an organiser 
with the Liquor Division of the ALHMWU, and 
therefore a subordinate of Mr Fry, works in the 
LTU office. She participates in LTU affairs and 
has access to its membership records. The 
evidence was from Mr Johnston (Partington) that 
he would trust her not to reveal matters to the State 
FMWU, whereas he would not trust Mrs Drake. 
However, the fact of the matter is that Ms Meade 
is an employee of the successor to the Federal 
Liquor Union, the opponent of the LTU, in an 
action over $2 million worth of assets. Indeed, the 
submission was that, inter alia, Dwyer Durack 
had a conflict of interest if Mrs Drake had access 
to records relating to that action. 

(17) I am satisfied that Mrs Drake is sympathetic to 
amalgamation with the FMWU. Mr Johnston 
(Partington) is clearly of the view that he mistrusts 
her because of something that occurred in 1990. 
It is obvious that he also mistrusts her and spoke 
in some detail about the difficulty that access to 
documents has, including letters, complaints, etc, 
and the union register. 

I have considered the evidence in detail, and, indeed, all 
of it. I have observed all of the witnesses in the witness box 
and scrutinised them carefully. 

Mr Johnston (Partington) was argumentative when 
pressed on some matters in evidence which he could have 
simply answered, and I do not accept his evidence in a 
number of respects. 



Mr Fry, in my opinion, was much influenced by what is 
occurring in the negotiations, and his description about the 
significance of the Agenda, Item 1, is not borne out by the 
evidence which refers to a lengthy discussion about 
finances, that is the minutes of the meeting of the 
amalgamation sub-committee (exhibit 7). 

That evidence more accords with Mrs Drake's recollec- 
tion of the meeting being mainly about finances than it does 
accord with Mr Fry's recollection. It is clear from Mrs 
Drake's evidence that she is in favour of the LTU 
proceeding along on its own (with its 2500 members) if there 
cannot be an amalgamation with the FMWU. Generally, I 
found her version of events in controversy and her 
demeanour the most convincing of the witnesses. However, 
I am of opinion that she played down her connection with 
the FMWU to some extent, and it is clear that she has in the 
past made available a union document, namely the petition 
to which I have referred, to the FMWU. She did, however, 
explain the circumstances pertaining to this. 

For those reasons, I am satisfied that Mrs Drake did 
attempt to come to work on 18 January 1993, or at least to 
reconnoitre the situation, that there was an arrangement that 
she not return to work whilst negotiations continued, that 
those negotiations continued well beyond 19 February 1993, 
and at least until 7 May 1993, and that there was no real 
attempt made to permit Mrs Drake to enter the premises and 
operate properly as Secretary, although she has been 
accepted as returning to an extent that any abandonment of 
her position cannot be pleaded, even if it had any basis in 
law. I am satisfied that she made only one attempt to return 
on 4 or 5 February 1993, and did not return thereafter 
because of the agreement struck between solicitors who 
were present. 

In any event, the number of attempts to return and the 
reception she received is significant. That she has received 
no keys to give her access to the building or to the offices 
is significant, too. Against that, she did not attempt to return 
until well after the minutes of proposed order had issued, but 
her explanation of concern about this because the minutes 
had not become an order is a credible one. In fact, she did 
attempt to return within seven days of the orders issuing in 
their final form. In any event, it does not matter. She has 
tried on several occasions to no real avail. 

Insofar as Mr Johnston (Partington) is concerned, the 
applicant is not wanted at 22 St George's Tbrrace, Perth, and 
he seems, or purports to represent the majority faction on 
the Committee. There is, as a matter of fact, however, no 
resolution, but that he act as Secretary only until Mrs Drake 
returns, or perhaps more correctly put, during her absence. 

It is noteworthy, too, that no objection to her return was 
taken until long after the application by the FMWU (No. 
1167 of 1992) was filed. In other words, if the likelihood of 
her return was such as to occasion material being leaked to 
the FMWU, why was that not raised soon after the 
application by the FMWU was filed, notwithstanding that 
it is now alleged that that is the reason for opposition to this 
application. In my opinion, the opposition to Mrs Drake 
returning to the office and properly discharging her duties 
as Secretary, as the rules require, has far more to do with 
the negotiations between and the agreements struck between 
the SDA, the ALHMWU and the LTU through the majority 
faction as a result of which there is proposed to be no place 
for her in the scheme of things than it has to do with her 
relationship with the FMWU. That is not to say that there 
is not concern about that relationship. 

It is, however, significant that Mr Fry and members of the 
majority faction, as well as LTU employees, are to be part 
of the "new order". Whether the LTU is entitled to so 
decide is another matter, or to purport to decide without a 
resolution of the Committee of Management is another 
matter. It is, as I have said, pertinent that an employee of 
an alleged opponent of the LTU, namely Ms Meade, is 
present and trusted, but that the Secretary is said not to be. 

I would make one observation, too, as to the documents 
and records. The formal books and register of members are 
required to be open for inspection to persons interested. 
No-one has greater interest in the funds of the union and 

therefore the qualification to inspect than a members has. 
This permission to inspect enables inspection to take place 
at the registered office of the union (the LTU). 

Rule 30. Inspection of Books reads as follows:— 
"All persons having an interest in the funds of the 

Union shall be permitted to inspect all books and 
register of members at the Registered Office of the 
Union during normal Office hours." 

What I am saying is that a wide opportunity exists for up 
to 2500 people at least to inspect these documents, and, 
indeed, to reveal their contents to anyone. 

As to the question of an election, I do not think that Mrs 
Drake's professed intention to seek directions from the 
Commission over a doubt as to the proper date of the 
election expressed by the Registrar can be said to indicate 
that she will not perform her duties. Indeed, the Registrar 
suggested that course. 

Conclusions. 
The principles which govern applications for interim 

orders have been canvassed by me in several cases, and, 
indeed, most recently in any detail in Farrell v. Harken 72 
WAIG 1313 at 1317 where I summarised what had been said 
in Green and Others v. Carter and Others 72 WAIG 723 at 
726-727:— 

"These are applications by both parties for interim 
orders. I set out principles for consideration of such 
applications in Green and Others v. Carter and Others 
72 WAIG 723 at 726-727. 

Of course, the discretion must be exercised having 
regard to s.26(l)(a), (c) and (d) of the Act, and within 
the four comers of the Act. However, there must, 
within that framework, be consideration of the fol- 
lowing:— 

(1) Whether there is a serious issue to be tried. 
(2) Whether the balance of convenience favours 

the applicant, and this would include consid- 
eration of the following:— 

(a) S.26(l) considerations. 
(b) Any irreversible consequences of grant- 

ing or refusing the application. 
(c) Any other relevant consideration, in- 

cluding considerations under the Act. 
(d) The promptness or otherwise of the 

application. 
(e) Particular relevant considerations in the 

actual matter before the Commission. 
I will take into account all of those considerations." 

First of all there is a serious issue to be tried in this matter. 
That is whether the Secretary should be prevented from 
carrying out the duties which she was elected to perform 
under the rules, and particularly under rule 13. 

The application, and it was not in dispute, sought orders 
with respect to the rules, their observance or non- 
observance, as s.66(2)(a) of the Act requires for this sort of 
application. 

I now propose to consider the balance of convenience. 
That really requires me to consider the interests of the 
respondents, the intervener, its members and the applicant 
(see s.26(l)(c) of the Act). 

Firstly, there is Mr Johnston (Partington). He is appointed 
by resolution of the Committee of Management at its last 
meeting only while the applicant is absent. He could not be 
appointed for any longer period. The detriment to him is 
obvious and something which he had to foresee, ((ie) that 
once Mrs Drake returned his appointment would cease). He 
was only appointed as the Acting Secretaiy to hold office 
during the Secretary's absence, and could not be otherwise 
appointed or expect to be otherwise appointed. There is no 
detriment to him in that regard. 

Next, if one made interim orders as sought there is 
nothing irreversible about them. They could not pre-empt 
any final orders, particularly orders which dismiss the 
application. Indeed, although it is really unnecessaiy for me 
to say so, all of my findings and observations in this matter 
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are limited to what was put before me on this application 
for interim orders, and could not in any way be said to be 
my views as to the final determination of this matter, which 
views can only be formed after I have heard the evidence, 
examined all necessary exhibits, and received all final 
submissions which relate to the making of final orders. 

Next, the respondents have not demonstrated at all how 
they might suffer detriment were these orders sought made, 
that is as members of the Committee, except insofar as the 
question of material being given or information being 
revealed to the FMWU to advance its application to alter 
rules (application No. 1167 of 1992). 

In that respect, too, there is a disadvantage because there 
are no resolutions of the Committee of Management which 
recently deal with these matters. 

Further, it would disadvantage the organisation and be 
arguably contrary to the rules if, as Mr Johnston (Pardng- 
ton), who in some respects spoke for the majority members 
of the Committee of Management, cleaned out all of the 
documents before Mrs Drake came to the office. 

Next, from the intervener organisation and its members' 
point of view the applicant is the elected Secretary, mid 
unless there is extremely good cause, should carry out her 
duties as such pursuant to the rules, and, indeed, she was so 
ordered to do so on 28 January 1993 in application No. 1053 
of 1991 and related matters. 

Against that, it is said that Mrs Drake abandoned her 
position. In fact, after the making of the order she did not. 
She did on several occasions seek to return. She was indeed 
invited to return in a letter of 20 January 1993. It is quite 
clear, too, that she purported to attempt to return to her work 
as Secretary. 

In addition, as an elected officer, she cannot be removed 
from office, nor said to have abandoned it, except under the 
rules. She occupies the position because she is elected to it, 
and I do not think any of the authorities cited by Mr Nisbet 
QC are to the contrary. 

However, the submission in the end seemed to go more 
to my s.26(l)(a) obligations than to any principle of law. I 
think that I have answered it in all respects. 

It might be said, too, that Mrs Drake failed to comply with 
my order to return with documents and property. However, 
when she did attempt to return within seven days of my order 
issuing, that is on 4 or 5 February 1993, she was sent away 
again after a contretemps, pending negotiations continuing. 

Further, she was given no keys essential to her tasks 
because the order that she be given keys was appealed 
against. There is, of course, a right to appeal and it is 
properly exercised. However, the lack of keys clearly must 
create a problem for a Secretary. 

A vital consideration is this. Mrs Drake's exclusion has 
more to do with negotiations amongst various parties and 
unions and the future agreed for her than it has to do with 
a conviction that she is, to put it colloquially, a "security 
risk". That is, of course, nonetheless a view held of her. 

It would certainly be detrimental if material which is 
confidential or privileged relating to application No. 1053 
of 1991 and related matters was handed by Mrs Drake, or 
its contents revealed by Mrs Drake, to the FMWU in relation 
to the application. No. 1167 of 1992.1 am not persuaded that 
that will necessarily occur, however. 

Next, of course, it is said that any documents or details 
of financial membership relating to application No. 1167 of 
1992 would do great damage if they were to get into the 
hands of the FMWU, the adversary of the LTU in that 
application. Of course, that is true. However, I am not 
persuaded, on the evidence, that that is such a risk that it 
relates to the wide range of documents which Mr Johnston 
(Partington) said were at risk, nor am I satisfied that it is 
such a risk that she should not return to work. 

must occur at the registered office. However, having regard 
to Mrs Drake's view of the need for amalgamation and her 
past occupation of FMWU premises, I propose to make 
some orders of the union, if that is necessary. The weight 
of that consideration is much reduced by the presence of a 
representative of an adversary or successor to an adversary 
in Supreme Court action No. 2409 of 1990 with access to 
membership information in the premises of the LTU. 

The balance of convenience falls on the side of the 
applicant, but not absolutely. She has, however, established 
that she is entitled to the orders that she seeks on the 
evidence which is before me and the view I have taken of 
it. 

In the end, the equity, good conscience and substantial 
merits of the case direct me to hold that, having regard to 
s.26(l)(a) and (c) of the Act, I should order that the 
respondents, each and all of them, do not hinder or prevent 
the applicant from returning to 22 St George's Tfcrrace, Perth 
forthwith to take up her duties as Secretary of the LTU, or 
as it is referred to in the application, the FLAIEU. 

Mrs Drake will, of course, be aware of her duty to 
properly carry out at all times what the rules require of her 
office and what her office requires of her. That order and all 
the orders I make in this matter will obtain pending the 
hearing and determination of this application, or until further 
order. 

I will also order that the applicant return and undertake 
each and all of the duties of Secretary forthwith, bringing 
with her all property and records of the LTU in her custody, 
power or possession. 

I will order that the respondents and the intervener, each 
and all of them, at all times do all things necessary to ensure 
that the applicant has an office, office equipment and access 
during business hours to all of the premises of the LTU 
which constitute its registered office, and all files, records 
and other documents, with some exceptions. 

I will order that the respondents and the intervener, each 
and all of them, do all things necessary to enable the 
applicant to carry out all of her duties under the rules, 
particularly rule 13. 

I will order that Mrs Drake not have access to briefing 
notes, notes of discussions with counsel, communications 
with counsel and solicitors, proofs, etc, in relation to 
application No. 1053 of 1991, its concomitant applications, 
and appeal No. 2 of 1993. The same, I think, should apply 
to application No. 1167 of 1992, nor should Mrs Drake be 
involved in the matter for the present 

As to Supreme Court action No. 2409 of 1990,1 see no 
reason why the applicant should not have access to all 
documents relating to that matter when Ms Meade is in the 
office and has access to union documents. 

However, I will order that Mrs Drake take no copies of 
the union register and that none be provided to her. 

I will issue minutes of proposed orders to reflect these 
orders, and any necessary consequential or supplementary 
orders which I decide after hearing submissions upon a 
speaking to the minutes should Ik included. I shall fix a time 
for a speaking to the minutes as soon as possible. 

Order accordingly 
Appearances: Mr G Droppert (of Counsel) on behalf of 

the applicant. 
Mr P M Nisbet QC and with him Mr J G M Fiocco (of 

Counsel) on behalf of Mr L B Carter, Mrs A Faccioni, Mr 
N Onofaro, Mr J E Shore, Ms J Little, Mr N Webb, Mrs D 
(Lacey) Hansson and Mr R Johnston (Partington), as 
respondents, and on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers, as intervener. 

The books of accounts and the register of members must 
be open for inspection under rule 30, in any event, and this 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Marjorie Ann Drake 
(Applicant) 

and 

Lynsey Barrington Carter, Antonietta Faccioni, Natale 
Onofaro, Jeffrey Edward Shore, Janet Little, Norman Webb, 

Mark Ellis, Donna (Lacey) Hansson, Gregory O'Neill, 
Graham Pope, Robert Edward Turner and Robert Johnston 

(Partington) 
(Respondents). 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

(Interveners). 

No. 801 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

31 May 1993. 
Interim Order. 

THIS matter having come on for hearing before me on the 
26th and 27th days of May 1993 upon an application for 
directions and interim orders, and having heard Mr G 
Droppert (of Counsel) on behalf of the applicant and Mr P 
M Nisbet QC and with him Mr J G M Fiocco (of Counsel) 
on behalf of Mr L B Carter, Mrs A Faccioni, Mr N Onofaro, 
Mr J E Shore, Ms J Little, Mr N Webb, Mrs D (Lacey) 
Hansson and Mr R Johnston (Partington), as respondents, 
and on behalf of the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers, as intervener ("the LTU"), and having 
reserved my decision on the matter, and reasons for decision 
being delivered on the 31st day of May 1993, it is this day, 
the 31st day of May 1993, ordered:— 

(1) That the abovenamed applicant return to the 
registered office of the abovenamed intervener 
there to perform her duties as Secretary of the 
abovenamed intervener forthwith. 

(2) That when the said applicant returns she undertake 
each and all of the duties of Secretary forthwith 
and bring with her all property and records of the 
LTU in her custody, power or possession. 

(3) That the respondents and the intervener, each and 
all of them, at all times do all things necessary to 
ensure that the abovenamed applicant is provided 
with an office, office equipment, all things 
necessary to perform her duties, and access during 
business hours, or for the purpose of carrying out 
her duties access at other times, to all parts of the 
premises of the LTU which constitute its regis- 
tered office, and all its files, records and other 
documents, save and except as hereinafter men- 
tioned. 

(4) That the respondents and the intervener, each and 
all of them, do all things necessary to enable the 
abovenamed applicant to carry out all of her duties 
under the rules, and, in particular, rule 13. 

(5) That the abovenamed applicant not have access to 
briefing notes, notes of discussions with counsel, 
communications with counsel and solicitors, etc, 
which have come into existence in relation to 
application No. 1053 of 1991, and its concomitant 
applications, and also appeal No. 2 of 1993. 

(6) That the abovenamed applicant not have access to 
similar documents prepared in relation to applica- 
tion No. 1167 of 1992. 

(7) That the abovenamed applicant not be involved in 
the instruction of counsel or solicitors in relation 
to application No. 1167 of 1992. 

(8) That the abovenamed applicant take no copies of 
the union register or of any other documents for 
the purpose of removing them from the premises. 

(9) That these orders have effect until further order. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

(Applicant) 
and 

Lynsey Barrington Carter, Antonietta Faccioni, Natale 
Onofaro, Jeffrey Edward Shore, Mamee Su-Ann Symons, 

Janet Little, Norman Webb, Mark Ellis, Donna (Lacey) 
Hansson, Gregory O'Neill, Graham Pope, Robert Edward 

Timer and Robert Johnston (Partington) 
(Respondents). 

No. 801 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
27 May 1993. 

Order. 
THIS matter having come on for a directions and interim 
orders hearing before me on the 26th day of May 1993, and 
having heard Mr G Droppert (of Counsel) on behalf of the 
applicant, and Mr P M Nisbet QC and with him Mr J G M 
Fiocco (of Counsel) on behalf of Mr L B Carter, Mrs A 
Faccioni, Mr N Onofaro, Mr J E Shore, Ms M S Symons, 
Ms J Little, Mr N Webb, Mrs D (Lacey) Hansson and Mr 
R Johnston (Partington), as respondents, and on behalf of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
("the FLAffiU") seeking leave to intervene pursuant to 
s.27(l)(k) of the Industrial Relations Act 1979 (as amended) 
("the Act"), and there being no appearance by or on behalf 
of Mr G Pope, Mr R E Timer and Mr M Ellis, and Mr G 
O'Neill having appeared and informed me that he did not 
wish to be heard in this matter, and I having determined that 
I will give reasons for order (1), and whereas the following 
orders should be made to effect the just and expedient 
hearing and determination of the matter, it is this day, the 
27th day of May 1993, ordered as follows:— 

(1) That leave be and is hereby granted to Dwyer 
Durack, Barristers and Solicitors, to act for the 
applicant in this matter, and for Mr G Droppert (of 
Counsel) to appear on behalf of the applicant. 

(2) That leave be and is hereby granted to Messrs 
Fiocco Hopkins Rattigan, Barristers and Soli- 
citors, to act for Mr L B Carter, Mrs A Faccioni, 
Mr N Onofaro, Mr J E Shore, Ms J Little, Mr N 
Webb, Mrs D (Lacey) Hansson and Mr R Johnston 
(Partington), as respondents, and on behalf of the 
FLAIEU, as interveners in this matter, and for Mr 
P M Nisbet QC and Mr J G M Fiocco (of Counsel) 
to appear on behalf of the abovenamed respon- 
dents and interveners. 

(3) That leave be and is hereby granted to the 
applicant to amend the application herein by the 
addition in the second line after the word 
"interim" and before the word "orders" of the 
words "and final". 

(4) That this application, insofar as it relates to 
Mamee Su-Ann Symons, as a respondent, be and 
is hereby dismissed. 

(5) That the respondents, Lynsey Barrington Carter, 
Antonietta Faccioni, Natale Onofaro, Jeffrey 
Edward Shore, Janet Little, Norman Webb, Donna 
(Lacey) Hansson, and Robert Johnston (Parting- 
ton) be and are hereby granted leave to file and 

11406-2 



1486 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

serve any request for further and better particulars 
within seven (fays of the 26th day of May 1993. 

(6) That the applicant be and is hereby granted leave 
to file and serve any answer to such request within 
seven days thereafter. 

(7) That the applicant be and is hereby granted leave 
to file and serve any request for discovery within 
seven days of the 26th day of May 1993. 

(8) That the respondents be and are hereby granted 
leave to file and serve any answer to s ch request 
within seven days thereafter. 

(9) That the FLAIEU has sufficient interest, such as 
enables the FLAIEU to have leave to intervene in 
this application pursuant to s.27(l)(k) of the Act, 
and leave to intervene be and is hereby given. 

(10) That this matter be and is hereby adjourned for 
hearing and determination to Friday, the 16th day 
of July 1993, Monday, the 19th day of July 1993 
and Monday, the 26th day of July 1993 at 10.00 
am. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 

Application for— 

CONSTRUCTION, MINING, ENERGY, TIMBER- 
YARDS, SAWMILLS AND WOODWORKERS 

UNION OF AUSTRALIA (WA BRANCH)/CHEP 
(KEWDALE, WA) ENTERPRISE BARGAINING 

AGREEMENT 1992 
No. AG 24 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Chep Australia 
and 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union 

of Australia—Western Australian Branch 
No. AG 24 of 1993. 

COMMISSIONER A.R. BEECH. 
3 June 1993. 

Order. 
HAVING heard Mr A.C. Tomlinson on behalf of the 
Applicant and Mr R. A. Keegan on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia 
(WA Branch)/Chep (Kewdale, WA) Enterprise Bar- 
gaining Agreement 1992 as set out in the schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect from the beginning of the first 
pay period commencing on or after the 24th day of May 
1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be referred to as the Construction, 

Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia (WA Branch)/Chep (Kewdale, WA) 
Enterprise Bargaining Agreement 1992. 

2.—Arrangement. 
1. Tide 
2. Arrangement 
3. Relationship to Other Awards 
4. Parties Bound 
5. Date and Period of Operation 
6. Dispute Avoidance and Grievance Resolution 
7. Principles of Agreement 
8. Matters Agreed 
9. Wage Rates 

10. No Extra Claims 
11. Single Bargaining Unit 

Appendix A.—Schedule of Wage Rates 

3.—Relationship to Other Awards. 
This agreement shall be read and interpreted wholly in 

conjunction with the Case and Boxmakers' Award, 1952, 
provided that, to the extent of the following express 
inconsistencies between the abovementioned award and this 
agreement, the latter shall prevail: 

(1) Subclause 8(2) of this agreement shall modify 
Clause 9.—Hours of the Case and Boxmakers' 
Award, 1952. 

(2) Subclause 8(3) of this agreement shall modify 
Clause 30.—Part-Time Employment of the Case 
and Boxmakers' Award, 1952. 

(3) Subclause 8(5) of this agreement shall modify 
Clause 16A—Compassionate Leave of the Case 
and Boxmakers' Award, 1952. 

(4) Subclause 8(6) of this agreement shall modify 
Clause 10.—Overtime of the Case and Box- 
makers' Award, 1952. 

(5) Subclause 8(7) of this agreement shall modify 
Clause 16.—Absence through Sickness of the 
Case and Boxmakers' Award, 1952. 

4.—Parties Bound. 
This agreement shall be binding upon the Construction, 

Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch and upon 
Chep Australia (an operating division of Brambles Australia 
Ltd) in respect of their employees engaged in the occupa- 
tions covered by the Case and Boxmakers* Award, 1952, 
whether such employees are members of the union or not, 
employed at the depot located at 12 Ballantyne Road, 
Kewdale, Western Australia. 

5.—Date and Period of Operation. 
This agreement shall come into operation on the first pay 

period commencing on or after the 24th day of May 1993 
and remain in force for a period of two years. 

6.—Dispute Avoidance and Grievance Resolution 
(1) Definition 

(a) In the event of a dispute arising during the 
implementation or life of this agreement between 
the employer and the employees engaged in 
accordance with this agreement, or the union, the 
procedures set out hereunder shall be strictly 
adhered to. 

(b) A grievance is defined as any complaint, query, 
misunderstanding, dispute or any industrial matter 
relating to all forms of work, awards, agreements 
or conditions. 

(c) The purpose of this grievance procedure is to 
provide clearly defined steps to be followed by 
parties to any grievance to ensure the fullest 
possible discussion and consideration of the issues 
involved. 



(2) Individual approach 
The grievance can first be raised by the individual or 

group of employees with the depot manager. The depot 
manager shall give a reply within 24 hours. 

(3) Union Delegate 
In the event that the matter is not resolved, the employee/s 

shall refer the matter to the site delegate of the union who 
shall discuss the issue with the depot manager. The depot 
manager and site delegate shall discuss the matter and 
attempt to resolve it provided that either may refer the matter 
to the operations or state manager during these discussions. 
In the event that these discussions do not resolve the matter, 
the site delegate shall refer it to the operations or state 
manager. The operations or state manager shall then 
endeavour to reach a settlement in relation to the matter. 

(4) Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia—Western 
Australian Branch. 

(a) If the matter remains unresolved then the union 
delegate/s shall refer the case to the union. A 
union official and the operation and/or state 
manager shall then discuss the matter and take all 
reasonable steps to resolve it. 

(b) At this stage the employer or its industrial 
relations department may attempt to resolve the 
matter with the secretary of the union. 

(5) Status Quo to Apply 
In order to allow the parties to resolve industrial matters 

in a speedy manner it is agreed that no stoppages, bans or 
limitations should occur during that time. The status quo 
shall be maintained until the matter is resolved. The status 
quo is defined as that which existed immediately prior to the 
change or incident or event which led to the grievance. 

(6) Western Australian Industrial Relations Commission 
If the matter is still not settled it may be referred to the 

Western Australian Industrial Relations Commission for 
assistance. 

7.—Principles of Agreement. 
(1) In accordance with the terms of the 1991 State Wage 

Case decision, the parties have: 
(a) considered immediate and future measures de- 

signed to achieve real and demonstrable gains in 
productivity, efficiency and flexibility; 

(b) developed a framework for implementing an 
on-going commitment to improvements; 

(c) reached agreement in respect to the implementa- 
tion of a number of measures which are detailed 
in this agreement. 

(2) The parties have agreed that enterprise bargaining 
should be implemented by adopting a structured and 
packaged approach, and should be aimed at working smarter 
by: 

(a) assessing/reviewing existing classification struc- 
tures in accordance with workplace operating 
requirements and quality control systems; 

(b) establishing/improving flexibility in working ar- 
rangements arising from award provisions; 

(c) establishing work practices aimed at increasing 
productivity and efficiency; 

(d) developing appropriate payment and reward sys- 
tems agreed between employees and management 
based upon agreed methods of measuring im- 
provements in productivity; 

(e) improving the working environment with a view 
to shared objectives, consultative mechanisms, 
problem solving emphasis, quality control, occu- 
pational health and safety and workplace flexibil- 
ity in the context of award standards; and 

(f) improving the opportunity for all employees to 
advance in secure, healthy and safe jobs. 

8.—Matters Agreed. 
(1) Commitment to Change 

(a) The parties agree to a commitment to change by 
establishing work practices aimed at increasing 
productivity and efficiency in the workplace. 

(b) The commitment incorporates but is not limited 
to: 

(i) The improvement in the employees' immedi- 
ate work environment through increased 
awareness of safety and the significance of 
"clearing up". 

(ii) Flexibility in working hours and systems of 
work. 

(iii) Flexibility in employment options. 
(2) Flexible Start/Finish Times and Extended Span of 

Hours 
Ordinary hours of work shall be as follows: 

(a) Permanent Employees—between the hours of 
6am and 6pm. 

(b) Casual Employees—between the hours of 6am 
and 9pm provided that a second shift will not be 
implemented without consultative committee dis- 
cussions. 

(3) Casual and Part Time Employment 
(a) Casual Employment 

(i) A maximum of one casual employee to every 
three permanent employees shall apply. 
Where a short term peak in business demand 
occurs the company shall, however, be able 
to engage up to an additional four casual 
workers for a maximum period of eight 
consecutive working days. 
Provided that management and employees 
shall have the ability to discuss any situation 
where demand reaches a level that requires 
either additional employees or more working 
days. 

(ii) A casual employee shall be paid per hour 
l/38th of the weekly rate prescribed in this 
agreement plus 20% loading for all time 
worked. 

(iii) The 20% loading prescribed above shall not 
apply to overtime hours worked by casual 
employees. 

(b) Part-Time Employment 
(i) A maximum of one part-time employee to 

every three permanent employees shall 
apply. 

(ii) A part-time employee shall be a weekly 
employee engaged for a regular number of 
hours. An employee may, by agreement with 
depot management, work additional hours to 
their regular hours provided that overtime is 
paid: 
(aa) outside the regular number of hours; 
(bb) in excess of 38 hours in any week. 

(iii) A part-time employee shall be entitled to 
proportionate benefits calculated on the basis 
of die time worked. 

(4) Security of Employment 
Preference of permanent employment shall be given to 

part-time employees and casual employees who are engaged 
by the Company at the time. Provided that where a 
permanent employee has been laid off and a vacancy 
subsequently arises that employee must be first offered the 
position. 

(5) Compassionate Leave 
(a) Compassionate leave shall be extended to situa- 

tions where an employee's grandchildren and/or 
guardians have died. 
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(b) Compassionate leave for grandparents shall be on 
the basis of one day of an employee's ordinary 
working hours. 

(6) Overtime 
(a) For the purposes of this agreement reasonable 

overtime, as mentioned in Clause 10.—Overtime 
of the Case and Boxmakers' Award, 1952, shall 
be defined as six hours and is to be worked on the 
days Monday to Friday inclusive only. 

(b) Weekend overtime shall be offered first to those 
employees who have worked the most overtime 
during the normal working week, i.e. Monday to 
Friday. 

(c) Employees may elect to take time off in a 
subsequent work period in lieu of payment, 
subject to the following conditions: 

(i) Time and wages records will show the 
system of work elected and accumulated 
hours. 

(ii) Time off in lieu of overtime payments shall 
be taken subject to agreement with manage- 
ment and with regard to the operating 
requirements of the business. Time off shall 
therefore be generally taken during seasonal 
downturns. 
Requests for accumulated time off shall not 
be unreasonably withheld. 

(iii) Time off shall be taken in ordinary hours and 
shall be without pay and equivalent to the 
hours of overtime worked. 
Payment for the overtime hours worked shall 
be at ordinary rates of pay. 

(iv) All other overtime worked where time off in 
lieu is not taken shall be paid at the overtime 
rates provided in the awards. 

(7) Sick Leave 
Where an employee has accumulated over 76 hours of 

untaken sick leave he/she shall be entitled to a payment as 
follows: 

(a) Payment shall be effected on the second pay 
period in December of each year. 

(b) Payment shall be at ordinary rates and calculated 
as follows: 
Accrued sick leave hours—76 hours, i.e. 
All employees shall retain 76 hours of sick leave 
to be taken as the need may arise. 

(c) A maximum payment equivalent to 76 hours shall 
be paid per annum. Employees shall have the 
option to determine the amount of hours paid out 
annually to a maximum of 76 hours per annum. 
Any hours not taken by the employee in any year 
are not eligible to be paid out in addition to the 
76 hours' total in future years but remain as an 
accumulated entitlement. 

(8) Business Downturn 
During seasonal downturns or quiet periods of work the 

following procedure shall apply: 
(a) Casual employees shall be reduced/not engaged. 
(b) Where there is still a work deficiency part-time 

employees shall be stood down/not engaged. 
(c) If a work deficiency continues: 

(i) Permanent employees with accumulated 
overtime shall be requested to use such 
entitlements. 

(ii) Employees with accrued annual leave shall 
be requested to take it. 
Where employees refuse to use their annual 
leave they shall proceed on unpaid leave. 

(9) Working Environment 
(a) Employees shall ensure that their work environ- 

ment is clean and that safety is not jeopardised by 
untidy areas and obstructions. 

(b) The company will ensure sufficient cleaning 
tools/apparatus are supplied. 

(c) Employees shall clean up their immediate work 
environment during ordinary hours of work and at 
the completion of the day's work, sufficient time 
shall be allowed for this to be achieved. 

9.—Wage Rates. 
(1) Wage rates determined in accordance with this 

agreement shall be detailed in Appendix A. 
(2) The following wage increments shall apply: 

(a) Stage 1 
(i) In this stage consultative mechanisms and 

agenda items to achieve real and demonstra- 
ble gains in productivity, efficiency and 
flexibility at Kewdale have been established 
and agreed. 

(ii) The previous clauses detail items which have 
been agreed for implementing improvements 
in the flexibility of work arrangements over 
the next two years. 

(iii) A wage increase of 5% per week for all 
classifications of employees covered by this 
agreement will be applicable and paid upon 
ratification of the agreement by the Western 
Australian Industrial Relations Commission. 

(b) Stage 2 
On the basis of continued implementation of 
measures identified in this agreement a further 
2t% increase shall apply eight months from the 
date of the Stage 1 increase. 

(c) Stage 3 
On the basis on continued implementation of 
measures identified in this agreement a further 
2t% increase shall apply 16 months from the date 
of the Stage 1 increase. 

10.—No Extra Claims. 
(1) The parties to this agreement will not make claims for 

improvements in wages and conditions except where 
consistent with the processes identified in this agreement. 

(2) Any wage adjustments defined in accordance with 
future State Wage Case decisions which may be convened 
during the life of this agreement will be absorbed into any 
increases paid or allowable under this agreement. 

(3) Should rates of pay prescribed in the Case and 
Boxmakers' Award, 1952, increase to a level higher than 
those prescribed in this agreement, the parties may meet and 
negotiate a revision of the rates applicable under this 
agreement 

Provided that this agreement shall not affect the situation 
where the award is subject to a minimum rates adjustment 
process and/or supplementary payments wage review/ 
structure. 

(4) The parties expressly accept that they will oppose any 
applications by other parties to be joined to this agreement. 

11.—Single Bargaining Unit. 
(1) An enterprise committee made up of employer and 

employee representatives was established in accordance 
with Clause 33.—Consultative Mechanism of the Case and 
Boxmakers' Award, 1952, for the purpose of implementing 
enterprise bargaining in accordance with the State Wage 
Case decision and the procedure set out in the award. 



(2) The committee comprises: 

EMPLOYEE REPRE- 
SENTATIVES 
X Employees 
(elected representatives) 

EMPLOYER 
SENTATIVES 

REPRE- 

Signed for an on behalf of 
the Employees at Chep 
Australia, Kewdale WA 

Robert Henry 

23.3.93 

Darren Duthie 
23.3.93 

State Manager, Kewdale 
Depot Supervisor, 
Kewdale 

Signed for and on behalf 
of Chep Australia, 
Kewdale WA 

Kim Poole, State Manager 
WA 
23.3.93 

Glen Allmark, Depot Su- 
pervisor, 
Kewdale 23.3.93 

(3) Employee Acknowledgement 

We agree that the two employee representatives were 
elected and have the authority to represent and sign on our 
behalf. 
R Henry 
G Ingram 
D T Duthie 
M Waters 
K Price 
L Sparkes 
M Allsop 
B Ingram 

Signed for and on behalf of 
The Construction, Mining, 
Energy, Timberyards, Saw- 
mills and Woodworkers 
Union of Australia—West- 
ern Australian Branch 

Neil Flynn 
State Secretary 

The Construction, Mining, 
Energy, Timberyards, Saw- 
mills and Woodworkers 
Union of Australia—West- 
ern Australian Branch 

Signed for and on behalf of 
Chep Australia 

Roy Jones 29.3.93 
National Operations Man- 
ager 

Chep Australia 

MISCELLANEOUS GOVERNMENT CONDITIONS 
AND ALLOWANCES AWARD 

No. A4 of 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Sir Charles Gairdner Hospital and Others. 

No. A4 of 1992. 
Miscellaneous Government Conditions and Allowances 

Award. 
COMMISSIONER J.A. NEGUS. 

25 February 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application for a new award, 
which proceeds by consent, is the outcome of negotiations 
which have extended over several years between the 
applicant union and others and the State Government. The 
basic aim of the unions has been encapsulated in the 
slogan—, "equal rights for blue and whites" which 
translates to a desire to achieve common conditions of 
employment and allowances for public sector employees 
whether they be wages or salaried. 

The instant application represents the measure of agreement 
which has thus far been reached by the parties. By the 
consolidation of the conditions and allowances found in twenty 
one separate awards into a single document covering the full 
range of those wages employees and their employing agencies, 
the parties are following a lead set by the Civil Service 
Association and the Public Service Commissioner in their 
pursuit of structural efficiency. This is the first step in a process 
by which the twenty one separate awards will, in due course, 
in their entirety, be consolidated into a single document. 
Similar initiatives have been taken by the Australian Workers' 
Union and by the Federal Branch of the applicant union in 
conjunction with the Federal Government. 

The parties have not reached complete agreement on 
standardisation of the public sector conditions so those 
matters which are still under negotiation have been included 
in the Liberty to Apply Clause. 

The Parental Leave provisions have been revised some- 
what from those which currently appear in the various 
associated awards. This has occurred, in the main, as a 
consequence of the requirements of the Equal Opportunity 
Act. The provisions in this new award in relation to notice 
requirements for maternity leave are intended to replicate 
the provisions already determined by the Commission in 
Court Session in Matters No. 855 and 1027—1046 of 1992. 

Appendix A.—Schedule of Wage Rates. 

Broadbanded Existing Rate March '93 Stage 1 Stage 1 Stage 2 Stage 2 Stage 3 Stage 3 
Classification Base Rate + Supp. Payment 5% Rate 2.5% Rate 2.5% Rate 

= Min. Rate 

Pallet Maker (3B) $319.20 + 44.10 = $363.30 +18.20 $381.50 + 9.10 $390.60 + 9.00 $399.60 
Band Re-sawyer (4B) $337.40 + 40.90 = $378.30 +18.90 $397.20 + 9.50 $406.70 + 9.40 $416.10 
Leading Hand (4B) 3-10 employees + 14.90 = $393.20 +19.70 $412.90 +10.30 $423.20 +10.60 $433.80 
Leading Hand (4B) 11-20 employees + 22.40 = $400.70 +20.00 $420.70 +10.50 $431.20 +10.80 $442.00 

Note: In accordance with Clause 9.—Wage Rates stage 1 increase is payable upon ratification from the Western Australian 
Industrial Relations Commission. The dates for stages 2 and 3 increases are then calculated from that date. 
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Mr O'Connor, on behalf of the Chamber of Commerce and 
Industry and Mr Cooke on behalf of the Trades and Labor 
Council, intervened in these proceedings so as to comment 
where appropriate or to draw attention to any provisions which 
might offend the requirements of the Wage Fixation Principles. 

Mr O'Connor pointed out that the Area and Scope Clause 
as agreed by die parties might have the unintended 
consequence of extending coverage to the employees of 
private contractors supplying services to a public authority. 
He referred to case law to illustrate his point. To resolve the 
difficulty, an adjustment has been made to the closing 
portion of that clause so that it now reads: 

"... and shall apply in conjunction with the Awards 
and Agreements listed in Schedule B." 

I was assured that the parties had no intention to extend 
the scope of the twenty one associated awards and that is 
now made clear by the alteration. 

Mr O'Connor further urged the Commission to be vigilant 
in relation to the first award principle and to ensure that 
employees covered by this new, consolidated award did not 
become the recipients of significant improvements in conditions 
or allowances, which improvements would offend the Princi- 
ples. He reminded the parties of their obligation to advise the 
Commission if indeed such circumstances did arise. 

The advocates have assured me that there are no 
significant improvements for any large group of employees. 
As a logical outcome of the process, the standardisation of 
conditions will entail improvements for some who have not 
previously had the benefit of a particular condition or 
allowance. Such an improvement is a consequence of 
applying equity pursuant to S.26 of the Industrial Relations 
Act and in any event is no more than the extension to others 
of a condition which has already been seen as reasonable 
under the Principles for the bulk of public sector employees. 

Mr O'Connor had some further concerns about the 
Liberty to Apply provision being used at some future time 
to add respondents which might extend the coverage of the 
award beyond the public sector. The other participants in the 
proceedings expressed the view that such a scenario would 
be highly unlikely to occur. 1 agree and have confidence in 
the future vigilance of the Commission to ensure that the 
private sector is not encroached upon. In any event it would 
be highly unlikely for any employing agency to be included 
in an award such as this without its consent. 

There was considerable substance to Mr O'Connor's final 
objection which was to the inclusion of a 'No Reduction' 
clause which was mooted in the following terms: 

24.—No Reduction. 
An employee covered by this award and also by the 

awards or agreements listed in Schedule B shall 
continue to receive no less than the conditions of 
employment currently being applied or the rates of pay 
currently being paid." 

He suggested that the parties may have quite inadvertently 
failed to recognise that the proposed clause could have an 
unintended consequence. The circumstance prevailing at 
present is of course that the parties to these proceedings had not 
sought the 2l/2% wage increase which was available pursuant 
to the State Wage Case Decision of June 1991 in Matter No. 
704 of 1992. They had instead agreed on an overaward payment 
of $12.00 per week to all employees covered by the twenty one 
associated awards. 

In Mr O'Connor's submission it would be quite improper to 
now legitimise that payment which offended the Wage Fixing 
Principles by including a No Reduction clause in the terms 
sought. 

I was prompted by that objection to draw the parties' 
attention to a rare and unusual occurrence which had 
recently affected the quantum of a travelling and accommo- 
dation allowance available to public servants and govern- 
ment officers. The economic recession had caused the 
quantum of some of these allowances to be reduced when 
subjected to annual adjustment, because the underlying costs 
had fallen. The No Reduction clause as proposed would 
create a situation whereby such allowances could be 
adjusted only by increases and never by a decrease. 

The advocates for the parties persisted with their 
instructions to seek the inclusion of the clause as agreed and 
suggested that it had not been intended to interfere with the 
established procedures for calculating allowances. They did 
not produce a compelling argument to counterbalance the 
objection raised by Mr O'Connor nor the problem envisaged 
by the Commission so on balance it is safest in my view to 
delete the clause from the proposed award. 

Mr Cooke agreed with the validity of some of the 
objections raised by Mr O'Connor. He commended the new 
award to the Commission in general terms and especially 
because its creation was a significant step forward in the 
pursuit of structural efficiency. 

In all respects other than those discussed in the foregoing 
the proposed award can be approved and the orders which 
finally issue will indicate an agreed operative date of the 
first pay period commencing on or after 28 January 1993. 

Appearances: Ms K. Digwood appeared for the Applicant. 
Ms V. Zupanovich appeared for the Respondent. 
Mr M.A. O'Connor appeared on behalf of the Chamber 

of Commerce and Industry of Western Australia. 
Mr A. Cooke appeared on behalf of the Trades and Labor 

Council of Western Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
New Award and Variation of Awards. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Sir Charles Gairdner Hospital and Others. 

No. A4 of 1992. 
Miscellaneous Government Conditions and Allowances 

Award 
and 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Zoological Gardens Board and Others. 
Nos. 1427—1447 (inclusive) of 1992. 

Zoological Gardens Employees Award 1969 
Ward Assistants (Mental Health Services) Award 1966 

Western Australian Mint Security Officers' Award 1988 
Teachers' Aides' Award, 1979 

Recreation Camps (Department for Sport and Recreation) 
Award 

Rangers (National Parks) Consolidated Award 1987 
Mental Health Rehabilitation Assistants Award, 1965 

Hospital Laundry and Linen Service (Government) Award, 
1982 

Hospital Employees' (Perth Dental Hospital) Award 1971 
Health Workers—Community and Child Health Services 

Award, 1980 
Gardeners (Government) 1986 Award No. 16 of 1983 
Enrolled Nurses and Nursing Assistants (Government) 

Award 
Country High School Hostels Award, 1979 

Community Welfare Department Hostels Award 1983 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement, 1967 
Cultural Centre Award 1987 

Cleaners & Caretakers (Government) Award 1975 
Childrens Services (Government) Award 1989 

Child Care Workers (Education Department) Award 
The Tfeachers' (Kindergartens) Award 1964 

Hospital Workers (Government) Award No. 21 of 1966 
COMMISSIONER J.A. NEGUS. 

16 April 1993. 
Supplementary Reasons for Decision. 

THE COMMISSIONER: The Reasons for Decision in 
relation to both of these matters or groups of matters were 



published simultaneously, for good reason, on 25 February 
1993. 

The applications had been before the Commission, by 
consent, on 14 January and 20 January. They were 
interdependent and generated minutes of proposed orders in 
some detail and in considerable volume. The publication of 
the reasons was therefore withheld until the final draft 
minutes were completed. 

In the meantime, there occurred a set of extraordinary 
happenings which have made it necessary to publish these 
further Reasons for Decision. These subsequent reasons 
arise in response to an application by the respondent 
employers for all of the matters to be re-opened and re-listed 
so that fresh evidence might be introduced 'to ensure a fair 
and just outcome'. In dealing with that application it is 
necessary to outline the history of the matters as recorded 
in the Commission's files. 

Application No. A4 of 1992 was lodged on 9 September 
1992; answers were filed on 7 October 1992. Statutory 
notice and service requirements as directed by the Chief 
Commissioner were complied with and the Applicant Union 
requested a listing for hearing 'by consent' on 22 December 
1992. 

The group of applications No. 1427—1447 (inclusive) of 
1992 was filed on 11 November 1992; answers were filed 
on 11 January 1993 and a request for hearing was lodged 
on 11 January. The dates are in no way accidental because 
the group of applications was complementary to the 
ratification by the Commission of the new award, A4 of 
1992. The purpose of A4 was to consolidate a common set 
of conditions and allowances for employees covered by the 
twenty one separate awards; it followed that amendments 
were required to those awards as a matter of good 
housekeeping. The operative dates of the orders in all 
matters were synchronised to the same purpose. 

By letter dated 18 February 1993, the Commission 
received a request from an Assistant Director at the 
Department of Productivity and Labour Relations (DOPLR) 
for all of the applications to be re-listed to enable the 
Respondents to make further submissions. The following 
reasons for the request were given:— 

" 1. As a result of the election of a new Government 
of Western Australia, previous instructions and 
authorisations in respect to the above matters are 
no longer applicable. 

2. Instructions are currently being finalised." 
On 25 February 1993, the parties were notified that a 

Speaking to the Minutes was listed for 17 March, the letter 
seeking a re-listing was drawn to attention and the parties 
and interveners were invited to make submissions relating 
to 

" (a) —the competence of such a request 
(b) —the merit of the request. " 

In the days preceding 17 March, the Commission received 
further related correspondence from the Department of 
Conservation and Land Management, the Health Depart- 
ment of W.A., the Western Australian Mint and the Art 
Gallery of W.A. The common thread of these letters was that 
the respondents had, in fact, not consented to the new award 
(A4 of 1992); their position had not been put to the 
Commission. The grave implication forced upon one from 
the tone of the letters was that the advocate for the 
respondents at the initial proceedings had either misled the 
Commission or had acted outside instructions. 

On 17 March, the time available permitted debate only 
on the question of the power to re-open proceedings. The 
Commission was assisted by submissions from Mr S.M. 
Billing for the Respondents, Ms D.A. Blaskett for the 
Applicant Union, Mr M.A. O'Connor for the Chamber of 
Commerce and Industry, Mr A. Cooke for the Trades and 
Labor Council and Mr N. Marthins for the Minister for 
Productivity and Labour Relations. 

Those submissions were wide ranging and comprehensive 
and they were well supported by precedental authorities. I 
refrain from a repetitive summary of the arguments put, not 
for any lack of respect for the advocates, but in the interests 

of expedition which I am confident is a desire shared by all 
concerned. 

The factors to be considered by the Commission have 
been fully canvassed by the Full Bench in Mt Newman 
Mining Co. v. AMWSU and Another 61 WA1G 1043 and 
again in SUA v. Dampier Salt and Another 71 WAIG 3154. 
It is quite clear from these decisions that the Commission 
is notfunctus officio until the final order arising from any 
matter is signed, sealed and deposited in the Registry. It is 
therefore within jurisdictional power for the Commission to 
entertain an application for a hearing to be re-opened. This 
was indicated to the parties on 17 March and a further 
hearing date was set for 1 April so as to allow Mr Billing 
the opportunity to discharge the onus of convincing the 
Commission that further submissions in relation to the initial 
applications should be received. 

On that occasion, Ms Jackson replaced Ms Blaskett for 
the Applicant and Mr Billing adduced oral testimony from 
Ms V. Zupanovich, the original advocate for the Respon- 
dents, Mr J. Kirwan, Mr R. Farrelly and Mr G. Talbot; these 
latter being senior officers from the Health Department, the 
Education Ministry and the Mint respectively. 

The proceedings were greatly simplified and the cloud of 
suspicion which had been created by the earlier unfortunate 
implication in the correspondence was dispelled immedi- 
ately, when Mr Billing indicated that he had no intention of 
arguing about the principles of agency and there was to be 
no suggestion that Ms Zupanovich had earlier acted without 
authority or outside her proper instructions. 

The Commission's deliberation on the application is also 
clarified by the acceptance by both parties of the three 
simple tests to be applied to a question of this kind. They 
are enunciated in Watson v. Metropolitan Passenger 
Transport Trust (1965) WAR 88. The headnote to that report 
reads, inter alia: 

"... a court should be cautious in admitting fresh 
evidence and should only do so (a) when the evidence 
is so material that the interests of justice require it, (b) 
when the evidence if believed would most probably 
affect the result and (c) if the evidence could not by 
reasonable diligence have been discovered before " 

The evidence led by Mr Billing from his witnesses went 
to matters which are in essence private to the parties and do 
not ordinarily attract the attention of the Commission when 
applications proceed by consent. Indeed, in other circum- 
stances, parties being probed about the delicate negotiations 
and accommodations which underpin their agreements 
might be quick to claim privilege. It would serve little 
purpose to canvass in detail the intimacies that the witnesses 
revealed in their testimony. Suffice to say that the 
agreements reached by the parties appear to have been the 
result of discussions between the Applicant Union's 
representatives and a Cabinet Sub-Committee on Labour 
Relations. The outcomes of these discussions were con- 
veyed to Ms Zupanovich and to representatives and 
members of the various respondents by Mr Whitehead, the 
Chief Executive Officer of DOPLR. Those representatives 
who were opposed to the agreements reached were 
instructed to raise the question with their Minister who 
should approach the Premier or the Cabinet Sub-Committee 
on Labour Relations. 

Those instructions were consistent with two Circulars to 
Ministers which had been promulgated in September 1989 
and September 1992. The later of those documents is 
reproduced herewith;— 

" 9 September 1992 
CIRCULAR TO MINISTERS NO. 34/92 
CO-ORDINATION OF GOVERNMENT LABOUR 
RELATIONS POLICY 

With the advent of enterprise bargaining in the 
Western Australian public sector, it is necessary that 
I reiterate the Government's requirements of Depart- 
ments and agencies with regard to labour relations' 
management and co-ordination. These requirements 
were last detailed in Circular to Ministers No. 48/89 
(attached). 
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Inherent in the introduction of enterprise bargaining 
is a decentralisation of decision making on matters 
affecting labour relations. This process is supported by 
the Government, but in the context of overall co- 
ordination arrangements which ensure that, through the 
Cabinet Sub-Committee on Labour Relations and the 
Department of Productivity and Labour Relations, the 
Government can be confident that major decisions are 
made both in the interests of the relevant organisation 
and the broader public sector. Enterprise bargaining in 
no way provides a vehicle for the avoidance by 
organisations of the arrangements. 

Departments and agencies are required to consult 
with the Department of Productivity and Labour 
Relations on any issue which is likely to have 
significant cost or labour relations implications. This 
includes any issue requiring a variation to specific 
Government policy or which may be inconsistent with 
broad Government policy, and any issue which has the 
potential for major industrial conflict. Determinations 
are made on a case by case basis on whether advice to, 
or authorisation from, the Cabinet Sub-Committee is 
required. 

It is critical that consultation take place with the 
Department of Productivity and Labour Relations at the 
earliest possible time and before any attitudes or 
responses are conveyed to the relevant parties. 

The primary responsibility for an organisation's 
labour relations rests with Chief Executive Officers, 
and this responsibility can be properly exercised 
notwithstanding the above requirements. Where the 
advice of the Department of Productivity and Labour 
Relations is not acceptable to an employer, the matter 
should be referred through the relevant Minister to the 
Minister for Productivity and Labour Relations and, if 
necessary, the Cabinet Sub-Committee on Labour 
Relations. 

Could you please ensure that all employing agencies 
within your portfolio are aware of, and complying with, 
this direction. 

If you have any queries regarding the above, please 
contact Noel Whitehead (222 7600). 
(Signed) Carmen Lawrence 
PREMIER " (Emphasis added) 

Mr Billing's witnesses agreed that they had not ap- 
proached their Ministers to seek a different outcome from 
the negotiations. They said that there was insufficient time 
for them to do so between 11 January, when Mr Whitehead 
advised them of the 'whole of Government' position, and 
the hearing date of 14 January. They agreed, when 
questioned, that each respondent, through its C.E.O., had an 
unfettered right to withdraw the standing warrant held by 
DOPLR to represent it before the Commission. It follows 
that it was equally competent for any of the respondents to 
authorise one of its own officers to appear in the 
Commission proceedings. It is a matter of record that no 
warrants were withdrawn and Mr Billing has freely 
submitted that Ms Zupanovich was properly authorised to 
appear for the respondents and that she acted in accordance 
with her instructions. 

Once that information has been established the decision 
required of the Commission in relation to the application to 
re-open proceedings becomes crystal clear. There is no 
doubt that the evidence now presented supports the second 
of the tests propounded in Watson v. Metropolitan Transport 
Trust (supra). The initial application was ratified 'by 
consent' and without that consent the Commission could not 
have announced at the conclusion of proceedings that the 
award would issue subject to some amendments arising from 
issues raised by an intervenor. Despite the 'consent' nature 
of the proceedings allowing for some expedition of such a 
matter in a busy programme, the Commission is bound 
nevertheless to act pursuant to S.26 of the Act in the exercise 
of jurisdiction. Ratification occurs only after due considera- 
tion of the merits and of the interests of those immediately 
concerned as well as the community as a whole. 

This application falls at the hurdle of the first and third 
tests. Strictly speaking the respondents do not seek a 
re-opening so as to present fresh evidence as such. They 
want the matter re-listed so as announce that they have 
changed their collective minds and withdrawn their consent. 
It has been established that the respondents were fully able 
to advise the Commission on 14 January that they did not 
consent to the new award. They chose not to do so and the 
application was dealt with in equity and good conscience on 
its merits. It is not the role of the Commission to look behind 
the submissions of the parties in matters of this nature. To 
do so would be inimical to the promotion of the objects of 
the Industrial Relations Act. To adjust and modify the 
everyday work of the Commission in accordance with the 
result of an election or the possible result of a forthcoming 
election would be inimical to the independence of the 
tribunal. 

The Industrial Relations Act of itself provides total 
justification for my decision to reject this application and 
also ample opportunity for those Respondents who seek a 
resolution to their perceived dilemma. The relevant provi- 
sions are to be found in S.31 and S.40(3)(b)(i). 

A further speaking to the minutes will now be listed and 
the parties should note that the proposed order has been 
varied yet again to accommodate a practical difficulty noted 
by the Ministry of Education. The applicant Union 
undertook, of course, during the initial proceedings to 
amend the schedules in any circumstances such as those 
which have come to light. 

Appearances: Ms D.A. Blaskett and later Ms S. Jackson 
appeared for the Applicant. 

Mr S. Billing appeared for the Respondents. 
Mr N. Marthins and later Mr J. Rood intervened for the 

Minister for Productivity and Labour Relations. 
Mr M.A. O'Connor intervened for the Chamber of 

Commerce and Industry. 
Mr A. Cooke intervened for the Trades and Labor 

Council. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Sir Charles Gairdner Hospital and Others. 
No. A 4 of 1992. 

COMMISSIONER J.A. NEGUS. 
1 June 1993. 

Award. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Ms V. Zupanovich on behalf of the Respondent, and Mr 
M.A. O'Connor on behalf of the Chamber of Commerce and 
Industry of Western Australia and Mr A. Cooke on behalf 
of the Trades and Labor Council of Western Australia, both 
appearing pursuant to S.29A of the Industrial Relations Act 
1979 and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby makes the following award and it shall have 
effect from the beginning of the first pay period commenc- 
ing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Award shall be known as the Miscellaneous 
Government Conditions and Allowances Award No. A 4 of 
1992. 



2.—Arrangement 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Term of Award 
5. Definitions 
6. Parental Leave 
7. Leave Without Pay 
8. Compassionate Leave 
9. Study Leave 

10. Payment of Wages 
11. Time and Wages Records 
12. Right of Access, Notices and Interviews 
13. Deduction of Union Subscriptions 
14. Trade Union Training Leave 
15. Leave to Attend Union Business 
16. District Allowance 
17. Fares and Travelling Allowances 
18. Paid Leave for English Language Training 
19. Employees Living North of the 26 degrees South 

Latitude 
20. Introduction of Change 
21. Award Modernisation 
22. Training and Skills Acquisition 
23. Witness and Jury Service 
24. Liberty to Apply 

Schedule A: Parties to Award 
Schedule B: List of Respondents 
Schedule C: List of Awards and Agreements 

3.—Area and Scope. 
This award shall apply throughout the State of Western 

Australia to all employees employed in all Public Authori- 
ties (as defined in the Industrial Relations Act 1979 as 
amended) or by the Respondents as listed in Schedule B who 
are eligible to be members of the Federated Miscellaneous 
Workers' Union of Australia, W.A. Branch, but shall be 
limited by and shall be read in conjunction with the Area 
and Scope Clauses of the Awards and Agreements listed in 
Schedule C hereof. 

Provided that any businesses operating as contractors who 
are bound by any of the awards or agreements listed in 
Schedule C hereof, shall not be bound by Clause 7.—Leave 
Without Pay, Clause 9.—Study Leave, Clause 19.— 
Employees Living North of 26 degrees South Latitude and 
Clause 23.—Witness and Jury Service of this Award. 

4.—Term of Award. 
This award shall apply for a term of four years from the 

date the award issues. 

5.—Definitions. 
"Union" means the Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch. 

6.—Parental Leave. 
Subject to the terms of this clause employees are entitled 

to maternity, paternity and adoption leave and to work 
part-time in connection with the birth or adoption of a child. 

Part A.—Maternity Leave. 
(1) Nature of leave 
Maternity leave is unpaid leave. 
(2) Definitions 
For the purposes of Part A.—Maternity Leave 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Paternity Leave" means leave of the type 
provided for in Part B.—Paternity Leave of this 
clause whether prescribed in an award or other- 
wise. 

(c) ' 'Child'' means a child of the employee under the 
age of one year. 

(d) "Spouse" includes a de facto or a former spouse. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this clause, 

(ii) any period of part-time employment worked 
in accordance with this clause, or 

(iii) any period of leave or absence authorised by 
the employer or by the award. 

(3) Eligibility for maternity leave 
(a) an employee who becomes pregnant, upon pro- 

duction to her employer of the certificate required 
by subclause (4) hereof, shall be entitled to a 
period of up to 52 weeks maternity leave provided 
that such leave shall not extend beyond the child's 
first birthday. 

(b) This entitlement shall be reduced by any period 
of paternity leave taken by the employee's spouse 
in relation to the same child and apart from 
paternity leave of up to one week at the time of 
confinement shall not be taken concurrently with 
paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the period 
of maternity leave shall be unbroken and shall, 
immediately following confinement, include a 
period of six weeks compulsory leave. 

(d) The employee must have had at least 12 months 
continuous service with that employer immedi- 
ately preceding the date upon which she proceeds 
upon such leave. 

(4) Certification 
At the time specified in subclause (5) the employee must 

produce to her employer: 
(a) a certificate from a registered medical practitioner 

stating that she is pregnant and the expected date 
of confinement; 

(b) a statutory declaration stating particulars of any 
period of paternity leave sought or taken by her 
spouse and that for the period of maternity leave 
she will not engage in any conduct inconsistent 
with her contract of employment. 

(5) Notice requirements 
(a) An employee shall, not less that ten weeks prior 

to the presumed date of confinement, produce to 
her employer the certificate referred to in para- 
graph (4)(a). 

(b) An employee shall give not less than four weeks 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave 
stating the period of leave to be taken and shall, 
at the same time, produce to her employer the 
statutory declaration referred to in paragraph 
(4)(b). 

(c) An employee may continue to work at any time 
throughout her pregnancy up to and including the 
estimated date of confinement. Provided that for 
the 6 weeks immediately preceding the estimated 
date of confinement the employee provides the 
employer with a certificate from a registered 
medical practitioner which states it is safe for the 
employment to continue during that period or any 
portion thereof. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (b) 
hereof if such failure is occasioned by die 
confinement occurring earlier than the presumed 
date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical practitioner, 

illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present 
work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
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conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a registered 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), (12) and (13) 
hereof. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity leave 

does not exceed the period to which the employee 
is entitled under subclause (3) hereof: 

(i) the period of maternity leave may be length- 
ened once only by the employee giving not 
less than 14 days notice in writing stating the 
period by which the leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and the 
employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days notice in 
writing stating the period by which the leave is to 
be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a 
registered medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a registered 
medical practitioner certifies as necessary before 
her return to work, provided that the aggregate of 
paid sick leave, special maternity leave and 
maternity leave shall not exceed die period to 
which the employee is entitled under subclause (3) 
hereof. 

(c) For the purposes of subclauses (10), (11) and (12) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (6) 
hereof, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

(10) Maternity Leave and other leave entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under Part A.—Maternity Leave of 
this clause, does not exceed the period to which 
the employee is entitled under subclause (3) 
hereof, an employee may, in lieu of or in 
conjunction with maternity leave, take any annual 
leave or long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
her absence on maternity leave. 

(11) Effect of maternity leave on employment 
Subject to this Part A.—Maternity Leave of this clause, 

notwithstanding any award or other provision to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of this award. 

(12) Tfermination of employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (6) hereof, to the position 
which she held immediately before such transfer 
or in relation to an employee who has worked 
part-time during the pregnancy the position she 
held immediately before commencing such part- 
time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under Part A.—Maternity Leave of this 
clause, the employer shall inform that person of 
the temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 
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(d) Nothing in Part A.—Maternity Leave of this 
clause shall be construed as requiring an employer 
to engage a replacement employee. 

Part B.—Paternity Leave. 
(1) Nature of Leave 
Paternity leave is unpaid leave. 
(2) Definitions 
For the purposes of Part B—Paternity Leave: 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A.—Maternity Leave of this 
clause (and includes special maternity leave) 
whether prescribed in an award or otherwise. 

(c) "Child" means a child of the employee or the 
employee's spouse under the age of one year. 

(d) ' 'Spouse'' includes a de facto or a former spouse. 
(e) "Primary care-giver" means a person who as- 

sumes the principal role of providing care and 
attention to a child. 

(f) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this clause, 

(ii) any period of part-time employment worked 
in accordance with this clause, or 

(iii) any period of leave or absence authorised by 
the employer or by the award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his employer of the 

certificate required by subclause (4), shall be entitled to one 
or two periods of paternity leave, the total of which shall not 
exceed 52 weeks, in the following circumstances: 

(a) an unbroken period of up to one week at the time 
of confinement of his spouse; 

(b) a further unbroken period of up to 51 weeks in 
order to be the primary care-giver of a child 
provided that such leave shall not extend beyond 
the child's first birthday. This entitlement shall be 
reduced by any period of maternity leave taken by 
the employee's spouse and shall not be taken 
concurrently with that maternity leave. 

(c) The employee must have had at least 12 months 
continuous service with that employer immedi- 
ately preceding the date upon which he proceeds 
upon either period of leave. 

(4) Certification 
At the time specified in subclause (5) the employee must 

produce to his employer: 
(a) a certificate from a registered medical practitioner 

which names his spouse, states that she is pregnant 
and the expected date of confinement or states the 
date on which the birth took place; 

(b) in relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declaration 
stating: 

(i) he will take that period of paternity leave to 
become the primary care-giver of a child; 

(ii) particulars of any period of maternity leave 
sought or taken by his spouse; and 

(iii) for the period of paternity leave he will not 
engage in any conduct inconsistent with his 
contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks prior 

to each proposed period of leave, give the 
employer notice in writing stating the dates on 
which he proposes to start and finish the period or 
periods of leave and produce the certificate and 
statutory declaration required in subclause (4) 
hereof. 

(b) The employee shall not be in breach of this clause 
as a consequence of failure to give the notice 
required in paragraph (a) hereof if such failure is 
due to: 

(i) the birth occurring earlier than the expected 
date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his em- 
ployer of any change in the information provided 
pursuant to subclause (4) hereof. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity leave 

does not exceed the period to which the employee 
is entitled under subclause (3) of Part B.— 
Paternity Leave: 

(i) the period of paternity leave provided by 
paragraph (3)(b) of Part B.—Paternity Leave 
may be lengthened once only by the em- 
ployee giving not less than 14 days notice in 
writing stating the period by which the leave 
is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and the 
employee. 

(b) The period of paternity leave taken under para- 
graph (3)(b) of Part B.—Paternity Leave may, 
with the consent of the employer, be shortened by 
the employee giving not less than 14 days notice 
in writing stating the period by which the leave is 
to be shortened. 

(7) Cancellation of paternity leave 
(a) Paternity leave, applied for under paragraph (3)(b) 

of Part B.—Paternity leave but not commenced, 
shall be cancelled when the pregnancy of the 
employee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity Leave and other leave entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under Part B.—Paternity Leave of this 
clause, does not exceed the period to which the 
employee is entitled under subclause (3) hereof, 
an employee may, in lieu of or in conjunction with 
paternity leave, take any annual leave or long 
service leave or any part thereof to which he is 
entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
his absence on paternity leave. 

(9) Effect of paternity leave on employment 
Subject to Part B.—Paternity Leave of this clause, 

notwithstanding any award or other provision to the contrary 
absence on paternity leave shall not break the continuity of 
service of an employee but shall not be taken into account 
in calculating the period of service for any purpose of this 
award. 

(10) Termination of employment 
(a) An employee on paternity leave may terminate his 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of his absence on 
paternity leave, but otherwise the rights of an 
employer in relation to termination of employ- 
ment are not hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of the period of paternity leave 
provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
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required by paragraph (a) hereof, shall be entitled 
to the position which he held immediately before 
proceeding on paternity leave, or in relation to an 
employee who has worked part-time under this 
clause to the position he held immediately before 
commencing such part-time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, he 
shall be entitled to a position as nearly comparable 
in status and pay to that of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on paternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising his 
rights under Part B.—Paternity Leave of this 
clause, the employer shall inform that person of 
the temporaiy nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Nothing in Part B.—Paternity Leave of this clause 
shall be construed as requiring an employer to 
engage a replacement employee. 

Part C.—Adoption Leave. 
(1) Nature of leave 
Adoption leave is unpaid leave. 
(2) Definitions 
For the purposes of Part C.—Adoption Leave: 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Child" means a person under the age of five 
years who is placed with the employee for the 
purposes of adoption, other than a child or 
step-child of the employee or of the spouse of the 
employee or a child who has previously lived 
continuously with the employee for a period of six 
months or more. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of die whole blood 
or half blood or by marriage). 

(d) "Primary care-giver" means a person who as- 
sumes the principal role of providing care and 
attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under an 

unbroken contract of employment and includes: 
(i) any period of leave taken in accordance with 

this clause, 
(ii) any period of part-time employment worked 

in accordance with the clause, or 
(iii) any period of leave or absence authorised by 

the employer or by the award. 
(3) Eligibility 
An employee, upon production to the employer of the 

documentation required by subclause (4) hereof shall be 
entided to one or two periods of adoption leave, the total of 
which shall not exceed 52 weeks, in the following 
circumstances: 

(a) an unbroken period of up to three weeks at the 
time of the placement of the child, which may be 
taken concurrendy by the employee and their 
spouse; 

(b) an unbroken period of up to 52 weeks from the 
time of its placement in order to be the primary 

care-giver of the child. This leave shall not extend 
beyond one year after the placement of the child 
and shall not be taken concurrently with adoption 
leave taken by the employee's spouse in relation 
to the same child except in the case of the 
concurrent period of leave provided in paragraph 
(a) hereof. 

(c) This entidement of up to 52 weeks shall be 
reduced by: 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the employee's 
spouse and including any period of leave 
under paragraph (a) hereof taken concur- 
rendy by the spouse where the employee is 
to be the primary care-giver. 

(d) The employee must have had at least 12 months 
continuous service with that employer immedi- 
ately preceding the date upon which he or she 
proceeds upon such leave in either case. 

(4) Certification 
Before taking adoption leave the employee must produce 

to the employer: 
(a) (i) a statement from an adoption agency or other 

appropriate body of the presumed date of 
placement of the child with the employee for 
adoption purposes; or 

(ii) a statement from the appropriate government 
authority confirming that the employee is to 
have custody of the child pending application 
for an adoption order. 

(b) In reladon to any period to be taken under 
paragraph (3)(b) hereof, a statutory declaration 
stating: 

(i) the employee is seeking adoption leave to 
become the primary care-giver of the child; 

(ii) particulars of any period of adoption leave 
sought or taken by the employee's spouse; 
and 

(iii) for the period of adoption leave the employee 
will not engage in any conduct inconsistent 
with his or her contract of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adoption 

purposes, an employee shall notify the employer 
of such approval and within two months of such 
approval shall further notify the employer of the 
period or periods of adoption leave the employee 
proposes to take. In the case of a relative adoption 
the employee shall notify as aforesaid upon 
deciding to take a child into custody pending an 
application for an adoption order. 

(b) An employee who commences employment with 
an employer after the date of approval for adoption 
purposes shall notify the employer thereof upon 
commencing employment and of the period or 
periods of adoption leave which the employee 
proposes to take. Provided that such employee 
shall not be entitled to adoption leave unless the 
employee has not less than 12 months continuous 
service with that employer immediately preceding 
the date upon which he or she proceeds upon such 
leave. 

(c) An employee shall, as soon as the employee is 
aware of the presumed date of placement of a child 
for adoption purposes but no later that 14 days 
before such placement, give notice in writing to 
the employer of such date, and of the date of the 
commencement of any period of leave to be taken 
under paragraph (3)(a) hereof. 

(d) An employee shall, ten weeks before the proposed 
date of commencing any leave to be taken under 
paragraph (3)(b) hereof give notice in writing to 



the employer of the date of commencing leave and 
the period of leave to be taken. 

(e) An employee shall not be in breach of this clause, 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraphs (c) 
and (d) hereof if such failure is occasioned by the 
requirement of an adoption agency to accept 
earlier or later placement of a child, the death of 
the spouse or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption leave 

does not exceed the period to which the employee 
is entitled under subclause (3) hereof: 

(i) the period of leave taken under paragraph 
(3)(b) hereof may be lengthened once only by 
the employee giving not less than 14 days 
notice in writing stating the period by which 
the leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and em- 
ployee. 

(b) The period of adoption leave taken under para- 
graph (3)(b) hereof may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days notice in writing stating the 
period by which the leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not commenced, 

shall be cancelled should the placement of the 
child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption leave 
does not proceed or continue, the employee shall 
notify the employer forthwith and the employer 
shall nominate a time not exceeding four weeks 
from receipt of notification for the employee's 
resumption of work. 

(8) Special leave 
The employer shall grant to any employee who is seeking 

to adopt a child, such unpaid leave not exceeding two days, 
as is required by the employee to attend any compulsory 
interviews or examinations as are necessary as part of the 
adoption procedure. Where paid leave is available to the 
employee the employer may require the employee to take 
such leave in lieu of special leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under Part C.—Adoption Leave of this 
clause, does not exceed the period to which the 
employee is entitled under subclause (3) hereof, 
an employee may, in lieu of or in conjunction with 
adoption leave, take any annual leave or long 
service leave or any part thereof to which he or she 
is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during the employee's absence on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to Part C.—Adoption Leave of this clause, 

notwithstanding any award or other provision to the 
contrary, absence on adoption leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of this award. 

(11) Tfcrmination of employment 
(a) An employee on adoption leave may terminate the 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of the employee's 
application to adopt a child or absence on adoption 
leave, but otherwise the rights of an employer in 
relation to termination of employment are not 
hereby affected. 

(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of the period of adoption leave 
provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the position 
held immediately before proceeding on such leave 
or in relation to an employee who has worked 
part-time under this clause to the position held 
immediately before commencing such part-time 
work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, the 
employee shall be entitled to a position as nearly 
comparable in status and pay to that of the 
employee's former position. 

(13) Replacement employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on adoption leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising rights 
under Part C.—Adoption Leave of this clause, the 
employer shall inform that person of the tempo- 
rary nature of the promotion or transfer and of the 
rights of the employee who is being replaced. 

(d) Nothing in Part C.—Adoption Leave shall be 
construed as requiring an employer to engage a 
replacement employee. 

Part D.—^Part-time Work. 
(1) Definitions 
For the purposes of Part D.—Part-Time Work: 

(a) "Male employee" means an employed male who 
is caring for a child bom of his spouse or a child 
placed with the employee for adoption purposes. 

(b) "Female employee" means an employed female 
who is pregnant or is caring for a child she has 
bome or a child who has been placed with her for 
adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held by a 

female or male employee immediately before 
proceeding on leave or part-time employment 
under this clause whichever first occurs or, if such 
position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which he or she is 
capable of performing, a position as nearly 
comparable in status and pay to that of the position 
first mentioned in this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this clause; 

(ii) any period of part-time employment worked 
in accordance with this clause; or 

(iii) any period of leave or absence authorised by 
the employer or by the award. 

(2) Entitlement 
With the agreement of the employer; 

(a) A male employee may work part-time in one or 
more periods at any time from the date of birth of 
the child until its second birthday or, in relation 
to adoption, from the date of placement of the 
child until the second anniversary of the place- 
ment. 
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(b) A female employee may work part-time in one or 
more periods while she is pregnant where part- 
time employment is, because of the pregnancy, 
necessary or desirable. 

(c) A female employee may work part-time in one or 
more periods at any time from the seventh week 
after the date of birth of the child until its second 
birthday. 

(d) In relation to adoption a female employee may 
work part-time in one or more periods at any time 
from the date of the placement of the child until 
the second anniversary of that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months 

continuous service with an employer immediately 
before commencing part-time employment after 
the birth or placement of a child has, at the 
expiration of the period of such part-time employ- 
ment or the first period, if there is more than one, 
the right to return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent the 
employer from permitting the employee to return 
to his or her former position after a second or 
subsequent period of part-time employment. 

(4) Effect of part-time employment on continuous service 
Commencement on part-time work under this clause, and 

return from part-time work to full-time work under this 
clause, shall not break the continuity of service or 
employment. 

(5) Pro rata entitlements 
Subject to the provisions of Part D.—Part-Time Work of 

this clause, and the matters agreed to in accordance with 
subclause (8) hereof, part-time employment shall be in 
accordance with all provisions of this award which shall 
apply pro rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part-time under Part D.— 

Part-Time Work of this clause, shall be paid for 
and take any leave accrued in respect of a period 
of full-time employment, in such periods and 
manner as specified in the annual leave provisions 
of this award, as if the employee were woridng 
full-time in the class of work the employee was 
performing as a full-time employee immediately 
before commencing part-time work under this 
clause. 

(b) (i) a full-time employee shall be paid for and 
take any annual leave accrued in respect of 
a period of part-time employment under this 
clause, in such periods and manner as 
specified in this award, as if the employee 
were working part-time in the class of work 
the employee was performing as a part-time 
employee immediately before resuming full- 
time work. 

(ii) provided that, by agreement between the 
employer and the employee, the period over 
which the leave is taken may be shortened to 
the extent necessary for die employee to 
receive pay at the employee's current full- 
time rate. 

(7) Transitional arrangements—sick leave 
An employee working part-time under this clause shall 

have sick leave entitlements which have accrued under this 
award (including any entitlement accrued in respect of 
previous full-time employment) converted into hours. When 
this entitlement is used, whether as a part-time employee or 
as a full-time employee, it shall be debited for the ordinary 
hours that the employee would have worked during the 
period of absence. 

(8) Part-time work agreement 
(a) Before commencing a period of part-time employ- 

ment under this clause the employee and the 
employer shall agree: 

(i) that the employee may work part-time; 

(ii) upon the hours to be worked by the em- 
ployee, the days upon which they will be 
worked and commencing times for the work; 

(iii) upon the classification applying to the work 
to be performed; and 

(iv) upon the period of part-time employment. 
(b) The terms of this agreement may be varied by 

consent. 
(c) The terms of this agreement or any variation to it 

shall be reduced to writing and retained by the 
employer. A copy of the agreement and any 
variation to it shall be provided to the employee 
by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Termination of employment 
(a) The employment of a part-time employee under 

this clause, may be terminated in accordance with 
the provisions of this award but may not be 
terminated by the employer because the employee 
has exercised or proposes to exercise any rights 
arising under this clause or has enjoyed or 
proposes to enjoy any benefits arising under this 
clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated while 
working part-time under this clause, or while 
working full-time after transferring from part-time 
work under this clause, shall be calculated by 
reference to the full-time rate of pay at the time 
of termination and by regarding all service as a 
full-time employee as qualifying for a termination 
entitlement based on the period of full-time 
employment and all service as a part-time em- 
ployee on a pro rata basis. 

(10) Extension of Hours of Work 
An employer may request, but not require, and employee 

working part-time under this clause to work outside or in 
excess of the employee's ordinary hours of duty provided 
for in accordance with subclause (5) hereof. 

(11) Nature of part-time work 
The work to be performed part-time need not be the work 

performed by the employee in his or her former position but 
shall be work otherwise performed under this award. 

(12) Inconsistent award provisions 
An employee may work part-time under this clause 

notwithstanding any other provision of this award which 
limits or restricts the circumstances in which part-time 
employment may be worked or the terms upon which it may 
be worked including provisions: 

(a) limiting the number of employees who may work 
part-time; 

(b) establishing quotas as to the ratio of part-time to 
full-time employees; 

(c) prescribing to a minimum or maximum number of 
hours a part-time employee may work; or 

(d) requiring consultation with, consent of or monitor- 
ing by a union; 

and such provisions do not apply to part-time work under 
this clause. 

(13) Replacement employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee working 
part-time under Part D.—Part-Time Work of this 
clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, subclauses 
(5), (6), (7), (8), (9) and (12) of this Part 
D.—Part-Time Work of this clause apply to the 
part-time employment of replacement employee. 

(c) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform the person of the temporary nature of the 
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employment and of the rights of the employee 
who is being replaced. 

(d) Unbroken service as a replacement employee shall 
be treated as continuous service for the purposes 
of paragraph (l)(e) hereof. 

(e) Nothing in Part D.—Part-Time Work of this 
clause, shall be construed as requiring an em- 
ployer to engage a replacement employee. 

7.—Leave Without Pay. 
(1) Subject to the provisions of subclause (2) of this 

clause, the Chief Executive Officer may grant an employee 
leave without pay for any period and is responsible for that 
employee on his/her return. 

(2) Eveiy application for leave without pay will be 
considered on its merits and may be granted provided that 
the following conditions are met: 

(a) The work of the department is not inconven- 
ienced; and 

(b) All other leave credits of the employee are 
exhausted. 

(3) An employee on a fixed term appointment may not 
be granted leave without pay for any period beyond that 
employee's approved period of engagement 

(4) Leave Without Pay for Full Time Study 
The Chief Executive Officer may grant an employee 

without pay to undertake full time study, subject to a yearly 
review of satisfactory performance. 

Leave without pay for this purpose shall not count as 
qualifying service for leave purposes. 

(5) Leave Without Pay for Australian Institute of Sport 
Scholarships. 

Subject to the provisions of subclause (2) of this clause, 
the Chief Executive Officer may grant an employee who has 
been awarded a sporting scholarship by the Australian 
Institute of Sport, leave without pay. 

8.—Compassionate Leave. 
(1) An employee shall, on the death of a wife, husband, 

de-facto wife or de-facto husband, father, father-in-law, 
mother, mother-in-law, brother, sister, child or stepchild be 
entitled on notice, of leave up to and including the day of 
the funeral of such relation and such leave shall be without 
deduction of pay for a period not exceeding the number of 
hours worked by the employee in two ordinary working 
days. Proof of such death shall be furnished by the employee 
to the satisfaction of their employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any case 
where the employee concerned would have been off duty in 
accordance with their roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay 
or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for compassionate leave on a day when that employee is 
absent on an Accrued Day Off. 

(4) An employee, whilst on compassionate leave pre- 
scribed by this clause shall continue to accrue an entitlement 
to an Accrued Day Off. 

9.—Study Leave. 
(1) Conditions for Granting Time Off 

(a) An employee may be granted time off with pay for 
part-time study purposes at the discretion of the 
Chief Executive Officer. 

(b) Time off with pay may be granted up to a 
maximum of five hours per week including 
travelling time, where subjects of approved 
courses are conducted during normal working 
hours. The equivalent applies if studying by 
correspondence. 

(c) External students who are obliged to attend 
educational institutions for compulsory sessions 
during vacation periods, may be granted time off 

with pay including travelling time up to the 
maximum annual amount allowed to an employee 
in the metropolitan area. 

(d) Employees shall be granted sufficient time off 
with pay to travel to and sit for the examinations 
of any approved course of study or for the mature 
age entrance examination for tertiary admission 
conducted by the Tertiary Institution Service 
Centre. 

(e) In every case the approval of time off to attend 
lectures and tutorials will be subject to: 

(i) departmental convenience; 
(ii) the course being undertaken on a part-time 

basis; 
(iii) employees undertaking an acceptable formal 

study load in their own time; 
(iv) employees making satisfactory progress with 

their studies; and 
(v) the course being relevant to the employee's 

career in the Public Sector and being of value 
to the State. 

(f) A service agreement or bond will not be required. 
(2) Payment of Fees 

(a) Departments and Authorities are to meet the 
payment of higher education administrative 
charges for cadets and trainees, who, as a 
condition of their employment, are required to 
undertake studies at a University or College of 
Advanced Education. Employees who of their 
own volition attend such institutions to gain 
higher qualifications will be responsible for the 
payment of fees. 

(b) This assistance does not include the cost of text 
books or Guild and Society fees. 

(c) An employee who is required to repeat a full 
academic year of the course will be responsible for 
payment of the higher education fees for that 
particular year. 

(3) Approved Courses 
(a) (i) First degree or Associate Diploma courses at 

a post-secondary education institution. 
(ii) Diploma courses and two year full-time 

Certificate courses at the Technical Services 
Division of the EJepartment of Employment, 
Vocational Education and Training. 

(iii) Secondary courses leading to the Tbrtiary 
Entrance Examination (see paragraph (4)(i)) 
or courses preparing students for the mature 
age entrance conducted by the Tbrtiary 
Institutions Service Centre. 

(iv) Courses recognised by the National Author- 
ity for the Accreditation of Translators and 
Interpreters (NAATI) in a language relevant 
to the needs of the Public Sector. 

(b) Except as outlined in paragraph (3)(d) of this 
subclause employees are not eligible for study 
assistance if they already possess one of the 
qualifications specified in subparagraph (3)(a)(i) 
of this subclause. 

(c) An employee who has completed a Diploma 
through the Technical Service Division, is eligible 
for study assistance to undertake a degree course 
at any of the tertiary institutions in subparagraph 
(3)(a)(i) of this clause. An employee who has 
completed a two year full-time Certificate through 
the Tbchnical Services Division, is eligible for 
study assistance to undertake a Diploma course 
specified in subparagraph (3)(a)(ii) of this clause, 
or a degree or Associate Diploma course specified 
in subparagraph (3)(a)(i) of this clause. 

(d) Assistance towards additional qualifications in- 
cluding second or higher degrees may be granted 
in special cases such as a graduate embarking in 
a post-graduate Diploma in Administration or a 
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Masters Degree in Business Administration or a 
higher degree in a specialist area of benefit to the 
Public Sector as well as the employee. 

(4) For the purposes of this clause: 
(a) In determining departmental convenience Chief 

Executive Officer should give due emphasis to the 
employee's career aspirations. 

(b) An acceptable part-time study load should be 
regarded as not less than five hours per week of 
formal tuition or the equivalent if studying by 
correspondence with at least half of the total 
formal study commitment being undertaken in the 
employee's own time, except in special cases such 
as where the employee is in the final year of study 
and requires less time to complete the course, or 
the employee is undertaking the recommended 
part-time year or stage and this does not entail five 
hours formal study. 

(c) The relevance of a course should be determined 
from a Public Sector rather than department or 
authority perspective. For instance, an employee 
may be undertaking a course of study which is of 
no special relevance to the employee's work or 
department or authority but which may well be 
particularly significant in some other section of 
the Public Sector. 

(d) A first degree or Associate Diploma course does 
not include the continuation of a degree or 
Associate Diploma towards a higher post graduate 
qualification. 

(e) In cases where employees are studying subjects 
which require fortnightly classes the weekly study 
load should be calculated by averaging over two 
weeks the total fortnightly commitment. 

(f) Travelling time returning home after lectures or 
tutorials is to be calculated as the excess time 
taken to travel home from such classes, compared 
with the time usually taken to travel home from 
the employee's normal place of work. 

(g) Unless the Chief Executive Officer of a depart- 
ment or authority otherwise approves, employees 
shall not be granted more than five hours time off 
with pay except part-time Trainees (refer sub- 
clause (5) of this clause). 

(h) Time off with pay for those who have failed a unit 
or units may be considered for one repeat year 
only. 

(i) Study leave for attendance at courses leading to 
the Tertiary Entrance Examination will generally 
only be granted if the employee has already 
unsuccessfully attempted to enter tertiary studies 
through the mature age entrance examination 
conducted by the Tfcrtiary Institutions Service 
Centre. However, this condition will not apply if 
a pass in certain subjects is a prerequisite for entry 
into an intended course of non tertiary study or 
training which meets the requirements specified 
in this clause. 

(5) Trainees 
Trainees working within departments or authorities at 

their professions and attending Tfechnical Services Division 
or Curtin University classes for their academic training are 
obliged to undertake certain training. 

They may be granted time off with pay to attend classes 
for up to five hours per week, excluding travelling time, 
provided they are attending lectures for at least an equivalent 
period in their own time and regardless of whether or not 
the subjects being attended during the day are available in 
the evenings. 

10.—Payment of Wages. 
(1) Wages shall be paid fortnightly. Overtime and penalty 

rates where applicable shall be paid at least monthly. 
(2) Accompanying each payment of wages there shall be 

a pay advice slip to be retained by the employee. On this 
slip the employer shall clearly detail the gross wages, where 

practical its composition, the net wages payable and show 
details of each deduction. 

(3) Overtime shall be calculated and based on the 
aggregate wage as provided in the wages clause before any 
deduction is made for board and/or lodging. 

(4) (a) On termination of employment the employer shall 
pay to the employee all moneys payable to that employee 
before the employee leaves the place of employment or the 
same shall be forwarded to the employee by post in the 
following week. 

(b) In the case of an officer covered by the WA Mint 
Security Officers Award 1988, following the resignation, 
termination or dismissal of an officer the Mint may deduct 
any moneys owed to the Mint from moneys due and payable 
to the officer, other than payment for notice given in 
accordance with subclause (2) of Clause 6.—Contract of 
Employment of the WA Mint Security Officers Award, 
provided that the officer has accepted the amount of the 
deduction as correct. 

(5) Wages shall be paid by direct funds transfer to the 
credit of an account nominated by the employee at such 
bank, building society or credit union approved by the 
employer. 

Provided that where such form of payment is impractical 
or where some exceptional circumstances exist and by 
agreement between the employer and the Union, payment 
by cheque may be made. 

(6) An employee who performs shift or weekend work 
irregularly may be paid shift or weekend penalties during the 
pay period in which the work is performed. 

(7) Subject to the provisions of this clause, no deduction 
shall be made from an employee's wages unless the 
employee has authorised such deduction in writing. 

(8) In the case of employees of the Minister for Education: 
(a) Subclause (7) of this clause shall be read in 

conjunction with the 4% 2nd Tier agreement on 
repayments which exists between the employer 
and the Union. 

(b) Where an employee works additional hours and/or 
duties the additional payment due shall be made 
within one month of those additional hours and/or 
duties being worked. 

11.—Time and Wages Records. 
(1) The employer shall keep or cause to be kept a time 

and wages record showing: 
(a) the name of each employee; 
(b) the nature of the work performed and whether 

full-time, part-time or casual; 
(c) the hours worked each day including roster 

details, if applicable; 
(d) the wages, allowances and overtime paid to each 

employee and any deductions made there from; 
(e) the date of birth of employees employed as junior. 

Any systems of automatic recording by means of 
machines shall be deemed to comply with the provision to 
the extent of the information recorded. 

(2) (a) The time and salary records shall be available at 
any reasonable time for inspection by the Secretary or duly 
accredited official of the Union during the employer's usual 
office hours and when necessary the duly accredited official 
of the Union may take a copy of the record. 

(b) The Union shall: 
(i) give prior notification to the employer on when it 

proposes to inspect the record; 
(ii) not conduct interviews during normal working 

hours in circumstances which will result in the 
employer's business being unduly interrupted or 
otherwise hampered; and 

(iii) treat with confidentiality any information ob- 
tained from time and salaiy records. 

(c) If the employer maintains a personal or other file on 
an employee subject to the employer's convenience, the 



employee shall be entitled to examine all material main- 
tained on that file. 

12.—Rights of Access, Notices and Interviews. 
(1) Reasonable space shall be provided on a notice board 

in an easily accessible place, for the purpose of posting 
Union approved material. 

Every employee shall be entitled to have access to a copy 
of this Award. Sufficient copies shall be made available by 
the employer for this purpose. 

(2) The Secretary of the Union or a duly authorised 
representative shall on notification to the employer have the 
right to enter the employer's premises during working hours, 
including meal breaks, for the purpose of discussing with 
employees covered by this Award, the legitimate business 
of the Union or for the purpose of investigating complaints 
concerning the application of this Award, but shall in no way 
unduly interfere with the work of employees. 

(3) The provisions of subclause (2) of this clause do not 
apply in respect to non public access areas at the Art Gallery 
of Western Australia and areas at the WA Mint designated 
by the Mint as high security areas unless there is prior 
agreement with management. 

13.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to (he employer's paymaster. 

(4) (a) The employer shall commence deduction of Union 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either, inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
Union subscription, it shall be the employee's responsibility 
to settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of Union 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

14.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their Union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 

of absence in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed 10 days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift employees 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All. applications for leave shall be accompanied by a 
statement from the relevant Union indicating that the 
employee has been nominated for the course. The applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the Authority which is 
conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one half-day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

15.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and em- 
ployer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence shall be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 



arrangements relating to the granting of paid leave for union 
business. 

is situated m a town or place specified in Column III of 
subclause (6) of this clause, the employee shall be paid a 
district allowance at the rate appropriate to that town or 
place as prescribed in Column IV of subclause (6) of this 
clause. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause, 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of die partial depen- 
dant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 

16.—District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a born fide 
domestic basis, although not legally married to that 
person. 

(2) For the purposes of this clause, the boundaries of the 
various districts shall be as described hereunder and as 
delineated in subclause (6) of this clause. 

District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border, thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Tferritory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Tferritory border. 

(Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to double the 
rate of district allowance shown.) 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after January 1, 1991. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee in on long service leave or other 
approved leave with pay (other than annual recreation 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 

$ per week Town or Place $ per week 
6 50.40 Nil Nil 
5 41.20 Fitzroy Crossing 55.40 

Halls Creek 
TUmer River Camp 
Nullagine 
Liveringa (Camballin) 51.60 
Marble Bar 
Wittenoon 
Karratha 48.60 
Port Hedland 45.10 

4 20.70 Warburton Mission 55.90 
Carnarvon 19.50 

3 13.10 Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 9.30 Kalgoorlie 3.10 
Boulder 
Ravens thorpe 12.40 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

Column. I Column II Column III Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate 
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would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such period a district allowance at the appropriate rate 
pursuant to subelauses (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. 
The allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

17.—Fares and Travelling Allowances. 
(1) Where an employee is required during their normal 

working hours, by the employer, to work outside their usual 
place of employment the employer shall pay the employee 
any reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) hereof. 

(2) (a) Where an employee is required and authorised to 
use their own motor vehicle in the course of their duties they 
shall be paid an allowance not less than that provided for 
in the schedules set out hereunder. Notwithstanding any- 
thing contained in this subclause the employer and the 
employee may make any other arrangements as to car 
allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall commence 
on the first day of July and end on the thirtieth day of June 
next following. 

Rates of Hire for use of employee's own vehicle on 
employer's business. 

Schedule 1—Motor Vehicle Allowance. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

2600 cc 1600 cc & Under 
-2600 cc 

Cents Per Kilometre 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South Latitude 56.2 50.0 43.5 
Rest of State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowances. 
Distance Travelled During a Rate 
Year on Official Business 

Cents 
Per Kilometre 

Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in 
the 1600-2600cc category. 

(3) The allowance prescribed in this clause shall be varied 
by the parties in accordance with any movement in the 
allowances in the Public Service Award 1992. 

(4) Provided that this clause shall not apply to employees 
employed pursuant to the Western Australian Mint Security 
Officers' Award 1988. 

18.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss of 

pay shall be granted to employees from a Non-English 
speaking background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted production 
requirements of that particular occupation or industry, to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate union(s). 

(2) Leave will be granted to enable employees selected 
to achieve an acceptable level of vocational English 
proficiency. In this respect the tuition content with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) hereof shall be agreed between the employer, 
the Union(s), and the Adult Migrant Education Service or 
other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment participation 
in training will be on the basis of minimum of 100 hours per 
employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication, safety, welfare, and productivity within 
his/her current position as well as those positions to which 
he/she may be considered for promotion or redeployment. 
It will also take account of issues in relation to training, 
retraining and multi-skilling, award restructuring, industrial 
relations and safety provisions, and equal opportunity 
employment legislation. 

19.—Employees Living North of the 26 Degrees South 
Latitude. 

(1) The conditions and allowances specified in this clause 
shall apply to all employees whose headquarters are located 
north of the 26 degrees south latitude. 

(2) (a) An employee shall receive an additional five 
working days' annual leave on the completion of each 12 
months' continuous service in the region. 

(b) An employee who proceeds on annual leave before 
having completed the necessary year of continuous service 
may be given approval for the additional five working days' 
leave provided the leave is taken at the employer's 
convenience and provided the employee returns to that 
region to complete the necessary service. 

(c) Where an employee has served continuously for at 
least a year north of die 26 degrees south latitude, and leaves 
the region because of promotion or transfer, a pro rata 
annual leave credit to be cleared at the employer's 
convenience shall be approved on the following basis: 

Completed months 
of continuous 
service in the 
region after the 
initial years 
service: 123456789 10 11 
Pro rata additional 
annual leave 
(working days): Nil Nil 1 1 2 2 2 3 3 4 4 

(d) Where payment in lieu of pro rata annual leave is 
made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four 
week basis, payment may be made for the pro rata 
entitlement contained in paragraph (c) of this subclause. 

(3) Employees who are tenants occupying Government 
Employees Housing Authority (GEHA) houses equipped 
with gas hot water systems are eligible for a reimbursement 
up to a maximum of $19.00 per month. 
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(4) Employees who have dependant school age children 
resident with them shall receive an allowance of S100 per 
annum per child to a maximum of $400 per annum per family. 

(5) (a) Employees who work north of the 26th parallel 
shall be entitled to an annual leave travel concession, on an 
annual basis, for recreation leave. 

(b) Provided that the entitlement referred to in paragraph 
(a) hereof shall only be available to employees who have 
worked continuously in the area for 12 months. 

(c) An employee may elect to proceed direct to any point 
south of the 26th parallel in Western Australia, provided that 
travel will only be approved to a point not further south than 
Perth; provided further that where special circumstances 
exist, approval may be given for the concession to apply to 
other destinations. 

(d) The concession shall be available in the following 
manner— 

(i) a return air fare for the employee and his/her 
dependants to Perth; or 

(ii) full motor vehicle allowance for the car trip at the 
rates prescribed in Clause 17.—Fares and Trav- 
elling Allowances of this award, provided that 
reimbursement shall not exceed the cost of a 
return air fare to Perth for the employee and 
dependants. 

(e) An employee, who has less than 12 months of service 
in the abovementioned area and who is required to proceed 
on annual leave to suit the convenience of the employer, 
shall be entitled to the provisions of paragraph (d) hereof. 

(f) Paid Travelling Time 
(i) In the case of travel as described in subparagraph 

(d)(i) hereof, one day, each way, travelling time 
shall be paid for as though worked. 

(ii) In the case of travel as described in subparagraph 
(d)(ii) hereof, employees shall be entitled to the 
following travelling time, paid for as though 
worked— 
— employees stationed north of the 20th degree 

parallel—2.5 days each way; or 
— for the remainder—two days each way 

(g) The mode of travel shall be at the discretion of the 
employer. 

(h) A travel concession, not utilised within 12 months of 
becoming due, will lapse. 

(i) Part-time employees are entitled to travel concessions 
pursuant to this clause on a pro-rata basis according to the 
number of hours normally worked. 

20.—Introduction of Change. 
(1) (a) Where an employer has made a definite decision 

to introduce major changes in production, programme, 
organisation, structure or technology that are likely to have 
significant effects on employees, die employer shall notify 
the employees who may lie affected by the proposed changes 
and the Union. 

(b) "Significant effects" include termination of employ- 
ment, major changes in the composition, operation or size 
of the employer's workforce or in the skills required; the 
elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; 
the need for retraining or transfer of employees to other work 
or locations and restructuring of jobs. Provided that where 
the award make provision for alteration of any of the matters 
referred to herein an alteration shall be deemed not to have 
significant effect. 

(2) (a) The employer shall discuss with the employees 
affected and the Union, inter alia, the introduction of the 
changes referred to in subclause (1) hereof, the effects the 
changes are likely to have on employees, measures to avert 
or mitigate the adverse effects of such changes on employees 
and shall give prompt consideration to matters raised by the 
employees and/or the union in relation to the changes. 

(b) The discussion shall commence as early as practicable 
after a firm decision has been made by the employer to make 
the changes referred to in subclause (1) hereof. 

(c) For the purposes of such discussion, the employer 
shall provide to the employees concerned and the Union, all 
relevant information about the changes including the nature 
of the changes proposed; the expected effects of the changes 
on employees and any other matters likely to affect 
employees provided that any employer shall not be required 
to disclose confidential information the disclosure of which, 
would be inimical to their interests. 

21.—Award Modernisation. 
(1) The parties are committed to modernising the terms 

of their awards so that they provide for more flexible and 
efficient working arrangements, enhance productivity, im- 
prove the quality of working like, skills and job satisfaction 
and assist positively in the restructuring process. 

(2) In conjunction with testing the new award structure, 
the Union is prepared to discuss all matters raised by the 
employers for increased flexibility and efficiency. As such 
any discussion with the employers must be premised on the 
understanding that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any 
agreement. 

(e) Agreements are to be submitted for ratification by 
the Commission. 

(f) The dispute settlement procedure will apply if 
agreement cannot be reached on a particular issue. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, 
no party will oppose that award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

22.—Training and Skills Acquisition. 
(1) Establishment of Skill Level 

(a) The parties to this Award shall determine the 
appropriate range of skills applicable to each 
classification level contained in the relevant 
wages clause of their award. 

(b) Each employee shall be paid the wage rate 
specified for a classification level defined in 
accordance with paragraph (l)(a). 

(c) Where the employee is required to apply skills 
which in total or in part correspond to the skills 
required of a higher classification than that to 
which they are appointed, the employee shall 
receive the rate of pay corresponding to that 
higher classification, in accordance with the 
higher duties/mixed functions clauses of the 
relevant award in Schedule C of this award. 

Such higher rate of pay shall be payable for the 
duration of the application of the higher level of 
skills, in accordance with the higher duties/mixed 
functions clauses of the relevant award in Sched- 
ule C of this award. 

(d) The level of skills possessed by each employee 
shall be determined by training standards, certifi- 
cation and experience in accordance with sub- 
clauses (2) and (3) of this clause. 

(e) "Experience" for the purposes of this clause, 
means skills gained in an industry or occupation 
or away from work and which are recognised 
within the classification structure. 

(2) Training Standards: 
(a) Where relevant training standards have been 

developed by the statutory State Training Author- 
ity, those standards shall be adopted in respect of 
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matters relating to training in the industries and 
callings covered by this award. 

(b) Where relevant national training standards have 
been registered by the National Training Board, 
those standards shall be adopted in respect of 
matters relating to training in the industries and 
callings covered by this award. 

(c) Where relevant training standards have not been 
developed by the statutory State Training Author- 
ity or registered by the National Training Board, 
the parties to this award shall establish the 
standards to be adopted with respect of matters 
relating to training in the industries and callings 
covered by this award. 

(d) "Training standards" for the purposes of this 
clause shall include, but not be limited to, the 
following: 

(i) the standards and competencies of skills 
required for each calling; 

(ii) curricula development; 
(iii) training courses; 
(iv) articulation and accreditation requirements 

for both on and off the job training; 
(v) on the job training guidelines. 

(3) Training Standards, Vocational Education and Ac- 
creditation: 

All training and vocational education for the purpose of 
imparting skill corresponding to the classification structure 
of the relevant award in Schedule B shall be: 

(a) consistent with the training standards established 
in accordance with subclause (2): 

(b) of a form which is recognised for the purpose of 
attainment or contributory towards the attainment 
of an accredited vocational educational qualifica- 
tion; and 

(c) accredited by the statutory State Training Author- 
ity; or 

(d) in the absence of the statutory State Training 
Authority, agreed by the parties to this award as 
adequate in meeting the requirements of this 
subclause (3). 

23.—Witness and Jury Service. 
(1) An employee subpoenaed or called as a witness to give 

evidence in any proceeding shall as soon as practicable 
notify the manager/supervisor who shall notify the chief 
executive officer. 

(2) Where an employee is subpoenaed or called as a 
witness to give evidence in an official capacity that 
employee shall be granted by the chief executive officer 
leave of absence with pay, but only for such period as is 
required to enable the employee to carry out duties related 
to being a wimess. If the employee is on any form of paid 
leave, the leave involved in being a witness will be 
reinstated, subject to the satisfaction of the chief executive 
officer. The employee is not entitled to retain any witness 
fee but shall pay all fees received into Consolidated Revenue 
Fund. The receipt for such payment with a voucher showing 
the amount of fees received shall be forwarded to the chief 
executive officer. 

(3) An employee subpoenaed or called as a witness to give 
evidence in an official capacity shall, in the event of 
non-payment of the proper witness fees or travelling 
expenses as soon as practicable after the default, notify the 
chief executive officer. 

(4) An employee subpoenaed or called as a witness on 
behalf of the Crown, not in an official capacity shall be 
granted leave with full pay entitlements. If the employee is 
on any form of paid leave, this leave shall not be reinstated 
as such witness service is deemed to be part of the 
employee's civic duty. The employee is not entifled to retain 
any witness fee but shall pay all fees received into 
Consolidated Revenue Fund. 

(5) An employee subpoenaed or called as a witness under 
any other circumstances other than specified in subclauses 

(2) and (4), shall be granted leave of absence without pay 
except when the employee makes an application to clear 
accrued leave in accordance with award provisions. 

(6) An employee required to serve on a jury shall as soon 
as practicable after being summonsed to serve notify the 
supervisor/manager who shall notify the chief executive 
officer. 

(7) An employee required to serve on a jury shall be 
granted by the chief executive officer leave of absence on 
full pay, but only for such period as is required to enable the 
employee to carry out duties as a juror. 

(8) An employee granted leave of absence on full pay as 
prescribed in subclause 6 is not entitled to retain any juror's 
fees but shall pay all fees received into Consolidated 
Revenue Fund. The receipt for such payment shall be 
forwarded with a voucher showing the amount of juror's 
fees received to the chief executive officer. 

24.—Liberty to Apply. 
Liberty is reserved to the Union to make application to 

vary this award during the term of the award with respect 
to provisions on: 

Sick leave 
Public holidays 
Long service leave 
Short leave 
Dispute settlement procedures 
Consultative mechanisms 
Employees living north of 26 degrees south latitude 
Part time employees 
Schedule B: List of Respondents 

Schedule A—Parties to Award. 
Federated Miscellaneous Workers' Union of Australia, 
WA Branch 
61 Thomas Street 
SUBIACO WA 6008 

Schedule B—List of Respondents. 
PART A 

The Board of Management 
Albany Regional Hospital 
Elizabeth Street 
ALBANY WA 6330 
The Board of Management 
Armadale-Kelmscott District Hospital 
Albany Highway 
ARMADALE WA 6112 
The Board of Management 
Aston Recovery Hospital 
79 Colin Street 
WEST PERTH WA 6005 
The Board of Management 
Bentley Hospital 
Mills Street 
BENTLEY WA 6102 
The Board of Management 
Bridgetown District Hospital 
BRIDGETOWN WA 6255 
The Board of Management 
Broome District Hospital 
BROOME WA 6725 
The Board of Management 
Bruce Rock Memorial Hospital 
1 Buller Road 
BRUCE ROCK WA 6418 
The Board of Management 
Bunbury Regional Hospital 
Blair Street 
BUNBURY WA 6230 
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The Board of Management 
Carnarvon Regional Hospital 
Cleaver Street 
CARNARVON WA 6701 
The Board of Management 
Corrigin District Hospital 
CORR1GIN WA 6375 
The Board of Management 
Dampier District Hospital 
DAMPIER WA 6713 
The Board of Management 
Derby Regional Hospital 
DERBY WA 6728 
The Board of Management 
Esperance District Hospital 
Hicks Street 
ESPERANCE WA 6450 
The Board of Management 
Fremantle Hospital 
5 Alma Street 
FREMANTLE WA 6160 
The Board of Management 
Geraldton Regional Hospital 
Shenton Street 
GERALDTON WA 6530 
The Board of Management 
Harvey District Hospital 
Hayward Street 
HARVEY WA 6220 
The Board of Management 
Kalamunda District Community Hospital 
Hardie Road 
KALAMUNDA WA 6076 
The Board of Management 
Kalgoorlie Regional Hospital 
KALGOORLIE WA 6430 
The Board of Management 
King Edward Memorial Hospital 
Bagot Road 
SUBIACO WA 6008 
The Board of Management 
Margaret River District Hospital 
Wallcliff Road 
MARGARET RIVER WA 6285 
The Board of Management 
Mount Henry Hospital 
Cloister Avenue 
COMO WA 6152 
The Board of Management 
Mukinbudin District Hospital 
MUKINBUDIN WA 6479 
The Board of Management 
Murray District Hospital 
McKay Street 
PINJARRA WA 6208 
The Board of Management 
Narrogin Regional Hospital 
Williams Road 
NARROGIN WA 6312 
The Board of Management 
North Midlands District Hospital 
Three Springs Hospital 
THREE SPRINGS WA 6519 
The Board of Management 
North am Regional Hospital 
NORTHAM WA 6401 
The Board of Management 
'Numbala-Nunga' 
Derby Nursing Home 
DERBY WA 6728 
The Board of Management 
Ord Street Hospital 
15 Ord Street 
WEST PERTH WA 6005 

The Board of Management 
Osbome Park Hospital 
Osbome Place 
STIRLING WA 6021 
The Board of Management 
Perth Dental Hospital 
196 Goderich Street 
PERTH WA 6000 
The Board of Management 
Port Hedland Regional Hospital 
Kingsmill Street 
PORT HEDLAND WA 6721 
The Board of Management 
Princess Margaret Hospital 
Thomas Street 
SUBIACO WA 6008 
The Board of Management 
Quo Vadis Hospital 
Admiral Road 
BYFORD WA 6201 
The Board of Management 
Rockingham-Kwinana District Hospital 
Elanora Drive 
ROCKINGHAM WA 6168 
The Board of Management 
Royal Perth Hospital 
Wellington Street 
PERTH WA 6000 
The Board of Management 
Sandstone Nursing Post 
SANDSTONE WA 6639 
The Board of Management 
Sir Charles Gairdner Hospital 
Verdun Street 
NEDLANDS WA 6009 
The Board of Management 
Southern Cross District Hospital 
SOUTHERN CROSS WA 6426 
The Board of Management 
Sunset Hospital 
Beatrice Road 
DALKEITH WA 6009 
The Board of Management 
Swan District Hospital 
Eveline Road 
MIDDLE SWAN WA 6056 
The Board of Management 
Tambellup Nursing Post 
Taylor Street 
TAMBELLUP WA 6320 
The Board of Management 
The Lakes Hospital 
189 Royal Street 
EAST PERTH WA 6004 
The Board of Management 
Warren District Hospital 
Hospital Avenue 
MANJIMUP WA 6258 
The Board of Management 
Woodside Maternity Hospital 
180 Dalgety Street 
FREMANTLE WA 6160 

PART B 
Hon. Minister for Planning; Heritage 
8th Floor, May Holman Centre 
32 St George's Tbrrace 
PERTH WA 6000 
Hon. Minister for Water Resources, Local Government 
9th Floor, Grain Pool Building 
172 St George's Tbrrace 
PERTH WA 6000 



Hon. Minister for Mines, Lands 
14th floor. Capita Centre 
197 St George's Tfcrrace 
PERTH WA 6000 
Hon. Minister for Resources Development, Energy 
20th Floor, Capita Building 
197 St George's Tferrace 
PERTH WA 60)0 
Attorney General; Minister for Women's Interests, 
Parliamentary and Electoral Affairs 
18 th Floor, Allendale Square 
77 St George's Tbtxace 
PERTH WA 6000 
Hon. Premier; Treasurer; Minister for Public Sector 
Management 
19th floor, Capita Centre 
197 St George's Terrace 
PERTH WA 60)0 
Hon. Minister for Education, Employment and Training 
10th Floor, London House 
214 St George's Tferrace 
PERTH WA 6000 
Hon. Minister for Health, the Arts, Consumer Affairs 
3rd Floor, 'C Block 
189 Royal Street 
EAST PERTH WA 6004 
Hon. Minister for Environment, Aboriginal Affairs, 
Disability Services 
12th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 
Hon. Minister for Tourism, Housing, Sport and Recrea- 
tion 
7th Floor 
32 St George's Tferrace 
PERTH WA 6000 
Hon. Minister for Finance, Racing and Gaming 
11th Floor, London House 
214 St George's Tferrace 
perth wa em 
Hon. Deputy Premier; Minister for Commerce and Trade 
28th Floor, Capita Centre 
197 St George's Tferrace 
PERTH WA 6000 
Hon. Minister for Police; Emergency Service 
13th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6000 
Hon. Minister for Labour Relations; Works, Services, 
Multicultural and Ethnic Affairs 
13th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 
Hon. Minister for Transport 
12th Floor, Dumas House 
Havelock Street 
WEST PERTH WA 6005 
Hon. Minister Primary Industry; Fisheries 
20th Floor 
221 St George's Tferrace 
PERTH WA 6000 
Hon. Minister for Community Development, the Family, 
Seniors 
2nd Floor, 'C Block 
189 Royal Street 
EAST PERTH WA 6004 

PART C 
The Board of the Art Gallery 
Perth Cultural Centre 
PERTH WA 6000 
Country High Schools Hostels Authority 
87 Adelaide Tferrace 
PERTH WA 6000 

The Executive Officer 
Department of Conservation and Land Management 
50 Hayman Road 
COMO WA 6151 
Hedland College 
Forrest Close 
SOUTH HEDLAND WA 6722 
The General Manager 
Homeswest 
Homeswest Centre 
99 Plain Street 
PERTH WA 6000 
Kalgoorlie College 
Cassidy Street 
KALGOORLIE WA 6430 
Karratha College 
Millstream Road 
KARRATHA WA 6714 
The Library Board of Western Australia 
Alexander Library Building 
Perth Cultural Centre 
PERTH WA 6000 
The Western Australian Meat Commission 
(Robbs Jetty Division) 
Robbs Jetty 
COOGEE WA 6166 
Metropolitan Market Trust 
280 Bannister Road 
CANNING VALE WA 6155 
Western Australian Mint 
310 Hay Street 
PERTH WA 6000 
The Trustees of the Western Australian Museum 
Francis Street 
PERTH WA 6000 
Police Department 
2 Adelaide Tferrace 
PERTH WA 60)0 
The General Manager 
State Government Insurance Commission 
Atrium 
170 St George's Tferrace 
PERTH WA 6000 
Zoological Gardens Board 
Labouchere Road 
SOUTH PERTH WA 6151 

Schedule C—List of Awards and Agreements. 
Child Care Workers (Education Department) Award No. 

A 20 of 1984 
Childrens Services (Government) Award 1989 No. A29 

& PSA A 29A of 1985 
Cleaners and Caretakers (Government) Award, 1975 No. 

32 of 1975 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement 1967 No. AG 9 of 1967 
Community Welfare Department Hostels Award 1983 

No. A27 of 1981 
Country High Schools Hostels Award, 1979 No. R 7A of 

1979 
Cultural Centre Award 1987 No. A28 of 1988 
Enrolled Nurses and Nursing Assistants (Government) 

Award No. R 7 of 1978 
Gardners (Government) 1986 Award No. 16 of 1983 
Health Workers—Community and Child Health Services 

Award, 1980 No. R 21 of 1979 
Hospital Employees' (Perth Dental Hospital) Award 1971 

No. 4 of 1970 
Hospital Laundry and Linen Service (Government) 

Award, 1982 No. A 36 of 1981 
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Hospital Workers (Government) Award No. 21 of 1966 

Mental Health Rehabilitation Assistants Award, 1965 No. 
36 of 1965 

Rangers (National Parks) Consolidated Award 1987 No. 
A 17 of 1981 

Recreation Camps (Department for Sport and Recreation) 
Award No. A28 of 1985 

Teachers' Aides' Award, 1979 No. R 4 of 1979 

Teachers' (Kindergartens) Award 1964 No. 22 of 1963 

Western Australian Mint Security Officers' Award 1988 
No. A5 of 1988 

Ward Assistants (Mental Health Services) Award 1966 
No. 35 of 1966 

Zoological Gardens Employees Award 1969 No. 29 of 
1969 

PRINTING (COMMUNITY NEWSPAPER GROUP) 
(ENTERPRISE BARGAINING) AGREEMENT 1992 

No. AG 14 of 1993 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Printing and Kindred Industries Union 

and 

Community Newspapers Group and Others 

No. AG 14 of 1993. 

Printing (Community Newspaper Group) (Enterprise 
Bargaining) Agreement 1992 

COMMISSIONER J.A. NEGUS. 

14 May 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 14 of 1993. 

HAVING heard Mr R. Knox on behalf of the Applicant and 
Mr W. Grant on behalf of the Respondents, and by consent 
the Commission, being satisfied that the Agreement 
complies within the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

QUADRIPLEGIC CENTRE AWARD 
No. A 1 of 1993 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Paraplegic Quadriplegic Association of WA Incorporated 
No. A 1 of 1993. 

COMMISSIONER C.B. PARKS. 
8 June 1993. 

Order. 
HAVING heard Mr D.J. Kelly on behalf of the Applicant 
and Mr M.A. O'Connor on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
hereby makes the following Award which shall take effect 
on and from the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule 

L—Title. 
The Award shall be known as the Quadriplegic Centre 

Award. 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31 st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Hours 
8. Spread of Shifts 
9. Rosters 

10. Contract of Service 
11. Record 
12. Right of Entry 
13. Notices 
14. Overtime 
15. Shift Work 
16. Higher Duties Allowance 
17. Public Holidays 
18. Sick Leave 
19. Maternity Leave 
20. Annual Leave 
21. Compassionate Leave 
22. Long Service Leave 
23. Protective Equipment 
24. Provision of First Aid Appliances 
25. Part-time Employees 
26. Payment of Wages 
27. Wages 
28. Deduction of Union Subscriptions 
29. Trade Union Training Leave 
30. Leave to Attend Union Business 
31. Paid Leave for English Language Training 
32. Introduction of Change 
33. Dispute Settlement Procedures 
34. Liberty to Apply 

Schedule A—Named Parties 
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3.—Scope. 
This award shall apply to all employees of the Board of 

Management of the Quadriplegic Centre employed in the 
classifications contained in Clause 27.—Wages, and to the 
Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch. 

4.—Area. 
This award shall have effect throughout the State of 

Western Australia. 
5.—Term. 

The term of this award shall be for a period of 12 months 
from the date hereof. 

6.—Definitions. 
(1) "Nursing Assistant" means an employee, other than 

one registered pursuant to the provisions of the Nurses Act 
1968 or one who is in training for the purpose of such 
registration, whose substantial employment in terms of the 
purpose to be achieved by it is the provision of, but not 
limited to, nursing care to persons. 

(2) "Nursing Care" means: 
(a) giving assistance to a person who because of 

disability is unable to maintain his bodily needs 
without frequent assistance; or 

(b) carrying out tasks which are directly related to the 
maintenance of a person's bodily needs where that 
person because of disability is unable to cany out 
those tasks for himself/herself; or 

(c) assisting a person registered pursuant to the 
provisions of the Nurses Act 1968 to carry out the 
work described in paragraphs (a) or (b) hereof or 
any other work directly related to a person's care. 

The term does not include work related to a person's care 
where that work does not involve personal contact with that 
person. 

(3) "Enrolled Nurse Level One" means a Registered 
Enrolled Nurse registered as such pursuant to the Nurses 
Act, 1968 as amended and who would not be classified as 
a Level 2 or Level 3 if employed pursuant to the Enrolled 
Nurse and Nursing Assistants (Government) Award No. 21 
of 1966. 

(4) "Rostered Employee" means an employee for whom 
the ordinary hours of work may include work on a Sunday. 

(5) "Part-Time Employee" means an employee engaged 
on a weekly contract of service for less ordinary hours per 
week or fortnight than those prescribed by Clause 7.— 
Hours, of this award. 

(6) "Casual Employee" means an employee engaged for 
a period of less than one month. 

(7) "Tradesperson Cook" means an employee employed 
in cooking who possesses recognised qualifications in the 
trade of cooking. 

(8) "Accrued Day(s) Off" means the paid day(s) off 
accruing to an employee resulting from an entitlement to the 
38 hour week as prescribed in Clause 7.—Hours, of this 
award. 

(9) "Union" means the Federated Miscellaneous Work- 
ers' Union of Australia, Hospital, Service & Miscellaneous, 
W.A. Branch. 

(10) "Commission" means the Western Australian 
Industrial Relations Commission. 

(11) "Senior Food Service Attendant" means an em- 
ployee who is responsible for the supervision of food 
services, staff and other duties associated with the Centre 
pantry and/or kitchen. 

(12) "Foul Linen" in this award, means linen which has 
become soiled through contact with blood, excreta or other 
offensive or foul bodily substances. 

7.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week over any five days of the week, worked over 
any one of the following cycles. 

(a) A four week cycle of nineteen days of eight hours 
each with 0.4 of one hour each day worked 

accruing as an entitlement to take the twentieth 
day in each cycle as a day off and paid for as 
though worked. 

(b) Actual hours of 76 hours over nine days per 
fortnight with the tenth day to be taken as an 
unpaid rostered day off. 

(c) Actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 
For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee. 
Notwithstanding the provisions of paragraph (c) 
where an employer and employee mutually agree 
Accrued Days Off may be taken in single day 
absences. 

(2) In addition to subclause (1), by agreement between the 
employer and the Union a work cycle of 38 hours per week 
or 76 hours per fortnight or any other method agreed may 
be worked. 

(3) Any major change in rostering arrangements designed 
to improve productivity, efficiency and cost effectiveness in 
the workplace may be implemented through the following 
process: 

(a) Any proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned and to the Union who will consider 
them. 

(b) The affected parties (i.e. site management and 
employees) will then consult with each other with 
a view to agreeing to the proposed roster. 
Provided that where the majority of employees 
affected by the proposed change agree, the Union 
will not unreasonably withhold its agreement. 

(c) Where agreement cannot be reached, the issues 
will be referred to the Western Australian Indus- 
trial Relations Commission for conciliation and, 
if necessary, arbitration. 

(4) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take off 
for another day in which case the Accrued Day Off shall 
become an ordinary working day. 

(5) Subject to the provisions of this clause where 
practicable, the ordinary hours of work shall be rostered over 
not more than six consecutive days. 

(6) The provisions of this clause apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. In circumstances 
where less than twenty hours per week are worked an 
employer may pay an employee for all hours actually 
worked at an hourly rate based on a 38 hour week in lieu 
of accrual of Accrued Days Off. 

(7) In respect of Enrolled Nurses and Nursing Assistants 
the following shall also apply: 

(a) (i) An employee changing from night duty to 
day duty, or from day duty to night duty shall 
be free from duty during the 20 hours 
immediately preceding the commencement 
of the changed duty. 

(ii) An employee changing from evening duty to 
day duty shall not be required to commence 
such duty until a period of nine and one half 
hours has elapsed since ceasing evening duty. 

(b) An employee other than one engaged to work 
part-time shall not be required to work a combina- 
tion of shifts exceeding the following: 

(i) In the case of a weekly roster; all night, day 
or evening shifts, or both day and evening 
shifts. 
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(ii) In the case of a fortnightly roster; all night, 
day or evening shifts or both day and evening 
shifts in either or both halves of the roster. 

(c) The provisions of paragraphs (a) and (b) shall not 
apply if the employee is required to perform duty 
to enable the services of the Centre to be carried 
on when an employee is absent from duty or in an 
emergency or where the employer and the Union 
mutually agree to vary the provisions of this 
subclause. 

(d) (i) No employee shall be required to work in 
excess of five duties per week or 10 duties 
per fortnight except as provided by subpara- 
graphs (ii) and (iii) of this paragraph. 

(ii) By mutual agreement between the employer 
and the Union the scale of duties for 
employees working night duty can be varied 
to four duties per week or eight duties per 
fortnight. 

(iii) An employee may be required to work on any 
off day in the case of an emergency and such 
time shall be paid for in accordance with 
Clause 14.—Overtime, of this award. 

(e) Where an employee is required to travel as part of 
his/her duty such travelling time shall be consid- 
ered as part of his/her working time and there shall 
be no reduction in respect thereof. 

(f) Subject to subclause (8) of this clause employees 
on day duty shall, where practicable, be allowed 
two days' continuous time off duty per week, and 
those on night duty shall, where practicable, be 
allowed two days' continuous time off duty each 
week or four days' continuous time off duty per 
fortnight. Provided that where the days off duty 
as specified are missed and not taken within four 
weeks, equivalent time shall be added to the 
annual leave of the employee. 

(8) Morning and afternoon tea shall be provided by the 
employer. The time allowed for such break shall not exceed 
seven minutes which shall be taken when convenient to the 
employer without deduction of pay for such time. 

(9) Any dispute between an employer and the Union 
concerning rostering of employees and the operation of this 
clause shall be referred to the Western Australian Industrial 
Relations Commission. 

8.—Spread of Shifts. 
(1) This clause shall apply to all employees except 

Enrolled Nurses and Nursing Assistants. 
(2) Subject to the provisions of subclauses (3) and (4) 

hereof the spread of shifts shall mean the total period of time 
which elapses from the time the employee signs on duty at 
the commencement of the shift and the time the employee 
signs off duty at the completion of the shift. 

(3) The spread of shift shall not exceed 10 hours provided 
that a spread in excess of 10 hours, but not exceeding 11.5 
hours may be worked where the shorter spread cannot be 
worked without additional staff and/or expense. 

(4) No more than three breaks shall be allowed in any one 
shift, including meal breaks, provided that the maximum 
period worked between breaks in the shift shall be five 

9.—Rosters. 
(1) A roster of the working hours shall be exhibited in 

such place as it may conveniently and readily be seen by 
each employee concerned. The roster shall be posted not less 
than 48 hours preceding the day on which the roster 
commences. The roster shall be available to the Union 
Secretary or his/her nominee for inspection at all reasonable 
times. 

(2) The roster shall set out the time each employee starts 
and finishes each shift, and also each unpaid break, except 
meal breaks, in the shift together with the days each 
employee is rostered off duty. 

(3) Except at the change of roster, no employee shall be 
rostered for duty until at least 10 hours have elapsed from 
the time his/her previous rostered shift ended. This clause 
shall not apply to Enrolled Nurses or Nursing Assistants. 

(4) Subject to subclause (5) of this clause and notwith- 
standing the provisions of subclause (3) of this clause the 
roster may only be altered on account of a contingency 
which the employer could not have reasonably foreseen. 
Such altered time shall then become the rostered time. 

(5) No alteration shall be made to the roster in accordance 
with subclause (4) of this clause unless the employee 
concerned is notified before the conclusion of his/her 
rostered shift immediately before the changed shift, or on 
the day before the changed shift commences. 

(6) A roster for Accrued Days Off shall be posted at least 
four weeks before the time it comes into operation. 

(7) A roster for Accrued Days Off may allow an employee 
to take Accrued Days Off before they become due. 

(8) Meal breaks shall be for a period of at least 30 minutes 
but not greater than one hour for each meal and shall not be 
counted as time worked except - 

(a) where an Enrolled Nurse is called on duty during 
a meal time. Such time worked shall be counted 
in the hours of duty. 

10.—Contract of Service. 
(1) Subject as hereinafter provided no employee shall 

have his/her services terminated unless he/she has received 
14 days' previous notice of his/her termination or pay for 
such period in lieu thereof. 

(2) No employee shall, without the consent of the 
employer, resign without first having given 14 days' 
previous notice of his/her intention to do so, and in the 
absence of such notice, the employer may withhold holiday 
or other pay up to the amount of 14 days' wages. 

(3) The employer may at any time without prior notice 
dismiss an employee for misconduct, and such employee 
shall be entitled to a written statement as to the reason for 
the dismissal within 24 hours. In such a case, wages shall 
be paid up to the time of dismissal. 

(4) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself/herself for duty, except where such 
absence from work is due to illness and comes within the 
provisions of Clause 18.—Sick Leave, or such absence is on 
account of holidays to which the employee is entitled under 
the provisions of this award and have been approved. 

(5) Subclauses (1) and (2) shall not apply to casual 
employees. One day's notice shall be sufficient to terminate 
the services of a casual, except where such an employee is 
dismissed for misconduct. 

11.—Record. 
(1) The employer shall maintain a record containing the 

following information: 
(a) the name and address given by each employee 

subject to this award; 
(b) the date of birth of employees employed as 

juniors; 
(c) the date on which each employee commenced 

employment with the employer; 
(d) the classification of each employee and whether 

full-time, part-time or casual; 
(e) daily start and finish times including unpaid 

breaks; 
(f) the total number of hours worked each week; 
(g) wages details for each employee including the 

hourly rate, overtime paid, allowances and any 
deductions made therefrom. 

(2) The record shall be kept at one establishment and in 
date order so that inspections referred to in subclause (3) 
hereof may be made; 

(a) from Monday to Friday between 8.30 am and 4.00 
pm or at any other time agreeable to the employer 
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with respect to any period in the twelve months 
preceding the date of inspection; 

(b) after 48 hours notice to the employer from 
Monday to Friday between 8.30 am and 4.00 pm 
or at any other time agreeable to the employer 
with respect to any period previous to twelve 
months preceding the date of inspection but not 
exceeding six years. 

(3) The employer shall make available the record for 
inspection by a duly accredited representative of the Union. 
The representative shall be allowed such facilities that are 
reasonably required to allow the inspection of and copying 
of the record. This shall include the use of a photocopier if 
one is on the premises. 

(4) The employer shall permit any employee to inspect, 
during breaks, the record in respect of their own employ- 
ment. This shall apply to records in relation to any period 
in the twelve months preceding the date of inspection. 

(5) Records required to be kept by this clause shall be 
passed on to any succeeding employer in the event that the 
business is sold or transmitted. Both the preceding and the 
succeeding employer shall be responsible for the transfer. 

(6) Where an employer normally keeps the record more 
than 35 kilometre from the GPO Perth the Union may by 
written request have the employer send a copy of a part of 
the record to the Union Offices. The employer shall provide 
the record within 7 days of receiving the Union's request 

12.—Right of Entry. 
The Union Secretary, or a duly accredited representative 

of the Union shall be entitled to reasonable access to any 
place or any premises where employees are employed at any 
time during normal working hours or where overtime is 
being worked, for the purpose of interviewing employees, 
checking on wage records, award breaches or safety 
conditions or regulations provided they do not unduly 
interfere with the work being performed by employees and 
provided that they present themselves to a representative of 
management prior to pursuing their union duties. 

13.—Notices. 
(1) Reasonable space shall be provided on a noticeboard 

in an easily accessible place, for the purpose of posting 
Union approved material. In multi-workplace premises more 
than one noticeboard shall be provided. 

(2) The employer shall also place an up-to-date copy of 
this award on noticeboards. 

14.—Overtime. 
Part A 

Enrolled Nurses and Nursing Assistants: 
(1) Except as hereinafter provided, all time worked in 

excess of the ordinary working hours prescribed in Clause 
7.—Hours or Clause 25.—Part-Time Employees of this 
award shall be overtime and shall be paid for at time and 
one half for the first two hours and double time thereafter. 

(2) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided in Clause 7.—Hours or Clause 25.—Part- 
Time Employees shall be paid for at the rate of double time. 

(3) An employee recalled to work shall be paid a 
minimum of two hours at overtime rates and for all 
reasonable expenses incurred in returning to work. 

(4) Where the employee and the employer so agree, time 
off in lieu of payment for overtime may be allowed 
proportionate to the payment to which he/she is entitled. 
Such time off to be taken at the convenience of the Centre 
provided that: 

(a) such time off is in unbroken periods according to 
each period of overtime worked; and 

(b) the overtime is made up within 28 days from the 
time when it became due, except where it arises 
from the changeover from night duty to day duty, 
or day duty to night duty. 

(5) Where an employee has not been notified the previous 
day or earlier that he/she is required to work overtime the 

employer shall ensure that employees working such over- 
time for an hour or more shall be provided with any of the 
usual meals occurring during such overtime or be paid $5.40 
each meal. 

(6) (a) When overtime work is necessary it shall, wher- 
ever reasonably practicable be so arranged that 
that employee has at least 10 consecutive hours off 
duty between the work of successive days. 

(b) An employee who works so much overtime 
between the termination of his/her ordinary work 
on one day and the commencement of his/her 
ordinary work on the next day that he/she has not 
at least 10 consecutive hours off duty between 
those times shall, subject to this paragraph, be 
released after completion of such overtime until 
he/she has had 10 consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

(c) If, on the instructions of the employer, such 
employee resumes or continues work without 
having had such 10 consecutive hours off duty, 
he/she shall be paid at double rates until he/she is 
released from duty for such period and he/she 
shall then be entitled to be absent until he/she has 
had 10 consecutive hours off duty without loss of 
pay for ordinary working time occurring during 
such absence. 

(d) The provisions of this subclause shall apply in the 
case of shift employees who rotate from one shift 
to another, as if eight hours were substituted for 
10 hours when overtime is worked: 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift employee does not report for 

duty; or 
(iii) where a shift is worked by arrangement 

between the employees themselves. 

Part B 
All other employees: 
(1) Overtime shall mean all time worked beyond or in 

excess of the ordinary rostered hours of duty prescribed in 
Clause 7.—Hours or Clause 25.—Part-Time Employees of 
this award on any day the employee is rostered on duty, and 
except as hereinafter provided shall be paid for at the rate 
of time and one half for the first two hours and double time 
thereafter. Such rates shall be calculated on an employee's 
hourly award rates and shall be paid in addition to the 
weekend or shift rates as the case may be. 

Provided that in the case of overtime worked on a public 
holiday the time worked shall be paid for at the rate of time 
and one half in addition to the employee's ordinary hourly 
award rate. 

(2) In lieu of payment for overtime, and by agreement 
between the employees and the employer, time off equiva- 
lent to the time worked may be granted when overtime is 
occasioned through the failure of another employee to report 
for duty, except where a full additional shift is required when 
overtime rates shall apply. 

(3) All work performed by rostered employees on any day 
on which they are rostered off duty or days worked in excess 
of those provided in Clause 7.—Hours or Clause 25.—Part- 
Time Employees, shall be paid for at the rate of double time, 
except where such day is a public holiday when double time, 
and one half shall be paid. 

(4) Where an employee is required to work overtime and 
such overtime is worked for a period of at least two hours 
in excess of the required daily hours of work, the employee 
shall be provided with a meal free of cost, or shall be paid 
the sum of $5.40 as meal money. 

This subclause shall not apply where the employee has 
been advised of the necessity to work overtime on the 
previous day. 

(5) An employee who has completed his/her usual hours 
of duty and has left the job and who is recalled to work after 
the usual ceasing time, shall be paid a minimum of three 
hours at overtime rates. 
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(6) (a) Overtime rates prescribed by this clause shall not 
apply until after eight hours have been worked on 
each day or in the case of part-time employees 
until after the ordinary rostered hours worked on 
that day. 

(b) Provided that where the agreed length of shift is 
extended past eight hours per day in accordance 
with subclause (1) of Clause 7.—Hours of this 
award, overtime shall be payable for time worked 
in excess of the rostered shift. 

15.—Shift Work. 
Enrolled Nurses and Nursing Assistants 

(1) (a) Subject to subclause (2) of this clause where on 
any day an employee commences his/her ordinary 
hours of work before 4.00 am or after 12 noon, 
he/she shall be paid a loading of $1.51 per hour 
or pro rata for part thereof in addition to his/her 
ordinary rate of wage. 

(b) The provisions of paragraph (a) of this subclause 
do not apply to an employee who on any day 
commences his/her ordinary hours of work after 
12.00 noon and completes those hours before 6.00 
pm on that day. Provided that employees in receipt 
of shift allowance shall not have that allowance 
decreased by the operation of this subclause. 

(c) Where an employee works a broken shift each 
portion of that shift shall be considered a separate 
shift for the purpose of this clause. Provided that 
a shift broken by a meal break of one hour or less 
shall not constitute a broken shift. 

(2) (a) A loading of $2.26 per hour or pro rata for part 
thereof shall be paid to an employee in addition 
to his/her ordinary rate of wage for time worked 
on permanent afternoon or night shift. 

(b) For the purpose of this subclause an employee 
shall be deemed to have been working permanent 
afternoon or night shift where such employee 
works that shift as part of a non-rotating roster. 

(3) Subject to the provisions of subclause (5) of this clause 
work performed during ordinary hours on the weekend shall 
in addition to the ordinary rate of wage attract a loading as 
follows: 

(a) Saturday—$6.02 per hour or pro rata for part 
thereof; 

(b) Sunday— $12.04 per hour or pro rata for part 
thereof; 

(c) The rates prescribed in this subclause shall be in 
substitution for and not cumulative on the rates 
prescribed in subclauses (1) and (2) of this clause. 

(4) Where an employee's rostered hours of duty in any 
day are extended by an early start or a late finish the shift 
work or weekend rates as the case may be shall be paid for 
such additional time worked. 

(5) Where the ordinary hours of work span 12.00 midnight 
on a Friday night or Sunday night the additional payments 
for shift work and work during the weekend shall be made 
by calculating for each part of the shift according to the rate 
applicable for additional payment for shift work and work 
during the weekend as the case may be. 

16.—Higher Duties Allowance. 
(1) An employee who performs duties which carry a 

higher minimum rate than that which such employee usually 
performs shall be entitled to the higher minimum rate while 
so employed. 

(2) Notwithstanding the provisions of this clause payment 
for higher duties shall not apply to an employee required to 
act in another position whilst the permanent employee is on 
a single Accrued Day Off as prescribed by subclause (2) of 
Clause 7.—Hours, of this award. 

(3) This clause shall not apply to Enrolled Nurses or 
Nursing Assistants. 

17.—Public Holidays. 
(1) The following days or the days observed in lieu 

thereof shall subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties 
in lieu of any of the days named in this subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or a 
Monday, the holiday shall be observed on the next 
succeeding Thesday. 

(b) When any of the days observed as a holiday in this 
clause falls during a period of annual leave the 
holiday or holidays shall be observed on the next 
succeeding work day or days as the case may be 
after completion of that annual leave. 

(c) When any of the days observed as a holiday as 
prescribed in this clause falls on a day when a 
rostered employee is rostered off duty and the 
employee has not been required to work on that 
day he/she shall be paid as if the day was an 
ordinary working day or if the employer agrees be 
allowed to take a day's holiday in lieu of the 
holiday at the time mutually acceptable to the 
employer and the employee. 

(d) When any of the days observed as a holiday 
prescribed in this clause falls on a day when an 
employee is on an Accrued Day Off the employee 
shall be allowed to take a day's holiday in lieu of 
the holiday on a day immediately following the 
employee's annual leave or at a time mutually 
acceptable to the employer and the employee. 

(3) Junior workers other than Nursing Assistants shall be 
paid a percentage of the loadings prescribed in paragraph (b) 
of subclause (4) of this clause. The percentage will be as 
prescribed in subclause (2) of Clause 27.—Wages, Part B, 
for Junior Employees. 

(4) (a) An Enrolled Nurse or Nursing Assistant who 
works on any public holiday named herein shall 
be paid a loading of $6.02 per hour or pro rata for 
part thereof in addition to his/her ordinary rate of 
wage for the time worked in ordinary hours on that 
day. 

(b) Any other employee who is required to work on 
a day observed as a public holiday shall be paid 
a loading of $18.07 per hour or pro rata for part 
thereof in addition to his/her ordinary rate of wage 
or if the employee agrees be paid a loading of 
$6.02 per hour or pro rata for part thereof in 
addition to his/her ordinary rate of wage and be 
entitled to observe the holiday on a day mutually 
acceptable to the employer and employee. 

(5) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where the employee 
is on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday as prescribed by this 
clause, the employee shall be entitled to be paid for such 
holiday. 

(6) This clause shall not apply to casuals. 
(7) An employee whilst on a pubic holiday prescribed by 

this clause shall continue to accrue an entitlement to an 
Accrued Day Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours, of this award. 

(8) Enrolled Nurses and Nursing Assistants provided with 
seven weeks annual leave in accordance with Clause 
20.—Annual Leave, Part A, shall not be entitled the 
holidays "without deduction of pay" provided for in 
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subclause (1) hereof but shall be entitled to the other 
provisions referred to in this clause. 

18.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill 
health or injury for l/6th of a week's pay for each 
completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee 
leaves the service of the employer, in the event of 
the employee being entitled by service subsequent 
to the sickness in that year to a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement, prescribed in 
paragraph (a) of subclause (1) of this clause, in any accruing 
year shall be allowed to accumulate and may be availed of 
in the next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his/her 
inability to attend for work, the nature of his/her illness or 
injuiy and the estimated duration of the absence. Provided 
that such advice other than in extraordinary circumstances 
shall be given to the employer prior to the commencement 
of their shift. 

(4) No employee shall be entitled to the benefit of this 
clause unless he/she produces proof to the satisfaction of the 
employer or his/her representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and 
an employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his/her place of 
residence or a hospital as a result of his/her 
personal ill health or injury for a period of seven 
consecutive days or more and he/she produces a 
certificate from a registered medical practitioner 
that he/she was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer 
in accordance with subclause (3) of this clause if 
he/she is unable to attend for work on the working 
day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time 
he/she proceeded on annual leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 20.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 20.—Annual Leave, 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 

the Workers' Compensation and Assistance Act, 1981 nor 
to employees whose illness or injury is the result of the 
employee's own misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

(8) A rostered employee, proceeding on sick leave, shall 
be paid the shift and weekend penalties he/she would have 
received had he/she not proceeded on sick leave. 

(9) (a) An employee shall be paid the wages he/she 
would have received had he/she not proceeded on 
sick leave and shall have the accrued entitlement 
to paid sick leave reduced by the time the 
employee is absent from work on account of paid 
sick leave. 

(b) An employee shall not be entitled to claim 
payment for non-attendance on the ground of 
personal ill health or injury nor will the em- 
ployee's sick leave entitlements be reduced if such 
personal ill health or injury occurs on a day when 
an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) 
and (2) of Clause 7.—Hours, of this award. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours, of this award. 

(11) Any sick leave entitlement accumulated as at 1 
January 1985 shall be adjusted in hours in the ratio of 38 
to 40. 

19.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 
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If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which die leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it. shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 
Where such position no longer exists but there are 
other positions available, for which the employee 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3) of this clause, to the 
position which she held immediately before such 
transfer. Where such position no longer exists but 
there are other positions available for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

(12) Effect of Maternity Leave on Accrued Day Off 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards an Accrued Day 
Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours, of this award. 
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(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount of 
hours accrued towards an Accrued Day Off as 
prescribed in subclauses (1) and (2) of Clause 
7.—Hours, of the award. 

20.—Annual Leave. 
Part A 

The annual leave entitlements of Enrolled Nurses and 
Nursing Assistants shall be as follows: 

(1) Except as hereinafter provided a period of seven 
consecutive weeks' leave shall be allowed to an 
employee after each period of 12 months' contin- 
uous employment with such employer. 

(2) Prior to commencing leave, each employee shall 
be paid for that period of leave— 
(a) where an employee has worked less than the 

full-time hours per week specified in Clause 
7.—Hours, of this award over the accrual 
period for which annual leave is being taken, 
the hours for which payment is made shall be 
calculated on an average of the number of 
hours worked per week during the accrual 
period; 

(b) the rate of wage the employee would have 
received had he/she not proceeded on leave. 
In the case of rostered employees that wage 
shall include the shift work and weekend 
penalties that employee would have received 
had he/she not proceeded on leave. 
Where it is not possible to calculate the shift 
and weekend penalties the employee would 
have received the employee shall be paid the 
average of such payments made each week 
over the four weeks prior to taking leave; 
OR 

(c) for 5/7ths of that leave, the rate of wage 
shown in Clause 27.—Wages, of this awaurd 
for his/her class of work and in addition be 
paid a loading of 18.75% of that wage and for 
the remaining 2/7ths of that leave due in each 
year, be paid according to paragraph (b) of 
this subclause; 

whichever is the greater benefit to the employee. 
Provided that the loading prescribed by this 
subclause shall not apply to pro rata annual leave 
on termination. 

(3) Subject as hereinafter provided: 
(a) If after one month's continuous employment 

an employee lawfully terminates his/her 
employment or his/her employment is termi- 
nated by the employer through no fault of the 
employee, the employee shall be paid 5.11 
hours pay, (at the rate prescribed by sub- 
clause (2) of this clause) in respect of each 
completed week of continuous service for 
which annual leave has not already been 
taken. 

(b) In addition to any payment to which an 
employee may be entitled under this sub- 
clause, an employee whose employment 
terminates after the completion of a 12 
monthly qualifying period and who has not 
been allowed the leave prescribed under this 
award in respect of that qualifying period 
shall be given payment in lieu of that leave 
unless he/she has been justifiably dismissed 
for misconduct and the misconduct for which 
he/she has been dismissed occurred prior to 
the completion of that qualifying period. 

Annual leave for all other employees shall be calculated 
as follows: 

(1) Except as hereinafter provided, a period of four 
consecutive weeks' leave shall be allowed to an 

employee by his/her employer after each period of 
12 months' continuous service with such em- 
ployer. 

(2) Prior to commencing any period of annual leave 
each employee shall be paid for that period of 
leave as follows: 
(a) where an employee has worked less than the 

full-time hours per week specified on Clause 
7.—Hours, of this award over the accrual 
period for which annual leave is being taken, 
the hours for which payment is made shall be 
calculated on an average of the number of 
hours worked per week during the accrual 
period; 

(b) at the rate of wage the employee would have 
received had he/she not proceeded on leave 
including any shift and weekend penalties, 
provided that: 

(i) where an employee, for the greater 
portion of the calender month prior to 
taking annual leave, performs duties in 
a classification which, for the same year 
of employment, carries a higher rate 
than that which the employee usually 
performs, the rate of wage payable to 
that higher classification shall be 
deemed to be the rate of wage the 
employee would have received had 
he/she not proceeded on leave; 

(ii) where it is not possible to calculate the 
shift and weekend penalties the em- 
ployee would have received, the em- 
ployee shall be paid at the rate of the 
average of such payments made each 
week over the four weeks prior to taking 
the leave. 

(c) (i) In addition to the rates prescribed in 
paragraph (b) of this subclause, an 
employee shall be paid, where his/her 
weekly entitlement under paragraph (b) 
of this subclause is less than 18.75 
percent in addition to his/her weekly 
rate of pay prescribed by Clause 27.— 
Wages of this award, a loading which 
will produce an amount equal to 18.75 
percent in addition to the rate of wage 
prescribed in Clause 27.—Wages, of 
this award. 

(ii) Provided that the maximum loading 
payable for each week of leave shall not 
exceed one-quarter of the amount set 
out in the Australian Bureau of Statis- 
tics publication 'average weekly earn- 
ings per male employed unit', in West- 
em Australia for the September quarter 
immediately preceding the date the 
leave became due, provided further that 
the limitation will not affect an em- 
ployee's entitlement to any payments by 
way of shift or weekend penalties under 
this subclause. 

(iii) Provided that the loading prescribed by 
this subclause shall not apply to pro rata 
annual leave on termination. 

(3) Subject as hereinafter provided: 
(a) If after one month's continuous service in 

any qualifying 12 monthly period an em- 
ployee lawfully terminates his/her service or 
his/her employment is terminated by the 
employer through no fault of the employee, 
the employee shall be paid 2.92 hours' pay 
at the rate prescribed in subclause (2) hereof, 
in respect of each completed week of 
continuous service in that qualifying period. 

(b) If the services of an employee terminate and 
the employee has taken a period of leave in 
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accordance with subclause (4) of this clause 
and if the period of leave so taken exceeds 
that which would become due pursuant to 
paragraphs (a) or (b) of this subclause, the 
employee shall be liable to pay the amount 
representing the difference between the 
amount received by him/her for the period of 
leave taken in accordance with subclause (4) 
of this clause and the amount which would 
have accrued in accordance with paragraphs 
(a) or (b) of this subclause. The employer 
may deduct this amount from moneys due to 
the employee by reason of the other provi- 
sions of this award at the time of termination. 

(c) In addition to any payment to which he/she 
may be entitled under this subclause, an 
employee whose employment terminates 
after he/she has completed a 12 monthly 
qualifying period and who has not been 
allowed the leave prescribed under this 
award in respect of that qualifying period 
shall be given payment in lieu of that leave 
unless he/she has been justifiably dismissed 
for misconduct and the misconduct for which 
he/she has been dismissed occurred prior to 
the completion of that qualifying period. 

(4) Shift employees (ie., employees who rotate after- 
noon and/or night shift with day shift as defined 
in Clause 15.—Shift Work) shall be granted an 
additional week's leave. Provided that for employ- 
ees whose shifts are not subject to regular rotation 
one working day additional leave (with a maxi- 
mum of five working day's) for each seven weeks 
actually worked on afternoon and/or night shift 
shall be granted; provided further that employees 
who have completed 31 weeks on afternoon 
and/or night shift shall be granted the additional 
week. 

Part C 
The following shall apply to the annual leave of all 

employees: 
(1) (a) The annual leave prescribed in this clause 

may be taken in two portions, if so requested 
by the employee, provided that no portion 
shall be less than two consecutive weeks. 

(b) By mutual agreement between the employer 
and employee, the annual leave may be 
further split on one additional occasion, 
provided that no portion shall be less than 
one week. 

(c) When an employee requests that his/her 
annual leave be split into two or three 
portions the employer shall make every 
reasonable endeavour to accommodate the 
wishes of the employee. 

(2) When computing the annual leave due under 
this clause, no deduction shall be made from 
such leave in respect of the period an 
employee is on annual leave, long service 
leave, observing a public holiday prescribed 
by this award, absent through sickness with 
or without pay except for that portion of an 
absence that exceeds three months or absent 
on workers' compensation except for that 
portion of an absence that exceeds six months 
in any year. 

(3) Before going on annual leave each employee shall 
be given at least four weeks' notice of the date 
such leave is to commence. 

(4) The provisions of this clause shall not apply to 
casual employees. 

(5) When an employee proceeds on the first four 
weeks of the seven weeks annual leave prescribed 
by Part A subclause (1) of this clause or on the 
four weeks annual leave prescribed by Part B 
subclause (1) of this clause there will be no 

accrual towards an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours, of 
this award. Accrual towards an Accrued Day Off 
shall continue during any other period of annual 
leave prescribed by this clause. 

(6) Leave shall be given as soon as practicable after 
falling due and shall not accumulate except with 
the consent of the employee, but in no case shall 
it accumulate for more than two years. 

(7) An employee may, with the approval of the 
employer, be allowed to take the annual leave 
prescribed by this clause before the completion of 
twelve months' continuous service. 

21.—Compassionate Leave. 
(1) An employee shall, on the death within Australia of 

a wife, husband, de facto wife or de facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 
or stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any case 
where the employee concerned would have been off duty in 
accordance with his roster, or on long service leave, annual 
leave, sick leave, worker's compensation, leave without pay 
or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for compassionate leave on a day when that employee is 
absent on an Accrued Day Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 7.—Hours, 
of this award. 

(4) An employee, whilst on compassionate leave pre- 
scribed by this clause shall continue to accrue an entitlement 
to an Accrued Day Off as prescribed in subclauses (1) and 
(2) of Clause 7.—Hours, of this award. 

22.—Long Service Leave. 
(1) The conditions contained in the document Long 

Service Leave Conditions—State Government Wages Em- 
ployees as consolidated by the Public Service Board in June 
1980 and amended in November 1983 shall apply to 
employees covered by this award with the exception that on 
and from the first day of January 1979 long service leave 
for the second and subsequent period of service shall accrue 
at the rate of 13 weeks' leave for seven years of continuous 
service. 

(2) Any qualifying service prior to 1 January 1979 for the 
second period of long service leave, shall be calculated on 
a 10 year qualifying period basis but all qualifying service 
after 1 January 1979 shall be calculated on a seven year 
qualifying period basis. 

(3) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours, 
of this award. 

(4) Any long service accumulated as at 1 January 1985 
shall be adjusted in hours in the ratio of 38 to 40. 

23.—Protective Equipment. 
(1) Rubber gloves, gowns, masks and a ready supply of 

suitable disinfectant or antiseptic shall be available to all 
employees who handle infectious cases or patients suspected 
to be suffering from any infectious disease, or who handle 
soiled or infectious linen. 

(2) Respirators shall be provided for employees required 
to use dangerous fly, or other, sprays. 

(3) Where any of the above protective equipment is 
available the employee shall use the equipment for the 
purpose for which it is intended. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1517 

24.—Provision of First Aid Appliances. 
A properly equipped first aid kit shall be provided where 

medical or nursing attention is not readily available. 

25.—^Part-time Employees. 
(1) Notwithstanding anything contained herein, an em- 

ployer shall be at liberty to employ part-time employees. 
(2) (a) Part-time Enrolled Nurses and Nursing Assistants 

who work less than 20 hours per week shall be 
remunerated at a weekly rate pro rata to the rate 
prescribed for the class of work on which they are 
engaged only in the proportion which their 
ordinary weekly hours bear to 38. 

(b) All other employees shall be remunerated at a 
weekly rate pro rata to the rate prescribed for the 
class of work on which they are engaged, in the 
proportion which their hours of work bear to the 
hours fixed by Clause 7.—Hours, hereof for their 
class of work. 

(3) Part-time employees shall be allowed annual leave and 
payment for such as prescribed in Clause 20.—Annual 
Leave or subclause (6) of Clause 7.—Hours, of this award 
in the same ratio as their ordinary weekly hours, averaged 
over the qualifying period, bear to 38. 

(4) Part-time employees shall be allowed sick leave in the 
same manner as full-time employees excepting that payment 
for such leave shall be in the same ratio as their ordinary 
weekly hours, averaged over the qualifying period, bear to 
38. 

(5) Where the employer wishes to increase the ordinary 
hours worked by a part-time employee in any roster period 
and the part-time employee so agrees with one day's clear 
notice provided, the increased hours shall be deemed to be 
the ordinary hours for that roster period. 

26.—Payment of Wages. 
(1) Wages shall be paid fortnightly. Overtime and penalty 

rates where applicable shall be paid at least monthly. 
(2) Accompanying each payment of wages there shall be 

a pay advice slip to be retained by the employee. On this 
slip the employer shall clearly detail: 

(a) the name of the employee; 
(b) the classification of the employee in accordance 

with the award under which he/she is employed; 
(c) the date on which the payment to which the pay 

slip relates is made; 
(d) the period of days to which that payment relates; 
(e) if the employee is paid at an hourly rate of 

remuneration: 
(i) the ordinary hourly rate; and 

(ii) the number of hours in that period for which 
the employee was employed at that rate; and 

(iii) the amount of the payment made at that rate; 
(f) if the employee is paid at another hourly rate of 

remuneration in addition to the ordinary hourly 
rate: 

(i) that other rate, or those other rates, of 
remuneration; and 

(ii) the number of hours in the period for which 
the employee was employed at the other rate 
or rates; and 

(iii) the amount of the payment made at the other 
rate or rates; 

(g) the gross amount of the payment; 
(h) the net amount of the payment; 
(i) any allowances paid; 
(j) the following details of each amount deducted 

from the gross amount of the payment: 
(i) the purpose of each deduction; or 

(ii) the name, or the name and number, of the 
fund or account into which the amount of the 
deduction was paid; 

(k) in respect of any occupational superannuation 
fund or scheme to which the employer made a 
contribution in respect of the employee in the 
period: 

(i) the amount of the contribution; and 
(ii) the name of the fund or scheme. 

(3) Overtime shall be calculated and based on the 
aggregate wage as provided in the wages clause before any 
deduction is made for board and/or lodging. 

(4) (a) On termination of employment, 
(i) by the employer, or 

(ii) by the employee, after notice as per Clause 
10.—Contract of Service 

the employer shall pay to the employee all monies 
payable to that employee before the employee 
leaves the Centre or the same shall be forwarded 
to the employee by post the following day. 

(b) Where the employee terminates the employment 
contract without notice the employer shall pay all 
monies owing to that employee by the next due 
pay date. 

(5) Wages shall be paid by direct funds transfer to the 
credit of an account nominated by the employee at such 
bank, building society or credit union approved by the 
employer. 

(6) An employee who regularly performs shift or weekend 
work shall be paid for Accrued Days Off, including shift or 
weekend penalties, when those days are taken as leave and 
at the rate which applied when they were accumulated. 

(7) An employee who performs shift or weekend work 
irregularly may be paid shift or weekend penalties during the 
pay period in which the work is performed. 

(8) No deduction shall be made from an employee's 
wages unless the employee has authorised such deduction 
in writing or such deduction is authorised by this award. 

27.—Wages. 
Part A 

The minimum rate of wage payable under this award for 
Enrolled Nurses and Nursing Assistants shall be as follows: 

$ 
Per Week 

(1) Enrolled Nurse Level One 
1st year of employment 418.80 
2nd year of employment 423.80 
3rd year of employment and there- 
after 434.70 

(2) Nursing Assistant (at 19 years of age 
and over) 

1st year of employment 377.40 
2nd year of employment 387.80 
3rd year of employment and there- 
after 398.30 

(3) Nursing Assistant (under 19 years of 
age) 
The rate shall be a percentage of the 
total wage prescribed for a Nursing 
Assistant in his/her first year of employ- 
ment in subclause (4) of this clause per 
week, as follows:— 

Under 17 years of age 73% 
Under 18 years of age 81% 
Under 19 years of age 87% 

(4) (a) Any employee who has passed the examina- 
tion for registration prescribed by the Nurses' 
Board of W.A. shall for the purposes of this 
clause be deemed to be an Enrolled Nurse. 

(b) An Enrolled Nurse undergoing training in a 
post basic course approved by the Nurses' 
Board of W.A., will be paid the "first year 
of employment" rate of wage for his/her 
appropriate classification level during the 
training period. 

(c) The ordinary rate of wage prescribed for an 
Enrolled Nurse in this clause shall be 

11406-3 
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increased by $8.60 per week when a Regis- 
tered Enrolled Nurse has obtained a second 
post basic certificate approved by the Nurses' 
Board of W.A., and he/she is required to use 
the knowledge gained in that certificate as 
part of his/her employment. 

(5) When the term "year of employment" is used in 
this clause it shall mean all service whether 
full-time or part-time in any of the classifications 
contained in this award with the Centre covered 
by this award and shall be calculated in periods 
of completed months from the date of commence- 
ment of work covered by this award. Provided 
that:- 
(a) '' Service'' in this context shall have the same 

meaning as it does in the Long Service Leave 
conditions appropriate to the employee con- 
cerned, but confined to respondents to this 
award; except where the employer or the 
Western Australian Industrial Relations 
Commission deems it appropriate to include 
service with hospitals not respondent to this 
award. 

(b) Employees shall be paid the rates shown in 
this clause according to their year of employ- 
ment calculated in accordance with the 
provisions of this subclause. Proof of previ- 
ous service, if required by the employer, shall 
rest on the employee; provided that produc- 
tion of the certificate or certificates referred 
to in Part C, paragraph (c) of subclause (1) 
of this clause, shall be sufficient proof for die 
purpose of this paragraph. 

(c) Notwithstanding the provisions of paragraph 
(b) of this subclause, an Enrolled Nurse who 
successfully completes a re-registration 
course following a break in service shall 
commence employment on the rate pre- 
scribed as follows: 

(i) Five year break in service—at third year 
of employment rate provided that the 1st 
and 2nd year of service rates have 
previously been attained. 

(ii) Six year but less than eight year break 
in service—at second year of employ- 
ment rate. 

(iii) Greater than eight year break in serv- 
ice—at the first year of employment 
rate. 

(1) The minimum rate of wage for employees other than 
Enrolled Nurses and Nursing Assistants payable under this 
award shall be as follows: 

$ 
Per Week 

LEVEL ONE 
Cleaner 
Domestic 
Catering Attendant 
All other employees 

1st year of employment 369.50 
2nd year of employment 374.10 
3rd year of employment and thereafter 378.00 

LEVEL TWO 
Handyperson 

1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

LEVEL THREE 
Senior Food Service Attendant 
Cleaning Services Supervisor 

1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

383.40 
388.00 
392.00 

399.10 
403.90 
408.30 

LEVEL FOUR $ 
Tradesperson Cook Per Week 

1st year of employment 445.10 
2nd year of employment 451.10 
3rd year of employment and thereafter 457.00 

(2) Junior Employees: 
The minimum rate of wage payable to junior employees 

shall be the following percentage of the prescribed wage 
during the first year of employment for an adult employee 
doing the same class of work. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 80 
At 19 years of age 100 

The percentage outlined above will also apply for the 
purpose of calculating the shift penalty loading payable 
pursuant to clauses 16, 17, 21 and 22 of this award. 

General Conditions: 
(1) (a) Casual employees shall be paid at the rate of 20 

percent in addition to the rates prescribed in this 
award. 

(b) Except where this clause specifies classifications 
which require the employee to be in charge of 
other employees, any employee who is placed in 
charge of: 

(i) not less than three and not more than 10 other 
employees shall be paid $13.90 per week in 
addition to the ordinary wage prescribed by 
this clause; 

(ii) more than 10 and not more than 20 other 
employees shall be paid $20.90 per week in 
addition to the ordinary wage prescribed by 
this clause; 

(iii) more than 20 other employees shall be paid 
$27.80 per week in addition to the ordinary 
wage prescribed by this clause. 

(c) Each employee whose service terminates shall at 
the time of termination be given a certificate 
signed by the employer in which shall be stated 
the name of the employee, the period of service, 
whether the service was full-time or part-time and 
the classifications in this award in which work has 
been carried out. Provided that where an employee 
terminates without that employee having given 
the prescribed period of notice, the employer shall 
be under no obligation to provide the certificate 
at the time of termination. The employee shall, 
however, be entitled to request and receive the 
certificate at any time after the termination. 

(d) The rates herein prescribed shall be increased by 
the amount of any percentage increase in wages 
awarded by the Western Australian Industrial 
Relations Commission to employees covered by 
this award. 

Where any increase in wages is not a percentage 
increase, the rates of wage shown in this award as 
relating to afternoon and night shift, permanent 
shift or weekend work or public holidays shall be 
adjusted to reflect the relationship which the 
additional payment bears to the amount of 
$457.65 as at 1st January, 1990. 

(e) Minimum Wage: No employee employed under 
this award who is 21 years of age or over shall 
receive less than the minimum wage for males 
prescribed from time to time by the Western 
Australian Industrial Relations Commission. 

28.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 



(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed Payroll Deduc- 
tion Authority form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (5) of this clause 
or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of Union subscription to be deducted. 
The employer shall implement any change to 
Union subscriptions no later than one month after 
being notified by the Union except where the 
Union nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

29.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer may grant paid leave of absence to 
employees who are nominated by their Union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence may also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee may be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed 10 days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, 
penalty rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour 
week) falls during the duration of a course, a day off 
in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift employees 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submit- 
ted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the relevant Union indicating 

that the employee has been nominated for the 
course. The application shall provide details as to 
the subject, commencement date, length of course, 
venue and the Authority which is conducting the 
course. 

(7) A qualifying period of 12 months in Centre 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' Centre service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

30.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a Union nominated representative of 

the employees is required to attend negotia- 
tions and/or conferences between the Union 
and employer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings; 

(iv) who as a Union nominated representative of 
the employees is required to attend joint 
Union/management consultative committees 
or working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee a reasonable time 
in advance; 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

31.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss of 

pay may be granted to employees from a non-English 
Speaking Background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted production 
requirements of that particular occupation or industry, to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate Union(s). 

(2) Leave may be granted to enable employees selected 
to achieve an acceptable level of vocational English 
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proficiency. In this respect the tuition content shall be agreed 
between the Employer, the Union(s), and the Adult Migrant 
Education Service or other approved Authority conducting 
the training. 

32.—Introduction of Change. 
(1) Where an employer has made a definite decision to 

introduce major changes that are likely to have significant 
effects on employees, the employer shall notify employees 
who may be affected, and their Union. 

(2) As soon as practicable the employer shall enter into 
discussions with employees on issues involved in the 
changes. 

(3) The employer shall discuss with the Union any matters 
raised in relation to the changes. 

33.—Dispute Settlement Procedures. 
(1) The parties to this Agreement will endeavour to 

provide effective and speedy resolution of employee 
difficulties and problems. The Union recognises the right 
and responsibility of Quadriplegic Centre to provide 
uninterrupted and efficient services to the community. The 
employer recognises the rights and responsibilities of the 
Union to represent its members in compliance with its rules. 

(2) Where a dispute arises, emphasis shall be placed on 
a negotiated settlement. However, if the negotiation process 
is exhausted without the dispute being resolved the parties 
may jointly or individually refer the matter to the Western 
Australian Industrial Relations Commission for assistance 
in resolving the dispute. 

(3) The status quo (ie. the conditions applying prior to the 
issue arising) will remain until the issue is resolved in 
accordance with the procedure outlined above. 

(4) Where the employer seeks to discipline an employee, 
or terminate an employee the following steps shall be 
observed: 

(a) In the event that an employee commits a misde- 
meanour, the employee's immediate supervisory 
or any other staff member so authorised, may 
exercise the employer's right to reprimand the 
employee so that the employee understands the 
nature and implications of their conduct. 

(b) The first two reprimands shall take the form of 
warnings and, if given verbally, shall be con- 
firmed in writing as soon as practicable after the 
giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a period not 
exceeding twelve months continuous service, the 
contract of service shall, upon the giving of that 
third reprimand, be terminable in accordance with 
the provisions of this award. 

34.—Liberty to Apply. 
A Liberty to Apply shall apply to the following matters: 

• Foul Linen Allowance 
• Uniforms 
• Rates of wages for the Tradesperson Cook, Senior 

Food Service Attendant and the Cleaning Services 
Supervisor 

• Termination, Change and Redundancy 
• Shift work, overtime, weekend work and Public 

Holiday penalties 
• Minimum Rates Adjustments. 

Schedule A 
Named Parties 

Union 
Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch 
61 Thomas Street 
SUBIACO WA 6008 

Employer 
The Board of Management, 
Quadriplegic Centre, 
Selby Street, 
SHENTON PARK WA 6008 

PUBLIC SERVICE 

ARBITRATOR— 
Awards/Agreements— 

Variation of— 

THE ABORIGINAL POLICE AIDES AWARD 
No. R 31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 

No. 1294 C of 1991. 
The Aboriginal Police Aides Award 

No. R 31 of 1979. 
COMMISSIONER S.A. KENNEDY. 

20 May 1993. 
Order. 

WHEREAS this matter has been divided from Matter No. 
1294B of 1991 in which orders have issued; and 

Whereas the order in respect of operative date reflected 
an error by the parties; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979 pursuant to 
section 32(3)(d), do hereby order— 

That the operative date for the variations to The 
Aboriginal Police Aides Award per Matter No. 1294B 
of 1991 shall be on and from the 12th day of March 
1993 in lieu of the prescription in that order issued on 
the 5th day of May 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agricultural Protection Board and Others. 

No. P 17 of 1993. 
Government Officers Salaries, Allowances and Conditions 

Award 1989. 
No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 
14 May 1993. 

Order. 
HAVING heard Mr C. McKinley on behalf of the 
Respondents, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January, 1992, and 
pursuant to the powers conferred on it as Public Service 



Arbitrator by the Industrial Relations Act 1979 hereby 
orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 14th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner, Public Service Arbitration. 

Schedule. 
1. Clause 11.—Salaries—Specified Callings: 

A. Delete subclause (1) and insert in lieu thereof the 
following: 
(1) Officers, who possess a relevant tertiary level 

qualification, or equivalent determined by 
the employer, and who are employed in the 
callings of Agricultural Scientist, Architect, 
Architectural Graduate, Dentist, Education 
Officer, Engineer, Geologist, Laboratory 
Technologist, Land Surveyor, Legal Officer, 
Librarian, Medical Officer, Pharmacist, 
Planning Officer, Clinical Psychologist, Psy- 
chologist, Quantity Surveyor, Scientific Offi- 
cer, Social Worker, Therapist (Occupational, 
Physio or Speech), Veterinary Scientist, or 
any other professional callings determined by 
the employer shall be entitled to annual 
salaries as contained in Schedule E. 

B. Immediately following paragraph (d) of subclause 
(5) insert the following new paragraphs: 
(e) Architectural Graduate—Officers employed 

in the calling of Architectural Graduate, as 
defined, and appointed or promoted to Level 
2/4 shall commence on the following salary 
points: 

(i) Officers who have completed an ap- 
proved five year tertiary qualification, 
relevant to this calling, shall commence 
at the second year increment. 

(ii) Officers who have completed and ap- 
proved Masters or PHD degree, relevant 
to this calling, shall commence at the 
third year increment. 

For the purposes of this paragraph "Archi- 
tectural Graduate" shall mean an officer who 
possesses a relevant tertiary level qualifica- 
tion or equivalent determined by the em- 
ployer but is not registered with the Archi- 
tects Board of Western Australia as an 
Architect, and who undertakes such duties as 
are necessary for achieving such registration 
with the Architects Board of Western Austra- 
lia. 

(f) Architect—Officers employed in the calling 
of Architect, as defined, and appointed or 
promoted to Level 2/4 shall commence at the 
fourth year increment. 

For the purposes of this paragraph "Archi- 
tect" shall mean an officer who possesses a 
relevant tertiary level qualification or equiva- 
lent determined by the employer, and pos- 
sesses the necessary experience and is regis- 
tered with the Architects Board of Western 
Australia as an Architect. 

2. Schedule E.—Salaries—Specified Callings: Delete this 
Schedule and insert in lieu thereof the following: 

Schedule E—Salaries—Specified Callings. 
Officers, who posses a relevant tertiary level 

qualification, or equivalent determined by the em- 
ployer, and who are employed in the callings of 
Agricultural Scientist, Architect, Architectural Gradu- 
ate, Dental Officer, Education Officer, Engineer, 

Geologist, Laboratory Tfechnologist, Land Surveyor, 
Legal Officer, Librarian, Medical Officer, Planning 
Officer, Probation and Parole Officer, Psychiatrist, 
Clinical Psychologist, Psychologist, Quantity Sur- 
veyor, Scientific Officer, Social Worker, Superinten- 
dent of Education, Therapist (Occupational, Physio or 
Speech), Veterinary Scientist, or any other professional 
calling determined by the employer, shall be entitled 
to annual salaries as follows: 

Salaiy 
Per Annum 

Level 
Level 2/4 
1st year 
2nd year 
3rd year 
4th year 
5 th year 
6th year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 
Level 9 
1st year 
2nd year 
3rd year 

Level 
Class 1 
Class 2 
Class 3 
Class 4 

26,533 
27,975 
29,573 
31,571 
34,669 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 

68,663 
71,104 
73,888 
Salary 

Per Annum 
$ 

78,098 
82,308 
86,516 
90,726 

THE POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 

No. P 10(3) of 1991. 

The Police Award No. 2 of 1966. 
COMMISSIONER S.A. KENNEDY. 

20 May 1993. 
Order. 

WHEREAS this matter has been divided from Matter No. 
P 10B of 1991 in which orders have issued; and 

Whereas the order in respect of operative date for wages 
reflected an error by the parties; 
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Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979 pursuant to 
section 32(3)(d), do hereby order— 

That the operative date for the variations to The 
Police Award 1965 per Matter No. P 10B of 1991 shall 
be on and from the 12th day of March 1993 in lieu of 
the prescription in that order issued on the 5th day of 
May 1993. 

(Sgd.) S.A. KENNEDY, 
rL.S.l Commissioner. 

PUBLIC SERVICE AWARD 1992 
No. PSA A4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agricultural Protection Board and Others. 

No. P 18 of 1993. 

Public Service Award 1992. 
No. PSA A4 of 1989. 

COMMISSIONER J.A. NEGUS. 
14 May 1993. 

Order. 
HAVING heard Mr C. McKinley on behalf of the 
Respondents, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January, 1992, mid 
pursuant to the powers conferred on it as Public Service 
Arbitrator by the Industrial Relations Act 1979 hereby 
orders— 

That The Public Service Award 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 14th day of 
May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Public Service Arbitrator. 

Schedule. 
1. Clause 11.—Salaries—Specified Callings: 

A. Delete subclause (1) and insert in lieu thereof the 
following: 
(1) Officers, who possess a relevant tertiary level 

qualification, or equivalent determined by 
the Commissioner, and who are employed in 
the callings of Agricultural Scientist, Archi- 
tect, Architectural Graduate, Dental Officer, 
Education Officer, Engineer, Forestry Offi- 
cer, Geologist, Laboratory Technologist, 
Land Surveyor, Legal Officer, Librarian, 
Medical Officer, Planning Officer, Probation 
and Parole Officer, Psychiatrist, Clinical 
Psychologist, Psychologist, Quantity Sur- 
veyor, Scientific Officer, Social Worker, 
Superintendent of Education, Therapist (Oc- 
cupational, Physio or Speech), Veterinary 
Scientist, or any other professional calling 
determined by the Commissioner, shall be 
entitled to annual salaries as contained in 
Schedule B. 

B. Immediately following paragraph (d) of subclause 
(5) insert the following new paragraphs: 
(e) Arhitectural Graduate—Officers employed in 

the calling of Architectural Graduate, as de- 
fined, and appointed or promoted to level 2/4 
shall commence on the following salary points: 

(i) Officers who have completed an ap- 
proved five year tertiary qualification, 
relevant to this calling, shall commence 
at the second year increment. 

(ii) Officers who have completed and ap- 
proved Masters or PHD degree, relevant 
to this calling, shall commence at the 
third year increment. 

For the purposes of this paragraph 
"Architectural Graduate" shall mean 
an officer who possesses a relevant 
tertiary level qualification or equiva- 
lent determined by the Commissioner 
but is not registered with the Archi- 
tects Board of Western Australia as an 
Architect, and who undertakes such 
duties as are necessary for achieving 
such registration with the Architects 
Board of Western Australia. 

(f) Architect—Officers employed in the calling 
of Architect, as defined, and appointed or 
promoted to Level 2/4 shall commence at the 
fourth year increment. 

For the purposes of this paragraph "Archi- 
tect" shall mean an officer who possesses a 
relevant tertiary level qualification or equiva- 
lent determined by the Commissioner, and 
possesses the necessary experience and is 
registered with the Architects Board of 
Western Australia as an Architect. 

2. Schedule B.—Salaries—Specified Callings: Delete 
this Schedule and insert in lieu thereof the following: 

Schedule B—Salaries—Specified Callings. 
Officers, who possess a relevant tertiary level qualifica- 

tion, or equivalent determined by the Commission, and 
who are employed in the callings of Agricultural Scientist, 
Architect, Architectural Graduate, Dental Officer, Educa- 
tional Officer, Engineer, Forestry Officer, Geologist, 
Laboratory Technologist, Land Surveyor, Legal Officer, 
Librarian, Medical Officer, Planning Officer, Probation 
and Parole Officer, Psychiatrist, Clinical Psychologist, 
Psychologist, Quantity Surveyor, Scientific Officer, Social 
Worker, Superintendent of Education, Therapist (Occupa- 
tional, Physio or Speech), Veterinary Scientist, or any 
other professional calling determined by the Commission, 
shall be entitled to annual salaries as follows: 

Level Salary 
Per Annum 

Level 2/4 
1st year 
2nd year 
3rd year 
4th year 
5th year 
6th year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 

26,533 
27,975 
29,573 
31,571 
34,669 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 



Level 8 
1st year 
2nd year 
3rd year 
Level 9 
1st year 
2nd year 
3rd year 
Class 1 
Class 2 
Class 3 
Class 4 

Salary 
Per Annum 

59,824 
62,157 
65,050 

68,663 
71,104 
73,888 
78,098 
82308 
86,516 
90,726 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agricultural Protection Board and Others. 

No. P 18 of 1993. 

The Commissioner, Public Service Commission. 
No. PSA A4 of 1989. 

COMMISSIONER J.A. NEGUS. 
24 May 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. P 18 of 1993 
issued on 14 May 1993 varying the Public Service Award 
1992, the following correction is made— 

Delete the Respondent party incorrectly inserted as 
Agricultural Protection Board and Others and insert in 
lieu the following:— 

The Commissioner, Public Service Commis- 
sion 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Public Service Arbitrator. 

No. A 23 of 1985 and A 25 of 1985 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Burswood Resort (Management) Limited trading as 
Burs wood Resort Casino 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Another 
No. 455 of 1993. 

Burswood Island Resort Employees Award 
No. A 23 of 1985 and A 25 of 1985. 
COMMISSIONER S.A. KENNEDY. 

17 May 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is an application to vary the 
Burswood Island Resort Employees Award. It was filed by 
Burswood Resort (Management) Limited which trades as 

Burswood Resort Casino. The variations sought are, in all 
substantive respects, the same as terms considered by the 
Commission as constituted in another application to vary the 
same award over 6 months ago. That application was Matter 
No. 1824 of 1991. It had been filed on behalf of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
(hereinafter "FLAIEU"). It was not opposed by the other 
two parties to the award. Reasons for decision issued in that 
matter on 8 January 1993. The merit of varying the award 
in the terms as sought was a finding expressed in those 
reasons and in minutes reflecting that conclusion had issued 
earlier. However, by the time the speaking to those minutes 
was held, the President of the Western Australian Industrial 
Relations Commission had issued reasons in a section 66 
application which included a finding that no authority 
existed for the raising of the application by the FLAIEU per 
Matter No. 1824 of 1991. 

In the circumstance I concluded that notwithstanding the 
findings as to the merit of the variations sought, no order 
should be finalised at that point. 

Shortly thereafter, having regard for the prospects for 
industrial discord in the work place given that the findings 
as to the merit of the variations sought (including wage 
increases) had been published I convened a conference of 
my own motion pursuant to section 44(7)(b) of the Act and 
summoned the parties to Matter No. 1824 of 1991 to attend. 
Having heard all the parties I concluded that it was necessary 
to take action immediately to prevent a deterioration in 
industrial relations. Accordingly an order pursuant to section 
44(6)(ba)(i) of the Act was issued. In all substantive respects 
it established the terms of the variations as expressed in the 
schedule to the application in Matter No. 1824 of 1991 with 
an operative date of 30 November 1992 but with a term 
limited to four months. 

This application does no more than seek to incorporate 
the same terms in all substantive respects into the award. 
That course is endorsed by the other parties to the award. 
And it is noted that the FLAIEU in answer to a question from 
the Commission stated that the authority to consent to this 
course had been duly arrived at within that organisation. 

Having regard for the consent of the parties and for the 
fact of the prior findings as to merit in respect of the same 
variations now sought by the employer, I have concluded 
that the application to vary the award should succeed subject 
to subsequent reasons which go to the Wage Fixing 
Principles. 

Further, and with the consent of the parties, I have 
concluded that the interim order which issued in Matter No. 
C 23 of 1993 should be deemed absorbed into this matter 
with the effect that the operative date out of that order will 
be reflected in the order which issues here. There is no 
change to the obligations on any of these parties as a 
consequence of course. The same obligations as will apply 
out of this order have had effect as a consequence of the 
interim order since 30 November 1992. 

And, as a consequence Matters No. C 23 of 1993 and 
Matter No. 1824 of 1991 will now be finalised having regard 
for the result in this application. 

The remaining matter concerns compliance with the 
Wage Fixing Principles seeing as the variations sought are 
brought in the context of the Structural Efficiency adjust- 
ment provided for in the Principles issued in 1989 per the 
Commission in Court Session decision in Matter No. 1940 
of 1989 [(1989) 69 WAIG 2913]. This context was dealt 
with in the reasons issued on 20 January 1993 in Matter No. 
1824 of 1991 as follows. 

So far as merit considerations of the terms are 
concerned there would still be the consideration 
of the variations sought in the context of the Wage 
Fixing Principles. Mr Fiocco and Mr Jones both 
submitted that the variations should be ratified 
because they did not conflict with the Principles 
but they did not make detailed submissions in 
justification or by reference to the pre-requisites 
laid down in the Wage Adjustment Principle per 
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the available Structural Efficiency Adjustment. 
There were no substantive submissions from any 
other quarter. 

As noted earlier the variations now sought 
actually include provision to meet one of those 
pre-requisites but it appears that even with this not 
all the pre-requisites would be met for the 
purposes of the Principle. This should be and is 
of significant concern. But in the fact of this lack, 
the long record of disputation within the FLAIEU 
going as it clearly has on occasions to issues 
involving possible or prospective or actual award 
terms must be of account. And in that considera- 
tion must be included the impact of that on the 
ability of any other party to properly pursue the 
courses identified in the Principles. [And see the 
reasons for decision of Fielding C. in Matter No. 
1115 of 1992, 72 WAIG 2788]. 

It is trite to observe that employers affected by 
industrial action as a consequence of demarcation 
disputes between unions are victims; unless 
perhaps such an employer fosters or favours one 
union at the expense of another in such demarca- 
tions for its own ends. In the case of adverse 
effects through no fault of the employer there is 
remedy through the Commission's jurisdiction 
and exercise of power. But it should be no less true 
that disputation internal to a union which ad- 
versely impacts on an employer's industrial rights 
and obligations should be capable of remedy 
provided that such employer has not been in- 
volved in such internal disputation in a manner 
which would negate the grounds for remedy. No 
question of the conduct of the employer in respect 
of the internal disputation in the FLAIEU across 
the period of this application was canvassed in 
submissions and it is not raised in these reasons 
at all. 

What I do say is the fact of the duration of 
internal disputation in the FLAIEU is such that its 
corollary of difficulty for the Respondent Em- 
ployer to pursue the Structural Efficiency agenda 
through due negotiations with the FLAIEU should 
be considered in the context of the requisites under 
the Principles. Certainly it would not have 
precluded negotiations with the WATAEA and 
there is no evidence that this course has been 
pursued for the purposes of meeting the Principle. 
However in the vacuum of certainty for the 
Respondent Employer out of the internal FLAIEU 
disputation, pursuing that avenue separately to the 
end is hardly a reasonable course to expect. So, 
again, it comes back to an apparent immobilisa- 
tion of the FLAIEU for the purposes of due 
process by virtue of internal disputation mid a 
consideration of that in the context of the interests 
of those who would be directly effected by the 
variations sought: the employer and the employ- 
ees. 

Having regard for this as well as the substance 
of those variations and notwithstanding the ab- 
sence of some pre-requisites for the purposes of 
the Principle cited; provided that such endorse- 
ment should not be interpreted as a ceding of 
interest by the Commission in the achievement of 
those conditions subsequently. 

Having regard for all the foregoing I concluded the 
variations sought should be ratified with the operative date 
sought by the Respondent Employer. 

As noted that intention to ratify was not finalised because 
of the President's finding. The current application is in the 
same terms as the earlier application and there is no 
impediment now to reflecting the merit finding by varying 
the award. But the parties still need to address the matter of 
the Wage Fixing Principle relative to this claim. 

Given the length of time which has elapsed since the 
earlier claim was raised, the inherent problems in the work 
place representation over a prolonged period of time, the 
imminent expiry of the section 44 order, the possibility that 
other developments in the work place pursuant to the current 
Wage Fixing Principles are of more relevance now and the 
fact that the question of the Wage Fixing Principles relative 
to matter No. 1824 of 1991 was not directly raised at the 
hearing of this matter, I consider that the application as 
sought should be endorsed but with the parties to address 
the Commission subsequently on the Wage Fixing Princi- 
ples. The application will be divided pursuant to section 
27(l)(s) to that end. 

Minutes will now issue. There will be a speaking to those 
minutes as required. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Limited trading as 

Burswood Resort Casino 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Another 
No. 455 of 1993. 

Burswood Island Resort Employees Award 
No. A 23 of 1985 and A 25 of 1985. 
COMMISSIONER S.A. KENNEDY. 

21 May 1993. 
Order. 

HAVING heard Mr G. Blyth on behalf of Burswood Resort 
(Management) Limited trading as Burswood Resort Casino, 
Mr G. Newton on behalf of the West Australian Theatrical 
and Amusement Employees Association (Union of Employ- 
ees) and Mr R. Johnston on behalf of the Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979 do hereby order— 

1. That the application be divided pursuant to section 
27(1 )(s) to enable the parties to address the matter 
of the Wage Fixing Principles further; with the 
divided matter being designated Matter No. 455A 
of 1993. 

2. That the Burswood Island Resort Employees 
Award as amended be further varied in accordance 
with the following Schedule. 

3. That the terms of the Order in Matter No. C 23 of 
1993 shall be deemed absorbed by the terms of 
this Order. 

4. That in accordance with 3. hereof the operative 
date for the variations in the award in accordance 
with the following Schedule shall be on and from 
the 30th day of November 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the words and 

numerals "2A.—State Wage Principles—September 1989" 
from this clause. 

2. Clause 2A.—State Wage Principles—September 1989: 
Delete this clause. 

3. Clause 5.—Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

(1) The following tables as listed hereunder shall be 
the minimum fortnightly rate of wage payable to 



employees covered by the terms and conditions of 
the Burswood Island Resort Employees Award: 

FOOD AND BEVERAGE 
Bar Attendant (Grade 1) 
Bar Attendant (Grade 2) 
Head Bar Attendant 
Cellarperson 
Waiter/Waitress 
Steward/Stewardess 
Head Waiter/Waitress 
Head Steward/Stewardess 
Snack Bar Attendant 
Bar Useful 
Host/Hostess 
HOUSE 
Housekeeper 
Porter 
Room Attendant 
Timekeeper 
KITCHEN 
Chef 
Qualified Cook 
Cook Employed Alone 
Breakfast and/or Other Cook 
Kitchenhand 
Qualified Butcher 
Other Butcher 

Per 
Fortnight 

676.30 
689.20 
733.90 
692.90 
661.70 
661.70 
718.30 
718.30 
661.70 
655.60 
718.30 

733.90 
655.60 
655.60 
676.30 

771.00 
718.30 
677.50 
670.60 
655.60 
718.30 
694.10 

D. MISCELLANEOUS 
1. Cafeteria Attendant—(Grade 1) 661.70 
2. Cafeteria Attendant—(Grade 2) 670.60 
3. Commissionaire 655.60 
4. Valet/Carparking Attendant 655.60 
5. Storeperson 670.60 
6. Laundry Attendant (Grade 1) 655.60 
7. Laundry Attendant (Grade 2) 672.00 
8. Cleaner 655.60 
9. Gardener 655.60 

10. Qualified Gardener 795.20 
11. Grounds person 655.60 
12. General Hand 655.60 
13. Seamstress 722.60 
14. Wardrobe Attendant 655.60 
15. Guest Services Attendant 718.30 
16. Cashier 676.30 
(a) A Waiter or Waitress who has completed an 

accepted course recognised by the Western 
Australian Tourism Industry Training Com- 
mittee shall in addition to his/her ordinary 
time rate of pay be paid a fortnightly 
allowance of $10.90. 

(b) In-Charge Rates: 

An employee who is appointed and placed 
in charge of other employees shall be paid the 
following rates in addition to his/her ordinary 
time rate of pay: 

Per 
Fortnight 

$ 
(i) if placed in charge of less than 17.40 

six employees 
(ii) if placed in charge of six to 23.40 

ten employees 
(iii) if placed in charge of eleven 27.10 

to twenty employees 
(iv) if placed in charge of more 45.10 

than twenty employees 
Provided that these additional rates shall not 
be payable to any employee employed in the 
classifications of Chef, Housekeeper, Head 
Waiter, Head Waitress, Head Steward, Head 
Stewardess, Head Bar Attendant, and Casino 
Operations Employees. 

(c) Service Payments: 

In addition to the wage rates prescribed in 
sections A, B, C and D of this subclause, all 
employees (other than Apprentices) em- 
ployed on a full time basis, shall be paid 
Service Payments at the following rates: 

Per 
Fortnight 

$ 
After 1 year of service 13.50 
After 2 years of service 20.70 
After 3 years and subsequent years 27.70 
of service 

Per 
Fortnight 

$ 
E. CASINO OPERATIONS 
1. Croupier Dealer 

On commencement 689.00 
On completion of 3 months' serv- 899.30 
ice 
On completion of 12 months' serv- 918.40 
ice 
On completion of 18 months' serv- 937.70 
ice 
On completion of 24 months' serv- 956.90 
ice and thereafter 

2. Inspector 
First 12 months' service 962.30 
On completion of 12 months' serv- 981.30 
ice 
On completion of 18 months' serv- 1 000.80 
ice 
On completion of 24 months'serv- 1 020.30 
ice and thereafter 

3. Keno Runner 689.00 
4. Keno Operator 

On commencement 689.00 
On completion of 3 months' serv- 765.30 
ice 
On completion of 12 months' serv- 800.50 
ice 
On completion of 24 months' serv- 833.50 
ice and thereafter 

5. Video Attendant 
On commencement 689.(X) 
On completion of 3 months' serv- 765.30 
ice 
On completion of 12 months' serv- 800.50 
ice 
On completion of 24 months' serv- 833.50 
ice and thereafter 

6. Count Tfeam 
On commencement 689.00 
On completion of 3 months' serv- 765.30 
ice 
On completion of 12 months' serv- 800.50 
ice 
On completion of 24 months' serv- 833.50 
ice and thereafter 

7. Change Booth Cashier 
On commencement 689.00 
On completion of 3 months' serv- 765.30 
ice 
On completion of 12 months' serv- 800.50 
ice 
On completion of 24 months' serv- 833.50 
ice and thereafter 

8. Main Cage Cashier 
First 12 months' service 943.80 
On completion of 12 months' serv- 962.30 
ice 
On completion of 18 months' serv- 981.30 
ice 
On completion of 24 months' serv- 1 020.30 
ice and thereafter 
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Per 
Fortnight 

$ 
9. Camera Surveillance Operator 

First 12 months' service 943.80 
On completion of 12 months * serv- 962.30 
ice 
On completion of 18 months' serv- 981.30 
ice 
On completion of 24 months' serv- 1 020.30 
ice and thereafter 

10. Security Officer 
First 3 months" service 767.10 
On completion of 3 months' serv- 807.50 
ice 
On completion of 12 months' serv- 850.10 
ice 
On completion of 24 months' serv- 918.40 
ice and thereafter 
Provided that an employee appointed as 
Senior Security Officer shall, in addition to 
the appropriate Security Officer's rate re- 
ceive an additional payment of $45.10 per 
fortnight which shall be paid for all purposes 
of the Award. 
Notwithstanding the provisions contained in 
Section E of this subclause, employees 
engaged on a casual contract of service in 
accordance with the provisions of Clause 
14.—Casual Employees of this Award in the 
classifications of Croupier/Dealer, Keno Op- 
erator/Runner, Video Attendant, Count 
Tfcam, Change Booth Cashier and Security 
Officer shall perform at least 494 hours of 
work prior to moving from his/her com- 
mencement of employment wage rate to 
his/her next wage increment. Provided that 
where 494 hours has not been worked at the 
completion of six months' service, the 
employee shall be entitled at that time to the 
next wage increment. Provided further thst 
where 494 hours has been worked prior to the 
completion of three months' service, the 
employee shall not be entitled to the next 
wage increment until the completion of three 
months' service. 

4. Clause 10.—Contract of Service: Immediately follow- 
ing subclause (4) of this clause, insert the following new 
subclause: 

(5) The Company may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

5. Clause 12.—Additional Rates For Ordinary Hours: 
Delete this clause and insert the following in lieu thereof: 

12.—Additional Rates for Ordinary Hours. 
(1) An employee who is rostered to work any of 

his/her ordinary hours prior to 7.00am or after 
7.00pm, Monday to Friday, both inclusive shall, 
in addition to his/her ordinary time rate of pay be 
entitled to an allowance of $1.00 per hour for each 
such hour completed or part thereof, with a 
minimum payment of $2.00 per shift. 

(2) (a) All ordinary hours worked between midnight 
Friday and midnight Saturday shall be paid 
at the rate of time and one half. 

(b) All ordinary hours worked between midnight 
Saturday and midnight Sunday shall be paid 
at the rate of time and three quarters, 
provided that those employees employed in 
the classifications of Bar Attendant, Head 
Bar Attendant and Casino Operations shall 
be paid at the rate of double time. 

(c) An employee who is required to work any of 
his/her ordinary hours on any day in more 
than one period, other than for meal breaks 
as prescribed in Clause 16.—Meal and Rest 

Breaks of this Award, shall be paid an 
allowance of $1.68 per day, for such broken 
work period worked. 

(d) Where a Cleaner is rostered to perform 
normal duties within the recognised Casino 
rest-room facilities, and such duties include 
work of an unusually unsavoury or unhy- 
gienic nature, such employee shall, in addi- 
tion to his/her ordinary time rate of pay be 
paid a flat allowance of $5.40 per shift. 

6. Clause 15.—Part Time Employees: 
A. Delete subclause (1) of this clause and insert the 

following in lieu thereof: 
(1) A part time employee shall mean an employee 

who, subject to the provisions of Clause 11.— 
Hours of this award, regularly works less than 
seventy six hours each fortnight. 

B. Delete subparagraph (ii) of paragraph (a) of subclause 
(2) of this clause and insert the following in lieu thereof: 

(ii) A part time employee who is required to 
work any of hisAier ordinary hours prior to 
7.00am or after 7.00pm, Monday to Friday, 
both inclusive shall, in addition to his/her 
ordinary time rate of pay be entitled to an 
allowance of $1.00 per hour for each such 
hour completed or part thereof, with a 
minimum payment of $2.00 per shift. 

7. Clause 18.—Sick Leave: Delete paragraph (b) of 
subclause (4) of this clause and insert the following in lieu 
thereof: 

(b) Provided that an employee shall not be required 
to produce a certificate from a medical practitio- 
ner with respect to absences of two shifts duration 
or less, provided that such absences do not exceed 
four shifts in any one year of service. 

8. Clause 19.—Bereavement Leave: Delete subclause (1) 
of this clause and insert the following in lieu thereof: 

(1) An employee shall, on the death of a wife, 
husband, de-facto wife, de-facto husband, father, 
father-in-law, mother, mother-in-law, brother, 
sister, child or step-child be entitled on notice to 
leave up to and including the day of the funeral 
of such relation and such leave shall be without 
deduction of pay for a period not exceeding the 
number of ordinary hours that would have been 
worked by the employee in the two work periods 
rostered to be worked on the day of and the day 
preceding the funeral. 

9. Clause 21.—Annual Leave: 
A. Delete subclause (1) of this clause and insert the 

following in lieu thereof: 
(1) (a) Except as hereinafter provided, upon the 

completion of 12 months' continuous service 
with the Company, and on an annual basis 
thereafter, each employee (other than a 
casual employee) shall be entitled to 152 
hours' annual leave paid at ordinary time 
rates. 

(b) Provided that each employee (other than a 
casual employee) shall be entitled to 38 
additional hours after the completion of 12 
months' continuous service with the Com- 
pany, provided that the 38 additional hours' 
entitlement shall be subject to a flat loading 
of 17.5 per cent calculated on the employee's 
ordinary time rate of pay for the prescribed 
period of absence. 

B. Delete paragraph (a) of subclause (3) of this clause and 
insert the following in lieu thereof: 

(3) (a) Where any prescribed public holiday falls 
within an employee's period of annual leave, 
there shall be added to that period one shift 
being an ordinary working shift for each such 
holiday observed as aforesaid. 



C. Delete paragraph (a) of subclause (5) of this clause and 
insert the following in lieu thereof: 

(5) (a) Annual leave shall be given and taken in one 
continuous period, or if the company and the 
employee so agrees, in two separate periods, 
provided that one such period shall be of at 
least 38 hours' duration. 

10. Clause 24.—Bar Work: Delete this clause and insert 
the following in lieu thereof: 

24.—Bar Work. 

(1) Any employee, other than a Bar Attendant, who 
in addition to his/her normal duties, is required to 
dispense liquor from a bar, shall in addition to 
his/her ordinary time rate of pay, be paid a flat 
allowance of 66 cents per shift for the performance 
of such additional duties. 

(2) Any employee employed as a Bar Attendant, who 
is required in addition to his/her normal duties, to 
be responsible for and/or the purchasing of stock, 
shall be paid in addition to his/her ordinary time 
rate of pay an allowance of $10.90 per fortnight. 

11. Clause 26.—Uniforms and Laundering: Delete sub- 
clauses (2) and (3) of this clause and insert the following in 
lieu thereof: 

(2) Where a cook wears the ordinary apparel usually 
worn by cooks, such as black and white check or 
white trousers, white coats, white shirt, white 
apron and cap, such garments shall be laundered 
at the Company's expense or otherwise the 
employee shall be paid $6.40 per fortnight as 
laundry allowance. 

(3) Subject to subclause (2) hereof, where the Com- 
pany requires any of the articles of clothing to be 
worn as described in subclause (1) of this clause, 
then such clothing shall be laundered at the 
Company's expense or otherwise the employee 
shall be paid $4.20 per fortnight as a laundry 
allowance. 

12. Clause 28.—^Employees' Equipment: Delete this 
clause and insert the following in lieu thereof: 

28.—^Employees' Equipment. 

All knives, choppers, tools, brushes, towels and other 
utensils, implements, and materials which may be required 
to be used by an employee for the purpose of carrying out 
his/her duties, shall be supplied by the company free of 
charge. Provided that where an employee is required by the 
Company to use his/her own knives he/she shall be paid an 
allowance of $8.60 per fortnight. 

13. Clause 30.—Roster: Delete subclause (4) of this 
clause and insert the following in lieu thereof: 

(4) The roster shall be drawn up in such a manner so 
as to show the working hours of each employee 
(other than a casual employee) for at least a 
fortnight in advance of the date of the roster, and 
may only be altered on account of the sickness of 
an employee or a cause over which the Company 
has no control, or by the Company giving at least 
seven days' notice to the employee concerned, or 
by the mutual consent of the company and the 
employee concerned. 

R.A.C. PATROLMEN'S AWARD 1988 No. A 14 and 
1235 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
Royal Automobile Club of WA (Inc). 

No. 1403 of 1992. 
R.A.C. Patrolmen's Award 1988. 

No. A 14 and 1235 of 1988. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21 May 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr M. Beros on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the R.A.C. Patrolmen's Award 1988 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 7th day 
of April, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

thereof the following: 
1.—Title. 

This Award shall be known as the R.A.C. Patrol and 
Mechanical Services Award 1993 and shall replace the 
R.A.C. Patrolmen's Award 1988. 

2. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof the following: 

2.—^Arrangement. 
1. Tide 

1A. State Wage Principles 
2. Arrangement 

2k. State Wage Case Principles—June 1991 
3. Area 
4. Scope 

4A. Division of Award 
5. Definitions 

Part I—General 
6. Structural Efficiency 
7. Award Modernisation 
8. Annual Leave 
9. Long Service Leave 

10. Union Organisation 
11. Contract of Service 
12. Payment of Wages 
13. Uniforms 
14. First Aid Kit 
15. Representation 
16. Committee Representation 
17. Duration of Award 
18. Public Holidays 
19. Training 
20. Avoidance of Industrial Disputes 

Part II—Patrols 
21. Wages 
22. Hours 
23. Rosters 
24. Meals 
25. Overtime 
26. Penalty Rates 
27. Sick Leave 
28. Tools 
29. Transport 



30. Amenities 
Part m—Mechanical Services 

31. Wages 
32. Hours 
33. Rostered Days Off 
34. Meals 
35. Overtime 
36. Sick Leave 
37. Tools and Equipment 
38. On-Site Insprxtions 

Schedule 1. Parties to Award 

3. Clause 4.—Scope: 
(a) Delete this clause and insert in lieu thereof the 

following: 
4.—Scope. 

This award shall apply to the employees 
employed by the R.A.C. as Patrols, Senior 
Vehicle Inspectors, Vehicle Inspectors Spe- 
cial Services, Vehicle Inspectors, Booking 
Officers and Service Attendants. 

(b) Immediately following this clause insert a new 
Clause 4A.—Division of Award as follows: 

4A.—Division of Award. 
This Award shall be divided into three 

parts. 
Part I—General—which shall apply to all 

classifications covered by this Award 
Part II—Patrols—which shall apply to 

Patrols only. 
Part III—Mechanical Services—which 

shall apply to Senior Vehicle Inspectors, 
Vehicle Inspectors Special Services, Vehicle 
Inspectors, Booking Officers and Service 
Attendants. 

4. Clause 5.—Definitions: 
(a) Delete subclause (7) and insert in lieu thereof the 

following: 
(7) "Employee" referred to herein means a 

person employed by the R.A.C. as a Patrol, 
Senior Vehicle Inspector, Vehicle Inspector 
Special Services, Vehicle Inspector, Booking 
Officer or Service Attendant. 

(b) Immediately following subclause (9) insert the 
following new subclauses (10), (11), (12), (13) 
and (14): 

(10) "Senior Vehicle Inspector" means an 
employee whose principal duties are to 
oversee Vehicle Inspectors and ensure 
that vehicle inspections are carried out 
and technical advice is given in an 
efficient manner. 

(11) "Vehicle Inspector Special Services" 
means an employee whose principal 
duties are to inspect and report on 
vehicle and components after accidents, 
failure or repair. 

(12) "Vehicle Inspector" means an em- 
ployee whose principal duties are to 
inspect and report on vehicles on R.A.C. 
premises or elsewhere, and provide 
technical and motoring advice to mem- 
bers. 

(13) "Booking Officer" means an employee 
whose principal duties are the allocation 
of inspections, and the recording of 
inspection statistics, and who meets the 
requirements of a Vehicle Inspector. 

(14) "Service Attendant" means an em- 
ployee whose principal duties are to 
assist the Vehicle Inspectors as required 
and clean the workshop and inspection 
equipment. 

(c) Immediately following this clause insert the 
following heading: 

Part I—General. 
5. Clause 6.—Wages: Delete this clause and insert in lieu 

a new Clause 6.—Structural Efficiency as follows: 
6.—Structural Efficiency. 

(1) Arising out of the decision on 8 September 1989 
in the State Wage Case and in consideration of the 
wage increases resulting from the first structural 
efficiency adjustment in Application No. 2627 of 
1989 (R), employees are to perform a wider range 
of duties including work which is incidental or 
peripheral to their main tasks or functions. 

(2) The parties to this Award are committed to 
co-operating positively to increase the efficiency, 
productivity and competitiveness of the Royal 
Automobile Club and to enhance career opportu- 
nities and job security of Club employees. 

(3) Measures raised by the Royal Automobile Club, 
its employees or Union for consideration, consis- 
tent with the objectives of subclause (1) hereof, 
shaU be processed through the consultative mech- 
anism in Clause 16 of this Award. 

(4) Measures raised for consideration consistent with 
subclause (2) hereof shall be related to the 
facilitative provisions contained in this Award 
and, subject to Clause 19.—^Training, matters 
concerning training and, subject to subclause (5) 
hereof, any other measures consistent with the 
objectives of subclause (1) of this clause. 

(5) Without limiting the rights of either the R.A.C. or 
the Union to arbitration, any other measure 
designed to increase flexibility within the R.A.C. 
and sought by any party shall be notified to the 
Commission and, by agreement of the parties 
involved, shall be subject to the following 
requirements: 

(a) the changes sought shall not affect provisions 
reflecting national standards recognised by 
the Western Australian Industrial Relations 
Commission; 

(b) the majority of employees affected by the 
change must genuinely agree to the change; 

(c) no employee shall lose income as a result of 
the change; 

(d) the Union must be a party to the agreement; 
(e) the Union shall not unreasonably oppose any 

agreement; 
(f) any agreement shall be subject to approval by 

the Western Australian Industrial Relations 
Commission and, if approved, shall operate 
as a schedule to this Award and take 
precedence over any provision of this Award 
to the extent of any inconsistency. 

(6) Any disputes arising in relation to the implemen- 
tation of subclauses (2) and (3) hereof shall be 
subject to the Avoidance of Industrial Disputes 
provisions in Clause 20 of this Award. 

6. Clause 7.—Hours: Delete this clause and insert in lieu 
a new Clause 7.—Av/ard Modernisation as follows: 

7.—Av/ard Modernisation. 
(1) In accordance with subclause (5) in Clause 

6.—Structural Efficiency, the parties are commit- 
ted to modernising terms of the Award. 

(2) The parties will discuss all matters raised which 
may lead to increased flexibility and efficiency 
within the R.A.C. and the removal of obsolete 
conditions to better reflect the realities of modem 
industry practices and assist the restructuring 
process. Any such discussion with the Union shall 
be on the premise that: 

(a) The majority of employees at the enterprise 
must genuinely agree; 

(b) No employee will lose income relative to 



ordinary hours worked as a result of the 
change; 

(c) The Union must be party to the agreement 
where matters require variations to the 
Award; 

(d) The Union will not unreasonably oppose any 
such agreements; 

(e) Agreements which require variations to the 
Award shall be filed in the Western Austra- 
lian Industrial Relations Commission to be 
formally determined; 

(f) An agreed disputes procedure shall apply if 
agreement cannot be reached in the implem- 
entation process of a particular issue. 

(3) Should agreement be reached pursuant to sub- 
clause (2) hereof and that agreement requires 
variation of the Award, the parties shall support 
such Award variation. 

(4) There shall not be limitations placed on any 
Award matter raised for discussion. 

(5) The parties agree that the Joint Committee will 
continue to meet with the aim of modernising the 
Award. 

7. Clause 8.—Rosters: Delete this clause and insert in lieu 
a new Clause 8.—Annual Leave as follows: 

8.—Annual Leave. 
Shift Patrols: 

(1) A period of five weeks annual leave shall be 
allowed to an employee after 12 months 
continuous service. 

(2) The composite rate of pay shall apply for the 
period of leave. 

(3) Gazetted public holidays, including those 
falling during the annual leave period, shall 
be calculated in accordance with Clause 
26(4) and added to ordinary annual leave pay, 
which shall be paid before an employee takes 
his/her leave. 

(4) Annual leave shall be taken by the employee 
at the discretion of the employer but within 
three months of the due date. 

(5) After one month's continuous service an 
employee whose services are terminated 
other than under Clause 11(2) hereof, or who 
resigns after giving notice shall be entitled to 
pro-rata leave for each complete month of 
service. 

All other Employees: 
(1) A period of four weeks annual leave shall be 

allowed to an employee after 12 months 
continuous service. 

(2) For the period of leave the employee shall be 
paid his/her normal rate of pay plus the leave 
loading of seventeen and one half percent. 

(3) An employee is paid on a gazetted public 
holiday and not required to work the normal 
hours stipulated in Clause 5(8). When a 
public holiday falls during the employee's 
annual leave an additional day of leave will 
be granted in lieu. 

8. Clause 9.—Meals: Delete this clause and insert in lieu 
a new Clause 9.—Long Service Leave as follows: 

9.—Long Service Leave. 
The Long Service Leave provision set out in Volume 

72 of the Western Australian Industrial Gazette at 
pages 22-25, both inclusive, are hereby incorporated in 
and form part of this Award. 

9. Clause 10.—Overtime: Delete this clause and insert in 
lieu a new Clause 10.—Union Organisation as follows: 

10.—Union Organisation. 
(1) An accredited representative of the Union shall be 

permitted to interview new employees at a time 
mutually suitable to the R.A.C. and the Union. 

(2) In the case of a disagreement existing or antici- 
pated concerning any of the provisions of this 
Award, an accredited representative of the Union 
shall be permitted to interview the employees 
during the recognised meal hours on the premises 
of the R.A.C. but this permission shall not be 
exercised without the consent of the R.A.C. more 
than once in any one week. 

(3) The Road Service Manager and the Chief Engi- 
neer will be kept informed of accredited represen- 
tatives of the Union. 

10. Clause 11.—Penalty Rates: Delete this clause and 
insert in lieu a new Clause 11.—Contract of Service as 
follows: 

11.—Contract of Service. 
(1) The contract of service shall be weekly and shall 

be terminable by not less than one week's notice 
on either side given at any time. Provided that if 
the required notice is not given, one week's wages 
shall be paid by the R.A.C. or forfeited by the 
employee. 

(2) Any employee who is incompetent or guilty of 
misconduct, dishonesty or drunkenness may be 
dismissed at any time without payment in lieu of 
notice in which case wages shall be paid only up 
to the time of dismissal. 

(3) The R.A.C. shall be under no obligation to pay for 
any time not worked upon which the employee is 
required to be present for duty, except where such 
absence from work is due to illness and comes 
within the provisions of Clauses 27 or 36 
whichever is applicable or such absence is on 
account of holidays to which the employee is 
entitled under the provisions of this Award. 

11. Clause 12.—Annual Leave: Delete this clause and 
insert in lieu a new Clause 12.—Payment of Wages as 
follows: 

12.—Payment of Wages. 
Wages shall be paid fortnightly on alternate Thurs- 

days by Electronics Funds Transfer into a financial 
institution account nominated by the employee. 

12. Clause 13.—Sick Leave: Delete this clause and insert 
in lieu a new Clause 13.—Uniforms as follows: 

13.—Uniforms. 
The existing customs relating to the supply and 

cleaning of uniforms by the R.A.C., as outlined in the 
memorandum given to new employees on appointment, 
shall continue to apply during the currency of this 
Award. 

13. Clause 14.—Long Service Leave: Delete this clause 
and insert in lieu a new Clause 14.—First Aid Kit as follows: 

14.—First Aid Kit. 
An adequate supply of first aid materials will be 

provided and constantly maintained by the R.A.C. at 
a place reasonably accessible to employees requiring 
its use. 

14. Clause 15.—Union Organisation: Delete this clause 
and insert in lieu a new Clause. 15.—^Representation as 
follows: 

15.—Representation. 
The Shop Committee shall represent the Union in all 

its dealings with the R.A.C. concerning all matters 
affecting the employment of its members. Representa- 
tives of the Shop Committee who attend the Joint 
Consultative Committee meetings shall be allowed the 
necessary time during working hours to attend the Joint 
Consultative Committee meetings, or if attendance is 
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required outside working hours, the time so spent shall 
be paid for at ordinary rates. 

15. Clause 16.—Contract of Service: Delete this clause 
and insert in lieu a new Clause 16.—Committee Representa- 
tion as follows: 

16.—Committee Representation. 
(1) The aim of the Joint Consultative Committee will 

be to provide good communications and harmoni- 
ous employer/employee relations. 

(2) The Joint Consultative Committee shall be com- 
prised of the General Manager Operations, Group 
Human Resources Manager, the Chief Engineer 
and the Road Service Manager, or their nominees, 
together with the duly elected Senior Shop 
Steward, two Shop Stewards, and two other 
members of the Shop Committee. 

(3) Operation of the Joint Consultative Committee 
shall be as per the agreed Constitution. 

(4) Subject to reasonable notice being given, a 
representative of the Union or the Employer Body 
may attend Joint Consultative Committee meet- 
ings. 

(5) The role of the Joint Consultative Committee will 
be to consider, discuss and formulate proposals for 
consideration and approval by the Club and the 
Union in the following areas: 

(a) Implementation of workplace changes. 
(b) Training. 
(c) Matters affecting the industrial relationship 

between the employer and employees within 
the scope of this Award. 

(d) Equipment, work organisation and club 
member relations. 

(e) Classification structures and definitions. 
(f) Wages and conditions. 

(6) The Joint Consultative Committee may refer 
industrial disputes to the Avoidance of Industrial 
Disputes procedure. 

(7) The Joint Consultative Committee shall meet 
when required by either party. 

16. Clause 17.—Payment of Wages: Delete this clause 
and insert in lieu a new Clause 17.—^Duration of Award as 
follows: 

17.—Duration of Award. 
(1) The term of this Award shall be for a period of 

three years from the beginning of the first pay 
period to commence on or after the 7th day of 
April, 1993. 

(2) This Award may be varied at any time by 
agreement between the parties upon either party 
giving to the other one month's written notice of 
their desire to negotiate a variation and stating 
details of the variation sought. 

(3) Three months before the expiration of this Award 
the parties shall enter into bona fide negotiations 
for a new Award. 

17. Clause 18.—Uniforms and Protective Clothing: 
Delete this clause and insert in lieu a new Clause 
18.—Public Holidays as follows: 

18.—Public Holidays. 
Public holidays will be New Year's Day, Australia 

Day, Good Friday, Easter Monday, Anzac Day, 
Queen's Birthday, Foundation Day, Christmas Day, 
Boxing Day, Labour Day and any gazetted holidays 
proclaimed by the State Government. 

18. Clause 19.—Tools: Delete this clause and insert in 
lieu a new Clause 19.—^Training as follows: 

19.—^Training. 
(1) The parties to this Award recognise that in order 

to maintain and develop efficiency and productiv- 
ity of the Club, a continued commitment to 

training and skill development is required. Ac- 
cordingly, the parties commit themselves to: 

(a) Maintaining and developing a skilled and 
flexible workforce. 

(b) Providing employees with career opportuni- 
ties within the requirements of this award 
through appropriate training to acquire addi- 
tional skills; and 

(c) Removing barriers to the utilisation of skills 
acquired. 

(2) By consultation through the Joint Consultative 
Committee a training programme shall be main- 
tained and developed consistent with: 
(a) The current and future skill needs of the 

Club's activities. 
(b) The size, structure and nature of operations 

of the Club's activities. 
(3) (a) Where employees are required to attend 

outside training courses during ordinary 
working hours there will be no loss of pay. 

(b) Any costs associated with standard fees for 
courses prescribed by the R.A.C. and pre- 
scribed books incurred with the undertaking 
of training shall be reimbursed by the R.A.C. 
upon evidence of such expenditure. Provided 
that reimbursement shall also be on an annual 
basis subject to the presentation of reports of 
satisfactory progress. 

(d) Travel costs incurred by an employee under- 
taking training in accordance with this clause 
which exceed those normally incurred in 
travelling to and from work, shall be reim- 
bursed by the R.A.C. 

(4) (a) Patrols: 
In-house training will normally be con- 

ducted during ordinary working hours with- 
out loss of pay. 

(b) All Other Employees: 
In-house training will normally be con- 

ducted outside of ordinary working hours in 
which case prevailing overtime rates of pay 
will apply. 

Employees shall attend such training pro- 
vided reasonable notice is given by the 
employer. 

19. Clause 20.—^Transport: 
(a) Delete this clause and insert in lieu a new Clause 

20.—Avoidance of Industrial Disputes as follows: 
20.—Avoidance of Industrial Disputes. 

(1) Subject to the provisions of the Industrial 
Relations Act 1979 as amended from time to 
time, the following procedure for the resolu- 
tion of any grievance or industrial dispute 
relating to the interpretation or application of 
this Award shall apply. The objective of the 
procedure shall be to promote the resolution 
of disputes by measures based on consulta- 
tion, co-operation and discussion; to reduce 
the level of industrial confrontation and to 
avoid interruption to the performance of 
work and the consequential loss of service to 
members and wages. 

(2) (a) Several stages of discussions are to be 
provided: 

(i) Discussions involving the em- 
ployee(s) concerned, Shop Stew- 
ards(s) and the Road Service Man- 
ager, or the Chief Engineer. 

(ii) Discussions involving accredited 
representatives from the State 
branch of the Union and R.A.C. 
Management. 

(iii) Discussions involving Senior 
Union Officials, including the 



State Secretary or his/her nominee 
and Senior R.A.C. Management. 

(b) At any stage of an industrial dispute the 
matter may be referred to the Joint 
Consultative Committee for discussion 
and/or resolution. 

(c) There shall be a commitment by the 
parties to achieve adherence to this 
procedure. This should be facilitated by 
the earliest possible advice from one 
party to the other of any issue or 
problem which may give rise to a 
grievance or dispute. 

(d) Throughout all stages of the procedure 
all relevant facts shall be clearly identi- 
fied and recorded. 

(e) Sensible time limits shall be allowed for 
the completion of the various stages of 
the discussions. At least seven days 
should be allowed for each stage of the 
discussions to be finalised. 

(f) Emphasis shall be placed on a negoti- 
ated settlement. However, if the negoti- 
ation process is exhausted without the 
dispute being resolved, the parties shall 
jointly or individually refer the matter 
to the Western Australian Industrial 
Relations Commission for assistance in 
resolving the dispute. 

(g) In order to allow for the peaceful 
resolution of grievances the parties shall 
be committed to avoid stoppages of 
work, lock-outs or any other bans or 
limitations on the performance of work 
while the procedures of negotiation and 
conciliation are being followed. 

(h) The employer and employees shall 
ensure that all practices applied during 
the operation of the procedures are in 
accordance with safe working practices 
and consistent with established custom 
and practices at the workplace. 

(b) Immediately following this clause insert the 
following heading: 

Part II—Patrols. 

20. Clause 21.—First Aid Kit: Delete this clause and 
insert in lieu a new Clause 21.—Wages as follows: 

21.—Wages. 
(1) The weekly base rate for a Patrol shall be $442.50 

per week with effect from the first pay period 
commencing on or after the 15th day of October 
1991. 

(2) Notwithstanding the rate expressed in subclause 
(1) hereof a Patrol working shifts shall be paid a 
weekly rate of pay to be known as the "composite 
rate of pay" which shall be an amount equal to the 
weekly base rate plus the average of the amount 
payable for shift and weekend penalties worked by 
a Patrol for the period of the roster provided that 
the rate expressed in this clause shall be automat- 
ically adjusted according to variations from time 
to time in the shift roster. 

(3) Patrols holding the I.A.M.E. Certificate shall be 
paid an additional $2.00 per week. 

(4) A service payment will be paid to Patrols at the 
rate of $3.00 per week for each five yearn of 
continuous service up to a total of twenty years of 
continuous service. 

21. Clause 22.—Amenities: Delete this clause and insert 
in lieu a new Clause 22.—Hours as follows: 

22.—Hours. 
(1) The ordinary hours of work for Patrols shall not 

exceed 38 in each week and shall be worked in no 
more than five shifts, or in the case of day Patrol 

five periods. In no case shall the ordinary hours 
of work on each shift exceed nine and one half 
hours or less than six hours. 

(2) No Patrol shall be rostered for more than five 
shifts within a week commencing on a Sunday, or 
for more than six consecutive shifts. 

(3) Except at regular changeover of shifts an em- 
ployee will not be rostered for more than one shift 
in any twenty-four hours—provided that the hours 
off duty and the spread of hours specified in this 
clause may be varied by mutual consent between 
the R.A.C. and the Union. 

22. Clause 23.—Representation: Delete this clause and 
insert in lieu a new Clause 23.—Rosters as follows: 

23.—Rosters. 
(1) The continuous work roster shall be advised and 

distributed to employees weekly. 
(2) Any changes to the rosters which may be 

considered by the R.A.C. will be discussed in 
accordance with the provisions in subclause (5) of 
Clause 16.—Committee Representation of this 
Award. 

(3) The work roster shall be recorded and kept on file 
by the R.A.C. 

23. Clause 24.—Committee Representation: Delete this 
clause and insert in lieu a new Clause 23.—Meals as 
follows: 

24.—Meals. 
(1) A day Patrol will be allowed a thirty minute paid 

meal break during each day worked. 
(2) A thirty minute paid meal time shall be allowed 

on each shift. 
(3) Subject to paragraph (b) 

(a) Meal breaks shall be taken beginning be- 
tween the four and five and a half hours after 
the commencement of the Patrol's shift. 

(b) Patrols commencing work at 11.24 a.m. will 
have a meal break beginning between 
2.30 p.m. and 4.00 p.m. 

(4) (a) Meal breaks to be taken from Monday to 
Friday excluding Public Holidays, between 
the hours of 10.24 a.m. and 4.30 p.m. shall be 
taken at either the R.A.C's depots, at agreed 
crib bases, or at the Patrolman's place of 
residence as directed by the R.A.C. 

The Depots and crib bases shall have 
adequate facilities for meals for the number 
of Patrols directed to take crib at such 
legations at any particular time. 

(b) Meal breaks to be taken at all other days than 
described in (a) and also those taken from 
Monday to Friday between the hours of 
4.31 p.m. and 10.23 a.m. shall be taken at the 
R.A.C's depots or at the Patrol's place of 
residence, as directed by the R.A.C. 

(c) The facilities provided in the depots and the 
crib bases shall be to the standard provided 
in Clause 30 of this Award except that 
showers are not required at the crib bases. 
Microwave ovens will be provided at the 
depots and crib bases. 

Patrols are to ensure that the premises used 
for meal breaks shall be left in a clean and 
tidy condition and that they are courteous to 
all other staff using the premises. Any 
complaints about the premises shall be made 
only to the Road Service Manager. 

(d) In the first two years of employment the 
Patrols shall be prepared, if directed by the 
R.A.C., to take crib breaks at the R.A.C's city 
depot. 

(5) When an employee is required for duty during any 
meal time as prescribed in subclause (1) or (2) of 
this clause whereby the meal time be postponed 
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shall be paid at overtime rates until released to 
obtain a meal. 

(6) (a) A Patrol shall be paid $6.30 for a meal 
necessitated by two hours or more of over- 
time immediately following a rostered shift 
or the ordinary hours of work, and further 
meals at the rate of $4.30. . 

(b) The rates are to be varied according to the 
Metal Trades (General) Award No. 13 of 
1965 as amended. 

(c) If a Patrol is entitled to a meal allowance 
according to paragraph (a) hereof but due to 
work load required by the R. A.C. chooses not 
to take a meal break the meal allowance will 
still be paid. 

(7) A second meal break being necessitated by 
continuous overtime at the completion of a 
rostered shift or the ordinary hours of work for a 
day worker shall begin 11 Vz hours after the 
commencement of duty. 

24. Clause 25.—Duration of Award: Delete this clause 
and insert in lieu a new Clause 25.—Overtime as follows: 

25.—Overtime. 
(1) (a) Subject as hereinafter provided all time 

worked by a Patrol on day shift or day work 
in excess of or outside the ordinary working 
hours prescribed in Clause 22.—Hours or on 
a day shift other than a rostered shift shall be 
paid for at the rate of double time. 

(b) All time worked by a Patrol on afternoon or 
night shift in excess of or outside the ordinary 
working hours prescribed in Clause 22.— 
Hours or on an afternoon or night shift other 
than a rostered shift shall be paid for at the 
rate of double time and one half and all time 
worked in excess of or outside the ordinary 
working hours prescribed in Clause 22.— 
Hours between midnight Friday and mid- 
night Sunday or on a public holiday shall be 
paid for at the rate of treble time provided 
that double time and one half and treble time 
shall not apply to work carried out by a Patrol 
within a period of one hour before or after a 
rostered shift. 

(2) Overtime shall be calculated on the base rate 
prescribed in subclause (1) of Clause 21. 

(3) When necessary the R.A.C. may require any 
Patrol to work reasonable overtime at overtime 
rates and such Patrol shall work overtime in 
accordance with such requirement. 

(4) When a Patrol is required to remain ready for a 
call to work after ordinary hours, ordinary time 
shall be paid for the time so held in readiness. 

(5) When a Patrol is recalled to work after leaving the 
job, payment shall be paid for at least four hours 
at overtime rates. 

(6) (a) When overtime is necessary it shall wherever 
reasonably practicable be so arranged that the 
Patrol has at least ten consecutive hours off 
duty between the work of successive days. 

(b) A Patrol who works so much overtime 
between the termination of ordinary work on 
one day and the commencement of ordinary 
work the next day that the Patrol has not had 
at least ten consecutive hours off duty 
between those times, shall, subject to this 
subclause be released after completion of 
such overtime until the Patrol has had ten 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence, provided that overtime 
worked as a result of a recall shall not be 
regarded as overtime for the purpose of this 
clause. 

(c) If, on the instructions of the R.A.C., such a 
Patrol resumes or continues work without 
having had such ten consecutive hours off 
duty that person shall be paid at double rates 
until released from duty for such period and 
shall then be entitled to be absent for ten 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence. 

(7) All overtime carried out on weekends and public 
holidays, by day Patrols shall be paid at treble 
time. 

25. Clause 26.—Public Holidays: Delete this clause and 
insert in lieu a new Clause 26.—Penalty Rates as follows: 

26.—Penalty Rates. 
(1) A Patrol working afternoon or night shift will be 

paid fifteen percent on the base rate in addition to 
his/her ordinary rate for the shift. 

(2) Sundays: For all ordinary hours worked on a 
Sunday the rate of pay shall be double time. 

(3) Saturdays: For all ordinary hours worked on a 
Saturday the rate of pay shall be time and one half. 

(4) Public Holidays 
Subject to the provisions of paragraph (b) 

hereof all hours worked on Public Holidays as 
prescribed in Clause 18 of this Award: 

(a) Day Patrols: The rate of pay shall be that 
prescribed in Clause 25(1 )(b) of this 
Award. 

(b) Shift Patrols: For the purpose of calcu- 
lating the public holiday component of 
the composite rate for employees on 
continuous roster, the penalty compo- 
nent for such public holidays shall be 
calculated at one and one half times the 
daily base rate. 

(5) Calculation of Penalty and Overtime Rates: 
For the purpose of ascertaining the additional 

amount to be paid under this clause, the normal 
hourly rate shall be deemed to be the weekly base 
rate divided by 38 and the additional amounts 
payable under this clause or Clause 25.—Over- 
time, shall be paid in respect of the hours to which 
this clause or Clause 25 applies and the rates for 
such hours shall be the rates specified herein in 
relation to the normal hourly rates. 

26. Clause 27.—Avoidance of Industrial Disputes: Delete 
this clause and insert in lieu a new Clause 27.—Sick Leave 
as follows: 

27.—Sick Leave. 
(1) A Patrol shall within eight hours of the com- 

mencement of any absence from duty inform the 
R.A.C. of any inabUity to attend for duty and shall 
state the reason for the absence and as far as is 
practicable its estimated duration. 

(2) Subject as hereinafter provided a Patrol shall be 
entitled to payment for non-attendance on the 
grounds of personal ill health for one-twelfth of 
a week for each completed month of service until 
the 31st December next following the date upon 
which the Patrol completes 12 months' service 
with the R.A.C. and thereafter for two fifteenths 
of a week for each completed month of service. 
Payments hereunder may be adjusted at the end of 
each calendar year or at the time the employee 
leaves the service of the R.A.C. in the event of the 
employee being entitled by service subsequent to 
the sickness to a greater allowance than that made 
at the time the sickness occurred. This clause shall 
not apply where the worker is entitled to compen- 
sation under the Workers' Compensation and 
Assistance Act 1981. 

(3) A Patrol shall not be entitled to receive any wages 
from the R.A.C. for any time lost through the 



result of an accident not arising out of or in the 
course of employment or for any accident, 
wherever sustained, arising out of wilful default 
or for sickness arising out of the wilful default. 

(4) No employee shall be entitled to the benefits of 
this clause unless satisfactory proof is provided to 
the R.A.C. of the sickness, but theR.A.C. shall not 
be entitled to a medical certificate unless the 
absence is for three days or more. 

(5) For the purpose of producing proof of sickness as 
required in subclause (4) of this clause, the R.A.C. 
may require the employee to consult a medical 
practitioner of the R.A.C's choice and at the 
R.A.C's expense. 

(6) Sick leave shall accumulate from year to year so 
that any balance of the period specified in 
subclause (2) of this clause which has in any year 
not been allowed to any Patrol by the R.A.C. as 
paid sick leave may be claimed by the Patrol and 
subject to the conditions hereinbefore prescribed, 
shall be allowed by the R.A.C. in any subsequent 
year without diminution of the sick leave pre- 
scribed in respect of that year, provided that the 
sick leave which accumulates pursuant to this 
subclause shall be available to the Patrol for a 
period of five years but no longer from the end of 
the year in which it accrues. 

27. Clause 28.—^Training: 
(a) Delete this clause and insert in lieu a new Clause 

28.—Tools as follows: 
28.—Tools. 

An allowance of $9.20 per week shall be 
paid to each Patrol for the cost of replacing 
hand tools subject to each Patrol continu- 
ously carrying, as a minimum, the tools from 
time to time determined in accordance with 
the provisions of subclause (5) in Clause 
16.-—Committee Representation of this 
Award. 

(b) Immediately following this clause insert new 
clauses. Clause 29.—^Transport, Clause 30.— 
Amentities, a new heading Part III Mechanical 
Services, and new clauses, Clause 31.—Wages, 
Clause 32.—Hours, Clause 33.—Rostered Days 
Off, Clause 34.—Meals, Clause 35.—Overtime, 
Clause 36.—Sick Leave, Clause 37.—Tools and 
Equipment and Clause 38.—On-Site Inspections 
and a new Schedule 1.—Parties to Award as 
follows: 

29.—^Transport. 
(1) Subject to the availability of vehicles and to 

the requirement that the vehicle must be left 
securely locked the R.A.C. shall permit 
Patrols to use their service vehicles for 
transport between their usual place of resi- 
dence and the R.A.C's place of business 
provided that in the case of a Patrol who has 
to leave the vehicle in for service the R.A.C. 
shall convey that Patrol to and from his/her 
residence. 

(2) On completion of their shift immediately 
prior to commencing annual leave Patrols 
shall be permitted to use their service vehicle 
for transport to their place of residence at 
which place Patrols shall remove their 
personal effects from the vehicle, lock the 
vehicle and leave it in a position readily 
accessible for the R.A.C. to collect. It is the 
responsibility of the R.A.C. to return vehicles 
to Patrol's places of residence in sufficient 
time to permit them to recommence duty at 
the expiration of their annual leave. 

30.—Amenities. 
(1) The R.A.C. shall provide suitable clothing 

lockers to be shared by Patrols on midnight 
shift 

(2) The R.A.C. shall provide at its Road Service 
Headquarters, boiling water at meal times, 
cool drinking water in sufficient supply, hot 
for washing, hot and cold showers and 
adequate sanitary conveniences. 

Part III—Mechanical Services. 
31.—Wages. 

(1) The weekly rate for employees shall be: 
$ 

(a) Senior Vehicle Inspector 
(Headquarters) 546.50 
Senior Vehicle Inspector 
(Myaree/Balcatta) 538.10 

(b) Vehicle Inspector Special 
Services 526.50 

(c) Vehicle Inspector 522.10 
(d) Booking Officer 522.10 
(e) Service Attendant 399.80 

(2) A service payment will be paid to employees 
at the rate of $3.00 per week for each five 
years of continuous service up to a total of 
twenty years of continuous service. 

32.—Hours. 
(1) The ordinary hours of work shall be 37.5 hours 

per week to be worked in up to five days, 
Monday to Friday, excluding meal breaks. 

(2) Vehicle Inspectors undertaking on-site in- 
spections shall operate directly from home 
and may use their discretion as to actual start 
and finish times, meal breaks etc, within the 
period 8.00 a.m. to 5.30 p.m.. 

33.—Rostered Days Off. 
(1) Time credits are accrued on 19 days of a 20 

day cycle to permit a day to be taken as a 
Rostered Day Off (RDO) on the twentieth 
day. 

(2) Employees are entitled to take no more than 
12 RDO's within any 12 month period. 

(3) Single public holidays have no effect on the 
20 day cycle. When an RDO coincides with 
a public holiday, an alternative RDO shall be 
allotted if possible, but not necessarily, 
adjacent to the public holiday. In any event 
the RDO shall be taken as close as practica- 
ble to the twentieth day. 

(a) An RDO shall normally be taken on a 
Friday. 

(b) RDO's are not interchangeable between 
employees. 

(c) RDO's shall not be swapped from one 
day to another except by prior agree- 
ment between the employee and man- 
agement. 

34.—Meals. 
(1) Subject to the provisions of subclause (2) of 

Clause 32 an unpaid meal break of 36 
minutes shall be allowed, and taken at the 
discretion of the R.A.C., but not later than 5 
hours after commencement of work. 

(2) When providing the scheduled monthly train- 
ing at the worksite, the R.A.C. shall provide 
a light meal which is to be taken within the 
period of training. 

(3) Employees working at Head Office and at 
metropolitan branches shall be allowed two 
tea breaks of ten minutes duration, one in the 
morning and one in the afternoon as directed 
by the Supervisor. 

35.—Overtime. 
(1) The R.A.C. may require any employee to 

work reasonable overtime at the rates pre- 
scribed in this clause, and employees shall 
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work overtime in accordance with such 
requirement. 

(2) The rates of pay for all work done outside 
ordinary hours (including Saturdays), shall 
be time and a half for the first two hours and 
double time thereafter. Work on Sunday shall 
be paid for at double time. 

36.—Sick Leave. 
(1) An employee who is unable to attend work 

because of sickness must advise the Supervi- 
sor or Manager by the employee's normal 
commencement time on the first day of the 
absence the reason for the absence and, as far 
as is practicable, the estimated duration. 

(2) An employee who is unable to perform 
his/her duties on account of illness or 
accident not covered by Workers Compensa- 
tion shall be entitled to 10 days sick leave per 
year without loss of pay. 

(3) No employee shall be entitled to the benefits 
of this clause unless that employee produces 
proof satisfactory to the R.A.C. of sickness, 
but the R.A.C. shall not be entitled to a 
medical certificate unless the absence ex- 
tends beyond two consecutive days. 

(4) For the purpose of producing proof of 
sickness as required in subclause (3) of this 
clause, the R.A.C. may require the employee 
to consult a medical practitioner of the 
R.A.C's choice and at the R.A.C's expense. 

(5) The unused portions of the entitlement to 
paid sick leave in any one year shall 
accumulate from year to year and subject to 
this clause may be claimed by an employee 
if the absence by reason of personal ill health 
or injury exceeds the period for which 
entitlement has accrued during the year at the 
time of the absence, provided that an em- 
ployee shall not be entitled to claim payment 
for any period exceeding ten weeks in any 
one year of service. 

(6) Where an employee is absent on the working 
day before or after a public holiday without 
the R.A.C's consent, the employee shall be 
required to produce or forward evidence 
satisfactory to the R.A.C. that the non- 
attendance was due to personal ill-health or 
accident. 

37.—Tools and Equipment. 
The R.A.C. shall provide and maintain all 

tools required by Vehicle Inspectors and 
Service Attendants to adequately perform 
their duties. 

38.—On-Site Inspections. 
The Shop Steward representing Vehicle 

Inspectors shall, in consultation with the 
Supervisor or Senior Vehicle Inspector, ar- 
range for sufficient Vehicle Inspectors to be 
available to meet the demand for on-site 
inspections. 

Schedule 1. 
Parties to Award. 

The following shall be parties to this 
Award: 

Metals and Engineering Workers' 
Union—Western Australia 
1111 Hay Street 
WEST PERTH WA 6005 
Royal Automobile Club of W.A. (Inc) 
228 Adelaide Tferrace 
PERTH WA 6000 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, West Australian 

Branch and Others 
and 

Western Australian Government Railways Commission 
No. 287 of 1993. 

COMMISSIONER G.L. FIELDING. 
7 May 1993. 

Reasons for Decision (extemporaneous) 
THE COMMISSIONER: This is an application to vary the 
away-from-home and meal allowances as provided in 
Clause 28 of the Railway Employees Award. Clause 
28(2)(c) of that Award currently provides that those 
allowances shall be adjusted in accordance with the rates 
provided in Schedules A and B of the Public Service General 
Conditions of Service and Allowance Award and in 
accordance with the operative dates, as I understand it, in 
that Award. However, all of that is to be subject to 
application and ratification by this Commission. 

It is common ground that in or about November of last 
year the away-from-home and meal allowances were 
adjusted in the relevant public sector award. The Unions 
now bring this application to have those changes ratified for 
the purposes of this Award. The application is some four 
months' late. The Unions do not resile from the fact that they 
ought to have brought the claim earlier. It seems that the 
person who would normally be responsible for processing 
the claim was absent from the office at the relevant time and 
nothing was done about it by others in his absence, as ought 
to have been the case. 

The Railways Commission, pursuant to its longstanding, 
and I suspect now well known, policy, is not prepared to 
consent to any retrospectivity beyond the date on which the 
application was lodged. Thus, pursuant to section 39(3) of 
the Industrial Relations Act 1979, this Commission cannot 
make its award retrospective beyond the date of the 
application. In the circumstances, the changes are to be 
operative on and from 12 March last. 

There is one other change which the Respondent seeks by 
its Answer and Counter Proposal to have made to the clause. 
The Public Service General Conditions of Service and 
Allowances Award currently referred to in the Railway 
Employees Award has since been repealed and replaced by 
the Public Service Award 1992. The Respondent seeks to 
have that reflected in the clause and, furthermore, to reflect 
a change in the Schedules to the old award to be consistent 
with those in the new award. Clearly, that is a change which 
ought to be made. In the circumstances, that change too can 
be made from 12 March for the sake of consistency. 

I therefore indicate that I would be prepared to amend 
Clause 28(2)(c) in accordance with the Respondent's 
Answer and to amend the allowances in Clause 28 in 
accordance with Schedule B of the Applicant's claim. By 
consent the changes are to have effect on and from 12 March 
1993. 

I should perhaps say in closing that the allowances are 
designed to recoup expenses and therefore fall within the 
Allowances Principles, as is common ground between the 
parties. 

Appearances: Mr A.M. Dzieciol on behalf of the 
Applicant 

Mr D.W.L. Detez on behalf of the Respondent 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Railways Union of Workers, West Australian 
Branch and Others 

and 

Western Australian Government Railways Commission. 

No. 287 of 1993. 

Railway Employees' Award No. 18 of 1969. 

COMMISSIONER G.L. FIELDING. 

7 May 1993. 

Order. 

HAVING heard Mr A. Dzieciol on behalf of the Applicant 
and Mr D. Detez on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Railway Employees' Award No. 18 of 1969 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 12th day of March, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 

Clause 28.—Away From Home and Meal Allowances: 

(A) In subparagraph (2)(a)(ii) delete the rates specified 
and insert in lieu thereof the amounts of "$27.35" and 
"$19.10" respectively. 

(B) Delete placita (2)(a)(iii)(aa) and (bb) and insert in lieu 
thereof the following— 

(aa) For hotel/motel occupied: 

Employees Employees Employees 
—up to with without 
42 days dependants dependants 

—after —after 
42 days 42 days 

per day per day per day 
$ $ $ 

Perth Suburban Area 118.70 59.35 39.55 
South of 26* Lat. 93.20 46.60 31.05 

(bb) For other than hotel/motel occupied—$44.35 per day. 

(C) In paragraph (2)(b) delete the rate specified and insert 
in lieu thereof the amount of "$6.50". 

(D) Delete paragraph (2)(c) and insert in lieu thereof the 
following— 

(c) The allowances in placita (2)(a)(ii) and (iii) and 
paragraph (2)(b) hereof shall be adjusted in 
accordance with the rates provided for in Sched- 
ules C and I of the Public Service Award 1992, 
and with effect in accordance with any operative 
dates of variations in such rates subject to 
application to, and ratification by the Western 
Australian Industrial Relations Commission. 

SECURITY OFFICERS' AWARD 
No. A25 of 1981 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security and Others. 
No. 161 of 1991. 

COMMISSIONER C.B. PARKS. 
28 April 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Union application before the 
Commission seeks to amend clause 21.—Wages, of the 
Security Officers' Award (the Award) by replacing the 
existing two classifications contained therein and their 
related wage levels, with a four level structure in which the 
total wage for each level is prescribed in two components, 
a Base Rate and a Supplementary Payment. A new clause 
title, 21.—Classification Structure and Wage Rates is also 
proposed and therefore consequential amendments are 
sought to replace the current title where it appears in clauses 
2.—^Arrangement, and 3.—Area and Scope. Further redraft- 
ing is proposed in relation to the wording of this 
last-mentioned clause but the parties are agreed that the 
suggested wording will not alter the existing scope of the 
Award and will now explicitly exclude coverage of 
employees work within the security industry covered by the 
Clerks' (Control Room Operators) Award. 

As observed {supra), the applicant Union seeks to establish 
. a new classification and wages structure. In addition, the 
claimed levels of total wages are designed to establish new 
wage relativities within the Award and they, in turn, have 
been claimed at levels said to reflect the relative skills 
exercised in comparison with those of classifications in 
several other awards of this Commission. The various goals 
which the applicant Union seeks to achieve are said to be 
those described in pronouncements of, and the Wage 
Principles established by, the Full Bench of the Australian 
Industrial Relations Commission, within National Wage Case 
decisions as adopted by this Commission, sitting in Court 
Session, within its State Wage Case decisions. 

Clause 21.—Wages of the Award currently contains the 
two classifications "Security Officer" and "Security 
Officer (Mobile)" and the related weekly wage rates of 
$345.00 and $360.20 respectively. 

By operation of the Area and Scope clause, the award 
applies to persons employed in the aforenamed callings in 
the industry carried on by the respondents, being the 
businesses named in the Schedule of Respondents. The 
parameters of a "Security Officer's" duties are defined as 
being "to watch and/or guard and/or patrol and/or protect 
premises and/or property; provided that a Security Officer 
may perform incidental duties which need not be of a 
security nature." The Commission knows that the named 
respondents engage in the business of providing security 
services for hire and reward. It is within this current scope 
that the applicant union says it wishes to establish die 
following new classification structure and levels— 

"CLASSIFICATION STRUCTURE 
An employer shall classify existing and new employ- 

ees, as a security officer at a level 1 to 4, according to 
the criteria set out below. Existing employees, and new 
employees upon engagement, shall be informed by the 
employer of the classification into which they have 
been placed. 

SECURITY OFFICER—LEVEL 1 
(1) A Security Officer—Level 1 is an employee who 

performs work to the level of his or her training. 
(2) Indicative of the tasks which an employee at this 

level may perform are the following; 
(a) Watch, guard or protect persons and/or 

premises and/or property; 
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(b) Be stationed at an entrance and/or exit, 
whose principal duties shall include the 
control of movement of persons, vehicles, 
goods and/or property coming out of or going 
into premises or property, including vehicles 
carrying goods of any description, to ensure 
that the quantity and description of such 
goods is in accordance with the requirements 
of the relevant document and/or gate pass and 
who also may have other duties to perform 
and shall include an area or door attendant or 
commissionaire in a commercial building; 

(c) Respond to basic fire/security alarms at their 
designated post; 

(d) In performing the duties referred to above the 
officer may be required to use electronic 
equipment such as hand-held scanners and 
simple closed circuit television systems 
utilising basic keyboard skills. 

SECURITY OFFICER—LEVEL 2 
(1) A Security Officer—Level 2 is an employee who 

performs work above and beyond the skills of an 
employee at Level 1 to the level of his or her 
training. 

(2) Indicative of the tasks which an employee at this 
level may perform are the following: 

(a) Duties of securing, watching, guarding and/ 
or protecting as directed, including responses 
to alarm signals and attendances at and minor 
non-technical servicing of automatic teller 
machines, and is required to patrol in a 
vehicle two of more separate establishments 
or sites; or 

(b) Monitors and responds to electronic intrusion 
detection or access control equipment termi- 
nating at a visual display unit and/or comput- 
erised printout (except for simple closed 
circuit television systems). 

(c) The operation of a public weighbridge by a 
Security Officer appropriately licensed to do 
so. 

(d) May be required to perform the duties of 
Security Officer—Level 1. 

SECURITY OFFICER—LEVEL 3 
(1) A Security Officer—Level 3 is an employee who 

performs work above and beyond the skills of an 
employee at Level 2 to the level of his or her 
training. 

(2) Indicative of the tasks which an employee at this 
level may perform are the following: 
(a) The monitoring and operation of integrated 

intelligent building management and security 
systems terminating at a visual display unit 
or computerised printout which requires data 
input from the Security Officer. 

(b) A Security Officer, who in the opinion of the 
Employer has no previous relevant experi- 
ence at this level, and is undertaking the tasks 
of a Security Officer Level 4 whilst undergo- 
ing training and gaining experience during 
the first 6 months of employment as such. 

(3) A Security Officer Level 3 is also required to 
perform the duties of a Security Officer—Level 1 
and/or Security Officer—Level 2. 

SECURITY OFFICER—LEVEL 4 
(1) A Security Officer—Level 4 is an employee who 

performs work above and beyond the skills of an 
employee at Level 3 to the level of his or her 
training. 

(2) Indicative of the tasks which an employee at this 
level may perform are the following: 
(a) Monitoring, recording, inputting information 

or reacting to signals and instruments related 
to electronic surveillance of any kind within 
a central station. 

(b) Keyboard operation to alter the parameters 
within an integrated intelligent building 
management and/or security system. 

(c) The co-ordinating, monitoring or recording 
of the activities of Security Officers utilising 
a verbal communications system within a 
central station. 

(3) A Security Officer Level 4 is also required to 
perform the duties of Security Officers at Levels 
1 and/or 2 and/or 3." 

The wage scale claimed in relation to the foregoing 
structure is expressed as: 
Classification Base Supplementary Total 

Rate Payment Rate 
$ $ $ 

Security Officer—Level 1 345.00 4.90 349.90 
Security Officer—Level 2 360.20 4.90 365.10 
Security Officer—Level 3 367.50 5.65 373.15 
Security Officer—Level 4 368.00 8.15 376.15 

and is said to be designed to achieve the award reforms 
envisaged by both the Structural Efficiency and the 
Minimum Rates Adjustment Principles of the State Wage 
Case Decision—January 1992 (72 WAIG 191). That is, the 
establishment and phasing in of wage levels relative to 
those, such as the tradesperson and several other employee 
classifications in the metal industry, referred to in the 
National Wage Case Decision—August 1989 (Print H9100) 
and State Wage Case Decision—September 1989 (69 WAIG 
2917). The metal industry classifications, fixed relative to 
the tradesperson within the Metal Trades (General) Award, 
argued as being relevant to the assessment of Security 
Officer wage levels are tabulated and compared hereunder— 

Security Officers Metal Trades (General) Award Tradesperson 
Award Gaim Relativity Comparison 

Gass- Final Wage Base Supp. Total 
ificat- Total Group Rate Payment Wage 
ion & Wage 
Wage $ $ $ $ % 

Level 1 364.60 Level C12 319.20 45.40 364.60 87.4 
Level 2 379.70 — — — — 91.0 

Level CU 337.40 48.10 385.50 92.4 
Level 3 390.10 — — — — 93.5 
Level 4 401.50 — — — — 96.0 

Level C10 365.20 52.0) 417.20 100.0 
(Tradesperson) 

Support for the claimed relativities with a metal trade- 
sperson, the Union submits, is also to be found in a 
comparison with wage levels approved by the Commission 
in the Contract Cleaners Award and the Shop and 
Warehouse (Wholesale and Retail Establishments) Award, 
particularly for the classifications of "Cleaner" and "Shop 
Assistant". Respectively, these two classifications prescribe 
wage levels assessed as appropriate at 87.4% and 94.0% of 
the wage for a metal tradesperson. It is further argued that 
the Commission should also be influenced by what has 
occurred elsewhere in Australia where new classification 
structures and the fixation of wage relativities in the security 
industry have been established. Emphasis is placed upon a 
decision of the Industrial Relations Commission of Victoria 
in Full Session, relating to the Security Employees Award 
(Decision D91/0069). Therein, save for an additional level, 
designated 5, the same classification structure and final total 
wage relativities expressed as a percentage of that for a 
metal tradesperson, as now claimed in Western Australia, 
were approved in March 1991. 

The Union says that having established, in its view, the 
appropriate classification structure and related final total 
wage levels for this state relative to a metal tradesperson, 
it proposes that, when fully introduced, the final total wages 
will be divided into Base Rate and Supplementary Payment 
components with the relationship of 87.5% to 12.5% 
respectively, as is applicable within the Metal Trades 
(General) Award. Although this claimed percentage rela- 
tionship between the two components is not a matter which 
will effect this decision, it is apposite to record for future 
considerations that the actual relationship is currently 85.8% 
to 14.2%. 

The Union says that levels 1 and 2 of the claimed structure 
readily align with the duties required to be performed by a 
Security Officer or a Security Officer (Mobile), respectively. 
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It is on this basis that the Union asserts it has correctly 
proposed that the existing Award wage rates of $345.00 and 
$360.20 be retained as the transition^ Base Rates for levels 
1 and 2 until the necessary minimum rate adjustment is 
applied to achieve total wage relationships of 87.4% and 
91.0% with the metal tradesperson. 

In view of the proposed levels 3 and 4 being new, and no 
relevant Base Rates currently existing for these levels, it 
therefore became necessary to establish transitional Base 
Rates, or so it is said. It is on this premise that the Union 
says it claimed the Base Rates $367.50 and $368.00, based 
on what has occurred in Victoria. Complementary minimum 
rate adjustments have then been calculated for these two 
levels so as to achieve 93.5% and 96.0% total wage 
relationships with the metal tradesperson. By applying tWs 
process the Union arrived at minimum rate adjustments of 
$19.60—level 1, $19.50—level 2, $22.60—level 3 and 
$32.50—level 4, each to be introduced in four increments, 
the first increments being those claimed in this application 
ie $4.90, $4.90, $5.65 and $8.15 respectively (exhibit 4.5). 

At the request of the Union, inspections of security 
services provided by four respondents to the Award where 
undertaken at the Perth International Airport, QV1 (a 
business district high-rise building), Perth Central Law 
Courts, and the Ministry of Education building. In addition, 
inspections were conducted at two metal industry establish- 
ments, a foundry and a transformer manufacturer, both 
principally operating under coverage of the Metal Trades 
(General) Award. A further inspection was undertaken at the 
engineering workshop of Transperth. 

Messrs R. Wereik, P.A. Davis, R.J. Tapiata, R.E. Fischer 
and P.J. Clover, Security Officers each employed at one of 
the sites inspected where contract security services are 
provided, testified as to the nature of security work involved 
at those sites, the training required to undertake that work, 
the duties performed, the responsibility exercised and, in 
addition, their knowledge of security work generally from 
experience gained elsewhere in the industry. Mr J. Mar- 
rapodi, a public servant employed at the Ministry of 
Education and responsible for the co-ordination of the 
contract security service provided to the Ministry, explained 
the nature of the security service provided to his employer, 
the duties required of the allocated security officers, and the 
extent of their power to make discretionary decisions in the 
course of performing their duties. 

For comparative purposes, Ms T.G. Knighton, a shop 
assistant and Mr S.J. Davis, a cleaner, were called by the 
Union to explain the nature of their duties and the degree 
of training necessary to adequately perform those duties. 

The respondent employers oppose the Union claims. 
Essentially the thrust of their argument in opposition is one 
of principle. Some matters of detail were addressed to 
highlight that the basis of the Union claim is flawed. 

On behalf of the respondent employers it is argued that 
the Union has failed to discharge the onus to show that the 
four claimed levels of skill and responsibility are those 
appropriate for Security Officers. Further, there has been a 
failure to show that such levels compare with a metal 
tradesperson in the percentage relationships sought to be 
established and thus the claims should be refused. It was also 
argued that the claimed classification structure and wage 
relativities have not been developed in consideration of the 
security industry as it operates in Western Australia. 

The Union's application is, according to the respondent, 
an attempt to flow what has been introduced by consent of 
the award parties in Victoria, and what has subsequently 
influenced similar consent arrangements in other states. The 
Union, it is said, has failed to demonstrate, by way of 
evidence, that the Victorian structure is relevant to the work 
of Security Officers in Western Australia. 

No testimony was brought on behalf of the respondents 
to rebutt that given by witnesses for the Union, nor to test 
the validity of the Victorian structure and relativities, and 
similar award arrangements in other states, approved within 
Wage Principles essentially the same as those applicable to 
this Commission. 

The Commission is in no doubt from the form of the 
application before it and the submissions and documentary 
material put in support thereof, that the catalyst which 
activated these claims is what has occurred in Victoria. 

It is apparent to the Commission that as a consequence 
thereof the applicant failed to carefully consider all 
implications of the adopted descriptions of the indicative 
tasks. Clearly in level 1, "(to) Watch, guard or protect 
persons" and "(to operate) a public weighbridge", are 
references, which because of their indicative role represent 
principal, and not incidental, duties for a Security Officer. 
These references, in my view, are therefore in direct conflict 
with the scope of the Award as presently limited by the 
definition of a Security Officer. That is, the watching, 
guarding, patrolling or protecting property or premises and 
other incidental duties. It is equally clear from the testimony 
of the Security Officers that all other descriptions within the 
indicative tasks are principal duties performed by such 
officers. Additionally, that such duties in the ascending 
levels require increasing degrees of skill, knowledge and 
discretionary judgement. 

Presently the Award Classifications recognise the limited 
difference between a mobile officer and all other officers. 
The weight of the oral evidence, supported by the 
inspections, shows that the present structure does not 
adequately grade the work of Security Officers or provide 
a commensurate wage structure. That should be rectified. 

From the evidence, and a consideration of the wage 
structures adopted for security industry employees else- 
where in Australia, particularly in Victoria, the classification 
structure and internal total wage relativities claimed appear 
equally appropriate to the industry in Western Australia. 
That is, subject to an alteration to the descriptions on levels 
1 and 2 to remove any conflict with the present scope of the 
Award. 

Such internal wage relativities need also be compared 
externally, particularly with those of the metal industry 
tradesperson and other classifications in that industry. No 
direct evidence was brought before the Commission to 
equate the work of Security Officers with classifications in 
the metal industry. However, inspections of the work of 
metal industry classifications, particularly those related in 
value at 92.4% of the metal tradesperson, revealed that the 
levels 3 and 4 claimed for Security Officers exercised 
greater degrees of responsibility and discretionary decision 
making than the metal industry employee. That, I am 
satisfied, should attract higher wage levels. A reconsidera- 
tion of the wage structure in the claim, notwithstanding it 
was established in Victoria, when compared to the metal 
industry classification values, is appropriate. Thus I am 
satisfied that the claimed wage relativities are correct both 
internally and externally. The latter also being reinforced by 
the relativities this Commission has approved for Cleaners 
and Shop Assistants. 

The Commission has been requested by the applicant 
Union to approve what is described as an Implementation 
Manual (exhibit 4.2). I decline to do that because its contents 
have not been addressed by either party. However, I make 
the observation, having perused the document, that an aid 
of this type may assist the smooth introduction of the 
minimum rate adjustments. 

It is my view that the new classification structure and 
related Base Rates and Supplementary Payments should 
commence to operate on and from 1 July 1993. 

However, until such time as the complete structure 
commences to operate, the existing classifications should 
continue in force. In addition thereto, the Supplementary 
Payments approved by the Commission for levels 1 and 2 
of the new structure, shall apply respectively from the 
beginning of the first pay period commencing on or after 
today's date. It is from this date the timing of future 
miminum rate adjustment increments should be measured. 



Appearances: Ms D. A. Blaskett appeared on behalf of the 
applicant. 

Mr G.R. Blyth appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security and Others. 
No. 161 of 1991. 

COMMISSIONER C.B. PARKS. 
17 May 1993. 

Order. 
HAVING heard Ms D.A. Blaskett and later Ms K. Digwood 
on behalf of the Applicant and Mr G.R. Blyth on behalf of 
the Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Security Officers' Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 28 April 1993 
or as otherwise specified therein. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the number and title 21.—Wages and insert 
in lieu thereof the numbers and titles— 

21 A. Wages 
21. Classification Structure and Wage Rates 

B. Insert after the number and title 34.—Structural 
Efficiency and Award Modernisation the follow- 
ing new number and title— 
35. Transition and Implementation: Classifica- 

tion Structure 
2. Clause 3.—Area and Scope: Delete this clause and 

insert in lieu thereof— 
3—Area and Scope. 

This award shall apply to all officers in the callings set 
out in Clause 21 A.—Wages, or alternatively Clause 
21.—Classification Structure and Wage Rates, in the 
industry carried out by the respondents throughout the State 
of Western Australia; provided that this award shall not 
apply to those employees employed as Control Room 
Operators pursuant to the Clerks' (Control Room Operators) 
Award No. A 14 of 1981. 

3. Clause 21.—Wages: 
Delete this clause and insert in lieu thereof— 

21A—Wages. 
This clause shall cease to have force or effect on and from 

1 July 1993, being the date upon which clause 21.— 
Classification Structure and Wage Rates of this award 
commences to operate. 

(1) The minimum total rate of wages payable under this 
award shall be as follows:— 

(a) Base Supple- Tbtal 
Rate mentary Rate 

$ Payment $ 
$ 

Security Officer 345.00 4.90 349.90 
Security Officer 
(Mobile) 360.20 4.90 365.10 

(b) A Probationary Security Officer shall be paid 96% 
of the total wage rate prescribed for a Security 
Officer or Security Officer (Mobile), whichever is 
applicable and, if the Officer is a casual, the casual 
loading referred to in subclause (2) of this clause. 

(c) The supplementary payments prescribed in para- 
graph (a) hereof represents a payment in lieu of 
equivalent overaward payments. Thus, existing 
overaward payments may be absorbed by the 
employer to the extent of the supplementary 
payments set out in paragraph (a) hereof. 

(2) A casual officer shall be paid 20% of the ordinary rate 
in addition to the ordinary rate for the calling in which 
he/she is employed, with a minimum engagement of three 
hours to be worked in a continuous shift. 

(3) Senior Officers:— 
Any officer placed in charge of other officers shall be paid 

in addition to the appropriate wage prescribed, the fol- 
lowing:— 

Per Week 
$ 

(a) if placed in charge of not less 16.60 
than 3 and not more than 10 other 
officers 

(b) if placed in charge of not less 25.50 
than 10 and not more than 20 
other officers 

(c) if placed in charge of more than 32.70 
20 other officers 

(4) Additional Allowances:— 
Officers who fulfill certain requirements as directed and 

use various qualifications in the performance of their duties 
shall be paid, in addition to the appropriate wage prescribed, 
the following:— 

(a) Security Officers and above who are required to 
possess a recognised first aid certificate as a 
condition of employment, $6.56 per week extra. 

(b) Security Officers required to drive emergency 
vehicles, $2.77 per day for each day that a vehicle 
is driven in an emergency situation. 

(c) Security Officers who are required to attend and 
reset alarm panels, $4.10 per week or 82 cents per 
day in the case of employees who work part-time 
or casual. 

(d) Security Officers who are required to carry 
firearms in the performance of their duties, $10.25 
per week, or $2.05 per day for each day a firearm 
is carried. 

(e) Security Officers required to hold a licence in 
accordance with the provisions of the Security 
Agents' Act shall have, in the second and 
subsequent years of employment 50% of the cost 
of the licence reimbursed by the employer. 

4. Clause 21 A.—Wages: Insert after this clause the 
following new clause— 

21—Classification Structure and Wage Rates. 
This clause shall operate on and from 1 July 1993. 
(1) (a) CLASSIFICATION STRUCTURE 

An employer shall classify existing and new 
employees, as a security officer at a level 1 to 4, 
according to the criteria set out below. Existing 
employees, and new employees upon engagement, 
shall be informed by die employer of the 
classification into which they have been placed. 
SECURITY OFFICER—LEVEL 1 
(1) A Security Officer—Level 1 is an employee 

who performs work to the level of his or her 
training. 

(2) Indicative of the tasks which an employee at 
this level may perform are the following; 

(a) Watch, guard or protect premises and/or 
property; 



(b) Be stationed at an entrance and/or exit, 
whose principal duties shall include the 
control of movement of persons, vehi- 
cles, goods and/or property coming out 
of or going into premises or property, 
including vehicles carrying goods of 
any description, to ensure that the 
quantity and description of such goods 
is in accordance with the requirements 
of the relevant document and/or gate 
pass and who also may have other duties 
to perform and shall include an area or 
door attendant or commissionaire in a 
commercial building; 

(c) Respond to basic fire/security alarms at 
their designated post; 

(d) In performing the duties referred to 
above the officer may be required to use 
electronic equipment such as hand-held 
scanners and simple closed circuit tele- 
vision systems utilising basic keyboard 
skills. 

SECURITY OFFICER—LEVEL 2 
(1) A Security Officer—Level 2 is an employee 

who performs work above and beyond the 
skills of an employee at Level 1 to the level 
of his or her training. 

(2) Indicative of the tasks which an employee at 
this level may perform are the following: 
(a) Duties of securing, watching, guarding 

and/or protecting as directed, including 
responses to alarm signals and atten- 
dances at and minor non-technical serv- 
icing of automatic teller machines, and 
is required to patrol in a vehicle two of 
more separate establishments or sites; or 

(b) Monitors and responds to electronic 
intrusion detection or access control 
equipment terminating at a visual dis- 
play unit and/or computerised printout 
(except for simple closed circuit televi- 
sion systems). 

(c) May be required to perform the duties 
of Security Officer—Level 1. 

SECURITY OFFICER—LEVEL 3 
(1) A Security Officer—Level 3 is an employee 

who performs work above and beyond the 
skills of an employee at Level 2 to the level 
of his or her training. 

(2) Indicative of the tasks which an employee at 
this level may perform are the following: 
(a) The monitoring and operation of inte- 

grated intelligent building management 
and security systems terminating at a 
visual display unit or computerised 
printout which requires data input from 
the Security Officer. 

(b) A Security Officer, who in the opinion 
of the Employer has no previous rele- 
vant experience at this level, and is 
undertaking the tasks of a Security 
Officer Level 4 whilst undergoing train- 
ing and gaining experience during the 
first 6 months of employment as such. 

(3) A Security Officer Level 3 is also required 
to perform the duties of a Security Officer— 
Level 1 and/or Security Officer—Level 2. 

SECURITY OFFICER—LEVEL 4 
(1) A Security Officer—Level 4 is an employee 

who performs work above and beyond the 
skills of an employee at Level 3 to the level 
of his or her training. 

(2) Indicative of the tasks which an employee at 
this level may perform are the following: 
(a) Monitoring, recording, inputting infor- 

mation or reacting to signals and instru- 
ments related to electronic surveillance 
of any kind within a central station. 

(b) Keyboard operation to alter the parame- 
ters within an integrated intelligent 
building management and/or security 
system. 

(c) The co-ordinating, monitoring or re- 
cording of the activities of Security 
Officers utilising a verbal communica- 
tions system within a central station. 

(3) A Security Officer Level 4 is also required 
to perform the duties of Security Officers at 
Levels 1 and/or 2 and/or 3." 

(b) WAGE RATES 
The minimum total rate payable under this 

award shall be as follows: 
(a) Base Supple- Total 

Rate mentary Rate 
$ Payment 

« 
$ 

Security Officer— 345.00 4.90 349.90 
Level 1 
Security Officer— 360.20 4.90 365.10 
Level 2 
Security Officer— 367.50 5.65 373.15 
Level 3 
Security Officer— 368.00 8.15 376.15 
Level 4 

(2) A probationary Security Officer shall be paid 96% of 
the weekly wage rate prescribed for a Security Officer— 
Level 1 or Security Officer—Level 2 whichever is applica- 
ble and, if the officer is a casual, the casual loading referred 
to in subclause (4) of this clause. 

(3) The supplementary payments set out in paragraph (b) 
of subclause (1) above represent a payment in lieu of 
equivalent overaward payments. Thus, existing overaward 
payments may be absorbed by the employer to the extent of 
the supplementary payments set out in paragraph (b) of 
subclause (1) of this clause. 

(4) A casual officer shall be paid 20% of the ordinary rate 
in addition to the ordinary rate for the calling in which 
he/she is employed, with a minimum engagement of three 
hours to be worked in a continuous shift. 

(5) Senior Officers:— 
Any officer placed in charge of other officers shall be paid 

in addition to the appropriate wage prescribed, the fol- 
lowing:— 

Per Week 
$ 

(a) if placed in charge of not less 16.60 
than 3 and not more than 10 other 
officers 

(b) if placed in charge of not less 25.50 
than 10 and not more than 20 
other officers 

(c) if placed in charge of more than 32.70 
20 other officers 

(6) Additional Allowances:— 
Officers who fulfill certain requirements as directed and 

use various qualifications in the performance of their duties 
shall be paid, in addition to the appropriate wage prescribed, 
the following:— 

(a) Security Officers and above who are required 
to possess a recognised first aid certificate as 
a condition of employment, $6.56 per week 
extra. 

(b) Security Officers required to drive emer- 
gency vehicles, $2.77 per day for each day 
that a vehicle is driven in an emergency 
situation. 



(c) Security Officers who are required to attend 
and reset alarm panels, $4.10 per week or 82 
cents per day in the case of employees who 
work part-time or casual. 

(d) Security Officers who are required to carry 
firearms in the performance of their duties, 
$10.25 per week, or $2.05 per day for each 
day a firearm is carried. 

(e) Security Officers required to hold a licence 
in accordance with the provisions of the 
Security Agents' Act shall have, in the 
second and subsequent years of employment 
50% of the cost of the licence reimbursed by 
the employer. 

5. Clause 34.—Structural Efficiency and Award Moder- 
nisation: Insert after this clause the following new clause— 

35—Transition and Implementation: Classification 
Structure. 

The wage rate and classification structure set out in 
Clause 21.—Classification Structure and Wage Rates is to 
be implemented on and from 1 July 1993. The following 
mechanism regulating the orderly transition to the new 
structure and wage rates is to be applied:— 

(1) On and from 1 July 1993 an employee's classifica- 
tion and wage rate shall be determined in 
accordance with Clause 21.—Classification 
Structure and Wages Rates, of this Award. 

(2) Upon transition to the new classification structure 
employees shall perform work in accordance with 
their new classification as detailed in Clause 
21.—Classification Structure and Wage Rates, of 
this Award. 

(3) Any disputes in relation to the transition or 
implementation of the new classification and wage 
rate structure, or arising from award variations shall 
be dealt with in accordance with Clause 31.— 
Dispute Settlement Procedure, or this Award. 

Provided that in the event of the matter 
remaining unresolved either party may refer the 
matter to the Western Australian Industrial Rela- 
tions Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Canine Security and Others. 
No. 161 of 1991. 

COMMISSIONER C.B. PARKS. 
26 May 1993. 

Correction Order. 
WHEREAS errors occurred in Order No. 161 of 1991 dated 
17 May 1993, the following corrections are made: 

1. In order number 4, subclause (l)(a)— 
A. Replace the word 'of appearing in the phrase 

"two of more" in placitum (a), subparagraph (2) 
of SECURITY OFFICER—LEVEL 2, with the 
word 'or'. 

B. Delete the quotation mark at the conclusion of 
subparagraph (3) of SECURITY OFFICER- 
LEVEL 4. 

2. In order number 5, replace the word 'or' appearing in 
the phrase "Dispute Settlement Procedure, or this Award" 
in the first paragraph of subclause (3), with the word 'of. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

No. 11 of 1951 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian 

Branch 
and 

Bunnings Pty Ltd and Others 
No. 682 of 1993. 

Timber Yard Workers Award No. 11 of 1951 
COMMISSIONER A.R. BEECH. 

4 June 1993. 
Order. 

HAVING heard Mr R.A. Keegan on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission being satisfied that the application 
conforms to the Minimum Rates Adjustment principle of the 
State Wage Principles, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That the Timber Yard Workers Award No. 11 of 
1951 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 3rd day of June 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 29.—Wages: Delete subclauses (1) and (2) of 

this clause and insert in lieu the following: 
(1) Broad- Base Supple- Total 

banded Base mentary Minimum 
Groups Payment Award Rate 

(38 hours) 

1 284.80 40.60 325.40 
2 299.50 42.50 342.00 
3 319.20 45.40 364.60 
4 337.40 48.10 385.50 
5 365.20 52.00 417.20 
6 383.50 54.60 438.10 

(2) Classification: ( 
(a) Breaking down saws: 

(i) Sawyers planking out and 
flitching to size with fully 
mechanised unit 

(ii) Sawyers as in (i) other than 
operating fully mechanised 
unit 

(iii) Sawyers other than (i) or (ii) 
(iv) Assistants including hookman 

other than item (v) 
(v) Hookman who in addition 

operates chain or other power 
driven saw 

(vi) Log measurer 
(b) Benchperson: 

(i) No. 1 
(ii) No. 2 

(iii) No. 3 
(iv) No. 4 

(c) Stub Edger 
(d) Dockers—Log Sawmilling Section: 

(i) Responsible person at main 
dockers 

(ii) Tallyperson at main docker 
(iii) Dockerperson at main docker 
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(iv) Responsible person other 
dockers 

(v) Tallyperson other dockers 
(vi) Dockerperson other dockers 

(e) Pullers-out and/or Assistants on 
No. 1 Bench: 

(i) Single handed on dead or 
hand propelled roller 

(ii) Double handed as in (i) 
(iii) Others 

(f) Pullers-out and/or Assistants on 
No. 2 Bench 

(g) Pullers-out and/or Assistants on 
No. 3 Bench 

(h) Power driven cross cut sawyer 
other than docking saw 

(i) Mill or Yard Hand 
(j) Kiln Attendant 
(k) (i) Saw Doctor 

(ii) Saw Doctor Special Skills 
(1) Saw Sharpener 

(m) Stacker for seasoning by means of 
stripping or other recognised 
method 

(n) Tallyperson (other than paragraphs 
(f) and (u)): 

(i) Who is responsible for the 
making up of clients' orders 
for delivery 

(ii) Other 
(o) (i) Watchperson 

(ii) Gatekeeper who is required to 
do administrative duties 

(p) (i) Dockerperson or other em- 
ployee who grades, selects or 
colour matches timber for 
joinery or machining sections 

(ii) Double end docker 
(q) Woodmachining Sections: 

(i) Shaper 
(ii) Grinder whose principal duty 

is grinding knives and cutters 
(iii) General Jointer and operator 

of sticker machine 
(iv) Flooring machinist—fast feed 
(v) Fast feed sizer 

(vi) Mosaic flooring machinist 
and moulding machinist or 
two, three or four sides 
planer— 
(aa) who is required to set up 

the machine and then 
only from such time as 
he/she is required so to 
act 

(bb) who is not required to set 
up the machine but is 
required to operate, and 
then only from such time 
as he/she is required so 
to act 

(vii) Buzzer: 
(aa) when required to do 

other than planing one 
face and squaring edge 
and is required to set up 
the machine and then 
only from such time as 
he/she is required so to 
act 

(bb) who is required to set up 
the machine but is not 
required to do other than 
planing one face and 

edge and then only from 
such time as he/she is 
required so to act 

(cc) who is not required to set 
up the machine and is 
only required to buzz one 
face and one edge and 
then only from such time 
as he/she is required so 
to act 

(viii) Single/Double End Tenoner: 
(aa) who is required to set up 

the machine and then 
only from such time as 
he/she is required so to 
act 

(bb) who is not required to set 
up his/her own machine 
but is required to operate 
the machine and then 
only from such time as 
he/she is required so to 
act 

(ix) Thicknesser: 
Dovetailer: 
(aa) Thicknesser who is re- 

quired to set up the ma- 
chine and do other than 
just planing timber all 
round and then only from 
such time as he/she is 
required so to act 

(bb) Thicknesser who is not 
required to set up the 
machine and only plane 
timber all round and only 
from such time as he/she 
is required so to act 

(cc) Dovetailer who is re- 
quired to set up the ma- 
chine and then only from 
such time as he/she is 
required so to act 

(dd) Dovetailer who is not 
required to set up the 
machine but is required 
to operate, and then only 
from such time as he/she 
is required so to act 

(x) Chain Morticer. 
Morticer: 
Finger Jointer: 
(aa) who is required to set up 

the machine and then 
only from such time as 
he/she is required so to 
act 

(bb) who is not required to set 
up the machine but is 
required to operate the 
machine and then only 
from such time as he/she 
is required so to act 

(xi) Grader behind fast feed floor- 
ing machine 

(xii) (aa) Grader and Feeder, fast 
feed mosaic flooring ma- 
chine who is required to 
set up the machine and 
then only from such time 
as he/she is required so 
to act 

(bb) Grader and Feeder, fast 
feed mosaic flooring ma- 
chine who is not required 
to set up the machine and 
then only from such time 
as he/she is required so 
to act 
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(cc) Multi Saw Operator who 
is required to set up the 
machine and then only 
from such time as he/she 
is required so to act 

(dd) Multi Saw Operator who 
is not required to set up 
the machine and then 
only from such time as 
he/she is required so to 
act 

(ee) Mitre Docking Saw Op- 
erator who is required to 
set up the machine and 
then only from such time 
as he/she is required so 
to act 

(ff) Multiple Mitre Docking 
Saw Operator 

(gg) Operator Panel and Wall 
Saws who is required to 
to set up the machine 

(hh) Operator Panel and Wall 
Saws who is not required 
to set up the machine 

(xiii) Tailer-out four sided planing 
machine 

(xiv) Floor sanding machine 
(xv) Wood Timer using hand tools 

(xvi) (aa) Laminated beam assem- 
bler 

(bb) Laminated beam layout 
coordinator 

(xvii) (aa) Adhesive Section Opera- 
tor, who is required to 
mix glue and perform 
quality testing 

(bb) Adhesive Section Assis- 
tant who is required to 
mix glue 

(cc) Adhesive Section Assis- 
tant 

(xviii) Gang nail truss press operator 
(xix) Gang nail truss hand 

(r) Re-Sawing: 
(i) Circular sawyer cutting to 

depth V/i inches or over 
(ii) Tailer-out to above 

(iii) Circular sawyer cutting to 
depth of under 772 inches 

(iv) Tailer-out to above 
(v) Bandsaw roller recut— 

(aa) Large-using blade over 3 
inches 

(bb) Tailer-cut to above 
(cc) Small-using blade not 

over 3 inches 
(dd) Tailer-cut to above 

(s) Orderperson—whose duties in- 
clude responsibility for rail con- 
signment 

(t) Packer 
(u) Mundijong Treatment Plant 

(i) Pine Pole De-barking Ma- 
chine Operator 

(ii) Pine Pole De-barking Ma- 
chine Pullers-out who is re- 
quired to grade and tally logs 
and then only from such time 
as he/she is required so to act 

(iii) Pine Pole Treatment Plant 
Operator 

(v) Adults employed in grading, as- 
sembling and packing mosaic 
flooring pieces 

No. 29 of 1969. 
WARD ASSISTANTS (MENTAL HEALTH 

SERVICES) AWARD 1966 
No. 35 of 1966. 

OFFICERS' AWARD 1988 
No. AS of 1989. 

TEACHERS' AIDES' AWARD, 1979 
No. R4 of 1979. 

RECREATION CAMPS (DEPARTMENT FOR 
SPORT AND RECREATION) AWARD 

No. A28 of 1985. 
RANGERS (NATIONAL PARKS) CONSOLIDATED 

AWARD 1987 
No. A17 of 1981. 

MENTAL HEALTH REHABILITATION 
ASSISTANTS AWARD, 1965 

No. 36 of 1965. 
HOSPITAL LAUNDRY AND LINEN SERVICE 

(GOVERNMENT) AWARD, 1982 
No. A36 of 1981. 

HOSPITAL EMPLOYEES' (PERTH DENTAL 
HOSPITAL) AWARD 1971 

No. 4 of 1970. 
HEALTH WORKERS—COMMUNITY AND CHILD 

HEALTH SERVICES AWARD, 1980 
No. R21 of 1979. 

GARDENERS (GOVERNMENT) 1986 AWARD 
No. A16 of 1983. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(GOVERNMENT) AWARD 

No. R7 of 1978. 
COUNTRY HIGH SCHOOL HOSTELS AWARD, 1979 

No. R7A of 1979. 
COMMUNITY WELFARE DEPARTMENT 

HOSTELS AWARD 1983 
No. A27 of 1981. 

CLEANERS AND CARETAKERS (METROPOLITAN 
MARKET TRUST) AGREEMENT, 1967 

No. AG 9 of 1967. 
CULTURAL CENTRE AWARD 1987 

No. A 28 of 1988. 
CLEANERS AND CARETAKERS (GOVERNMENT) 

AWARD 1975 
No. 32 of 1975. 

CMLDRENS SERVICES (GOVERNMENT) AWARD 
19S9 

No. A29 of 1985 and PSA A29A of 1985. 
CHILD CARE WORKERS (EDUCATION 

DEPARTMENT) AWARD 
No. A20 of 1984. 

THE TEACHERS' (KINDERGARTENS) AWARD 
1964 

No. 22 of 1963. 
HOSPITAL WORKERS (GOVERNMENT) AWARD 

No. 21 of 1966. 
Editor's Note: Matter No. A4 of 1992 is published in full 

(73 WAIG 1489). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.40—Variation of Awards. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Zoological Gardens Board and Others. 

Nos. 1427-1447 of 1992. 
Zoological Gardens Employees Award 1969. 

Ward Assistants (Mental Health Services) Award 1966. 



Western Australian Mint Security Officers' Award 1988. 
Teachers' Aides' Award, 1979. 

Recreation Camps (Department for Sport and Recreation) 
Award. 

Rangere (National Parks) Consolidated Award 1987. 
Mental Health Rehabilitation Assistants Award, 1965. 

Hospital Laundry and Linen Service (Government) Award, 
1982. 

Hospital Employees' (Perth Dental Hospital) Award 1971. 
Health Workers—Community and Child Health Services 

Award, 1980. 
Gardeners (Government) 1986 Award 

No. 16 of 1983. 
Enrolled Nurses and Nursing Assistants (Government) 

Award. 
Country High School Hostels Award, 1979. 

Community Welfare Department Hostels Award 1983. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement, 1967. 
Cultural Centre Award 1987. 

Cleaners & Caretakers (Government) Award 1975. 
Childrens Services (Government) Award 1989. 

Child Care Workers (Education Department) Award. 
The Teachers' (Kindergartens) Award 1964. 

Hospital Workers (Government) Award 
No. 21 of 1966. 

COMMISSIONER J.A. NEGUS. 
25 February 1993. 

Reasons for Decision. 
THE COMMISSIONER: This group of applications, which 
proceeds by consent, is complementary to the issuance of 
the new award known as the Miscellaneous Government 
Conditions and Allowances Award No. A4 of 1992. That 
award was created to consolidate the conditions of service 
and allowances for Government wages employees into a 
single document. One purpose of these applications is to 
delete, where appropriate, those provisions in these twenty 
one associated awards which have to that extent been 
superseded by the new award. 

The second purpose of the parties is to give effect to the 
2.5% increase in wages and allowances which became 
available pursuant to the Structural Efficiency Principle 
enunciated in the State Wage Decision of June 1991 (71 
WAIG 1723). 

Ms Digwood, who appeared with Ms Jackson on behalf 
of the applicant union, advised the Commission that the 
co-operative efforts of the parties to these proceedings 
closely mirrored the achievements of the Civil Service 
Association and the Government when they persuaded the 
Commission as presently constituted to approve the 2.5% 
adjustment in some ten awards held by the Association in 
November 1991. 

In these awards, in each application, an amendment to the 
contract of service clause is sought so as to comply with the 
requirement of the Structural Efficiency Principle which 
clarifies the employers' right to direct employees in their 
duties. 

One of the several matters reported upon by the advocates 
to support their assertion that the pursuit of structural 
efficiency is ongoing, co-operative and effective was the 
introduction of permanent part-time working arrangements. 
I raised with these parties the problem of reconciling 
part-time service with annual incremental wage movements 
in the same vein as I have previously adopted when issuing 
the Public Service Award 1992. To ensure that the inherent 
problems can be properly addressed by the parties, the 
appropriate clauses have been included in a Liberty to Apply 
Clause when necessary in each of the awards subject to these 
applications. 

The advocates reported to the Commission on the 
progress made with each of the awards in turn in relation 
to the requirements of the Structural Efficiency Principle 
and I am satisfied by that information that the wage increase 
of 2.5% can be approved with effect, as agreed by the 

parties, from the beginning of the first pay period 
commencing on or after 28 January 1993. 

Appearances: Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant. 

Ms V. Zupanovich on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
New Award and Variation of Awards. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Sir Charles Gairdner Hospital and Others. 

No. A4 of 1992. 
Miscellaneous Government Conditions and Allowances 

Award, 
and 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch, 

and 
Zoological Gardens Board and Others. 
Nos. 1427-1447 (inclusive) of 1992. 

Zoological Gardens Employees Award 1969. 
Ward Assistants (Mental Health Services) Award 1966. 

Western Australian Mint Security Officers' Award 1988. 
Tfeachers' Aides' Award, 1979. 

Recreation Camps (Department for Sport and Recreation) 
Award. 

Rangers (National Parks) Consolidated Award 1987. 
Mental Health Rehabilitation Assistants Award, 1965. 

Hospital Laundry and Linen Service (Government) Award, 
1982. 

Hospital Employees' (Perth Dental Hospital) Award 1971. 
Health Workers—Community and Child Health Services 

Award, 1980. 
Gardeners (Government) 1986 Award 

No. 16 of 1983. 
Enrolled Nurses and Nursing Assistants (Government) 

Award. 
Country High School Hostels Award, 1979. 

Community Welfare Department Hostels Award 1983. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement, 1967. 
Cultural Centre Award 1987. 

Cleaners & Caretakers (Government) Award 1975. 
Childrens Services (Government) Award 1989. 

Child Care Workers (Education Department) Award. 
The Tfeachers' (Kindergartens) Award 1964. 

Hospital Workers (Government) Award 
No. 21 of 1966. 

COMMISSIONER J.A. NEGUS. 
16 April 1993. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: The Reasons for Decision in 
relation to both of these matters or groups of matters were 
published simultaneously, for good reason, on 25 February 
1993. 

The applications had been before the Commission, by 
consent, on 14 January and 20 January. They were 
interdependent and generated minutes of proposed orders in 
some detail and in considerable volume. The publication of 
the reasons was therefore withheld until the final draft 
minutes were completed. 

In the meantime, there occurred a set of extraordinary 
happenings which have made it necessary to publish these 
further Reasons for Decision. These subsequent reasons 
arise in response to an application by the respondent 
employers for all of the matters to be re-opened and re-listed 
so that fresh evidence might be introduced 'to ensure a fair 
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and just outcome'. In dealing with that application it is 
necessary to outline the history of the matters as recorded 
in the Commission's files. 

Application No. A4 of 1992 was lodged on 9 September 
1992; answers were filed on 7 October 1992. Statutory 
notice and service requirements as directed by the Chief 
Commissioner were complied with and the Applicant Union 
requested a listing for hearing 'by consent' on 22 December 
1992. 

The group of applications No. 1427-1447 (inclusive) of 
1992 was filed on 11 November 1992; answers were filed 
on 11 January 1993 and a request for hearing was lodged 
on 11 January. The dates are in no way accidental because 
the group of applications was complementary to the 
ratification by the Commission of the new award, A4 of 
1992. The purpose of A4 was to consolidate a common set 
of conditions and allowances for employees covered by the 
twenty one separate awards; it followed that amendments 
were required to those awards as a matter of good 
housekeeping. The operative dates of the orders in all 
matters were synchronised to the same purpose. 

By letter dated 18 February 1993, the Commission 
received a request from an Assistant Director at the 
Department of Productivity and Labour Relations (DOPLR) 
for all of the applications to be re-listed to enable the 
Respondents to make further submissions. The following 
reasons for the request were given:— 

1. As a result of the election of a new Government 
of Western Australia, previous instructions and 
authorisations in respect to the above matters are 
no longer applicable. 

2. Instructions are currently being finalised." 
On 25 February 1993, the parties were notified that a 

Speaking to the Minutes was listed for 17 March, the letter 
seeking a re-listing was drawn to attention and the parties 
and interveners were invited to make submissions relating 
to 

" (a) —the competence of such a request 
(b) —the merit of the request. " 

In the days preceding 17 March, the Commission received 
further related correspondence from the Department of 
Conservation and Land Management, the Health Depart- 
ment of W.A., the Western Australian Mint and the Art 
Gallery of W.A. The common thread of these letters was that 
the respondents had, in fact, not consented to the new award 
(A4 of 1992); their position had not been put to the 
Commission. The grave implication forced upon one from 
the tone of the letters was that the advocate for the 
respondents at the initial proceedings had either misled the 
Commission or had acted outside instructions. 

On 17 March, the time available permitted debate only 
on the question of the power to re-open proceedings. The 
Commission was assisted by submissions from Mr S.M. 
Billing for the Respondents, Ms D.A. Blaskett for the 
Applicant Union, Mr M.A. O'Connor for the Chamber of 
Commerce and Industry, Mr A. Cooke for the Trades and 
Labor Council and Mr N. Marthins for the Minister for 
Productivity and Labour Relations. 

Those submissions were wide ranging and comprehensive 
and they were well supported by preccdental authorities. I 
refrain from a repetitive summary of the arguments put, not 
for any lack of respect for the advocates, but in the interests 
of expedition which I am confident is a desire shared by all 
concerned. 

The factors to be considered by the Commission have 
been fully canvassed by the Full Bench in Mt Newman 
Mining Co. v. AMWSU and Another 61 WAIG 1043 and 
again in SUA v. Dampier Salt and Another 71 WAIG 3154. 
It is quite clear from these decisions that the Commission 
is not funaus officio until the final order arising from any 
matter is signed, sealed and deposited in the Registry. It is 
therefore within jurisdictional power for the Commission to 
entertain an application for a hearing to be re-opened. This 
was indicated to the parties on 17 March and a further 
hearing date was set for 1 April so as to allow Mr Billing 
the opportunity to discharge the onus of convincing the 

Commission that further submissions in relation to the initial 
applications should be received. 

On that occasion, Ms Jackson replaced Ms Blaskett for 
the Applicant and Mr Billing adduced oral testimony from 
Ms V. Zupanovich, the original advocate for the Respon- 
dents, Mr J. Kirwan, Mr R. Farrelly and Mr G. Talbot; these 
latter being senior officers from the Health Department, the 
Education Ministry and the Mint respectively. 

The proceedings were greatly simplified and the cloud of 
suspicion which had been created by the earlier unfortunate 
implication in the correspondence was dispelled immedi- 
ately, when Mr Billing indicated that he had no intention of 
arguing about the principles of agency and there was to be 
no suggestion that Ms Zupanovich had earlier acted without 
authority or outside her proper instructions. 

The Commission's deliberation on the application is also 
clarified by the acceptance by both parties of the three 
simple tests to be applied to a question of this kind. They 
are enunciated in Watson v. Metropolitan Passenger 
Transport Trust (1965) WAR 88. The headnote to that report 
reads, inter alia: 

"... a court should be cautious in admitting fresh 
evidence and should only do so (a) when the evidence 
is so material that the interests of justice require it, (b) 
when the evidence if believed would most probably 
affect the result and (c) if the evidence could not by 
reasonable diligence have been discovered before " 

The evidence led by Mr Billing from his witnesses went 
to matters which are in essence private to the parties and do 
not ordinarily attract the attention of the Commission when 
applications proceed by consent. Indeed, in other circum- 
stances, parties being probed about the delicate negotiations 
and accommodations which underpin their agreements 
might be quick to claim privilege. It would serve little 
purpose to canvass in detail the intimacies that the wimesses 
revealed in their testimony. Suffice to say that the 
agreements reached by the parties appear to have been the 
result of discussions between the Applicant Union's 
representatives and a Cabinet Sub-Committee on Labour 
Relations. The outcomes of these discussions were con- 
veyed to Ms Zupanovich and to representatives and 
members of the various respondents by Mr Whitehead, the 
Chief Executive Officer of DOPLR. Those representatives 
who were opposed to the agreements reached were 
instructed to raise the question with their Minister who 
should approach the Premier or the Cabinet Sub-Committee 
on Labour Relations. 

Those instructions were consistent with two Circulars to 
Ministers which had been promulgated in September 1989 
and September 1992. The later of those documents is 
reproduced herewith:— 

" 9 September 1992 
CIRCULAR TO MINISTERS NO. 34/92 
CO-ORDINATION OF GOVERNMENT LABOUR 
RELATIONS POLICY 

With the advent of enterprise bargaining in the 
Western Australian public sector, it is necessary that 
I reiterate the Government's requirements of Depart- 
ments and agencies with regard to labour relations' 
management and co-ordination. These requirements 
were last detailed in Circular to Ministers No. 48/89 
(attached). 

Inherent in the introduction of enterprise bargaining 
is a decentralisation of decision making on matters 
affecting labour relations. This process is supported by 
the Government, but in the context of overall co- 
ordination arrangements which ensure that, through the 
Cabinet Sub-Committee on Labour Relations and the 
Etepartment of Productivity and Labour Relations, the 
Government can be confident that major decisions are 
made both in the interests of the relevant organisation 
and the broader public sector. Enterprise bargaining in 
no way provides a vehicle for the avoidance by 
organisations of the arrangements. 

Departments and agencies are required to consult 
with the Department of Productivity and Labour 



Relations on any issue which is likely to have 
significant cost or labour relations implications. This 
includes any issue requiring a variation to specific 
Government policy or which may be inconsistent with 
broad Government policy, and any issue which has the 
potential for major industrial conflict. Determinations 
are made on a case by case basis on whether advice to, 
or authorisation from, the Cabinet Sub-Committee is 
required. 

It is critical that consultation take place with the 
Department of Productivity and Labour Relations at the 
earliest possible time and before any attitudes or 
responses are conveyed to the relevant parties. 

The primary responsibility for an organisation's 
labour relations rests with Chief Executive Officers, 
and this responsibility can be properly exercised 
notwithstanding the above requirements. Where the 
advice of the Department of Productivity and Labour 
Relations is not acceptable to an employer, the matter 
should be referred through the relevant Minister to the 
Minister for Productivity and Labour Relations and, if 
necessary, the Cabinet Sub-Committee on Labour 
Relations. 

Could you please ensure that all employing agencies 
within your portfolio are aware of, and complying with, 
this direction. 

If you have any queries regarding the above, please 
contact Noel Whitehead (222 7600). 

(Signed) Carmen Lawrence 
PREMIER " (Emphasis added) 

Mr Billing's witnesses agreed that they had not ap- 
proached their Ministers to seek a different outcome from 
the negotiations. They said that there was insufficient time 
for them to do so between 11 January, when Mr Whitehead 
advised them of the 'whole of Government' position, and 
the hearing date of 14 January. They agreed, when 
questioned, that each respondent, through its C.E.O., had an 
unfettered right to withdraw the standing warrant held by 
DOPLR to represent it before the Commission. It follows 
that it was equally competent for any of the respondents to 
authorise one of its own officers to appear in the 
Commission proceedings. It is a matter of record that no 
warrants were withdrawn and Mr Billing has freely 
submitted that Ms Zupanovich was properly authorised to 
appear for the respondents and that she acted in accordance 
with her instructions. 

Once that information has been established the decision 
required of the Commission in relation to the application to 
re-open proceedings becomes crystal clear. There is no 
doubt that the evidence now presented supports the second 
of the tests propounded in Watson v. Metropolitan Transport 
Trust (supra). The initial application was ratified 'by 
consent' and without that consent the Commission could not 
have announced at the conclusion of proceedings that the 
award would issue subject to some amendments arising from 
issues raised by an intervenor. Despite the 'consent' nature 
of the proceedings allowing for some expedition of such a 
matter in a busy programme, the Commission is bound 
nevertheless to act pursuant to S.26 of the Act in the exercise 
of jurisdiction. Ratification occurs only after due considera- 
tion of the merits and of the interests of those immediately 
concerned as well as the community as a whole. 

This application falls at the hurdle of the first and third 
tests. Strictly speaking the respondents do not seek a 
re-opening so as to present fresh evidence as such. They 
want the matter re-listed so as announce that they have 
changed their collective minds and withdrawn their consent. 
It has been established that the respondents were fully able 
to advise the Commission on 14 January that they did not 
consent to the new award. They chose not to do so and the 
application was dealt with in equity and good conscience on 
its merits. It is not the role of the Commission to look behind 
the submissions of the parties in matters of this nature. To 
do so would be inimical to the promotion of the objects of 
the Industrial Relations Act. To adjust and modify the 
everyday work of the Commission in accordance with the 
result of an election or the possible result of a forthcoming 

election would be inimical to the independence of the 
tribunal. . 

The Industrial Relations Act of itself provides total 
justification for my decision to reject this application and 
also ample opportunity for those Respondents who seek a 
resolution to their perceived dilemma. The relevant provi- 
sions are to be found in S.31 and S.40(3)(b)(i). 

A further speaking to the minutes will now be listed and 
the parties should note that the proposed order has been 
varied yet again to accommodate a practical difficulty noted 
by the Ministry of Education. The applicant Union 
undertook, of course, during the initial proceedings to 
amend the schedules in any circumstances such as those 
which have come to light. 

Appearances: Ms D.A. Blaskett and later Ms S. Jackson 
appeared for the Applicant 

Mr S. Billing appeared for the Respondents. 
Mr N. Marthins and later Mr J. Flood intervened for the 

Minister for Productivity and Labour Relations. 
Mr M.A. O'Connor intervened for the Chamber of 

Commerce and Industry. 
Mr A. Cooke intervened for the Trades and Labor 

Council. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.40—Variation of Awards. 

The Federated Miscellaneous Workers Union of Australia, 
WA Branch 

and 
Zoological Gardens Board and Others. 

Nos. 1427-1447 of 1992. 
Zoological Gardens Employees Award 1969. 

Ward Assistants (Mental Health Services) Award 1966. 
Western Australian Mint Security Officers' Award 1988. 

Teachers' Aides' Award, 1979. 
Recreation Camps (Department for Sport and Recreation) 

Award. 
Rangers (National Parks) Consolidated Award 1987. 

Mental Health Rehabilitation Assistants Award, 1965. 
Hospital Laundry and Linen Service (Government) Award, 

1982. 
Hospital Employees' (Perth Dental Hospital) Award 1971. 
Health Workersr—Community and Child Health Services 

Award, 1980. 
Gardeners (Government) 1986 Award 

No. 16 of 1983. 
Enrolled Nurses and Nursing Assistants (Government) 

Award. 
Country High School Hostels Award, 1979. 

Community Welfare Department Hostels Award 1983. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement, 1967. 
Cultural Centre Award 1987. 

Cleaners & Caretakers (Government) Award 1975. 
Childrens Services (Government) Award 1989. 

Child Care Workers (Education Department) Award. 
The Tbachers' (Kindergartens) Award 1964. 

Hospital Workers (Government) Award 
No. 21 of 1966. 

COMMISSIONER J.A. NEGUS. 
1 June 1993. 

Further Supplementary Reasons for Decision. 
THE COMMISSIONER: When these matters were at length 
ready for the issuance of final orders, there remained one 
issue in dispute between the parties, that being the precise 
wording of the Contract of Service provision which is 
required under the terms of the Wage Fixing Principles to 
be included in each of these awards as the 2.5% increase is 
applied to the wage rates. 
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The employers wished to have the plain words used as 
they appear in the Principles, to wit:— 

"An employer may direct an employee to carry out 
such duties as are within the limits of the employee's 
skill, competence and training." 

Ms Zupanovich argued that the inclusion of further 
provisos such as those argued by the Applicant Union would 
be inimical to the enhancement of flexibility and efficiency 
because the only effect would be to create a basis for 
argument and disputation by giving employees an impres- 
sion that they had some licence to refuse lawful instructions. 
She cited several examples of situations where the employ- 
ers respondent to these awards had a need for flexibility and 
common sense arrangements were already in place. The 
Commission should be wary of disturbing such arrange- 
ments. At the Perth Mint, for instance, certain cleaning and 
other duties are carried out by security officers because other 
employees do not have clearance to enter some restricted 
areas. 

Ms Digwood and later Ms Jackson drew attention to the 
position adopted by the applicant Union in November 1991 
when a group of eleven similar applications, covering the 
private health industry, was dealt with by the Commission 
as presently constituted. On that occasion, the Union's fears 
for the vulnerable position of its members employed in the 
lowest classifications were accommodated by the insertion 
of a proviso—"...provided that such duties are not designed 
to promote de-skilling." 

In these proceedings the Union has sought to add further 
words of clarification so that the proposed sentence would 
now read:— 

"An employer may direct an employee to carry out 
such duties which are within die limits of the 
employee's skill, competence and training including 
work which is incidental or peripheral to the em- 
ployee's main tasks or functions provided that such 
duties are not designed to promote de-skilling." 

It was argued that there was ample precedent in the 
private health industry and in several government awards to 
insert the provision in the form suggested. 

Ms Zupanovich asserted that the question of promotion 
of de-skilling created an unnecessary topic of disputation. 
Employees were encouraged to reject quite reasonable 
requests on the grounds that the task would be de-skilling; 
occurrences at Government Print were mentioned. 

Ms Jackson submitted that the issues were essentially the 
same as they had been in the private health industry and she 
enjoined the Commission to accept the Union's view 
consistent with the previous decision. 

After hearing the submissions, I indicated to the advo- 
cates that I continue to hold the views expressed in the 
private health industry decision (72 WAIG 1547). As 
guidance to the parties I suggested that common sense 
should continue to prevail in the way that Ms Zupanovich 
had indicated was already the norm in workplaces covered 
by these awards. 

It is clear that managers have a duty to operate their 
services effectively and efficiently with minimum costs to 
the public purse. There is a responsibility to ensure that 
employees are gainfully occupied and it would be improper 
to bring in an extra employee to perform a particular task 
if others already employed, were not fully occupied. The 
wording of this disputed award provision should be such as 
to encourage efficiency and multi-skilling rather than to 
raise artificial demarcation questions which might provide 
some perceived excuse for an employee to reject a lawful 
instruction. 

The workplaces covered by these awards are well served 
by Human Resource and Occupational Health and Safety 
personnel. Employees at any level are much less at risk of 
de-skilling in these highly regulated and supervised areas 
than might be the case in private sector employment The 
need to enhance flexibility and efficiency in the public 
sector should on this occasion take precedence over the fears 
of possible de-skilling expressed by the applicant union. 

Progress towards career paths, training and the provision 
of more varied, fulfilling and better paid jobs has indeed 
been painfully slow. I am confident that my decision on this 
small question will not affect the pace of that progress either 
positively or negatively. 

The provision to be included in each of the awards in 
question will read as follows:— 

"An employer may direct an employee to carry out 
such duties as are within the limits of the employee's 
skill, competence and training including work which is 
incidental or peripheral to the employee's main tasks 
or function." 

Appearances: Ms K. Digwood and later Ms S. Jackson on 
behalf of the Applicant. 

Ms V. Zupanovich on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Zoological Gardens Board. 
No. 1427 of 1992. 

Zoological Gardens Employees Award 1969. 
No. 29 of 1969. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order, 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the Tferms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Zoological Gardens Employees Award 
1969 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Iferm 
5. Hours 
6. 38 Hour Week: Rostered Day Off 
7. Roster 
8. Overtime 
9. Meals 

10. Wages 
11. Annual Leave 
12. Public Holidays 
13. Long Service Leave 
14. Contract of Service 
15. Conditions and Allowances 
16. Sick Leave 
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17. Higher Duties 
18. Travel Allowance 
19. General Provisions 
20. Definitions 
21. Saturday and Sunday Time 
22. Uniforms, Protective Clothing and Equipment 
23. Part-time Employees 
24. Liberty to Apply 

Applicant. 
2. Clause 8.—Overtime: Delete paragraph (a) of Sub- 

clause (5) and insert in lieu thereof the following: 
(5) (a) An employee required to work continuous 

overtime for more than one and a half hours 
shall be supplied with a meal by the employer 
or be paid $6.10 for a meal, and if, owing to 
the amount of overtime worked, a second or 
subsequent meal is required they shall be 
supplied with each such meal by the em- 
ployer or be paid $3.55 for each meal so 
required. 

3. Clause 10.—Wages: Delete this clause and insert in 
lieu thereof the following: 

10.—Wages. 
(1) The minimum total rate of wage payable under 

this award shall be as follows: 
KEEPER 
Year One 401.00 
Year Two 410.00 
Year Three 420.00 
SPECIALIST KEEPER—GRADE I 
Year One 432.70 
Year Two 444.40 
Year Three 456.30 
Year Four 468.20 
SPECIALIST KEEPER—GRADE II 
Year One 480.10 
Year Two 492.00 
Year Three 503.90 
Year Four 516.00 
SENIOR SPECIALIST KEEPER 
Year One 536.30 
Year Two 551.10 
Year Three 566.90 

(2) All employees called upon to clean toilet closets 
shall receive an allowance of 46 cents per closet 
per week and for these purposes, one metre of 
urinal shall count as one closet and three urinal 
stalls shall count as one closet. All employees 
shall be supplied with rubber gloves on request. 

(3) Casual employees shall be paid 20% in addition 
to the rates otherwise payable under this award. 

4. Clause 14.—Contract of Service: Immediately follow- 
ing subclause (6) insert the following new subclause: 

(7) An employer may direct an employee to cany out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

5. Clause 15.—Time and Wages Book: Delete this clause 
and insert in lieu thereof the following: 

15.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

6. Clause 16.—Posting Award: Delete this clause. 
7. Clause 17.—Sick Leave: Delete the Heading and insert 

in lieu thereof the following: 
16.—Sick Leave. 

8. Clause 18.—Higher Duties: Delete the Heading and 
insert in lieu thereof the following: 

17.—Higher Duties. 

9. Clause 19.—Travelling Time & Vehicle Allowance: 
Delete this clause and insert in lieu thereof the following: 

18.—Travel Allowance. 
(1) Where an employee is sent to work from the 

employer's recognised place of business, the 
employer shall pay all travelling time from such 
place of business to the job, and if the employee 
is required to return the same day to the 
employer's place of business, the employer shall 
pay travelling time to the place of business. 

(2) The provisions set out in subclause (1) above 
apply in addition to any provisions applying by 
virtue of application of the Miscellaneous Govern- 
ment Conditions and Allowance Award No. A4 of 
1992. 

10. Clause 20.—General Provisions: Delete the Heading 
and insert in lieu thereof the following: 

19.—General Provisions. 
11. Clause 21.—Payment of Wages: Delete this clause. 
12. Clause 22.—Parental Leave: Delete this clause. 
13. Clause 23.—^Definitions: Delete the Heading and 

insert in lieu thereof the following: 
20.—^Definitions. 

14. Clause 24.—Saturday and Sunday Time: Delete the 
Heading and insert in lieu thereof the following: 

21.—Saturday and Sunday Time. 
15. Clause 25.—Uniforms, Protective Clothing and 

Equipment: Delete the Heading and insert in lieu thereof the 
following: 

22.—Uniforms, Protective Clothing and Equipment. 
16. Clause 26.—Compassionate Leave: Delete this 

clause. 
17. Clause 27.—Right of Entry: Delete this clause. 
18. Clause 28.—Part-Time Employees: Delete the Head- 

ing and insert in lieu thereof the following: 
23.—Part-time Employees. 

19. Clause 29.—Liberty to Apply: Delete the Heading and 
insert in lieu thereof the following: 

24.—Liberty to Apply. 
20. Clause 30.—Deduction of Union Subscriptions 

Clause 31.—Trade Union Training Leave 
Clause 32.—Leave To Attend Union Business 
Clause 33.—Skills Acquisition 
Clause 34.—Award Modernisation 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Minister for Health. 
No. 1428 of 1992. 

Ward Assistants (Mental Health Services) Award 1966. 
No. 35 of 1966. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
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31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Ward Assistants (Mental Health Services) 
Award 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Tferm 
4. Area and Scope 
5. Hours 
6. Contract of Service 
7. Overtime 
8. Public Holidays 
9. Annual Leave 

10. Long Service Leave 
11. Sick Leave 
12. Conditions and Allowances 
13. Travelling Time 
14. Travelling Allowance 
15. Night Duty 
16. Post Mortem Attendance 
17. Penalty Rates 
18. Deductions and Allowances 
19. Part Time Workers 
20. Charges Against Workers < 
21. Uniforms 
22. Emergencies 
23. Board of Reference 
24. Definitions 
25. Casual Workers 
26. Wages 

Memorandum of Agreement 
Respondent 

2. Clause 6.—Contract of Service: Immediately following 
subclause (3) insert the following new subclause: 

(4) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 12.—Compassionate Leave: Delete this clause 
and insert in lieu thereof the following: 

12.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

4. Clause 16.—Post Mortem Attendance: Delete this 
clause and insert in lieu thereof the following: 

16.—Post Mortem Attendance. 
A worker carrying out mortuary duties in connection 

with post mortem examinations, shall be paid an 
allowance of $2.45 per body provided that if a worker 
is assisting another worker in carpdng out such 
mortuary duties he or she shall be paid in lieu of the 
foregoing allowance, an allowance of $1.65 per body. 

5. Clause 21.—Uniforms: Delete paragraph (7)(d) of this 
clause and insert in lieu thereof the following: 

(d) All washable clothing forming part of the uni- 
forms supplied by the employer shall be laundered 
free of cost to the employee. Provided that in lieu 
of such free laundering the employer may pay the 

employee $1.05 per week to partly cover the cost 
of same. 

6. Clause 24.—Union Secretary: Delete this clause and 
insert in lieu thereof the following: 

24.—Definitions. 
"Accrued Day(s) Off" means the paid day(s) off 

accruing to an employee resulting from an entitlement 
to the 38 hour week as prescribed in Clause 5.—Hours 
of this award. 

7. Clause 25.—Fares and Travelling Time: Delete this 
clause and insert in lieu thereof the following: 

25.—Casual Workers. 
(1) A casual worker means a worker engaged by the 

day. 
(2) Casual workers shall be paid at the rate of twenty 

per cent (20%) in addition to the rates prescribed 
in Clause 26.—Wages, with a minimum engage- 
ment of one day, provided that this shall not apply 
in the case of a worker summarily dismissed for 
misconduct. 

8. Clause 26.—Wages: Delete the preamble and para- 
graph (l)(a) of this clause and insert in lieu thereof the 
following: 

(1) Ward Assistants $ 
(a) At 19 years of age and over 

1st year of employment 377.40 
2nd year of employment 387.80 
3rd year of employment and 

thereafter 398.30 
9. Clause 27.—Definitions 

Clause 28.—Casual Workers 
Clause 29.—Parental Leave 
Clause 30.—Deduction of Union Subscriptions 
Clause 31.—Trade Union Training Leave 
Clause 32.—Leave to Attend Union Business 
Clause 33.—Paid Leave for English Language Training 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Western Australian Mint. 
No. 1429 of 1992. 

Western Australian Mint Security Officers' Award 1988. 
No. A 5 of 1988. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Western Australian Mint Security Officers' 
Award, 1988 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 



Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—^Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Public Holidays 
9. Annual Leave 

10. Absence Through Sickn ss 
11. Long Service Leave 
12. Conditions and Allowances 
13. Right to Payment 
14. Wages and Allowances 
15. Saturday and Sunday Work During Ordinary 

Hours 
16. Overtime 
17. Call Back 
18. Higher Duties 
19. Special Rates and Provisions 
20. Fares and Travelling 
21. Effect of 38 Hour Week 

Schedule of Respondents 

2. Clause 6.—Contract of Employment: Immediately 
following subclause (5) insert the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 12.—Compassionate Leave: Delete this clause 
and insert in lieu thereof the following: 

12.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

4. Clause 14.—Wages and Allowances: Delete this clause 
and insert in lieu thereof the following: 

14.—Wages and Allowances. 
(1) (a) The minimum and maximum of the wage 

range for qualified security officers shall be 
as follows, paid fortnighdy: 

$ Per Week 
Minimum Maximum 

Senior Security 
Officer 438.80 454.70 

Security Officer 410.50 426.40 

(b) The actual wage of each officer referred to 
in paragraph (a) hereof shall be a sum 
determined by the Mint in relation to the 
officer's merit, diligence and good conduct, 
which shall first be reviewed six months after 
appointment as senior security officer or 
security officer as the case may be, and 
six-monthly thereafter. On review, an offi- 
cer's wage may be increased by 10% or 20% 
of the difference between the relevant mini- 
mum and maximum rates prescribed in 
paragraph (a) hereof. An officer who, upon 
review, does not receive the maximum 20% 
increment may apply for a review after a 
further three months. 

(c) The rate of pay of an unqualified security 
officer shall be $384.30 per week, paid 
fortnightly. 

(d) The rate of pay of a Commissionaire shall 
be— 

$ Per Week 
1st year of employment 384.30 
2nd year of employment 389.60 
3rd year of employment 394.80 
paid fortnightly. 

(2) (a) An allowance for shift work of 15% of an 
officer's base rate of pay shall be paid 
fortnightly to officers in respect of work 
performed during the ordinary hours of 
weekday shifts as defined in subclauses (5) 
and (6) of Clause 5.—^Definitions of this 
Award other than public holidays. The 
allowance is not payable during long service 
leave or periods of leave without pay of any 
kind. 

(b) An officer who, in accordance with the 
provisions of subclause (4) of Clause 7.— 
Hours, works an eleventh shift shall be paid 
the overtime rates prescribed in this Award 
for the whole of the shift. 

(3) (a) A senior security officer or security officer 
who has been trained to render first aid and 
who is a current holder of appropriate first 
aid qualifications, such as a Senior First Aid 
Certificate from the St John Ambulance 
Association, will be paid a first aid allowance 
of $1.13 per shift with a maximum payment 
of $5.65 per week. 

(b) The allowance is paid on a fortnightly basis 
and is payable only when the officer is at 
work. 

(4) (a) Where an officer is required to carry a 
firearm that officer shall be paid an allow- 
ance of $1.23 per shift with a maximum 
payment of $6.15 per week. 

(b) The allowance is payable on a fortnightly 
basis and is payable only when the officer is 
at work. 

(c) Where an officer is required to carry a 
firearm the Mint shall: 

(i) provide and maintain the firearm; 
(ii) pay the licensing fee; 

(iii) provide initial training with such time 
counted as time worked; and 

(iv) provide refresher courses at quarterly 
intervals, with such courses counted as 
time worked. 

(5) The allowances referred to in subclauses (3) and 
(4) of this clause shall not form part of the 
calculation of any other entitlement either under 
this Award or for the purpose of the calculation 
of the officer's base rate and are not payable 
during any period of leave. 

5. Clause 16.—Overtime: 
In subclause (2) delete the amount $5.80 and insert 

$6.10 in lieu thereof. 
6. Clause 19.—Time and Wages Records 

Clause 20.—Posting of Notices 
Delete these clauses. 
7. Clause 21.—Special Rates and Provisions. Renumber 

this clause as Clause 19.—Special Rates and Provisions. 
8. Clause 22.—District Allowance. Delete this clause. 
9. Clause 23.—Fares and Travelling. Renumber this 

clause as Clause 20.—Fares and Travelling. 
10. Clause 24.—Maternity Leave 

Clause 25.—Payment of Wages 
Delete these clauses. 
11. Clause 26.—Effect of 38 Hour Week. Renumber this 

clause as Clause 21.—Effect of 38 Hour Week. 
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12. Clause 27.—Deduction of Union Subscriptions 
Clause 28.—Trade Union Training Leave 
Clause 29.—Leave to Attend Union Business 
Clause 30.—Award Modernisation 
Clause 31.—Skills Acquisition 

Delete these clauses. 

3. Clause 13.—Payment of Wages: Delete this clause and 
insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Minister for Education. 
No. 1430 of 1992. 

Teachers' Aides' Award, 1979 
No. R4 of 1979. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Teachers' Aides' Award, 1979 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 

irst pay period commencing on or after the 27th day 
of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Tide 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Hours 
7. Holidays 
8. Annual Leave Loading 
9. Sick Leave 

10. Contract of Service 
11. Part-Time Workers 
12. Long Service Leave 
13. Conditions and Allowances 
14. Wages 
15. Residential Camps 
16. Rest Pauses and Meal Break 
17. Definitions 

Appendix I—Liberty to Apply 
Appendix II—Respondents 

2. Clause 10.—Contract of Service: Immediately follow- 
ing (2) insert the following: 

(3) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 14.—Wages: Delete this clause and insert in 
lieu thereof the following: 

14.—Wages. 
(1) The minimum hourly rate of salary payable to 

employees covered by this award will be accord- 
ing to the following scale: 

$ Per Hour 
Step 1 9.35 
Step 2 9.54 
Step 3 9.74 
Step 4 9.98 
Step 5 10.27 
Step 6 10.64 
Step 7 10.95 
Step 8 10.71 
Step 9 11.02 
Step 10 11.33 
Step 11 11.63 
Step 12 11.82 
Step 13 11.96 

Progression along the salaries scale shall be by 
annual increment. 

Level One 
Aboriginal Education Workers in Aboriginal 

Schools, Early Childhood Education or Transport. 
Teachers Aides in Junior Primary Schools, 

Pre-primary Schools or Pre-schools 
Bus Wardens 
Step 1 to Step 4, inclusive 

$ Per Hour 
Step 1 9.35 
Step 2 9.54 
Step 3 9.74 
Step 4 9.98 

Level Two 
Aboriginal Education Workers in Aboriginal 

Schools, or Early Childhood Education where the 
required in-service training has been completed. 

Tbacher Aide in Education Support Units 
Step 2 to Step 5, inclusive. 

$ Per Hour 
Step 2 9.54 
Step 3 9.74 
Step 4 9.98 
Step 5 10.27 

Level Three 
Aboriginal Education Workers where a basic 

child care course has been completed. 
Special Aboriginal Education Worker place- 

ments in Secondary Schools 
Tbacher Aide in Education Support Centres 
Step 4 to Step 7, inclusive. 

$ Per Hour 
Step 4 9.98 
Step 5 10.27 
Step 6 10.64 
Step 7 10.95 

Level Four 
Aboriginal Education Workers on satisfactory 

completion of the first year of Aboriginal Teach- 
ers' Training Course 



Employees who have completed an approved 
"Classroom Assistant" Course at a recognised 
training institution or other equivalent qualifica- 
tion approved by the Minister as being appropriate 
after consultation with the Union. 

Ethnic Aides, Regional Kindergarten Aides, 
Rural Integration Programme Aides, Teacher 
Aides in Education Support Schools 

Step 8 to Step 11, inclusive. 

$ Per Hour 
Step 8 10.71 
Step 9 11.02 
Step 10 11.33 
Step 11 11.63 

Tbachers' Aides in Education Support Schools, 
Regional Kindergarten Assistants, or Ethnic Aides 
who have completed an approved "Classroom 
Assistant" Course at a recognised training institu- 
tion or other equivalent qualification approved by 
the Minister as being appropriate after consulta- 
tion with the Union; and who have completed four 
years of service, or equivalent. 

$ Per Hour 
Step 12 11.82 

Level Five 

Aboriginal Education Workers on satisfactory 
completion of the second year of Aboriginal 
Teachers' Training Course. 

Employees who have completed the Child Care 
Certificate, National Nursery Examination Board 
Certificate or other equivalent qualifications ap- 
proved by the Minister as being appropriate after 
consultation with the Union. 

$ Per Horn- 
Step 13 11.96 

(2) (a) An employee left in charge of pupils for a full 
session shall be paid at their ordinary rate 
plus 10 per cent for the period for which they 
are left in charge, provided that if the period 
for which the employee is left in charge 
exceeds three days they shall be paid at the 
ordinary rate plus 20 per cent for the whole 
period in charge. 

(b) An employee who has had previous experi- 
ence relevant to employment covered by this 
Award may have that experience taken into 
account in determining the appropriate wage 
point at which an employee is appointed and 
paid. 

(3) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

5. Clause 17.—Bereavement Leave 
Clause 18.—^District Allowance 

Delete these clauses. 

6. Clause 19.—Definitions 
Renumber this clause as Clause 17.—Definitions. 

7. Clause 20.—Parental Leave 
Clause 21.—Deduction of Union Subscriptions 
Clause 22.—Trade Union Training Leave 
Clause 23.—Leave to Attend Union Business 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Sport and Recreation. 
No. 1431 of 1992. • 

Recreation Camps (Department for Sport and Recreation) 
Award. 

No. A28 of 1985. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Recreation Camps (Department for Sport 
and Recreation) Award be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Definitions 
5. Contract of Service 
6. Hours 
7. Part Time Employees 
8. Overtime 
9. Saturday and Sunday Work 

10. Annual Leave 
11. Public Holidays 
12. Sick Leave 
13. Conditions and Allowances 
14. Long Service Leave 
15. Wages 
16. Higher Duties 
17. Special Rates and Conditions 
18. Change Rooms and Mess Facilities 
19. Protective Clothing and Equipment 
20. Transfers and Termination 
21. No Reduction 
22. Uniforms 
23. Liberty to Apply 

Schedule of Respondents 
2. Clause 3.—Area and Scope: Delete this clause and 

insert in lieu thereof the following: 
3.—Area and Scope. 

This award shall apply to all employees in the 
callings set out in Clause 15.—Wages of this award 
who are employed by the Department for Sport and 
Recreation. 

3. Clause 5.—Contract of Service: Immediately following 
subclause (5) insert the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 
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4. Clause 6.—Hours: Delete subclause (2) of this clause 
and insert in lieu thereof the following: 

(2) The ordinary hours of work will be worked 
between Monday and Friday except for those 
employees who receive the loading prescribed in 
Clause 15.—Wages of this award for no fixed 
hours of duty. Such employees shall work their 
ordinary hours at any time on any five days of the 
week as required. 

5. Clause 8.—Overtime: 
A. Delete subclauses (3) and (4) of this clause and 

insert in lieu thereof the following: 
(3) The provisions of subclauses (1) and (2) of 

this clause shall not apply to employees who 
receive the loading prescribed in Clause 
15.—Wages for no fixed hours of duty. 
Provided that if an employee so specified is 
required by the employer to work on his/her 
day off duty he/she shall be paid at the rate 
of double time for that whole day. 

(4) Casual employees shall be paid at the rate of 
time and one-half for the first two hours and 
double time thereafter at the appropriate 
proportion of the ordinary rate as prescribed 
in Clause 15.—Wages of this award for all 
time worked in excess of eight hours in any 
one day. 

B. Delete paragraph (d) of subclause (7) of this clause 
and insert in lieu thereof the following: 
(d) Where an employee other than an employee 

who receives the loading prescribed in 
Clause 15.—Wages for no fixed hours of 
duty, is called into work on a Sunday or 
holiday preceding an ordinary working day, 
he/she shall, wherever reasonably practica- 
ble, be given 10 consecutive hours off duty 
before his/her usual starting time on the next 
day. If this is not practicable, then the 
provisions of paragraphs (b) and (c) of this 
subclause s all apply mutatis mutandis. 
Provided that overtime worked as a result of 
a recall, shall not be regarded as overtime for 
the purpose of this paragraph, when the 
actual time worked is less than three hours 
on such recall or on each such recall. 

C. Delete paragraph (a) of subclause (9) and insert in 
lieu thereof the following: 
(9) (a) An employee required to work continu- 

ous overtime for more than one hour 
shall be supplied with a meal by the 
employer or be paid $6.10 for a meal, 
and if owing to the amount of overtime 
worked, a second or subsequent meal is 
required the employee shall be supplied 
with such meal by the employer or be 
paid $3.55 for each meal so required. 

D. Delete paragraph (d) of subclause (9) and insert 
in lieu thereof the following: 
(d) An employee required to work continuously 

from midnight to 6.30 a.m. and ordered back 
to work at 8.00 a.m. on the same day shall 
be paid $3.15 for breakfast. 

6. Clause 9.—Saturday and Sunday Work: Delete 
subclause (2) of this clause and insert in lieu thereof the 
following: 

(2) The provisions of this clause shall not apply to 
employees whose ordinary hours of work are 
spread over any five days of the week and who 
receive the loading prescribed in Clause 15.— 
Wages of this award. 

7. Clause 10.—Annual Leave: Delete subclause (4) of this 
clause and insert in lieu thereof the following: 

(4) Ordinary wages for an employee shall mean the 
rate of wage the employee has received for the 
greatest portion of the calendar month prior to 

taking his/her annual leave including the loading 
prescribed in Clause 15.—Wages of this award for 
those employees who work no fixed hours of duty. 

8. Clause 13.—Parental Leave: Delete this clause and 
insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

9. Clause 15.—Compassionate Leave: Delete this clause. 
10. Clause 16.—Wages: Delete this clause and insert in 

lieu thereof the following: 
15.—Wages. 

(1) The minimum weekly rate of wage payable to 
employees under this Award shall be as follows: 

$ Per Week 
(a) Warden-in-Charge 

1st year of employment 409.70 
2nd year of employment 413.50 
3rd year of employment and 

thereafter 417.40 
(b) Mobile Warden 

1st year of employment 404.20 
2nd year of employment 408.00 
3rd year of employment and 

thereafter 411.80 
(c) Assistant Warden 

1st year of employment 388.10 
2nd year of employment 391.90 
3rd year of employment and 

thereafter 395.80 
(d) Ranger 

1st year of employment 390.30 
2nd year of employment 394.10 
3rd year of employment and 

thereafter 404.90 
(e) Noalimba Night Supervisor 

1st year of employment 404.20 
2nd year of employment 408.00 
3rd year of employment and 

thereafter 411.80 
(2) Provided that the rate of pay referred to in 

subclause (1) of this clause shall increase by 15% 
for employees where such employees' ordinary 
hours of work are worked over any five days of 
the week as prescribed by Clause 6.—Hours of 
this Award. 

(3) Supervision Allowance 
Employees placed in charge of other employees 

shall be paid die following weekly allowance, or 
part thereof, in addition to the rate prescribed for 
the employee's class of work 

$ Per Week 
I to 5 employees 6.40 
6 to 10 employees 11.50 
II to 15 employees 14.35 
16 to 20 employees 19.50 
over 20 (for each additional 

employee) 0.22 
(4) Casual employees shall be paid 20% in addition 

to the rates otherwise payable under this clause. 
(5) The term "year of employment" in this clause 

shall mean years of service with the employer 
irrespective of classification. 

11. Clause 17.—Payment of Wages: Delete this clause. 
12. Clause 18.—Higher Duties: Delete the number and 

title of this clause and insert in lieu thereof the following: 
16.—Higher Duties. 

13. Clause 19.—Special Rates and Conditions: 
A. Delete the number and title of this clause and 

insert in lieu thereof the following:— 
17.—Special Rates and Conditions. 



B. Delete subclause (1) and (2) of this clause and 
insert in lieu thereof the following: 
(1) All employees called upon to clean toilet 

closets shall receive an allowance of 46 cents 
per closet per week and for these purposes, 
one metre of urinal shall count as one closet 
and three urinal stalls shall count as one 
closet. 

(2) An employee who is the holder of an 
approved First Aid Certificate shall in addi- 
tion to their normal rate of pay be paid an 
additional allowance of $1.55 per week. 

14. Clause 20.—District Allowance: Delete this clause. 

15. Clause 21.—Change Rooms and Mess Facilities: 
Delete the number and title of this clause and insert in lieu 
thereof the following: 

18.—Change Rooms and Mess Facilities. 

16. Clause 22.—Protective Clothing and Equipment: 
Delete the number and title of this clause and insert in lieu 
thereof the following: 

19.—Protective Clothing and Equipment. 

17. Clause 23.—^Transfers and Terminations: Delete the 
number and title of this clause and insert in lieu thereof the 
following: 

20.—Transfers and Tferminations. 

18. Clause 24.—Fares and Travelling 
Clause 25.—Right of Entry 
Clause 26.—Time and Wages Record 
Clause 27.—Posting of Award 

Delete all of the above clauses. 

19. Clause 28.—No Reduction: Delete the number and 
title of this clause and insert in lieu thereof the following: 

21.—No Reduction. 

20. Clause 29.—Uniforms: Delete the number and title of 
this clause and insert in lieu thereof the following: 

22.—Uniforms. 

21. Clause 30.—Deduction of Union Contributions 
Clause 31.—Trade Union Training Leave 
Clause 32.—Leave to Attend Union Business 

Delete these clauses. 

22. Clause 33.—Liberty to Apply: Delete this clause and 
insert in lieu thereof the following: 

23.—Liberty to Apply. 
Liberty is reserved for the term of this award to the 

Union to apply to amend with respect to: 
(1) the quantum of the loading prescribed for employ- 

ees in Clause 15.—Wages of this award, where 
such employee's ordinary hours of work are 
worked over any five days of the week subject to 
Clause 6.—Hours of this award; 

(2) the quantum of wage rates prescribed for all 
classifications in Clause 15.—Wages of this 
award. 

23. Clause 34.—Award Modernisation 
Clause 35.—Skills Acquisition 

Delete the above clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Department of Conservation and Land Management. 
No. 1432 of 1992. 

Rangers (National Parks) Consolidated Award, 1987. 
No. A 17 of 1981. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Rangers (National Parks) Consolidated 
Award, 1987 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Tide 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
8. Roster 
9. Overtime 

10. Saturday and Sunday Work 
11. Annual Leave 
12. Public Holidays 

12A. Public Holiday Leave 
13. Sick Leave 
14. Conditions and Allowances 
15. Long Service Leave 
16. No Reduction 
17. Wages 
18. Part-Time Employees 
19. Higher Duties 
20. Special Rates and Conditions 
21. Dispute Settlement Procedure 
22. Change Rooms and Mess Facilities 
23. Protective Clothing and Equipment 
24. Transfers and Tfcrmination 

2. Clause 6.—Contract of Service: Immediately following 
subclause (5) insert the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 9.—Overtime: 
A. In paragraph (7)(a) of this clause delete the 

amounts $5.10 and $3.00 and insert in lieu the 
amounts $6.10 and $3.55 respectively. 

B. In paragraph (7)(d) of this clause delete the 
amount $2.28 and insert in lieu the amount $3.15. 



4. Clause 14.—Parental Leave: Delete this clause and 
insert in lieu the following: 

14.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

5. Clause 16.—Compassionate Leave: Delete this clause 
and insert in lieu the following: 

16.—No Reduction. 
Nothing contained herein shall in itself operate so as 

to reduce the wages of any employee who at the date 
of this award is being paid above the minimum rate 
prescribed for his/her class of work. 

6. Clause 17.—Wages: The number and title, preamble 
and subclauses (1) and (2) of this clause and insert in lieu 
the following: 

17.—Wages. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be as 
follows: 
(a) Ranger Classifications $ 

Trainee Ranger 
1st year of training 414.70 
2nd year of training 427.10 
Ranger Grade 1 
Year 1 439.60 
Year 2 452.00 
Year 3 466.40 
Year 4 476.30 
Year 5 491.00 
Ranger Grade 2 
Year 1 508.60 
Year 2 522.10 
Year 3 536.40 
Year 4 551.20 
Year 5 567.00 
Senior Ranger 
Year 1 588.50 
Year 2 605.20 
Year 3 623.10 
Year 4 640.30 

(b) Provided that the rate of pay referred to in 
this clause shall increase by 25% for any 
Ranger whose ordinary rostered hours of 
work are worked over five days of the week 
subject to subclause (2) of Clause 7.—Hours 
of this award. 

(c) Maintenance Classifications $ 
Park Maintenance Employee 

Grade 1 
1st year of employment 357.90 
2nd year of employment 361.50 
3rd year of employment and 

thereafter 365.30 
Park Maintenance Employee 

Grade 2 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
Park Maintenance Employee 

Grade 3 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
Power driven portable Saw Op- 

erator and Vermin, Plant or 
Noxious Weed Employee 

1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

360.30 
363.80 

367.40 

379.40 
382.80 

386.60 

380.90 
384.60 

388.20 

Drivers of Motor Vehicles Not 
exceeding 1.2 tonne capacity 

1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
Exceeding 1.2 tonne capacity 

but not exceeding 3 tonne 
capacity 

1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
Exceeding 3 tonne capacity but 

under 6 tonne capacity 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

411.80 

1 st year of employment 411.80 
2nd year of employment 415.50 
3rd year of employment and 

thereafter 419.10 
(2) A Park Maintenance Employee placed in charge 

of others shall, in addition to his/her ordinary rate, 
be paid the following weekly allowance: 

In charge of— $ 
less than three other em- 

ployees 11.90 
three to six other employees 20.90 
more than six other employ- 

ees 25.70 
Casual employees shall be paid 20% in addition 

to the rates otherwise payable under this award. 
7. Clause 18.—Payment of Wages: Delete this clause and 

insert in lieu the following: 
18.—Part-time Employees. 

(1) Employees may be regularly employed to work 
less hours per week than are prescribed in Clause 
7.—Hours of this Award. 

(2) Subject to subclause (3) of this clause payment 
shall be a weekly rate calculated pro rata to the 
class of work on which the employee is engaged 
in the proportion which the hours of work bears 
to thirty eight. 

(3) A part-time employee employed under the provi- 
sions of this clause shall receive payment for sick 
leave on a pro rata basis in the proportion which 
their hours of work bear to the hours fixed by 
Clause 7.—Hours of this Award. 

8. Clause 20.—Special Rates and Conditions: 
A. In subclause (1) of this clause delete the amount 

42 cents and insert in lieu 43 cents. 
B. In subclause (3) of this clause delete the amount 

$1.28 and insert in lieu $1.31. 
C. In subclause (5) of this clause delete the amount 

$15.20 and insert in lieu $15.60. 
D. In paragraph (6)(c) delete the amount 41 cents and 

33 cents and insert in lieu 42 cents and 34 cents 
respectively. 

E. In paragraph (7)(d) delete the amount 41 cents and 
insert in lieu 42 cents. 

F. Immediately following subclause (8) insert the 
following subclause: 
(9) Where agreement is reached between the 

employer and the employee, payment of 
wages may be made in cash and a signature 
of the employee shall be obtained for such 
cash payment. 

9. Clause 21.—District Allowance: Delete this clause and 
insert in lieu the following: 

21.—Dispute Settlement Procedure. 
(1) In the event of any proposed change in employ- 

ment conditions or terms of the Award, or in the 
event of any dispute arising, the parties will 
consult together to reach a settlement. 
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(2) The principle of conciliation and direct negotia- 
tion shall be adopted for the purpose of prevention 
and settlement of any industrial dispute that may 
arise. 

(3) The parties shall take an early and active part in 
discussion and negotiations aimed at preventing 
or settling disputes in accordance with the agreed 
procedure set out hereunder. 

(4) Procedure of Settlement of Disputes 
(a) The employee and the employee's supervisor 

should confer, clearly identify the facts and 
where possible, resolve the issue. 

(b) If not resolved, the employee, the Union 
representative, the supervisor and the Depart- 
ment Manager shall confer and, where 
possible, resolve the issue. 

(c) If not resolved the Union shall confer with 
the Personnel and Industrial Relations Man- 
ager on the matter, and where possible, 
resolve the issue. 

(d) If the matter is still not settled, either party 
may submit the matter for conciliation/ 
arbitration by the Western Australian Indus- 
trial Relations Commission. 

(5) Until the matter is resolved in accordance with the 
above procedure, the status quo shall remain. 
While the above procedure is being followed, no 
party shall be prejudiced as to the final settlement 
by the continuation of work in accordance with 
this procedure. 

10. Clause 24.—Transfers and Termination: Immediately 
following this clause delete clauses 25.—Fares and Trav- 
elling; 26.—Right of Entry; 27.—Time and Wages Record; 
28.—Posting of Award; 29.—No Reduction; 30.—Deduc- 
tion of Union Subscriptions; 31.—Trade Union Training 
Leave; 32.—Leave to Attend Union Business; 33.—Part- 
Time Employees; 34.—Jury Service; 35.—Dispute Settle- 
ment Procedure; 36.—Award Modernisation; 37.—Intro- 
duction of Change. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Health. 
No. 1433 of 1992. 

Mental Health Rehabilitation Assistants Award, 1965 
No. 36 of 1965. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Mental Health Rehabilitation Assistants 
Award, 1965 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Hours 
6. Overtime 
7. Annual Leave 
8. Public Holidays 
9. Contract of Service 

10. Sick Leave 
11. Travelling Time and Allowances 
12. Charges Against Workers 
13. Uniforms 
14. Emergencies 
15. Higher Duties 
16. Long Service Leave 
17. Conditions and Allowances 
18. Dispute Settlement Procedures 
19. Part-Time Workers 
20. Rates of Pay 

Schedule of Respondents 
Memorandum of Agreement 

2. Clause 6.—Overtime: In subclause (5) of this clause 
delete the amount $4.30 and insert in lieu $6.10. 

3. Clause 9.—Contract of Service: Immediately following 
subclause (3) insert the following new subclause: 

(4) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 17.—Interviews: Delete this clause and insert 
in lieu the following: 

17.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

5. Clause 18.—Parental Leave: Delete this clause and 
insert in lieu the following: 

18.—Dispute Settlement Procedures. 
(1) PREAMBLE 

Subject to the provisions of the Industrial 
Relations Act 1979 (as amended) any grievance, 
complaint or dispute, or any matter raised by the 
Union or a respondent employer and his/her 
employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or 
limitations will be imposed prior to, or during the 
time this procedure is being followed. 

(2) PROCEDURE 
Where the matter is raised by an employee, or 

a group of employees, the following steps shall be 
observed: 
(a) The employee(s) concerned shall discuss the 

matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the 
matter to a more senior officer nominated by 
the employer and the employee(s) shall be 
advised accordingly. 

(b) The senior officer shall, if able, answer the 
matter raised within five days of it being 
referred and if the senior officer is not so 
able, refer the matter to the employer for 
his/her attention, and the employee(s) shall 
be advised accordingly. 



(c) (i) If the matter has been referred in 
accordance with paragraph (b) of this 
clause the employee(s) or the shop 
steward shall notify the Union Secretary 
(W.A. Branch) or nominee, to enable 
the opportunity of discussing the matter 
with the employer. 

(ii) The employer shall, as soon as practica- 
ble after considering the matter before 
it, advise the employee(s) or, where 
necessary the Union of its decision. 
Provided that such advice shall be given 
within 21 days of the matter being 
referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either 
party may refer the matter to the Western 
Australian Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or 
extend the period specified in paragraphs (a) 
or (b) or sub paragraph (c)(ii) of this clause. 

(3) DISCIPLINARY PROCEDURE 
Where the employer seeks to discipline an 

employee, or terminate an employee the following 
steps shall be observed: 
(a) (i) In the event that an employee commits 

a misdemeanour, the employee's imme- 
diate supervisory or any other officer so 
authorised, may exercise the employer's 
right to reprimand the employee so that 
the employee understands the nature 
and implications of his/her conduct. 

(ii) The first two reprimands shall take the 
form of warnings and, if given verbally, 
shall be confirmed in writing as soon as 
practicable after the giving of the repri- 
mand. 

(iii) Should it be necessary, for any reason, 
to reprimand an employee three times in 
a period not exceeding 12 months' 
continuous service, the contract of serv- 
ice shall, upon the giving of that third 
reprimand, be terminable in accordance 
with the provisions of this award. 

(iv) The above procedure is meant to pre- 
serve the rights of the individual em- 
ployee, but it shall not, in any way, limit 
the right of the employer to summarily 
dismiss an employee for misconduct. 

(4) ACCESS TO THE INDUSTRIAL RELATIONS 
COMMISSION 

The settlement procedures provided by this 
clause shall be applied to all manner of disputes 
referred to in subclause (1) hereof, and no party, 
or individual, or group of individuals, shall 
commence any other action, of whatever kind, 
which may frustrate a settlement in accordance 
with its procedures. Observance of these proce- 
dures shall in no way prejudice the right of any 
party in dispute to refer the matter for resolution 
in die Western Australian Industrial Relations 
Commission, at any time. 

The status quo (i.e. the condition applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(5) PROVISION OF SERVICES 
The Union recognises that the Health Depart- 

ment and the teaching hospitals have a statutory 
and public responsibility to provide health care 
services without any avoidable interruptions. 

This grievance procedure has been developed 
between the parties to provide an effective means 
by which employees may reasonably expect 
problems will be dealt with as expeditiously as 
possible by hospital management 

Accordingly, the Union hereby agrees that 
during any period of industrial action, sufficient 
labour will be made available to carry out work 
essential for life support within hospitals. 

(6) INDUSTRY WIDE ISSUES 
In resolving issues of an industry wide nature 

discussions will commence at the level specified 
in sub paragraph (2)(c)(i) of this clause between 
the appropriate Union official and the Manager, 
Industrial Relations, Health Department or his/her 
nominee. 

(7) DEFINITIONS 
For the purpose of this procedure: 

"employer" means the officer nominated 
at each work site. 

"senior officer" means an officer nomi- 
nated by management. 

"industry wide issues" include issues 
affecting more than one work site or claims 
seeking variations to an award. 

"work site" means as agreed between 
the parties. 

(8) BREACH OF PROCEDURE 
The parties acknowledge that this procedure 

formed part of the package which justified the 
payment of the increases available under the 
Structural Efficiency Principle. 

Accordingly, the parties agree that if either 
party is of the view that the other party is in breach 
of this procedure, the matter will be referred to the 
Western Australian Industrial Relations Commis- 
sion for it to determine: 
(a) whether a breach of the procedure has 

occurred: and 
(b) subject to paragraph (a) above, the appropri- 

ateness of the continued provision of the 
benefits provided under the Structural Effi- 
ciency Principle or any other action consid- 
ered appropriate by the Commission. 

6. Clause 20.—Rates of Pay: Immediately following this 
clause delete clauses 21.—Payment of Wages; 22.— 
Compassionate Leave; 23.—Deduction of Union Subscrip- 
tions; 24.—Trade Union Training Leave; Clause 25.— 
Leave to Attend Union Business; Clause 26.—Dispute 
Settlement Procedures. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Hospital Laundry and Linen Service. 
No. 1434 of 1992. 

Hospital Laundry & Linen Service (Government) Award, 
1982 

No. A36 of 1981. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 



satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Laundry & Linen Service (Govern- 
ment) Award, 1982 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Date of Operation 
5. Definitions 
6. Hours 
7. Rosters 
8. Conditions and Allowances 
9. Contract of Service 

10. Overtime 
11. Shift Work 
12. Allowances and Special Provisions 
13. Higher Duties Allowance 
14. Public Holidays 
15. Sick Leave 
16. Annual Leave 
17. Long Service Leave 
18. Uniforms 
19. Protective Clothing and Equipment 
20. Provision of First Aid Appliances 
21. Part-Time Employees 
22. Spread of Shifts 
23. Weekend Work 
24. Out-Workers 
25. Wages 
26. Dispute Settling Procedure 

Schedule A—Memorandum of Agreement 
Schedule B—Applicant Unions 

2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu thereof the following: 

3.—Area and Scope. 
This award shall apply to employees employed by 

the respondent in the classifications referred to in 
Clause 25.—Wages of this award at the Hospital 
Laundry and Linen Service. 

3. Clause 8.—Time and Wages Record: Delete this clause 
and insert in lieu thereof the following: 

8.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

4. Clause 9.—Contract of Service: Immediately following 
subclause (5) insert the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within foe limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to foe 
employee's main tasks or functions. 

5. Clause 10.—Notices: Delete this clause. 
6. Clause 11.—Overtime: Delete this clause and insert in 

lieu thereof foe following: 
10.—Overtime. 

(1) Overtime shall mean all time worked beyond or 
in excess of foe ordinary rostered hours of duty 
prescribed in clause 6.—Hours or clause 21.— 

Part-Time Employees of this award on any day foe 
employee is rostered on duty, and except as 
hereinafter provided shall be paid for at foe rate 
of time and one-half for foe first two hours and 
double time thereafter. Such rates shall be 
calculated on an employee's hourly award rate and 
shall be paid in addition to foe weekend or shift 
rates as foe case may be. 

Provided that in foe case of overtime worked on 
a public holiday foe time worked, shall be paid for 
at foe rate of time and one-half in addition to foe 
employee's ordinary hourly award rate. 

(2) All work performed by rostered employees on any 
day on which they are rostered off duty or days 
worked in excess of those provided in clause 
6.—Hours or clause 21.—Part-Time Employees 
of this award, shall be paid for at foe rate of double 
time, except where such day is a public holiday 
when double time and one-half shall be paid. 

(3) Where an employee is required to work overtime, 
and such overtime is worked for a period of at 
least two hours in excess of foe required daily 
hours of work foe employee shall be provided with 
a meal free of cost or shall be paid foe sum of 
$6.10 as meal money. 

This subclause shall not apply where foe 
employee has been advised of the necessity to 
work overtime on foe previous day. 

(4) An employee who has completed his/her usual 
hours of duty and has left foe job and who is 
recalled to work after foe usual ceasing time, shall 
be paid a minimum of three hours at overtime 
rates and for all reasonable costs incurred in 
returning to work. 

(5) Overtime rates prescribed by subclause (1) of this 
clause shall not apply until after eight hours have 
been worked on each day or in foe case of any 
other agreed upon arrangement between foe 
relevant Union and the employer, and in foe case 
of part-time employees, until after foe ordinary 
rostered hours worked on that day. 

(6) Where it is mutually agreed between foe employee 
and foe employer, time off in lieu of payment for 
overtime may be allowed proportionate to foe 
payment to which an employee is entitled. Such 
time off is to be taken at a time convenient to foe 
employer and employee. 

7. Clause 12.—Shift Work: Delete foe number and title 
of this clause and insert in lieu thereof the following: 

11.—Shift Work. 
8. Clause 13.—Allowances and Special Provisions: 

Delete this clause and insert in lieu thereof foe following: 
12.—Allowances and Special Provisions. 

(1) Any employee who in foe course of foe laundry 
procedure is required to come into contact with 
foul linen shall be paid an allowance as follows: 
(a) Sorting of foul linen, 62 cents per hour. 
(b) Drivers or other employees who regularly 

deal with bags containing foul linen, 26 cents 
per hour. 

(2) The employer shall, when practicable, appoint an 
employee with either first aid knowledge or 
holding first aid qualifications from St. John 
Ambulance, or a similar body, to carry out first aid 
in foe employer's premises. Such employee so 
appointed shall, in addition to first aid duties, be 
responsible under general supervision of foe 
Manager, for maintaining foe contents of foe first 
aid kit. 

Employees so appointed shall be paid foe 
following rates in addition to their prescribed rate 
of pay: 
(a) Unqualified employee, 67 cents per day. 
(b) Qualified employee, $1.38 per day. 
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Provided that any employee holding a first aid 
qualification of "third year St. John Ambulance 
medallion" and being required by the employer 
to exercise that training will be paid $1.60 per day 
or $7.80 per week. 

9. Clause 14.—Higher Duties Allowance: Delete the 
number and title and insert in lieu thereof the following: 

13.—Higher Duties Allowance. 
10. Clause 15.—Public Holidays: Delete the number and 

title and insert in lieu thereof the following: 
14.—Public Holidays. 

11. Clause 16.—Sick Leave: 
A. Delete the number and title of this clause and 

insert in lieu thereof the following: 
15.—Sick Leave. 

B. Delete paragraphs (d) and (e) of subclause (5) and 
insert in lieu thereof the following: 
(d) Where paid sick leave has been granted by 

the employer in accordance with paragraphs 
(a), (b) and (c) of this subclause, that portion 
of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be 
taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's 
next period of annual leave or, if termination 
occurs before then, be paid for in accordance 
with the provisions of Clause 16.—Annual 
Leave of this award. 

(e) Payment for replaced annual leave shall be 
at the rate of wage applicable at the time the 
leave is subsequently taken provided that the 
annual leave loading prescribed in Clause 
16.—Annual Leave of this award shall be 
deemed to have been paid with respect to the 
replaced annual leave. 

12. Clause 17.—Annual Leave: 
A. Delete the number and title of this clause »d 

insert in lieu thereof the following: 
16.—Annual Leave. 

B. Delete paragraph (b) of subclause (2) and insert 
in lieu thereof the following: 
(b) In addition to the rates prescribed in para- 

graph (a) of this subclause, an employee shall 
be paid, where his weekly entitlement under 
paragraph (2)(a) of this clause is less than 
17.5 per cent in addition to his weekly rate 
of pay prescribed by clause 25.—Wages of 
this award, a loading which will produce an 
amount equal to 17.5 per cent in addition to 
the rate of wage prescribed in clause 25.— 
Wages of this award. 

C. Delete Subclause (6) and insert in lieu thereof the 
following: 
(6) The total leave entitlement, consisting of four 

weeks' annual leave prescribed by this clause 
and the two weeks in lieu of holidays 
prescribed by clause 14.—Public Holidays of 
this award where the full public holidays 
entitlement is earned, may, by agreement 
between the employee and the employer be 
taken in two portions. 

D. Delete Subclause (7) and insert in lieu thereof the 
following: 
(7) Shift employees (i.e. employees who rotate 

afternoon and/or night shift with day shift as 
defined in clause 11.—Shift Work of this 
award) shall be granted an additional week's 
leave; provided that for employees whose 
shifts are not subject to regular rotation one 
working day's additional leave (with a 
maximum of five working days) for each 
seven weeks actually worked on afternoon 

and/or night shift shall be granted; provided 
further that employees who have completed 
31 weeks on afternoon and/or night shift shall 
be granted the additional week. 

13. Clause 18.—Compassionate Leave: Delete this 
clause. 

14. Clause 19.—Long Service Leave: Delete the number 
and title and insert in lieu thereof the following: 

17.—Long Service Leave. 
15. Clause 20.—Uniforms: Delete the number and title 

and insert in lieu thereof the following: 
18.—Uniforms. 

16. Clause 21.—Protective Clothing and Equipment: 
Delete the number and title and insert in lieu thereof the 
following: 

19.—Protective Clothing and Equipment. 
17. Clause 22.—Provision of First Aid Appliances: 

Delete the number and title and insert in lieu thereof the 
following: 

20.—Provision of First Aid Appliances. 
18. Clause 23.—Part-Time Employees: Delete the num- 

ber and title and insert in lieu thereof the following: 
21.—Part-Time Employees. 

19. Clause 24.—Payment of Wages: Delete this clause. 
20. Clause 25.—Spread of Shifts: Delete the number and 

title and insert in lieu thereof the following: 
22.—Spread of Shifts. 

21. Clause 26.—Weekend Work: Delete this clause and 
insert in lieu thereof the following: 

23.—Weekend Work. 
(1) Except as provided in subclause (3) hereof an 

employee shall be paid for ordinary hours worked 
between midnight on Friday and midnight on 
Saturday at the rate of time and one-half and 
between midnight on Saturday and midnight on 
Sunday at the rate of double time. 

(2) The rates prescribed herein shall be in substitution 
for and not cumulative on the rates prescribed in 
clause 11.—Shift Work of this award. 

(3) Where shift work is worked as prescribed by 
clause 11.—Shift Work of this award and this 
clause, the employee shall be paid the rate 
applicable to the majority of the shift. 

22. Clause 27.—Out-Workers: Delete this clause and 
insert in lieu thereof the following: 

24.—Out-Workers. 
(1) Subject to the provisions of the Factories and 

Shops Act, 1963, and employer may employ a 
seamstress outside of his premises on work 
covered by this award. 

(2) Under the contract of service of such an Out- 
worker she shall be paid— 
(a) the wage prescribed in clause 25.—Wages of 

this award for the classification in which she 
is engaged for the actual work performed; 

(b) for each holiday prescribed in clause 14.— 
Public Holidays of this award, which occurs 
during the period of employment, l/5th of the 
weekly wage prescribed for the classification 
in which she is engaged; 

(c) for annual leave in accordance with the 
provisions of clause 16.—Annual Leave of 
this award, but such payment to be on a pro 
rata basis in proportion to the amount her 
aggregate earnings bear to the annual time 
rate earnings of an Indoor-worker doing 
similar work, payable on termination of 
employment or annually. 

(3) An employer shall provide an Out-worker with all 
necessary materials, trimmings and sewing 
threads. 

23. Clause 28.—Parental Leave: Delete this clause. 



24. Clause 29.—Wages: Delete this clause and insert in 
lieu thereof the following: 

29.—Wages. 
$ 

Level One 
Comprehends the following class of work: 
Laundry Operator 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Two 
Comprehends the following class of work: 
Laundry Person Grade I 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Three 
Comprehends the following classes of work: 
Machinist 
Gardener 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Four 
Comprehends the following class of work: 
Laundry Presser 
Spotter Dry Cleaner 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Five 
Comprehends the following class of work: 
Laundry Person Grade II 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Six 
Comprehends the following class of work: 
CSSD Assistant 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Seven 
Comprehends the following classes of work: 
Dry Cleaner 
Dry Cleaner Presser 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Eight 
Comprehends the following classes of work: 
Driver (up to 13.9 tonnes Gross Vehicle 

Mass or Gross Combination Mass) 
Storeperson 
Cook 
Security Officer 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Nine 
Comprehends the following class of work: 
Supervisor Grade One 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

369.50 
374.10 
378.00 

374.60 
379.60 
383.80 

379.40 
383.60 
387.20 

380.70 
384.40 
389.00 

383.10 
387.90 
391.90 

388.90 
393.40 
397.10 

393.60 
397.60 
401.50 

405.60 
409.0) 
412.40 

415.00 
420.00 
424.20 

463.70 
468.80 
473.10 

481.40 
486.60 
490.80 

Level Ten 
Comprehends the following class of work: 
Supervisor Grade Two 
1st year of employment 432.70 
2nd year of employment 437.90 
3rd year of employment and thereafter 442.10 
Level Eleven 
Comprehends the following class of work: 
Supervisor Grade Three 
1st year of employment 463.70 
2nd year of employment 468.80 
3rd year of employment and thereafter 473.10 
Level Twelve 
Comprehends the following class of work: 
Supervisor Grade Four 
1 st year of employment 481.40 
2nd year of employment 486.60 
3rd year of employment and thereafter 490.80 
(2) Junior Employees 

(a) Junior employees may be engaged in the 
following sections: 
Sewing section 
Dry cleaning section 
Inspection/marking section 
Personal/special section of despatch 
Emptying linen into fixtures in despatch 
Vibra steamer section 
Press section 
Blanket and towel section 
Racking smalls on ironers section 
Wet shake section 
Dry fold section 
Canteen section 
Weighing out section 
Classifying clean uniforms in despatch 

Junior employees engaged in the above 
sections shall be paid the prescribed percent- 
ages of the prescribed wage of an adult 
employee in their first year of employment 
doing the same class of work. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 85 
At 19 years of age 100 

(b) Any junior employee engaged in any classifi- 
cation, other than those described in para- 
graph (a) hereof shall be paid adult rates of 
pay. 

(3) Casual Employees 
Casual employees shall be paid at the rate of 20 

per cent in addition to the rates herein prescribed. 
(4) Leading Hands: 

Any employee who is placed in charge for not 
less than one day of: 

(a) Not less than three and not more than ten 
other employees shall be paid at the rate of 
$16.50 per week extra; 

(b) More than ten and not more than 20 other 
employees shall be paid at the rate of $25.40 
per week extra; 

(c) more than 20 other employees shall be paid 
at the rate of $32.70 per week extra. 

(5) When a classification is graded, the initial 
gradings and/or subsequent promotion within the 
grades shall be at the discretion of the employer. 

(6) The hourly rate shall be calculated by dividing the 
weekly rate herein expressed by 38. 

(7) An employee shall be paid for Accrued Day(s) Off 
at the rate, including shift work penalties, at which 
it was accumulated. 



25. Clause 30.—Fares and Travelling Time 
Clause 31.—Deduction of Union Subscriptions 
Clause 32.—Trade Union Training Leave 
Clause 33.—Leave to Attend Union Business 
Clause 34.—Paid Leave For English Language Train- 

ing 
Delete all of the above clauses. 
26. Clause 35.—Dispute Settling Procedure: Delete the 

number and title of this clause and insert in lieu thereof the 
following: 

26.—Dispute Settling Procedure. 
27.—Clause 36.—Introduction of Change: Delete this 

clause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Board of Management, Perth Dental Hospital. 
No. 1435 of 1992. 

Hospital Employees' (Perth Dental Hospital) Award 1971 
No. 4 of 1970. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Employees' (Perth Dental Hospi- 
tal) Award 1971 be varied in accordance with die 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Tferm 
5. Definitions 
6. No Reduction 
7. Conditions and Allowances 
8. Engagement and Dismissal 
9. Hours of Duty 

10. Overtime 
11. Annual Leave 
12. Public Holidays 
13. Sick Leave 
14. Long Service Leave 
15. Protective Clothing 
16. Distant Work 
17. Higher Duties Allowance 
18. Apprentices 
19. JVages 
20. Part-Time Workers 
21. Dispute Settlement Procedures 

2. Clause 7.—Payment of Wages: Delete this clause and 
insert in lieu thereof the following: 

7.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

3. Clause 8.—Engagement and Dismissal: Delete this 
clause and insert in lieu thereof the following: 

8.—Engagement and Dismissal. 
(1) Two weeks' notice of termination of service shall 

be given by either side: Provided that a worker 
may be summarily dismissed for misconduct, in 
which case he shall be paid up to time of dismissal 
only. 

(2) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 17.—Fares and Travelling Time: Delete this 
clause and insert in lieu thereof the following: 

17.—Higher Duties Allowance. 
(1) An employee who performs duties which carry a 

higher minimum rate than that which such 
employee usually performs shall be entitled to the 
higher minimum rate while so employed. 

(2) Where such employee is engaged in the higher 
grade of work for more than two hours on any day 
or shift, the employee shall be paid the higher rate 
for the whole day or shift. 

(3) Notwithstanding the provisions of this clause 
payment for higher duties shall not apply to an 
employee required to act in another position 
whilst the permanent employee is on a single 
Accrued Day Off as prescribed by subclause (1) 
of Clause 9.—Hours of Duty of this award. 

5. Clause 19.—Wages: Delete this clause and insert in 
lieu thereof the following: 

19.—Wages. 
The minimum weekly rate of wages payable to 

employees covered by this award shall be as follows:— 
(1) Tfechnicians: $ Per Week 

(a) Dental Technician 
1st year of employment 486.40 
2nd year of employment 500.90 
3rd year of employment 516.00 
4th year of employment and there- 

after 531.70 
(b) Dental Tfechnician Advanced 

Level One 
1st year of employment 508.60 
2nd year of employment 522.10 
3rd year of employment 536.30 
4th year of employment and there- 

after 558.90 
(c) Dental Technician Advanced 

Level Two 
1 st year of employment 531.70 
2nd year of employment 548.(X) 
3rd year of employment 565.70 
4th year of employment and there- 

after 583.40 
(d) Apprentices: The weekly rate of wage shall 

be a percentage of the tradesperson's rate as 
under: 

(i) Four Year Tbrm % 
1st year of employment 42 
2nd year of employment 55 
3rd year of employment 75 
4th year of employment 88 



(ii) Three and a Half Year Ifeim % 
1st six months 42 
Next Year 55 
Next following year 75 
Final year 88 

(iii) Three Year Term 
1st year of employment 55 
2nd year of employment 75 
3rd year of employment and 

thereafter 88 
For the purposes of this part, "Tradesper- 

son's Rate" means the total wage prescribed 
in paragraph (l)(a) of this clause for the first 
year dental technician. 

(2) Where an employee is designated to be Tfechni- 
cian in Charge of one of the following dental 
laboratories, 

Outstations Laboratory 
Orthodontic Laboratory Clinic 
North Perth Clinic 
Liddell Clinic 
Gustafsen Clinic 
Sir Charles Gairdner Hospital Clinic 
Bunbury Clinic 
Albany Clinic 
Goldfields Clinic 

that employee shall be paid at the rate of $16.05 
per week in addition to the ordinary rate of wage 
prescribed by this clause. 

(3) Casual employees shall be paid at the rate of 20% 
in addition to the rates herein prescribed. 

(4) Where the term "year of employment" is used in 
this clause, it shall mean all service, irrespective 
of classification with that employer. 

6. Clause 20.—Parental Leave 
Clause 21.—Compassionate Leave 
Clause 22.—Time and Wages Book 
Clause 23.—Interviews 
Clause 24.—Notices 
Clause 25.—Deduction of Union Subscriptions 
Clause 26.—Trade Union Training Leave 
Clause 27.—Leave to Attend Union Business 

Delete these clauses. 
7. Clause 28.—Part-Time Workers: Renumber this clause 

as Clause 20.—Part-Time Workers. 
8. Clause 29.—Introduction of Change: Delete this 

clause. 
9. Clause 30.—Dispute Settlement Procedures: Renum- 

ber this clause as: 
Clause 21.—Dispute Settlement Procedures. 

10. Clause 31.—Higher Duties Allowance: Delete this 
clause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Commissioner for Public Health. 
No. 1436 of 1992. 

Health Workers—Community and Child Health Services 
Award, 1980 

No. R 21 of 1979. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 

satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Health Workers—Community and Child 
Health Services Award, 1980 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 27th day of May 
1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Hours 
7. Overtime 
8. Annual Leave 
9. Public Holidays 

10. Long Service Leave 
11. Sick Leave 
12. Conditions and Allowances 
13. Contract of Service 
14. Higher Duties Allowance 
15. Disputes Settlement Procedure 
16. Uniforms 
17. Casual Employees 
18. Part-Time Employees 
19. Wages 

Appendix I—Liberty to Apply 
Schedule of Respondents 
Memorandum of Agreement 

2. Clause 12.—Compassionate Leave: Delete this clause 
and insert in lieu the following: 

12.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

3. Clause 13.—Contract of Service: Immediately follow- 
ing subclause (4) add the following new subclause: 

(5) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 14.—Payment of Wages: Delete this clause and 
insert in lieu the following: 

14.—Higher Duties Allowances. 
(1) An employee who is instructed to temporarily 

perform duties which carry a higher minimum rate 
than that which such employee usually performs 
shall be entitled to the higher minimum rate while 
so employed. 

(2) Where such employee is engaged in the higher 
grade of work for more than two hours on any day 
or shift, the employee shall be paid the higher rate 
for the whole day or shift. 

(3) Notwithstanding the provisions of this clause 
payment for higher duties shall not apply to an 
employee required to act in another position 
whilst the permanent employee is on a single 
Accrued Day Off as prescribed by subclause (2) 
of Clause 6.—Hours of this award. 



1562  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

5. Clause 15.—Right of Entry: Delete this clause and 
insert in lieu the following: 

15.—Dispute Settlement Procedure. 
(1) PREAMBLE 

Subject to the provisions of the Industrial 
Relations Act 1979 (as amended) any grievance, 
complaint or dispute, or any matter raised by the 
Union or a respondent employer and his/her 
employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or 
limitations will be imposed prior to, or during the 
time this procedure is being followed. 

(2) PROCEDURE 
Where the matter is raised by an employee, or 

a group of employees, the following steps shall be 
observed: 
(a) The employee(s) concerned shall discuss the 

matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the 
matter to a more senior officer nominated by 
the employer and the employee(s) shall be 
advised accordingly. 

(b) The senior officer shall, if able, answer the 
matter raised within five days of it being 
referred and if the senior officer is not so 
able, refer the matter to the employer for 
his/her attention, and the employee(s) shall 
be advised accordingly. 

(c) (i) If the matter has been referred in 
accordance with subparagraph (b) above 
the employee(s) or the shop steward 
shall notify the Union Secretary (W.A. 
Branch) or nominee, to enable the 
opportunity of discussing the matter 
with the employer. 

(ii) The employer shall, as soon as practica- 
ble after considering the matter before 
it, advise the employee(s) or, where 
necessary the Union of its decision. 
Provided that such advice shall be given 
within 21 days of the matter being 
referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either 
party may refer the matter to the Western 
Australian Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or 
extend the period specified in paragraphs (a), 
(b) or subparagraph (c)(ii) of this subclause. 

(3) DISCIPLINARY PROCEDURE 
Where the employer seeks to discipline an 

employee, or terminate an employee the following 
steps shall be observed: 
(a) (i) In the event that an employee commits 

a misdemeanour, the employee's imme- 
diate supervisor or any other officer so 
authorised, may exercise the employer's 
right to reprimand the employee so that 
the employee understands the nature 
and implications of his/her conduct. 

(ii) The first two reprimands shall take the 
form of warnings and, if given verbally, 
shall be confirmed in writing as soon as 
practicable after the giving of the repri- 
mand. 

(iii) Should it be necessary, for any reason, 
to reprimand an employee three times in 
a period not exceeding 12 months 
continuous service, the contract of serv- 
ice shall, upon the giving of that third 
reprimand, be terminable in accordance 
with the provisions of this award. 

(iv) The above procedure is meant to pre- 
serve the rights of the individual em- 
ployee, but it shall not, in any way, limit 
the right of the employer to summarily 
dismiss an employee for misconduct. 

(4) ACCESS TO THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

The settlement procedures provided by this 
clause shall be applied to all manner of disputes 
referred to in subclause (1) hereof, and no party, 
or individual, or group of individuals, shall 
commence any other action, of whatever kind, 
which may frustrate a settlement in accordance 
with its procedures. Observance of these proce- 
dures shall in no way prejudice the right of any 
party in dispute to refer the matter for resolution 
in the Western Australian Industrial Relations 
Commission, at any time. 

The status quo (i.e. the condition applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(5) PROVISION OF SERVICES 
The Union recognises that the Health Depart- 

ment and the teaching hospitals have a statutory 
and public responsibility to provide health care 
services without any avoidable interruptions. 

This grievance procedure has been developed 
between the parties to provide an effective means 
by which employees may reasonably expect 
problems will be dealt with as expeditiously as 
possible by hospital management. 

Accordingly, the Union hereby agrees that 
during any period of industrial action, sufficient 
labour will be made available to carry out work 
essential for life support within hospitals. 

(6) INDUSTRY WIDE ISSUES 
In resolving issues of an industry wide nature 

discussions will commence at the level specified 
in subparagraph (2)(c)(i) above between the 
appropriate Union official and the Manager, 
Industrial Relations, Health Department or his/her 
nominee. 

(7) DEFINITIONS 
For the purpose of this clause: 

"employer" means the officer nominated 
at each work site. 

"senior officer" means an officer nomi- 
nated by management. 

"industry wide issues" include issues 
affecting more than one work site or claims 
seeking variations to an award. 

"work site" means as agreed between the 
parties. 

(8) CLASSIFICATION STRUCTURE IMPLEMEN- 
TATION 

The parties to this award are committed to 
implementing a new wage and classification 
structure. 

To allow this to occur in an orderly and efficient 
manner the parties agree that when the award is 
varied to insert a new wage and classification 
structure, the disputes settling procedure clause 
will be varied to provide a mechanism for dealing 
with claims by existing employees on the appro- 
priateness of their classification in the new 
structure. 

(9) BREACH OF PROCEDURE 
The parties acknowledge that this procedure 

formed part of the package which justified the 
payment of the increases available under the 
Structural Efficiency Principle. 



Accordingly, the parties agree that if either 
party is of the view that the other party is in breach 
of this procedure, the matter will be referred to the 
Western Australian Industrial Relations Commis- 
sion for it to deteimine: 
(a) whether a breach of the procedure has 

occurred; and 
(b) subject to (a) above, the appropriateness of 

the continued provision of the benefits 
provided under the Structural Efficiency 
Principle or any other action considered 
appropriate by the Commission. 

6. Clause 16.—Uniforms: 
A. In subclause (2) delete the amount of $2.65 and 

insert $2.70 in lieu thereof. 
B. In subclause (3) delete the amount of 85 cents and 

insert 87 cents in lieu thereof. 

7. Clause 19.—District Allowances: Delete this Clause. 

8. Clause 20.- Wages: Delete this clause and insert in lieu 
the following: 

19.—Wages. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be as it is 
set out hereunder: 

Per Week 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Premier of Western Australia, and Others. 
No. 1437 of 1992. 

Gardners (Government) 1986 Award No. 16 of 1983 
No. A16 of 1983. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Gardners (Government) 1986 Award No. 16 
of 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

(a) HEALTH WORKER 
1st six months of employment 
2nd six months of employment 
2nd year of employment 
3rd year of employment and there- 

after 
(b) HEALTH WORKER (SPECIAL) 
(c) REGIONAL LIAISON OFFICER 

1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 
(2) JUNIOR EMPLOYEES 

387.80 
398.30 
409.80 

423.40 
449.80 

483.50 
512.90 

542.70 

Junior employees shall receive the following 
percentage of the first year rate: 

Under 17 years of age 7. 
Under 18 years of age 8 
Under 19 years of age 8' 

9.21.—Parental Leave 
22.—Fares and Travelling Time 
23.—Deduction of Union Subscriptions 
24.—Trade Union Training Leave 
25.—Leave to Attend Union Business 
26.—Paid Leave for English Language Training 
27.—Higher Duties Allowance 
28.—Disputes Settlement Procedure 
29.—Introduction to Change 
30.—Award Modernisation 

Delete these clauses. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Postered Day Off (38 Hour Week) 
9. Meal Times and Breaks 

10. Public Holidays 
11. Conditions and Allowances 
12. Overtime 
13. Annual Leave 
14. Sick Leave 
15. Long Service Leave 
16. First Aid—Kits and Attendants 
17. Sanitary Facilities and Shelter Sheds 
18. Uniforms and Protective Clothing 
19. Rights and Privileges 
20. Transportation of Employees 
21. Under Rate Employees 
22. Junior Employees 
23. Apprentices 
24. Higher Duties 
25. Wages 
26. General Provisions 
27. Liberty to Apply 
28. Travel Allowance 

Schedule of Respondents 
2. Clause 6.—Contract of Employment: Immediately 

following subclause (7) insert the following new subclause: 
(8) An employer may direct an employee to carry out 

such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 



3. Clause 11.—Time and Wages Records: Delete this 
clause and insert in lieu thereof the following: 

11.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

4. Clause 12.—Overtime: Delete subclause (2) and insert 
in lieu thereof the following: 

(2) When an employee without being notified on the 
previous day or earlier is required to continue 
working after his usual knock off time for more 
than two hours, the employee shall be provided 
with a meal or be paid $6.10 in lieu thereof. 

5. Clause 16.—Compassionate Leave 
Clause 17.—Parental Leave 

Delete these clauses. 
6. Clause 18.—First Aid—Kits and Attendants: 

A. Delete the number and title of this clause and 
insert in lieu thereof the following: 

16.—First Aid—Kits and Attendants. 
B. Delete subclause (2) and insert in lieu thereof the 

following: 
(2) The employer shall, wherever practicable 

and where there are two or more employees, 
appoint an employee holding current first aid 
qualifications from St John Ambulance or 
similar body to carry out first aid duty at all 
works or depots where employees are em- 
ployed. Such employees so appointed in 
addition to first aid duties, shall be responsi- 
ble under the general supervision of the 
supervisor or foreperson for maintaining the 
contents of the first aid kit, conveying it to 
the place of work and keeping it in a readily 
accessible place for immediate use. 

Employees so appointed shall be paid the 
following rates in addition to their prescribed 
rate per day: 

Qualified Attendant $ Per Day 
10 employees or less 0.89 
In excess of 10 employees 1.53 

7. Clause 19.—Sanitary Facilities and Shelter Sheds: 
Delete the number and title of this clause and insert in lieu 
thereof the following: 

17.—Sanitary Facilities and Shelter Sheds. 
8. Clause 20.—Uniforms and Protective Clothing: Delete 

the number and title and insert in lieu thereof the following: 
18.—Uniforms and Protective Clothing. 

9. Clause 21.—Notices: Delete this clause. 
10. Clause 22.—Rights and Privileges. Delete the number 

and title of this clause and insert in lieu thereof the 
following: 

19.—Rights and Privileges. 
11. Clause 23.—^Transportation of Employees: Delete the 

number and title of this clause and insert in lieu thereof the 
following: 

20.—Transportation of Employees. 
12. Clause 24.—Fares and Travelling: Delete this clause. 
13. Clause 25.—Under Rate Employees: Delete the 

number and title and insert in lieu thereof the following: 
21.—Under Rate Employees. 

14. Clause 26.—Junior Employees: Mete the number 
and title and insert in lieu thereof the following: 

22.—Junior Employees. 
15. Clause 27.—Apprentices: Mete the number and title 

and insert in lieu thereof the following: 
23.—Apprentices. 

16. Clause 28.—Higher Duties: Mete the number and 
title and insert in lieu thereof the following: 

24.—Higher Duties. 

17. Clause 29.—Payment of Wages: Mete this clause. 

18. Clause 30.—Wages: 
A. Mete number and title, preamble and subclause 

(1) of this clause and insert in lieu thereof the 
following: 

25.—Wages. 
(1) The minimum weekly rate of wage payable 

to employees covered by this Award shall be 
as follows: 
Part A—All Employees Except Those Em- 

ployed by the Ministry of Education. 

Level One 
Comprehends the following 

classes of work 
Gardener/Ground Attendant 

(Grade 2) 
Labourer (Maintenance and Gen- 

eral) 
Mower Operator (Walk Mower) 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

372.70 
376.50 

380.60 

Level Two 
Comprehends the following 

classes of work 
Assistant on Rubbish Vehicle 
Gardener/Ground Attendant 

(Grade 1) 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

377.30 
381.30 

385.10 

Level Three 
Comprehends tl 

classes of work 
following 

Concrete Finisher, Slab and Kerb 
Layer 

Machinery Operators 
— Rotary Hoe (not attached to 

tractor) 
— Tractor Pneumatic Tyred 

Class I (without power-oper- 
ated attachments) 

Maintenance Attendant 
Power-operated Portable Saw 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Four 
Comprehends the following 

classes of work 
Assistant Mechanical Maintenance 

Attendant 
Machinery Operators 

— Power Roller 
— Tractor (Pneumatic Tyred) 

(with power-operated attach- 
ments Classes 1-5) 

— Tractor (Pneumatic Tyred) 
(without power-operated at- 
tachments Classes 2-5) 

Motor Vehicle Driver (less than 
1.2 tonnes) 

Mower Operator 
— Rider Mower 
— Walk Mower (In Charge of 

Vehicle) Grades 1 and 2 

388.10 
391.90 

395.80 



Senior Gardener/Ground Attendant 
Senior Maintenance Attendant 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Five 
Comprehends the following 

classes of work 
(a) Machinery Operator 

— Tractor (Pneumatic 
Tyred with power-oper- 
ated attachments Class 6 
and up to 230 hp) 

Motor Vehicle Driver (over 
1.2 tonnes and below 3 
tonnes) 

Tractor Mower Operator 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
(b) Motor Vehicle Driver (over 3 

tonnes and less than 6 ton- 
nes) 

Rider Mower (In charge of 
Vehicle) 

1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

Level Six 
Comprehends the following 

classes of work 
Tradesperson Gardener 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Seven 
Comprehends the 

classes of work 
following 

Horticulturist (Certificated) 
Senior Mower Operator (BMA) 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Eight 
Comprehends the following 

classes of work 
Foreperson Grade 2 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Nine 
Comprehends the 

classes of work 
following 

Estate Foreperson (Homeswest) 
Foreperson Grade 1 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

399.60 
403.70 

407.30 

Part B—All Employees Employed by the 
Ministry of Education. 

Level One $ 
Nil 

Level Two 
Assistant Gardener/Handyperson 
1st year of employment 380.30 
2nd year of employment 383.60 
3rd year of employment and there- 

after 386.70 

Level Three 
Gardener/Handyperson 
Gardener/Pool Maintenance Offi- 

402.20 
406.00 

409.50 

406.90 
410.80 

414.40 

417.80 
423.00 

427.20 

436.40 
440.50 

444.50 

466.90 
472.00 

476.50 

495.70 
500.80 

505.30 

1st year of employment 387.10 
2nd year of employment 391.10 
3rd year of employment and there- 

after 395.30 

Level Four 
Gardener/Ride on Mower Opera- 

tor/Handyperson 
1st year of employment 396.40 
2nd year of employment 400.00 
3rd year of employment and there- 

after 404.20 

Level Five 
Senior Gardener/Handyperson 
Senior Gardener/Pool Mainte- 

nance Officer 
Handyperson (Belmont SHS) 
1st year of employment 408.40 
2nd year of employment 412.20 
3rd year of employment and there- 

after 416.00 

Level Six 
Horticulturist (Certificated) 
1st year of employment 439.40 
2nd year of employment 444.70 
3rd year of employment and there- 

after 449.10 
B. Delete subclause (3) and insert in lieu thereof the 

following: 
(3) A Senior Gardner/Ground Attendant who is 

required to maintain turf wickets, bowling 
greens or tennis courts shall be paid in 
addition to the rates prescribed an amount of 
$4.30 per week. Occasional off-season atten- 
tion shall not qualify an employee for 
payment under this subclause. 

C. Delete subclause (5) and insert in lieu thereof the 
following: 
(5) Leading Hands 

Leading Hands and Senior Gardener/ 
Ground Attendants if placed in charge of: 

(a) five and not more than ten other 
employees shall be paid $15.00 per 
week extra; 

(b) more than ten but not more than 20 other 
employees shall be paid $22.00 per 
week extra; 

(c) more than 20 other employees shall be 
paid $29.20 per week extra. 

D. Delete paragraph (a) of subclause (10) and insert 
in lieu thereof the following: 
(a) Employees of the Zoological Gardens Board 

covered by this award who are required to 
clean public toilets shall be paid 46 cents per 
closet, per week. 

396.40 
400.00 

404.20 

408.40 
412.20 

416.00 



19. Clause 31.—General Provisions. Delete the number 
and title of this clause and insert in lieu thereof the 
following; 

26.—General Provisions. 
20. Clause 32.—District Allowance 

Clause 33.—Deduction of Union Subscriptions 
Clause 34.—Trade Union Training Leave 
Clause 35.—Leave to Attend Union Business 

Delete all of the above clauses. 
21. Clause 36.—Liberty to Apply: Delete the number and 

title of this clause and insert in lieu thereof the following: 
27.—Liberty to Apply. 

22. Clause 37.—Paid Leave for English Language Train- 
ing 
Clause 38.—Award Modernisation 
Clause 39.—Skills Acquisition 

Delete all of the above clauses. 
23. Clause 27.—Liberty to Apply: Immediately following 

this clause insert the following new clause: 
28.—Travel Allowance. 

(1) (a) An employee required on any day to report 
directly to the job as distinct from the 
permanent depot to which such employee is 
attached (or where a permanent depot does 
not exist the head office of the employer shall 
be regarded as the permanent depot) shall be 
paid $7.60 per day to compensate for the 
excess fare and travelling time from the 
employee's home to his place of work and 
return. 

(b) An employee who is usually employed at his 
employer's principal place of business shall 
not be entitled to the foregoing allowance 
when required to start work at some other 
place unless he thereby incurred in travelling 
to and from his usual place of employment. 

(2) The provisions set out in subclause (1) above 
apply in addition to any provisions applying by 
virtue of application of the Miscellaneous Govern- 
ment Conditions and Allowances Award No. A 4 
of 1992. 

24. Schedule of Respondents: Delete this schedule and 
insert in lieu thereof the following: 

Respondents. 
1. The Hon. Premier of Western Australia 

CML Building 
197 St George's Terrace 
PERTH WA 6000 

2. The Hon. Minister for Agriculture 
172 St George's Tfcrrace 
PERTH WA 6000 

3. The Hon. Minister for Police and Emergency 
Services 
22 St George's Tferrace 
PERTH WA 6000 

4. The Hon. Minister for Works 
2 Havelock Street 
WEST PERTH WA 6005 

5. The Hon. Minister for Education 
151 Royal Street 
EAST PERTH WA 6004 

6. The Hon. Minister for Minerals and Energy 
197 St George's Tferrace 
PERTH WA 6000 

7. The Hon. Minister for Prisons 
197 St George's Tferrace 
PERTH WA 6000 

8. The Hon. Minister for Community Services and 
Sport and Recreation 
99 Plain Street 
EAST PERTH WA 6004 

9. Hon. Minister for Housing 
99 Plain Street 
EAST PERTH WA 6004 

10. The General Manager 
State Government Insurance Office 
170 St George's Tferrace 
PERTH WA 6000 

11. Chairman 
Geraldton Port Authority 
298 Marine Tferrace 
GERALDTON WA 6530 

12. Zoological Gardens Board 
Labouchere Road 
SOUTH PERTH WA 6151 

13. Burswood Park Board 
C/- Office of Racing and Gaming 
3 Plain Street 
PERTH WA 6000 

Dated at Perth this 23rd day of June, 1986. 
CHIEF COMMISSIONER. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Albany Regional Hospital and Others. 
No. 1438 of 1992. 

Enrolled Nurses and Nursing Assistants (Government) 
Award 

No. R 7 of 1978. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Government) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Mete this clause and insert 

in lieu the following: 
2.—Arrangement 

1. Tide 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Definitions 
7. Hours 
8. Overtime 
9. Standby 

10. Annual Leave 
11. Public Holidays 
12. Long Service Leave 
13. Conditions and Allowances 
14. Sick Leave 
15. Disputes Settlement Procedure 
16. Contract of Service 



17. Transfer 
18. Engagement 
19. Laundry and Uniforms 
20. Rosters 
21. Board and Lodging 
22. Emergencies 
23. Casual Employees 
24. Shift Work 
25. Part-Time Employees 
26. Wages 

Schedule of Respondents 
Memorandum of Agreement 

2. Clause 3.—Scope: Delete this clause and insert in lieu 
thereof the following: 

3.—Scope. 
This award shall apply to workers described in 

Clause 26.—Wages of this award employed by (i) the 
Board of Management of any hospital constituted 
pursuant to the provisions of section 7 or 15 of the 
Hospitals Act 1927 as amended or (ii) by the Hon. 
Minister for Health in any of the institutions set out in 
subsection (1) of section 19 of the Mental Health Act 
1962 as amended in which nursing care is regularly 
given. 

3. Clause 8.—Overtime: 

B. Delete subclause (5) of this clause and insert in 
lieu thereof the following: 
(5) Where a worker has not been notified the 

previous day or earlier that she is required to 
work overtime the employer shall ensure that 
workers working such overtime for an hour 
or more shall be provided with any of the 
usual meals occurring during such overtime 
or be paid $6.10 each meal. 

4. Clause 10.—Annual Leave: Delete paragraph (2)(c) 
and insert in lieu thereof the following: 

(c) For 5/7ths of that leave, the rate of wage shown 
in Clause 26.—Wages of this award for her class 
of work and in addition be paid a loading of 18-3/4 
percent of that wage and for the remaining 2/7ths 
of that leave due in each year, be paid according 
to paragraph (b) of this subclause; 

5. Clause 11.—Public Holidays: Delete subclause (1) and 
insert in lieu thereof the following: 

(1) An employee who works on any public holiday 
named herein shall be paid a loading of $6.17 per 
hour or pro rata for part thereof in addition to 
his/her ordinary rate of wage for the time worked 
in ordinary hours on that day. 

6. Clause 13.—Parental Leave: Delete this clause and 
insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

7. Clause 15.—Compassionate Leave: Delete this clause 
and insert in lieu thereof the following: 

15.—Dispute Settlement Procedure. 
(1) PREAMBLE 

Subject to the provisions of the Industrial 
Relations Act 1979 (as amended) any grievance, 
complaint or dispute, or any matter raised by the 
Union or a respondent employer and his/her 
employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or 
limitations will be imposed prior to, or during the 
time this procedure is being followed. 

(2) PROCEDURE 
Where the matter is raised by an employee, or 

a group of employees, the following steps shall be 
observed: 

(a) the employee(s) concerned shall discuss the 
matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the 
matter to a more senior officer nominated by 
the employer and the employee(s) shall be 
advised accordingly. 

(b) The senior officer shall, if able, answer the 
matter raised within five days of it being 
referred and if the senior officer is not so 
able, refer the matter to the employer for 
his/her attention, and the employee(s) shall 
be advised accordingly. 

(c) (i) If the matter has been referred in 
accordance with subparagraph (b) above 
the employee(s) or the shop steward 
shall notify the Union Secretary (W.A. 
Branch) or nominee, to enable the 
opportunity of discussing the matter 
with the employer. 

(ii) The employer shall, as soon as practica- 
ble after considering the matter before 
it, advise the employee(s) or, where 
necessary the Union of its decision. 
Provided that such advice shall be given 
within 21 days of the matter being 
referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either 
party may refer the matter to the Western 
Australian Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or 
extend the period specified in paragraphs (a) 
or (b) or subparagraph (c)(ii) of subclause (2) 
of this clause. 

(3) DISCIPLINARY PROCEDURE 
Where the employer seeks to discipline an 

employee, or terminate an employee the following 
steps shall be observed: 
(a) (i) In the event that an employee commits 

a misdemeanor, the employee's imme- 
diate supervisory or any other officer so 
authorised, may exercise the employer's 
right to reprimand the employee so that 
the employee understands the nature 
and implications of his/her conduct. 

(ii) The first two reprimands shall take the 
form of warnings and, if given verbally, 
shall be confirmed in writing as soon as 
practicable after the giving of the repri- 
mand. 

(iii) Should it be necessary, for any reason, 
to reprimand an employee three times in 
a period not exceeding twelve months 
continuous service, the contract of serv- 
ice shall, upon the giving of that third 
reprimand, be terminable in accordance 
with the provisions of this award. 

(iv) The above procedure is meant to pre- 
serve the rights of the individual em- 
ployee, but it shall not, in any way, limit 
the right of the employer to summarily 
dismiss an employee for misconduct. 

(4) ACCESS TO THE INDUSTRIAL RELATIONS 
COMMISSION 

The settlement procedures provided by this 
clause shall be applied to all manner of disputes 

A. Delete subclause (2) of this clause and insert in 
lieu thereof the following: 
(2) All work performed by workers on any day 

on which they are rostered off duty or days 
worked in excess of those provided in Clause 
7.—Hours or Clause 25.—Part Time Em- 
ployees shall be paid for at the rate of double 
time. 
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referred to in subclausc (1) hereof, and no party, 
or individual, or group of individuals, shall 
commence any other action, of whatever kind, 
which may frustrate a settlement in accordance 
with its procedures. Observance of these proce- 
dures shall in no way prejudice the right of any 
party in dispute to refer the matter for resolution 
in the Western Australian Industrial Relations 
Commission, at any time. 

The status quo (ie. the condition applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(5) PROVISION OF SERVICES 
The Union recognise that the Health Depart- 

ment and the teaching hospitals have a statutory 
and public responsibility to provide health care 
services without any avoidable interruptions. 

This grievance procedure has been developed 
between the parties to provide an effective means 
by which employees may reasonably expect 
problems will be dealt with as expeditiously as 
possible by hospital management. 

Accordingly, the Union hereby agrees that 
during any period of industrial action, sufficient 
labour will be made available to cany out work 
essential for life support within hospitals. 

(6) INDUSTRY WIDE ISSUES 
In revolving issues of an industry wide nature 

discussions will commence at the level specified 
in subparagraph 2(c)(i) above between the appro- 
priate Union official and the Manager, Industrial 
Relations, Health Department or his/her nominee. 

(7) DEFINITIONS 
For the purpose of this procedure: 

"employer" means the officer nominated 
at each work site. 

"senior officer" means an officer nomi- 
nated by management. 

"industry wide issues" include issues 
affecting more than one work site or claims 
seeking variations to an award. 

"work site" means as agreed between the 
parties. 

(8) CLASSIFICATION STRUCTURE IMPLEMEN- 
TATION 

The parties to the award are committed to 
implementing a new wage and classification 
structure. 

To allow this to occur in an orderly and efficient 
manner the parties agree that when the award is 
varied to insert a new wage and classification 
structure, the disputes settling procedure clause 
will be varied to provide a mechanism for dealing 
with claims by existing employees on the appro- 
priateness of their classification in the new 
structure. 

(9) BREACH OF PROCEDURE 
The parties acknowledge that this procedure 

formed part of the package which justified the 
payment of the increases available under the 
Structural Efficiency Principle. 

Accordingly, the parties agree that if either 
party is of the view that the other party is in breach 
of this procedure, the matter will be referred to the 
WAIRC for it to determine: 

(a) whether a breach of the procedure has 
occurred; and 

(b) subject to (a) above, the appropriateness of 
the continued provision of the benefits 
provided under the Structural Efficiency 
Principle or any other action considered 
appropriate by the Commission. 

8. Clause 16.—Contract of Service: Immediately follow- 
ing subclause (3) insert the following new subclause: 

(4) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

9. Clause 17.—Transfer: Delete paragraph (2)(a) and 
insert in lieu thereof the following: 

(2) (a) In addition, she shall be allowed travelling 
allowance of $6.10 for any meal purchased, 
or the actual cost of any meal purchased, if 
such cost exceeds $6.10. Meal times shall be 
8.00 a.m., 1.00 p.m. and 6.00 p.m. $2.25 for 
each morning and afternoon tea shall be 
allowed when travelling at 11.00 a.m. and 
4.00 p.m. Reasonable porterage shall also be 
allowed. Claims for taxi fares must be 
supported by receipts. 

10. Clause 19.—Laundry and Uniforms: Delete subclause 
(7) and insert in lieu thereof the following: 

(7) All washable clothing forming part of the uniform 
supplied by the employer shall be laundered free 
of cost to die worker. Provided that in lieu of such 
free laundering the employer may pay the worker 
$1.05 cents per week. 

11. Clause 21.—Time and Wages Book 
Clause 22.—Interviews 
Clause 23.—Notices 

Delete these clauses. 
12. Clause 24.—Board and Lodging: Delete the number 

and title and insert in lieu thereof the following: 
21.—Board and Lodging. 

13. Clause 25.—District Allowance: Delete this clause. 
14. Clause 26.—Emergencies: Delete the number and title 

and insert in lieu thereof the following: 
22.—^Emergencies. 

15. Clause 27.—Casual Workers: Delete the number and 
title and insert in lieu thereof the following: 

23.—Casual Employees. 
16. Clause 28.—Shift Work: Delete the number and title 

and subclauses (1), (2) and (3) and insert in lieu thereof the 
following: 

24.—Shift Work. 
(1) (a) Subject to subclause (2) of this clause where 

on any day an employee commences his/her 
ordinary hours of work before 4.00 a.m. or 
after 12 noon, he/she shall be paid a loading 
of $1.55 per hour or pro rata for part thereof 
in addition to his/her ordinary rate of wage. 

(b) The provisions of paragraph (a) of this 
subclause do not apply to an employee who 
on any day commences his/her ordinary 
hours of work after 12.00 noon and com- 
pletes those hours before 6.00 p.m. on that 
day. Provided that employees in receipt of 
shift allowance shall not have that allowance 
decreased by the operation of this sub clause. 

(c) Where an employee works a broken shift 
each portion of that shift shall be considered 
a separate shift for the purpose of this clause. 
Provided that a shift broken by a meal break 
of one hour or less shall not constitute a 
broken shift. 

(2) (a) A loading of $2.32 per hour or pro rata for 
part thereof shall be paid to an employee in 
addition to his/her ordinary rate of wage for 
time worked on permanent afternoon or night 
shift 

(b) For the purpose of this subclause an em- 
ployee shall be deemed to have been working 
permanent afternoon or night shift where 
such employee works that shift as part of a 
non-rotating roster. 



(3) Subject to the provisions of subclause (5) of this 
clause work performed during ordinary hours on 
the weekend shall in addition to the ordinary rate 
of wage attract a loading as follows: 

(a) Saturday—$6.17 per hour or pro rata for part 
thereof; 

(b) Sunday—$ 12.34 per hour or pro rata for part 
thereof. 

(c) The rates prescribed in this subclause shall 
be in substitution for and not cumulative on 
the rates prescribed in subclauses (1) and (2) 
of this clause. 

(4) An employee who regularly performs shift or 
weekend work shall be paid Accrued Day(s) Off 
including shift or weekend penalties, when those 
days are taken as leave at the rate which applied 
when they were accumulated. 

17. Clause 29.—Payment of Wages: Delete this clause. 
18. Clause 30.—Part-Time Workers: Delete the number 

and title and insert in lieu thereof the following: 
25.—Part-Time Employees. 

19. Clause 31.—Wages: Delete this clause and insert in 
lieu thereof the following: 

26.—Wages. 
$ 

Per Week 
(1) Enrolled Nurse Level One— 

1st year of employment 418.80 
2nd year of employment 423.80 
3rd year of employment and thereafter 434.70 

(2) Enrolled Nurse Level Two— 
1st year of employment 427.60 
2nd year of employment 432.70 
3rd year of employment and thereafter 443.50 

(3) Enrolled Nurse Level Three 456.10 
(4) Nursing Assistant (at 19 years of age 

and over) 
1st year of employment 377.40 
2nd year of employment 387.80 
3rd year of employment and thereafter 398.30 

(5) Nursing Assistant (under 19 years of 
age) 
The rate shall be a percentage of the 
total wage prescribed for a Nursing 
Assistant in his/her first year of employ- 
ment in subclause (6) of this clause per 
week, as follows— 
Under 17 years of age 73% 
Under 18 years of age 81% 
Under 19 years of age 87% 

(6) A Nursing Assistant who has completed her first 
year of service and who is accepted for training 
as a Enrolled Nurse, shall be paid not less than she 
would have received had she continued as a 
Nursing Assistant. 

(7) (a) Any employee who has passed the examina- 
tion for registration prescribed by the Nurses' 
Board of W.A. shall for the purposes of this 
clause be deemed to be an Enrolled Nurse. 

(b) An Enrolled Nurse undergoing training in a 
post basic course approved by the Nurses' 
Board of W.A., will be paid the "first year 
of employment" rate of wage for his/her 
appropriate classification level during the 
training period. 

(c) The ordinary rate of wage prescribed for an 
Enrolled Nurse in this clause shall be 
increased by $8.80 per week when a Regis- 
tered Enrolled Nurse has obtained a second 
post basic certificate approved by the Nurses' 
Board of W.A., and he/she is required to use 
the knowledge gained in that certificate as 
part of his/her employment. 

(8) When the term "year of employment" is used in 
this clause it shall mean all service whether full 
time or part time in any of the classifications 
contained in this award with any hospital covered 
by this award and shall be calculated in periods 
of completed months from the date of commence- 
ment of work covered by this award. Provided 
that:— 
(a) "Service" in this context shall have the same 

meaning as it does in the Long Service Leave 
conditions appropriate to the employee con- 
cerned, but confined to respondents to this 
award; except where the employer or the 
Western Australian Industrial Relations 
Commission deems it appropriate to include 
service with hospitals not respondent to this 
award. 

(b) Employees shall be paid the rates shown in 
this clause according to their year of employ- 
ment calculated in accordance with the 
provisions of this subclause. Proof of previ- 
ous service, if required by the employer, shall 
rest on the employee; provided that produc- 
tion of the certificate of certificates referred 
to in subclause (12) of this clause, shall be 
sufficient proof for the purpose of this 
paragraph. 

(c) Notwithstanding the provisions of paragraph 
(b) of this subclause, an Enrolled Nurse who 
successfully completes a re-registration 
course following a break in service shall 
commence employment on the rate pre- 
scribed as follows: 

(i) Five year break in service—at third year 
of employment rate provided that the 1 st 
and 2nd year of service rates have 
previously been attained. 

(ii) Six year but less than eight year break 
in service—at second year of employ- 
ment rate. 

(iii) Greater than eight year break in serv- 
ice—at the first year of employment 
rate. 

(9) Each employee whose service terminates shall at 
the time of termination be given a certificate 
signed by the employer in which shall be stated 
the name of the employee, the period of service, 
whether the service was full time or part time and 
the classifications in this award in which work has 
been carried out. 

Provided that where an employee terminates 
without that employee having given the prescribed 
period of notice, the employer shall be under no 
obligation to provide the certificate at the time of 
termination. The employee shall, however, be 
entitled to request and receive the certificate at 
any time after the termination. 

(10) Minimum Wage: No employee employed under 
this award who is 21 years of age or over shall 
receive less than the minimum wage prescribed 
from time to time by the Western Australian 
Industrial Relations Commission. 

(11) Leading Hands shall be paid the ordinary wage 
prescribed for the classification in which they are 
employed increased by: 
(a) $14.25 per week when in charge of not less 

than three and not more than ten other 
employees; 

(b) $21.40 per week when in charge of more than 
ten and not more than 20 other employees; 
and 

(c) $28.50 per week when in charge of more than 
20 employees. 

(12) The rates herein prescribed shall be increased by 
the amount of any percentage increase in wages 
awarded by the Western Australian Industrial 



Relations Commission to employees covered by 
this award. 

Where any increase in wages is not a percentage 
increase, the rates of wage shown in this award as 
relating to afternoon and night shift, permanent 
shift or weekend work shall & adjusted to reflect 
the relationship which the additional payment 
bears to the amount of $457.65 as at 1st January, 
1990. 

20. Clause 32.—Fares and Travelling Time 
Clause 33.—Deduction of Union Subscriptions 
Clause 34.—Trade Union Training Leave 
Clause 35.—Leave to Attend Union Business 
Clause 36.—Paid Leave for English Language Train- 

ing 
Clause 37.—Introduction of Change 
Clause 37A.—Award Modernisation 
Clause 38.—Dispute Settlement Procedures 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Country High School Hostels Authority. 
No. 1439 of 1992. 

Country High School Hostels Award, 1979 
No. R 7A of 1979. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Country High School Hostels Award, 1979 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Hours 
7. Contract of Service 
8. Rosters 
9. Overtime 

10. Public Holidays 
11. Long Service Leave 
12. Sick Leave 
13. Conditions and Allowances 
14. Annual Leave 
15. Weekend Work 

16. Mixed Functions 
17. Laundry and Uniforms 
18. Casual Employees 
19. Shift Work 
20. Meal Money 
21. Special Rates and Provisions 
22. Under Rate Employees 
23. Part-Time Employees 
24. Wages 

Appendix I—Liberty to Apply 
Appendix II—Respondent 

2. Clause 6.—Hours: Delete subclause (2) and insert in 
lieu thereof the following: 

(2) Subject to clause 9.—Overtime, the spread of shift 
in any one day shall not exceed twelve and a half 
hours. 

3. Clause 7.—Contract of Service: Immediately following 
subclause (6) insert the following new subclause: 

(7) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 9.—Overtime: Delete this clause and insert in 
lieu thereof the following: 

9.—Overtime. 
(1) Except as hereinafter provided, all time worked in 

excess of the ordinary working hours prescribed 
in Clause 6.—Hours, or Clause 23.—Part-Time 
Employees, of this Award, shall be overtime and 
shall be paid for at time and one-half for the first 
two hours and double time thereafter. 

(2) All work performed by employees on any day on 
which they are rostered off duty or days worked 
in excess of those provided for in Clause 
6.—Hours, or Clause 23.—Part-Time Employees 
shall be paid for at the rate of double time with 
a minimum engagement of four hours. 

(3) All overtime worked on a Saturday or Sunday 
shall be paid for at the rate of double time. 

(4) An employee recalled to work shall be paid a 
minimum of three hours at overtime rates and for 
all reasonable expenses incurred in returning to 
work. 

(5) Where the employee and the employer so agree, 
time off in lieu of payment for overtime may be 
allowed proportionate to the payment to which 
they are entitled. Such time off to be taken at the 
convenience of the employer provided that: 

(a) such time off is in unbroken periods accord- 
ing to each period of overtime worked; and 

(b) the time off in lieu of overtime is taken 
within twenty-eight days from the time when 
it was worked. 

(6) Where an employee has not been notified the 
previous day or earlier that they are required to 
work overtime the employer shall ensure that 
employees working such overtime for an hour or 
more shall be provided with any of the usual meals 
occurring during such overtime or be paid $6.10 
each meal. 

5. Clause 13.—Compassionate Leave: Delete this clause 
and insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

6. Clause 14.—Annual Leave: Delete paragraph (2)(b) 
and insert in lieu thereof the following: 

(b) At the rate of wage shown in Clause 24.—Wages, 
of this Award for their class of work and in 
addition be paid a loading of 17.5 per cent, 

7. Clause 15.—Payment of Wages: Delete this clause. 
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8. Clause 16.—Weekend Work: Delete the number and 
title of this clause and insert in lieu thereof the following: 

15.—Weekend Work. 
9. Clause 17.—Mixed Functions: Delete the number and 

title of this clause and insert in lieu thereof the following: 
16.—Mixed Functions. 

10. Clause 18.—Right of Entry 
Clause 19.—Notices 
Clause 20.—Paid Leave for English Language Train- 
ing 

Delete these clauses. 

11. Clause 21.—Laundry and Uniforms: Delete the 
number and title and subclauses (1) and (2) and insert in lieu 
thereof the following: 

17.—Laundry and Uniforms. 
(1) Each employee shall be entitled to all laundering 

of uniforms at the expense of the employer, but 
where the employer elects not to launder the 
uniforms the employee shall be paid an allowance 
of 92 cents per week. 

(2) The employer shall provide all uniforms which 
shall at all times remain the property of the 
employer. Provided that in lieu of providing 
uniforms, the employer may make an allowance 
of $2.65 per week. 

12. Clause 22.—Time and Wages Record: Delete this 
clause. 

13. Clause 23.—Casual Employees: Delete the number 
and title and insert in lieu thereof the following: 

18.—Casual Employees. 
14. Clause 24.—Shift Work: 

A. Delete the number and title and insert in lieu 
thereof the following: 

19.—Shift Work. 
B. Delete subclause (3) and insert in lieu thereof the 

following: 
(3) Where a worker's rostered hours of duty in 

any day are extended by an early start or a 
late finish the shift work or weekend rates as 
the case may be shall be paid for such 
additional time worked in addition to any 
overtime payable under clause 9.—Overtime 
of this award. 

15. Clause 25.—Meal Money: Delete the number and title 
and subclause (1) of this clause and insert in lieu thereof the 
following: 

20.—Meal Money. 
(1) An employee required to work overtime for more 

than two hours, without being notified on the 
previous day or earlier that they will be so required 
to work, shall be supplied with a meal by the 
employer or paid $6.10 for a meal. 

16. Clause 26.—District Allowance: Delete this clause. 
17. Clause 27.—Special Rates and Provisions: Delete the 

number and title and paragraph (l)(a) and insert in lieu 
thereof the following: 

21.—Special Rates and Provisions. 
(1) (a) All employees called upon to clean closets, 

connected with septic tanks or sewerage shall 
receive an allowance of 46 cents per closet 
per week. 

18. Clause 28.—Deleted: Mete this heading. 
19. Clause 29.—Under Rate Employees: Delete the 

number and title and insert in lieu thereof the following: 
22.—Under Rate Employees. 

20. Clause 30.—Deleted: Delete this heading. 
21. Clause 31.—Part-Time Employees: Delete the num- 

ber and title and insert in lieu thereof the following: 
23.—Part-Time Employees. 
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22. Clauses 32.—Wages: Delete this clause and insert in 
lieu thereof the following: 

24.—Wages. 
(1) The minimum weekly rates of wage payable to 

employees covered by this Award shall be as 
follows: 

$ 
Cook 
1st year of employment 397.70 
2nd year of employment 402.00 
3rd year of employment and thereafter 406.10 
Groundsperson and/or Gardener 
1 st year of employment 383.60 
2nd year of employment 385.10 
3rd year of employment and thereafter 392.30 
Domestic Employee 
1st year of employment 369.70 
2nd year of employment 374.30 
3rd year of employment and thereafter 378.40 

The classification Domestic Employee includes 
the following designations: 

Kitchen Attendant, Cleaner, Yard Assis- 
tant, Dining Room Attendant, and Laundry 
Attendant. 

(2) General Conditions: 
(a) Senior employees appointed as such by the 

employer shall be paid $14.65 per week in 
addition to the rates prescribed herein. 

(b) A leading hand placed in charge of not less 
than three other employees shall be paid 
$14.65 per week extra. 

23. Clause 33.—Parental Leave 
Clause 34.—Fares and Travelling Time 
Clause 35.—Deduction of Union Subscriptions 
Clause 36.—Trade Union Training Leave 
Clause 37.—Leave to Attend Union Business 
Clause 38.—Award Modernisation 
Clause 39.—Skills Acquisition 

Delete all of the above clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Community Welfare. 
No. 1440 of 1992. 

Community Welfare Department Hostels Award 1983 
No. A 27 of 1981. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Community Welfare Department Hostels 
Award 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Hours 
7. Rosters 
8. Overtime 
9. Annual Leave 

10. Public Holidays 
11. Long Service Leave 
12. Sick Leave 
13. Conditions and Allowances 
14. Contract of Service 
15. Weekend Work 
16. Mixed Functions 
17. Casual Workers 
18. Special Rates and Provisions 
19. Junior Worker's Certificate 
20. Part-Time Workers 
21. Wages 

Appendix 1—Respondent 
2. Clause 8.—Overtime: 

A. Delete subclauses (1) and (2) and insert in lieu 
thereof the following: 
(1) Except as hereinafter provided, all time 

worked in excess of the ordinary working 
hours prescribed in Clause 6—Hours, or 
Clause 20—Part-Time Workers of this 
award, shall be overtime and shall be paid for 
at time and one-half for the first two hours 
and double time thereafter. Such rates shall 
be calculated on a workers hourly award rates 
and shall be paid in addition to the weekend 
or shift rates as the case may be. 

(2) All work performed by workers on any day 
on which they are rostered off duty or days 
worked in excess of those provided for in 
Clause 6—Hours, or Clause 20—Part-Time 
Workers shall be paid for at the rate of double 
time. 

B. Delete subclause (5) and insert in lieu thereof the 
following: 
(5) Where an employee has not been notified the 

previous day or earlier that they are required 
to work overtime the employer shall ensure 
that the employee working such overtime for 
an hour or more shall be provided with any 
of the usual meals occurring during such 
overtime or be paid $6.10 for each meal. 

3. Clause 9.—Annual Leave: Delete paragraph (2)(b) and 
insert in lieu thereof the following: 

(b) at the rate of wage shown in Clause 21.—Wages 
of this award for her class of work and in addition 
be paid a loading of 17 1/2 per cent, 
whichever is the greater benefit to the worker. 

4. Clause 13.—Compassionate Leave: Delete this clause 
and insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

5. Clause 14.—Contract of Service: Immediately follow- 
ing subclause (7) insert the following new subclause: 

(8) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

6. Clause 15.—Payment of Wages: Delete this clause. 
7. Clause 16.—Weekend Work: Delete this clause and 

insert in lieu thereof the following: 
15.—Weekend Work. 

(1) A worker shall be paid for ordinary hours of work 
performed between midnight on Friday and 
midnight on Sunday shall be paid for at the rate 
of time and one half. 

8. Clause 17.—Mixed Functions: Delete the number and 
title and insert in lieu thereof the following: 

16.—Mixed Functions. 
9. Clause 18.—Right of Entry 

Clause 19.—Notices 
Clause 20.—Record 

Delete these clauses. 
10. Clause 21.—Casual Workers: Delete the number and 

title and insert in lieu thereof the following: 
17.—Casual Workers. 

11. Clause 22.—District Allowances: Delete this clause. 
12. Clause 23.—Special Rates and Provisions: Delete the 

number and title and paragraph (l)(a) and insert in lieu 
thereof the following: 

18.—Special Rates and Provisions. 
(1) (a) All employees called upon to clean closets, 

connected with septic tanks or sewerage shall 
receive an allowance of 46 cents per closet 
per week. 

13. Clause 24.—Junior Worker's Certificate: Delete the 
number and title and insert in lieu thereof the following: 

19.—Junior Worker's Certificate. 
14. Clause 25.—Part-Time Workers: Delete the number 

and title and insert in lieu thereof the following: 
20.—Part-Time Workers. 

15. Clause 26.—Parental Leave: Delete this clause. 
16. Clause 27.—Wages: Delete this clause and insert in 

lieu thereof the following: 
21.—Wages. 

(1) The minimum weekly rates of wage payable to 
workers covered by this award shall be as follows: 

$ 
Cook— 
1st year of employment 397.70 
2nd year of employment 402.00 
3rd year of employment and thereafter 406.10 
Groundsperson and/or Gardener— 
1st year of employment 383.60 
2nd year of employment 385.10 
3rd year of employment and thereafter 392.30 
Domestic Employee— 
1st year of employment 369.70 
2nd year of employment 374.30 
3rd year of employment and thereafter 378.40 

The classification Domestic Employee includes 
the following designations: 

Kitchen Attendant, Pantry Attendant, Do- 
mestic, Yard Assistant, Dining Room Atten- 
dant, Laundry Employee and Machinist. 

(2) Junior Employees 
Junior employees shall receive the following 

percentage of the 1 st year rate for the class of work 
on which they are engaged: 

% 
Under 16 years of age 60 
16 to 17 years of age 70 
17 to 18 years of age 80 

(3) General Conditions 
(a) Junior employees may be employed in the 

proportion of one junior to every two or 
fraction of two not being less than one adult 
employee employed in the same occupation, 
provided that this ratio may be altered by 



written agreement between the Union and the 
employee concerned. 

(b) Senior employees appointed as such by the 
employer shall be paid $15.10 per week in 
addition to the rates prescribed herein. 

(c) A leading hand placed in charge of not less 
than three other employees shall be paid 
$15.10 per week in addition to the rates 
prescribed herein. 

(d) Employees who are required to work their 
ordinary hours each day in two shifts and 
where the break between the two shifts is not 
less than three hours shall be paid $2.35 per 
day reimbursement for travelling expenses. 

17. Clause 28.—Deduction of Union Subscriptions 
Clause 29.—Trade Union Training Leave 
Clause 30.—Leave to Attend Union Business 
Clause 31.—Award Modernisation 
Clause 32.—Skills Acquisition 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Perth Market Authority. 
No. 1441 of 1992. 

Cleaners and Caretakers (Metropolitan Market Trust) 
Agreement, 1967 

No. AG 9 of 1967. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement, 1967 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 27th day 
of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Term 
4. Scope 
5. Definitions 
6. Hours 
7. Rates of Pay 
8. Overtime 
9. Shift and Weekend Work 

10. Meal Hours 
11. Public Holidays 

12. Annual Leave 
13. Conditions and Allowances 
14. Rosters 
15. Part Time Workers 
16. Long Service Leave 
17. Sick Leave 
18. General Conditions 
19. Protective Clothing 
20. Uniforms 
21. Contract of Service 
22. Higher Duties 
23. No Reduction 
24. Change Room 
25. Board of Reference 

2. Clause 7.—Rates of Pay: Delete this clause and insert 
in lieu thereof the following: 

7.—Rates of Pay. 
(1) The minimum weekly rate of wage payable to 

employees covered by this Agreement shall be as 
follows: 

$ 
Market Inspector Grade 1 
1st year of employment 405.50 
2nd year of employment 409.10 
3rd year of employment and thereafter 412.60 
Market Inspector Grade 2 
1st year of employment 428.10 
2nd year of employment 431.70 
3rd year of employment and thereafter 435.40 
Market Inspector Grade 3 
1st year of employment 450.80 
2nd year of employment 454.60 
3rd year of employment and thereafter 458.20 
Market Inspector Grade 4 
1st year of employment 501.40 
2nd year of employment 505.00 
3rd year of employment and thereafter 507.50 
Gatekeeper 
1st year of employment 370.10 
2nd year of employment 374.10 
3rd year of employment and thereafter 381.40 

(2) In addition to the rates prescribed herein, an 
employee who in any week handles money shall 
be paid an allowance of $6.46 per week. 

(3) A casual employee shall receive 20% of the 
ordinary rate in addition to the ordinary rate for 
their class of work. 

3. Clause 8.—Overtime: 
A. Delete paragraph (4)(a) and insert in lieu thereof 

the following: 
(4) (a) An employee required to work continu- 

ous overtime for more than one and a 
half hours shall be supplied with a meal 
by the employer or be paid $6.10 for a 
meal, and if, owing to the amount of 
overtime worked, a second or subse- 
quent meal is required the employee 
shall be supplied with each such meal 
by the employer or be paid $3.55 for 
each meal so required. 

B. Delete paragraph (4)(d) and insert in lieu thereof 
the following: 
(d) An employee required to work continuously 

from midnight to 6.30 a.m. and ordered back 
to work at 8.00 a.m. the same day shall be 
paid $6.10 for breakfast. 

4. Clause 13.—Time and Wages Book: Delete this clause 
and insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 
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5. Clause 14.—Posting Agreement and Notices: Delete 
this clause and insert in lieu thereof the following: 

14.—Rosters. 
The employer shall, by legible notice displayed at 

some place accessible to the employees, notify at least 
seven days in advance the commencing and ceasing 
times of ordinary hours of work. 

Such times, once notified shall not be changed 
without seven days notice except in the case of an 
emergency. 

6. Clause 18.—General Conditions: 
A. Delete subclause (7) and insert in lieu thereof the 

following: 
(2) Any worker who is required to clean win- 

dows when it is necessary to go wholly 
outside the windows, or climb around an 
outside column to do such cleaning shall, if 
such cleaning and climbing is at a height of 
more than 3 metres from the ground or 
verandah, be paid an allowance of five cents 
extra for each such window, unless the 
outside window or column ledge is more than 
50 cm wide. Provided that nothing in this 
subclause shall apply to cleaning from a 
ladder resting on the ground. Provided 
further, that no payment under this clause 
shall be due in cases where safety appliances 
are provided. Where such appliances are 
provided, the worker must use same. 

(3) Where cleaning is done from a ladder and any 
portion of the window to be cleaned exceeds 
in height 7.5 metres from the ground, the 
worker shall be paid five cents per window 
extra for each window so cleaned. Provided 
that this clause shall not apply where such 
cleaning work is done from the interior of a 
building at a height not greater than 7.5 
metres from the floor. Provided further, that 
this clause shall not apply when an efficient 
safety device is provided. 

B. Delete subclause (7) and insert in lieu thereof the 
following: 
(7) An employee who is the holder of an 

approved First Aid qualification shall be paid 
an allowance of $1.55 per day. 

7. Clause 20.—Fares and Travelling Time: Delete this 
clause and insert in lieu thereof the following: 

20.—Uniforms. 
In addition to the provisions in Clause 19.— 

Protective Clothing each employee shall be provided 
by the employer with a uniform on the basis set out 
herein: 

• 2 uniform trousers per year or 4 uniform 
shorts per year or 1 uniform trousers and 2 
uniform shorts per year. 

• 4 uniform shirts per year, either long sleeved 
or short sleeved as decided by the employee. 

• 1 belt initially; to be replaced every 3 years. 
• 4 pairs socks per year. 
• 2 uniform pullovers initially; then 1 uniform 

pullover per year. 
• 1 uniform showerproof jacket initially; then 

1 uniform showerproof jacket every three 
years. 

• 1 uniform lightweight jacket initially; then 1 
uniform lightweight jacket every three years. 

• 1 pair of safety shoes or ankle boots per year. 
• 1 cap initially; to be replaced as required. 

8. Clause 21.—Contract of Service: Immediately follow- 
ing subclause (5) add the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
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ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

9. Clause 26.—Parental Leave 
Clause 27.—Compassionate Leave 
Clause 28.—Right of Entry 
Clause 29.—Uniforms 
Clause 30.—Deduction of Union Subscriptions 
Clause 31.—Trade Union Training Leave 
Clause 32.—Leave to Attend Union Business 
Clause 33.—Rosters 
Clause 34.—Award Modernisation 
Clause 35.—Skills Acquisition 

Delete all of these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Library Board of Western Australia, and Others. 
No. 1442 of 1992. 

Cultural Centre Award 1987 
No. A 28 of 1988. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Cultural Centre Award 1987 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 27th day 
of May 1993. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Overtime 
9. Shift and Weekend Work 

10. Conditions and Allowances 
11. Public Holidays 
12. Annual Leave 
13. Sick Leave 
14. Long Service Leave 
15. Special Rates and Provisions 
16. Wages 
17. Higher Duties 
18. Part Time Employees 
19. Uniforms 
20. Liberty to Apply 



2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu thereof the following: 

3.—Area and Scope. 
This award shall apply throughout the state of 

Western Australia to employees employed by the 
named respondents in the callings set out in Clause 
16.—Wages, of this award. 

3. Clause 6.—Contract of Service: Immediately following 
subclause (6) insert the following new subclause: 

(7) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 8.—Overtime: 
A. Delete subclause (2) and insert in lieu thereof the 

following: 
(2) (a) Casual employees shall be paid at the 

rate of time and one half for the first two 
hours and double time thereafter at the 
appropriate proportion of the ordinary 
rate as presented in subclause (1) of 
Clause 16.—Wages of this award for all 
time worked in excess of eight hours in 
any one shift 

(b) Subject to the provisions of paragraph 
(c) of this subclause all time worked in 
excess of or outside the ordinary work- 
ing hours, or on a shift other than a 
rostered shift, shall be paid for at the 
rate of double time, except where the 
employee agrees to work a sixth shift in 
not more than one week in any four 
weeks, when he/she shall be paid for 
such shift at time and one half of the 
ordinary rate for the first two hours and 
double time thereafter. 

(c) Time worked in excess of the ordinary 
working hours shall be paid for at 
ordinary rates: 

(i) if it is due to private arrangements 
between the employees themselves 
and has the approval of the em- 
ployer; or 

(ii) if it does not exceed two hours and 
is due to a relieving person who is 
rostered for duty on that day not 
coming on duty at the proper time; 
or 

(iii) if it is for the purpose of effecting 
the customary rotation of shifts. 

B. Delete paragraph (9)(a) and insert in lieu thereof 
the following: 
(9) (a) An employee required to work continu- 

ous overtime for more than one hour 
shall be supplied with a meal by the 
employer or be paid $6.10 for a meal 
and if, owing to the amount of overtime 
worked, a second or subsequent meal is 
required the employee shall be supplied 
with each meal by the employer or be 
paid $3.55 for each meal so required. 

5. Clause 10.—Fares and Travelling Time: Delete this 
clause and insert in lieu thereof the following; 

10.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

6. Clause 13.—Leave to Attend Union Business 
Clause 14.—Trade Union Training Leave 

Delete the above clauses. 

7. Clause 15.—Sick Leave: Delete the number and title 
and insert in lieu thereof the following: 

13.—Sick Leave. 
8. Clause 16.—Parental Leave: Delete this clause. 
9. Clause 17.—Long Service Leave: Delete the number 

and title and insert in lieu thereof the following: 
14.—Long Service Leave. 

10. Clause 18.—Compassionate Leave: Delete this 
clause. 

11. Clause 19.—Special Rates and Provisions: 
A. Delete the number and title and insert in lieu 

thereof the following: 
15.—Special Rates and Provisions. 

B. Delete paragraph (3)(a) and insert in lieu thereof 
the following: 
(3) (a) All employees called upon to clean 

closets connected to septic tanks or 
sewers shall be paid an allowance of 46 
cents per closet per week. 

C. Delete subclauses (5) and (6) and paragraph (7)(a) 
and insert in lieu thereof the following: 
(5) An allowance of $ 1.65 per day or part thereof 

shall be paid to an employee required to use 
an airlift in the course of their duties. 

(6) An allowance of $6.40 per day shall be paid 
in addition to the ordinary rate to an attendant 
required to operate audio visual equipment. 

(7) (a) Except as provided for in paragraph (b) 
of this subclause an allowance of $3.50 
per day shall be paid to an employee 
required to carry keys and be responsi- 
ble for securing the premises at the close 
of business. 

12. Clause 20.—Wages: Delete this clause and insert in 
lieu thereof the following: 

16.—Wages. 
(1) The minimum total rate of wage payable under 

this Award shall be as follows: 
$ 

Per Week 
Cleaner 
1 st year of employment 370.10 
2nd year of employment 374.10 
3rd year of employment and thereafter 378.30 
Groundskeeper 
1st year of employment 378.00 
2nd year of employment 385.60 
3rd year of employment and thereafter 393.70 
Attendant or Receptionist Attendant 
1st year of employment 394.30 
2nd year of employment 402.70 
3rd year of employment and thereafter 411.10 
Security Officer 
1st year of employment 394.30 
2nd year of employment 402.70 
3rd year of employment and thereafter 411.10 
Assistant Supervisor 
1st year of employment 432.00 
2nd year of employment 440.20 
3rd year of employment and thereafter 448.40 
Installation Assistant 
1st year of employment 461.30 
2nd year of employment 468.40 
3rd year of employment and thereafter 476.30 
Attendant Supervisor 
1st year of employment 476.20 
2nd year of employment and thereafter 491.50 
Regional Attendant 
1st year of employment 432.00 
2nd year of employment 440.20 
3rd year of employment and thereafter 448.40 
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(2) Leading Hands: In addition to the appropriate total 
wage prescribed in this clause, a leading hand 
shall be paid: 

$ 
(a) if placed in charge of not less than 

one and more than five other 
employees 15.40 

(b) if placed in charge of more than six 
and not more than ten other em- 
ployees 23.70 

(c) if placed in charge of more than 11 
other employees 30.50 

(3) A casual employee shall receive 20% of the 
ordinary rate in addition to the ordinary rate for 
their class of work. 

13. Clause 21.—Higher Duties: Delete the number and 
title and insert in lieu thereof the following: 

17.—Higher Duties. 
14. Clause 22.—Payment of Wages 

Clause 23.—Deduction of Union Subscriptions 
Clause 24.—Right of Entry 

Delete all of the above clauses. 
15. Clause 25.—Part Time Employees: Delete the number 

and title and insert in lieu thereof the following: 
18.—Part Time Employees. 

16. Clause 26.—Posting of Award 
Clause 27.—Time and Wages Book 

Delete the above clauses. 
17. Clause 28.—Uniforms: Delete the number and title 

and insert in lieu thereof the following: 
19.—Uniforms. 

18. Clause 29.—Paid Leave for English Language 
Training: Delete this clause. 

19. Clause 30.—Liberty to Apply: Delete the number and 
title and insert in lieu thereof the following: 

20.—Liberty to Apply. 
20. Clause 31.—Skills Acquisition 

Clause 32.—Award Modernisation 
Delete the above clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Premier of Western Australia and Others. 
No. 1443 of 1992. 

Cleaners and Caretakers (Government) Award 1975 
No. 32 of 1975. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Cleaners and Caretakers (Government) 
Award 1975 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.J Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete this clause and insert 
in lieu the following: 

2.—^Arrangement 
1. Title 

1 A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
8. Overtime 
9. Shift and Weekend Work 

10. Conditions and Allowances 
11. Special Rates and Provisions 
12. Public Holidays 
13. Annual Leave 
14. Sick Leave 
15. Long Service Leave 
16. Part Time Employees 
17. Wages 
18. Higher Duties 
19. Calculation of Area 
20. No Reduction 
21. First Aid 
22. Rostered Day Off (38 Hour Week) 

Schedule of Respondents 

2. Clause 6.—Contract of Service: Immediately following 
subclause (6) insert the following new subclause: 

(7) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 7.—Hours: Delete Placitum (i) of paragraph (d) 
of subclause (2) and insert in lieu thereof the following: 

(i) in accordance with subclause (4) of Clause 
22.—Rostered Day Off (38 Hour Week); or 

4. Clause 10.—Fares and Travelling Time: Delete this 
clause and insert in lieu the following: 

10.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

5. Clause 11.—Special Rates and Provisions. 

a) Delete paragraph (a) of subclause (1) and insert in 
lieu the following: 

(a) All employees called upon to clean closets, 
connected with septic tanks or sewerage shall 
receive an allowance of 46 cents per closet 
per week. 

b) Delete subclause (2) and insert in lieu the 
following: 

(2) Employees called upon outside the ordinary 
working hours to wash towels shall be paid 
$2.75 per dozen for ordinary towels, and 
$2.05 per dozen for dusters, hand towels and 
tea towels. 

c) Delete plactium (i) of paragraph (b) of subclause 
(4) and insert in lieu the following: 

(b) (i) When window cleaning is done from a 
ladder and any portion of a window to 
be cleaned is more than seven metres 
from the nearest horizontal plane, the 
employee shall be paid an allowance of 
6 cents per window. 



d) Delete subclause (5) and insert in lieu the 
following: 
(5) Employees who are required to work their 

ordinary hours each day in two shifts and 
where the break between the two shifts is not 
less than three hours, shall be paid an 
allowance $2.60 per day. 

e) Delete subclause (6) and insert in lieu the 
following: 
(6) An employee who is required to open and 

close classrooms, halls and other school 
facilities for any activities authorised by the 
Principal, shall be paid an allowance accord- 
ing to the following scale: 

Per Day 
(a) Evenings—Monday to Friday $ 

Up to 40 rooms per week 4.40 
41 rooms to 100 per week 6.70 
over 100 rooms per week 8.80 

(b) Saturday and Sunday 8.80 
(c) An additional allowance of $2.75 shall 

be paid to a caretaker on each occasion 
he/she is required to open or close a 
school facility after 11.00 pm, Monday 
to Friday, or for any opening or closing 
required on a Saturday or Sunday after 
the initial opening and closing. Provided 
that on a Saturday or Sunday the 
additional allowance shall not be paid if 
the duty is performed less than one hour 
after the initial or any subsequent 
opening or closing. 

f) Delete paragraph (10)(b) immediately following 
subclause (9) and insert in lieu the following: 
(b) Any employee performing in wood chopping 

duties shall be paid an allowance of $9.90 per 
tonne to a maximum of: 

(i) 100% of the weight of bush wood sup- 
plied or 50% of the weight of mill-ends 
supplied for enclosed fire places such as 
Wonderheats. 

(ii) 50% of the weight of bushwood sup- 
plied or 20% of the weight of mill-ends 
supplied for open fireplaces. 

g) Delete paragraph (a) of subclause (10) and insert 
in lieu the following: 
(10) (a) An Estate Attendent (Homeswest) who, 

in his/her privately owned vehicle com- 
mutes from estate to estate and is 
required to carry sundry cleaning and/or 
gardening implements and/or supplies 
shall be paid $4.90 per week for all 
purposes of this award. 

6. Clause 16.—Compassionate Leave 
Clause 17.—Parental Leave 
Clause 18.—Time and Wages Record 

Delete all of the above clauses. 

7. Clause 19.—Part Time Employees: Delete the number 
and title of this clause and insert in lieu the following: 

16.—Part Time Employees. 

8. Clause 20.—Wages: Delete this clause and insert in 
lieu the following: 

17.—Wages. 
It is a condition of this award that any party seeking 

to vary its terms on or from the 31st day of January 
1992 shall not pursue before the Commission any 
variation to such award without due regard for the 
Principles as stated by the Commission in the Reasons 
for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

Part A—All Employees Except Those Employed by 
the Ministry of Education. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be as 
follows: 

$ 
Level One 
Comprehends the following classes of 

work 
(a) Kitchen Hand (Agricola College) 

1st year of employment 
2nd year of employment 
3id year of employment 

(b) Attendant 
Cleaner 
Gatekeeper (Robbs Jetty) 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Two 
Comprehends the following classes of 

work 
Home Economic Assistant 
Car Park Attendant 
Window Cleaner 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Three 
Comprehends the following classes of 

work 
Caretaker 
Estate Attendant (Homeswest) Grade 1 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Four 
Comprehends the following classes of 

work 
Estate Attendant (Homeswest) Grade 2 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Five 
Comprehends the following classes of 

work 
(a) Janitor 

Security Officer 
1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 
(b) Office Attendant (Homeswest) 

1st year of employment 
2nd year of employment 
3rd year of employment and there- 

after 

Level Six 
Comprehends the following classes of 

work 
Court Usher 
Second Cook (Agricola College) 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

356.90 
361.30 
365.10 

370.10 
374.10 

378.30 

377.30 
381.30 
385.10 

388.10 
391.90 
395.80 

399.60 
403.40 
407.30 
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Level Seven 
Comprehends the following classes of 

work 
(a) Estate Attendant (Homeswest) 

Grade 3 
Foreperson (BMA) 
1st year of employment 430.40 
2nd year of employment 434.30 
3rd year of employment and there- 

after 438.40 
(b) First Cook (Agricola College) 

1st year of employment 439.90 
2nd year of employment 444.70 
3rd year of employment and there- 

after 448.30 
(2) Supervision Allowance 

Employees other than Forepersons and Estate 
Attendants Homeswest (Grades 2 and 3) jplaced in 
charge of others shall be paid the following 
weekly allowance in addition to the rate pre- 
scribed for his/her class of work: 

$ 
I to 5 employees 6.40 
6 to 10 employees 11.50 
II to 15 employees 14.20 
16 to 20 employees 19.60 
Over 20 (for each additional em- 

ployee) 0,22 
(3) Casual employees shall be paid 20% in addition 

to the rates payable under this award. 

Part B—All Employees Except Those Employed 
by the Ministry of Education. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be as 
follows: 

$ 
Level One 
Comprehends the following classes of 

work 
Cleaner for initial 12 months of employ- 

ment 370.10 

Level Two 
Comprehends the following classes of 

work 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Three 
Comprehends the following classes of 

work 
Cleaner in Charge of one to six employ- 

ees inclusive 
Home Economics Assistant 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Level Four 
Comprehends the following classes of 

work 
Cleaner in charge of seven to ten 

employees inclusive 
Caretaker of Schools employing seven 

to ten employees inclusive 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

374.10 
377.40 
380.®) 

381.00 
385.00 
389.20 

390.20 
393.80 
398.00 

Level Five 
Comprehends the following classes of 

work 
Cleaner in charge of eleven or more 

employees 
Caretaker of Schools employing eleven 

or more employees 
1st year of employment 402.20 
2nd year of employment 406.00 
3rd year of employment and thereafter 409.90 

Level Six 
Comprehends the following classes of 

work 
Cleaner in Charge of TAFE Campuses: 
— Balga 
— Bentley Day 
— Bentley Night 
— Carlisle 
— Fremantle 
— Grosvenor Street Day 
— Geraldton 
— Great Southern 
— Leederville 
— Midland 
— Mount Lawley 
— Perth Aberdeen Street Day 
— Perth Aberdeen Street Night 
— Main Art Department Aberdeen 

Street 
— South West 
— Wembley 
Foreperson (Cleaning) 
1st year of employment 433.30 
2nd year of employment 438.®) 
3rd year of employment and thereafter 442.90 

(2) A casual employee shall receive 20% of the 
ordinary rate in addition to the ordinary rates 
prescribed herein for their class of work. 

9. Clause 21.—District Allowance: Delete this clause. 
10. Clause 22.—Higher Duties: Delete the number and 

title and insert in lieu thereof the following: 
18.—Higher Duties. 

11. Clause 23.—Calculation of Area: Delete the number 
and title and insert in lieu thereof the following: 

19.—Calculation of Area. 
12. Clause 24.—Notices: Delete this clause. 
13. Clause 25.—No Reduction: Delete the number and 

title and insert in lieu thereof the following: 
20.—No Reduction. 

14. Clause 26.—Deduction of Union Subscriptions 
Clause 27.—Trade Union Training Leave 
Clause 28.—Leave to Attend Union Business. 

Delete all of the above clauses. 
15. Clause 29.—First Aid: Delete the number and title and 

insert in lieu thereof the following: 
21.—First Aid. 

16. Clause 30.—Postered Day Off (38 Hour Week): 
Delete the number and title and insert in lieu thereof the 
following: 

22.—Postered Day Off (38 Hour Week). 
17. Clause 31.—Paid Leave for English Language Train- 

ing 
Clause 32.—Award Modernisation 
Clause 33.—Skills Acquisition 

Delete all of the above clauses. 
18. Schedule of Respondents: Delete the following: 

The Vice Chancellor 
University of Western Australia 
CRAWLEY WA 6009 



The Vice Chancellor 
Murdoch University 
South Street 
MURDOCH WA 6153 
Western Australian Institute of Technology 
Hayman Road 
BENTLEY WA 6102 
The Council of Western Australian 
Tfeacher Education Authority 
45 Stirling Highway 
NEDLANDS WA 6009 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Community Service and 
Others. 

No. 1444 of 1992. 
Childrens Services (Government) Award 1989 

No. A29 of 1985 & PSA A29A of 1985. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Childrens Services (Government) Award 
1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours of Work 
8. Part Time and Casual Employees 
9. Meal Breaks 

10. Overtime 
11. Public Holidays 
12. Annual Leave 
13. Sick Leave 
14. Long Service Leave 
15. Conditions and Allowances 
16. Salaries and Wages 
17. College Vacation Periods 

Appendix—Schedule of Respondents 

2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu thereof the following: 

3.—Area and Scope. 
This Award shall have effect throughout the State of 

Western Australia and shall apply to those employed 
in the classifications described in Clause 16.—-Salaries 
and Wages, and employed by those respondents named 
in the Appendix. 

3. Clause 6.—Contract of Service: Immediately following 
subclause (7) insert the following new subclause: 

(8) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 8.—Part-Time and Casual Employees: Delete 
subclause (3) of this clause and insert in lieu thereof the 
following: 

(3) Casual employees shall be paid 20% in addition 
to the rates prescribed in Clause 16.—Salaries and 
Wages of this Award, in lieu of the provisions of 
Clause 11.—Public Holidays, Clause 12.—An- 
nual Leave and Clause 13.—Sick Leave of this 
Award. 

5. Clause 10.—Overtime: Delete paragraph (4)(a) and 
insert in lieu thereof the following: 

(4) (a) An employee required to work continuous 
overtime for more than one hour shall be 
supplied with a meal by the employer or be 
paid $6.10 for a meal, and if, owing to the 
amount of overtime worked, a second or 
subsequent meal is required he/she shall be 
supplied with each meal by the employer or 
be paid $3.55 for each meal so required. 

6. Clause 12.—Annual Leave: Delete the preamble to this 
clause and insert in lieu thereof the following: 

This clause shall apply only to employees paid 
according to Column A in Clause 16.—-Salaries and 
Wages. 

7. Clause 15.—Leave to Attend Union Business: Delete 
this clause and insert in lieu thereof the following: 

15.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

8. Clause 16.—Trade Union Training Leave 
Clause 17.—Parental Leave 
Clause 18.—Compassionate Leave 

Delete these clauses. 

9. Clause 19.—Salaries and Wages: Delete this clause and 
insert in lieu thereof the following: 

16.—Salaries and Wages. 
Column B will apply to employees of a College who 

are not ordinarily required to work during term or 
semester vacations. Such employees will be eligible for 
payment pursuant to Clause 17.—College Vacations 
Periods of this Award. Column A will apply to all other 
employees. 

Column Column 
A B 

$ Per $ Per 
Annum Annum 

(1) Child Care Workers 
1st year of experience 19 045 18,128 
2nd year of experience 21 002 19,992 
3rd year of experience 22 084 21,022 
4th year of experience 23 163 22,049 
5th year of experience 24 233 23,068 
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Column Column 
A B 

(2) Child Care Aides $ Per $ Per 
Hour Hour 

1st year of experience 9.91 9.43 
2nd year of experience 10.12 9.64 
3rd year of experience 10.32 9.84 
4th year of experience and 

thereafter 10.60 10.09 
(3) Junior Child Care Aides 

Junior Child Care Aides shall 
be paid the following percent- 
age of the Child Care Aide 
rate as prescribed in subclause 
(2) of this clause in his/her 
first year of service 
under 17 years of age 60% 
under 18 years of age 70% 
under 19 years of age 90% 
at 19 years of age 100% 

(4) Senior Child Care Worker 
1st year of experience 23,392 22,266 
2nd year of experience 24,588 23,405 
3rd year of experience 25,784 24,544 
Provided that a Child Care 

Worker on the 5th year of 
experience when appointed 
to a Senior Child Care 
Worker position shall be 
paid the 2nd year of experi- 
ence rate. 

Provided further that where a 
Senior Child Care Worker 
is employed at a Centre 
which is licensed to care for 
children between the ages 
of 0—6 years, a loading of 
10% in addition to the rate 
of salary specified above 
will be paid. 

(5) Cook $ Per Week 
1st year of experience 379.90 361.60 
2nd year of experience 387.70 369.00 
3rd year of experience 395.40 376.40 
4th year of experience 405.60 386.10 

(6) The annual salary shall be divided by 52.167 for 
the purposes of adjustment and payment of the 
weekly salary, by 26.08 for fortnightly salary and 
by 12 for a monthly salary. 

10. Clause 20.—District Allowances 
Clause 21.—Payment of Salaries and Wages 
Clause 22.—Deduction of Union Subscriptions 
Clause 23.—Right of Entry 
Clause 24.—Posting of Award 
Clause 25.—Time and Salary/Wages Records 
Clause 27.—Introduction of Change 
Clause 28.—Award Modernisation 
Clause 29.—Skills Acquisition 

Delete all of the above clauses. 
11. Clause 26.—College Vacation Periods: Delete the 

number and title and the preamble of this clause and insert 
in lieu thereof the following: 

17.—College Vacation Periods. 
This clause shall apply only to employees paid 

according to Column B in Clause 16.—-Salaries and 
Wages. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Minister for Education. 

No. 1445 of 1992. 

Child Care Workers (Education Department) Award 
No. A20 of 1984. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Child Care Workers (Education Depart- 
ment) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Tferm 
6. Hours 
7. Holidays 
8. Annual Leave Loading 
9. Sick Leave 

10. Contract of Service 
11. Part-Time Employees 
12. Long Service Leave 
13. Conditions and Allowances 
14. Salaries 
15. Rest Pauses and Meal Break 
16. Definitions 

Respondent 
2. Clause 10.—Contract of Service: Immediate following 

subclause (3) insert the following new subclause: 
(4) An employer may direct an employee to carry out 

such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 13.—Payment of Salary: Delete this clause and 
insert in lieu thereof the following: 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 



4. Clause 14.—Salaries: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) The Salaries payable to employees covered by this 
award shall be: 

$ Per Annum 
1st year of employment 19,045 
2nd year of employment 21,002 
3rd year of employment 22,084 
4th year of employment 23,163 
5th year of employment 24,233 

5. Clause 16.—Bereavement Leave 
Clause 17.—District Allowances 
Clause 20.—Parental Leave 
Clause 20.—^Deduction of Union Subscriptions 
Clause 21.—Trade Union Training Leave 
Clause 22.—Leave to Attend Union Business 

Delete all these clauses. 
6. Clause 18.—^Definitions: Delete the number and 

heading and insert in lieu thereof the following: 
16.—^Definitions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Education. 
No. 1446 of 1992. 

The Teachers' (Kindergartens) Award 1964 
No. 22 of 1963. 

COMMISSIONER J.A. NEGUS. 
28 May 1993. 

Order. 
HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That The Teachers' (Kindergartens) Award 1964 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 27th 
day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. Special Loading 

3. Area 
4. Scope 
5. Tferm 
6. Definitions 
7. Contract of Service 
8. Hours of Work 
9. Absence Through Sickness 

10. Salaries 
11. Holidays and Vacations 
12. Travelling Allowances 
13. Long Service Leave 
14. Conditions and Allowances 

2. Clause 7.—Contract of Service: Immediately following 
subclause (5) insert the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Clause 10.—Salaries: 
A. Delete paragraph (l)(a) and insert in lieu thereof 

the following: 
Scale. 

A At B Bi 
$ $ $ $ 

(a) Teachers: 
Grade: 
1. 21 867 22 763 
2. 24 170 25 088 25 757 26 867 
3. 25 441 26 355 27 298 28 427 
4. 26 712 27 621 28 883 30 051 
5. 27 983 28 928 30 513 31 682 
6. 29 309 30 271 32 151 33 324 
7. 30 650 31 615 33 563 34 735 
8. 31 478 32 448 34 969 36 148 
9. 32 250 32 217 36 395 37 577 

B. Re-number subclauses (4) and (5) of this clause 
as subclauses (2) and (3) respectively. 

4. Clause 10A.—District Allowance: Delete this clause: 
5. Clause 14.—Record: Delete this clause and insert in 

lieu thereof the following: 
14.—Conditions and Allowances. 

The provisions of the Miscellaneous Government 
Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this award. 

6. Clause 15.—Deduction of Union Subscriptions 
Clause 16.—Trade Union Training Leave 
Clause 17.—Leave to Attend Union Business 
Clause 18.—Parental Leave 

Delete these clauses. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Board of Management, Sir Charles Gairdner Hospital and 
Others. 

No. 1447 of 1992. 
Hospital Workers (Government) Award No. 21 of 1966 

No. 21 of 1966. 
COMMISSIONER J.A. NEGUS. 

28 May 1993. 
Order. 

HAVING heard Ms K. Digwood and Ms S. Jackson on 
behalf of the Applicant and Ms V. Zupanovich on behalf of 
the Respondent, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Hospital Workers (Government) Award No. 
21 of 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 27th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Iferm 
5. Definitions 
6. Hours 
7. Spread of Shifts 
8. Rosters 
9. No Reduction 

10. Contract of Service 
11. Disputes Settlement Procedures 
12. Engagement 
13. Transfers 
14. Accommodation 
15. Overtime 
16. Shift Work 
17. Weekend Work 
18. Conditions and Allowances 
19. Allowances and Special Provisions 
20. Higher Duties Allowance 
21. Public Holidays 
22. Public Holidays—Graylands and Selby Lodge/ 

Lemnos Hospitals 
23. Sick Leave 
24. Deleted 
25. Annual Leave 
26. Deleted 
27. Long Service Leave 
28. Uniforms 
29. Protective Equipment 
30. Provision of First Aid Appliances 
31. Supply of Stores 
32. Emergencies 
33. Board of Reference 
34. Apprentices 
35. Part-Time Employees 
36. Under Rate Employees 
37. Board and Lodging 
38. Deleted 
39. Wages 

Schedule of Respondents 
Memorandum of Agreement 

2. Clause 9.—Time and Wages Record: Delete this clause 
and insert in lieu thereof the following: 

9.—No Reduction. 
Nothing contained herein shall in itself operate so as 

to detrimentally alter the conditions of employment of 
any employee employed at Perth Dental Hospital as a 
result of this Order. 

3. Clause 10.—Contract of Service: Immediately follow- 
ing subclausc (5) insert the following: 

(6) An employer may direct an employee to carry out 
such duties as are within die limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

4. Clause 11.—Notices and Interviews: Delete this clause 
and insert in lieu thereof the following: 

11.—^Disputes Settlement Procedures. 
(1) PREAMBLE 

Subject to the provisions of the Industrial 
Relations Act 1985 (as amended) any grievance, 
complaint or dispute, or any matter raised by the 
Union or a respondent employer and his/her 
employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or 
limitations will be imposed prior to, or during the 
time this procedure is being followed. 

(2) PROCEDURE 
Where the matter is raised by an employee, or 

a group of employees, the following steps shall be 
observed: 
(a) The employee(s) concerned shall discuss the 

matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the 
matter to a more senior officer nominated by 
the employer and the employee(s) shall be 
advised accordingly. 

(b) The senior officer shall, if able, answer the 
matter raised within five days of it being 
referred and if the senior officer is not so 
able, refer the matter to the employer for 
his/her attention, and the employee(s) shall 
be advised accordingly. 

(c) (i) If the matter has been referred in 
accordance with subparagraph (b) above 
the employee(s) or the shop steward 
shall notify the Union Secretary (W.A. 
Branch) or nominee, to enable the 
opportunity of discussing the matter 
with the employer. 

(ii) The employer shall, as soon as practica- 
ble after considering the matter before 
it, advise the employee(s) or, where 
necessary the Union of its decision. 
Provided that such advice shall be given 
within 21 days of the matter being 
referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either 
party may refer the matter to the Western 
Australian Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or 
extend the period specified in paragraphs 
2(a), (2)(b) or Subparagraph (2)(c)(ii). 

(3) DISCIPLINARY PROCEDURE 
Where the employer seeks to discipline an 

employee or terminate an employee the following 
steps shall be observed: 
(a) (i) In the event that an employee commits 

a misdemeanour, the employee's imme- 
diate supervisory or any other officer so 
authorised, may exercise the employer's 
right to reprimand the employee so that 
the employee understands the nature 
and implications of his/her conduct. 

(ii) The first two reprimands shall take the 
form of warnings and, if given verbally, 
shall be confirmed in writing as soon as 
practicable after the giving of the repri- 
mand. 

(iii) Should it be necessary, for any reason, 
to reprimand an employee three times in 
a period not exceeding twelve months 
continuous service, the contract of serv- 
ice shall, upon the giving of that third 
reprimand, be terminable in accordance 
with the provisions of this award. 

(iv) The above procedure is meant to pre- 
serve the rights of the individual em- 
ployee, but it shall not, in any way, limit 
the right of the employer to summarily 
dismiss an employee for misconduct. 

(4) ACCESS TO THE INDUSTRIAL RELATIONS 
COMMISSION 

The settlement procedures provided by this 
clause shall be applied to all manner of disputes 
referred to in subclause (1) hereof, and no party, 
or individual, or group of individuals, shall 
commence any other action, of whatever kind, 
which may frustrate a settlement in accordance 
with its procedures. Observance of these proce- 
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dures shall in no way prejudice the right of any 
party in dispute to refer the matter for resolution 
in die Western Australian Industrial Relations 
Commission, at any time. 

The status quo (ie. the condition applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(5) PROVISION OF SERVICES 
The Union recognise that the Health Etepart- 

ment and the teaching hospitals have a statutory 
and public responsibility to provide health care 
services without any avoidable interruptions. 

The grievance procedure has been developed 
between the parties to provide an effective means 
by which employees may reasonably expect 
problems will be dealt with as expeditiously as 
possible by hospital management. 

Accordingly, the Union hereby agrees that 
during any period of industrial action, sufficient 
labour will be made available to carry out work 
essential for life support within the hospitals. 

(6) INDUSTRY WIDE ISSUES 
In resolving issues of an industry wide nature 

discussions will commence at the level specified 
in Subparagraph 2(c)(i) of this clause between the 
appropriate Union official and the Manager, 
Industrial Relations, Health Department or his/her 
nominee. 

(7) DEFINITIONS 
For the purpose of this procedure: 

"employer" means the officer nominated 
at each work site. 

"senior officer" means an officer nomi- 
nated by management. 

"industry wide issues" include issues 
affecting more than one work site or claims 
seeking variations to an award. 

"work site" means as agreed between the 
parties. 

(8) CLASSIFICATION STRUCTURE IMPLEMEN- 
TATION 

The parties to this award are committed to 
implementing a new wage and classification 
structure. 

To allow this to occur in an orderly and efficient 
manner the parties agree that when the award is 
varied to insert a new wage and classification 
structure, the disputes settling procedure clause 
will be varied to provide a mechanism for dealing 
with claims by existing employees on the appro- 
priateness of their classification in the new 
structure. 

(9) BREACH OF PROCEDURE 
The parties acknowledge that this procedure 

formed part of the package which justified the 
payment of the increases available under the 
Structural Efficiency Principle. 

Accordingly, the parties agree that if either 
party is of the view that the other party is in breach 
of this procedure, the matter will be referred to the 
Western Australian Industrial Relations Commis- 
sion for it to determine: 
(a) whether a breach of the procedure has 

occurred; and 
(b) subject to (a) above, the appropriateness of 

the continued provision of the benefits 
provided under the Structural Efficiency 
Principle or any other action considered 
appropriate by the Commission. 

5. Clause 15.—Overtime: Delete subclause (4) and insert 
in lieu thereof the following: 

(4) Where an employee is required to work overtime 
and such overtime is worked for a period of at 

least two hours in excess of the required daily 
hours of work, the employee shall be provided 
with a meal free of cost, or shall be paid the sum 
of $6.10 as meal money. 

6. Clause 16.—Shiftwork: Delete subclauses (1) and (2) 
and insert in lieu thereof the following: 

(1) Subject to subclause (2) of this clause, a loading 
of $1.55 per hour or pro rata for part thereof shall 
be paid for time worked on afternoon or night shift 
as defined hereunder: 
(a) Afternoon shift—commencing between 

12.00 noon and 6.00 p.m. 
(b) Night shift—commencing between 6.00 p.m. 

and 4.00 a.m. 
(2) A loading of $2.32 per hour or pro rata for part 

thereof shall be paid for time worked on perma- 
nent afternoon or night shift. 

7. Clause 17.—Weekend Work: Delete subclauses (1) and 
(2) and insert in lieu thereof the following: 

(1) In addition to the ordinary rate of wage prescribed 
by this award an employee shall be paid a loading 
of $6.17 per hour or pro rata for part thereof for 
ordinary hours worked between midnight on 
Friday and midnight on Saturday. 

(2) In addition to the ordinary rate of wage prescribed 
by this award an employee shall be paid a loading 
of $12.34 per hour or pro rata for part thereof for 
ordinary hours worked between midnight on 
Saturday and midnight on Sunday. 

8. Clause 18.—^District Allowance: Delete this clause and 
insert in lieu thereof the following: 

18.—Conditions and Allowances. 
The provisions of the Miscellaneous Government 

Conditions and Allowances Award No. A 4 of 1992 
shall apply mutatis mutandis to all employees covered 
by this Award. 

9. Clause 19.—Allowances and Special Provisions: 
Delete this clause and insert in lieu thereof the following: 

19.—Allowances and Special Provisions. 
In addition to the rates prescribed in Clause 

39.—Wages of this award, the following allowances 
shall be paid: 
(1) (a) Employees handling foul linen in the course 

of their duties shall be paid 72 cents per hour 
or any part thereof, to a maximum of $2.10 
per day. 

(b) Employees handling materials such as carpet 
tiles, curtains, sealed bags or fabrics, which 
have become soiled in the same manner as 
foul linen as defined in Clause 5.—Defini- 
tions, shall be paid an allowance according 
to subclause (l)(a) of this clause. 

(2) Orderlies employed on boiler firing duties—$1.45 
per day. 

(3) Orderlies required to handle a cadaver—$1.20 per 
hour with a minimum payment of one hour. 

(4) Orderlies—Sir Charles Gairdner Hospital, sterili- 
sing sputum mugs—$1.45 per day. 

(5) (a) A storeman required to operate a ride-on 
power operated tow motor, a ride-on power 
operated pallet truck or a walk-beside power 
operated high lift stacker in the performance 
of his/her duties shall be paid an additional 
31 cents per hour whilst so engaged, 

(b) A storeman required to operate a ride-on 
power operated fork lift, high lift stacker or 
high lift stock picker or a power operated 
overhead traversing hoist in the performance 
of his/her duties shall be paid an additional 
41 cents per hour whilst so engaged. 

(6) A Food Service Attendant who is required to 
reconstitute frozen food and/or reheat chilled 
food, in addition to or in substitution of4heir 
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normal duties, shall be paid an allowance of 50 
cents per hour or part thereof whilst so engaged. 

10. Clause 21.—Public Holidays: Delete subclause (3) 
and insert in lieu thereof the following: 

(3) Any employee who is required to work on a day 
observed as a public holiday shall be paid a 
loading of $18.52 per hour or pro rata for part 
thereof in addition to his/her ordinary rate of wage 
or if the employer agrees be paid a loading of 
$6.17 per hour or pro rata for part thereof in 
addition to his/her ordinary rate of wage and be 
entitled to observe the holiday on a day mutually 
acceptable to the employer and employee. 

11. Clause 22.—Public Holidays—Graylands and Selby 
Lodge/Lemnos Hospitals: Delete subclause (3)(c) of this 
clause and insert in lieu thereof the following: 

(c) Any employee who is required to work on the day 
observed as a holiday as presented in this clause 
in his/her normal hours work or ordinary hours in 
the case of a rostered employee shall be paid a 
loading of $6.17 per hour or pro rata for part 
thereof and be entitled to observe the holiday on 
a day mutually acceptable to the employer and the 
employee. 

Provided that in any specified 12 monthly 
period, after an employee has accumulated five 
days in lieu of public holidays, by agreement 
between the employee and the employer, the 
employee may be paid for work performed on a 
day observed as a holiday as prescribed in this 
clause a loading of $18.52 per hour or pro rata for 
part thereof in addition to his/her ordinary rate of 
wage in lieu of the foregoing provisions of this 
subclause. 

12. Clause 24.—Parental Leave: Delete this clause and 
insert in lieu thereof the following: 

24.—Deleted. 
13. Clause 26.—Compassionate Leave: Delete this clause 

and insert in lieu thereof the following: 
26.—Deleted. 

14. Clause 28.—Uniforms: Delete paragraph (8)(d) and 
insert in lieu thereof the following: 

(d) All washable clothing forming part of the uni- 
forms supplied by the employer shall be laundered 
free of cost to the employee. Provided that in lieu 
of such flee laundering the employer may pay the 
employee $1.05 per week to partly cover the cost 
of same. 

15. Clause 38.—Payment of Wages: Delete this clause 
and insert in lieu thereof the following: 

38.—Deleted. 
16. Clause 39.—Wages: Delete this clause and insert in 

lieu thereof the following: 
39.—Wages. 

(1) The minimum rate of wage payable under this 
award shall be as follows: 

Hospital Worker Level Two 

Animal House Attendant (Grade 1) 
Cafeteria Assistant (R.P.H.) 
Canteen Attendant (P.M.H.) 
Dental School Orderly 
Dry Cleaner 
First Laundryperson (Country Hospi- 

tals—where more than one em- 
ployed) 

Gardener (only one employed, P.D.H.) 
Gardener and Propagator (Sunset) 
House Parent (Mt. Henry, Bunbury, 

Albany) 
Hygiene Orderly (no driving—R.P.H.) 
Machinist (other including on altera- 

tions) 
Orderly (handling patients) 
Senior Gardener (R.P.H.) 
Steward (Sunset, Swanboume/Gray- 

lands) 
Theatre Assistant (1st year R.P.H.) 
Ward Assistant (P.M.H.) 
Washing Machine Hands (including 

Hydros) 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Hospital Worker Level Three 

All Purpose Orderly 
Call Room Orderly (R.P.H., P.M.H., 

Fremantle and S.C.G.H.) 
C.S.S.D. Assistant (1st year) 
C.S.S.D. Orderly (R.P.H. 1st year) 
Farm Assistant (Whitby Falls, Quo 

Vadis) 
Gardener and Propagator (M.H.S.) 
Gardener Herbicides (M.H.S.) 
Handyperson 
Hydrotherapy Attendant (1st year) 
Machinist (who cuts and fits) 
Menu Assistants 
Shaving Orderly (R.P.H., Fremantle) 
Theatre Assistant (Thereafter—R.P.H.) 
Theatre Orderly (1st year R.P.H., 

S.C.G.H., Osborne Park Hospital and 
Bicton Annexe) 

Theatre Orderly (Fremantle Hospital, 
Princess Margaret Hospital, King 
Edward Memorial Hospital and Perth 
Dental Hospital) 

Call Room Orderly (K.E.M.H.) 
Birth Suite & Theatre Orderly 

(K.E.M.H.) 
.1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Per Week 

374.60 
379.®) 
383.80 

383.40 
388.00 
392.00 

Hospital Worker Level One 
Carpark Attendant 
Cleaner 
Domestic 
Gardener (Other) 
Food Service Attendant 
Kitchen Attendant 
Laboratory Attendant (Grade 1) 
Laundry Worker 
Orderly/Cleaner (Perth Dental Hospital) 
Orderly (Other) 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Per Week 

369.50 
374.10 
378.00 

Hospital Worker Level Four 

Animal House Attendant (Grade 2) 
Cook (other) 
C.S.S.D. Assistant (Thereafter) 
C.S.S.D. Orderly (Thereafter—R.P.H.) 
Dry Cleaner (Swanboume, Graylands) 
Hydrotherapy Attendant (Thereafter) 
Hygiene Orderly (Driving—R.P.H.) 
Laboratory Attendant (Grade 2) 
Theatre Orderly (Thereafter—R.P.H., 

S.C.G.H., Osbome Park and Bicton 
Annexe) 

1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

388.90 
393.40 
397.10 
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$ 
Per Week 

Hospital Worker Level Five 
Assistant Dining Room Supervisor 

(R.P.H.) 
Cook (only one employed) 
Driver (less than 3 tonnes) 
Central Linen Room Supervisor 

(R.P.H.) 
Deputy Head Orderly (other hospitals) 
Domestic Supervisor (Pyrton) 
Head Gardener (Sunset, Manjimup and 

Narrogin) 
Linen Services Supervisor (Fremantle 

and K.E.M.H.) 
Linen Room Supervisor (Heathcote and 

Lemnos) 
Linen Supervisor (Perth Dental Hospi- 

tal) 
Programme Assistants Alcohol and 

Drug Authority 
Trainee Food Supervisor (R.P.H.) 
Machinist Supervisor (Pyrton) 
Machinist Supervising Patients (Mental 

Health) 
Storeperson (Grade 1) 
1st year of employment 399.10 
2nd year of employment 403.90 
3rd year of employment and thereafter 408.30 

Hospital Worker Level Six 
Bus Driver (less than 25 passengers) 
Driver (over 3 tonnes) 
Storeperson (Grade 2) 
Hairdresser 
1st year of employment 403.00 
2nd year of employment 406.40 
3rd year of employment and thereafter 409.80 

Hospital Worker Level Seven 
Bus Driver (over 25 passengers) 
Second Cook (other hospitals) 
Storeperson (Grade 3) 
Transport Officer (R.P.H.) 
1 st year of employment 411.90 
2nd year of employment 416.80 
3rd year of employment and thereafter 421.00 

Hospital Worker Level Eight 
Assistant Supervisor Cleaning Services 

(Swanboume/Graylands) 
Cafeteria Supervisor (P.M.H.) 
Canteen Supervisor (P.M.H.) 
Carpenter (Fremantle, Mental Health) 
Cleaning Services Supervisor 

(K.E.M.H.) 
Deputy Head Orderly (Major Metropol- 

itan Hospitals) 
Head Gardener (Kalgoorlie, Bunbury 

and Geraldton) 
Head Orderly (Perth Dental Hospital) 
Horticulturist 
Laundry Supervisor (Geraldton) 
Laundry Supervisor (P.M.H.) 
Pantry Supervisor (K.E.M.H.) 
Projectionist 
1st year of employment 427.70 
2nd year of employment 434.10 
3rd year of employment and thereafter 439.80 

Hospital Worker Level Nine 
Assistant Housekeeper (Fremantle) 
Bootmaker 
Butcher, where appointed as such 
Cafeteria Supervisor (R.P.H.) 

$ 
Per Week 

Cleaning Services Supervisor (Heath- 
cote, Lemnos and Pyrton) 

Deputy Head Orderly (S.C.G.H.) 
Dining Room Supervisor (P.M.H., 

K.E.M.H. and R.P.H.) 
First Butcher 
First Cook (other hospitals) 
Head Orderly (Mt. Henry) 
Housekeeper (Country Hospitals— 

under 20 beds) 
Head Gardener (P.M.H., Fremantle 

S.C.G.H. and K.E.M.H.) 
Rehabilitation Assistants (A.D.A.) 
Second Cook (R.P.H., S.C.G.H., Fre- 

mantle, P.M.H., K.E.M.H. and Gray- 
lands) 

Senior Food Service Attendant (Hospi- 
tals with less than 100 beds) 

1st year of employment 445.10 
2nd year of employment 451.10 
3rd year of employment and thereafter 457.00 

Hospital Worker Level Tfen 
Assistant Housekeeper (S.C.G.H.) 
Cleaning Services Supervisor (Port 

Hedland) 
Head Orderly (K.E.M.H.) 
Housekeeper (Mt. Henry and Pyrton) 
Housekeeper (Country Hospitals—20 

beds and over) 
Laundry Supervisor (Narrogin) 
Senior Food Service Attendant (Hospi- 

tals with 100 or more beds) 
Tradesperson Cook 

1st year of employment 454.80 
2nd year of employment 459.10 
3id year of employment and thereafter 462.% 

Hospital Worker Level Eleven 
Chef (other hospitals) 
Head Orderly (P.M.H., Fremantle, Sun- 

set and R.P.R.H.) 
Housekeeper (Olive Jones Nurses' 

Home) 
Housekeeper (Fremantle Hospital) 
Linen Room and Despatch Supervisor 

(Swanboume/Graylands) 
Linen Services Supervisor (P.M.H.) 
Linen Supervisor (S.C.G.H.) 

1st year of employment 475.30 
2nd year of employment 481.50 
3rd year of employment and thereafter 487.70 

Hospital Worker Level Twelve 
Chef (R.P.H. and M.H.S.) 

1st year of employment 491.90 
2nd year of employment 498.20 
3rd year of employment and thereafter 504.®) 

Hospital Worker Level Thirteen 
Head Orderly (S.C.G.H.) 
Orderly and Transport Services Co- 

ordinator 

1 st year of employment 516.80 
2nd year of employment 523.30 
3id year of employment and thereafter 530.20 

(2) Junior Hospital Employees: 
The minimum rate of wage payable to junior 

employees shall be the following percentage of 
the prescribed wage during the first year of 



employment for an adult employee doing the same 
class of work. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 80 
At 19 years of age 100 

The percentages outlined above will also apply 
for the purpose of calculating the shift penalty 
loading payable pursuant to clauses 16,17,21 and 
22 of this award. 

(3) Tfclephonists and receptionists (Graylands). The 
rates payable from time to time to telephonists in 
the public service shall apply. 

(4) General Conditions: 
(a) Casual employees shall be paid at the rate of 

20 per cent in addition to the rates herein 
prescribed. 

(b) Except where this clause specifies classifica- 
tions which require the employee to be in 
charge of other employees, any employee 
who is placed in charge of: 

(i) not less than three and not more than ten 
other employees shall be paid $14.25 
per week in addition to the ordinary 
wage prescribed by this clause; 

(ii) more than ten and not more than 20 
other employees shall be paid $21.40 
per week in addition to die ordinary 
wage prescribed by this clause; 

(iii) more than 20 other employees shall be 
paid $28.50 per week in addition to the 
ordinary wage prescribed by this clause. 

(c) In this clause the term 'year of employment' 
shall mean year of service with the employ- 
ing hospital. 

(d) The rates herein prescribed shall be increased 
by the amount of any percentage increase in 
wages awarded by the Western Australian 
Industrial Relations Commission to employ- 
ees covered by this award. 

Where any increase in wages is not a 
percentage increase, the rates of wage shown 
in this award as relating to afternoon and 
night shift, permanent shift or weekend work 
or public holidays shall be adjusted to reflect 
the relationship which the additional pay- 
ment bears to the amount of $457.65 as at 1 
January 1990. 

(5) An employee who regularly performs shift or 
weekend work shall be paid for Accrued Days Off, 
including shift or weekend penalties, when those 
days are taken as leave and at the rate which 
applied when they were accumulated. 

16. Clause 40.—Fares and Travelling Time 
Clause 41.—Deduction of Union Subscriptions 
Clause 42.—Trade Union Training Leave 
Clause 43.—Leave to Attend Union Business 
Clause 44.—No Reduction 
Clause 45.—Paid Leave for English Language Train- 

ing 
Clause 46.—Introduction of Change 
Clause 46A.—Award Modernisation 
Clause 47.—Dispute Settlement Procedures 

Delete all of these clauses. 

AWARDS/AGREEMENTS— 
Application for variation of— 

No variation resulting— 

BURSWOOD ISLAND RESORT EMPLOYEES 
AWARD 

No. A 23 of 1985 and A 25 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Burswood Resort (Management) Limited 

and 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
No. 1824 of 1991. 

Burswood Island Resort Employees Award 
No. A 23 of 1985 and A 25 of 1985. 
COMMISSIONER S.A. KENNEDY. 

8 January 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application to vary the 
Burswood Island Resort Employees Award (hereinafter 
"the Award") was filed by way of the prescribed Form 1 
which identified the applicant as' "The Federated Liquor and 
Allied Employees' Union of Australia, Western Australian 
Branch, Union of Workers" (hereinafter "the FLAIEU"). 
There is a reference on the Form 1 to another union which 
was identified by the FLAIEU as a co-applicant. However 
the requisite documentation of this was not formalised with 
a consequence that only the aforementioned union was 
endorsed by the Registry of the Commission as the applicant 
in Matter No. 1824 of 1991. Service was effected on the 
employer, Burswood Resort (Management) Limited. It is 
noted that the other union, the West Australian Theatrical 
and Amusement Employees Association (Union of Employ- 
ees) (hereinafter "the WATAEA") was heard in the 
proceedings on this matter so far as it wished to be heard 
though no answers or particulars of its position were 
supplied. 

The Award the subject of the application is limited to 
Burswood Resort (Management) Limited and employees 
engaged in the callings specified in the wages clause by that 
employer. The only unions with industrial coverage of these 
employees are the FLAIEU and the WATAEA. The 
schedule of grounds attached to the application identify it 
as a claim for an increase in wages of 2.5% pursuant to the 
Wage Fixing Principles. Burswood Resort (Management) 
Limited (hereinafter "the Respondent Employer") filed 
answers agreeing to an increase in wage rates of 2.5% and 
other changes in terms of a schedule and with an operative 
date slightly earlier than that proposed by the FLAIEU. 

None of the foregoing is particularly remarkable but the 
manner in which this application proceeded is, as are some 
of the questions raised going to the authority for the 
application. For this reason more detail is summarised 
subsequently. 

The current Wage Fixing Principles were enunciated by 
the Commission in Court Session in January 1992 in Matter 
No. 1752 of 1991 [reported at 72 WAIG 191]. Included in 
the Wage Adjustments Principle (at 201) is provision for a 
Structural Efficiency Wage Adjustment of a 2.5% (with a 
corollary availability of the same increase in allowances 
under the Principles). 

The Principle for the Structural Efficiency Adjustment is 
as follows. 

WAGE ADJUSTMENTS 
1. Structural Efficiency Adjustment 

Provided that an award or industrial agreement has 
not already been varied to give effect to the 
Structural Efficiency Wage Adjustment of an 
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increase to a maximum of 2.5 per cent under the 
previous State Wage Principles which applied 
from June 1991 (71 WAIG 1723) then: 

(a) There will be allowable under these Princi- 
ples an increase to a maximum of 2.5 per cent 
in both minimum rates and paid rates awards. 
The actual date of operation will be the date 
on which that award or industrial agreement 
is varied in accordance with this Principle 
which provides that: 

Structural Efficiency Principle 
Consistent with the ongoing implementation 
of the Structural Efficiency Principle deter- 
mined in the State Wage Decision of 17 June 
1991, any party to a minimum rates award or 
a paid rates award seeking the increases in 
wages or salaries allowable under this Princi- 
ple is required to satisfy the Commission: 

(i) that the parties to the award have 
examined or are examining both award 
and non-award matters to test whether 
work classifications and basic work 
patterns and arrangements are appropri- 
ate—the examination to include spe- 
cific consideration of: 
(aa) the contract of employment includ- 

ing the employment of casual, 
part-time, temporary, fixed term 
and seasonal employees; 

(bb) the arrangement of working hours; 
(cc) the scope and incidence of the 

award; 
(ii) that facilitative provisions have been 

inserted in relevant clauses of the 
award; 

(iii) that the award requires enterprises to 
establish a consultative mechanism and 
procedures appropriate to their size, 
structure and needs for consultation and 
negotiation on matters affecting their 
efficiency and productivity; 

(iv) that the award, in order to ensure 
increased efficiency and productivity at 
the enterprise level, while not limiting 
the rights of either an employer or union 
to arbitration, provides a process 
whereby consideration can be given to 
changes in award provisions; any agree- 
ment (not being an enterprise bargaining 
agreement for the purposes of the 
Enterprise Bargaining Principle) 
reached under this process would have 
to be formally ratified by the Commis- 
sion and any disputed areas would be 
subject to conciliation and/or arbitra- 
tion; 

(v) that there is a provision in the award to 
the effect that an employer may direct 
an employee to carry out such duties as 
are within the limits of the employee's 
skill, competence and training; 

(vi) that the parties to the award have 
implemented, substantially, the Struc- 
tural Efficiency Principle determined in 
the September 1989 State Wage Deci- 
sion (69 WAIG 2917 at 2927) and have 
applied or are applying consequential 
award reforms to the workplace which 
include but are not limited to: 

• establishing skill-related career 
paths which provide an incen- 
tive for employees to continue to 
participate in skill formation; 

• eliminating impediments to 
multi—skilling and broadening 
the range of tasks which an 

employee may be required to 
perform; 

• creating appropriate relativities 
between different categories of 
employees within the award and 
at enterprise level; 

• ensuring that working patterns 
and arrangements enhance flexi- 
bility and the efficiency of the 
industry; 

• including properly fixed mini- 
mum rates for classifications in 
awards and/or industrial agree- 
ments, relate appropriately to 
one another, with any amounts 
in excess of these properly fixed 
minimum rates being expressed 
as supplementary payments; 

• updating and/or rationalising the 
list of respondents to awards; 
and 

• addressing any cases where 
award and/or industrial agree- 
ment provisions discriminate 
against sections of the 
workforce. 

(vii) that the parties to the award have 
commenced the minimum rates adjust- 
ment process or are prepared to com- 
mence it, in the acceptably near future. 

(b) The 2.5 per cent increase shall apply to award 
wage rates including supplementary pay- 
ments. 

(c) The Commission, after hearing the parties to 
an award and being satisfied that a proper 
case has been made, may recommend that 
overaward payments be increased by the 
same percentage adjustment. 

(d) No award will be varied to give effect to the 
Structural Efficiency Wage Adjustment of an 
increase to a maximum of 2.5 per cent under 
this Principle unless and until it has been 
varied to give effect to the second Structural 
Efficiency Adjustment allowable under the 
September 1989 State Wage Decision (ie. an 
increase of $10.00 per week for employees 
at the basic skills/trainee level; $12.50 per 
week at the semi skilled employee level; and 
$15.00 per week or 3%, whichever is the 
higher, at the trades person or equivalent level 
and above). 

The decision encompassing the current Wage Fixing 
Principles was operative on and from 31 January 1992 but 
the 2.5% wage adjustment detailed in the foregoing extract 
has actually been available since the issue of the State Wage 
Case Decision by the Commission in Court Session in 
matter No. 704 of 1991 with effect on and from 17 June 1991 
[reported 71 WAIG 1723]. The fact is that the application 
the subject of these reasons (Matter No. 1824 of 1991) 
actually was filed and proceedings on it commenced during 
the currency of those earlier Principles. However, by the 
time the submissions as to merit in this case were put the 
1991 Principles had been superseded by the current Wage 
Fixing Principles for a period of nearly 11 months. 

Matter No. 1824 of 1991 was filed on 28 November 1991. 
It was called on by the Respondent Employer by way of a 
letter dated 30 December 1991. It proceeded to hearing on 
17 January 1992. At that time applications for leave to 
intervene as individuals with a substantial interest in the 
matter were put by and on behalf of, respectively, Mr Robert 
Edward Timer and Mrs Margaret Anne Drake. Mr Timer 
was identified then as the elected Vice President of the 
FLAIEU and an employee of the Respondent Employer. Mrs 
Drake was identified as the Secretary of the FLAIEU. She 
had initially announced that her appearance at the hearing 
was on behalf of the FLAIEU. 
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Mr Timer put a common submission in support of the two 
applications for leave to intervene. These application were 
opposed by Mr J. Fiocco (of Counsel) who said he was 
authorised by the Committee of Management of the 
FLAIEU to appear on behalf of that union and thereby 
sought leave for that representation by a legal practitioner 
to occur. In view of the schedule to the notices of intention 
to seek leave to intervene filed by Mr Timer and by Mrs 
Drake raising questions of law and other serious matters in 
other proceedings in this jurisdiction, Mr Fiocco was given 
leave to appear limited to the applications for intervention. 
Mid way through the proceedings he advised the Commis- 
sion that he now sought leave to appear on behalf of the 
WATAEA as well having received instructions from the 
secretary of that union, who had just arrived. Leave was 
extended on the same basis and Mr Fiocco then completed 
common submissions in objection. Mr Jones, appearing by 
filed warrant on behalf of the Respondent Employer, also 
made submissions in objection to the two applications for 
leave to appear. 

It is sufficient to note here that the arguments put to the 
Commission went to disputes the subject of applications 
pursuant to section 66 of the Industrial Relations Act 1979 
exclusive to the jurisdiction of the President of the 
Commission. The Commission was told of interim orders 
in those matters, of the fact of a pending appeal, of further 
hearings and of the effect of a stay of orders. In essence these 
involve internal disputes within the FLAIEU which are 
reflected in various challenges to the authority of various 
persons to act on its behalf or represent its views. It is noted 
that the fundamental relevance of all these for Matter No. 
1824 of 1991 is that a challenge to the authority by which 
the application was raised in the Commission was on-foot. 

The hearing was adjourned to enable a consideration of 
the applications for intervention with a foreshadowing of a 
further listing the following week at which point the 
decision on those would be made known. That further listing 
(on 31 January 1992) was postponed as the result of a 
request from a party. It was re-listed on 4 February 1992. 
The appearances at that further hearing remained the same 
other than Mr R.G. Newton appeared on behalf of the 
WATAEA. 

The decision of the Commission to reject the applications 
of Mr Tuner and Mrs Drake to intervene in the matter as 
individuals was made known. In making that decision I 
respectfully adopted the reasoning of Beech C. in a decision 
issued in September 1991 in Matter No. 1487 of 1990 in 
relation to various preliminary matters [71 WAIG 2869]. 
Matter No. 1487 of 1990 was an application by the employer 
to vary this Award which, when it proceeded to hearing, 
involved applications by a number of individuals (alleged 
to be employees of the Respondent Employer) for leave to 
intervene and charges, including by the Secretary of the 
FLAIEU, Mrs Drake, that there was no authority for the 
FLAIEU to agree to that application to vary. 

It is noted that the decision to reject the applications for 
leave to intervene did not affect the standing of Mrs Drake 
as Secretary of the FLAIEU, though of course, the standing 
was to be construed as one of agency for the FLAIEU by 
authority of that body. The question of whether there was 
due authority for the purposes of the matter before the 
Commission on this occasion was not canvassed though the 
fact of that question being raised in other proceedings was 
certainly identified to the Commission. However before any 
further submissions on the application were taken, Mr 
Fiocco informed the Commission of recent and imminent 
proceedings in a relevant matter before the President. On the 
basis of this he suggested that Matter No. 1824 of 1991 be 
stood down for a short while. This course was adopted. 
Subsequently, and through a request to my Associate, a 
meeting in Chambers was arranged. Mr Fiocco, Mrs Drake, 
Mr Jones and Mr Newton were present. At this time it was 
generally put that as a consequence of the terms of an order 
of the President in respect of application/s pursuant to 
section 66, Matter No. 1824 of 1991 should not proceed as 
listed and should be held over. This view was respected by 
the Commission. The Commission advised that Matter No. 

1824 of 1991 was adjourned and would not be re-listed 
unless a party so requested. 

On 2 November 1992 a request was filed by the "Acting 
Secretary" of the FLAIEU that Matter No. 1824 of 1991 be 
re-listed. By way of letters on 3 November 1992 directed to 
the persons who appeared on the last occasion Matter No. 
1824 of 1991 was before the Commission, some ten months 
earlier, the Commission queried whether the original 
schedule of variations sought was to be proceeded on and 
whether there was consent between the parties. 

By way of a letter received on 4 November 1992 the 
Respondent Employer requested that Matter No. 1824 of 
1991 be re-listed for hearing and advised that "To the best 
of our knowledge the application has the consent of both the 
applicant and the respondent." A copy of the schedule of 
variations sought by it was enclosed. 

By way of a notice sent on 11 November 1992, Matter 
No. 1824 of 1991 was listed for hearing on 26 November 
1992. 

On 17 November 1992 the Secretary of the FLAIEU, Mrs 
Drake, supplied a letter in the following terms. 

As the duly elected secretary of the FLAIEU of 
Australia, WA Branch, Union of workers, I with to 
draw the attention of the Commission to the Order 
dated 23 December 1991 of His Honour, the President 
in Matte No. 1529 of 1991 (72 WAIG 729—copy 
attached) and His Honour's Reasons for Decision dated 
20 December 1991 (72 WAIG 723—copy attached). 

Matter No. 1824 of 1991 is one of the issues 
canvassed in Matter No. 1053 of 1991 and 1529 of 
1991. 

On 26 February 1992, His Honour the President 
ordered that Application No's 1053 of 1991, 1529 of 
1991, 1478 of 1991, 1479 of 1991 and 127 of 1992 be 
heard and determined together (72 WAIG 735-6—copy 
attached). 

The substantive hearing in these matters concluded 
approximately 5 weeks ago and His Honour the 
President has reserved his decision. 

The undertaking to the Industrial Appeal Court 
mentioned in Mr Jones' letter was from an order of His 
Honour the President in Matter No. 1053 of 1991 dated 
4 February 1992 (72 WAIG 733—copy attached). 

As Secretary of the FLAIEU I would urge the 
Commission to apply the wage increases available 
pursuant to the State Wage Decisions of September 
1989, June 1991 and January 1992. 

There are matters which ought to be before the 
Commission in consideration of this application and I 
would respectfully refer the Commissioner to "Sub- 
missions in Regards to the application to vary the 
Award"—filed in the Commission on 17 January 1992 
and to the attached amended schedule and to the 
document named "Further Submissions in Regards to 
the application to vary the Award" dated 4 February 
1992. 

There was no other communication from any person or 
body including the WATAEA prior to the hearing. 

Matter No. 1824 of 1991 proceeded to hearing on 26 
November 1992. It is noted that Mr Fiocco made submis- 
sions on this occasion albeit the leave for any appearance 
by him had been limited to the applications for intervention 
which had already been disposed of ten months earlier. No 
objection was taken to his appearance on 26 November 
1992. The fact is that the situation of Mr Fiocco's standing 
was totally overlooked by the Commission in the face of the 
time lapse, and I think it more likely than not that it was 
completely overlooked by all at the bar table, including Mr 
Fiocco, and no disrespect or liberty was intended or taken. 
In any event there is nothing to be made of the situation so 
far as the Commission is concerned. 

As it was Mr Fiocco's submissions were largely directed 
to the terms of the schedule which had been supplied by the 
Respondent Employer and which were accepted into the 
record. It is noted that its terms were effectively as identified 
by the Respondent Employer in its filed answers. Mr 
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Fiocco's submission was that the variations sought in it 
should be endorsed, this submission was endorsed by Mr 
Newton for the WATAEA; albeit he acknowledged that the 
schedule had not been checked. Mrs Drake was recognised 
as Secretary of the FLAIEU and was invited to put 
submission as agent for the FLAIEU in respect of the claim 
but in essence the Commission was again faced with the 
appearance of Mr Fiocco which was said to be authorised 
by the FLAIEU and putting submissions in support of an 
application said to be authorised by the FLAIEU and Mrs 
Drake asserting there was no authorisation by the FLAIEU 
for the application and this dispute was still to be determined 
pursuant to a section 66 application. Mr Jones for the 
Respondent Employer urged the endorsement of the 
variations sought. 

It is noted that in the course of his submissions Mr Fiocco 
drew attention to the decision of the Industrial Appeal Court 
in Appeal No. 2 of 1992 which he said disposed of any 
impediment to Matter No. 1824 of 1991 proceeding which 
had existed to then out of those appeal proceedings against 
interim orders of the President. 

Having regard for this submission in particular, the parties 
were informed that the decision on the substance of the 
application to vary would be reserved to enable the 
judgements to be examined and with the parties to be 
informed of the outcome, including a consideration of 
whether the matter should be further listed, the following 
morning. It is noted that at this point Mr Jones was moved 
to express concern about this course. It appears that this was 
largely an expression of the Respondent Employer's 
frustration at the length of time already involved in the 
prosecution of this claim. But in case these concerns are to 
be construed beyond that to a criticism of the Commission 
then they are rejected as out of order in the light of the 
obvious need to consider the judgement of the Industrial 
Appeal Court insofar as it was relevant to Matter No. 1824 
of 1991. 

On the following morning my decision that the variations 
to the Award as sought by the Respondent Employer's 
schedule should be ratified with the operative date of 30 
November 1992 was communicated through my Associate 
in writing; with the reasons for decision and the minutes of 
order to issue subsequently. The Minutes issued on 30 
December 1992. 

These reasons now issue. They are limited, of course, to 
the matters before the Commission out of the hearing 
proceedings which concluded in November last. 

The question of the bona fides of the FLAIEU as the 
applicant party to the claim is a fundamental one. That is, 
where a question of the bona fides of a union which is a party 
or is named as a party to a matter is raised the Commission 
must consider it in respect of the particular matter before it. 

It is a matter of public record that internal disputation 
within the FLAIEU has resulted in much litigation initiated 
pursuant to section 66 of the Industrial Relations Act 1979 
over a long period now. It is a matter of public record that 
internal disputation in the FLAIEU going to authority to act 
in respect of proposed variations to the Award has been 
raised in other instances before the Commission differently 
constituted. One instance has already been cited and in that 
respect the further published reasons of Beech C. in Matter 
No. 1487 of 1990 are noted [(1991) 71 WAIG 2873], 
Similarly, the dispute over the authority to proceed for the 
FLAIEU in respect of this application is raised here. If there 
is no authority for the application then it goes to the standing 
of the application itself. 

But while the question of bona fides of the FLAIEU so 
far as the matter before the Commission in Matter No. 1824 
of 1991 is an important one, it can not be settled by the 
Commission as constituted. Yet given that the FLAIEU is 
putatively the applicant in Matter No. 1824 of 1991 this 
raises the question of whether the Commission should 
proceed to determine this application at all pending 
fmalisation of that question. I concluded that on the basis 
of what was before me on the situation at the time of hearing 
and in the absence of any final determination of that question 

or apparent legal impediment and having regard for other 
considerations which are addressed subsequently, that the 
Commission should deal with the claim. 

One reason for this lies in the fact that to all intents and 
purposes since the filing of its answers, the Respondent 
Employer has pursued, so far as it has been able, variations 
to the Award in terms. It is a fact that there have been the 
same in all substantive respects as those originally filed but 
the record of the Respondent Employer in pursuing the 
variations is to be respected. Certainly the authority to raise 
the claim is under challenge within the FLAIEU but is yet 
to be determined. On the face of the sealed Form 1 the 
Respondent Employer was faced in November 1991 with a 
claim going to its award rights and obligations. As the 
Commission's own regulations make clear a party served 
with a claim has an inherent right to have that finalised and 
a right to pursue that course. 

It is convenient to note here that the variations sought also 
go to the obligations and rights of employees of the 
Respondent Employer covered by the Award. While the 
Respondent Employer's views on the variations sought is 
directly established, the two unions remain the avenues for 
representation of die employees' views. So far as the 
WATAEA goes it endorses the changes encompassed in the 
schedule; dbeit without any checking. So far as the FLAIEU 
goes there is the as yet unresolved dispute as to authority 
to put a position endorsing the variations. So what is one to 
make of the representation of the interests of the employees 
who would be directly affected? 

It seems to me that in all the vexed circumstances, the 
Commission should simply not defer to the ongoing 
argument of whether there is a position of the FLAIEU 
which is authorised. Leaving this to one side for the moment, 
the Commission should consider whether or not the schedule 
of terms would advance the interests of the Respondent 
Employer at the expense of employees' rights and obliga- 
tions as they currently are in the Award. The variations 
sought are summarised as follows with some observations 
added. 

• Variations to Clause 5.—Wages to increase the rates 
and allowances therein by 2.5%; this being the extent 
of an adjustment to wages allowable under the Wage 
Fixing Principles for the purposes of this Award. 

• A variation to Clause 10.—Contract of service to 
include the right for the employer to direct an 
employee to carry out such duties as are within the 
limits of the employee's skill, competence and 
training; this being pre-requisite condition for 
ratification of the increase in wages pursuant to the 
Principles. 

• Variations to Clause 12.—Additional Rates for 
Ordinary Hours to increase the allowances therein by 
2.5% rounded; this being an increase allowable 
under the Principles. 

• Variations to subclause (1) of Clause 15.—Part Time 
Employees to delete the restrictive "adult" refer- 
ence and to subclause (2) to increase the allowances 
therein by 2.5% rounded as per the previous 
comment. 

• Variations to subclause (4) of Clause 18.—Sick 
Leave to delete the word "days" in paragraph (b) 
and insert in lieu the word "shifts". 

• A variation to Clause 19.—Bereavement Leave to 
convert the reference to paid leave up to two work 
periods to paid leave on notice not exceeding the 
number of hours which would have been worked by 
the employee in two the work periods rostered on the 
day of and before the funeral. 

• A variation to Clause 21.—Annual Leave to substi- 
tute hours of leave for weeks of leave and "shift" 
for "day". 

• Variations to Clause 24.—Bar Work, Clause 26.— 
Uniforms and Laundering, and Clause 28.—Em- 
ployees' Equipment to increase the allowances 
therein by 2.5% rounded. 



1590 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

• A variation to Clause 30.—Roster to expressly 
exclude casual employees from its application which 
is identified as simply the correction of an oversight 
in the terms of a previous order varying the Award. 

Other than the deletion of the provision for exclusive 
employment of adults in part time employment, all the 
changes sought represent either increases in the benefits to 
employees arising or, in the case of the leave provisions, a 
substitution reflecting the actual nature of the operations of 
the enterprise and without loss to the employees. Having 
regard for all the variations sought I consider that there is 
nothing which would give rise to a concern that they 
represented an actual substantial advance of the Respondent 
Employer's interests at the expense of the employees' 
existing terms and conditions at all. 

So far as merit considerations of the terms are concerned 
there would still be the consideration of the variations 
sought in the context of the Wage Fixing Principles. Mr 
Fiocco and Mr Jones both submitted that the variations 
should be ratified because they did not conflict with the 
Principles but they did not make detailed submissions in 
justification or by reference to the pre-requisites laid down 
in the Wage Adjustment Principle per the available 
Structural Efficiency Adjustment. There were no substan- 
tive submissions from any other quarter. 

As noted earlier the variations now sought actually 
include provision to meet one of those pre-requisites but it 
appears that even with this not all the pre-requisites would 
be met for the purposes of the Principle. This should be and 
is of significant concern. But in the fact of this lack, the long 
record of disputation within the FLAIEU going as it clearly 
has on occasions to issues involving possible or prospective 
or actual award terms must be of account. And in that 
consideration must be included the impact of that on the 
ability of any other party to properly pursue the courses 
identified in the Principles. [And see the reasons for decision 
of Fielding C. in Matter No. 1115 of 1992, 72 WAIG 2788], 

It is trite to observe that employers affected by industrial 
action as a consequence of demarcation disputes between 
unions are victims; unless perhaps such an employer fosters 
or favours one union at the expense of another in such 
demarcations for its own ends. In the case of adverse effects 
through no fault of the employer there is remedy through the 
Commission's jurisdiction and exercise of power. But it 
should be no less true that disputation internal to a union 
which adversely impacts on an employer's industrial rights 
and obligations should be capable of remedy provided that 
such employer has not been involved in such internal 
disputation in a manner which would negate the grounds for 
remedy. No question of the conduct of the employer in 
respect of the internal disputation in the FLAIEU across the 
period of this application was canvassed in submissions and 
it is not raised in these reasons at all. 

What I do say is the fact of the duration of internal 
disputation in the FLAIEU is such that its corollary of 
difficulty for the Respondent Employer to pursue the 
Structural Efficiency agenda through due negotiations with 
the FLAIEU should be considered in the context of the 
requisites under the Principles. Certainly it would not have 
precluded negotiations with the WATAEA and there is no 
evidence that this course has been pursued for the purposes 
of meeting the Principle. However in the vacuum of 
certainty for the Respondent Employer out of the internal 
FLAIEU disputation, pursuing that avenue separately to the 
end is hardly a reasonable course to expect. So, again, it 
comes back to an apparent immobilisation of the FLAIEU 
for the purposes of due process by virtue of internal 
disputation and a consideration of that in the context of the 
interests of those who would be directly effected by the 
variations sought: the employer and the employees. 

Having regard for this as well as the substance of those 
variations and notwithstanding the absence of some pre- 
requisites for the purposes of the Principle cited; provided 
that such endorsement should not be interpreted as a ceding 
of interest by the Commission in the achievement of those 
conditions subsequently. 

Having regard for all the foregoing I concluded the 
variations sought should be ratified with the operative date 
sought by the Respondent Employer. 

In this conclusion I have considered whether the situation 
of disputation within the FLAIEU warrants any reservation 
of opportunity to canvas further the position of the FLAIEU 
in relation to the variations to the Award now to occur and 
decided that there is good reason not to follow this course. 

First, there is the fact of a liberty to apply reserved to the 
FLAIEU in the decision of Beech C. in Matter No. 1487 of 
1990 (R2) which issued on 11 October 1991 in respect of 
that application; it being a primary application for the 
purposes of a course of structural efficiency agenda which 
the instant application, by the usual standards, should be a 
result of the continuation and extension of that agenda. To 
insert a further liberty to apply for the FLAIEU would 
appear to serve no useful purpose and especially given the 
already express interest irrespective of all that, of the 
Commission in the parties' furtherance of that agenda. 

And second, given the length of time which has elapsed 
since this liberty to apply was reserved, I consider that a 
further such liberty based on similar circumstances over 12 
months later could impinge unreasonably on the interests of 
the other parties respondent to the Award. 

These reasons now issue. There will be a Speaking to the 
Minutes of Order which issued on 30 December 1992 in 
respect of Matter No. 1824 of 1991 in the week commencing 
11 January 1993 per formal notice of the same to be 
forwarded. 

21 May 1993. 
Before the Order in this matter was finalised, the reasons 

for decision of the President in Matters No. 1053 of 1991, 
No. 1478 of 1991, No. 1479 of 1991, No. 1529 of 1991 and 
No. 127 of 1992 and Minutes of Proposed Order in respect 
of these matters issued by the President on 23 December 
1992 were read by me. The reasons and minutes went in part 
to the validity of the raising of the application to vary the 
award in Matter No. 1824 of 1991 by the FLAIEU. 

Matter No. 1824 of 1991 was further listed on 14 January 
1993 to hear the parties on the ramifications of this. The 
respective positions put then were as follows. 

Mr Jones (for the Respondent Employer) urged finalisa- 
tion of Matter NO. 1824 of 1991 in the terms of the minutes 
as issued. Mr Jeffries, now appearing for the WATAEA, told 
the Commission that there was in fact no authority for Mr 
Newton to agree to the variations sought or to represent the 
WATAEA's position on the application at all. Mr Fiocco 
(for the FLAIEU) acknowledged that the President had 
made a finding that there was no authority in accordance 
with the FLAIEU's rules for the making of the application 
to vary the Award but urged finaiisation of the claim in the 
terms of the minutes on the basis that the decision of the 
President was not finalised, the finaiisation could take such 
time, the variations sought had already been found to have 
merit, the application was outstanding, and the decision of 
the President would be appealed as soon that course was 
open. Mrs Drake, who was again recognised as the Secretary 
of the FLAIEU was not authorised, it appears, to express a 
view on behalf of the FLAIEU as to finaiisation of Matter 
No. 1824 of 1991 but did effectively refer to the reasons for 
decision of the President and the finding of an absence of 
authority to pursue the award variations the subject of 
Matter No. 1824 of 1991. 

Having considered these submissions I concluded that in 
the circumstances of an application having been found to be 
invalidiy raised the Commission should not proceed to 
finaiisation of it. The parties were informed of this at the 
adjournment of the hearing. 

It is the case now, however, that this application has been 
superseded by another (Matter No. 455 of 1993) filed by the 
employer. That application has been finalised with reasons 
for decision being issued in that matter on 17 May 1993. The 
effect is to render this application redundant in its terms as 
sought. 
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Accordingly it is appropriate that this application having 
regard for section 27(l)(a)(ii) be discontinued by order. It 
is noted that the intention to discontinue was conveyed to 
the parties with an opportunity to be heard on that intention 
being accorded to each party. None sought to be heard. The 
Order for discontinuance will now issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Burswood Resort (Management) Limited 

and 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
No. 1824 of 1991. 

COMMISSIONER S.A. KENNEDY. 
21 May 1993. 

Order. 
HAVING heard Mr J. Fiocco (of Counsel) on behalf of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers; 
Mr R. Turner seeking leave to intervene on behalf of himself 
and Ms M. Drake; Ms M. Drake as Secretary of the 
aforementioned union; Mr R.G. Newton and subsequently 
Mr J. Jeffries on behalf of the West Australian Theatrical 
and Amusement Employees Association (Union of Employ- 
ees) and Mr D. Jones on behalf of Burswood Resort 
(Management) Limited; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 27(l)(a)(ii), do hereby order— 

That this application be and is discontinued. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

NOTICES— 

Award/Agreement matters— 

Application No. P 28 of 1993. 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989". 
NOTICE is given that an application has been made to the 
Commission by The Civil Service Association of Western 
Australia Incorporated under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation 
which relate to area of operation or scope are published 
hereunder. 

Insert the following as respondents to the Award in 
alphabetical order: 

Official Corruption Commission 
St Martins Tower 
44 St George's Terrace 
PERTH WA 6000 
Office of the Parliamentary Commissioner for Admin- 
istrative Investigations (Ombudsman) 
18th Floor 
44 St George's Terrace 
PERTH WA 6000 

Pundulmurra Aboriginal College 
Parker Street 
SOUTH HEDLAND WA 6722 
WA Financial Institutions Authority 
2nd Floor 
30 Richardson Street 
WEST PERTH WA 6005 

A copy of the proposed variation may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

1 June 1993. 

PUBLIC SERVICE 
ARBITRATOR— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Public Service Commissioner 

and 
Civil Service Association of Western Australia 

(Incorporated). 
No. PSA AG 1 of 1992. 

Department of Conservation and Land Management, Fire 
Duties Allowances and Conditions Agreement. 

COMMISSIONER J.A. NEGUS. 
1 June 1993. 

Order. 

REGISTRATION OF AN INDUSTRIAL AGREEMENT 
No. PSA AG 1 of 1992. 

HAVING heard Ms L. Field on behalf of the Applicant and 
Ms S. Young on behalf of the Respondent, the Commission, 
being satisfied that the Agreement complies with the terms 
of the General Order of the Commission No. 1752 of 1991 
dated 31 January 1992, pursuant to the powers conferred on 
it as Public Service Arbitrator under the Industrial Relations 
Act 1979 hereby orders— 

That the Agreement as set out in the schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect on and from the 1st day of 
October 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

1.—Title. 
This Agreement shall be known as the Department of 

Conservation and Land Management Fire Duties Allow- 
ances and Conditions Agreement No. 1 of 1992. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Definitions 
5. Fire Duties Allowances and Conditions 
6. Copies of Agreement 
7. Tfcrm of Agreement 
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3.—Scope. 
This Agreement shall apply to all Government Officers 

employed within the Department of Conservation and Land 
Management engaged in field duties and who are covered 
industrially by the Civil Service Association. This Agree- 
ment over rides the provisions of the Public Services 
Allowances (Fisheries and Wildlife Officers) Award 1990 
in respect of employees designated as Wildlife Officers who 
undertake fire duties as provided for by the Agreement for 
the duration that such duties are undertaken. 

4.—Definitions. 
In this Agreement, the following expressions shall have 

the following meanings: 
"Fire Control"—Shall be deemed to include fire 

detection, suppression, prescribed burning, mopping up 
operation and patrols. 

"Fire Season"—The fire season is a continuous 
period deemed to commence once the detection system 
is required to operate and it ends, as determined by the 
Executive Director, according to seasonal conditions. 

5.—Fire Duties Allowances and Conditions. 
1. Officers on fire duties are defined as listed or non listed 

officers. The provisions which apply are as follows: 
A. Listed Officers 

(a) The Executive Director shall compile a list 
of all officers to be rostered for fire duties and 
this list shall be available prior to the first day 
of October in each year. Listed officers 
include Departmental, Regional and District 
Duty Officers, and Officers on Fire Emer- 
gency Availability. 

(b) A roster shall be prepared for each district 
showing: 

(i) the Duty Officer who shall be required 
on all days throughout the fire season; 

(ii) one officer who shall be required for 
Fire Emergency Availability; 

(iii) officers who may be placed on Fire 
Emergency Availability by a Duty Offi- 
cer as conditions warrant. 

(c) All officers included in this list shall be 
entitled to one week's leave in addition to the 
normal entitlement of annual leave. 

(d) An officer who is included in the list after the 
commencement of the fire season shall 
receive additional leave at the rate of one (1) 
day for every five (5) weeks that the officer 
is included in the list. 

(e) The additional week's annual leave shall not 
be subject to the annual leave loading 
prescribed by Clause 19.—Annual Leave of 
the Public Service Award 1992. 

(f) Such additional leave shall be reduced to take 
into account: 

(i) any period of leave in excess of two 
weeks taken during the fire season; 

(ii) any period during which an officer is 
transferred to duties not associated with 
fire control and during which the offi- 
cer's name is removed from the list of 
officers rostered for fire duties. 

Reductions in the additional week's leave 
provided by subclause (5)(l)(c) and (d) of 
this Agreement shall be calculated at the rate 
of one (1) day of leave for each period of five 
(5) weeks, or part thereof that an officer is on 
leave or not included on the list, provided 
that no reduction shall be made until the 
commencement of the officer's third week of 
absence. No reduction shall be made to the 
additional leave if an officer is on duty for a 
least eleven (11) Sundays or pubic holidays 
in one fire season. 

(g) Officers required to hold themselves in 
readiness for fire duties shall be paid the 
following hourly rate for Fire Emergency 
Availability (FEA) depending on the disabil- 
ity: 

(i) An officer who is required to be 
immediately contactable and within 5 
minutes of the District Office: 

Level 2 (minimum) weekly rate x 1 x 35% 
37.5 100 

(ii) An officer who is required to be 
immediately contactable by telephone 
or paging device, prepared for an imme- 
diate recall to duty, and be located 
within 15 minutes of the office or 
designated work area: 

Level 2 (minimum) weekly rate x 1 x 27% 
37.5 100 

(iii) An officer who is required to remain at 
the officer's residence or to otherwise 
be immediately contactable by tele- 
phone or paging system outside the 
officer's normal hours of duty in case of 
a call out requiring an immediate return 
to duty: 

Level 2 (minimum) weekly rate x 1 x 18.75% 

3X5 100 
(h) An officer placed on Fire Emergency Availa- 

bility: 
(i) on a weekday shall be entitled to 

payment for a minimum period of three 
(3) hours; 

(ii) on a Saturday, Sunday or public service 
holiday shall be entitled to payment for 
a minimum period of eight (8) consecu- 
tive hours; 

(iii) may elect to go off duty and forfeit the 
balance of the minimum payment if no 
longer required by the Duty Officer; 

(iv) where actual work is undertaken during 
the period of emergency availability 
service, the minimum hours for which 
payment will be made will be reduced 
by the number of hours so worked. 

(i) In addition to the above. District Duty 
Officers shall be paid an allowance for 
periods of actual duty as required by the 
roster based on the following formula:— 

Monday to Vz hour per day at 
Friday— time and a half 

Saturdays am— 2 hours at time and 
a half 

Saturdays pm— 1 hour at double 
time 

Sundays— 2 hours at double 
time 

Public holidays— 2 hours at double 
time and a half. 

The allowance for a District Duty Officer 
is to be paid at the rate of Level 5 maximum, 

(j) Where an officer on fire emergency allow- 
ance has his/her telephone number on a tape 
or divertor as the principle point of contact 
for public fire calls but does not otherwise 
carry out the duties provided for in subclause 
(5)(l)(i), the officer shall be paid an allow- 
ance equivalent to 15 minutes per day at the 
rate of Level 5 maximum. 

(k) The Department of Conservation and Land 
Management, the Civil Service Association 
and Sub-Associations shall if required meet 
prior to each fire season and prepare a 
schedule detailing the duties pertaining to 
fire emergency as provided for in subclause 
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(5)(l)(A)(i) of this Agreement for District 
Duty Officers. This schedule shall be binding 
on the parties. 

(1) Work performed on fire control outside of 
normal working hours, and other than re- 
quired in the performance of fire duties as 
defined in accordance with subclause 
(5)(l)(A)(i) of this Agreement, shall be 
classed as overtime as prescribed in sub- 
clause (2)(b) of Clause 18.—Overtime of the 
Public Service Award 1992. 

(m) An officer included in the list provided by 
subclause (5)(l)(A)(a) of this Agreement 
shall have at least an average of one (1) 
weekend in three (3) entirely free from duty 
over the fire season. 

(n) A listed officer who is not rostered for duty 
and who has not been placed on fire 
emergency availability by the District Duty 
Officer shall not be required to restrict 
movements outside of normal hours, pro- 
vided that an address and/or contact tele- 
phone number (to be used in case of 
emergency) shall be indicated on the Dispo- 
sition Board. 

B. Non—Listed Officers 
(a) An officer not specified in subclause 

(5)(1 )(A)(a) of this Agreement may be placed 
on Fire Emergency Availability by a Senior 
Officer in accordance with subclause 
(5)(l)(A)(g) of this Agreement. 

(b) An officer not named in the list who is placed 
on Fire Emergency Availability on more than 
five (5) weekends shall be entitled to'the 
additional leave and allowances prescribed 
by subclauses (5)(l)(A)(d) and (e) of this 
Agreement. 

(2) The provisions of Clause 18.—Overtime of the Public 
Service Award 1992 shall not apply to officers covered by 
this Agreement for fire control duties, unless otherwise 
stipulated. 

(3) An officer who is called out whilst being on Fire 
Emergency Availability shall be paid at the rates prescribed 
by subclause 2(b) of Clause 18.—Overtime of the Public 
Service Award 1992 and for a minimum period of one half 
hour as prescribed therein. 

(4) An officer who is required to carry out any emergency 
fire control duties outside of normal hours and who is not 
on Fire Emergency Availability shall be paid for such 
overtime at the rates prescribed by the subclause 2(b) of 
Clause 18.—Overtime of the Public Service Award 1992 
and for a minimum period of three (3) hours as prescribed 
therein. 

(5) Where an officer is required to work a continuous 
period of overtime which extends past midnight into the 
succeeding day the time worked after midnight shall be 
included with that worked before midnight for the purpose 
of the calculation of payment provided for in this clause. 

(6) Subject to prior agreement in writing, time off in lieu 
of payment may be granted by the Executive Director, such 
time off in lieu to be determined on an hourly basis by 
dividing the normal hourly rate of pay into the amount to 
which the officer would otherwise be entitled at the 
prescribed rate in accordance with subclause 2(b) of Clause 
18.—Overtime of the Public Service Award 1992. 

(7) A paid meal break of at least 30 minutes shall be made 
for meals between 12.00 noon and 2.00 pm when overtime 
is worked on Saturday, Sunday or a public service holiday, 
and between 5.00 pm and 7.00 pm on any week night on 
which overtime is worked. Provided that when the taking of 
a meal break during the hours stipulated will seriously 
interfere with effective fire suppression, a duly authorised 
officer may vary the hours during which the meal break may 
be taken but not so as to prescribe a period in excess of six 
(6) hours between meal breaks. Custom and practice with 

respect to the provision of meals by the employer shall be 
observed. 

(8) When an officer is listed for fire control duties the 
Department will pay for all telephone connections, rent and 
Departmental calls for the period of the fire season. Where 
an officer is listed for only part of the fire season the officer 
will be paid for the period they are listed. 

(9) Where an officer performs fire control work there shall 
be a period of eight (8) hours completely free of all duties 
between successive shifts of fire control work and ten (10) 
houre completely free of all duties at the cessation of 
multiple shift fire control work, without loss of salary for 
ordinary working time. 

Provided that where an officer is required to return to or 
continue work without such a break, the officer shall be paid 
at double the ordinary rate until such break occurs. 

(10) The provisions in subclauses 2(j) and (k) of Clause 
18.—Overtime of the Public Service Award 1992 apply to 
this Agreement. 

6.—Copies of Agreement. 
Every officer shall be entitled to have access to a copy 

of this Agreement. Sufficient copies shall be available in 
each District and Regional office for this purpose. 

7.—Tferm of Agreement. 
This Agreement shall operate from and including 1 

October 1992 and shall remain in force for a period of four 
(4) years. Provided that at any time after the expiration of 
the first twelve months from the date of operation of this 
Agreement, the parties may negotiate to amend or add to this 
Agreement or approach the Public Service Arbitrator for an 
amendment to this Agreement. 

We, the undersigned, agree to the attached terms 
governing Fire Duties Allowances and Conditions for all 
Government Officers employed within CALM who are 
engaged in field duties and who are covered industrially by 
the Civil Service Association. 

Michael Wood 
Public Service Commissioner 
PUBLIC SERVICE COMMISSION 
Sarah Young 
CIVIL SERVICE ASSOCIATION 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Warwick 

and 
Public Service Commission. 

No. P 20 of 1993. 
COMMISSIONER G.L. FIELDING. 

13 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant seeks an order for 
discovery and inspection of all documents in the Respon- 
dent's possession, power or control relating to the classifica- 
tion of the position of Registrar of the Workers' Compensa- 
tion Board. The documents are desired in order to enable the 
Applicant to prosecute an application currently before the 
Commission (PSA 87 of 1990), for reclassification of that 
post pursuant to section 80E(2) of the Industrial Relations 
Act 1979. More particularly, the Applicant seeks production 
of the document known as the "O'Dea Report", which is 
a review of legal registrar positions in this State; the 
document known as the "Cauacaud document", which is an 
unfinished review into the responsibilities and classifica- 
tions of legal officers employed in the Western Australian 
Public Service, and the document evidencing the Respon- 
dent's assessment of the office based on the BIPERS 
formula. 
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The Respondent opposes the production of the named 
documents. In the first two instances on the grounds that the 
documents are confidential to the Crown, and in all 
instances, on the grounds that the documents are irrelevant 
since, in essence, they contain expressions of opinion of 
individuals which are not binding on the Commission. 

Counsel for both parties conceded that the Commission's 
authority in matters of this nature is more discretionary than 
is the case for discovery in the traditional courts. Having 
regard to the provisions of section 27(1) of the Act and 
Regulation 80 of the Industrial Relations Commission 
Regulations 1985, when coupled with the provisions of 
section 26 of the Act, that is a proper concession. 
Nonetheless, if the production of documents is likely to 
assist in the proper and expeditious hearing of a matter, the 
Commission ought to make an order of the kind now sought, 
subject of course to the established rules of privilege and 
relevance and the overriding obligation imposed by section 
26 of the Act requiring the Commission to act without regard 
to technicalities or legal forms. 

I would have thought that the Applicant was entitled to 
any documents which evidenced how the Respondent, using 
the BIPERS formula, arrived at the classification ascribed 
to the office, the subject of the substantive proceedings. It 
is acknowledged that the BIPERS formula has long been 
regarded in the State Public Service as the principal basis 
for fixing classifications in the Service and if, as seems to 
have been the case, it was relied on in this instance, I would 
have thought it relevant to the substantive application. The 
Applicant is entitled to know how the Respondent applied 
the formula. That is no better revealed than by production 
of the documents showing the Respondent's assessment of 
each aspect of the office in accordance with a proper 
application of the BIPERS formula. 

The O'Dea Report, amongst other things, outlines the 
duties and responsibilities of the various registrar positions 
in the State Public Service, the respective relativities of each 
of those positions, and movements in salaries relating to 
those positions over recent years. All these matters may well 
be relevant to the substantive claim. Moreover, as a result 
of recommendations contained in the Report, the office, the 
subject of the substantive application, was removed from the 
jurisdiction of the Commission, although not for the 
purposes of the substantive application, and as a result the 
salary ascribed to the office was apparently adjusted. On that 
basis alone, I would have thought that the document was 
relevant for these purposes. As was pointed out in 
Commonwealth v. Northern Lands Council (1991) ALR 1, 
a document is ordinarily discoverable if it may help to make 
out the case or destroy the Respondent's case and in my 
assessment the material in the Report fits that criteria. 

Although the Report is said to be confidential to the 
Crown, it does not contain any information which in my 
assessment could conceivably harm the public interest if it 
was produced for the purposes now sought. The mere fact 
that a document is confidential does not mean that it is not 
discoverable (see: Sankey v. Whitlam (1978) 142 CLR 1); 
nor is the fear of invasion of privacy a sufficient reason to 
refrain from making such an order (see: Re: Marriage of Lee 
(1990) 101 FLR 66). In this case it is a matter of balancing 
the public interest in maintaining the confidentiality of the 
Report against the interests of the Applicant in being able 
to adequately prosecute his claim (see: Science Research 
Council v. Nasse (1980) AC 1027). Much of the information 
contained in the Report is a factual recitation of the 
arrangements under which the various Registrars function. 
The principal exception is the recommendations of Mr 
O'Dea, which could not be considered controversial or 
otherwise embarrassing to the Crown. Although it is the case 
that the Report appears to have been prepared after 
consultation with various judicial officers and occupants of 
the various Registrar positions in question, there is nothing 
in the Report which could reasonably embarrass those 
persons or the Crown. The information contained in the 
document is, in my view, of such a nature that the public 
interest would not be harmed if it was produced subject to 
the normal constraints associated with the publication of 
documents ordered to be produced. On the other hand, for 

the reasons indicated, it may well be relevant to the 
Applicant's claim, and I therefore intend to order that it be 
produced. 

1 take a different view with respect to the Cauacaud 
document. The document is incomplete and was not relied 
on by the Respondent for the purposes of assessing the 
classification of the office now in question. Indeed, the 
Respondent does not accept it as being one of its documents, 
but rather only as the incomplete workings of a member of 
its staff. The document covers a wide range of matters, very 
few of which could conceivably have any relevance to the 
claim by the Applicant. In addition, it appears to contain a 
number of sweeping assertions, many of which are 
inaccurate. Certainly the document does not materially add 
anything to the O'Dea Report. In all the circumstances I am 
not prepared to order its discovery or production. 

Just as it is important that the Applicant be given a fair 
opportunity to prosecute his claim, it is equally important, 
that applications of the kind made by the Applicant, not be 
seen as a licence for applicants to obtain everything and 
anything concerning the machinations of the Respondent 
regarding the salary levels of officers in the Public Service. 
Section 80E(2) of the Act is designed to facilitate a simple 
process by which the classification of offices in the Public 
Service may be reviewed. It is essentially a legislative task 
from which there is no appeal. In my view, it is not 
consistent with that process that there should be a "paper 
war". The Commission's task is to assess the work value 
of the office, having regard to the principles of comparative 
wage justice, and it matters little what others may or may 
not think of the classification or salary level. 

Appearances: Mr D.H. Schapper (of Counsel) for the 
Applicant. 

Mr R.L. Cock (of Counsel) for the Respondent. 

LONG SERVICE LEAVE— 

Boards of Reference— 

Construction Industry 
Portable Paid Long Service Leave Act 1985 

Kirfield Engineering Pty Ltd 
and 

Construction Industry Long Service Leave Payments Board. 
BEFORE A BOARD OF REFERENCE. 

Mr P. Wishart—Chairman. 
Mr L. Beech—Employees Representative. 
Mr D. Jones—Employers Representative. 

Mr B. Williams for the Applicant. 
Mr R.D. Shaw for the Respondent. 

21st day of May 1993. 
Determination. 

CHAIRMAN: This matter comes before this Board of 
Reference (BOR) by request of the Chamber of Commerce 
and Industry of Western Australia on behalf of Kirfield 
Engineering Pty Ltd pursuant to Section 50(d) of the 
Construction Industry Portable Paid Long Service Leave 
Act 1985 (CIPPLSL Act). The appeal arises out of the 
assessment by the Construction Industry Long Service 
Leave Payments Board (the Board) of the amount of 
ordinary pay of Mr J. Pettigrew under Section 34 of the 
Construction Industry Long Service Leave Act. This was 
detailed in Assessment Notice No. 15122 dated 17 Novem- 
ber 1992 and covering letters. 

Section 50(d) of the CIPPLSL Act states, 
"50. All claims arising out of the— 

(d) assessment of the amount of ordinary pay of 
an employee under Section 34; 
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may be made to the Board of Reference consti- 
tuted under the Industrial Relations Act 1979 in 
relation to long service leave and the provisions 
of section 48 (8), (9), (10), (11), and (12) of the 
Industrial Relations Act 1979 apply as though the 
claim were a claim under that section." 

Section 34 of the CIPPLSL Act states, 
"34. (1) On and from the appointed day an employer 

shall pay to the Board in respect of a person 
employed by him as an employee and in 
respect of each week or part of a week during 
which that person is so employed such 
amounts by way of contributions as are 
calculated by reference to the ordinary pay 
payable to that employee as is prescribed. 

(2) Where— 
(a) an employer fails or neglects to duly 

furnish a return or information as and 
when required under this Act or by the 
Board; 

(b) the Board is not satisfied with a return 
made or information furnished by an 
employer; 

(c) the Board has reason to believe or 
suspect that an employer is liable to pay 
long service leave contributions under 
this Act; or 

(d) the Board is of the opinion— 
(i) that the amount of money paid 

under subsection (1) in relation to 
an employee or class of employees 
is not in accordance with the 
amount payable under subsection 
(1); or 

(ii) that the ordinary pay in relation to 
which the moneys payable under 
subsection (1) is not assessed in 
accordance with the provisions of 
this Act, 

the Board may cause an assessment to 
be made of the amount of the long 
service leave contributions which in its 
judgement ought to be paid by the 
employer and the employer shall be 
liable to pay the long service leave 
contributions and any surcharge as so 
assessed by the Board. 

(3) Where the Board requires an assessment to 
be made under subsection (2) and the 
employer in question is found to be liable to 
pay any contribution to the Board under this 
Act the Board may determine that the 
employer pay to the Board such further 
amounts by way of surcharge as the Board 
determines. 

(4) A determination for the purposes of subsec- 
tion (3) may be expressed as— 
(a) a fixed amount; or 
(b) a rate per centum per annum fixed by 

the Board either specifically or by 
reference to a rate per centum per 
annum of the kind specified by the 
Board. 

(5) The amount of the long service leave 
contributions specified in the assessment 
shall be due and payable on the date specified 
in the assessment together with any other 
amount payable in accordance with this Act. 

(6) The Board shall not make an assessment 
under subsection (2) unless— 
(a) notice of intention to make the assess- 

ment has been served on the employer 
in question; and 

(b) the employer in question has been given 
an opportunity to make submissions in 

relation thereto orally or in writing or 
both in person or by his agent." 

Section 48(8), (9), (10), (11) and (12) of the Industrial 
Relations Act 1979 state, 

"48. 

(8) Where the nominated employers* and em- 
ployees' members of a Board of Reference 
are equally divided in opinion on any matter 
before the Board of Reference the decision 
of the Board of Reference shall be in 
accordance with the opinion of the Chairman. 

(9) The Chairman shall, after Consultation with 
the nominated members, record in a memo- 
randum signed by him— 

(a) all facts found by the Board of Refer- 
ence; and 

(b) the decision of the Board of Reference; 
and shall forward that memorandum to the 
Registrar for filing in his office. 

(10) Subject to subsection (11), the decision to in 
subsection (9) is, upon being filed as pre- 
scribed therein, enforceable under this Act as 
if it were an award. 

(11) Subject to subsection (12) any organisation, 
association, employer affected by a decision 
of a Board of Reference may, within twenty- 
one days from the date of that decision appeal 
against that decision to the Commission in 
Court Session in the manner prescribed. 

(12) An appeal under subsection (11) shall be 
heard and determined on the facts referred to 
in paragraph (a) of subsection (9) and the 
Commission in Court Session may, if it 
upholds the appeal, rescind or vary the 
decision in such manner as it sees fit or may 
remit the matter to the Board of Reference for 
further hearing and determination. 

The BOR has noted recent decisions of the Commission 
in Court Session in Construction Industry Long Service 
Leave Payments Board v. Positron Pty Ltd (70 WAIG 3062), 
Construction Industry Long Service Leave Payments Board 
v. Doug Ritchie Brickpaving (71 WAIG 576) and in 
Construction Industry Long Service Leave Payments Board 
v. B.G. & E.D. Hoskins (71 WAIG 2051). 

The BOR has considered the above-mentioned decisions 
of the Commission in Court Session, the CIPPLSL Act as 
a whole and particularly those sections cited, the relevant 
sections of the Industrial Relations Act 1979 and the whole 
of the transcript of the parties' submissions. 

Memorandum of Facts. 
The following list of agreed facts was submitted to the 

BOR by the parties. I would adopt the agreed facts and find 
accordingly. 

Agreed Facts. 
1. Kirfield Engineering Australia Pty Ltd is an 

employer registered under the Construction Indus- 
try Portable Paid Long Service Leave Act 1985 
(The Act). 

2. From 1/4/91 onwards Mr J. Pettigrew has been 
employed under a contract of service with Kirfield 
Engineering Pty Ltd. His employment with Kir- 
field Engineering Pty Ltd has never been termi- 
nated. 

3. Mr J. Pettigrew is an "employee" as defined by 
Clause 3(1) of the Act. The prescribed award is 
the Metal Trades General Award. 

4. Mr J. Pettigrew was injured in his employment on 
20/6/91 and from that date onwards did not 
perform any work for Kirfield Engineering Aus- 
tralia Pty Ltd. 



5. During this period Mr J. Pettigrew received 
weekly payments of compensation under the 
Workers Compensation and Assistance Act 1981. 

6. On the 17 November 1992 the Construction 
Industry Long Service Leave Payments Board 
(The Board) made an assessment. No. 15122, of 
the amount of long service leave contributions 
payable by Kirfield Engineering Pty Ltd for the 
period 1/7/91 to 31/8/92. 

7. Assessment No. 15122 includes calculations 
based on the employment history of Mr J. 
Pettigrew for the period 1/7/91 to 31/8/92 whilst 
in receipt of Workers Compensation payments as 
explained in points 2 to 5 above. 

8. In calculating the amount by way of contribution 
due in respect of Mr Pettigrew's employment with 
Kirfield Engineering Pty Ltd the Board has 
assessed the amount of ordinary pay of Mr 
Pettigrew to be the ordinary rate of wage payable 
under the Metal Trades General Award to an 
employee performing work within a prescribed 
classification referred to in that award. 

The question for the Board of Reference is whether 
Kirfield is required to make contributions to the Board in 
respect of Mr Pettigrew whilst he was absent from work and 
receiving workers* compensation payments. The dispute 
between the parties arises from differing interpretations of 
the following sections of the CIPPLSL Act; 

Section 34(1) of the CIPPLSL Act, 
"34. (1) On and from the appointed day an employer 

shall pay to the Board in respect of a person 
employed by him as an employee and in 
respect of each week or part of a week during 
which that person is so employed such 
amounts by way of contributions as are 
calculated by reference to the ordinary pay 
payable to that employee as is prescribed. 

Section 3, 

"employee" means a person who is employed 
under contract of service or apprenticeship in a 
classification of work referred to in a prescribed 
award relating to the construction industry that is 
a prescribed classification; 

"ordinary pay" means the ordinary rate of wage 
payable under the relevant prescribed award to an 
employee performing work within a prescribed 
classification referred to in a prescribed award but 
does not include any amount payable to the 
employee (whether or not under the relevant 
prescribed award) in respect of— 
(a) any payment (however described) payable 

only with reference to the site on which the 
employee is employed for the time being; 

(b) any shift allowance; 
(c) any amount payable in respect of fares or 

travelling allowances; 
(d) penalty rates or disability payments, however 

described; 

Kirfield argues that Mr Pettigrew was not physically 
"performing work within a prescribed classification" 
during the relevant period. He was absent from work due to 
injury and was paid workers' compensation. Mr Pettigrew 
did not receive any award pay and therefore, there is is no 
"ordinary rate of wage payable under the relevant pre- 
scribed award". Further, the Metal Trades' (General) Award 
excludes payment for absences from work during which 
workers' compensation is paid. Accordingly, the amount of 
"ordinary pay" for the purposes of the Act is zero. 

The Board has calculated Kirfield's long service leave 
contributions for Mr Pettigrew on the basis of the normal 
weekly wage he would have received if he had worked. This 

is incorrect because Mr Pettigrew's "ordinary pay" was 
zero and the long service leave contributions should be nil. 

The Board argues that under Section 34 an employer's 
liability to make contributions is solely dependent on 
whether an employee as defined by the Act has been 
employed by the employer in any particular week. Both 
parties agree that a contract of employment existed between 
the parties during the relevant period notwithstanding Mr 
Pettigrew's absence from work. The Board claims if there 
is a contract of employment in force in a particular week 
then a worker is "employed" and the employer is liable to 
make contributions. 

Section 34 goes on to set out the basis on which the 
calculation of contributions is made by reference to a 
formula set out in the same section. The formula uses an 
objective standard or method of calculation that is not 
dependent on what the specific employee actually gets paid. 
"Ordinary pay" is defined as the "ordinary rate of wage 
payable under the relevant prescribed award to an employee 
performing work within the prescribed classification re- 
ferred to in the prescribed award" (my underlining). The 
reference is to any employee performing work in that 
classification under the award. There is no reference to the 
actual wage payable to the specific employee in question. 

It is a matter of agreement that Mr Pettigrew was 
employed by Kirfield under the Metal Trades' (General) 
Award and that this is an award prescribed by the CIPPLSL 
Act. It is also agreed that Mr Pettigrew was an employee 
during the relevant period. This being the case, the Board 
argues Kirfield is liable to make contributions in respect of 
Mr Pettigrew. Those contributions should be calculated on 
the amount payable to an employee performing work within 
the same classification of the Metal Trades'(General) Award 
in which Mr Pettigrew was employed. Therefore, the Board 
argues its assessment of Mr Pettigrew's ordinary pay is 
correct. 

In my opinion the Board has correctly assessed Mr 
Pettigrew's pay in Assessment Notice No. 15122. 

MR L. BEECH: This Board of Reference has been 
convened at the request of Mr B.D. Williams, Chamber of 
Commerce and Industry of W.A. acting as Agent for Kirfield 
Engineering Pty Ltd, to hear an appeal pursuant to Section 
50(d) of the Construction Industry Portable Paid Long 
Service Leave Act. 

The claim arises out of the assessment of the amount of 
ordinary pay for employees under Section 34 of the 
CIPPLSL Act made by the CIPPLSL Board. Detailed 
Exhibit 3. 

The following list of agreed facts by the parties was 
submitted: 

1. Kirfield Engineering Australia Pty Ltd is an employer 
registered under the CIPPLSL Act 1985. 

2. From 1/4/91 onwards Mr J. Pettigrew has been 
employed under a contract of service with Kirfield Engi- 
neering Pty Ltd. His employment with Kirfield Engineering 
Pty Ltd has never been terminated. 

2a. Mr Williams established the above was not correct. Mr 
Pettigrew was terminated on 20 August 1992. 

3. Mr Pettigrew is an "employee" as defined by Clause 
3(1) of the Act. The prescribed award is the Metal Trades 
General Award. 

4. Mr Pettigrew was injured in his employment on 20/6/91 
and from that date onwards did not perform any work for 
Kirfield Engineering Australia Pty Ltd. 

5. During this period Mr J. Pettigrew received weekly 
payments of compensation under the Workers Compensa- 
tion and Assistance Act 1981. 

6. On the 17 November 1992 the CIPPLSL Board made 
an assessment of the amount of Long Service Leave 
contributions payable by Kirfield Engineering Pty Ltd for 
the period 1/7/91 to 31/8/92. 

7. The assessment includes calculations based on the 
employment history of Mr J. Pettigrew for the period 1/7/91 
to 31/8/92 whilst in receipt of Workers Compensation 
payments as explained in points 2 to 5 above. 
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8. In calculating the amount by way of contributions due 
in respect of Mr Pettigrew's employment with Kirfield 
Engineering Pty Ltd, the Board has assessed the amount of 
ordinary pay of Mr Pettigrew to be the ordinary rate of pay 
payable under the Metal Trades General Award to an 
employee performing work with in a prescribed classifica- 
tion referred to in that Award. 

Mr Williams submitted Metal Trades General Award 
Clauses 6—8 as marked Exhibit 4 and referred to Clause 
8—Absence from Duty. "The employer shall be under no 
obligation to pay for any day not worked upon which the 
employee is required to present for duty, except when such 
absence in due to illness and comes within the provisions 
of Clause 24—Absence through Sickness" as such absence 
is on account of holiday to which the employee is entitled 
under the provisions of this award. 

Mr Williams submitted the Board should not assess the 
work period of Mr Pettigrew while he was on compensation. 
It is not ordinary pay within the meaning of the award while 
Mr Pettigrew is on compensation and quoted Workers 
Compensation Act Section 18 Clause 11 weekly earnings. 
Mr R.D. Shaw for the Respondent submitted that under 
Section 34 an employer's liability to make contributions is 
solely dependant on whether an employee as defined by the 
Act has been employed by the employer in any particular 
week that a contract of employment existed between the 
parties during the relevant period notwithstanding Mr 
Pettigrew's absence from work due to injury. 

The material facts are not in dispute. It is a matter of 
agreement that Mr Pettigrew was employed by Kirfield 
Engineering Pty Ltd under the Metal Trades General Award 
the contract of employment of an employee who is 
indisposed and in receipt of compensation under the 
provisions of the Workers Compensation and Assistance Act 
1981 is not suspended but remains employed until such 
employment is terminated, (Fielding C., No. 562 of 1983, 
64 WA1G 975). Clearly in absenting himself from work 
while certified unfit under the provisions of the Workers 
Compensation and Assistance Act 1981 an employee is not 
thereby in breach of his contract, nor is there anything in the 
legislation to suggest that during the period of an em- 
ployee's incapacity to work the contract is suspended. 

I agree, with the contract of service subsisting the 
employee is entitled to all his other rights up to the date of 
his termination and would therefore conclude in my opinion 
Kirfield Engineering Pty Ltd is liable to make contributions 
in respect of Mr Pettigrew to the CIPPLSL Board up to the 
date of Mr Pettigrew's termination. 

MR D. JONES: I agree with the opinions expressed by 
Mr Beech and the Chairman. 

CHAIRMAN: It is the unanimous determination of this 
Board of Reference that the Construction Industry Long 
Service Leave Payments Board has correctly assessed the 
amount of ordinary pay of Mr J. Pettigrew in Assessment 
Notice No. 15122. 

P.L. WISHART, 
Chairman. 

SPECIAL BOARD OF REFERENCE 
LONG SERVICE LEAVE—STANDARD PROVISIONS 

File No. 12 of 1993. 
In the matter of the Private Hospital Employees Award 

1972. 
The Federated Miscellaneous Workers' Union of Australia, 

Western Australian Branch 
and 

St John of God Hospital. 
MR J.G. CARRIGG, CHAIRMAN 

MR W.S. LATTER, EMPLOYEE'S REPRESENTATIVE 
MR J. UPHILL, EMPLOYER'S REPRESENTATIVE. 

Perth, 18th day of May 1993. 

Decision. 
This Board of Reference is convened pursuant to the Long 
Service Leave—Standard Provisions at the request made on 
5 April 1993 by The Federated Miscellaneous Workers' 
Union of Australia, Western Australian Branch, by way of 
a Form 1 Notice of Application with Schedule attached. 

The matter before the Board of Reference is with respect 
to the continuous service of Mrs Stella Tropiano an 
employee of St John of God hospital covered by the Private 
Hospital Employees Award 1972. 

The Schedule attaching to the application sets out detail 
of Mrs Tropiano's service as follows: 

17 November 1975 Commenced Employment 
22 May 1977—22 July 1977 Annual Leave 
22 July 1977—10 October 1977 Unpaid Leave 
22 May 1980—21 July 1980 Unpaid Leave 
CurrenUy employed as at January 1993. 

Mrs Tropiano says that the periods 22 May 1977 through 
to the 10 October 1977 and 22 May 1980 and 21 July 1980, 
were periods of annual leave and approved leave without 
pay in the first instance and approved leave without pay in 
the second instance. 

The employer says that on each occasion, that is the 
22 May 1977 and 23 May 1980, Mrs Tropiano resigned from 
her employment at the hospital and was re-employed on the 
10 October 1977 and the 21 July 1980 respectively. The 
employer says that on each occasion of her re-employment 
Mrs Tropiano was assigned the same duties she was carrying 
out prior to her resignation. 

The records of the employer record entries consistent with 
Mrs Tropiano having resigned as follows: 

EXHIBIT A Personal record card where resignation 
has been entered against the dates 25 May 1977 
and 23 May 1980. 

EXHIBIT B Group Certificate for the year 1977 
showing termination of employment on the 
22 May 1977 and lump sum payment on termina- 
tion of employment 

EXHIBIT C Group Certificate 1980 showing termina- 
tion of employment on the 22 May 1980 and lump 
sum payment on termination of employment. 

EXHIBIT D Non patient incident report dated 
11 March 1992 showing length of service as 12 
years. 

EXHIBIT E Non patient incident report dated 6 March 
1993 showing length of service as 12 years 
8 months. 

EXHIBIT F Computer pay calculation for 28 June 1977 
for Mrs Tropiano showing termination date 
22 May 1977. 

EXHIBIT G Computer pay record for Mrs Tropiano 
dated 25 May 1980 showing termination date 
25 May 1980. 

Mr Max Hutchinson Senior Personnel Officer St John of 
God Hospital provided evidence to the Board that the 
hospital's policy with respect to leave without pay was that 
such leave was not granted. 
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Mr Craig Pearson, Assistant Salary Manager St John of 
God Hospital, confirmed in evidence that other than for sick 
leave supported by a doctors certificate "leave without pay" 
was not granted by the hospital. 

The Union on behalf of Mrs Tropiano referred to the 
contract of service clause in the Award (clause 24) and, in 
particular to the requirement in subclause 3 of that clause 
that termination of the contract of service for other than 
casuals requires written notice by either the employer or the 
employee. Mrs Tropiano in her evidence confirmed that she 
did not give such notice, and the employer has no record of 
such notice being given to Mrs Tropiano. 

The provisions relating to contract of service in the Award 
in 1977 were, however, not the same in that respect as in 
the current award. 

The provisions then existing did not contain a requirement 
for notice of resignation or termination to be in writing. 

The contract of service provisions that obtained in 1977 
also obtained in 1980. 

Mrs Tropiano in her evidence explained that her 
supervisor was Sister Catherine, and on each of the absences 
she had discussed her needs with her. 

On the first occasion in 1977 Mrs Tropiano is clear that 
Sister Catherine confirmed with her that an extended period 
of leave without pay was available and that she would return 
to her job at its completion. 

With respect to the absence in 1980 Mrs Tropiano was 
equally clear that when she approached Sister Catherine 
explaining her circumstances, and the need for her to travel 
to Italy over an extended period. Sister Catherine advised 
her that there would be a job available on her return, 
however, she would be losing the 5 years service she had 
with the hospital. 

On behalf of Mrs Tropiano the Union submits that it is 
not sufficient for the records of the employer to show that 
there was a termination of employment by the employee 
without the supporting documents. 

In regard to this, the contract of service provisions 
obtaining at the time did not require written notice of the 
termination. 

It is clear to this Board that the arrangements that were 
put in place were made between the employee and her 
immediate supervisor. 

It is the determination of this Board of Reference that with 
respect to the first period between the 22 May 1977 and the 
10 October 1977 the arrangements made between the 
employer and her supervisor were such that this was an 
absence from duty authorised by the employer and therefore 
does not interrupt the continuous service of the employee, 
but does not count towards service for long service leave 
purposes. 

With respect to the absence from the 22 May 1980 to the 
21 July 1980 it is the determination of this Board of 
Reference that Mrs Tropiano terminated, her own service, 
and that being so, her service with respect to the calculation 
of long service leave commences on the 22 July 1980. 

(Sgd.) JOHN G. CARRIGG, 
Chairman. 

FILED IN MY OFFICE ON 18 MAY 1993 
(Sgd.) J. CARRIGG, 

Registrar. 

LONG SERVICE LEAVE—STANDARD PROVISIONS 
File No. 12 of 1993. 

In the matter of the Private Hospital Employees Award 
1972. 

The Federated Miscellaneous Workers' Union of Australia, 
Western Australian Branch 

and 
St John of God Hospital. 

MR J.G. CARRIGG, CHAIRMAN 
MR W.S. LATTER, EMPLOYEE'S REPRESENTATIVE 

MR J. UPHILL, EMPLOYER'S REPRESENTATIVE. 
Perth, 20th day of May 1993. 

Correction. 
In the Decision of the Board of Reference of 18 May 1993 
the date in Exhibit A which reads 25 May 1977 is incorrect 
and should read 22 May 1977. 

(Sgd.) J. CARRIGG, 
Chairman. 

CONSTRUCTION INDUSTRY PORTABLE PAID 
LONG SERVICE LEAVE ACT. 

BOARD OF REFERENCE—LONG SERVICE LEAVE. 
Montague Drilling 

and 
Construction Industry Long Service Leave Payments Board 

File No. 10 of 1993. 

MR J.G. CARRIGG. CHAIRMAN 
MR L. BEECH. EMPLOYEE'S REPRESENTATIVE 

MR D.M. JONES, EMPLOYER'S REPRESENTATIVE. 
PERTH 13th day of May 1993. 

Determination. 
THIS is a claim made pursuant to Section 50 of the 
Construction Industry Portable Paid Long Service Leave 
Act by Montague Drilling against the requirement by the 
Construction Industry Portable Paid Long Service Leave 
Board that it register as an employee pursuant to that Act. 

Montague Drilling is the trading name of Project Training 
Pty Ltd whose operations are described (exhibit A 1) as 
follows: 

"DRILLING CONTRACTORS 
Specialises in water drilling. Also core, geotech and oil 
drilling. 
Sells to government departments and industrial con- 
cerns, locally on a contract basis." 

The company has eight employees engaged in the work 
of drilling. 

Those employees are not covered by an Award of the 
Australian or West Australian Industrial Relations Commis- 
sion. 

The Australian Workers Union Construction and mainte- 
nance (Consolidated) Award of 1987 (Exhibit A 2), an 
Award prescribed pursuant to the Construction Industry 
Portable Paid Long Service Leave Act has the following 
classifications of work referred to therein: 

"PART 1 A—WATER WELL EMPLOYEES 
(Western Australia) 
1. Derrick Hand 
2. Assistant driller 
3. Operators of truck, track or wheels mounted rotary 

and down the hole hammer drill 
3A. Other mechanical drill operators." 
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Consistent with the Decision of the Commission in Court 
Session in No. 759 of 1990, the Construction Industry Long 
Service Leave Payments Board and Positron Pty Limited, 
reported in Volume 70 of the Western Australian Industrial 
Gazette at page 3062, it is the determination of this Board 
of Reference that Project Trading Pty Ltd trading as 
Montague Drilling is an employer of employees in a 
classification of work referred to in an Award prescribed 
pursuant to the Construction Industry Portable Paid Long 
Service Leave Act, and is in the Construction Industry as 
defined by that Act. 

The claim by Project Trading Pty Ltd trading as 
Montague Drilling against the requirement that it be 
required to register as an employer pursuant to the 
Construction Industry Portable Paid Long Service Leave 
Act is refused. 

J.G. CARRIGG, 
Chairman. 

Filed in my office on 13 May 1993, 
J.G. CARRIGG, 

Registrar. 

LONG SERVICE LEAVE ACT 1958 
D. Napier and R.J. Skeet 

and 
Dataprint Pty Limited 

File Nos. 8 & 9 of 1993. 
MR R.C. LOVEGROVE (CHAIRMAN) 

MR L. BEECH (EMPLOYEE'S REPRESENTATIVE) 
MR G. UPHILL (EMPLOYER'S REPRESENTATIVE). 

PERTH 21st day of May 1993. 
Decision. 

This Board of Reference is convened pursuant to the Long 
Service Leave Act 1958 at the request of Messrs Napier and 
Skeet in letters to the Registrar dated the 25th February 1993 
and 4 March 1993, respectively. 

The Board dealt with this matter essentially in two parts. 
On the first occasion the Board was convened on 12 March 
1993. Due to the geographic location of the Respondent's 
Head Office being Mt Waverley, Victoria, and there being 
no representative in this State, the Respondent submitted a 
letter to the Registrar, dated 11 March 1993 in the following 
terms: 

" Dear Sir, 
RE: Board of Reference—Skeet & Napier Long 

Service Leave 
I advise that the only issue in contention is as to 
whether commissions are included in the calcula- 
tions. 
In our absence we request the Board to determine 
this issue. 
I have no further submissions to make. 
Yours faithfully, 
W.D.H. KING 
CHAIRMAN " 

The Applicants on the other hand submitted that the issue 
was not just whether commissions are included for the 
purposes of calculating the payment of Long Service Leave 
entitlements but that the calculation should also include the 
amount of bonuses received during the prescribed period. 
The Applicants therefore submitted that if the Board could 
make a declaration in respect to that issue that would clarify 
the Respondent's position. 

Section 8A of the Long Service Leave Act 1958 states— 
" 8A. Notwithstanding any other provision in this 

Act in the event of an agreement between the 
Western Australian Employers' Federation 
(Incorporated) and the Trades and Labor 
Council of Western Australia or a determina- 
tion of the Commission in Court Session 
varying from time to time any of the 
provisions for qualifications or entitlement to 
long service leave as contained in volume 
fifty-two of the Western Australian Industrial 
Gazette at pages sixteen to twenty-one, both 
inclusive, for the majority of awards which 
those provisions have been incorporated in 
and form part of, the qualifications and 
entitlement of employees to long service 
leave shall forthwith thereafter be varied 
accordingly. ". 

In assessing the payment for the period of leave, and 
having regard to Section 8A of the abovementioned Act, the 
provisions of the "Long Service Leave—Standard Provi- 
sions", as consolidated by the Commission in Court Session 
on 15 December 1977, apply. 

Clause 4—Payment for Period of Leave, of the Long 
Service Leave Order states— 

" (1) A worker shall, subject to paragraph (3) of this 
subclause, be entitled to be paid for each week of 
leave to which he has become entitled or is deemed 
to have become entitled the rate of pay applicable 
to him at the date he commences such leave. 
(2) Such rate of pay shall be the rate applicable to 
him for the standard weekly hours which are 
prescribed by this award (or agreement), but in the 
case of casuals and part-time workers shall be the 
rate for the number of hours usually worked up to 
but not exceeding the prescribed standard. 
(3) Where by agreement between the employer and 
the worker the commencement of the leave to 
which the worker is entitled or any portion thereof 
is postponed to meet the convenience of the 
worker, the rate of payment for such leave shall be 
at the rate of pay applicable to him at the date of 
accrual, or, if so agreed, at the rate of pay 
applicable at the date he commences such leave. 
(4) The rate of pay— 

(a) shall include any deductions from wages for 
board and/or lodging or the like which is not 
provided and taken during the period of 
leave: 

(b) shall not include shift premiums, overtime, 
penalty rates, special rates, disability allow- 
ances, fares and travelling allowances or the 
like. 

(5) In the case of workers employed on piece or 
bonus work or any other system of payment by 
results the rate of pay shall be calculated by 
averaging the workers' rate of pay for each week 
over the previous three monthly period. ". 

It is therefore, the Boards determination that commissions 
and bonuses are included for the purposes of calculating 
long service leave payments. 

At the conclusion of the hearing the Board adjourned the 
matter sine die and indicated that it would reconvene a 
further hearing at the request of either party if there was 
further dispute in relation to the method of calculation. 

At the request of the Applicants' the Board was to be 
reconvened on 30 April 1993 to hear further submissions, 
however, the Board received written advice from both the 
Applicants and Respondent dated 29 April 1993 and 
30 April 1993 respectively indicating that there was no 
longer any dispute relating to the quantum of Long Service 
Leave payments due to the Applicants. The parties, 
however, requested that the agreed calculations for the 
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outstanding long service leave payments to the Applicants 
be recorded in the following terms: 

1. D. Napier—Termination date 28 February 1993 
Commission calculated on last 3 months: 

• December 1992 $2,757.50 
• January 1993 $2,900.00 
• February 1993 NIL 

$5,657.50 
$5,657.50 divided by 13 (weeks 
in a quarter) = $435.19 
Service 1/4/80 to 28/2/93 = 12 
yrs 48 weeks = 11.2004 wks 
11.2004 weeks @ $586.53 
($30,50) per year) = $6,569.37 
Commission at $435.19 (average 
3 months) = $4,874.30 

$11,443.67 
Less payment made on 31/3/93 $9,121.52 

Balance Due: $2,322.15 
2. J. Skeet—^Termination date 28 February 1993 

Commission due calculated on last 3 months: 
• December 1992 $141.00 
• January 1993 $105.00 

$246.00 
$246.00 x 1/13 = $18.92 p.w. 
11.2667 wks @ $18.92 
per week = $213.17 

Balance Due: = $213.17 

R. LOVEGROVE 
CHAIRMAN 

Filed in the Office of the Registrar on 21 May 1993. 
J. CARRIGG 

REGISTRAR. 

SECTION 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Musicians' Union of Australia, Perth Branch (Union of 

Employees) 
and 

Western Australian Hotels and Hospitality Association 
Incorporated (Union of Employers. 

No. 1235 of 1991. 
COMMISSIONER S.A. KENNEDY. 

21 May 1993. 
Order. 

WHEREAS this is an application for an Order pursuant to 
section 23 of the Act; and 

Whereas this matter was the subject of conferences before 
the Commission on 28 October 1992, 13 December 1992 
and 9 March 1993; and 

Whereas the Applicant Union has now formally advised 
that it no longer wishes to proceed with this matter; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[U.S.] Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

EDITOR'S NOTE: Previous Reasons for Decision in this 
matter published (73 WAIG 392). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David James Ball 

and 
Tri Star Group Pty Ltd 

No. 308 of 1992. 
COMMISSIONER C.B. PARKS. 

11 May 1993. 
Reasons for Decision. 

THE COMMISSIONER: It is claimed by the applicant, Mr 
Ball, that he had been employed by the respondent and that 
during the period of such employment the respondent failed 
to allow him benefits that were due under his contract of 
employment. By way of a separate application. No. 853 of 
1992, subsequently joined to the application by order of the 
Commission, the Tri Star Group Pty Ltd (hereinafter 
referred to as Tri Star) sought an order that the application 
made by Mr Ball be dismissed, or alternatively, that the 
Commission refrain from further hearing and determining 
the matter. It was the extempore decision of the Commission 
(72 WAIG 1871), that the order be refused, and in addition, 
that the then current sitting be continued for the purpose of 
hearing the matters raised by application No. 308 of 1992. 

Immediately following the issuance of the extempore 
reasons, the agent for the respondent announced an intention 
to appeal the decision of the Commission and to withdraw 
from that hearing. The possible consequences of following 
such a course of action were raised by the Commission, 
however the advocate for the respondent withdrew. Thereaf- 
ter the Commission concluded that the circumstances were 
such that it should proceed to hear and determine the 
application notwithstanding the absence of the respondent. 
The case for the applicant was heard and the Commission 
reserved its decision. 

As foreshadowed by the advocate for the respondent, it 
appealed the extempore decision of the Commission (72 
WAIG 1871), which appeal. No. 955 of 1992 (72 WAIG 
2752), was subsequently dismissed by the Full Bench of this 
Commission. Thereafter the respondent applied to the 
Commission to be further heard in relation to application 
No. 308 of 1992. That application was refused by decision 
of the Commission (73 WAIG 392). 

It is for the foregoing reasons that the Commission has 
before it an application which is to be determined on the 
arguments for, and the testimony of, the applicant Mr Ball, 
and in addition, admissions of the respondent and docu- 
ments filed in the Registry of the Commission. 

The claims before the Commission were initiated by a 
Notice of Application, filed 9 March 1992, wherein the 
applicant states that he was employed by the respondent 
from 10 June 1991 to 28 February 1992, and claims that in 
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relation thereto he has not been allowed the following 
benefits— 

"1. WAGES 3/2/92—14/2/92 = $1060.0) NEXT 
2. WAGES 17/2/92—28/2/92 = $1060.0) NETT 
3. SUPERANNUATION 19 @ 

$115.39= $2192.41 
4. HOLIDAY PAY 2.926 weeks 

@ $530 = $1550.78 NETT 
5. BONUS 2% of $24763.20 = $494.26 GROSS 
6. COMPUTER USAGE 25 weeks 

@ $100/w = $2500 GROSS 
7. DISHONOUR FEE FOR RE- 

TURNED WAGES CHEQUE = $20" 
The Applicant subsequently elected not to proceed in 

relation to his claim for "Holiday Pay", as stated in item 4. 
A Notice of Answer and Counter Proposal filed in 

response to the aforementioned claims states— 
"The respondent denies and objects to the claim." 

In addition, the Notice of Answer and Counter Proposal 
also states that a detailed answer will be provided when 
further particulars are provided by the applicant in accor- 
dance with a request made by a letter dated 19 March 1992, 
a copy of which is attached to the Answer. That letter 
addressed to the applicant, so far as I believe it is relevant, 
states— 

"Mr David Ball 
11 Talbot Street 
KINGSLEY WA 6026 
Dear Sir 
RE: APPLICATION NO 308 OF 1992 
We acknowledge receipt of your letter of 12 March 
1992 and wish to clarify that the agreement reached 
on Wednesday 4 March 1992 was only for the 
payment of $1,060:00 being a fortnight's salary. No 
other arrangement was entered into and by our letter 
of 10 March 1992 it is reiterated that any further 
consideration of your statement of claims would 
require a great deal of thought. 
With this in mind and in order for us to clearly 
ascertain the substance of these claims we request 
that you provide the following information. In 
considering Application No 308 of 1992 specifically 
paragraph 13 of the Particulars of Claim can you 
provide:— 

1. Statement of every fact, matter, circum- 
stance, particular or thing relied upon  

2. Insofar as this evidence is written, identify all 
relevant documents and provide copies  

3. Insofar as this evidence is oral, identify the 
parties to all conversations said to comprise 
the evidence  

We also draw your attention to paragragh 11 of the 
Particulars of Claim wherein it is indicated that you 
were given immediate notice and we take this 
opportunity to remind you of the letter of resignation 
received from yourself dated 3 March 1992. 
WE would be pleased to receive the above informa- 
tion within twenty one days of the date of this letter 
for the matter to be properly considered and hopefully 
resolved without undue delay. 
Yours faithfully 

(Signed) Ann Spiro 
19th March 1992" 

Subsequent to the filing of the foregoing Answer, the 
respondent filed with the Commission a document titled 
Amended Notice of Answer and several attachments, 
identified as Schedules I, II and IIL 

The tenor of the Amended Notice of Answer is such that 
it denies that a contract relationship existed between the 
applicant and the respondent, but pleads in the alternative. 
That if such did exist, it was, where relevant, in accordance 

with the document which constitutes Schedule III. Schedule 
III is in the following terms— 

"AN AGREEMENT MADE THIS TENTH DAY OF 
JUNE 1991 
BETWEEN 
TP. Spiro (The Employer) on the one part AND 
David James Ball (The Employee) presently of 
11 Talbot Drive, Kingsley W.A. 6026. 
WHEREAS 
The Employee is willing to accept employment at the 
salary hereinafter set out subject to the terms and 
conditions hereinafter contained. 
1.0 Subject to the terms, conditions and agreements 

hereinafter contained, the Employer shall employ 
the Employee and the Employee shall serve the 
said Employer in the position to be designated 
'Manager' commencing on the Tenth day of 
June, One Thousand Nine Hundred and Ninety 
One. 

2.0 The Employee shall perform all duties as the 
Employer shall from time to time direct and 
without limiting the generality thereof such 
duties shall include:— 
2.1 Develop a business plan 
2.2 Implement performance objectives and 

quality control strategies 
2.3 Develop and implement costing guidelines 

for services to designated industries and 
companies 

2.4 Negotiate Agreements and contractual ar- 
rangements with Companies, Organisations 
and Consultants 

2.5 Provide consultancy services to industry 
2.6 Budget management 
2.7 Identify, develop and market diverse prod- 

ucts and services 
2.8 Manage the Company according to the 

principles of Total Quality Management 
3.0 CONDITIONS 

3.1 The Employee shall receive a base salary of 
$38,000.00 per annum which shall be paid 
fortnightly. The base salary shall be subject 
to review within six months of the com- 
mencement date and annually thereafter. In 
addition The Employee shall pay Superan- 
nuation for The Employee not exceeding 
$3,000.00 per annum and pay The Em- 
ployee a bonus at a rate of % of gross 
turnover. 

3.2 The Employer shall provide The Employee 
with a motor vehicle and shall pay all 
travelling expenses incurred in the course of 
the employment. Where The Employee is 
required to provide a motor vehicle from 
time to time. The Employer will pay The 
Employee $150.00 per week for the use of 
the motor vehicle and shall continue to pay 
all travelling expenses as indicated above. 

3.3 The Employer shall pay The Employees 
residential telephone rental and any tele- 
phone calls made on behalf of The Em- 
ployer. 

3.4 For the purpose of 'The Employment' The 
Employee is entitled to leave entitlements 
and allowances for the same respective 
duration and on the same terms and condi- 
tions to which an officer is entitled (within 
in the meaning of the expression) in the 
Public Authority Salaries Agreement. 

3.5 The ownership of any design, copyright, 
program or other intellectual property cre- 
ated by The Employee in the course of The 
Employment shall be the sole property of 
The Employer and The Employee will, at 
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the request and cost of The Employer 
execute such further documents and do so 
such further acts as shall be necessary for 
warranting and confirming The Employer's 
title hereto. 

3.6 The Employee shall not during the term of 
The Employment, save with the prior 
written consent of The Employer, engage 
directly or indirectly in any employment or 
business outside The Employment. 

3.7 This Agreement and The Employment may 
be terminated by either party giving 30 days 
written notice to the other. In addition any 
moneys due to The Employee either as 
salary or allowances will be paid to The 
Employee on termination of TTte Employ- 
ment 

IN WITNESS WHEREOF the parties hereto have 
executed the Agreement the day and year first 
hereinbefore written. 
Signed by The Employer Signed by the Em- 

ployee 
TP. SP1RO D. J. BALL 
MANAGING DIRECTOR 
in the presence of in the presence of 

It is apposite to record at this point that, at the time of 
hearing the joined application no. 853 of 1992, the 
respondent conceded that it had employed Mr Ball. Thus the 
attention of the Commission need by turned to focus on 
establishing the terms of the contract of employment. There 
are several matters raised within the Amended Notice of 
Answer which have not yet been highlighted by the 
Commission, but which will be addressed later in these 
Reasons. 

Mr Ball claims that the terms of his contract of 
employment were those expressed in Schedule III (supra), 
except that the employer party was the respondent, Tri Star 
Group Ply Ltd trading as Specialized Training Services, and 
a bonus rate of 2% of the gross turnover had been agreed 
in relation to Subclause 3.1 of clause 3.0, Conditions. 

Tendered to the Commission on behalf of the applicant 
is a document prepared in the same terms as Schedule III 
(supra), except that the employer party named therein is 
Tetijo Holdings Pty Ltd, trading as Specialized Training 
Services, and clause 3.0, Conditions, contains a reference to 
a bonus rate of 2% of the gross turnover (exhibit T1). A copy 
thereof is also identified as document "A" within Schedule 
II of the Amended Notice of Answer. It is not in dispute that 
the entity Tri Star Group Pty Ltd had formerly been known 
as Tetijo Holdings Pty Ltd. Neither of the documents, 
although prepared in the form of an agreement, is signed on 
behalf of the parties named therein. 

It is the testimony of Mr Ball that a Mr TP. Spiro 
discussed with him an employment proposal. That led to his 
acceptance of employment on terms negotiated between 
them. According to Mr Ball, he prepared an initial typed 
draft of the agreed terms, naming "TP. Spiro" as the 
employer party. Shortly thereafter he prepared two succes- 
sive drafts. He had become aware that the employing entity 
would be "Tetijo Holdings Pty Ltd", he says, and therefore 
he included that name in the third draft which he submitted 
to Mr Spiro. Mr Ball identified this latter draft as that 
exhibited to the Commission (exhibit Tl), and asserts that 
the bonus arrangement based on gross turnover, referred to 
in the earlier draft, had by that time been agreed at the rate 
of 2% and therefore this was also expressed in the last draft. 
He says he had sought 5% but had agreed to the 2% which 
had been offered by Mr Spiro. 

The Amended Notice of Answer denies that the draft 
agreement naming Tetijo Holdings Pty Ltd, and expressing 
a 2% bonus rate, had been presented to, or viewed by, a 
represenatative of the respondent. 

Exhibited to support Mr Ball's contention that the terms 
expressed in the later draft agreement reflect a prior oral 
agreement, were photocopies of hand written notes dated 
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18 April 1991 and 30 May 1991 (exhibits T3 and T4). The 
applicant asserts that these are notes written by Mr Spiro and 
provided to him after their meetings. Several notations 
contained in the photocopies were identified by Mr Ball as 
having been made by him. 

The aforementioned notes (exhibits T3 and T4) are 
included in the Amended Notice of Answer and identified 
as document "B" within Schedule II. 

Of these handwritten notes the Answer states— 
" The Respondent states that Document B of 

Schedule II has been amended and does not 
accurately reflect the notes that were taken by the 
representative of the Respondent. 
Again, such amendments have not, at any point in 
time during the Association of the Applicant with 
the Respondent, been presented or otherwise 
viewed by them. " 

Although this statement of Answer does not unequivo- 
cally admit that the primary notes are copies of the notes 
actually handwritten "by the representative of the Respon- 
dent", I am satisfied from the general tenor thereof that is 
what the statement conveys, together with the inference that 
"the amendments" to the notes are relevant to a considera- 
tion of the issues raised by the claims. 

It is submitted for the applicant that the hand written notes 
of Mr Spiro show; firstly that at a meeting on 18 April 1991, 
the employment position proposed for Mr Ball was that of 
"Manager" and the terms thereof would include "Salary + 
Base + Incentive Bonus"; and secondly, at a meeting on 30 
May 1991, these items were quantified and recorded as '' DB 
Salary $38000 + 2% + $150", that is "DB" referring to 
David Ball and, so far as the item is relevant to assessing 
the benefits claimed as due, a salary of $38000 per annum 
and an incentive bonus of 2% of the gross turnover of the 
business. 

Mr Ball testified that he commenced employment with 
the respondent in the position of Manager on 10 June 1991 
and began receiving a fortnightly salary of $1060.00 nett, 
which represents $38000.00 gross per annum. He says that 
on numerous occasions he experienced delays in the 
payment of his salary. At 3 March 1992 he had not been paid 
for the two fortnights ending 14 and 28 February 1992 and 
therefore, he says, upon being told payment of his salary 
would not be forthcoming before April 1992, he resigned 
with effect that day. Tendered to the Commission (exhibit 
T5) is a hand printed, unsigned resignation which Mr Ball 
says is a copy of that which he submitted to the respondent. 

Subsequent to his resignation, Mr Ball says he received 
a letter from the respondent, which he believes was dated 
10 March 1992, accompanied by a cheque drawn on that 
date for the sum of $1060.00. He says this represented part 
payment of the salary that he was owed. However that 
cheque was subsequently dishonoured by the bank, a notice 
of which he tendered (exhibit T6). 

Having considered the testimony of Mr Ball and 
considered the documentation either exhibited or filed in the 
Commission, together with the practice of the parties, I 
believe it probable that the draft agreement (exhibit Tl) 
represents, to the extent it states, terms of employment 
agreed between the applicant and Mr Spiro, acting on behalf 
of the respondent. 

I am satisfied that the handwritten notes (exhibits T4 and 
T5) were made by Mr Spiro. Mr Ball added notations thereto 
which he identified. These notations are in a different style 
of handwriting, they are clearly identifiable and do not 
detract from, or amend, the employment terms recorded by 
Mr Spiro. The notes dated 30 May 1991 logically indicate 
the progression of matters previously referred to in the 19 
April 1991 notes. Under the heading "Position", used in the 
earlier notes regarding the terms of employment, it is 
recorded— 

" TS & DB have typical contracts to be reviewed 
next meeting. 
DB ready 10 June 91 " 
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This item obviously refers to Mr T. Spiro and Mr D. Ball 
and that they had to hand typical employment contracts. I 
am of the view that the typical contracts referred to were the 
first two drafts which had been submitted by Mr Ball. The 
Amended Notice of Answer reveals that Mr Spiro possessed 
a draft (Schedule III) which made provision for a bonus rate 
to be included and be expressed as a percentage of turnover. 
At the 30 May 1991 meeting the incentive bonus was 
established at 2% and therefore that draft (Schedule III) 
obviously predated this meeting. The drafts were to be 
"reviewed". 2% is expressed as a rate without explanation 
or qualification and, according to Mr Ball, resulted from his 
claim for 5% of the gross turnover. 

It is axiomatic that a percentage rate provides the 
expression of a value which is calculable as a defined 
proportion of a given, or identifiable, principal. Thus, for the 
expression of 2% to have had any useful meaning, it had to 
relate to a principal acceptable to Messrs Spiro and Ball. 
That principal is not identified in the notes. Equally there 
is no recorded note which suggests that the concept proposed 
by Mr Ball, that is, a percentage of the gross turnover, was 
rejected. 

Had the proposed concept been rejected and some 
alternative concept agreed, I feel sure such would have been 
recorded by Mr Spiro. The absence of any such notation 
suggests that it was not needed. Mr Ball's proposed concept 
existed in a written form within the draft agreement 
(Schedule III) and therefore, if agreed to, did not require 
further recording except in relation to the percentage rate 
agreed on 30 May 1991. Mr Ball says his proposed concept 
was agreed. The foregoing analysis suggests that such was 
the case and therefore I have no reason to doubt his 
testimony. 

I am satisfied that when Mr Ball commenced employment 
on 10 June 1991, he did so on the basis that he would be 
paid a salary of $38000.00 per annum, plus an incentive 
bonus at a rate of 2% of the gross turnover. Mr Ball says 
that the annual salary entitled him to a payment of $ 1060.00 
nett per fortnight. A fortnightly salary of that monetary 
amount is confirmed as correct by a reference thereto in the 
letter from the respondent dated 19 March 1992 (supra). The 
text of this letter reveals that the respondent had. on 4 March 
1992, agreed to pay Mr Ball one fortnight's salary 
($1060.00), but did not accept various other claims which 
had been made by means of this application eg "wages for 
the period 17 February 1992 to 28 February 1992." It is 
indicated by the respondent that it had corresponded with 
the applicant on 10 March 1992. That letter, according to 
Mr Ball, was accompanied by a cheque of the same date for 
$1060.00, being salary for one fortnight. 

I am in no doubt that the payment of one fortnight's salary 
to Mr Ball, as referred to in Tri Star's letter dated 19 March 
1992, was forwarded to him by cheque on 10 March 1992. 
This letter challenges his salary claim in relation to the 
fortnight ended 28 February 1992, ie that which concluded 
immediately prior to the resignation of Mr Ball. Tri Star did 
not, however, challenge the claim Mr Ball made prior to 10 
March 1992; that is, he was also due payment of his salary 
for the previous fortnight ending 14 February 1992. 

It is therefore my view that the cheque issued on 10 March 
1992 was to effect the belated payment of the salary which 
had not been made in relation to the unchallenged fortnight. 
That cheque, the applicant says, has not been honoured. It 
is exhibited to the Commission, together with a bank 
Dishonour Advice (exhibit T6), and I am therefore satisfied 
that Mr Ball has not been paid his salary of $1060.00 for the 
fortnight ending 14 February 1992. 

Mr Ball has said he has also not received his salary of 
$1060.00 for the fortnight ended 28 February 1992. Tri Star, 
as already observed (supra), has not acceded to this claim. 
There is no doubt that Mr Ball worked for the respondent 
throughout the fortnight in question. Mr Bali was to have 
been paid fortnightly. That clearly was his entitlement. Such 
did not occur for two consecutive fortnights. He says he 
resigned because, having enquired, he had been informed 
that payment would not be forthcoming before April 1992. 

I have no reason to doubt this. Thus it is apparent that Tri 
Star failed to honour its undertaking to pay his salary, and 
at the intervals required by the contract of employment. That 
is such a fundamental breach that it entitled Mr Bali to 
terminate his relationship forthwith. His action does not 
effect his right to payment of the preceding fortnight. Mr 
Ball is therefore due the $1060.00 salary he claims for this 
period. 

In his written application, Mr Ball claims the reimburse- 
ment of a $20.00 bank fee he says was charged to him on 
the occasion that a previous salary cheque was dishonoured 
in August 1991. Tendered to the Commission (exhibit T2) 
is a bank statement as at 14 October 1991, for an account 
operated by Mr Ball. Therein is reflected a deposit of 
$1060.00 on 19 August 1991, a notation that a cheque for 
that amount was dishonoured on 21 August 1991 and the 
account debited that amount, plus a dishonour fee of $10.00. 
On 30 August 1991, the statement records a deposit of 
$2120.00 which Mr Ball says was payment of his fortnightly 
salary due at that time, plus payment for the fortnight when 
the cheque had been dishonoured. 

No additional dishonour fee has been shown to have been 
paid by Mr Ball and it is his evidence that none was charged 
to him in relation to the dishonoured cheque dated 10 March 
1992. 

This application is made pursuant to s.29(b)(ii) of the 
Industrial Relations Act 1979. The Commission is a body 
created and regulated by that Act. An application made 
pursuant to the foregoing section is limited to the matter of 
a benefit which an employee has not been allowed, but 
which is due to the employee according to his contract of 
service. The Commission is not a body with inherent 
jurisdiction and thus the remedy it may award is limited to 
.the benefit which has not been allowed. 

Mr Bail was generally paid by cheque. That method of 
payment is therefore to be viewed as a term of the 
employment relationship. The respondent was therefore 
obligated to provide payment of Mr Ball's salary by that 
method each fortnight. The salary payment due to the 
applicant on or about 19 August 1991 was not received when 
due. However such was received on or about 30 August 1991 
and therefore the respondent paid him the level of salary 
required. He did not. however, receive the benefit of that 
payment being made at the interval of time it was due, but 
no remedy is available on that account. A cheque is not legal 
tender but a promise to pay upon its presentation and thus 
a dishonoured cheque is a dishonoured promise, but that 
situation also cannot be remedied by the Commission. The 
bank fee charged to Mr Ball should not be borne by him 
because he has suffered as a consequence of the wrongful 
action by Tri Star. The fee, however, is a charge by the bank. 
It does not arise from Mr Ball's contract of employment or 
what salary related benefits Mr Ball did not receive in 
August 1991, therefore the Commission is not empowered 
to remedy this claim. 

It is claimed that the respondent has failed to pay Mr Ball 
$494.26 gross as an incentive bonus due to him as a benefit 
under his contract of employment. His application asserts 
that during the period of Mr Ball's employment, the gross 
turnover of Tri Star was $24763.20 and that he is therefore 
entitled to be paid 2% of that sum. 

The Commission has found that it was a term of Mr Ball's 
employment that he be paid 2% of the gross turnover. The 
term "gross turnover" has not been explained to have any 
other meaning than the total revenue received by the 
business. However, when addressing his claim Mr Ball 
testified that the turnover sum upon which he based his 
incentive bonus claim "(is) the gross turnover from certain 
contracts". Further the applicant says he knows the revenue 
generated by each contract because he was responsible for 
them and kept notations of that infonnation. When asked to 
inform the Commission what they were, he answered— 

" There was $1500 from three structured training 
programs. There was $500 from Rogers Contract- 
ing, $500 from De Rosa motors, $500 from 
Coromal caravans, $800 from Elka Furnishings, 
$2500 from Matrix Systems in Singapore and 
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$ 19,000-odd—1 can' t quite remember the $240.20- 
odd, I think it was, from Commonwealth Employ- 
ment Service for a labour market programs 
course. '' 

(Transcript p. 73) 
The stated contract revenues are not supported by the 

contempory diary notes said to have been made. Two 
amounts are imprecise. When all are totalled that sum 
exceeds the turnover upon which Mr Ball has based his 
claim. 

The significance of Mr Ball's reference to "certain 
contracts" is not known. It suggests that not all contract 
revenue is accumulated to determine the "gross turnover". 
The Commission was not made aware of whether the 
contracts named by the applicant are such "certain 
contracts", or whether it is a number of them which fall in 
this category. Whichever is the case, the testimony of Mr 
Ball does not confirm his written claim. It is because of this 
difference that I am not prepared to accept his testimony as 
accurate in the absence of supporting evidence. Therefore 
his claim that he was entitled to a $494.26 incentive bonus 
has not been established. 

A superannuation benefit of $2192.41 is claimed as not 
having been allowed to Mr Ball. This, it is said, arises 
because Tri Star agreed to pay Superannuation contributions 
on his behalf not exceeding $3000.00 per annum and such 
is therefore expressed as a term of the employment 
agreement (exhibit Tl). 

According to Mr Ball, he was personally contributing to 
two superannuation policies at the rate of $115.39 per 
fortnight when he commenced employment with the 
respondent. He says Mr Spiro agreed that such would be 
paid. No contributions were made on his behalf and, 
according to Mr Ball, when he asked why he was informed 
that Tri Star intended establishing a separate superannuation 
policy and that his situation would be accommodated. 

The superannuation term relied upon by the applicant is 
expressed in subclause 3.1 of clause 3.0, Conditions, of the 
draft employment agreement (exhibit Tl). It is expressed in 
the same terms within the earlier draft agreement (Schedule 
III). Tri Star possessed a copy of the proposed provision no 
later than 30 May 1991. No mention is recorded regarding 
the subject of superannuation in the notes of meetings held 
on 19 May and 30 May 1991 (exhibits T3 and T4). 
Notwithstanding that no support for his contention may be 
found in these notes, having heard and observed Mr Ball I 
do not doubt that the superannuation arrangement he claims 
existed, did exist. The Amended Notice of Answer for the 
respondent also, in my view, reveals a tacit acceptance of 
the terms of the draft agreement (Schedule III) formed in the 
contract of employment. 

Mr Ball says he has not received the superannuation 
contributions which he claims. They total less than $3000.00 
and they are therefore a benefit he was due but has not been 
allowed. 

The final claim of the applicant is that he is entitled to 
be paid by Tri Star for its usage of his personal computer 
and software. This claim is however easily disposed of. It 
is the testimony of Mr Ball that it was agreed with Mr Spiro 
that he provide the computer and software and that he would 
be recompensed for so doing. That I do not doubt. However, 
Mr Ball also says that no rate of recompense was 
established. There is no specified monetary benefit which 
forms a term of his contract. Thus no remedy is available 
to the Commission. 

Appearances: Mr KJ. Trainer appeared on behalf of the 
applicant. 

Mr P.O. Brunner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David James Ball 

and 
Tri Star Group Pty Ltd 

No. 308 of 1992. 
COMMISSIONER C.B. PARKS. 

21 May 1993. 
Order. 

HAVING heard Mr K.J. Trainer on behalf of the Applicant 
and initially Mr P.G. Brunner on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That Tri Star Group Pty Ltd pay David James Ball 
the sum of $4312.41 within 21 days of the date of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Phil John Bawden 

and 
Shell Carnarvon Truck Stop (R.L. & K.N. Johnson) 

No. 32 of 1993. 
Susan Cheryle Miniter 

and 
Shell Carnarvon Truck Stop (R.L. & K.N. Johnson) 

No. 33 of 1993. 
COMMISSIONER A.R. BEECH. 

4 June 1993. 
Reasons for Decision. 

THE COMMISSIONER: These are two applications pursu- 
ant to s.29(b)(ii) of the Act. The proceedings were heard in 
Geraldton and the parties represented themselves. Both 
applicants gave evidence under oath and an opportunity to 
cross-examine their evidence was given to the respondent 
and vice versa. 

Both applicants were employed by the respondent and in 
both cases the claim is to be paid "one sixth of nett profits 
at end of employment". TTte claim is opposed and a 
conference showed that agreement between the parties on 
the claim was not possible. 

I am satisfied that both applicants were employed by the 
Shell Carnarvon Truck Stop from the end of July 1992 until 
the 13 th November 1992, a period of four and a half months. 
The contract of employment between them was entered into 
at a time when the parties were good friends. It seems clear 
that the employment did not work out as either party 
anticipated. It is apparent from the manner in which all 
parties conducted themselves that there is much bitterness 
and acrimony now between them. 

In applications such as these the onus of proving the claim 
clearly lies on the applicants. The applicants maintain that 
it was agreed between the parties that "after all payments 
had been made and everything finalised, the profit would be 
split six ways". 

However, the applicants face a number of problems. The 
respondent denies that there was any such agreement. There 
was nothing put in writing at the time, it having been a 
"casual agreement between friends". There has been 
nothing put by either applicant which could allow the 
Commission to prefer their evidence over the evidence of 
the respondent. 
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Mr Bawden tendered a copy of two invoices which were 
said to relate to everyone's removal costs to Carnarvon, The 
invoices do show that that cost was divided six ways. But 
that of itself does not mean that there was any agreement 
that profits would be shared between them. Even if the 
Commission was to find that an agreement existed as 
described by Mr Bawden there is no indication that this was 
to occur at any particular time or that it would be payable 
upon termination if termination occurred at any time. 

In any event, there is not the slightest evidence that any 
profit has been made by the respondent. The applicants say 
that they do not have access to the necessary financial 
records of the respondent. However, as parties to proceed- 
ings in the Western Australian Industrial Relations Commis- 
sion, they had the right to require the production of those 
documents. That they did not exercise that right for whatever 
reason can only be a matter for them. 

I have no doubt that both applicants are genuine in their 
belief. However, sufficient must be produced to persuade the 
Commission that there was an entitlement pursuant to their 
contracts of service, that it has been denied to them and that 
the Commission should by order require the payment to 
them of that entitlement. There is simply nothing before the 
Commission which could allow such an order to be made. 

The respondent does concede that an agreement was 
reached to pay the applicants after twelve months' service 
an annual bonus based on the nett profit of the business 
ending the 30th June 1993 (Answer and Counter Proposal 
filed 12th February 1993). That circumstance has not 
occurred. 

Although Mr Bawden accuses Mr Johnson of not telling 
the truth, for the reasons given there is nothing before the 
Commission to allow it to reach that conclusion. On the 
manner in which the parties each presented their cases there 
is as much reason to believe one party as there is to believe 
the other. 

At best I am satisfied that some bonus arrangement was 
contemplated by the parties at the time they entered into 
their arrangement. The admission of the respondent is proof 
of that. However, I cannot conclude that that arrangement 
was certain or complete in the way alleged by the applicants. 
Even if the contrary was the case, in the absence of any 
information the Commission would not be in a position to 
require the respondent to pay a specific sum of money to 
each of them. 

For the above reasons these two applications will be 
determined by an order dismissing them. 

Appearances: The applicants appeared on their own 
behalf. 

Mr R. Johnson and Mrs K. Johnson appeared on behalf 
of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Phil John Bawden 

and 
Shell Carnarvon Truck Stop (R.L. & K.N. Johnson) 

No. 32 of 1993. 
COMMISSIONER A.R. BEECH. 

4 June 1993. 
Order. 

HAVING heard Mr P.J. Bawden on his own behalf as the 
Applicant and Mr R.L. Johnson and Mrs K.N. Johnson on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 
1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Susan Cheryle Miniter 

and 
Shell Carnarvon Truck Stop (R.L. & K.N. Johnson) 

No. 33 of 1993. 
COMMISSIONER A.R. BEECH. 

4 June 1993. 
Order. 

HAVING heard Ms S.C. Miniter on her own behalf as the 
Applicant and Mr R.L. Johnson and Mrs K.N. Johnson on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 
1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kingsley Owens 

and 
Swan Portland Cement Limited. 

No. 1603 of 1992. 
COMMISSIONER G.L. FIELDING. 

28 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: The incontroverted facts in this 
matter can be shortly stated as follows. The Applicant was 
employed by the Respondent in a variety of unskilled 
production classifications for approximately two years until 
he was summarily dismissed for misconduct on 9 December 
last. He was alleged to have returned to the Respondent's 
workplace on the preceding day during non-working hours 
to incite other production employees to stop work on 
fictitious grounds and to have refused to leave the site when 
asked to do so. His actions on that occasion were said to 
have been "unauthorised, disruptive and to have resulted in 
significant financial losses to the Respondent". 

The terms and conditions of the Applicant's employment 
were governed by the Cement and Lime Employees' (Swan 
Portland Cement Limited) Award, to which The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers ("the AWU") is the sole union party. In or about 
October last the Applicant, in common with many other 
employees whose employment was covered by that Award, 
resigned from the AWU and joined The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch ("the 
CMETU"). The Applicant was appointed the CMETU 
representative for his shift. Furthermore, at the time of his 
dismissal he claims to have been the acting CMETU shop 
steward for the Respondent's workplace while the shop 
steward, Mr Bennett, was on leave, having been appointed 
to that position by the convenor, Mr Bennett. Mr Bennett 
was a crane driver employed by the Respondent and whose 
employment was covered by an award to which the CMETU 
was a party. 

At or about the same time, the Respondent was anxious 
to introduce a continuous shift system into the hydration 
plant for the operators of that plant. It seems that a number 
of the affected employees opposed this change. The 
Applicant and officials of the CMETU attempted to discuss 
that matter with the Respondent on a number of occasions, 
but each time the Respondent intimated that it had no 
interest in talking to representatives of the CMETU about 
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the matter because the CMETU did not have industrial 
coverage over the employees affected by the proposal. The 
Respondent was, however, prepared to talk to the affected 
employees and to representatives of the AWU. 

By early December last, the position appears to have been 
reached where the AWU had consented to the introduction 
of the new shifts and the Respondent had resolved to 
introduce them with effect from on or about 9 December. 
However, because the four affected employees objected to 
the introduction of that change, the Respondent decided to 
maintain the status quo and refer the dispute to the Western 
Australian Industrial Relations Commission in accordance 
with the dispute settling procedures prescribed under Clause 
28 of the Award. Accordingly, on 8 December the two plant 
operators on the day were advised that the system would not 
be introduced pending determination by the Commission. 
The unchallenged evidence is that the plant operator rostered 
on afternoon shift was also advised to the same effect later 
that day. However, it appears that at about 4.00 p.m. on that 
day two plant operators advised the Applicant, who was then 
away from the workplace, that there was a rumour that the 
AWU had "done a deal" with the Respondent so that the 
shifts were to be introduced and that the employees would 
be stood down if they refused to work those shifts. The 
Applicant then relayed that information to an organiser for 
the CMETU, Mr Aitken, who had responsibility for 
attending to the needs of the CMETU's members employed 
at the Respondent's workplace. The Applicant alleges that 
Mr Aitken advised him to "pull the lads out" on a safety 
issue, namely that there was excessive noise and dust at the 
plant, and "that way they would get paid". The Applicant 
later rang the Respondent's shift production supervisor, Mr 
Alexander, to see if a letter had come from the Respondent's 
General Manager in answer to one he had written some days 
before complaining about the introduction of the new shift 
roster, but Mr Alexander was unable to locate the same. The 
Applicant told him not to worry as he would be coming to 
the workplace anyway. It is common ground that the 
Applicant was not rostered to work that day, but it is also 
common ground that he arrived at the site some time after 
7.00 p.m. on that night. What happened thereafter is the 
subject of conflicting evidence. 

The Applicant says that shortly after arriving at the 
workplace, he briefly spoke to Mr Alexander about the letter 
and then spoke to the plant operator to tell him that the 
CMETU was not happy with the noise levels and that the 
plant should be shut down. He claims that the operator 
agreed with this proposal and the basis for it. As a 
consequence, the Applicant went to Mr Alexander's office 
and told him that the plant had to be shut down because of 
the noise levels. Mr Alexander questioned the Applicant's 
authority to make such a claim and ordered the plant 
operator to keep the plant running. Further discussions 
between Mr Alexander and the Applicant ensued in the 
Respondent's canteen in the presence of a CMETU member 
representing crane drivers employed by the Respondent. 
Again the Applicant says his authority was questioned and 
pointed to a notice on the Respondent's notice board, 
apparently written by Mr Bennett, authorising him to act in 
his place and stead during his absence. It seems common 
ground that Mr Alexander rejected the claim that the plant 
was unsafe, or that it should be shut down. 

The Applicant says that he subsequently left the site to 
make a telephone call and when he returned Mr Alexander 
told him to leave the workplace. He says that he took Mr 
Alexander to be joking and ignored Mr Alexander's request. 
The Applicant went to the raw mill, apparently in the hope 
of speaking to one of the CMETU's shop stewards. Whilst 
there he was summoned to Mr Alexander's office and told 
that the police were there waiting for him. He went to the 
office where he was accused of being a trespasser and asked 
to leave by the police, which it seems he did without much 
ado. In the course of leaving, the Applicant says he was told 
by Mr Alexander that he was to be at a meeting at 8.00 a.m. 
the next morning with the Works Manager and says he 
replied that he would have to "decline the offer" as he had 
a vital dentist appointment to attend to. As the events 
transpired, he did not attend that meeting, but attended his 

dentist at the appointed time of 9.30 a.m. Thereafter he 
visited the CMETU office in Perth and subsequently 
attended an off-site meeting of some of the Respondent's 
employees regarding the attendance of police at the 
workplace during the preceding evening. Shortly before that 
meeting he had learnt to his horror that he had been 
dismissed for misconduct. 

The Respondent's version of the events surrounding the 
evening of 8 December are somewhat different. Mr 
Alexander says that when the Applicant rang him enquiring 
of the missing letter, there was no hint of what was to come. 
He says he next saw the Applicant at or about 7.45 p.m. 
when the Applicant walked into his office and said that he, 
the Applicant, had spoken to the operators and was ordering 
them to shut the plant down due to the noise and dust. Mr 
Alexander testified that he told the Applicant that he had no 
authority to do that, but the Applicant replied that he was 
exercising authority as the acting CMETU site convenor. Mr 
Alexander says that he told the operators not to shut the plant 
down. After a short break the meeting resumed in the 
Respondent's canteen where Mr Alexander again questioned 
why the plant was to be shut down and again queried the 
Applicant's authority, including the fact that he was not the 
relevant safety officer for the purposes of the workplace 
safety legislation. Mr Alexander says that the Applicant then 
ordered employees present to shut the plant down. Mr 
Alexander's response was to say that if anyone was to shut 
the plant down it was to be him not the Applicant. The 
Applicant rang Mr Remund, then the Respondent's Manager 
of Production and Quality Assurance, and the person with 
responsibility for the Respondent's industrial relations and 
who. it seems, was Mr Alexander's immediate superior. Mr 
Remund told Mr Alexander to discuss the matter with the 
operators and see if they were happy. Mr Alexander says that 
the operators told him that they did not consider the plant 
unsafe, but they were not going to operate it because it was 
"against union wishes". Thereafter, Mr Alexander rang the 
Works Manager, Mr Martlew, as he was routinely required 
to do, and reported the events as they had occurred to that 
time. The Applicant was apparently not then on site, having 
left to make some telephone calls, but returned before the 
telephone call was completed. The Works Manager asked 
Mr Alexander to tell the Applicant to leave the site 
immediately and to meet the Works Manager at 8.00 a.m. 
the next morning. Shortly afterwards, Mr Alexander asked 
the Applicant to leave, which he says the Applicant refused 
to do, saying words to the effect "what are you going to do 
about it?". Mr Alexander said that he indicated to the 
Applicant that he would call the police, but the Applicant 
went on into the plant. Subsequently the police were called 
and, in turn, the Applicant was summoned to Mr Alexan- 
der's office where the police were present. Mr Alexander 
says that the Applicant there admitted to the police that he 
had not been asked to come on to site by any of the operators 
or by his supervisor. As a result, he was asked to leave by 
the police. It is common ground that he left without further 
complaint. Mr Alexander says that as the Applicant left he 
told him that the Works Manager wanted to see him in his 
office at 8.00 a.m. Mr Alexander says that the Applicant 
thanked him and said words to the effect that "I decline the 
offer". Mr Alexander says he replied by telling the 
Applicant that it was important and he should be there. Mr 
Alexander says that the Applicant replied saying words to 
the effect "no thank you, 1 have an appointment and won't 
be there". 

When the Applicant failed to attend the meeting, it 
appears he was summarily dismissed. Attempts to serve him 
personally with a letter advising of his dismissal, both at his 
home address and then at the off site meeting, proved 
fruitless. The Applicant now claims the dismissal was unfair 
and seeks reinstatement. In short, he argues that he did not 
wilfully defy Mr Alexander regarding his direction to leave 
the workplace. The Applicant says that he genuinely thought 
Mr Alexander was joking because there had previously been 
no indication that he was doing anything wrong and in the 
past the Respondent had not objected to the presence of 
union officials to deal with industrial matters, even when it 
involved industrial action. Furthermore, it is said on the 
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Applicant's behalf that he was carrying out instructions from 
the CMETU in the genuine belief that there was a real safety 
problem. Even if the CMETU was misguided about that 
(which the Applicant does not concede), it was not 
reasonable to visit the sins of the CMETU on to the 
Applicant. Moreover, it is argued that the act of dismissal 
was itself defective because the Applicant was not given a 
fair opportunity to explain his conduct, he having earlier said 
that he was unable to attend the meeting with Mr Martlew 
because of a longstanding dental appointment, nor was he 
given any warning that his conduct was likely to lead to 
termination as, on the authority of Robe River Iron 
Associates v. The Construction, Mining and Energy Work- 
ers' Union of Australia—Western Australian Branch (1989) 
69 WAIG 1027 and, more recently, Candelaria v. Avel Pty 
Ltd trading as Time Zone (1992) 72 WAIG 1367, was 
required. 

To a large degree, the outcome of this matter depends 
upon the facts as they occurred on the evening of 8 
December last. I have not the slightest doubt that where the 
evidence of the Applicant conflicts with that of Mr 
Alexander that the evidence of the latter is the most credible. 
Mr Alexander impressed me as having a good and clear 
understanding of the events as they occurred. Any appear- 
ance of confusion on his part was more attributable to the 
manner in which the evidence was led, rather than to any 
misunderstanding on his part. Likewise, I accept the 
evidence of Mr Remund as being accurate and reliable, 
although he was not present on the evening which gave rise 
to the Applicant's termination. Certainly where his evidence 
conflicts with that of the Applicant and Mr Bennett, I have 
no doubt that his evidence is the most reliable. Indeed, he 
impressed, as the Applicant's agent acknowledged, as being 
a person concerned for the welfare of the employees as much 
as for the wellbeing of the Respondent. In particular, I have 
not the slightest doubt that he made it plain to the Applicant 
and to Mr Bennett, as well as to other officials of the 
CMETU that, unless and until the CMETU obtained 
industrial coverage for the plant operators, the Respondent 
was not interested in dealing with the CMETU regarding 
matters affecting the plant operators. In this respect it is 
relevant to observe that in the absence of any provision in 
an award or industrial agreement to the contrary, an 
employer is not obliged to recognise any workplace 
representative the employees may choose (see: Western 
Australian Amalgamated Society of Railway Employees 
Union of Workers v. Western Australian Government 
Railways Commission (1966) 46 WAIG 898). Although the 
Industrial Relations Act 1979 clearly gives unions a role in 
the settlement and prevention of industrial disputes, that role 
is limited to industrial matters affecting persons eligible for 
membership of any given union (see: section 29(a) and see 
too: sections 6(e) and 55(5)). In this case, it seems to be 
accepted that the CMETU did not have constitutional 
coverage for the persons to whom the Applicant directed his 
attention, certainly the CMETU did not have industrial 
coverage for those persons. 

There is conflict in the evidence between the Applicant 
and the CMETU's organiser, Mr Aitken, particularly as to 
the nature of the instructions given by Mr Aitken to the 
Applicant regarding the alleged safety problems at the 
workplace. I have no doubt that in this respect the 
Applicant's evidence is to be preferred. I accept that the 
Applicant was told, as he said, that Mr Aitken instructed him 
to "pull the lads out" on a safety issue so that they could 
get paid. I unhesitatingly reject Mr Aitken's claim to have 
merely told the Applicant to tell the employees of their 
rights, that is that they could stop work on a safety ground 
because of noise levels. It is clear from copies of minutes 
of meetings and from correspondence tendered in evidence 
that Mr Aitken had little regard for the Respondent and he 
impressed me as being a person more likely to issue the kind 
of instruction which the Applicant said he did, than the kind 
of instruction he claims to have given to the Applicant. A 
minute of a meeting held on 6 November which, as 1 find, 
accurately records the outcome of that meeting suggesting 
that Mr Aitken had indicated that he would not abide by the 
Respondent's instructions to interview employees covered 

by the Engine Drivers' Award only once a week, as that 
Award required. He would continue to visit the site without 
management's approval, claiming to have a letter from the 
Police Commissioner giving him unrestricted access to 
industrial sites. 

I am quite satisfied and find that, contrary to the 
Applicant's claim, he did in fact order Mr Alexander, and 
then the plant operator, to shut the plant down. Furthermore, 
I do not accept the position to be that he took such action 
because the operators instructed him to do so. Rather, I 
consider the probabilities to be that they went along with 
that request because of his perceived position within the 
CMETU. On the Applicant's own evidence, when he was 
initially contacted by the plant operators, it was not because 
of any concern regarding safety matters, but because of their 
concern about the imminent change in shift rosters. There 
appears to have been no suggestion of safety problems until 
he contacted Mr Aitken. I have not the slightest doubt that 
the Applicant carried out Mr Aitken's instructions to the 
letter and ordered the employees to stop work and, 
furthermore, did so in Mr Alexander's presence. The claim 
by Mr Keogh, agent for the Applicant in these proceedings, 
that it was Mr Alexander who actually ordered the 
shutdown, is quite misleading. Mr Alexander did that only 
when it was inevitable that the employees were going to shut 
the plant down and in order to ensure that the plant was shut 
down in an orderly manner. 

Furthermore, I do not accept that the Applicant went on 
to the workplace believing there to be a genuine safety 
dispute, as was suggested on his behalf. It is clear from the 
evidence that he had discussions with Mr Aitken earlier in 
the day about industrial matters affecting the workplace, but 
as he admits there was no indication of safety problems 
being discussed on that occasion. Certainly the Applicant 
did not raise any such problems with Mr Aitken, nor is there 
evidence of the employees in the workplace having raised 
the matter with the Applicant. Likewise, I do not accept that 
his request to the employees to stop work was based on any 
genuinely held belief that there was a safety problem. 
Indeed, on his own admission, he was told by Mr Aitken to 
"pull the lads out" on that basis "so that they could get 
paid". I have no doubt that the real reason for the 
Applicant's action, which on his own admission he took at 
great domestic inconvenience, was to thwart any attempt by 
the Respondent to introduce shift work rather than to 
overcome any perceived safety problems. 

In addition, I am satisfied and find that the Applicant did 
indeed wilfully refuse to leave the workplace when told to 
do so. I do not accept that the Applicant regarded Mr 
Alexander's request that he leave the workplace as being a 
jocular request. Such conclusion is not consistent with the 
events to that time, nor entirely consistent with the 
Applicant's admission that he said to Mr Alexander words 
to the effect "how are you going to do it, physically?". I 
accept the position to be, as Mr Alexander has testified, that 
the Applicant told him he was not going to leave and in so 
doing asked Mr Alexander in an obstinate manner what he 
was going to do about it. Such an attitude would be 
consistent with his belief that he had authority as the 
CMETU's acting shop steward or convenor to order people 
to stop work. It may be, as Mr Keogh asserts, that in the 
initial stages the Applicant had no reason to believe that he 
ought to be off the premises, but having been asked to leave 
he ought then to have gone. An employee is not entitled to 
remain on his employer's property without the employer's 
consent (see: City and Hackney Health Authority v. National 
Union of Public Employees and Others (1985) IRLR 252). 

In the circumstances, I am satisfied and find that the 
Applicant conducted himself in such a way as to repudiate 
the very foundation of his contract of employment, thereby 
justifying the Respondent terminating his contract summa- 
rily. He not only ignored a request to leave the premises 
from a person known by him to be a person in authority, but 
did so in a manner which, as I find, was insubordinate. 
Moreover, he purported to override that person's authority 
by directing his colleagues to shut down a plant in the face 
of direction from the supervisor that it was not to be shut 
down. 
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The Applicant apparently took the view that as a union 
representative he had a right to treat his employer with 
ignore. Plainly, his rights as a workplace union representa- 
tive are subordinate to his duties and obligations as an 
employee. As pointed out by the Commission in Western 
Australian Amalgamated Society of Railway Employees 
Union of Workers v. Western Australian Government 
Railways Commission (supra) at 899 the obligations of an 
employee under his contract of employment are not altered 
by him being elected a workplace representative of other 
employees. Such an employee must carry out his representa- 
tive activities in a way which does not impinge upon his 
duties and obligations under his contract of employment (see 
too: The Western Australian Carpenters, Joiners, Bricklay- 
ers and Stoneworkers Industrial Union of Workers v. John 
Holland Constructions Pty Ltd (1970) 50 WAIG 472, 473). 

Thus, even if the Applicant was simply carrying out union 
directives, as he was said to be, there is no sound basis for 
the proposition that he is thereby immune from the 
consequences of his conduct. He cannot go about the 
workplace in defiance of his obligations as an employee 
merely because he is carrying out the instructions of a union 
official. Moreover, a workplace representative is not merely 
a mouthpiece for the people he represents, but has a duty to 
do all within his power to prevent employees resorting to 
direct action by the members whom he represents (see: Re 
Dispute at B.H.P. Co. Ltd Steel Works, Newcastle (No. 2) 
(1961) AR (NSW) 48, 67). Although industrial action of 
itself will not often give rise to misconduct justifying 
summary dismissal, it may well do so when it is capricious, 
as Macken J mentioned in Australasian Meat Industry 
Employees' Union, Newcastle and Northern Branch v. 
Maitland Abattoir Pty Ltd (1986) 15 IR 85. Thus, a shop 
steward who engages in "non-constructive militancy" or 
who is otherwise "unreasonable, unco-operative, or irre- 
sponsible" may well be dismissed justifiably from his 
employment (see: The Construction, Mining and Energy 
Workers Union of Australia—Western Australian Branch v. 
High Quality Brickwork (1990) 70 WAIG 4170, 4172). 

There is really no other description for the Applicant's 
conduct than that it was capricious. He came to the 
workplace, as I find, not at the request of the employees 
whom he purported to represent, but on the instructions of 
a union convenor to incite the employees to stop work over 
an issue which was little more than a ruse to recover a 
payment which was not likely to be recovered if the real 
matter of concern to the employees had been relied upon. 
Moreover, he directed the employees to stop work when, as 
he knew, the Respondent had already arranged meetings to 
discuss the real matter of concern, the pending shift changes, 
if need be in the Industrial Relations Commission, and that 
in the meantime the status quo would be maintained. On his 
own admission, he was well aware of those arrangements, 
at least by early on 8 December and, indeed, claims to have 
been relieved somewhat that that was the case. Although the 
evidence clearly suggests that the Applicant had in the past 
not been reluctant to take up the cause of his colleagues with 
the Respondent in regard to industrial matters, for some 
reason best known to himself, on this occasion he chose to 
act on rumours, which were contrary to what he had been 
advised by the Respondent, without in any way seeking to 
verify the veracity of those rumours with the Respondent. 
If the Applicant chooses without question to accept the word 
of his fellow employees, as he said he did on this occasion, 
he must do so at his peril. 

I do not accept that the Applicant is as innocent or as 
ignorant of industrial relations procedures as he claimed. He 
had previously written to the Respondent advising it to 
follow the dispute procedures in place regarding its refusal 
to recognise the CMETU as representing the plant operators. 
On another occasion he accused the Respondent of ignoring 
recommendations of the Commission. On his own evidence 
he had been a principal participant in previous industrial 
disputes affecting the Respondent. He was a key participant 
in the campaign to prevent the shift changes being 
implemented. It is clear that he was not an unwilling 
participant in the events which ultimately led to his 
dismissal. 

It is said that the dismissal was flawed because the 
Applicant was given no opportunity to put his case to the 
Respondent. In my view, he rejected that opportunity. 
Again, I accept the evidence of Mr Alexander that he 
indicated to the Applicant that it was important that the 
Applicant attend the meeting, although he gave no indica- 
tion of its purpose. The Applicant acknowledged in his 
evidence that he presumed the meeting would be about the 
events of the evening in question, although he did not accept 
that it was likely that his dismissal was to be discussed 
thereat. I have little doubt, on the evidence, that the 
Applicant treated the request with disdain. On his own 
admission he referred to it being an "offer", which clearly 
it was not Although I accept that he indicated to Mr 
Alexander that he had another appointment, I have grave 
doubts that he indicated that it was a dentist appointment. 
The Applicant called a witness, who testified, amongst other 
things, that he heard the Applicant tell Mr Alexander that 
he had a dentist appointment, but in the face of Mr 
Alexander's evidence, I am inclined to the view that he 
might be mistaken about that. However, there is no 
suggestion that the Applicant indicated to Mr Alexander that 
the dental appointment clashed with the meeting, nor does 
he appear to have attempted to make other arrangements. 
Rather, consistent with his attitude earlier in the evening, he 
appears to have been dismissive of the Respondent's 
authority over him. At the very least he appears to have 
treated the command in a most cavalier manner, as is clear 
from his evidence, indicating that he had more important 
domestic matters to attend to. 

Desirable though it may be, it is not essential that an 
employee always be given an opportunity to explain his 
conduct as a condition precedent to a fair dismissal (see: 
Shire of Esperance v. Mouritz (1991) 71 WAIG 891). On 
this occasion as I find, the Applicant failed to explain fully 
why he could not or would not attend the meeting and in the 
circumstances particularly given his somewhat off-hand 
attitude to the meeting expressed the previous evening it is 
perhaps not surprising that the Respondent acted in his 
absence. Moreover, on the version the Applicant has put to 
the Commission regarding the events of the evening in 
question, it is very difficult to see how his cause could have 
been advanced much by any further meetings. His failure to 
attend that meeting is not listed as a principal reason for his 
dismissal. Instead his absence from that meeting was merely 
noted by the Respondent. The conduct complained of by the 
Respondent occurred before the meeting. 

The claim that his dismissal was defective because of the 
absence of any warning is, in my view, baseless. Warnings 
are apposite in cases where performance or suitability is in 
issue, as was the case in the Robe River Case (supra) and 
in the Time Zone Case (supra). A warning is not necessary 
in every case, particularly in those cases where the employee 
is guilty of misconduct, going to the root of his contract of 
employment, as I am satisfied was the case on this occasion 
(see: Margio v. Fremantle Arts Centre Press (1990) 70 
WAIG 2559, 2563). 

For the foregoing reasons, I am far from convinced that 
the Applicant was unfairly dismissed. The application will 
therefore be dismissed. 

Appearances: Mr M. Keogh on behalf of the Applicant 

Mr A.C. Tomlinson on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kingsley Owens 

and 
Swan Portland Cement Limited. 

(No. 1603 of 1992. 
COMMISSIONER G.L. FIELDING. 

28 May 1993. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr A.C. Tomlinson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Frederick John Read 

and 
Arimco Mining Pty Ltd. 

No. 40 of 1993. 
COMMISSIONER J.F. GREGOR 

3 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 13th day of January 1993 
Frederick John Read (the Applicant) made application for 
orders pursuant to Section 29 of the Industrial Relations Act 
1979 (the Act) that he be reinstated to a position which had 
been held by him as a truck driver with Arimco Mining Pty 
Ltd (the Respondent) up until the 11th of January 1993, 
when he had been dismissed by a notice of termination over 
the signature of P. W. Faulkner the Administration 
Superintendent of the Respondent, the said notice being 
served upon him on the 11th of January 1993. By his 
application the Applicant asserts that the action of the 
Respondent was unfair. 

The Applicant was employed by the Respondent at its 
Gidgee Gold Mine operation on the 7th of March 1992 as 
a casual truck driver. His employment was regulated by the 
terms and conditions in the Gold Mining Consolidated 
Award, 1980. On the 13th of June 1992 he completed what 
was said to be a probationary period and he was thereafter 
regarded as what is known in the industry as a permanent 
employee. 

The Applicant appeared on his own behalf. He told the 
Commission that he was an experienced truck driver, having 
worked for a number of employers in the gold mining 
industry for a total of three and a half years. He took up 
employment with the Respondent in March 1992. He served 
out a probationary period of three months. During the period 
of probation he says that no questions ever arose concerning 
his conduct or his employment contract. He first gave 
evidence that he had not received any warnings on his 
conduct or work performance at that time however he later 
admitted that he had received some warnings; one from his 
supervisor Mr Lambert who also gave evidence later in the 
proceedings. The Applicant alleged that the Supervisor, in 
giving him a warning, threatened to sack him. He alleged 
that the supervisor had said to him on the occasion of the 
last warning that if he did anything wrong, 'just a little thing 
no matter how minor', he was going to get the sack. The 
Applicant gave evidence about his impressions of the road 
conditions in the Gidgee Mine pit. He said that there was 
too much water put on the down ramp. This caused 

difficulties for the truck drivers. He alleged that a number 
of employees had collisions with the walls of the pit but 
none of them had been dismissed. It was his evidence that 
on each occasion he received a warning from a supervisor 
he had previously had discussions with the supervisor when 
he had been threatened with a warning. On each of those 
occasions the supervisor was affected by alcohol. 

By reference to calendars showing the days of his 
commute cycles (Exhibit Rl) the Applicant sought to 
demonstrate the coincidence of the warnings with him being 
supervised by Mr Lambert the supervisor in question. In 
cross examination the Applicant admitted that he had 
received verbal warnings for pushing over a laser but he 
claimed the laser was in the wrong place and therefore 
whether he should have got the warning or not was, in his 
view, debatable. However, he agreed with Mr Smith, who 
appeared for the Respondent, that the warnings had been 
given. It was his firm position though that the warnings were 
inappropriate; that when he was accused of going too fast 
on one occasion he could not have been doing so because 
a water cart operator was in front of his truck. He said the 
question of water on the road and ramps had been brought 
up at a number of safety meetings and it was not fair of the 
Respondent to suggest in response that it was the responsi- 
bility of drivers to drive to the conditions of the road. 

The position for the Respondent reflects a different view 
of the facts in the matter. According to Mr Smith a chain 
of events commenced on the 16th of August 1992 when the 
Applicant, while driving an 85 tonne dump truck, pushed 
over a laser level. On the 19th of August 1992 he was seen 
or admitted not to be wearing a seatbelt while driving his 
truck. He was cautioned on the 20th of August 1992 about 
those incidents and a note was placed on his file (Exhibit 
PI). The matters were raised with the Applicant by the Mine 
Superintendent. According to Exhibit PI the Applicant had 
assured the Mine Superintendent that he would wear a 
seatbelt at all times while operating any vehicle and would 
be more careful and observant when operating equipment 
around other objects. He was told that his performance 
would be monitored over the next three months. 

On the 21st of October 1992 the Applicant was involved 
in another incident in which it is alleged he lost control of 
the truck he was driving. It was reported by Steve Lambert, 
the Mining Engineer, that the Applicant had been involved 
in an incident in the pit where he lost control of the truck 
which came to rest blocking access to the ramps between 
RL 465 and 462 in the Kingfisher pit. The incident site was 
inspected. The Applicant was replaced with another man on 
the truck and was instructed to fill out an incident report. 
At that time there was a discussion with the Applicant 
during which he admitted he was going too fast. In his own 
evidence the Applicant denied making such an admission. 
The supervisors discussed the issue and at 12.15pm the 
Applicant approached Steve Lambert and told him that he 
had done nothing wrong, the problem was that the ramp had 
been over watered. A further investigation was undertaken 
at 12.45pm and as a result of that and further discussions 
with the Applicant it was decided his conduct and 
explanation was less than satisfactory. He was told in future 
he was to drive to road conditions and that in the light of 
his admissions he would receive a written warning. He was 
also told that a repeat of the incident could lead to his 
dismissal. It is claimed that at that time the Applicant 
became agitated and stated that if he received such a warning 
he would give a copy to appropriate Government depart- 
ments and would have his solicitor take action. On the 
following day the proposed written warning which had been 
discussed with the Applicant on the previous day was issued 
to him. He was told that the warning would be placed on file. 

Another incident occurred on the 10th of January 1993 
when Mr Lambert attempted to issue the Applicant with a 
warning involving an incident where he allegedly failed to 
give way to a loaded truck coming up a ramp. The Applicant 
had denied that in the circumstances he had done anything 
wrong but the investigations of the pit supervisor, according 
to the Acting Mine Superintendent at least, did not verify 
that. The opinions of other truck drivers also did not support 
the Applicant's position. The Applicant was reminded that 
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he had received a verbal warning for failing to wear a 
seatbelt and for running over a laser. All these things were 
raised with the Applicant at 7.00am in the morning and it 
was the intention of the Respondent to issue a further written 
warning however, apparently the Applicant refused to 
accept the warning and handed the letter of warning back 
to the company officers involved. He made further allega- 
tions at that time concerning actions he might take against 
the company in retaliation. Having considered all of these 
issues the Mine Superintendent decided to issue a letter of 
termination (Exhibit P4). That letter drew to the Applicant's 
attention the company's complaints about him and also his 
conduct when officers attempted to hand a written warning 
to him. It was decided that in view of what the company 
regarded as a threatening, abusive attitude towards its 
supervisors and the continued careless driving after being 
spoken to during the morning, there was no alternative but 
to effect dismissal. This was done by the letter signed by the 
Administration Superintendent dated the 11th of January 
1993 (Exhibit P5). 

The Commission heard evidence on behalf of the 
Respondent from Mr S. Lambert. He related in detail the 
incidents in which he had been involved with the Applicant. 
He also indicated that he had been in a situation where he 
had received a warning from the Respondent because of 
alcohol consumption. The circumstances were that it 
appeared that some workers on the job may have been 
drinking and the Mine Superintendent indicated that he 
would breath test them for alcohol. Mr Lambert offered 
himself for test as he had been drinking with the men. A 
breath test was done on him. The result of that test indicated 
alcohol but at a level below any statutory limit. He 
nevertheless removed himself from duty. At that time he was 
formally warned about his responsibilities and his conduct. 
He was clear in his evidence that he had not threatened the 
Applicant in the way that the Applicant alleged. He had 
certainly indicated to him dissatisfaction with the way that 
he was conducting himself and had said to him that his job 
was at risk. 

The Commission also heard evidence from Mr T.J. Gooch 
who is the Mine Manager. He related his involvement with 
the Applicant. He had noted that there had been disciplinary 
procedures ongoing and contrary to his usual policy he 
decided to discuss those incidents with the supervisor 
concerned and the Applicant. After that discussion he was 
in full agreement with the disciplinary procedures but he had 
a one on one discussion with the Applicant to try and 
counsel him into a method of operation which was suitable 
to the Respondent. 

The Mine Manager developed the view that the Applicant 
had an attitude that was anti authority and discipline and that 
was a difficulty. He admitted that the Applicant did claim 
that he was being victimised but Mr Gooch could find no 
basis for that allegation. There seemed to be no evidence in 
support of it. In Mr Gooch's view the Applicant seemed to 
jump around from reason to reason and the conversation was 
not achieving very much. Ultimately, although he listened 
to what was said, he was unable to see any foundation for 
the allegations. 

Mr Gooch gave further evidence about the conditions 
under which the work is conducted at Gidgee and in the 
mining industry. He said that the conditions at Gidgee were 
no different to those generally encountered in open pit 
mining and it was a drivers responsibility to take into 
account and drive to the conditions. In his view the warnings 
which were given to the Applicant had been justified. He 
went on to say that the Respondent has no hard and set 
policy on warnings and discipline. It adopts a flexible 
approach and judges each case on its merits. Mr Gooch was 
sure that in the case of the Applicant the Respondent 
followed a very common procedure in the mining industry 
to give a verbal warning and 'a talking to', as it were. 
Documentation of the events was filed and the Applicant 
finally warned about the unsatisfactory occurrences. Mr 
Gooch also gave evidence about contacts that he received 
from the Mines Department following upon complaints 
made by the Applicant. The mining operations were later 

subject to a detailed inspection by the Mines Inspector and 
there were no adverse findings as a result of that. 

The case law in matters such as these is well known. It 
is clear that the onus rests upon an applicant to demonstrate 
on the balance of probabilities that a dismissal claimed to 
be unfair was so. The nature of misconduct has been defined 
in Laws v. London Chronicle (Indicator Newspapers) Ltd 
(1959) 2 ALL ER 285 at 287 and 289 wherein the dicta, as 
I understand it, is that not any misconduct justifies summary 
dismissal. It must be such to amount to a rejection of the 
basis of the contract of employment. In Undercliffe Nursing 
Home v. Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous Workers, 
WA Branch (1985) 64 WAIG 385 (Undercliffe Case) it is 
clear that there is authority for the proposition that the 
reinstatement power is to be exercised only where it has 
been proved that the employers' action in dismissing the 
employee was harsh or unjust in relation to that employee. 
Further the Commission is only to interfere where it is 
necessary to protect the employee against an unfair or unjust 
exercise of the employers right of dismissal. These 
propositions have been restated with approval by the 
Industrial Appeal Court in cases subsequent to the Under- 
cliffe Case (op fit). Amalgamated Metal Workers' and 
Shipwrights Union v. Robe River Iron Associates (1989) 69 
WAIG 985 and Shire of Esperance v. Mouritz (1991) 71 
WAIG 891 are but two examples. 

I turn now to my analysis of these matters. First, my 
impression of the witness evidence. The Applicant im- 
pressed as a sincere man however I found his evidence hard 
to follow. He made various claims about warnings he said 
he had not received. Later he admitted that he had received 
warnings. Obviously he placed the warnings he had been 
given in a category of his own and if he did not agree with 
them he regarded them as not having been given. It was only 
when they were brought to his attention in the examination 
in chief, which in effect was conducted by the Commission, 
and later in cross examination by Mr Smith, that he was 
prepared to accept that these warnings had been given. It is 
clear, too, that the Applicant had a mind set about the 
reasons for the decision of the employer to terminate his 
services. He did not accept that part of the reasons for the 
decision were his conduct after his final warning. In his 
focus upon what he thought to be his situation and upon his 
rights there was a failure by him to present cogent evidence 
of matters which are relevant to determination of this case. 
In making this comment I do not imply any criticism of the 
Applicant. He was unrepresented in the proceedings. He 
made the best effort he could to present his case and I must 
add that in the presentation of it he received cooperation 
from the Respondent's advocate who consented to the 
Commission taking the Applicant through the formal parts 
of his evidence. 

There were two witnesses called by the Respondent. The 
first was Mr Lambert. He had a good recall of the details 
of the incidents involving himself and the Applicant. He was 
precise in his memory as to what he said to the Applicant 
and when and where the conversations took place. He was 
straight forward concerning warnings which had been 
received by him from the Respondent after he had returned 
a positive breath test. I see no reason to disbelieve that he 
was the person who initiated the breath test by drawing his 
own situation to the attention of the Respondent's senior 
officer involved. As for Mr Gooch, he gave evidence of his 
contact with the Applicant and his company's policy. I see 
his evidence as being open and frank. In the circumstances 
I conclude that the evidence of the witnesses of the 
Respondent is more reliable than the evidence of the 
Applicant because it is more cogent and particularly, I must 
say, because there is corroboration between the evidence of 
Mr Gooch and Mr Lambert. Therefore where there are 
differences between the evidence of the parties I am inclined 
to the view that I should accept the evidence presented on 
the behalf of the Respondent. 

The fundamental underpinning for the Applicant's posi- 
tion is that he received warnings which were not justified 
from a person who was motivated to give those warnings 
because he was under the influence of alcohol. That is the 
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inference of the Applicant's allegations. If one examines the 
warnings that were given it can be seen that on the test of 
who was involved in the incidents that claim of bias on the 
part of Mr Lambert has no factual underpinning. It is also 
clear from the witness's own evidence that he cast a different 
light upon the incidents to his employer. For instance he was 
inclined to dismiss the incident where his truck came in 
contact with an expensive laser instrument on the basis that 
the laser perhaps should not have been where it was. He had 
the same sort of attitude to the warnings about his conduct 
on the haul road when he stopped his vehicle and when 
another vehicle was forced to take evasive action. In all of 
these incidents he was inclined to brush them aside as, in 
his view, being without substance. An examination of the 
facts in the matter supported by the contemporary paper- 
work which was issued at the various times does not support 
the Applicant's view point. He is obviously a man who, in 
his own mind, believes that he has certain rights, and he 
certainly has, however I am inclined to accept the evidence 
of the Respondent that his pursuit of those rights overrode 
his clear thinking about the incidents in which he had been 
involved in. 

The fact of the matter was that even after the final warning 
the Applicant had not been dismissed from his employment. 
It is only through his conduct at the time in refusing to 
accept the written warning that the Respondent decided that 
in all of the circumstances it must take further action. When 
it decided to take further action it was entitled to consider 
the whole of the employee's work history. This is clear from 
the dicta in John Lysaght (Aust.) Ltd v. F.I.A. re York 
Industrial Commission (Sheppard, J) AILR 6 October 1972 
517 (Lysaght Case). In this case it was found by His Honour 
that while a company may waive some particular acts which 
would otherwise justify dismissal at the time, the act of 
misconduct however does not disappear and become 
irrelevant in the face of further misconduct. That conduct 
remains and makes up the continuing history and record of 
service and that record is always available to refer to for the 
purpose of considering continued employment. In the 
Lysaght Case the learned Judge expressed the view that the 
previous record would always be a relevant factor when 
weighed in the balance by an employer when it comes to 
consider whether or not a further breach or an act of 
misconduct could bring about dismissal. He also expressed 
the view that was all the more important when the dismissal 
is upon notice. 

In all of these circumstances I find that the unfairness as 
it is described in the Undercliffe Case {op cit) has not been 
established and because of that the application for orders for 
reinstatement is dismissed. 

Appearances: Mr F.J. Read appeared on his own behalf. 
Mr P.R. Smith appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Frederick John Read 

and 
Arimico Mining Pty Ltd. 

No. 40 of 1993. 
COMMISSIONER J.F. GREGOR. 

3 May 1993. 

Order. 
HAVING heard Mr F.J. Read on his own behalf and Mr P.R. 
Smith on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jacqueline Rowan 

and 
Victoria Park First National. 

No. 159 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20 May 1993. 
Reasons for Decision. 

(Given extemporaneously as edited by the Senior 
Commissioner) 

SENIOR COMMISSIONER: On the evidence and exhibits 
which are before the Commission, the Commission finds as 
follows: Firstly, a contract of employment was in existence 
at the time on a casual part-time basis between the applicant 
and the respondent and that that contract of employment was 
for $10 per hour for time worked plus petrol money. 

That contract was later varied by consent between the 
applicant and the respondent and that variation provided for 
a 20 per cent referral fee of gross commission earned by the 
company to be paid to the applicant upon the sale of the 
property at 160 Swansea Street, East Victoria Park. 

On the evidence, that property was sold and thus an 
amount of $611.25 became due to the applicant when the 
settlement of the sale of that property was completed, and 
again on the material before the Commission that event 
occurred. This gives rise to a contractual benefit due to the 
applicant arising from the varied contract of employment. 
However, that benefit was not paid in accordance with that 
agreed variation of the contract of employment and, having 
regard to the material before the Commission, an Order will 
issue in favour of the applicant, Mrs Jacqueline Rowan, in 
the amount of $611.25, to be paid within 7 days from today's 
date. 

Appearances: Mr T.C. Crossley appeared on behalf of the 
applicant. 

No appearance on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jacqueline Rowan 
and 

Victoria Park First National. 
No. 159 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 May 1993. 

Order. 
HAVING heard Mr T. Crossley on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

(1) That the respondent pay to Ms Rowan the sum of 
$611.25 being the total of moneys outstanding to 
her. 

(2) That the payment specified in paragraph (1) be 
paid within seven (7) days of the date of this 
Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 



1612 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Harry John Sakal 

and 
T. O'Connor & Sons Pty Ltd 

(Subsidiary of James Hardie Group) 
First Respondent 

James Hardie Building Services & Technologies Limited 
Second Respondent. 
No. 330 of 1992. 

COMMISSIONER C.B. PARKS. 
26 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: By a Notice of Application filed 
in March 1992, Mr Sakal claims that he had been employed 
by the first named respondent and that, upon the termination 
of his services on 17 February 1992, he became entitled to 
benefits under his contract of employment which he has not 
been allowed by the employer. The particulars of claim 
allege that those benefits involve— 

"Annual Leave and Long Service Leave Accruals 
Sick Leave Accruals 
Redundancy Package" 

The application also indicates that Mr Sakal had been 
employed by T. O'Connor and Sons Pty Ltd and that this 
business was acquired by "James Hardie" for which he then 
worked on the basis that he had continuity of service. Being 
unsure of the legal identity of his ex-employer, the applicant 
sought to have joined to the proceedings, as a second 
respondent, James Hardie Building Services & Technolo- 
gies Limited. The agent for the last named submitted that 
James Hardie Building Services & Technologies Limited is 
the identity of the company which had employed the 
applicant immediately prior to the termination of his 
services. This entity was therefore joined to the proceedings. 

A facsimile transmission dated 10 May 1993, described 
as an Amended Claim, was received by the Commission 
from the applicant's agent It states that a copy was also 
forwarded to the respondent's agent. Contained therein are 
four items of claim. On opening for the applicant, it was 
stated that items numbered 3 and 4 should be "struck out". 
No objection was taken to the matter proceeding in the form 
requested, that is, regarding the amended claims stated in 
items 1 and 2, which are— 

"1. Balance of Annual contract 
Commenced 21/8/1991 
Terminated 17/2/1992 = 6 months 

6 months at $38000 P.A. $19000.00 
Alternatively a reasonable notice 
period of 6 months. 

2. Redundancy 
2 weeks for each year of service x 23 years 

= 46 weeks 
Notice due _4 

50 
less paid 12 

38 weeks x 38000 
52 27769.23 

43602.46" 
A letter dated 19 August 1991, headed James Hardie 

Building Services & Technologies Limited (exhibit 5), 
confirms the appointment of Mr Sakal to the position of 
Service Administrator on a "new contract of employment 
with T. O'Connor and Sons, a division of James Hardie 
Building Services and Technologies Limited", commencing 
21 August 1991. The termination of Mr Sakal's employment 
was effected by a letter dated 17 January 1992, bearing the 
letterhead "T. O'Connor & Sons Pty Ltd—A James Hardie 
Subsidiary" (exhibit 7), the first respondent. Prior to 
21 August 1991, the applicant had worked for an employer 

named T. O'Connor & Sons Pty Ltd and it is therefore 
argued that he has a continuity of service that is said to be 
relevant to his redundancy claim. 

It is argued for the applicant that the second respondent, 
in effect, owned T. O'Connor & Sons Pty Ltd prior to 
21 August 1991 and therefore the service of Mr Sakal should 
be considered as continuous throughout. Submitted to the 
Commission were extracts obtained from the Australian 
Securities Commission (exhibits 1, 2, 3 and 4). These are 
said to show the line of ownership through "Mulvihill Pty 
Ltd", the shares of which are beneficially held by the second 
respondent (exhibit 1), because "Mulvihill Pty Ltd" 
changed its name to "T. O'Connor & Sons Pty Ltd" on 
4 September 1991 (exhibit 4). That, however, is a misrepre- 
sentation of the information contained in the aforementioned 
exhibits. 

Exhibit 1 relates to a company, currently named Mulvihill 
Security Group Pty Ltd (ACN 00 151 548), which had 
undergone changes of name before adopting this current 
name in November 1986. The second respondent is the 
beneficial shareholder. A separate company, Tony Mulvihill 
& Associates Pty Ltd (ACN 001 664 740), in which the 
shares are also beneficially held by the second respondent, 
changed its name to T. O'Connor & Sons Pty Limited on 
4 September 1991 (exhibit 2). A company previously known 
as T. O'Connor & Sons Pty Ltd (ACN 007 873 485), then 
in receivership and unconnected with the second respondent, 
changed its name to TOC Pty Ltd on 28 August 1991. 

Extracts from a Deed of Sale and Purchase, made between 
T. O'Connor & Sons Pty Ltd (Receiver and Manager 
Appointed), A.R. Campbell—Receiver, and the second 
respondent, and executed on 21 August 1991, were exhibited 
to the Commission (exhibits 6 and A). A description of what 
was sold and purchased is not contained within the limited 
extracts provided. However, it is submitted for the second 
respondent that this company purchased assets and the name 
'T. O'Connor & Sons Pty Ltd', on the basis that the 
company previously known by this name would change its 
name to 'TOC Pty Ltd'. This change of name is a condition 
expressed in the extracts provided. 

From the foregoing, the Commission is satisfied that the 
company presently tearing the name T. O'Connor & Sons 
Pty Ltd (ACN 001 664 740), is not the company by which 
Mr Sakal had been employed prior to 21 August 1991. His 
earlier employer was a totally unrelated company which 
operated under that name but is now known as 'TOC Pty 
Ltd' (ACN 007 873 485), and continues to be administered 
by a Receiver and Manager. I am therefore of the view that 
notwithstanding the terminology used in the applicant's 
letter of appointment (exhibit 5), such was intended to 
convey that he would te employed by the company which 
would become known as T. O'Connor & Sons Pty Ltd from 
4 September 1991, a subsidiary of James Hardie. That is the 
reason his notice of termination was issued in that name, 
T.O'Connor & Sons Pty Ltd, in January 1992. 

In essence, it was argued for the applicant that it was a 
term of his employment that he be engaged for a period of 
12 months from 21 August 1991 or, in the alternative, on 
a continuing contract of employment which was terminable 
by reasonable notice, said to be 6 months. Additionally, it 
is asserted that any payment due to him in satisfaction of 
either of these benefits should be calculated at the rate of 
$38000 per annum and not $ 35000 per annum, being that 
which his employer used to calculate other benefits Mr 
Sakal received on termination. Upon termination Mr Sakal 
was paid what has been described in the letter dated 
17 January 1992 (exhibit 7), as "a redundancy payment of 
eight (8) weeks pay". It is said this is recognition that the 
applicant had been entitled to a redundancy payment as a 
benefit, however that which he received was wrongly 
calculated on 4 years of service. Such should have been 
calculated at the rate of 2 weeks per year for 23 years of 
service, it is said. 

The applicant was engaged on terms expressed in his 
letter of appointment (exhibit 5), as amended by agreement 
prior to his commencement on 21 August 1991. Those 
amendments are made to the text of the letter of appointment 



73 W.A.I.G. 1613 

in a handwritten form. For identification. They are over- 
scored or underlined in the following text— 

"To: H. Sakal 
Dear Harry, 

I have pleasure in confirming your appointment as 
Service Qerk Administrator in the Western Australian 
Branch, reporting to the Service Manager. 

Your new contract of employment with T. O'Connor 
and Sons, a division of James Hardie Building Services 
and Technologies Limited will commence on 21st 
August 1991. 

For the purposes of calculating particular benefits 
(e.g. Annual Leave, Long Service Leave, sick Leave), 
the commencement date of your existing employment 
record with T. O'Connor & Sons Pty Ltd will be 
adopted, and paid at your previous salary rate 

Your salary will be $33,000 per annum, which will 
be paid on a monthly basis into a cheque or savings 
account of your choice. 

You will receive a vehicle allowance amounting to 
$53300 $2,000 per annum, plus fuel card and telephone 
reimbursement 

In relation to Superannuation, on your commence- 
ment with us, you will be eligible to join the James 
Hardie Superannuation Scheme (known as Securiplan), 
subject to the Rules of the Fund. You will be given 
details of the Scheme soon. 

Annual Leave will be four weeks per annum, with 
17.5% leave loading calculated on your base salary. 

Please indicate your acceptance of these terms of 
employment by signing the attached copy of this letter 
and Application for Employment form. 

The past few months have been uncertain and 
difficult. We want to put that all behind us now and 
quickly re-establish our excellent relationship with 
Clients and others in the business community. Together 
this can be quickly achieved and we look forward to 
your playing your part. 

Harry, I would like to extend my best wishes for a 
successful and rewarding career with the Company. " 

It is not disputed that the foregoing text, including the 
identified amendments, forms the terms upon which Mr 
Sakal commenced his employment. The applicant claims 
however, that he is entitled to the additional benefit of a 
redundancy payment related to his years of service. 

The advocate representing the applicant asserts that the 
letter of appointment obligated the employer to employ Mr 
Sakal for a full 12 months from 21 August 1991. It is argued 
that, in the absence of any indication that the contract may 
be terminated upon the giving of a period of notice, such is 
therefore an expressed benefit by reason that the salary is 
prescribed as an annual sum. Authority for this view, it is 
said, is to be found in the matter on appeal, BNZ Norths 
Limited v. David Leslie Breeze (72 WAIG 1268). 

In his testimony Mr Sakal said that at the time of 
commencing his employment in August 1991, he expected 
that relationship, in the normal course of events, to be a 
continuing long-term relationship. The respondent submits 
that this reflects the true, but unspoken, intention of the 
parties at the time of engagement. Further, that the letter of 
appointment does not explicitly express a benefit of the 
nature claimed and therefore the applicant relies upon 12 
months being implied as a term of the contract. Nothing, it 
is said, warrants that being implied. It may be implied, it is 
said, that because it is a term of the contract that Mr Sakal 
be paid monthly, a period of that length would constitute 
reasonable notice. 

Mr Sakal's letter of appointment (exhibit 5) constitutes 
his contract of employment. Therein his salary is prescribed 
as a sum "per annum", payable to him on a monthly basis. 
In addition, a vehicle allowance amounting to a given sum 
is prescribed "per annum". Four weeks "per annum" is 
prescribed as a period of annual leave. The letter of 
appointment contains no reference to the termination of the 

contract of employment and thus the concept of notice is not 
addressed. 

The testimony of Mr Sakal relating to his tenure of 
employment, reveals that it was his expectation that it would 
be ongoing for many years. There is no evidence of any oral 
arrangement that his contract of employment could be 
terminated by a period of notice. Nor is there any evidence 
that it had been the usual custom of the employer or 
employees to effect termination by a particular period of 
notice. Thus there is nothing to suggest that notice was an 
implied term of the contract of employment. 

By a letter dated 17 January 1992 (exhibit 7), the 
applicant was informed that he was being given notice that 
his employment was to terminate on 17 February 1992 
"following the completion of one month's notice". Mr 
Sakal ceased employment on the last mentioned date. He did 
so without challenge at that time to either the giving of the 
notice, the length thereof, or the termination of employment. 
The original particulars of claim in March 1992 {supra) do 
not allege that the giving of notice and the termination of 
employment denied him the benefit of completing a full year 
of employment. Such did not become a claim until May 
1993. When questioned regarding the length of notice given, 
Mr Sakal testified that he accepted it as a fait accompli, thus 
not able to be altered. Mr Sakal did not say whether he had 
also accepted that his contract was terminable by a period 
of notice. 

In the matter BNZ Norths Limited v. David Leslie Breeze, 
(op cit) the Full Bench of this Commission unanimously 
held— 

"In addition, it is still the law that there is a 
presumption of yearly hiring (see Healy v. Law Book 
Co of Australasia Pty Ltd [op cit], but see per contra 
Cohen v. Nichevich [1976] WAR 183 per Jackson J)" 

The Full Bench cites the common law to be that there is 
a presumption, in the absence of some express provision or 
implied agreement, that a hiring is a "general hiring", that 
is, a hiring for one year certain and, thereafter, from year to 
year until termination by the parties. That, in my view, is not 
likely to align with the presumption that an employer and an 
employee would make entering into an employment contract 
in the 1990's. It is highly probable that both these classes of 
persons have gained an awareness, if not the experience from 
past observance, of industrial awards and therefore their 
thinking on employment provisions is influenced by various 
provisions of a nature usually contained in those awards and 
therefore viewed as community standards. That is often 
obvious in matters which have come before the Commission 
pursuant to s.29 of the Industrial Relations Act 1979. 
Employers and employees alike have erroneously believed 
that an employment-related benefit widely observed in the 
community is one which, for that reason, automatically 
applies as a right. I am confident that the employer and 
employee community generally presumes that unless there is 
a specific contract term to the contrary, employment may be 
brought to an end upon the expiration of a period of notice, 
whenever given for that purpose. 

Although several legal authors question the continued 
existence of the presumption of general hiring (See Macken 
McCarry and Sappideen, The Law of Employment 3rd Ed 
pl55 and S.C. Churches, The Presumption of a Yearly 
Hiring in a General Contract of Employment etc, [1978] Vol 
10 UQLJ No 2 pi95), the Commission should apply the law 
as held by the Full Bench. Thus I am compelled to reach the 
conclusion that without exception, the terms of Mr Sakal's 
employment contract prescribe his benefits as annual 
entitlements and, because there is no express term allowing 
termination by notice, or alternatively, no circumstances 
which warrant implied notice, the legal presumption of 
general hiring applies to the past employment of the 
applicant. He is therefore presumed to have been engaged 
for one year certain from 21 August 1991. The matter of 
reasonable notice therefore, does not arise. 

As the consequence of his employer terminating his 
employment as of 17 March 1992, Mr Sakal has not been 
allowed the benefit of continued employment for the 
remainder of the year to 20 August 1992. 

11406-6 
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It is argued for Mr Sakal, that upon the termination of his 
employment he received a payment on account of redun- 
dancy, which has been incorrectly calculated, and therefore 
he has not been allowed the full benefit due to him. It is said 
that his service, for the purpose of assessing the payment, 
did not, but should have, included his service with the entity 
previously known as T. O'Connor and Sons Pty Ltd (now 
named TOC Pty Ltd and which hereinafter will be referred 
to by this name). The benefits claimed are said to arise 
because of an arrangement that TOC Pty Ltd, under its 
former name, entered into via the Deed of Sale and Purchase 
(exhibit 6) with James Hardie Building Services & 
Technologies Limited, which described persons who com- 
menced employment with the lastnamed from 21 August 
1991, as "continuing employees". Several benefits, includ- 
ing redundancy payments, accrued by continuing employees 
prior to 21 August 1991 were, in effect, to be transferrod to 
the new employer and preserved for the future benefit of the 
continuing employees. Thus in Mr Sakal's letter of 
appointment, notwithstanding he commenced on 21 August 
1991, his prior service with the forerunner of TOC Pty Ltd 
was recognised "For the purposes of calculating particular 
benefits (e.g. Annual Leave, Long Service Leave, Sick 
Leave)...." with the company that would become known as 
T. O'Connor & Sons Pty Ltd. The leave referred to is not 
exclusive, but, indicative, and therefore the recognition of 
the applicants service, his agent says, also applies, for the 
purpose of redundancy related benefits. 

Upon termination, Mr Sakal received eight weeks pay, 
which was described as a redundancy payment. It is argued 
that the payment, having been made, is recognition that a 
benefit of this nature was due to the applicant. Therefore, 
it is said for the applicant, the matter for the Commission 
to determine is the full value of the benefit due according 
to his service with the forerunner of TOC Pty Ltd. 

It is the testimony of Mr Sakal that he has spoken to 
ex-employees of TOC Pty Ltd who did not gain employment 
with the company which became known as T. O'Connor & 
Sons Pty Ltd. In addition he spoke to a person in the office 
of KPMG Peat Marwick in Adelaide. These employees, 
according to Mr Sakal, have sought information from the 
Receiver and Manager regarding entitlements to redundancy 
benefits. The Receiver and Manager is said to have 
responded and advised that a claim for such a payment is 
a matter of low priority in the disbursement of any funds and 
therefore not denied the existance of a right to a redundancy 
entitlement. Thus Mr Sakal believes that some form of 
redundancy arrangement existed with the forerunner of TOC 
Pty Ltd and he accrued a benefit under that arrangement. A 
benefit which, pursuant to the Deed of Sale and Purchase, 
has been transferred to T. O'Connor & Sons Pty Ltd and 
became due and payable to him on termination, according 
to his total service as a "continuing employee". Mr Sakal 
concedes that throughout his employment with the forerun- 
ner of TOC Pty Ltd, and subsequently with the first named 
respondent, he had never been informed that he would 
become entitled to a redundancy benefit at any time, nor has 
he any direct knowledge of previous co-employees receiving 
a redundancy benefit or being entitled to an express benefit. 

Simply put, the argument in response to that of the 
applicant is that there has been a failure on his part to show 
that the redundancy payment which he claims is a benefit 
to which he was entitled pursuant to his contract of service, 
or impliedly. The respondent denies that any redundancy 
benefit was transferred to it as a term of purchase in the 
transaction with the forerunner of TOC Pty Ltd. Tendered 
to the Commission is the facsimile transmission of a larger 
extract from the Deed of Sale and Purchase than that 
tendered for the applicant and of a letter from KPMG Peat 
Marwick signed by A.R. Campbell as the Receiver and 
Manager for TOC Pty Ltd (exhibit A). The aforementioned 
letter, read in conjunction with the Deed is said to show that 
on behalf of "continuing employees", the purchaser 
assumed a liability for annual leave and long service leave 
only. Additionally, the respondent denies that the contract 
of employment entered into with Mr Sakal contained a 
provision which would entitle him to a redundancy benefit 
at the level he claims, or at all. It is said that the payment 

of eight weeks salary to the applicant upon his termination, 
described as a redundancy payment, was not paid with the 
intention of satisfying a term of Mr Sakal's contract of 
employment, but as an ex gratia payment. 

The respondent has denied that it assumed any liability 
for a redundancy entitlement, or that the terms of Mr Sakal's 
employment give rise to such a benefit. Mr Sakal was unable 
to show that a redundancy provision, in any form, was a term 
of his two separate contracts of employment. The first which 
ended on 20 August 1991, and the second which followed 
commencing on 21 August 1991. The Deed of Sale and 
Purchase upon which the applicant has relied to some degree 
does, at clause 16.0—Employee Entitlements, provide for 
the purchaser to assume liability for long service leave, 
annual leave and redundancy entitlements for continuing 
employees. In relation to redundancy, the entitlement is 
described as that "lawfully payable to (continuing employ- 
ees) respectively on and up to the Date of Settlement in 
accordance with the provisions of the relevant South 
Australian award". Mr Sakal was a continuing employee, 
however the Deed does not state that each "continuing 
employee" had an accrued redundancy entitlement, and any 
right thereto appears to be dependent upon the provisions of 
an unidentified South Australian award. According to the 
Receiver and Manager, Mr A.R. Campbell, notwithstanding 
the Deed provides for the purchaser to assume a redundancy 
liability such did not occur (see exhibit A). That suggests, 
the vendor did not abide by the terms of the Deed, or 
alternatively, no such entitlements had in fact accrued to the 
continuing employees. I believe the latter is the most likely. 
Mr Sakal's letter of appointment (exhibit 5) contains no 
explicit reference to a redundancy situation. No such benefit 
was discussed prior to, or after, his appointment on 
21 August 1991. There is no indication that, the respondent 
employer generally includes redundancy benefits as a term 
of employment for administrative employees such as Mr 
Sakal. A redundancy provision does not exist as an express 
term of Mr Sakal's contract of employment and there are no 
demonstrated circumstances which warrant such being 
implied as a term. Thus the applicant did not establish that 
he is entitled to the benefit which he claims was due but not 
allowed. 

The applicant argues that each of the benefits which he 
has claimed are payable at the rate of $38000.00 per annum, 
that being the value of his remuneration package, whether 
on duty or absent on a period of leave. It is not disputed that 
the elements of his remuneration package are a salary of 
$33000.00 per annum, plus a vehicle allowance of $2000.00 
per annum, plus the provision and use of a motor vehicle fuel 
credit card, and the reimbursement of telephone expenses. 
It is the testimony of Mr Sakal that he was originally offered 
employment from 21 August 1991 at the aforementioned 
salary, together with a vehicle allowance of $5000.00 per 
annum. "The value of this allowance was however reduced 
at his request and agreed at $2000.00 per annum on the basis 
that this reduction was off-set in value by the credit card 
facility and the reimbursement of telephone expenses. It is 
the further testimony of the applicant that motor vehicle fuel 
he purchased via the credit card facility was "fairly 
consistent within a few dollars" and, had he purchased the 
fuel personally, the actual cost translates into an equivalent 
value of $200.00 to $250.00 per month. 

Little was put to rebut the applicant's argument that the 
benefit of his remuneration package was a given salary, a 
given motor vehicle allowance plus the equivalent value of 
motor vehicle fuel, and the reimbursement of telephone 
expenses. In essence, the argument of the respondent is that 
throughout the employment the value of fuel purchases and 
telephone expense reimbursements were not viewed as 
salary for the purposes of income tax deductions and 
therefore should not now be viewed as salary components. 
Additionally, it is submitted that when the applicant's 
employment ceased with the respondent, he not longer 
incurred motor vehicle fuel costs and telephone expenses 
arising out of or in relation to his employment. Therefore, 
it is said, there is not equitable reason why the employer 
should be liable to make any payment in relation thereto. 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1615 

The Commission has determined that Mr Sakal was 
entitled to continued employment for one year certain from 
21 August 1991. Thus, had he not been wrongfully 
terminated he could have continued in employment for the 
remainder of the year and enjoyed the product of the benefits 
avail ble to him under his contract of employment. 
According to Mr Sakal, his motor vehicle was used for 
business purposes from time to time. That causes me to 
conclude that the bulk of the fuel consumed was, as 
intended, for his personal advantage. He has not been 
allowed those benefits and therefore they are due to him. 

It is therefore my view that Mr Sakal is entitled to be paid 
the expressed value of his salary plus vehicle allowance, and 
the reasonable equivalent value that both the provision of 
motor vehicle fuel and the reimbursement of telephone 
expenses, represented to him. There is no evidence on which 
to assess the value of the telephone expenses. The 
uncontroverted evidence of Mr Sakal ascribes a value to the 
provision of fuel, based on his experience with the use of 
the credit card facilities. That value, considered alone, based 
on the lower of the equivalent values given by Mr Sakal, 
closely compares with the per annum difference between the 
motor vehicle allowance originally offered and that finally 
agreed. I therefore accept that his overall remuneration 
package, although altered from the components originally 
offered to him, was structured in such a way so as to give 
him an overall benefit approximating $38000.00 per annum. 
The benefit remaining due to Mr Sakal should therefore be 
calculated at the rate of $38000.00 per annum. 

It is submitted on behalf of the respondent employer that 
should the Commission find there are monetary benefits due 
to the applicant which have not been allowed, the sum 
thereof should be reduced by the amount of the ex gratia 
payment made to Mr Sakal upon the termination of his 
employment. Little was put by either party to assist the 
Commission to determine this application by the employer. 
Being an ex gratia payment, and therefore not one due 
according to the contract of service, it may be often for the 
Commission to accede to the application made. However, 
for the reasons which follow there is no need to address that 
issue further on this occasion. Mr Sakal was paid what has 
been described as "a redundancy payment" and thus I take 
it to mean that the employer intended it for the purpose 
described. That purpose, or the underlying reasons therefor, 
have not been revealed to the Commission. From the 
approach taken by the employer in this matter it is clear that 
the payment was not made as a consideration for the 
premature termination of the applicants contract. The 
payment was of a different character and therefore it would 
not be equitable to effectively off-set that unsolicited benefit 
against those contracted to be provided. 

The Commission has found that Mr Sakal is entitled to 
be paid the value of his remuneration package at the rate of 
$38000.00 per annum, as if he had remained employed from 
18 February 1992 to 20 August 1992, both inclusive. 
However, the Commission is unable to assess the precise 
value of the benefit due to Mr Sakal because the components 
of the remuneration package were payable monthly and 
quarterly and the details of payments already made have not 
been provided. The parties are therefore directed to assess 
the sum due to Mr Sakal in accordance with these Reasons 
and if they are unable to reach an agreement thereon the 
Commission will re-list the matter to determine the value 
of the benefit due to the applicant. 

Appearances: Mr R.W. Clohessy appeared on behalf of 
the applicant. 

Mr A.C. Tomlinson appeared on behalf of the respon- 
dents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Harry John Sakal 

and 
T. O'Connor & Sons Pty Ltd 

First Respondent. 
James Hardie Building Services 

& Technologies Limited 
Second Respondent. 

No. 330 of 1992. 
COMMISSIONER C.B. PARKS. 

3 June 1993. 
Order. 

HAVING heard Mr R.W. Clohessy on behalf of the 
applicant and Mr A.C. Tomlinson on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

1. That the claims made against James Hardie 
Building Services & Technologies Limited be 
dismissed. 

2. That T. O'Connor & Sons Pty Ltd pay Harry John 
Sakal the sum of $15833.33 within 21 days from 
the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Keith Ward 

and 
Bulk Materials (Coal Handling) Pty Ltd. 

No. 1313 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

14 May 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application pursu- 
ant to section 29 of the Act in which the applicant alleges 
non payment of contractual benefits due pursuant to the 
contract of employment with the respondent. 

At the outset, the jurisdiction of the Commission was 
challenged in that it was contended that the applicant had 
served the wrong employer with the claim and therefore no 
employer/employee relationship existed. This in turn, so it 
was argued, led to the Commission's lack of jurisdiction. 
Briefly stated the respondent's submissions were that: 

"Sir, in my submission what is to be regarded as an 
administrative convenience is the umbrella of all the 
BMCH companies under the administration at times of 
the BMCH group. BMCH Pty Ltd is the parent 
company of Stafford Technology Ltd. It is not the same 
entity naturally, and at times—and the respondent 
agrees—BMCH did assist administratively with Staf- 
ford Tfechnology. 

If I can refer you, sir, to exhibit 3—that is 
demonstrated in the third paragraph where it says, 
"BMCH assumed full responsibility for Stafford 
Technology's costs," and it's also clear from that 
document that at 13 August 91 Mr Ward is of the view 
that he was employed by Stafford Technology. 

Sir, I make the point that Mr Ward believed that he 
was employed by Stafford Technology Ltd for two 
reasons: first of all naturally it does go to indicate that 
he was so employed by them and secondly, a contract 
of employment cannot be assigned with the consent of 
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the employee, and if he is of one belief then in my 
submission, he cannot be being employed by BMCH, 
the named respondent. 

In my submission, sir, the fact that salary and payroll 
records are at times demonstrated to emanate from 
BMCH is completely inconclusive of an employment 
relationship. As 1 have said, sir, the documentation 
shows that Stafford was having financial difficulties 
and coming under the umbrella of the BMCH group as 
it did, and BMCH being a parent company of Stafford, 
it on occasions met the salary of the applicant, but, in 
my submission, sir, that is not sufficient of itself." 

(Transcript Pages 34 & 35) 
For the applicant, Mr Trainer outlined the position of the 

applicant as follows:— 
' 'The second matter or second change that is, we say, 

relevant to these proceedings is that the staff of Stafford 
Technology Ltd were all terminated by notice given by 
the managing director of Stafford Technology and 
subsequently there was the institution of new arrange- 
ments by which the business of Stafford Technology 
Ltd would be carried on. 

TRAINER, MR: So I don't propose to traverse the 
comments of exhibit A. I think it is clear on the 
ordinarily reading of it, particularly at the commence- 
ment of the first paragraph, that the termination of Mr 
Ward was to take effect from the end of August of 
1989; the reasons 1 set out in that letter. 

It is simply entered into the evidence for the purpose 
of establishing without question that the relationship 
between the body known as Stafford Technology Ltd 
and Mr Ward was severed by the giving of notice in 
accordance with the contract between the parties. 

I follow that point I was making, sir, that Mr Perry 
and Mr Taylor, both of whom I understand to be 
directors of Bulk Material (Coal Handling) offered to 
Mr Ward and one other member of the previous staff 
of Stafford Technology Ltd further employment. 

TRAINER, MR: We say, sir there are a number of 
matters that arise from this letter that are of signifi- 
cance. The first one is that it is clearly on the letterhead 
of Bulk Material (Coal Handling) Pty and carries then- 
logo. It is, we say, equally significant that the letter is 
signed by Mr Taylor, Mr A. Taylor, managing director, 
Bulk Materials (Coal Handling) Pty Ltd. 

We say, sir, that those words establish, without 
equivocation, the capacity in which Mr Taylor was 
acting when he wrote this letter to Mr Ward setting out 
what, I suppose, could be properly called the future for 
Mr Ward. We say further that the existence of an 
employment contract between the parties is confirmed 
in the ultimate paragraph on page 1. You will see, sir, 
that the paragraph begins: 

1 mentioned to you our feelings regarding an 
employment contract. We do not believe they are 
necessary. In Bulk Materials (Coal Handling) not 
one employee, including all directors, have such 
a contract. 

We say that clearly in that instant there is a 
confirmation—firstly, of the employment relationship, 
and secondly, a clear expression of the way in which 
it is—or in this instant, not to be expressed; in other 
words a reluctance to commit it to writing. Whether 
that's wise or otherwise is not a matter for debate. 

We say that given that Mr Taylor is clearly acting 
as director or Bulk Material (Coal Handling), and has 
spelt that out, that a proper reading of that paragraph 
can only lead the commission to the conclusion that an 
employment relationship had been established; that it 
was not to be committed to writing and that the 

relationship was between BMCH, which is properly, 
we say, interpreted as a shorthand form of Bulk 
Material (Coal Handling) Pty Ltd, and that the 
relationship was between Ward and that body." 

(Transcript Pages 3, 4, 5, & 6) (My Emphasis) 
The various indicia to be examined in reaching a 

conclusion as to the existence or otherwise of and 
employer/employee relationship were set out by the Com- 
mission (71 WAIG 446 @ 447/448) as follows: 

"In Odco Pty Ltd v. Building Workers Industrial 
Union of Australia and Others (unreported) Federal 
Court of Australia Victoria District Registry 
Woodward J. 24 August 1989 the various indicia 
examined were as follows: (at page 76)(a) the intention 
of the parties; (at page 83)(b) subsequent of workers 
affairs—creation of goodwill or valuable asset; (at page 
87) (c) power to delegate, substitute or employ 
others—right to exclusive services of worker; (at page 
90) (d) legal authority to control; (at page 97) (e) the 
right to suspend or dismiss; (at page 98) (0 provision 
of equipment, materials and protective clothing; (at 
page 105)(g) method of remuneration—hourly rate, 
overtime payments and site allowances; (at page 
115)(h) entitlement to annual leave, sick leave, long 
service leave and sickness and accident insurance; (at 
page 117)(i) significant business expenses; (at page 
118)(j) method of tax payment; (at page 119(k) 
superannuation (1) union membership. 

These then are the indicia to be examined by the 
Commission on the evidence and exhibits in the present 
case." 

The evidence of Mr Ward and exhibit B shows that the 
intention of the parties viz Ward and Mr A. Taylor was that 
Ward would be employed by BMCH Pty Ltd. The evidence 
shows that Mr Ward's services were exclusive to BMCH Pty 
Ltd. The legal authority to control Mr Ward's activities, on 
the evidence, plainly in the chain of command was 
ultimately vested in Mr A. Taylor as Managing Director 
BMCH Pty Ltd as did the right to dismiss Mr Ward. Further, 
entitlements such as annual leave sick leave and payment 
of wages were actually funded by BMCH Pty Ltd. 

These findings lead to the conclusion on balance of 
probabilities that BMCH Pty Ltd was the real employer of 
Mr Ward and the Commission so finds. Jurisdiction 
therefore exists pursuant to section 24 of the Act to 
determine the claim. 

Appearances: Mr K.T. Trainer appeared for the applicant 
Ms FJ. Crago appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Keith Ward 

and 
Bulk Materials (Coal Handling) Pty Ltd. 

No. 1313 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

14 May 1993. 

Declaration. 
HAVING heard Mr K. Trainer on behalf of the Applicant 
and Ms F. Crago (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby declares— 

That an employee/employer relationship existed 
between the applicant and respondent therefore the 
Commission has the jurisdiction to deal with the 
applicant's claim pursuant to Section 29(b)(ii) of the 
Industrial Relations Act 1979. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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CONFERENCES— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, 

Industrial Union of Workers, W.A. Branch 
and 

Swan Brewery Co. Limited. 
No. C 637 of 1992. 

COMMISSIONER S.A. KENNEDY. 
24 May 1993. 

Order. 
WHEREAS this application involving a dispute with the 
Respondent over issues in the work place was the subject 
of conciliation conferences before the Commission on 7 
December 1992 and 18 January 1993; and 

Whereas the Applicant has formally advised that it no 
longer wishes to proceed with the claim; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia. Western Australian Branch. Union of Workers 

and 
Burswood Resort (Management) Limited 

and 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees). 
No. C 23 of 1993. 

COMMISSIONER S.A. KENNEDY 
21 May 1993. 

Order. 
WHEREAS the issue of an Order in Matter No. 455 of 1993 
to vary the Burswood Island Resort Employees Award as 
amended in the terms of the schedule to the Order which 
issued in this matter on 20 January 1993 and with an 
absorption of the same operative date as that interim order 
disposes of the reason for the interim order issued on 20 
January 1993; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby— 

1. ORDER that the interim order issued on 20 
January 1993 in matter No. C 23 of 1993 be 
cancelled in all respects. 

2. DECLARE that Matter No. C 23 of 1993 be and 
is discontinued. 

(Sgd.) S.A. KENNEDY 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Commission 
No. C 197 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
3 June 1993. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 18th day of May, 1993 a conference was 
held by the Commission pursuant to Section 44 of the Act; 
and 

Whereas industrial action concerning this matter had 
occurred on the 27th and 28th of May, 1993 following the 
conference; and 

Whereas the matter was reconvened for hearing on 31st 
May. 1993 upon request of the respondent; and 

Whereas the parties reached agreement before the 
Commission with respect to the matters in dispute at the 
conference held on 31st May. 1993. 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders, by consent— 

That notwithstanding the provisions of the Meat 
Industry (Western Australian Meat Commission— 
Robb Jetty Division) Award 1977 No. R 16 of 1976, 
the following agreement between the parties shall be 
applied. 

1. That Order No. CR 15 of 1991 and Clause 28(b)(i) 
of the Meat Industry (Western Australian Meat 
Commission—Robb Jetty Division) Award 1977 
No. R 16 of 1976, be suspended until the end of 
the 1993 lamb season. 

2. That no application be made to remove Clause 
28(b)(i) of the Meat Industry (Western Australian 
Meat Commission—Robb Jetty Division) Award 
1977 No. R 16 of 1976. The full time list of 45 
Mutton Slaughterers to be maintained (Re: Clause 
28(b)(i)—Meat Industry (Western Australian 
Meat Commission—Robb Jetty Division) Award 
1977 No. R 16 of 1976) until such time as the 
number of full time slaughterers employed by the 
Western Australian Meat Commission falls below 
45. 

3. That at such time when there are no longer any full 
time classified slaughterers to fill the 45, the 45 
shall decrease by natural attrition. 

4. That as positions become vacant, the 45 shall be 
filled from the list of full time beef slaughterers 
only. 

5. That permanent beef slaughterers to move to the 
top of the seasonal seniority list immediately. 

6. That no casuals or seasonal workers shall be 
appointed to the full time list of mutton slaughter- 
ers. 

7. That the Seasonal Seniority list shall apply until 
the end of the 1993 lamb season and employment 
shall be based on the skills required by the 
Western Australian Meat Commission. If a person 
at the top of the seniority list doesn't have the 
requisite skills for the vacant position, that person 
shall be bypassed until the most senior person on 
the seniority list with the required skills is 
contacted and hired. If practical, the Western 
Australian Meat Commission management will 
endeavour to organise the team, employing the 
casual slaughterers present in order of the Sea- 
sonal Seniority List. 



8. That any dispute regarding the engagement of 
casuals shall be dealt with under the Dispute 
Settling Procedure of the Meat Industry (Western 
Australian Meat Commission—Robb Jetty Divi- 
sion) Award 1977 No. R 16 of 1976. 

(Sgd.) G.G. HALLIWELL, 
[L.S.J Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Pietro Pidone 
and 

Santo's Winterfold Meats. 
No. C 402 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 May 1993. 

Reasons for Decision. 

SENIOR COMMISSIONER: This is a claim by Mr P. 
Pidone, an employee of the respondent for some nine and 
one half years, for a pro rata long service leave payment of 
$3633.75. 

The respondent says, in evidence, that the termination of 
Mr Pidone was solely due to a severe downturn in the 
business and was not to avoid the long service leave 
payment which would have been due some six months later. 

The Commission accepts Mr S. Pappagallo's evidence 
that the termination of the services of the applicant was due 
to the loss of business and that the shop was ultimately 
closed and sold by Mr Pappagallo due to non-profitability. 

However, the point is simply that Mr Pidone in reality 
became redundant due to the downturn in the business and 
was retrenched. As Salmon C. put it succinctly which for 
the reasons I respectfully adopt (64 WAIG 1861): 

"The practice in this Commission of extending pro 
rata long service leave payments to employees made 
redundant and who are not in terms of their long service 
leave conditions entitled to be paid is now so firmly 
entrenched that it may be said that there is a 
presumption that such employees will be paid unless 
the employer is able to demonstrate that an order of the 
Commission would be unreasonable or unfair. In cases 
where employers do oppose payments their most 
powerful argument appears to be the issue of financial 
capacity." 

The respondent's business, as noted above, is now closed. 
However, capacity to pay is nonetheless in doubt as he is 
now on Social Security benefits with a pregnant wife and 
three children to support. 

In these circumstances of non capacity to pay the pro rata 
long service leave payment occasioned by the retrenchment 
of Mr Pidone is accepted by the Commission and the claim 
is therefore refused. 

Appearances: Mr G. Maguire appeared on behalf of the 
applicant. 

Mr S. Pappagallo appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Pietro Pidone 
and 

Santo's Winterfold Meats. 
No. C 402 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 May 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr S. Pappagallo on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the claim be refused. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Printing and Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers) 

and 
Community Newspapers Group. 

No. C 354 of 1992. 

COMMISSIONER J.A. NEGUS. 
14 May 1993. 

Order. 
WHEREAS a conference was held on 10 July 1992 pursuant 
to S.44 of the Industrial Relations Act 1979; and 

Whereas the parties were in dispute as to appropriate 
benefits to be offered to employees of the Respondent who 
might be declared redundant; and 

Whereas the parties, through conciliation, have reached 
an agreement on the disputed matters and signed the said 
agreement on 13 March 1993; 

Now therefore, the Commission, being satisfied that the 
agreement reached by the parties complies with the terms 
of the General Order of the Commission No. 1752 of 1992, 
issued on 31 January, 1992, and pursuant to the powers 
conferred on it by the Industrial Relations Act 1979, in 
particular S.44(8)(a) of the said Act, hereby orders: 

1. This Order shall be known as the Community 
Newspapers Group Redundancy Order and is to be 
read in conjunction with the Printing (Community 
Newspaper Group) Award No. A21 of 1989. 

2. The terms of the Order are to be found in the 
attached Schedule which is sealed on the Commis- 
sion's file and is available to either party on 
request and to other persons with the permission 
of the Commission and the parties to the agree- 
ment. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Balga Bazaar Delicatessen. 
No. C 121 of 1993. 

COMMISSIONER S.A. KENNEDY. 
24 May 1993. 

Order. 
WHEREAS this application, involving a dispute over access 
to time and wages records was the subject of a conciliation 
conference before the Commission on 29 March 1993; and 

Whereas the Applicant has now advised that the matter 
has been resolved between the parties; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[U.S.] Commissioner. 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees Western Australian Branch 
and 

Hamersley Iron Pty Limited. 
No. CR 22 of 1993. 

COMMISSIONER G.L. FIELDING. 
13 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Respondent employed a Mr 
Roberts from February 1985 until on or about 17 December 
1992. At all times he was a member of the Respondent's 
salaried staff employed at the Respondent's railway centre 
near Dampier. As such, he was eligible to be a member of 
the Applicant union. He was originally employed as a 
Specialist Engineering Trainer, but in 1988 was promoted 
to the position of Superintendent Wagon Maintenance. In 
May 1990, following dissatisfaction with his supervisory 
prowess, he was transferred to the position of Specialist 
Engineer, a position he held at the time his employment was 
terminated by the Respondent on 17 December. At the time 
of his dismissal he was a stratum 2 Manager, of which there 
are approximately six out of 30 salaried staff within the 
Respondent's rail operations department. 

Mr Roberts' dismissal from employment followed a 
verbal altercation with two employees of Avis Rent-a-Car 
employed at the Karratha airport depot. The circumstances 
surrounding that incident are controversial, but can be stated 
shortly as follows. On 3 December Mr Roberts telephoned 
the Avis office where he first spoke to a Mrs Haby about 
hiring a car for the weekend. He says that he enquired of her 
about the "weekend rate", which is a reduced rate. If a car 
is hired for three days, the rental is at the rate of $60.00 per 
day. That rate so happens to be the normal rate at which Avis 
has contracted to hire cars to the Respondent. 

It seems that Mr Roberts was somewhat taken aback by 
the requirement to rent the car for the three days and 
questioned Mrs Haby about it. Following a series of 
questions from Mr Roberts. Mrs Gusthart, who was a 

longstanding employee of Avis and who was experienced 
in the industry, took over the telephone from Mrs Haby. Mrs 
Haby had only been employed by Avis for three days and 
was not entirely familiar with its rates. Mrs Gusthart says 
Mr Roberts wanted a car for a shorter period than three days, 
but at a rate of $60.00 a day. As it happened no car was 
available at the time he wanted it. She says that she took his 
telephone number, which was his work number and offered 
to ring back as both she and Mrs Haby were then busy. An 
aircraft had just arrived and there were a number of 
customers at the office desk. She says that she rang him back 
at about 11.30 a.m. and attempted to further explain the 
details of the weekend rate to him. Still Mr Roberts wanted 
the car at the cheaper rate and intimated, as he had to Mrs 
Haby before, that he had previously obtained a car for 
$60.00 a day. Mrs Gusthart says she was insistent that the 
only way he could obtain a car at the rate of $60.00 per day 
was to hire it for three days, unless he obtained an order from 
the Respondent. Ordinarily this necessitated dealing with a 
Mrs Nelson, who was the Respondent's officer responsible 
for attending to such matters. Mrs Gusthart says Mr Roberts 
replied that he had previously hired cars without having to 
go through Mrs Nelson. Mrs Gusthart says that Mr Roberts 
became very angry and said words to the effect that he was 
not going to "build up Dawn Nelson's ego for empire 
building". She said that she asked him four times if the 
hiring was for company or private purposes, but he did not 
answer. She said, however, that he indicated that when he 
had previously hired cars without going through Mrs 
Nelson, he had been reimbursed by the Respondent, which 
Mrs Gusthart took to be an indication that he was seeking 
to hire the car on the account of the Respondent's business. 
At all events, the discussion degenerated somewhat with Mr 
Roberts suggesting to Mrs Gusthart that her rules and 
questions were "bullshit" and that she and Avis were 
"really pissing him off". Mrs Gusthart says that when she 
asked him not to swear like that he told her that it was not 
swearing and to look the words up in the dictionary. The 
conversation ended with Mr Roberts saying he was going 
to another organisation to hire a car. Mesdames Gusthart and 
Haby say that this conversation lasted some 25 minutes, at 
the end of which Mrs Gusthart was so upset that she broke 
down. She says that she had not experienced anything like 
it before and, after speaking to her Manager, submitted a 
written complaint to the Respondent. 

Mr Roberts denies that he represented to either of 
Mesdames Haby or Gusthart that he was acting on behalf 
of the Respondent. He says that he sought only details of the 
weekend rate, but the ladies misunderstood him and 
suggested that he should go through the Respondent's 
normal channels for hiring cars. This annoyed him. Mr 
Roberts admits to using the language akin to that outlined 
by Mrs Gusthart, although he says that taken in context it 
is normal language for the residents of north west region of 
the State. He denies, or at least does not recall, having had 
two telephone conversations with Mrs Gusthart. 

Following receipt of the written complaint, a Mr Neil, 
who was then the Respondent's Manager Rolling Stock 
Maintenance and to whom Mr Roberts was immediately 
responsible, and a Mr Lord, the Respondent's Manager of 
Information Services to whom the complaint was directed, 
discussed the matter with Mr Roberts. Without showing him 
the letter, they put to him that Mrs Gusthart formally had 
complained about his conduct on 3 December and that they 
wished to investigate it. Mr Roberts denied that he had 
represented that he was acting on behalf of the Respondent, 
that Mrs Gusthart had rung him back and that his 
conversation with the Avis representatives extended for as 
long as 30 minutes; rather he said it was for less than five 
minutes. Messrs Neil and Lord subsequently questioned 
Mesdames Gusthart and Haby about their claims advising 
them that there were a number of discrepancies between the 
complaint and what Mr Roberts had told them of the events. 
Mesdames Gusthart and Haby were insistent that the 
allegations in Mrs Gusthart's complaint was correct. The 
following day Messrs Neil and Lord again interviewed Mr 
Roberts, indicating to him that since the previous interview 
they had spoken to people at Avis, including Mesdames 
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Gusthart and Haby, and that there was major discrepancies 
between his account and theirs. Again Mr Roberts denied, 
or at least said that he could not recall, having introduced 
himself as being from the Respondent, and indicated that the 
details of his employer were requested by the Avis 
employees. They indicated to him that the weight of 
evidence was against him and that they were going to 
recommend to the General Manager that he be dismissed. 
The following day Mr Neil advised Mr Roberts that he and 
Mr Lord had considered the matter and believed that his 
conduct had "breached the CRA Code of Conduct for 
Ethical Practices" and that they were going to recommend 
the termination of his employment. In the interim, he was 
sent home on full pay and entitlements pending the General 
Manager's review. 

The General Manager accepted the recommendation. On 
17 December Mr Shippings, the Respondent's Principal 
Personnel Adviser, told Mr Roberts in the presence of Mr 
Lord that his services were being terminated from that date 
with one month's salary in lieu of notice. He was handed 
a letter from the Respondent's General Manager Dampier 
Operations indicating that the termination had resulted 
"from your breach of the CRA Code of Business Practice" 
and that "(a)ny Officer of the CRA Group must at all times, 
conduct themselves in their business and personal activities 
in a manner appropriate to membership of the group and not 
bring any of its components into disrepute". Mr Shippings 
says that Mr Roberts ashed if he was being dismissed for 
breach of the Code or for misconduct, to which Mr 
Shippings says that he replied to both. Mr Roberts says that 
he ashed what was involved in a breach of the Code, but Mr 
Shippings refused to elaborate. Subsequently, at the direc- 
tion of the Commission, the Respondent provided the 
Applicant with a more detailed statement of the reasons for 
Mr Roberts' dismissal. In short, they were that his conduct 
towards Mrs Gusthart breached the Code; he had a record 
of unsatisfactory service, which had resulted in formal 
counselling on two occasions; his conduct and attitude 
during the investigation conducted by Messrs Neil and Lord 
were unsatisfactory; and because the Respondent had lost 
confidence and trust in him. 

Mr Roberts asserts that his dismissal was a "big 
mistake", so much so that the Applicant claims, on his 
behalf, that the dismissal was unfair. It seeks an order for 
the reinstatement of Mr Roberts in his former employment 
with the Respondent without loss of benefits. The Applicant 
asserts that the dismissal was a gross over-reaction to what 
was essentially a private incident between himself and the 
Avis employees and had nothing to do with his employment 
by the Respondent. Mr Roberts claims that he did not 
intentionally mislead the Respondent's investigating offi- 
cers over the matter, but on the contrary says that he was 
telling the truth as best as he could recall it. Furthermore, 
he says he had no knowledge of the CRA Code of Conduct 
until it was mentioned to him at or about the time of his 
dismissal. Moreover, the Applicant says that in terminating 
Mr Roberts' employment, the Respondent did not take into 
account sufficiently Mr Roberts' antecedents, including the 
fact that he was involved in a motor car roll-over on the day 
after the incident which has given rise to these proceedings, 
which might conceivably explain his inability to accurately 
recall the events now in question. In addition, he was said 
to have had a good record of service and that as a rail 
specialist, there was little or no prospect of him obtaining 
alternative employment elsewhere. Furthermore, the Appli- 
cant says that in conducting enquiries about the matter, 
Messrs Neil and Lord did not sufficiently indicate to Mr 
Roberts how seriously they regarded the matter. They were 
derelict in not inviting him to be represented at their 
enquiries, and in not giving him a copy of the written 
complaint from Mrs Gusthart. Still further, the Applicant 
complains that the dismissal was not in accordance with the 
Respondent's Staff Policies and Procedures Manual for 
north-west based staff which, amongst other things, required 
that staff members be given the option of resignation. 

The Respondent opposes the claim, alleging that the 
dismissal was both lawful and fair. Mr Roberts' contract of 
employment provided for termination with one month's pay 

in lieu of notice. By his conduct towards the Avis 
employees, and by deliberately misleading his superiors, 
Messrs Neil and Lord, in their course of investigation of the 
complaint, the Respondent asserts that Mr Roberts had 
forfeited any right to remain in its employment. Moreover, 
in effecting the dismissal the Respondent acted fairly in 
giving Mr Roberts the opportunity to explain his conduct. 

To a large degree, this matter turns on an assessment of 
the evidence. There is unfortunately a substantial conflict in 
material respects between the version advanced on behalf of 
Mr Roberts and that advanced on behalf of the Respondent, 
not only as to the incident surrounding the Avis employees, 
which was the catalyst for his dismissal, but also as to his 
prior record of service. 

Where the evidence of Mr Roberts and that of the other 
witnesses conflicts with that Mesdames Haby and Gusthart, 
I have not the slightest hesitation in accepting the evidence 
of the two lastmentioned persons as being the most reliable. 
Their testimony was unequivocal and given in a frank and 
spontaneous manner which left me with the impression that 
they were each concerned only to accurately record the 
events as they occurred without any interest in seeing Mr 
Roberts lose his job. Their oral testimony is in stark contrast 
with that of Mr Roberts, who at times appeared evasive and 
who left me with the impression that he had little confidence 
in aspects of his own story. It may not be without 
significance that on many key matters he simply did not 
recall saying and doing things, for example receiving the 
long telephone call from Mrs Gusthart. I have not the 
slightest doubt that he asked Mrs Gusthart for a copy of her 
letter in order that he could "soften up the manager" as she 
says, and still later rang her to suggest that she would not 
want to be subpoenaed and go into the witness box to tell 
her story because it would be embarrassing for her. Not only 
was I impressed with the oral testimony of each of the Avis 
employees, their evidence was, in general, consistent and to 
some degree corroborated by contemporaneous notes, most 
notably the letter of complaint written by Mrs Gusthart. It 
appears that there is an error in the letter regarding the 
telephone number alleged to have been left by Mr Roberts, 
but I am otherwise satisfied that the contents of the letter 
accurately recall what occurred on the occasion in question. 
It is not only supported by the oral testimony of Mrs 
Gusthart, but corroborated by the evidence of Mrs Haby. 

I have not the slightest doubt there were two telephone 
calls as Mesdames Haby and Gusthart say, and equally I 
have no doubt that the second telephone call lasted for 25 
minutes or thereabouts, as they both say. Equally I have no 
doubt that that telephone call was made at or about 
11.23 a.m. Mrs Gusthart's letter was written on the same 
day, and as previously mentioned, I have not the slightest 
doubt that it is accurate in this respect. Interestingly, Mr 
Roberts does not now deny that such a telephone call was 
made, but just does not recall it. He was far from certain that 
he received a telephone call at that time from his daughter, 
as he initially suggested was the case. Mesdames Haby and 
Gusthart, on the one hand, and Mr Roberts' daughter and her 
friend, on the other, claim to have noted that time on the day 
in question. Apart from any consideration of the demeanour 
of the respective witnesses, I find the explanation of 
Mesdames Gusthart and Haby far more plausible. They say 
they looked at the clock then because, in the case of Mrs 
Gusthart, Mr Roberts kept repeating himself so often and, 
in the case of Mrs Haby, because it was obvious to her that 
it was a difficult telephone call. In addition, it finished just 
10 minutes before Mrs Gusthart was to go to lunch. 
Furthermore, they say they noted that another Avis 
employee had time to take a car to the yard and return during 
the period of the telephone call. 

It is said that there is a discrepancy in the evidence of 
Mesdames Haby and Gusthart as to when the first call was 
made. Mrs Gusthart's letter suggests that it was made at 
10.40 a.m., but Mrs Haby initially testified that it was at 
8.30 a.m. or thereabouts. However, Mrs Haby acknowl- 
edged that it could have been at either 8.30 a.m, or 
10.30 a.m., as it was at a time when aircraft arrive. Her 
evidence is thus consistent with Mrs Gusthart's. The 
evidence tendered by the Applicant suggests that at or about 



10.26 a.m. a telephone call was made to Avis for a duration 
of approximately nine minutes from his telephone at work. 
Equally it suggests that at or about 11.23 a.m. the telephone 
station manned by Mr Roberts received an outside telephone 
call for a duration of 26 minutes, or thereabouts. 1 have not 
the slightest doubt that they were the two telephone calls 
now in question. 

Moreover, I have little doubt when questioned by Messrs 
Neil and Lord that Mr Roberts was aware that there were 
two telephone calls with the Avis employees and, further- 
more, that they took longer than five minutes in toto as he 
suggested was the case. I unreservedly accept the evidence 
of Messrs Neil and Lord as being an accurate account of 
what was said at these meetings with Mr Roberts regarding 
the complaint from Mrs Gusthart. 1 find it hard to accept, 
having regard to the nature of the calls, that he did not 
remember them both, despite the mishap which he suffered 
the day following the incident in question. The enquiry was 
held barely five days after the event. It appears that the more 
he was questioned about the matter by Messrs Neil and 
Lord, the more he said he could not recollect whether there 
was a second call with the Avis people. Having seen and 
heard Mr Roberts, I do not accept that he did not genuinely 
recall the telephone calls, particularly after Messrs Neil and 
Lord put to him the version of the Avis employees, as I am 
satisfied was the case. Likewise, I am satisfied that he 
knowingly misled them regarding his attempts to pretend 
that he was able to rent a car on the Respondent's behalf 
without the proper authority. Certainly I do not accept that 
he made the position clear to the Avis employees that it was 
a private hire as he claimed he did at the initial meeting. If 
that was the case, it is odd in the extreme that there should 
have been so much discussion about Mrs Nelson. Messrs 
Neil and Lord say that Mr Roberts was evasive as to whether 
he refused to clarify whether the hire was for company or 
private purposes, other than to say that it had "nothing to 
do with Dawn Nelson". I am satisfied and find that Mr 
Roberts was less than honest in his answers to them about 
the events in question, particularly in respect of the second 
telephone call, and as to how he introduced himself to the 
Avis employees. 

I am satisfied and find that Mr Roberts did attempt to use 
his position to get an advantage which he was not entitled 
to. I accept the evidence of Mrs Haby that he introduced 
himself to her as being "from" the Respondent. Again, 
apart from an assessment of the demeanour of the respective 
witnesses, Mr Roberts conceded that he used words to the 
effect that he was an employee of the Respondent, but does 
not recall introducing himself as being from the Respondent. 
In addition, I accept the evidence of Mrs Gusthart that she 
repeatedly asked Mr Roberts as to whether the hire was for 
company or private purposes and he did not answer. I also 
accept her evidence that when she explained the weekend 
rates to him, he replied to the effect that he had previously 
hired cars for one day at the rate of $60.00 a day without 
going through Mrs Nelson. I have not the slightest doubt that 
he intended to convey the impression, without expressly 
saying so, that he was entitled to receive, or to be given, the 
benefit of the rate of $60.00 per day as if he was seeking 
the car for corporate hire. In those circumstances, I have not 
the slightest doubt that he acted in breach of the provisions 
of the CRA Code of Business Conduct. 

Amongst other things, that Code provides— 
"Officers and employees of the CRA Group must at 

all times conduct themselves in their business and 
personal activities in Australia and overseas in a 
manner appropriate to their membership in the CRA 
Group and in a way that neither conflicts with nor 
compromises the interests or objectives of the Group 
nor brings the Group or any of its components into 
disrepute." 

"6. An officer or employee of the CRA Group shall 
not make improper use of company resources or 
information for personal use or to gain any direct 
or indirect advantage or benefit for themselves or 
their associates. ..." 

Although I am not convinced on the evidence that Mr 
Roberts actually received the Code, I have little doubt that 
he knew of, or ought to have known of, its contents. 1 find 
it odd that he did not say that when it was first suggested 
by Messrs Neil and Lord, at the second meeting, that he was 
in breach of the Code. The record of that meeting records 
that in that respect "he would understand" what the Code 
required, but he did not say anything to indicate that he did 
not understand. Further, the evidence, as I find it to be, was 
that on being handed the letter of dismissal he asked Mr 
Shippings whether he was being dismissed for misconduct 
or for a breach of the Code. 

In any event, it seems to me to matter little whether he 
knew of the Code or not. I consider it to be part of an 
employee's normal duty of fidelity not to act in a way which 
would be likely to bring his employer into disrepute and not 
to act in a way to obtain a benefit for himself by improper 
use of his position with his employer (cf: Reading v. 
Attorney General (1951) AC 507; Hocking v. Public Service 
Association (SA) (1978) AILR 470). Mr Roberts agrees that 
it would be improper and a breach of trust for an employee, 
particularly a staff employee, to seek to obtain a benefit in 
that way. 

Although the letter accompanying Mr Roberts' dismissal 
was obtuse in setting out the reasons for dismissal, I am 
satisfied and find that it was not so much the complaint that 
Mr Roberts had breached the CRA Code of Business 
Conduct which led to his dismissal, but the conduct which 
gave rise to the conclusion by the Respondent that he had 
breached the Code. That is clear from the remarks which, 
as I find, were made to Mr Roberts at the time the letter was 
handed to him and the subsequent particulars supplied by 
the Respondent at the request of the Applicant. Moreover, 
it is clear that the dismissal was not only grounded on the 
events involving the Avis staff, but on Mr Roberts' conduct 
at the subsequent inquiry held by Messrs Neil and Lord into 
those events. The memorandum from Messrs Neil and Lord 
to the General Manager Dampier Operation clearly puts the 
recommendation to him on that basis and it is clear from the 
evidence of those persons that Mr Roberts' conduct in 
deliberately misleading them was a key factor, if not the key 
factor, for his dismissal. The Respondent now disavows any 
suggestion that Mr Roberts was dismissed because of 
anything he did or committed to do before the Avis incident. 
That concession is clearly consistent with the evidence 
adduced on its behalf. 

Having regard to Mr Roberts' conduct, as I find it to have 
been, I cannot think that the Respondent, in acting as it did, 
in any way acted unfairly or harshly against Mr Roberts, as 
the Applicant claims. He was, as I find, clearly less than 
frank with Messrs Neil and Lord in their investigation of the 
complaint. It was a complaint, having regard to its contents, 
which touched upon his employment and therefore one 
which they were entitled to investigate. In this respect, it 
matters not that the complaint was a private one rather than 
one made on behalf of the Avis organisation because it was 
a complaint relating to his activities which involved the 
Respondent. Further, apart from any consideration of his 
attempts to obtain an undue advantage by reliance on his 
position with the Respondent, and apart from any consider- 
ation of the unsavoury language used to Mrs Gusthart, it is 
hardly becoming or consistent with his duty of fidelity, 
which includes an obligation to act in good faith, for a 
Manager of Mr Roberts' status to speak of a fellow staff 
member, who he knows has regular dealings with Mrs 
Gusthart on the Respondent's behalf, in a derogatory way 
in which, as I find, he did in respect of Mrs Nelson. In all 
these circumstances, it cannot be said rationally that the 
Respondent acted unfairly in dismissing Mr Roberts from 
its employ with payment in lieu of notice. He was not 
dismissed summarily for misconduct, but his employment 
was terminated in accordance with the provisions of his 
written contract of employment, which expressly provides 
for payment in lieu of notice. 

In my view, there is simply no ground to complain about 
the enquiry process conducted on behalf of the Respondent. 
It is clear from the evidence of Messrs Neil and Lord that 
he was told at the outset that the Company had received a 
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formal complaint from an employee of the Avis organisation 
and that they wished to investigate the complaint. Although 
the written complaint was not given to Mr Roberts, the 
salient points of it were put to him and he was asked for his 
comments. Moreover, Messrs Neil and Lord did not merely 
take the Avis employees' word without question, but in light 
of Mr Roberts' challenge to its accuracy, made further 
enquiries of the complainants before taking the matter 
further. Even then, Messrs Neil and Lord gave Mr Roberts 
a further opportunity to state his case. They explained to him 
that they had discussed the discrepancies between his 
version and that of the Avis employees with the Avis people 
and that they had formed the impression that the weight of 
evidence was against him. Although Mr Roberts was not 
invited to be represented at either of the interviews 
conducted by Messrs Neil and Lord, there was nothing to 
indicate that that opportunity was ever denied him. Mr 
Roberts was not a junior officer of the Respondent, nor is 
he an unintelligent person. Despite the suggestion made on 
his behalf that he did not comprehend the seriousness of the 
matter, it is apparent that from the beginning of the enquiry 
that he was surprised that the matter had gone so "far". 
Furthermore, in the second interview before there was any 
mention of his being dismissed he expressed disappointment 
that the matter had gone so far that his career was being 
threatened. 

It is to be remembered that enquiries in the workplace of 
this nature are not to be likened to investigations by police 
into alleged criminal offences. The standard expected of 
police by application of The Judge's Rules is not expected 
in the workplace (see: Morleys of Brixton Ltd v. Minott 
(1988) IRLR 270). Nor is it the case that the rules of natural 
justice per se apply. As was explained in Robe River Iron 
Associates v. The Australian Workers' Union, West Austra- 
lian Branch. Industrial Union of Workers (1987) 67 WAIG 
320, 324, those rules' have no application in the termination 
of an ordinary contract of employment (see also: Brophy v. 
Hapstone (1984) A1LR 135). What is required, at least in the 
case of misconduct, is that the employer investigate the 
complaint of misconduct fully and fairly and hears whatever 
the employee wishes to say in his defence or explanation or 
mitigation (see: Polkey v. Dayton Services Ltd (1988) ICR 
142 and see too: Robe River Iron Associates v. The 
Construction, Mining, Energy Workers Union of Austra- 
lia—Western Australian Branch (1989) 69 WAIG 1027). 
Thus, where a complaint has been received about an 
employee, the employer ordinarily ought to enquire whether 
there has indeed been any misconduct and its gravity and 
not merely rely on the integrity of the complainant (see: 
Bowie v. South Australian Brewing Co. Ltd (1991) 58 SAIR 
357; and Henderson v. Granville Tours Ltd (1982) IRLR 
492). In this case, the Respondent did not merely rely on the 
integrity of the complainant but properly investigated it by 
reference to both the complainant and Mr Roberts. 

The Applicant, although questioning the Respondent's 
failure to follow the relevant staff manual, correctly does not 
argue that the mere failure to follow that manual renders the 
dismissal, ipso facto, unfair (see: Polkey v. Dayton Services 
Ltd (supra)). The courts have never regarded the failure on 
the part of the employer to follow the literal letter of a 
grievance procedure or, indeed an award, as automatically 
rendering the dismissal unfair (see: McLean v. David Jones 
(Australia) Pty Ltd (1993) AILR 98; and see too: Stevenson 
v. Golden Wonder Ltd (1977) IRLR 474). In any event, it 
is difficult on the evidence to discern the status of the 
manual. I cannot say that the evidence of Mr Shippings was 
at all convincing or reliable about the matter, but it does not 
appear to have the status of an agreed procedure. However, 
what is clear from that part of the document, which was 
tendered in evidence, is that, amongst other things, it 
provides that the manager will notify the staff member of 
the decision to terminate his employment "and where 
desirable" give him the option of resignation. Presumably 
on this occasion the manager thought it not desirable to 
adopt that course. Having regard to the conduct complained 
of against Mr Roberts, I do not find it surprising that the 
Respondent did not consider it desirable to give him that 
option. Moreover, the evidence is that the manual is only a 
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guideline and can be departed from when and so often as the 
General Manager thinks appropriate. 

Overall, I remain unconvinced on the evidence that Mr 
Roberts was unfairly dismissed, but even if he was, I would 
not be inclined to order that he be reinstated. I accept that 
where an employee has been unfairly dismissed, there needs 
to be cogent reasons to deny him the benefit of reinstatement 
(see: Porteous Pty Ltd v. Transport Workers' Union of 
Australia, Industrial Union of Workers, W.A. Branch (1990) 
71 WAIG 19 and see too: Gnatenko v. General Motors 
Holdens Ltd (1976) 43 SAIR 760, 795; but cf: Slonim v. 
Fellows (1984) 154 CLR 505). On this occasion I am 
satisfied that such reasons do exist. Putting aside Mr 
Roberts' attempt to gain an improper advantage for himself, 
by his own admission he spoke in words derogatory of 
another officer of the Respondent to employees, of one of 
the Respondent's suppliers of services. Moreover, the 
person condemned by Mr Roberts was the person who 
normally had day to day dealings with suppliers on behalf 
of the Respondent. In addition, as I find, Mr Roberts was 
less than frank and honest with his immediate superior, Mr 
Neil. In those circumstances I accept that Mr Neil has every 
reason to reach the conclusion which he said he has, that he 
has lost trust in Mr Roberts. Despite the claims of the 
Applicant, Mr Roberts cannot pray in aid a good record of 
service. It is apparent from the evidence adduced in these 
proceedings, particularly that of Mr Doddrell, whose 
evidence I accept, that his interpersonal skills are somewhat 
deficient, leading to him having to be transferred to a 
non-supervisory post. Moreover, I accept the evidence of 
Messrs Harrison and Case that he was, to say the least, 
cavalier in his attention to the obligation to return to work 
on time after being on leave, which as I find resulted, on at 
least one occasion, in counselling. 

The Applicant suggested that the real reason for Mr 
Roberts' dismissal was the Respondent's desire to avoid the 
need to offer him a voluntary severance package which, but 
for his dismissal, the evidence is that he would have been 
offered. Although Mr Neil was strangely reluctant to discuss 
the question of voluntary severance, I have not the slightest 
doubt that in recommending that he be dismissed, Mr Neil 
was in no way motivated by a desire to avoid conveying that 
offer to Mr Roberts. Indeed, Mr Neil impressed me as being 
genuinely grieved by what he saw as Mr Roberts' deceit 
during the course of his investigation into the Avis incident. 

It follows from the foregoing that the application should 
be dismissed. 

Appearances: Mr K. Trainer on behalf of the Applicant. 
Mr A.J. Power and with him Mr G. Gishubl (both of 

Counsel) on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting, Supervisory and Technical 

Employees Western Australian Branch 
and 

Hamersley Iron Pty Limited. 
No. CR 22 of 1993. 

COMMISSIONER G.L. FIELDING. 
13 May 1993. 

Order. 
HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr A.J. Power (of Counsel) and with him Mr G. Gishubl 
on behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commission. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Sons of Gwalia Ltd. 
No. CR 749 of 1992. 

COMMISSIONER A.R. BEECH. 
12 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant union 
claims that the dismissal of Mr Lindsay Freeman on the 18th 
December 1992 was unfair and seeks an order for his 
re-instatement without loss of entitlements. The essential 
facts of the matter can be shortly stated. Mr Freeman was 
employed by the respondent as a dump truck operator on its 
mine site at Leonora. He had been so employed for 
approximately S'/z years. On the day of his dismissal Mr 
Freeman drove his truck over a rock which caused damage 
to the truck. As a result of this, and taking into account at 
least two other driving related incidents in the preceding six 
months, Mr Freeman was dismissed. Mr Freeman finished 
work on that day and was paid up to the time of dismissal, 
was paid wages in lieu of notice and was also paid pro rata 
leave entitlements. Mr Freeman's employment was gov- 
erned by the terms of the Gold Mining Consolidated Award 
No. 21 of 1967. By clause 4A.—Contract of Service the 
contract of service is daily and may be terminated by one 
day's notice on either side given on any day. 

It should be said at the outset that the union approached 
its task on the basis that there had been a summary dismissal. 
On the facts as produced to the Commission, that is not the 
case. Whether a dismissal is summary or not involves 
considerations of both fact and law but the evidence does 
reveal payment of due notice and all due entitlements which, 
together with the evidence that the reason for dismissal was 
reached after consideration of a number of incidents, does 
not lead to a conclusion in this case that the dismissal was 
summary. 

The union called evidence from Mr Freeman, from a 
fellow truck driver Mr Weilgomesz and from an organiser 
of the union Mr Paterson. The respondent called evidence 
from the mine superintendent at Leonora Mr Fyffe, from the 
senior mine supervisor Mr Cross, from a pit supervisor Mr 
Lemon and from the safety personnel co-ordinator Mr 
Benson. 

The union argues that the company showed a complete 
disregard for any fair and reasonable procedural method 
when investigating incidents in which Mr Freeman was 
involved. It argues on that basis that a dismissal for poor 
work performance is harsh and that the company ought to 
have examined options, including re-training Mr Freeman. 

For the respondent it was argued that it was entitled to 
expect a very high standard of competence from a person 
of Mr Freeman's experience. It made submissions regarding 
the need for safe work practices on the mine site. It referred 
to a number of previous incidents which all related to Mr 
Freeman's driving including an incident in December 1992 
for which Mr Freeman received a Notice of Written warning 
which indicated that: 

"Should another incident of this type or any other 
breach of the company's road and safety rules occur, 
your employment with the company may be termi- 
nated." 

Thus, the incident on the 18th December 1992 is seen by 
the respondent as at least a third incident of a serious nature, 
and this, together with at least two other incidents which 
involved Mr Freeman's driving, but which did not of 
themselves lead to any conclusion that Mr Freeman was at 
fault in those incidents, led the company to its decision. 

It is common ground that Mr Freeman's record, until July 
1992 was perfectly satisfactory. Exhibit 1 consists of a 
complimentary appraisal of Mr Freeman as a driver from the 
Welshpool Service Centre of NS Komatsu regarding its 

vehicles for the 19th August 1991 and the 24th June 1992 
and two undated declarations of instruction having been 
received on certain mechanical equipment. The Commission 
also finds on the facts that Mr Freeman was regarded as one 
of the respondent's better dump truck drivers, indeed there 
is evidence from Mr Cross that Mr Freeman was one of the 
"top two or three operators" in the company. 

The authorities governing unfair dismissal are well settled 
and both parties referred to the well known passage in 
Undercliffe Nursing Home v. FMWU ((1985) 65 WAIG 385 
at 386). That test has been followed on a number of 
occasions since that decision. Each dismissal will have to 
be examined upon its own circumstances, but the matters 
raised by the union are, if proven to be the case, matters of 
significance. Whether an employer follows procedural 
fairness when considering the termination of an employee 
will be a factor in determining whether, overall, the 
dismissal was fair or unfair. Indeed in some circumstances 
it may be the decisive factor: Shire of Esperance v. Mouritz 
((1991) 71 WAIG 891 at 895 per Kennedy J). However, 
while I believe some valid criticism is able to be made of 
the respondent the applicant union has failed to make out 
its claim that there has been the denial of natural justice 
towards Mr Freeman that has been alleged. 

Mr Freeman was dismissed for "poor driving perfoim- 
ance and poor judgement" and taking into consideration 
"previous warnings given to Freeman for similar incidents 
and accidents that do not seem to be having an effect on 
Freeman's driving performance" (extract exhibit 5). These 
comments followed the incident of the 18th December 1992, 
as to which, Mr Freeman's evidence is that he judged the 
rock to be small enough for him to drive over and was wrong 
in that judgement. He states that he wears ear muffs and that 
he did not hear anything and that it did not rock the truck 
at all. When he checked for damage subsequently he states 
that he was "very surprised to see the damage that it had 
done". An Accident Investigation Report was initiated by 
the respondent company and Mr Freeman was asked to make 
a written statement, which he did and following which he 
was taken down to the area where the incident had occurred. 
His evidence is he did not play any further part in the 
investigation, he was subsequently terminated for the 
incident. The decision to dismiss was made by Mr Fyffe who 
discussed the matter with Mr Freeman. 

A comment should be made about the Accident Investiga- 
tion Reports and the Serious Incident Reports which 
constituted a number of the exhibits tendered during the 
proceedings. Whilst these reports do record the events as 
noted by the different persons who filled out the various 
parts of the forms, the evidence reveals that the forms are 
not themselves shown to the employee who may be the 
subject of or involved in the accident or incident. In this 
matter, it is Mr Freeman's clear evidence that until the 
respondent company produced copies of the documents to 
the union after it sought an order for production of 
documents, Mr Freeman had not been shown the forms that 
referred to him or the incidents in which he had been 
involved. There is also evidence, which is accepted, that it 
is company policy for these forms not to be shown to wages 
staff. The problem which this poses for the respondent 
company in a situation such as this was illustrated in the 
proceedings by the number of occasions when Mr Freeman 
disputed some details in the reports. To the extent that senior 
personnel in the company decide what action is to be taken 
based upon the contents of that report, they must do so in 
the knowledge that the employee involved may not agree 
with the contents of the report. 

These reports are accepted by the Commission as a 
reflection of what the authors of the various completed 
sections wrote at the time. But their contents are not 
necessarily preferred over the evidence of Mr Freeman 
where there is a conflict in the evidence. This is because Mr 
Freeman was not given the opportunity at the time of the 
making of the various reports to accept, reject or amend any 
of the comments contained within them (as to this, see the 
comments of Cort C in W.A. Carpenters and Joiners etc. 
Union v. Public Works Department, (1981) 61 WAIG 964 
at 965). That does not of itself lend support to the union's 
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allegation of procedural unfairness however. The evidence 
does reveal that Mr Freeman was at least spoken to by a 
member of staff following each of the incidents upon which 
the respondent relies, although not the mine superintendent 
Mr Fyffe in each case. 

The decision to dismiss was made by Mr Fyffe. At the 
time, he made a written note of his discussion with Mr 
Freeman and that was tendered in evidence (exhibit D). Mr 
Fyffe raised with Mr Freeman the other incidents which had 
occurred. He formed the view from that conversation that 
Mr Freeman had not changed his manner of driving 
following those earlier incidents, and in the absence of "any 
satisfactory explanation" why he decided to drive over the 
top of the rock, Mr Fyffe dismissed Mr Freeman. 

With respect to all concerned, the facts of this incident 
really are quite clear, as is the investigation of the incident 
by the respondent. It is a fact that Mr Freeman made an error 
of judgement in his duties and his evidence before the 
Commission admits that. The evidence before the Commis- 
sion permits the conclusion that the incident of itself would 
not warrant termination. This is because of evidence that 
rock damage to vehicles does happen at the mine site, 
although the causes of it may vary and not relate necessarily 
to driver error; the damage to the vehicle was indicated in 
exhibit 5 as being "less than 10% of the Cost Estimate 
Replacement Value"; and finally there is sufficient evi- 
dence to conclude that in these sorts of operations the kind 
of decision made by Mr Freeman is the kind of decision 
frequently made by himself and other dump truck operators 
of necessity, due to the operations in which they are 
engaged. Indeed, the concern of the company was not the 
incident of itself, but rather the other incidents which had 
occurred and the concern of the company that Mr Freeman 
was showing an increasing tendency to make errors of 
judgement, and was not attempting to remedy this situation. 

The parties dealt at length with the previous incidents. 
Chronologically they are as follows. 

The first incident was the 22nd July 1992. Whilst 
emerging from under a digger Mr Freeman ran over a piece 
of protruding rock which was referred to as a piece of toe. 
This caused damage to the underside of the truck. Mr 
Freeman's evidence is that he had observed this piece of toe 
as he manoeuvred to go under the digger, but then forgot 
about it when he moved away from under the digger in a 
manner to avoid another dump truck waiting nearby. As a 
result of this incident, Mr Freeman was given a written 
warning and also assigned to the blasting crew for five days 
as a penalty. Although there is reason from the evidence to 
conclude that the penalty was greater than may have been 
warranted, and even that Mr Freeman on that occasion was 
something of a scapegoat because he just happened to be the 
next driver to cause truck damage and it was necessary, in 
Mr Cross's view, to make an example of Mr Freeman, the 
incident did occur. And there is also evidence from Mr Fyffe 
that at least one other truck driver had been given the same 
penalty for a similar error. The toe had been there for all of 
the shift so far and even for the last part of the previous day 
shift; Mr Freeman had seen it and recognised it for what it 
was—but he forgot about it during the time the truck was 
being loaded and he ran over the top of it causing damage 
to the truck. And as to the penalty imposed, although Mr 
Freeman gave evidence that he disagreed with the penalty 
there is no evidence that he took the matter any further with 
the company or with his union as was his entitlement under 
the award. 

The second incident upon which Mr Fyffe relied occurred 
on the 30th August 1992. Mr Freeman's vehicle was 
involved in a minor collision with another vehicle which 
resulted in a warning being given to the other driver. 

The third incident was the 6th September 1992. This is 
recorded in a Serious Incident Report form in fact completed 
by Mr Freeman. It complains about a potential accident 
which involved his vehicle and another vehicle. On the 
evidence of Mr Cross, the incident was an unusual one and 
there was some confusion (transcript page 99). It is not 
apparent from the evidence that any particular blame can be 
attributed to Mr Freeman for this incident. 

The fourth incident is the 11th October 1992. This was 
a minor collision between two dump trucks, one of which 
was driven by Mr Freeman. It was investigated by Mr Cross. 
His evidence is that "... it was another accident involving 
Lindsay although it didn't seem to be his fault..." (transcript 
page 104). 

The fifth incident refers to the 3rd December 1992. This 
incident involved Mr Freeman overtaking a water truck at 
night without radioing the water truck of his intention. There 
is controversy about the facts of this incident. Mr Freeman 
gave evidence directly on this matter, and was cross- 
examined on it. He maintained his evidence. The contro- 
versy is that the respondent states that Mr Freeman overtook 
the water truck in a dangerous part of the mine and that his 
action forced an oncoming truck to brake violently to avoid 
a collision. Mr Freeman strongly denies that that is the case 
and the union has, quite correctly, pointed out that neither 
of the other two drivers involved gave evidence during these 
proceedings, that the evidence given to the best of his 
knowledge by Mr Cross is hearsay, and that the written 
statements of the two drivers taken by Mr Cross were not 
shown to the union or Mr Freeman beforehand, and for that 
matter were not put to Mr Freeman in any detail in 
cross-examination. The union is effectively making the 
point that the direct, sworn and tested evidence of Mr 
Freeman should be preferred over such written evidence as 
there is and which was not known of beforehand. Whilst it 
is acknowledged that the Commission is not bound by the 
rules of evidence, those rules are not lightly to be cast aside, 
and the union's point has validity (Hocks v. Kembla 
Built-in-Furniture (1987) 67 WAIG 1527; Portius Pty Ltd 
v. TWU (1990) 71 WAIG 19 at 21). Mr Freeman is emphatic 
that there was no danger involved at all and the other truck 
did not "brake violently to avoid a collision". As a result 
the evidence of the respondent on this point loses some 
force. However, the Commission is not prepared to find that 
the report lodged by the driver of the other truck is a 
complete fabrication. An incident did occur even if it was 
not as dangerous as the respondent's material suggests. Mr 
Freeman did not use the two-way radio to inform the water 
truck of his overtaking. And as to that, Mr Freeman's 
evidence is that it is customary on the mine not to use the 
two-way radio at night in those circumstances because the 
lights of the respective vehicles indicate what is happening. 
That evidence was not attacked in cross-examination. It was 
supported by the evidence of Mr Weilgomesz, who in turn 
was not cross-examined on the point. It was referred to 
almost in passing by Mr Cross (at page 119) in terms which 
suggest that if indeed the two-way isn't used at night then 
"people should be putting serious incident reports about it". 

The point needs to be made however that Mr Freeman did 
receive a form of written final warning. There is evidence 
given by both Mr Freeman and Mr Cross that Mr Freeman 
apparently disregarded this warning as being "not worth the 
paper upon which is was printed". This is of serious concern 
to the Commission. A warning cannot just be ignored. If Mr 
Freeman indeed believed that the warning was unjust or 
unwarranted, then there were steps available through the 
Dispute Settlement Procedure of the award or via his union 
to have the matter raised at that time. It does not assist Mr 
Freeman now to say that the warning was not warranted 

' when at the time he apparently did not take the matter 
further. 

These then are the incidents upon which Mr Fyffe relied 
in coming to his decision. To them must be added the 
evidence given by Mr Cross (of which Mr Fyffe was aware) 
of concern raised with him by other drivers as to their 
concern regarding a perception that Mr Freeman was not a 
defensive driver and had a "barging" attitude. Exception 
was taken to this evidence, it being hearsay. However Mr 
Freeman himself does admit that Mr Cross raised their 
concerns with Mr Freeman and a discussion ensued. The 
Commission is therefore satisfied that the evidence as given 
by Mr Cross should be accepted. 

Following the incident of the 3rd December, Mr Fyffe 
believed that Mr Freeman should be spoken to by the safety 
personnel co-ordinator to impress upon Mr Freeman the 
company's concern at the number of incidents involving 



him. There was a worry about accidents in the future and 
on a mine site as any workplace that is a paramount 
consideration. The incident which led to the dismissal on the 
18th December 1992 occurred one day after some discus- 
sions had occurred between Mr Freeman and Mr Benson 
from which Mr Benson concluded that there had indeed been 
some change for the better in Mr Freeman's attitude. 

As to the second, third and fourth incidents, no fault is 
attributed to Mr Freeman. As to the other incidents, they did 
occur as set out above and of themselves must lead to a 
concern that a driver of Mr Freeman's experience had made 
those errors. Sufficient concern was raised in the mind of 
the respondent for it to instruct Mr Benson to discuss Mr 
Freeman's performance and attitude with him. That is 
significant. It compels the conclusion that relative to other 
truck drivers Mr Freeman required some counselling. That 
the incident of the 18th December then occurred against that 
background is significant. 

In these circumstances, it is difficult for the union to show 
an unfairness on the part of the respondent towards Mr 
Freeman. In each of the incidents there is evidence that a 
senior staff member spoke to Mr Freeman and although he 
may be of the opinion that his side of the story was not really 
listened to, there has not been demonstrated a denial of 
natural justice as such. 

The application will be dismissed. 
Appearances: Mr A. Sommerville on behalf of the 

applicant. 
Mr C. Mitchell on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Sons of Gwalia Ltd. 
No. CR 749 of 1992. 

COMMISSIONER A.R. BEECH. 
12 May 1993. 

Order. 
HAVING heard Mr A. Sommerville on behalf of the 
Applicant and Mr C. Mitchell on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch; Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch); Metals 

and Engineering Workers' Union—Western Australia 
and 

Thiess Contractors Pty Ltd. 
Nos CR 104 and CR 148 of 1993. 

Metal Trades (General) Award 1966. 
No. 13 of 1965. 

Electrical Contracting Industry Award. 
No. R 22 of 1978. 

Engine Drivers' (Building and Steel Construction) Award. 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
12 May 1993. 

Order. 
WHEREAS the Commission has before it an application for 
a site allowance to apply to the construction of a new oxygen 
plant at the Kambalda Nickel Smelter; 

And whereas the site was inspected and a conference of 
the parties held at which agreement was not able to be 
reached; 

And whereas the matter was referred for hearing and 
determination; 

And whereas the parties subsequently met and reached 
agreement over this issue; 

And whereas the Commission was advised that work is 
being carried out pursuant to a contract worth $24m, with 
a maximum workforce of 30 persons; 
And whereas the Commission has been advised that the 
parties agree that the work being performed is in addition 
to existing and operating plant, that there are factors of 
noise, dust, fumes, extremes of temperature and congested 
working conditions which are viewed by the parties as being 
in excess of the awards applicable to employment at the site; 

And whereas the Commission believes that the site is one 
for which an allowance should be granted having regard to 
the tests for deciding matters relating to a site allowance; 

And whereas the parties have requested that an order issue 
in the terms of their agreement; 

And Having heard Mr N. Hodgson on behalf of the 
applicants and Mr S. Macaree on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
and by consent, hereby order— 

(1) That employees employed by or on behalf of the 
respondent on the Kambalda Oxygen Plant Con- 
struction Project shall receive the following: 

(a) A site allowance of $1.10 shall be paid for 
each hour worked in lieu of all special rates 
and provisions contained in the Metal Trades 
(General) Award 1966 No. 13 of 1965, the 
Engine Drivers' (Building and Steel Con- 
struction) Award No. 20 of 1973 and the 
Electrical Contracting Industry Award No. R 
22 of 1978 excepting subclauses (14), (15) 
and (17)—(22) inclusive of Clause 18.— 
Special Rates and Provisions. 

(b) The termination/redundancy provisions pre- 
scribed in Clause 14.—Termination/Redun- 
dancy of Part II—Construction Work of the 
Metal Trades (General) Award 1966 No. 13 
of 1965 shall apply to employees engaged 
under the terms of the Engine Drivers' 
(Building and Steel Construction) Award No. 
20 of 1973. 



(c) Each employee on commencing employment 
on site shall be provided with one pair of 
safety boots free of charge and be paid $0.06 
for each hour worked for the maintenance of 
these boots. The supply of boots shall not 
apply to employees who at the date of this 
Order have already been supplied with a pair 
of safety boots free of charge. 

(2) This Order shall have effect from the 8th day of 
March 1993 and shall apply until practical 
completion of the project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. CR 682 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 May 1993. 

Order. 
WHEREAS, having heard Mr D. Kucan on behalf of the 
applicant and Mr G. Maguire on behalf of the respondent; 
and 

Whereas, having inspected the Robb Jetty operations with 
an Inspector from Department of Occupational Health, 
Safety and Welfare of Western Australia for the purpose of 
ascertaining whether there was any merit to the alleged 
health and safety hazards of operating a 43 man team on the 
mutton chain; and 

Whereas, the Commission has now received a report from 
Department of Occupational Health, Safety and Welfare of 
Western Australia with respect to the above and the report 
concludes that the operation of the 43 man team on the 
mutton chain would be hazardous to the health and safety 
of the employees concerned; and 

Whereas, the Commission, without expressing a view on 
the industrial merits of the claim, accepts the findings of 
Department of Occupational Health, Safety and Welfare of 
Western Australia; 

Therefore, the Commission hereby Orders— 
That the claim be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western 

Australia 
and 

State Energy Commission of Western Australia 
No. CR 712 of 1992. 

COMMISSIONER O.K. SALMON. 
21 April 1993. 

Reasons for Decision. 
THE COMMISSIONER; This matter was referred for 
hearing and determination pursuant to s44(9) of the 
Industrial Relations Act 1979. The Metal and Engineering 
Workers' Union—Western Australia, claims that the State 
Energy Commission of Western Australia has acted unfairly 

against Mr Laurence Satie, a tradesperson's assistant 
employed at the Muja Power Station—and a union shop 
steward, and it seeks an order from the Commission 
requiring SECWA to take appropriate action to overcome 
the alleged unfairness. 

Mr Satie received a letter dated 4 December 1992 from 
SECWA management at the station stating that on 3 
December 1992 whilst making enquiries on behalf of a 
union member in the time clerks' office he was abusive to 
the clerks therein, and that generally he had conducted 
himself in an abusive and offensive manner. Furthermore the 
letter stated that contrary to arrangements entered into 
between himself and Mr House, his interim supervisor, on 
2 December Mr Satie was absent from his place of work 
without the permission or knowledge of his supervisor. He 
was advised that he would not be paid for the period of his 
absence from work and that overall his behaviour consti- 
tuted serious misconduct. He was further advised that any 
repetition of his behaviour will result in a term of suspension 
up to four weeks or dismissal. A copy of the letter was to 
be placed on his file. 

This letter followed meetings on 3 December between Mr 
Satie accompanied by Mr K. Metcalfe, another union stop 
steward, and Mr T. Harvey, station maintenance superinten- 
dent, with Mr J. Henderson, management accountant, on 
behalf of SECWA. These meetings were said to constitute 
an enquiry into Mr Satie's behaviour and their outcome, the 
advice in the letter of 4 December, is claimed by the union 
to have been reached according to unfair procedures 
followed during that enquiry. 

SECWA called nine witnesses to testify in support of its 
actions and conclusions concerning Mr Satie's behaviour, 
including three time clerks who were present in the office 
at the time in question and a mechanical maintenance 
foreman who was present in the office for part of that time. 
In fact my findings in this matter so far as they concern Mr 
Satie's alleged misbehaviour in the time clerks' office turn 
principally on the testimony of these persons and I will go 
to it now. 

Mrs Jeanette Martin is employed at the station as an 
acting time clerk. She has been employed by SECWA for 
six years, two years as time clerk. She is the time clerk most 
directly involved in the case against Mr Satie. 

It is common ground that Mr Satie approached Mrs 
Martin with a problem concerning the repayment of money 
wrongly paid as wages to a union member represented by 
Mr Satie. Mrs Martin's complaint was that Mr Satie had 
accused her of harassing the union member. She said that 
while she tried to explain her position, Mr Satie interrupted 
her, and when she did have a chance to explain Mr Satie 
became loud and aggressive towards her. He was also 
offensive and abusive according to Mrs Martin's testimony. 
He told Mrs Martin that the problem arose out of her 
mistake; that it was her problem; and that she had to fix it. 
He said that she was immature and that she should grow up. 

Mrs Martin also testified that the union member con- 
cerned came to the office some 15 minutes after Mr Satie's 
departure and apologised for Mr Satie's behaviour saying 
that he did not wish to be represented in the manner 
complained of nor did he wish to see Mrs Martin upset. 

The foregoing observations deal with the substance of 
Mrs Martin's evidence in chief. However, it becomes quite 
clear from the rest of her testimony together with that of Mr 
Carter that the scene in the time clerks' office changed from 
being an exchange between Mrs Martin and Mr Satie to a 
heated exchange between Mrs Martin and Mr Carter on the 
one side and Mr Satie on the other. 

Given the changed circumstances in the office it is to be 
noted, importantly, that whereas at first Mrs Martin said that 
Mr Satie became loud and aggressive after she was able to 
explain her point, thus suggesting that Mr Satie was loud and 
aggressive early in the exchange between the two of them, 
she said in cross examination that Mr Satie became loud and 
aggressive after Mr Carter came to offer her his assistance. 
Furthermore, while Mrs Martin said she felt physically 
threatened, apparently her fears in this regard arose after Mr 
Carter's arrival. Mr Satie's alleged offensiveness was 
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described by her as an insinuation that there might have been 
something "going on" between herself and Mr Carter. She 
alleged that Mr Satie said to Mr Carter "just what is your 
interest in this Richard? Are you acting as a time clerk, or 
out of concern for Jeanette?" 

If Mr Satie is guilty of treating Mrs Martin, or making 
insinuations, as alleged, 1 do not think he is excused because 
of Mr Carter's intervention in the exchange between himself 
and Mrs Martin. Nor do I think that Mr Carter's arrival on 
the scene would be justification for loud and aggressive 
behaviour towards him. However, it might have been 
different if Mr Carter's attitude was in fact questionable 
towards Mr Satie. That is a possibility; and while I put it no 
higher than that, nevertheless it is a possibility that should 
not be overlooked in reaching conclusions about the 
seriousness of the misconduct as alleged overall on Mr 
Satie's part. Nor should it be overlooked that Mrs Martin 
appears not to have been sufficiently grieved to report the 
alleged misconduct to her superior immediately. 

I am not to be understood as saying that Mr Satie is not 
open to criticism. I think he probably did press his complaint 
too far with Mrs Martin, and for too long, when it was 
probably quite clear to him that she was in no position to 
do much, if anything about it. Given the amount of money 
involved I think he should have taken his enquiries to a 
higher level instead of showing impatience with Mrs Martin 
in the early part of the developments in the time keepers' 
office. I have regard for Mrs Martin's allegations of 
insinuations made by Mr Satie towards her in the questions 
he put to Mr Carter. I accept that the questions were asked 
and I think they were inconsiderate and uncalled for. 
Ironically they indicate immaturity on Mr Satie's part and 
he is hardly in any position to accuse Mrs Martin of being 
immature—as I think he did. However, I do not think that 
the questions need be taken to mean that something was 
"going on" in the sense I think Mrs Martin meant. 

Mr Satie was alleged to have stood over Mrs Martin. On 
the evidence I find that there was probably no aggressive- 
ness in his stance at all before Mr Carter arrived and given 
the attitudes adopted after that I do not accept the evidence 
of Mr Satie standing over Mrs Martin as reliable. 

All points considered I do not think that Mr Satie 
misconducted himself in the time clerks' office in ways that 
would justify the description of serious misconduct as it was 
put to him in the letter of 4 December. 

The circumstances surrounding Mr Satie's alleged mis- 
conduct in the time clerks' office are not those before their 
Lordships in Wilson vs. Racher CA (1974) ICR 428; but the 
principles relied upon in that case are of some assistance to 
me. 

In Wilson vs Racher the language used by the employee 
to the employer was not in the opinion of the trial judge, able 
to be condoned. However the judge held that despite the 
language used by the employee his dismissal was wrongful. 
The salient fact was that the employee had retaliated with 
obscene language against a trivial complaint and some 
provocation from the employer. 

There are recent cases decided by the Commission which 
provide examples of employees being unfairly treated by 
having accusations of misconduct recorded against them, 
thus making them susceptible to instant dismissal on later 
occasions when misconduct may be further alleged, and 
being dismissed because of their activities on behalf of 
employees whom they represent in the workplace (Electrical 
Trades Union vs Robe River Iron Associates, 68 WAIG 
1317. See also Full Bench on appeal, 68 WAIG 2035. 
Transport Workers Union vs Portius Pty Ltd t/a Flash Foods, 
70 WAIG 4187. See also Full Bench on appeal 71 WAIG 
19). These cases show the extent to which steps are taken 
against employees who exercise their rights in opposition to 
their employers' wishes or plans. Workplaces are not always 
the fairest places for shop stewards, more especially when 
they are diligent in that role, and it is usually no surprise that 
a union or shop steward will allege victimisation when some 
form of disciplinary action occurs or shop stewards are 
dismissed. 

These observations notwithstanding, the decision of the 
Full Bench in the Robe River case cited above shows that 
not even the Commission's knowledge of an employer's bad 
record of industrial relations will be enough to support 
allegations of unfairness by the same employer in another 
case. Perhaps there is an inconsistency between that 
reasoning and that which permits recorded events of 
misconduct by employees as evidence in justification of 
their eventual summary dismissal, but, in my opinion, the 
apparent difference in approach, and the fact that recorded 
instances of alleged misconduct may be decisive material in 
cases where dismissal is being considered, point to the care 
that needs to be taken before alleged misconducts are 
committed to writing and put on record. 

The evidence does not show me that Mr Harvey and Mr 
Henderson have considered the evidence of events in the 
time clerks' office as I have. That is to say as evidence of 
an escalation in tension because of a third party's 
intervention in an exchange between Mr Satie and Mrs 
Martin. In the end that intervention might have been entirely 
justified and proper conduct by Mr Carter in support of a 
colleague. But that is not the point. In my opinion the 
unfolding events of the whole story were not considered, and 
given the demands of fairness if the whole story was 
considered there may have been a different conclusion 
reached regarding the seriousness of Mr Satie's actions. 

Mr Aberle is station manager. He viewed the outcome of 
the enquiry conducted on 3 December and reported to him 
by Mr Harvey in the light of his own obligations as manager 
to provide a workplace in which time clerks will not be 
harassed, whilst being aware that they are open to that 
possibility. It was not only Mr Aberle's belief that time 
clerks should not be subjected to that kind of treatment, but 
also that a clear message should be sent out to all employees 
that harassment will not be tolerated by management in 
future. 

There is also the question of Mr Satie's absence from the 
workplace with the consent of his supervisor. My finding in 
this respect is that he did misconduct himself in this respect 
as charged. 

Of course Mr Aberle is correct to say that as manager he 
must discharge the obligations he owes to the station's 
employees. But he must do so fairly and even though he may 
have been convinced of some misconduct on Mr Satie's part 
fairness required that he have full regard for Mr Satie's 
circumstances as well. Given the message conveyed by the 
letter of 4 December to Mr Satie concerning future adverse 
possibilities regarding his employment and that Mr Satie has 
misconducted himself in an abusive manner towards time 
clerks, in my opinion the question is not that Mr Satie has 
been dealt with unfairly or that he has received a letter 
concerning his conduct, but whether in all of the circum- 
stances the contents of that letter are fair and should have 
been approved, more especially the mention of "serious" 
misconduct, and the warnings of possible four weeks' 
suspension or dismissal. 

In my opinion SECWA's interests would be protected and 
fairness would apply to Mr Satie if a letter in the terms I have 
proposed in the minutes of proposed order is conveyed to 
Mr Satie. 

During proceedings in Collie I heard objections raised 
against the admission of certain evidence. The point of the 
objection was that the evidence was inadmissible because 
it went beyond the question raised in the matter referred for 
arbitration. That point was said to be supported by the fact 
that Mr Grealy for SECWA had earlier recorded his 
acceptance of the scope of the question raised. 

As I said at the time, in matters of this kind it is what I 
think that is important. The Commission is not a court of 
pleadings. It is a court of record, but not a court of law. It 
is a specialist tribunal enjoined by statute to exercise its 
jurisdiction according to equity, good conscience and 
substantial merit. It is not bound by the rules of evidence 
and may inform itself in a just manner. In deciding cases 
according to equity (fairness) the Commission is bound to 
have regard for the interests of the persons immediately 
concerned. Moreover, pursuant to s.23(l) of the Act the 
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Commission's jurisdiction is to enquire into and deal with 
industrial matters. 

In my opinion it is simply not a viable proposition that 
an enquiry into the circumstances surrounding Mr Satie's 
position without regard for the events which took place in 
the time clerks' office. Indeed I think that Mr Satie's 
interests have been served by doing so. Moreover, Mr 
Handmer dealt with all of the evidence raised by SECWA 
in a very competent manner and was clearly not disadvan- 
taged by it in his representation of Mr Satie. 

Minutes of a proposed order will now issue and the parties 
are requested to advise my associate of their requirements 
in this respect. 

Appearances: Mr R. Handmer appeared on behalf of the 
applicant 

Mr A. Grealy appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
State Energy Commission of Western Australia 

No. CR 712 of 1992. 
COMMISSIONER O.K. SALMON. 

11 May 1993. 

Order. 
HAVING hehrd Mr R. Handmer on behalf of the Applicant 
and Mr A. Grealy on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

That the letter to Mr L. Satie dated 4 December 1992 
regarding alleged serious misconduct on his part on 3 
December 1992 be withdrawn and that he be given a 
letter by the State Energy Commission in the following 
terms- 

Due to your conduct in the time clerks' office 
at Muja Power Station on 3 December 1992, and 
the fact that you absented yourself from your place 
of work without permission, you are reminded that 
while the station management recognises your 
position as shop steward for the Metal and 
Engineering Workers Union the relationship be- 
tween yourself and SECWA is that of employer 
and employee pursuant to a contract of service. 

Furthermore, the modem basis of the employ- 
ment relationship is fairness, which by definition 
requires each party to have proper regard for the 
other's interests. 

As long as you act fairly towards SECWA with 
due regard for its interests you will be afforded all 
of the privileges and arrangements customarily 
afforded by SECWA to union shop stewards. If 
you do not so act, fairness does not require 
SECWA to afford you these privileges and 
arrangements, nor will it do so. 

You are also advised that you will not be paid 
for the period you absented yourself from your 
place of employment without the required permis- 
sion. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia and Others 
and 

United Construction Pty Ltd and Others. 
No. CR 200 of 1993. 

COMMISSIONER R.N. GEORGE. 
14 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: On 3 May 1993 the Metals and 
Engineering Workers' Union—Western Australia, filed in 
the Commission for a conference pursuant to S.44 of the 
Industrial Relations Act 1979. The grounds upon which the 
application was made are set out in a Schedule to the 
Application in the following terms: 

" At 12.45 p.m. on Thursday, 29th April last, a hopper 
was demolished on the site of Australian Iron and Steel, 
Kwinana. This site is adjacent to the HIsmelt construc- 
tion site and a written procedure is in place for 
demolition of structures at A.I.S. for the safety of 
employees at HIsmelt. 

M.E.W.U. members employed on the HIsmelt site 
claim the demolition procedure was breached by the 
Management of Davy Minenco, Project Managers, by 
failing to notify contractors of the lunch-time drop. A 
post-demolition inspection did not take place to 
ascertain whether or not employees were exposed to a 
health risk as clearance access to the A.I.S. site was 
denied to contractors. 

Union members at the HIsmelt site claim payment 
for time lost as a result of the incident: Thursday night 
shift, Friday day shift and Friday night shift. " 

The named Respondent to the Application was Davy 
Minenco Joint Venture (hereinafter referred to as Davy 
Minenco). 

The matter was listed for conference on 4 May 1993 and 
in those proceedings Ms Crowhurst (of counsel) for the 
Respondent correctly submitted that Davy Minenco as 
Project Manager was not an employer of labour on the 
HIsmelt site and that the Commission lacked jurisdiction to 
deal with the claim against it. 

Also present at the conference were representatives of the 
other site unions (ie The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of Austra- 
lia—Western Australian Branch, The Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Australian Builders' Labourers' 
Federated Union of Workers—Western Australian Branch) 
and three of the site contractors (ie A.I.R. Installations 
Services, Western Construction Co., United Construction 
Pty Ltd and Transfield Electrical). There was no representa- 
tive present for Sapeng Liquid Gas which the Commission 
was informed was the only other contractor on site affected 
by the dispute. With the agreement of all those present the 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch, the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and The 
Australian Builders' Labourers' Federated Union of Work- 
ers—Western Australian Branch) were joined as Applicant 
parties and each of the site contractors identified above, with 
the exception of Sapeng Liquid Gas, who was not 
represented, were joined as Respondent parties. Davy 
Minenco, who it was conceded was not an employer of 
labour on site, was struck out as a party to proceedings. 

Having attended to the deficiencies in the application the 
conference proceeded in an attempt to resolve the issues in 
dispute between the parties. In the end result there was no 
resolution and being satisfied that further conciliation would 
be of no avail the Commission referred the matter for 
hearing and determination. The question before the Com- 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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mission as recorded in the Memorandum to the reference is 
as follows: 

The Applicant Unions claim that the agreed proce- 
dure to be followed when major plant demolition takes 
place in relation to the B.H.P. site adjacent to the 
Hlsmelt site was breached, consequently causing 
industrial action to be taken. In the circumstances the 
Applicant Unions claim that employees on site be paid 
for the following periods during which the industrial 
action occurred. 
Thursday day shift 30 minutes 

night shift 8 hours 
Friday day shift 8 hours 

night shift 8 hours 
Monday day shift 6 hours 

night shift 8 hours 
The Respondent employers object to the claim and oppose 

any payment being made. " 
The matter proceeded to hearing on 6 May 1993 at which 

time Sapeng Liquid Gas was also joined as a party to 
proceedings. 

The background to the dispute may be summarised as 
follows: 

A written procedure entitled "Procedure to be Followed 
When Major Plant Demolition Takes Place", (hereinafter 
referred to as the procedure) has applied in relation to the 
removal of equipment on the B.H.P. site adjacent to the 
Hlsmelt construction site since approximately mid February 
1993. The procedure was developed and agreed in proceed- 
ings before the Commission convened as a consequence of 
concerns by employees on the Hlsmelt site about a lack of 
information as to when demolitions were to occur, the 
possibility of exposure to dust created during demolition and 
whether the dust constituted a health hazard. The procedure 
relied in its operation on the close cooperation of Alex 
Fraser Pty Ltd, the demolition contractor on the B.H.P. site. 
Apart from it having a role in the procedure, Alex Fraser Pty 
Ltd had no other connection with the activities of the 
Hlsmelt site. 

Demolition continued on the B.H.P. site under the 
procedure without incident until Thursday, 29 April 1993 
when the alleged breach by Davy Minenco resulted in all 
employees on site withdrawing their labour from 3.00 pm on 
that day until the commencement of the day shift on Monday, 
3 May 1993 and again from 9.00 am on 3 May 1993 until 
the commencement of the day shift on Tuesday, 4 May 1993. 
Between February 1993 and the date of the dispute there had 
been approximately 58 demolitions on the B.H.P. site of 
which 8 where categorised as "major" and subject to the 
demolition procedure. The 50 which did not fall in that 
category where referred to as "small drops" and involved 
plant and equipment in a range of sizes and configurations 
weighing between approximately 2 to 25 tonnes. 

The evidence before the Commission indicated some 
departure from the agreed procedure from the time of its 
implementation in that Mr P. McKellar, the employee of 
Alex Fraser Pty Ltd who had responsibility for initiating the 
procedure by informing nominated employer and union 
representatives of demolition programming, also independ- 
ently notified Davy Minenco, the Department of Occupa- 
tional Health, Safety and Welfare and B.H.P. There was also 
evidence that on 5 occasions no representatives of the Union 
nominated Australian Health Services attended inspections 
and on one occasion there was no attendance at the 
inspection by any of the nominated representatives. Despite 
this no complaints where raised by any of the participants 
in the procedure and until the incident of 29th April 1993 
it had proven to be effective for the purpose for which it had 
been devised. 

As to the incident on 29 April 1993, the following 
findings of fact are able to the made from the evidence: 

1. At about 12.45 pm on 29 April 1993 a piece of 
equipment described as a coke dust hopper was 
demolished on the B.H.P. site adjacent to the 
Hlsmelt Construction site. The hopper was of a 
typical inverted pyramid type suspended in a steel 
frame. The structure measured approximately 6 

metres in height and weighed around 20 tonnes. 
Photographs of the structure submitted in evi- 
dence [Exhibit A] showed an iron clad super 
structure on top of the hopper which had been 
removed by crane prior to demolition. 

2. The coke dust hopper had been the subject of a 
pre-demolition inspection on 1 April 1993. The 
inspection was unscheduled and held as a matter 
of convenience in conjunction with an inspection 
of one of the 8 "major" demolitions that were 
carried out under the procedure. 

3. The inspection of the coke dust hopper revealed 
that no hazardous materials were present. 

4. The coke dust hopper was located within 1.5 
metres of a boundary fence between the B.H.P. 
and Hlsmelt sites and within 50 metres of what is 
known as the "Warehouse", which I understand 
to be the office of Davy Minenco. The nearest 
point at which construction work was being 
carried out was said to be approximately 300 
metres from the point at which the demolition 
occurred. 

5. At or about 10.30 am on 29 April 1993 Mr P. 
McKellar of Alex Fraser Pty Ltd visited the Davy 
Minenco office and while there informed both Mr 
Ashley, the Davy Minenco Project Manager and 
Mr Gildare, the Davy Minenco Safety Officer, that 
the coke dust hopper was to be demolished at 
12.45 pm that day. 

6. No attempt was made by Mr McKellar to contact 
either the nominated employer representative or 
the nominated union representative in accordance 
with the procedure as he did not consider it to be 
a "major" plant demolition. Mr McKellar consid- 
ered the coke dust hopper to be within the same 
category as some 50 other pieces of equipment 
which had been demolished and fell within the 
size range of between 2 and 25 tonnes. 

7. Demolition was effected by what was described 
as the "hinge method". This method involves 
pulling out 2 of the 4 legs of the structure 
supporting the coke dust hopper and allowing it 
to fall under its own weight. 

8. The impact of the coke dust hopper hitting the 
ground was felt by some employees in the crib 
huts where they were on their lunch breaks. 

9. Wind conditions at the time carried any dust 
arising from the demolition away from the 
Hlsmelt construction site. 

10. Following the lunch break some employees asked 
their safety representatives whether a demolition 
had taken place and why they had not been 
notified in accordance with the procedure. 

11. Enquiries made by safety representatives indicated 
that the Respondent employers had no knowledge 
of the demolition which had taken place. 

12. Safety representatives Reed and Harvey spoke 
with both Mr Ashley and Mr Gildare of Davy 
Minenco to ascertain what had occurred. Both Mr 
Ashley and Mr Gildare indicated that they were 
aware of the demolition but were unable to 
provide adequate answers to questions raised with 
them at that time. It was also said, and there is no 
evidence to the contrary, that Mr Gildare gave 
conflicting responses during that meeting. A third 
safety representative, Mr Donegan, visited the 
location where the demolition had taken place to 
see for himself what had occurred. 

13. In a facsimile dated 21 April 1993 to all 
contractors, which was also posted on site notice 
boards, Davy Minenco made the following state- 
ment "Personnel are advised this is the final drop 
in the demolition programme" [Exhibit 1]. This 
advice related to a demolition which took place on 
22 April 1993 and was common knowledge on the 
site. 
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14. Because of conflicting information provided by 
Mr Gildare Messrs Reed, Harvey and Donegan 
sought a meeting with Mr Oxley, Finance Admin- 
istration & Personnel Manager for Davy Minenco. 
This was unsuccessful as Mr Oxley was at a 
luncheon with other senior management personnel 
and not available for the afternoon. 

15. In the absence of Mr Oxley the receptionist called 
Mr Gildare who still wasn't able to provide 
adequate answers but who undertook to investi- 
gate the matter. 

16. At about 2:45 pm Mr Gildare informed the safety 
representatives of the outcome of his enquiries and 
observed that advice in accordance with the 
procedure had not been necessary because of the 
size of the equipment demolished and the method 
of demolition utilized. 

17. The workforce met in a slopwork meeting at 3:00 
pm on 29 April 1993 and as a result of what had 
occurred resolved not to return to work until 
Monday, 3 May 1993 at which time specific 
information was required to be provided by Davy 
Minenco. The action was taken by the workforce 
as a form of protest against Davy Minenco for the 
following reasons: 

(i) concern about what was perceived to be a 
breach by Davy Minenco of an agreed 
procedure; 

(ii) a perception that safety was a matter taken 
lightly by Davy Minenco; and 

(iii) an alleged poor site safety record. 
18. On Friday, 30 April 1993 three safety representa- 

tives where called to an emergency safety meeting 
to be held on site at 10:00 am. Although all site 
representatives where not able to be contacted and 
were not present, an inspection of the coke dust 
hopper demolition area was held. A representative 
of the Department of Occupational Health, Safety 
and Welfare was also included in the inspection. 
All of the material associated with the demolition 
had by then been removed and the area was 
declared to be safe. 

19. On Monday, 3 May 1993 the employees returned 
to work but again left the site at about 9:00 am 
because a letter promised by Davy Minenco 
confirming that there would be no more demoli- 
tions had not been made available. 

20. Work resumed normally on TUesday, 4 May 1993. 
21. At no time during the period 29 April 1993 to 3 

May 1993 were the site safety or dispute resolu- 
tion procedures invoked. 

Mr Bull for the respondent employers made a submission 
that there was no case to answer. In Mr Bull's submission 
the industrial action and the initial claim were directed at 
Davy Minenco and there was no evidence of any fault by 
the Respondent employers. He further submitted that the 
subsequent claim against the Respondent employers was an 
unsustainable attempt to obtain a payment for lost time 
through an application which was initially filed against 
Davy Minenco and was therefore incompetent. Mr Bulls 
submission was rejected by the Commission for the reason 
that the Application before it, as varied by leave and with 
the consent of all parties joined to it, raised an industrial 
matter which required resolution on the facts and on merit. 
On what had been put, the Commission was not persuaded 
that there was no case to answer. 

1 turn now to deal with the question of whether the claim 
for the payment of time lost as a result of the dispute has 
been made out. 

The claim before the Commission is not one for payment 
pursuant to section 28 of the Occupational Health, Safety 
and Welfare Act 1984. In essence, what is being said is that 
a procedure agreed under the auspices of the Commission 
to ensure that the health and safety of the workforce on the 
Hlsmelt site would not be put at risk had been breached 
through the failure of Davy Minenco to act on advice given 

to it by Mr McKellar of Alex Fraser Pty Ltd. The industrial 
action which followed was in protest against the way in 
which Davy Minenco handled the matter and what was seen 
to be a generally poor attitude to safety of site. In these 
circumstances it is claimed by the Applicant unions that 
there is an element of mutual responsibility to be borne in 
relation to the industrial action which occurred which 
justifies the claim for payment of lost time. In the alternative 
it was submitted that Davy Minenco failed in its duty of 
care. At the very least it is claimed that payment should be 
made for time lost up to 11:30am on Friday, 30 April 1993, 
that being the time at which an inspection was carried out 
and it was confirmed that no hazard existed as a result of 
the demolition. 

Having considered all of the material before the Commis- 
sion I am not persuaded that a case for payment for any of 
the period during which the employees absented themselves 
from work between 29 April 1993 and 4 May 1993 is made 
out. 

The fundamental principle against which the claim is to 
be tested is summarised in the Law of Employment, 
Macken, McCarry and Sappideen, Third Edition, at page 
108 at follows: 

'' The duty to render service and the duty to pay wages 
or salary are dependent duties, and failure to render the 
service contracted for absolves the employer from the 
obligation to pay, not because the employee is in breach 
of the contract, which he is, but because the very terms 
of the contract so provide. The extent of the service 
which can be required of the employee is defined by 
reference to the range of lawful orders which may be 
given to the employee. The service will normally be 
work, but need not be confined to that and can include, 
for example, a readiness and willingness to work as, for 
example, where a worker is on call after hours. Whether 
readiness and willingness to work is sufficient to earn 
the wage will depend of the terms, express or implied, 
in any particular contract of employment. 

Of course common law recognises that it is not a lawful 
command to require employees to work in situations where 
their health or safety is at risk. It is not claimed, however, 
that such was the case in relation to the matter now before 
the Commission. The question therefore to be answered is 
whether there are extraordinary circumstances which would 
justify interference by the Commission in the exercise by the 
Respondent employers of their common law rights. 

In the matter now under consideration a procedure was 
put into place in an attempt to ensure that employees on the 
Hlsmelt site were aware of when a major demolition was 
to take place and to further ensure that their health and safety 
would not be placed at risk due to exposure to contaminated 
dust or other hazards. The procedure relied for its operation 
on the co-operation of Alex Fraser Pty Ltd, a demolition 
contractor engaged by B.H.P. to undertake work on its 
premises adjacent to the Hlsmelt site. The procedure 
required Mr McKellar of Alex Fraser Pty Ltd to contact 
nominated employer and employee representatives on the 
Hlsmelt site and those representatives in turn had responsi- 
bility for ensuring that certain things happened so that the 
workforce was informed that a major demolition was to 
occur and inspections both prior to and subsequent to the 
demolition could take place. 

Davy Minenco was not an employer and not part of the 
demolition procedure. However, for whatever reason, it was 
informed by Alex Fraser Pty Ltd of when demolitions were 
to occur. On the evidence, Davy Minenco exercised a 
monitoring role using the advice received from Alex Fraser 
Pty Ltd in relation to scheduled demolition times. 

It is fair to say that the way in which Davy Minenco 
conducted itself as project manager on the Hlsmelt site 
resulted in it becoming involved in issues which normally 
concern only employers and their employees, thus exposing 
itself to direct approaches from employee representatives 
and in it becoming the vocal point, on occasions, in disputes. 
In these circumstances it is not difficult to envisage 
situations where simple issues could become difficult and 
confused either through misunderstanding or through the 



deliberate intentions of individuals. At best it could be said 
in this case that what was a simple matter which should have 
been resolved by effective communication between em- 
ployer and employee became difficult and confused because 
of misunderstandings and this culminated in strike action in 
protest against Davy Minenco. The matter was not well 
handled by Davy Minenco management when approaches 
where made to it by representatives of the HIsmelt 
workforce and to that extent it could be said, as it was put 
by Mr Hodgson for the Applicant unions, that there was an 
element of mutual responsibility which rested with Davy 
Minenco. However, Davy Minenco is not an employer and 
even if it were found that its actions (or lack of action) 
contributed to the cause of the industrial action taken, there 
is no power for the Commission to make any order against 
it. 

Nevertheless, what happened was this. A demolition 
occurred of a piece of equipment approximately 6 metres in 
height and 20 tonnes in weight. The equipment demolished 
was one of approximately 50 which in terms of weight fell 
within the range of 2 tonnes to 25 tonnes. These were treated 
as "minor" demolitions to which the procedure did not 
apply. There were 8 demolitions which fell within the 
"major" category and to which the procedure was 
effectively applied on each occasion, despite, in some 
instances, departure from the letter of the procedure. While 
there is no definition of what constitutes a "major" 
demolition for the purposes of the procedure, that had never 
been an issue in the two and a half months in which it had 
operated, except in the case of the coke dust hopper. 

It was known from an inspection held on 1 April 1993 that 
there were no hazardous substances associated with the coke 
dust hopper and its demolition raised no health or safety 
issues. This fact and the relevance of the distinction between 
"minor" and "major" drops which had occurred in the past 
should have been readily ascertainable on reasonable 
enquiry and proper response. If it was not, site procedures 
existed to ensure that such issues are able to be resolved. 

Davy Minenco is not an employer as previously stated 
and had no role in the demolition procedure. Despite the fact 
that the Respondent employers had no knowledge of the 
demolition in question it is curious that the employer 
representatives sought out and pursued Davy Minenco on 
the matter. The proper course would have been to invoke 
either the site safety or dispute settlement procedures which 
would have automatically called into play those persons 
with the capacity and responsibility to resolve issues of 
concern. Instead information was sought and eventually 
obtained from Davy Minenco and a site meeting which 
followed resulted in a decision by the workforce to withdraw 
its labour until Monday, 3 May 1993. This was a decision 
taken by the workforce itself without reference to its union 
officials and not in relation to any dispute with its employers 
but rather as a display of protest against a third party. 

Nowhere in the evidence is there anything which would 
permit a conclusion that the respondent employers were at 
fault or contributed to the cause of the industrial action 
which occurred. In those circumstances it would be patently 
unfair to place on them the burden of paying for lost time 
as a result of the industrial dispute which occurred between 
the 29 April 1993 and 4 May 1993. 

For all of the reasons set out above the application is to 
be determined by an order of dismissal. 

Appearances: Mr N. Hodgson for the Australian Electri- 
cal, Electronics, Foundry and Engineering Union (Western 
Australian Branch), the Metals and Engineering Workers' 
Union—Western Australia, The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch and The Australian 
Builders' Labourers' Federated Union of Workers—West- 
em Australian Branch. 

Mr G. Bull of behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia and Others 
and 

United Construction Pty Ltd and Others. 
No. CR 200 of 1993. 

COMMISSIONER R.N. GEORGE. 
14 May 1993. 

Order. 
HAVING Heard Mr N. Hodgson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), the Metals and Engineering 
Workers' Union—Western Australia, The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch and The 
Australian Builders' Labourers' Federated Union of Work- 
ers—Western Australian Branch and Mr G. Bull of behalf 
of the Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

EDITOR'S NOTE: Reasons for Decision and order pub- 
lished (73 WAIG 1349). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Sport and Recreation. 
No. CR 47 of 1993. 

COMMISSIONER A.R. BEECH. 
8 June 1993. 

Further Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Ms J. Sheridan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby 
orders— 

(1) That the respondent shall pay to Mr K. Jamieson 
an allowance equal to 65% of the allowance 
prescribed in subclause 19(4) of the Recreation 
Camps (Department for Sport and Recreation) 
Award No. A 28 of 1985. 

(2) That the allowance prescribed in Order (1) shall 
be paid as from the 1 st day of September 1992 and 
shall continue to be paid whilst Mr Jamieson 
remains in his current position of Acting Warden 
in Charge at the Point Peron camp. 

(3) That the allowance prescribed in Order (1) shall 
be paid on the same basis as the allowance 
prescribed in subclause 19(4) of the Recreation 
Camps (Department for Sport and Recreation) 
Award No. A 28 of 1985. 

(Sgd.) A.R. BEECH, 
fL.S.l Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers. Western Australian Branch 
and 

Tip Top Bakeries. 
No. CR 127 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28 May 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred for hear- 
ing and determination pursuant to section 44 of the Act was: 

"Schedule. 
The claimant union claims that Ms Susan Hay was 

unfairly terminated from her employment with the 
respondent and seeks her reinstatement without loss of 
wages and entitlements. 

The respondent objects to and opposes the claim." 
(Schedule on file) 

Briefly the background to the matter is that Mrs S.P. Hay, 
an employee of the respondent for almost seven (7) years, 
had proceeded on annual leave. Before going overseas, Mrs 
Hay decided to obtain bread products from the respondent 
and went with her husband, son and her son's girlfriend to 
the respondent's premises on the evening of 26th February, 
1993 for that purpose. 

After showing her party those areas of the factory which 
were in operation at the time, Mrs Hay, her son and his 
girlfriend obtained a crate of bread and several single loaves, 
left the factory and placed them in the rear of the family 
vehicle. The party then returned and obtained further paper 
bagged product which was also placed in the rear of the 
vehicle. Mrs Hay was then spoken to by Mr C.A. Maxwell, 
the second shift Supervisor, about the product taken which 
he alleged were cakes and Mrs Hay responded that she had 
permission from the W.A. Manager, Mr Lee Boyd, to take 
what she wanted. She further suggested that Mr Maxwell 
could inspect the product in the vehicle, but he declined this 
invitation. 

As a result of these events, being reported by Mr 
Maxwell, the respondent initiated an investigation of the 
matter. Employees were interviewed by a private investiga- 
tor and provided written statements of the events to the 
respondent. Following a Managers' meeting, and after being 
interviewed by Mr Van Styn, Mrs Hay's services were 
terminated when she refused to resign. The matter was later 
reported to the Police by the respondent, however, no 
charges arose in the matter from that action. 

In summary, it is submitted, and evidence was given, that 
Mrs Hay was entitled to the product she took because of 
weekly "entitlements" of staff to one loaf of bread per 
working day and two loaves on a Friday, a total of six loaves 
per week. A further entitlement was due because Mrs Hay 
had a sum of $4.50 per week deducted from her wages so 
that she could take extra bread product on a weekly basis, 
and that money amount had been deducted from her pay, 
even though she was on annual leave. 

Secondly, it was contended that the product taken, was 
loaves of bread and bread rolls to which she was entitled and 
no cake/s were removed as alleged. 

Thirdly, that the dismissal was fatally flawed and 
therefore unfair because, on the respondents evidence, prior 
to Mrs Hay being interviewed about the allegations, the 
respondent had already decided that only her resignation or 
dismissal was to occur. Thus, the right to be heard, though 
apparently granted, was in fact meaningless as an irrevoca- 
ble decision had been taken prior to that exercise being 
undertaken by Mr Van Styn. 

For the respondent, it was strongly contended that as a 
result of the events of 26th February, 1993 a thorough 
investigation of the matter had been undertaken by a private 
investigator on the respondent's behalf, that as a result of 
interviews and written statements obtained from other 

employees present at the time, the respondent had reached 
a reasonably based conclusion that Mrs Hay had removed 
bread product in excess of her entitlement and had also 
removed cakes, the latter is an acknowledged instant 
dismissal offence, and therefore its conclusion that Mrs 
Hay's resignation or dismissal were the only options in the 
circumstances was fair and reasonable. 

Considerable reliance was placed upon the Reasons for 
Decision of Fielding C. and the authorities cited therein, in 
a decision of a Full Bench, "C" v. Quality Pacific 
Management Pty Ltd (73 WAIG @ pages 988-998) wherein 
the following appears: 

"As the Commission appears to have accepted, and 
in my view correctly accepted, in dealing with matters 
of this nature it is not necessary to establish, on 
balance, that the employee actually stole the money in 
question. Rather, as mentioned by the Court of Appeal 
in W. Weddel & Co. Ltd v. Tepper (1980) IRLR 96, 
it is sufficient that there be a reasonable and genuine 
belief by the employer in the guilt of the employee (see 
too: Dyjasek v. J. Mclntyre Ltd (1987) IRLR 18; 
Ulsterbus Ltd v. Henderson (1989) IRLR 251). The 
question in such cases is that stated by Arnold J. in 
British Home Stores Ltd v. Burchell (1978) IRLR 379 
at 380 as follows— 

"What the Tribunal have to decide every time 
is broadly expressed whether the employer who 
has charged the employee on the ground of the 
misconduct in question (usually, though not 
necessarily, dishonest conduct) entertained a 
reasonable suspicion amounting to a belief in the 
guilt of the employee of the misconduct at that 
time. That is really stating shortly and compendi- 
ously what is in fact more than one element. First 
of all, there must be established by the employer 
the fact of that belief; that the employer did 
believe it. Secondly, that the employer had in his 
mind reasonable grounds upon which to sustain 
that belief. And thirdly, we think that the employer 
at the stage at which he formed that belief on those 
grounds, at any rate at the final stage at which he 
formed that belief, had carried out as much 
investigation into the matter as was reasonable in 
all the circumstances of the case." 

Although that test was formulated for the purposes 
of the Trade Union and Labour Relations Act 1974 
(U.K.), in my view it is consistent with the test laid 
down for the purposes of the Industrial Relations Act 
1979 in Undercliffe Nursing Home v. The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service & Miscellaneous, WA Branch (1985) 65 
WAIG 385, namely whether the legal right of the 
employer to dismiss an employee has been exercised 
so harshly or oppressively against the employee as to 
amount to an abuse of that right. In this respect, I adhere 
to the observations I made in Mavromatidis v. TNT 
Security Pty Ltd (1987) 67 WAIG 1650. A similar view 
has since been expressed in Byrne & Frew v. Australian 
Airlines Ltd (1992) AILR 288 in respect of the Federal 
award provisions designed to ensure employees are not 
dismissed unfairly. Furthermore, the same approach 
has been adopted recently by the Full Industrial 
Commission of South Australia in Bi-Lo Pty Ltd v. 
Hooper (1992) 59 SAIR 342 in respect of the unfair 
dismissal legislation in that State, which is not 
dissimilar to the provisions under which the claim 
giving rise to these proceedings was initiated. At pages 
352-3 the Full Commission said— 

"In a case such as the present one where the 
employee is dismissed for misconduct in respect 
of dishonest dealing with the employer's property 
we do not believe it is a correct test to state as did 
the learned trial judge that the employer must 
prove, on the balance of probabilities, on the 
evidence submitted to the Commission, that the 
employee actually stole the goods, before it will 
escape a finding that a dismissal based upon such 
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an alleged theft is to be treated as harsh, unjust or 
unreasonable. 

Where the dismissal is based upon the alleged 
misconduct of the employee, the employer will 
satisfy the evidentiary onus which is cast upon it 
if it demonstrates that insofar as was within its 
power, before dismissing the employee, it con- 
ducted as full and extensive investigation into all 
of the relevant matters surrounding the alleged 
misconduct as was reasonable in the circum- 
stances; it gave the employee every reasonable 
opportunity and sufficient time to answer all 
allegations and respond thereto; and that having 
done those things the employer honestly and 
genuinely believed and had reasonable grounds 
for believing on the information available at that 
time that the employee was guilty of the miscon- 
duct alleged; and that, taking into account any 
mitigating circumstances either associated with 
the misconduct or the employee's work record, 
such misconduct justified dismissal. A failure to 
satisfactorily establish any of those matters will 
probably render the dismissal harsh, unjust or 
unreasonable." 

Furthermore, the Full Commission in the Bi-Lo Case 
(supra) considered the decision of the Industrial 
Commission of New South Wales in Court Session in 
Shop, Distributive and Allied Employees' Association, 
NSW Branch v. Jewel Food Stores (1987) 22IR 1 upon 
which the Appellant relied in these proceedings, to be 
"consonant" with such an approach (at p 354). In that 
case which, unlike this case, concerned a summary 
dismissal for dishonesty, it was conceded that there was 
no evidence to support the central allegation against the 
employee that she had been involved in the dishonest 
practices as alleged against her. There was thus no 
scope for it to be said that any suspicion of dishonesty 
was based on a reasonable belief. 

The Commission, in cases of this nature, is not 
dealing with the criminal law, but with the law of 
employment, an integral part of which is that a contract 
of employment may be terminated so long as it is not 
done unfairly. Legislation protecting employees from 
unfair dismissal does not require that in the case of 
alleged misconduct a contractual right to dismiss only 
be exercised in cases of proven misconduct but, rather, 
requires that it be exercised fairly, that is, that it not be 
abused. It seems to me difficult to say that an employer 
who acts reasonably has abused the contractual right of 
termination and it seems to me impossible to say that 
a person who has a genuine belief based on reasonable 
grounds that an employee is guilty of misconduct, acts 
unreasonably. The legal right to terminate must mean 
something and I cannot see how it can be said to have 
been exercised unfairly in the sense referred to in the 
Undercliffe Case (supra) if the employer genuinely 
believes, on reasonable grounds, that an employee is 
dishonest as, in my view, occurred on this occasion." 

(73 WAIG @ 997-998) 
From the evidence given, exhibits and submissions, the 

Commission finds, as to the disputed facts and these 
. findings reflect the Commission's preference as to the 

evidence to be accepted in the matter, as follows: 
(a) Mrs Hay removed bread products to which she 

was, in the main, entitled due to the weekly 
allowance for employees and the sum of money 
deducted from her wages weekly for extra bread 
products. 

(b) All employees were aware that unauthorised 
removal of cake products was an instant dismissi- 
ble offence. 

(c) From the evidence generally on this specific issue 
and particularly that of Mr Harding-Collis, Mrs 
Hay entered the cake room, obtained paper bags 

from atop the fire hydrant and placed cake 
products into the bags, some six in all on the 
evidence. Bread rolls were not what was put into 
the bags. 

(d) Mrs Hay, her son and his girlfriend then left the 
cake room carrying the paper bags, walked out of 
the premises to the employees car park and placed 
the bagged cake products into the rear of the 
family vehicle. 

(e) Upon a later challenge by the Supervisor, Mr 
Maxwell, as to cakes being removed, Mrs Hay did 
not directly deny that allegation but simply 
responded that she had permission to take what 
she wished from Mr Lee Boyd the State Manager. 

(f) Although there were some differences between 
the statements made to the employer, and the 
evidence given to the Commission by the same 
employees', the Commission accepts these were 
genuine errors and not due to any conspiracy to 
"get" Mrs Hay dismissed. 

(g) Mrs Hay's explanation of entering the cake room 
to place already plastic bagged bread rolls into 
paper bags for the additional protection thereof, 
the Commission simply cannot accept, in all of the 
circumstances described in the evidence. 

Whilst the Commission, as presently constituted, respect- 
fully accepts and adopts, for the reasons given by Fielding 
C. (op cit), that a reasonable belief of theft by an employee 
after a proper consideration of all the circumstances by the 
employer, constitutes sufficient grounds for dismissal of the 
employee. The question which remains here is whether the 
denial of the employee's right to be heard, before that 
decision was taken, was so fundamentally flawed as to the 
make the dismissal unfair having regard to the dicta of the 
Undercliffe Case (65 WAIG 325). 

This action initially cast severe doubt as to the fairness 
of the dismissal, however, the Commission from a consider- 
ation of all the evidence and material presented in the case 
concludes that the dismissal was, on balance, not unfair and 
the application is refused. 

Appearances: Mr A.J. Waddell appeared on behalf of the 
applicant. 

Mr P.G. Brunner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Tip Top Bakeries. 

No. CR 127 of 1993. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
28 May 1993. 

Order. 
HAVING heard Mr A.J. Waddell on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the claim be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 



PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lisa Johnson 

and 
Camillia Holdings t/a The Esplanade Hotel Fremantle. 

No. 195 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

1 June 1993. 
Order. 

THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed for want of 
prosecution. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Patricia Elizabeth Lucas 

and 
City of Wanneroo. 
No. 446 of 1993. 

COMMISSIONER R.N. GEORGE. 
28 May 1993. 

Order. 
HAVING heard Ms L. Jennings on behalf of the Applicant 
and Mr G. Blyth on behalf of the Respondent in respect of 
the Application that the Respondent file and deliver further 
and tetter particulars of its Answer and Counter Proposal 
dated 9 February 1993, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: 

That on or before 16 June 1993 the Respondent shall 
provide the Applicant with the following particulars: 

As to paragraph 6 
1. State the time and place at and the manner in 

which the Applicant is alleged to have assaulted 
Palmer. 

2. State the injury or injuries alleged to have been 
occasioned to Palmer. 

3. Insofar as the Applicant is alleged to have 
assaulted Nina Palmer without reasonable cause 
or provocation give particulars of the cause or 
provocation leading to the alleged assault. 

As to paragraph 7 
4. State the date time and the means including the 

names of relevant persons by which the Respon- 
dent allegedly became aware of the alleged 
assault. 

5. As to Particular (a) state the time place and 
duration of the interview and the substance of the 
communication in that interview. 

6. As to Particular (b) state the facts in support of the 
allegation that Grant Whittaker was of assistance 
to the Applicant. 

7. As to Particular (c) state the substance of the 
Applicant's responses (if any) to the Respondent's 
alleged request to give her version of events. 

As to paragraph 8 
8. State the substance of the claims allegedly made 

by Palmer. 
9. State the substance of the Medical Report and 

where and when the Medical Report may be 
inspected. 

As to paragraph 9 
10. State the facts in support of the allegation that the 

Applicant was assisted by Mr Bob Ruscoe. 
11. State the substance of the allegations put to the 

Applicant. 
12. Insofar as the Applicant was given an opportunity 

to comment on the matters stated if the Applicant 
commented on those matters state the substance 
of the Applicant's comments. 

13. State the substance of the medical evidence. 
14. State the duration of the interview. 

As to paragraph 10 
15. State the date of the second interview. 
16. State the times and places at which the two 

separate occasions alleged took place. 
As to paragraph 11 

17. Identify each and every circumstances referred to. 
18. State the substance of the Applicant's alleged 

admissions. 
19. Identify the evidence referred to. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew James Wisby 

and 
Arrow Transportables Pty Ltd. 

No. 458 of 1993. 
COMMISSIONER J.A. NEGUS. 

26 May 1993. 
Order. 

WHEREAS the applicant's agent filed with the Western 
Australian Industrial Relations Commission on 1 April 
1993, an application for Production of Documents pursuant 
to regulation 80 of the Industrial Relations Commissions 
Regulations 1985, and; 

WHEREAS the application was heard in a conference on 
7 May 1993, and; 

WHEREAS Mr Harry Zaurs for the respondent gave an 
undertaking that he would produce the required documents 
to the applicant by the close of business on Friday, 21 May 
1993, and; 

WHEREAS the applicant has now informed the Commis- 
sion that Mr Zaurs has failed to produce the documents 
which he undertook to produce; 

Now therefore, I, the undersigned Commissioner, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

That within 7 days of the date hereof the Respondent 
shall provide to the applicant: 
(1) Copies of all Andrew Wisbey's contracts regard- 

ing the sale/swap of any transportable buildings 
up to his finishing date. 

(2) Copies of records of all payments made to Arrow 
Transportables Pty Ltd for the following clients, 

(a) Mr & Mrs W Gorton 
(b) Mr & Mrs T Barber 
(c) Mrs N Smith 
(d) Mr G Allen 
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(3) All details regarding the deal between Arrow 
Transportables Ply Ltd and Mr Dairy! Bywaters, 
handled by Mr Andrew Wisbey. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Meat and Allied Trades Federation of Australia (Western 

Australian Division) Union of Employers 
and 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch. 

No. 668 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

12 May 1993. 
Order. 

THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Data General Australia Pty Ltd 

and 
Stuart James Marshall 

No. 773 of 1993. 
COMMISSIONER G.L. FIELDING. 

20 May 1993. 
Order. 

THERE being no appearance on behalf of the Applicant, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That leave be and is hereby granted for the 
application to be discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Rossi Elsbury 

and 
Fosseys (Australia) Pty Ltd. 

No. 835 of 1993. 
COMMISSIONER C.B. PARKS. 

1 June 1993. 
Order. 

WHEREAS on 24 May 1993 a Notice of Application was 
filed in the Commission wherein the applicant seeks Further 
and Better Particulars of the Answer and Counter Proposal 
to Application No. 277 of 1993, made pursuant to s.29(b) 
of the Industrial Relations Act 1979 and the Production of 
Documents in relation thereto; and 

Having heard Mr R.A. Lilburne (of counsel) on behalf of 
the applicant and Mr M.J. Heath (of counsel) on behalf of 
the respondent, in chambers on 1 June 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That Fosseys (Australia) Pty Ltd shall, no later than 
7 days from the date of this order— 

1. Furnish counsel for the applicant with full 
particulars of its Answer filed in relation to 
application No. 277 of 1993 on 31 March 
1993; and 

2. Produce to counsel for the applicant, for 
inspection, all books, papers or other docu- 
ments in its possession, power or control 
which relate to the matters of claim within 
application No. 277 of 1993, which are issues 
between the parties. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

JOINDER/CONCURRENCE OF 

PARTIES— 
Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coca Cola Bottlers, Perth and Others. 
No. 536 of 1993. 

Aerated Water and Cordial Manufacturing Industry Award 
1975 

No. 10 of 1975. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 55 of the Western Australian Industrial 
Gazette at page 548; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Aerated Water and Cordial Manufacturing 
Industry Award 1975 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 36.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Anglican Homes for the Aged and Others. 
No. 526 of 1993. 

Aged and Disabled Persons Hostels Award, 1987. 
No. A 6 of 1987. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms M. Vincent on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 67 of the Western Australian Industrial 
Gazette at page 2243; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Aged and Disabled Persons Hostels Award, 
1987 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 39. Structural Effi- 

ciency Implementation Tasks insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 39.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John Ambulance Australia. 
No. 540 of 1993. 

Ambulance Service Communication Centre Employees' 
Award 1991 

No. A 4 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 71 of the Western Australian Industrial 
Gazette at page 2061; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Ambulance Service Communication Centre 
Employees' Award 1991 be varied in accordance with 
the following Schedule to identify the Applicant Union 
as a named party to the award and that such variation 
shall have effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 27.—^Training 

Allowance insert the following: 
Schedule A—Parties to the Award 

2. Clause 27.—^Training Allowance: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Mr P.S. Adams and Others. 

No. 542 of 1993. 

Animal Welfare Industry Award 
No. 8 of 1968. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 48 of the Western Australian Industrial 
Gazette at page 665; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Animal Welfare Industry Award be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 5th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Joyce Bros. WA Pty Ltd and Others. 

No. 544 of 1993. 

Bag, Sack and Tfextile Award. 
No. 3 of 1960. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 40 of the Western Australian Industrial 
Gazette at page 638; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Bag, Sack and Textile Award be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 5th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule 1—Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 30.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule 1—Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule I—Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 35.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule I—Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Acme Bakery and Others. 
No. 545 of 1993. 

Bakers' (Country) Award 
No. 18 of 1977. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 58 of the Western Australian Industrial 
Gazette at page 807; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Bakers' (Country) Award No. 18 of 1977 
be varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Baking Industry Employers' Association of Western 
Australia. 

No. 546 of 1993. 
Bakers' (Metropolitan) Award 

No. 13 of 1987. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 68 of the Western Australian Industrial 
Gazette at page 1206; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Bakers' (Metropolitan) Award No 13 of 
1987 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents and Schedule A from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C 

2. Clause 29.—Enterprise Hours: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
4. Schedule A: Rename this Schedule as follows: 

Schedule C. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 30. Enterprise 

Agreements insert the following: 
Schedule A—Parties to the Award 

2. Clause 30.—Enterprise Agreements; After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

B.P. (Kwinana) Oil Refinery Pty Ltd and Another. 
No. 547 of 1993. 

B.P. Refinery (Kwinana) (Security Officers') Award 1978 
No. R 56 of 1978. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 
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And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 59 of the Western Australian Industrial 
Gazette at page 324; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the B.P. Refinery (Kwinana) (Security Offi- 
cers') Award 1978 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[U.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement; Delete Schedule of Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 29.—Structural Efficiency and Award Moder- 
nisation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
E.D. Gates Brushware Limited. 

No. 548 of 1993. 

Brushmakers' Award No. 30 of 1959. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms M. Vincent on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 40 of the Western Australian Industrial 
Gazette at page 659; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Brushmakers' Award No. 30 of 1959 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5 th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule I—Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—^Respondents 

2. Clause 35.—Superannuation: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule I—Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers 
Union of Australia—Western 

Australian Branch 
and 

Chep Handling Systems and Others. 
Nos 600, 602 to 606, 608, 612 to 615 and 617 of 1993. 

Case and Box Makers' Award 1952. 
No. 48 of 1951. 

Building Trades Award 1968. 
No. 31 of 1966. 

Earth Moving and Construction Award. 
No. 10 of 1963. 

Engine Drivers' (Building and Steel Construction) Award. 
No. 20 of 1973. 

Building Trades (Construction) Award 1987. 
No. R14 of 1978. 

Engine Drivers' (General) Award. 
No. R 21A of 1977. 

Foremen (Building Trades) Award 1991. 
No. A 5 of 1987. 

Monumental Masonry Industry Award 1989. 
No. A 36 of 1987. 

Particle Board Employees' Award 1964. 
No. 22 of 1964. 

Plywood and Veneer Workers' Award, 1952. 
No. 24 of 1952. 

Saw Servicing Establishments Award. 
No. 17 of 1977. 

Timber Yard Workers Award. 
No. 11 of 1951. 

COMMISSIONER A.R. BEECH. 
4 May 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the proceed- 
ings, taken from the transcript as edited by the Commission.) 
THE COMMISSIONER: These are a number of applica- 
tions by The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 



1640 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

Australian Branch to be joined to twelve awards. Further, 
other unions conveniently described as other building unions 
have given warrants in favour of the applicant to enable 
them to be similarly joined to the application for the purpose 
of naming them also in the awards in question. 

The applicant has stated that the applications have been 
made because the union—or in the case of the awards to 
which a number of unions seek to be named, the unions—is 
not named as a party to the awards notwithstanding that the 
applicant was in one form or another party to the application 
which led to the making of the awards themselves in each 
respective case. 

The Commission is satisfied that the union, and where 
relevant the other building unions, are bodies which are 
envisaged by s.38(b) of the Act and that the applications are 
properly brought. Some of the respondents to the applica- 
tions appeared and objected to the making of an order in the 
terms sought particularly and possibly principally due to the 
perception that any order which may issue may have 
retrospective effect which may have unknown to uncertain 
consequences and for that reason the Commission should 
either refrain from making an order or dismiss the 
applications. 

The Commission has listened intently to the submissions 
made and with respect to all parties concerned, and that 
includes the applicant, the Commission sees the issue 
clearly in this manner. An application made pursuant to s.38 
of the Act involves the Commission exercising its discre- 
tion, and I am satisfied that in each case the union or unions 
should be joined to the respective awards. The Commission 
notes that there is merit in the view that properly the unions 
ought to have been named at an earlier time although I make 
the observation that to the extent that it is perceived that 
there is a problem with the union or unions not being so 
named, that problem was not apparent until recently. 
Without making any comment whether there is or is not a 
problem with those unions not being so named, I am 
satisfied that in the circumstances established today the 
applications in each case should be granted which will have 
the effect of conforming more closely with the scheme of 
the Act which gives the right to organisations named in 
awards to take certain action in relation to them and also to 
have the effect of restoring the status quo as it was seen prior 
to the difficulty referred to in the notice of application which 
was lodged by the applicant union. 

It was suggested that the intervention of the Building 
Trades Association of Unions of Western Australia (Associ- 
ation of Workers) in these proceedings was made in a 
manner which did not accord with the rules of that 
organisation. 1 do not see a need for that organisation to 
prove that an application has been made in conformity with 
its rules. There is a presumption of regularity made upon the 
making of an application to the Commission which I suspect 
requires something more than has been suggested this 
afternoon in order to be rebutted. 

An order will issue providing for a Schedule to be inserted 
into each award which has the effect of naming the 
organisation or as appropriate the organisations as parties to 
the award. The form of the amendment is in the form of a 
Schedule which Mrs Cawley will now distribute to you. 

The date of the variation will in each case be on and from 
today's date the 4th day of May 1993. 

Whilst much emphasis has been given to the concept of 
retrospectivity or even that there is ambiguity in the form 
of orders to issue, the parties are to note that I do not by these 
orders depart from the form of order varying awards which 
usually or customarily issue from this Commission. Given 
the presumption against retrospectivity (a reference to which 
is made in Como Investments v. FLAIEU (69 WAIG at 191, 
that decision being quoted only for the reference it contains 
and for no other purpose) I do not believe there is any 
justification for the fears of ambiguity or uncertainty which 
have been put this afternoon. For that reason I have not been 
persuaded to depart from the form or manner of the 
amendment which has stood the test of time within this 
jurisdiction. 

73 W.A.I.G. 

The document which is released to you now may be taken 
as the form of an order to issue and the parties will be given 
a document tomorrow which will clarify any opportunity 
they may wish to have to speak to the minutes of a proposed 
order. 

Appearances Ms M. Tome on behalf of the applicant and 
the intervening organisations. 

Mr B.D. Williams on behalf of respondents members of 
the Chamber of Commerce and Industry of Western 
Australia in applications numbered 600,603,604, 606,612, 
613, 614, 615, and 617 of 1993. 

Mr AJ. Heelan on behalf of respondents members of the 
Chamber of Commerce and Industry of Western Australia 
in applications numbered 602, 605 and 608 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Chep Handling Systems, 
No. 600 of 1993. 

Case and Box Makers' Award 1952. 
No. 48 of 1951. 

COMMISSIONER A.R. BEECH. 
18 May 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Case and Box Makers' Award, 1952, be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 4th 
day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 34.—Work 

Flexibility delete the heading Schedule of Respondents and 
insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Schedule of Respondents 

2. Clause 34.—Work Flexibility: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Schedule of Respondents. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Coca Cola Bottlers Perth Pty Ltd and Others. 
No. 602 of 1993. 

Building Trades Award 1968. 
No. 31 of 1966. 

COMMISSIONER A.R. BEECH. 
18 May 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr A.J. Heelan on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Building Trades Award 1968 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 4th day of 
May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Bell Basic Industries Ltd and Others. 

No. 603 of 1993. 
Earth Moving and Construction Award. 

No. 10 of 1963. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Earth Moving and Construction Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 4th 
day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Appendix A— 

Termination of Redundancy, Provisions—Local Govern- 
ment, Authorities delete Schedule of Respondents and insert 
in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Appendix A: Immediately following this Appendix 
insert the following: 

Schedule A—Parties to the Award. 
The following organisations are parties to this 

award: 
The Construction, Mining, Energy, Timber- 

yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial 
Union of Workers 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Respondents. 

Schedule. 
1. Clause 2.—Arrangement: Following Appendix II 

delete Schedule A and insert in lieu the following: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Appendix II: Immediately following this Appendix 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Schedule A: Rename this Schedule as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Civil & Civic Pty Ltd and Others. 

No. 604 of 1993. 
Engine Drivers' (Building and Steel Construction) Award. 

No. 20 of 1973. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 4th day of 
May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Following Clause 35.— 

Superannuation delete 1st Schedule—Schedule of Respon- 
dents and insert in lieu 1st Schedule—Parties to the Award 
and 2nd Schedule—Schedule of Respondents and re-name 
2nd Schedule—Awards and Orders Replaced and 3rd 
Schedule—Special Site Provisions as follows: 

1st Schedule—Parties to the Award 
2nd Schedule—Schedule of Respondents 
3rd Schedule—Awards and Orders Replaced 
4th Schedule—Special Site Provisions 

2. Clause 35.—Superannuation: Immediately following 
this clause insert the following: 

1st Schedule—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. 1st Schedule: Rename this Schedule as follows: 

2nd Schedule—Schedule of Respondents. 
4. Re-name 2nd Schedule—Awards and Orders Replaced 

and 3rd Schedule—Special Site Provisions as 3rd Sched- 
ule—Awards and Orders Replaced and 4th Schedule— 
Special Site Provisions respectively. 

The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch 

Building Trades Association of Unions of 
Western Australia (Assocaition of Workers) 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial 
Union of Workers 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch 

3. Schedule A: Rename this Schedule as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Adsigns Pty Ltd and Others. 

No. 605 of 1993. 
Building Trades (Construction) Award 1987. 

No. R14 of 1978. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr A.J. Heelan on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Building Trades (Construction) Award 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 4th day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Appendix H— 

Casuarina Prison Project Stages One and Two delete 
Schedule A—^Respondents and insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Appendix H—Casuarina Prison Project Stages One and 
Two: Immediately following this Appendix insert the 
following: 

Schedule A—Parties to the Award. 
The following organisations are parties to this 

award: 
The Construction, Mining, Energy, Timber- 

yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

Coca Cola Bottlers Perth Pty Ltd and Others. 
No. 606 of 1993. 

Engine Drivers' (General) Award. 
No. R 21A of 1977. 

COMMISSIONER A.R. BEECH. 
18 May 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Engine Drivers' (General) Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the 4th day 
of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Clause 23.— 

Superannuation delete Schedule "A"—Schedule of Re- 
spondents and Schedule "B"—38 Hour Week Provisions 
and insert in lieu the following: 

Schedule "A"—Parties to the Award 
Schedule "B"—Schedule of Respondents 
Schedule "C"—38 Hour Week Provisions 

2. Clause 23.—Superannuation: Immediately following 
this clause insert the following: 

Schedule "A"—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Rename Schedule "A"—Schedule of Respondents as 
Schedule "B"—Schedule of Respondents. 

4. Rename Schedule "B"—38 Hour Week Provisions as 
Schedule "C"—38 Hour Week Provisions. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union 

of Australia—Western Australian Branch 
and 

Master Builders' Association of Western 
Australia (Union of Employers) and Others. 

No. 608 of 1993. 

Foremen (Building Trades) Award 1991. 
No. A 5 of 1987. 

COMMISSIONER A.R. BEECH. 
18 May 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr A.J. Heelan on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Foremen (Building Trades) Award 1991 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 4th 
day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union 

of Australia—Western Australian Branch 

and 

Bellevue Monumental Works Pty Ltd and Others. 

No. 612 of 1993. 

Monumental Masonry Industry Award 1989. 
No. A 36 of 1987. 

COMMISSIONER A.R. BEECH. 

18 May 1993. 

Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Monumental Masonry Industry Award 1989 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 4th day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 21.—No 

Reduction delete the heading Schedule 1 Respondents and 
insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 21.—No Reduction: Immediately following this 
clause insert the following: 

Schedule A—Parties to the Award. 
The following organisations are parties to this 

award: 
The Construction, Mining, Energy, Timber- 

yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers 

3. Schedule I Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule. 

1. Clause 2.—Arrangement: Following clause 32.— 
Consultative Procedures delete the heading Schedule of 
Respondents and insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Schedule of Respondents 

2. Clause 32.—Consultative Procedures: Immediately 
following this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Construction, Mining, Energy. Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Schedule of Respondents. 

Schedule B—Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timbcryards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Westralian Forest Industries Ltd. 

No. 613 of 1993. 
Particle Board Employees' Award 1964. 

No. 22 of 1964. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Particle Board Employees' Award 1964 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 4th 
day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 33.—Work 

Flexibility insert new headings as follows: 
Schedule A—Parties to the Award 

2. Clause 33.—Work Flexibility: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Westralian Forest Industries Ltd. 

No. 614 of 1993. 
Plywood and Veneer Workers' Award, 1952. 

No. 24 of 1952. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Plywood and Veneer Workers' Award 1952 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 4th day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 36.—Work 

Flexibility insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 36.—Work Flexibility: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Respondent: Delete this heading and insert the 
following: 

Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Airing Engineering Sales Pty Ltd and Others. 

No. 615 of 1993. 
Saw Servicing Establishments Award. 

No. 17 of 1977. 
COMMISSIONER A.R. BEECH. 

18 May 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Saw Servicing Establishments Award No. 
17 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 4th day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 34.—Work 

Flexibility delete the heading Schedule of Respondents and 
insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Schedule of Respondents 

2. Clause 34.—Work Flexibility: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Schedule of Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch 

and 
Bunnings Forest Products Pty Ltd and Others. 

No. 617 of 1993. 
Timber Yard Workers Award. 

No. 11 of 1951. 
COMMISSIONER A.R. BEECH 

18 May 1993 
Order, 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders— 

That the Timber Yard Workers Award No. 11 of 
1951 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 4th day of May 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care (Lady Gowrie Child Centre) 
Award be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 25. Award Modernisa- 

tion and Enterprise Consultation: Insert the following: 
Schedule A—Parties to the Award 

2. Clause 25.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 37.—Work 

Flexibility delete the heading Schedule of Respondents and 
insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Schedule of Respondents 

2. Clause 37.—Work Flexibility: Immediately following 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

3. Schedule of Respondents: Rename this Schedule as 
Schedule B as follows: 

Schedule B—Schedule of Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Lady Gowrie Child Care Centre. 
No. 556 of 1993. 

Child Care (Lady Gowrie Child Centre) Award 
No. A 3 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 64 of the Western Australian Industrial 
Gazette at page 1096; 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Communicare and Others. 
No. 557 of 1993. 

Child Care (Out of School Care—Playleaders) Award 
No. A 13 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 665; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care (Out of School Care—Playlead- 
ers) Award be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Sched- 

ule of Respondents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 25.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix I—Schedule of Respondents: Rename this 
Appendix as follows: 

Schedule B—^Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bassendean Town Council and Others. 
No. 529 of 1993. 

Child Care (Subsidised Centres) Award. 
No. A 26 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
24 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 66 of the Western Australian Industrial 
Gazette at page 501; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care (Subsidised Centres) Award be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule I—Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 26.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule. A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia. W.A. Branch. 

3. Schedule I—Respondents: Rename this Schedule as 
follows: 

Schedule. B—Respondents 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Catherine McAuley Centre and Others. 

No. 528 of 1993. 
Child Care Centres (Re-School Teachers') Award 1983. 

No. A 3 of 1983. 
CHIEF COMMISSIONER W.S. COLEMAN. 

24 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 64 of the Western Australian Industrial 
Gazette at page 435; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care Centres (Pre-School Teachers') 
Award 1983 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award. 
Schedule B—^Respondents 

2. Clause 20.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule. B—Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Education. 
No. 558 of 1993. 

Child Care Workers (Education Department) Award 
No. A 20 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 138. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care Workers (Education Depart- 
ment) Award be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the heading Respon- 

dent and insert in lieu the following; 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 22.—Leave to Attend Union Business: Immedi- 
ately following this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Respondent: Rename this Schedule as follows: 
Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Community Services and Others. 
No. 539 of 1993. 

Children's Services (Government) Award 1989 
No. A 29 of 1985 and PSA A 29A of 1985. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms M. Kaempf on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 69 of the Western Australian Industrial 
Gazette at page 1079; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Children's Services (Government) Award 
1989 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix—Schedule 

of Respondents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 29.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix—Schedule of Respondents: Rename this 
Appendix as follows: 

Schedule B—Respondents. 
4. Throughout the text of the Award delete 'Appendix— 

Schedule of Respondents' and insert in lieu 'Schedule 
B—Respondents'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Bassendean Day Care Centre and Others. 

No. 538 of 1993. 
Children's Services (Private) Award. 

No. A 10 of 1990. 

CHIEF COMMISSIONER W.S. COLEMAN. 
24 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 70 of the Western Australian Industrial 
Gazette at page 3591; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 



Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Children's Services (Private) Award be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5 th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[U.S.] Chief Commissioner. 

2. Clause 26.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule. A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia. W.A. Branch. 

3. Appendix I—Schedule of Respondents: Rename this 
Schedule as follows: 

Schedule. B—Respondents. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 23.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coolbellup Day Care Centre Association and Others. 
No. 537 of 1993. 

Children's Services Consent Award, 1984. 
No. A 1 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
24 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 396; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Children's Services Consent Award, 1984 
be varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Sched- 

ule of Respondents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Kings Parking Co. (WA) Pty Ltd and Others. 

No. 534 of 1993. 

Cleaners and Caretakers (Car and Caravan Parks) Award 
1975 

No. 5 of 1975. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. . 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 56 of the Western Australian Industrial 
Gazette at page 57; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Cleaners and Caretakers (Car and Caravan 
Parks) Award 1975 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule "A"— 

Industry Respondents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 30.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule "A"—Industry Respondents: Rename this 
Schedule as follows: 

Schedule B—Respondents. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Metropolitan Market Trust. 
No. 531 of 1993. 

Cleaners and Caretakers (Metropolitan Market Trust) 
Agreement, 1967 No. AG 9 of 1967. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 47 of the Western Australian Industrial 
Gazette at page 288; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement, 1967 be varied in accor- 
dance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 30th day of 
April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 35.—Skills Acquisition insert the following: 
Schedule A—Parties to the Award 

2. Clause 35.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Community Welfare. 
No. 530 of 1993. 

Community Welfare Department Hostels Award 1983. 
No. A27 of 1981. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 63 of the Western Australian Industrial 
Gazette at page 2417; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Community Welfare Department Hostels 
Award 1983 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Respon- 

dent from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 32.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix I—^Respondent: Rename this Appendix as 
follows: 

Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Airlite Cleaning Pty Ltd and Others. 
No. 562 of 1993. 

Contract Cleaners Award, 1986 
No. A 6 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 69 of the Western Australian Industrial 
Gazette at page 1441; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Contract Cleaners Award, 1986 be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 4th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Delete Schedule "A"— 

Respondents and Schedule "B"—Liberty Reserved from 
this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty Reserved 

2. Clause 29.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule A—Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
4. Schedule B—Liberty Reserved: Rename this Schedule 

as follows: 
Schedule C—Liberty Reserved. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Berkley Challenge and Others. 
No. 533 of 1993. 

Contract Cleaners' (Ministry of Education) Award 1990 
No. A 5 of 1981. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 70 of the Western Australian Industrial 
Gazette at page 1339; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Contract Cleaners' (Ministry of Education) 
Award 1990 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 32.—Award 

Modernisation and Enterprise Consultation insert the fol- 
lowing: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 32.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Country High School Hostel Authority. 

No. 560 of 1993. 
Country High School Hostels Award, 1979. 

No. R 7A of 1979. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 60 of the Western Australian Industrial 
Gazette at page 188. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Country High School Hostels Award, 1979 
be varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Liberty 

to Apply and Appendix II—Respondents and insert the 
following: 

Schedule A—Parties to the Award 
Schedule B—Respondent 
Schedule C—Liberty to Apply 

2. Appendix I—Liberty to Apply: Delete this Appendix 
and insert in lieu the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondent. 
Country High School Hostels Authority 
37 Havelock Street 
WEST PERTH W.A. 6005 



Schedule C—Liberty to Apply. 
Liberty is reserved to the employer to apply to 

amend clause 20.—Board and Lodging. 
4. Appendix II—Respondent: Delete this Appendix. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Crothall Hospital Services (WA). 
No. 555 of 1993. 

Crothall Hospital Services (W.A.) Pty Ltd Award 
No. A 3 of 1987. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Responents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 67 of the Western Australian Industrial 
Gazette at page 1143; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Crothall Hospital Services (W.A.) Pty Ltd 
Award be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Library Board of Western Australia and Others. 
No. 553 of 1993. 

Cultural Centre Award 1987 
No. A 28 of 1988. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 69 of the Western Australian Industrial 
Gazette at page 2691. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Cultural Centre Award 1987 be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 30th day of 
April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 32.—Award Modernisation insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 23.—Award Modernisation: Immediately fol- 
lowing this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Respondents: Rename this Schedule as follows: 
Schedule B—Respondents. 

Schedule. 
1. Clause 2.—Arrangement: After 43. Structural Effi- 

ciency Implementation Tasks: Insert the following: 
Schedule A—Parties to the Award 

2. Clause 43.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Brownes Dairy Pty Ltd and Another. 
No. 552 of 1993. 

Dairy Factory Workers' Award 1982 
No. A 15 of 1982. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents: 



And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 62 of the Western Australian Industrial 
Gazette at page 1847; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Dairy Factory Workers' Award 1982 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 41 of the Western Australian Industrial 
Gazette at page 564; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Drum Reclaiming Award be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 5th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix A—Long 

Service Leave and Schedule of Respondents from this clause 
and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Long Service Leave 

2. Clause 34.—Superannuation: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
Brownes Dairy Pty. Ltd. 
299 Charles Street, 
NORTH PERTH. W.A. 6006 
Masters Dairy Ltd., 
86 Radium Street, 
BENTLEY. W.A. 6102 
3. Appendix A: Rename this Appendix as follows: 

Schedule C—Long Service Leave. 
4. Schedule of Respondents: Delete this Schedule. 
5. Throughout the text of the Award delete 'Appendix 

"A" ' and insert in lieu 'Schedule C—Long Service Leave'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Imerito Drum Co and Another. 
No. 551 of 1993. 

Drum Reclaiming Award 
No. 21 of 1961. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

Schedule. 
1. Clause 2.—Arrangement: After 32. Superannuation of 

this Clause and insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 32.—Superannuation: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Albany Regional Hospital and Others. 
No. 522 of 1993. 

Enrolled Nurses and Nursing Assistants (Government) 
Award. 

No. R 7 of 1978. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms A. Kennedy on behalf of the 
Honourable Minister for Health and the Board of Manage- 
ment of the public hospitals; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 61 of the Western Australian Industrial 
Gazette at page 304; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 
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Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Government) Award be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 be varied in accordance 
with the following Schedule to identify the Applicant 
Union as a named party to the award and that such 
variation shall have effect from the 5th day of May, 
1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 38.—Dispute Settlement Procedure delete the head- 
ings Schedule of Respondents and Memorandum of Agree- 
ment and insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Memorandum of Agreement 

2. Clause 38.—Dispute Settlement Procedures: After this 
clause insert the following: 

Schedule A—Parties to the Award 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents 
4. Memorandum of Agreement: Rename this Memoran- 

dum as follows: 
Schedule C—Memorandum of Agreement 

5. Throughout the text of the award delete 'Schedule of 
Respondents' and insert in lieu 'Schedule B—Respondents'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John of God Hospital and Others. 
No. 521 of 1993. 

Enrolled Nurses and Nursing Assistants (Private). 
Award No. 8 of 1978. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms M. Vincent on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 61 of the Western Australian Industrial 
Gazette at page 1069; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. PART II, Clause 2.—Sick Leave: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Ethnic Child Care Resource Unit. 
No. 561 of 1993. 

Ethnic Children's Services Industrial Award, 1993 
No. A 10 of 1989. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 73 of the Western Australian Industrial 
Gazette at page 724; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Ethnic Children's Services Industrial 
Award, 1993 No. A 10 of 1989 be varied in accordance 
with the following Schedule to identify the Applicant 
Union as a named party to the award and that such 
variation shall have effect from the 4th day of May, 
1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Sched- 

ule of Respondents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 26.—Leave Reserved: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix I—Schedule of Respondents: Rename this 
Appendix as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Communicare and Others. 
No. 523 of 1993. 

Family Day Care Co-Ordinators' and Assistants' Award, 
1985 

No. A 16 of 1985. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 66 of the Western Australian Industrial 
Gazette at page 857; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Family Day Care Co-Ordinators' and 
Assistants' Award, 1985 be varied in accordance with 
the following Schedule to identify the Applicant Union 
as a named party to the award and that such variation 
shall have effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Sched- 

ule of Respondents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 27.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix I—Schedule of Respondents: Rename this 
Appendix as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Bowra and O'Dea Pty Ltd and Others. 

No. 550 of 1993. 

Funeral Directors' Assistants' Award 
No. 18 of 1962. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 44 of the Western Australian Industrial 
Gazette at page 253; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Funeral Directors' Assistants' Award No. 
18 of 1962 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 38.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 
Hon Minister for Works and Others. 

No. 375 of 1993. 

Furniture Trades (Government) Award 1979 
No. 34 of 1979. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

Order. 
WHEREAS The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. has applied for 
an order pursuant to section 38 of the Act for it to be named 
as a party to the Furniture Trades (Government) Award 
1979; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Mr M.J. Lourey on behalf of the 
Applicant and Mr S. Majck on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Furniture Trades (Government) Award 
1979, be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following clause 31.—Paid 

Leave for English Language Training delete Schedule of 
Applicants and insert in lieu the following: 

Schedule A—Parties to the Award 
Schedule B—Schedule of Applicants 

2. Clause 31.—Paid Leave for English Language Train- 
ing: Following this Clause insert new schedule as follows: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Forest Products, Furnishing and Allied Indus- 
tries Industrial Union of Workers, W.A. 

3. Schedule A—Parties to the Award: Following this new 
schedule delete the heading Schedule of Applicants and 
insert in lieu the following: 

Schedule B—Schedule of Applicants. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Joyce Australia and Others. 
No. 378 of 1993. 

Furniture Trades Industry Award 
No. A 6 of 1984. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

Order. 
WHEREAS The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. has applied for 
an order pursuant to section 38 of the Act for it to be named 
as a party to the Furniture Trades Industry Award; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Mr M.J. Lourey on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Furniture Trades Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from today's 
date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Schedule "A"— 

Industries and List of Respondents insert new Schedule as 
follows: 

Schedule "B"—Parties to the Award 
2. Schedule "A"—Industries and List of Respondents: 

Following this Schedule insert new schedule as follows: 
Schedule "B"—Parties to the Award. 

The following organisation is a party to this award: 
The Forest Products, Furnishing and Allied Indus- 

tries Industrial Union of Workers, W.A. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Honourable Premier of Western Australia and Others. 

No. 525 of 1993. 
Gardeners (Government) 1986 Award 

No. 16 of 1983. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 66 of the Western Australian Industrial 
Gazette at page 1163; 



And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Gardeners (Government) 1986 Award No. 
16 of 1983 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[U.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 39.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Munsel & McLeish T/A Muniloc. 
No. 549 of 1993. 

Glassfibre Reinforced Cement Award No. 
No. 24 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 417; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Glassfibre Reinforced Cement Award No. 
24 of 1984 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such vari tion shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule I—Respon- 

dent from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 28.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule I—Respondent: Rename this Schedule as 
follows: 

Schedule B—^Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Carine Glades Health Studio and Others. 
No. 568 of 1993. 

Health Attendants Award, 1979 
No. A 49 of 1978. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 60 of the Western Australian Industrial 
Gazette at page 1498; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Health Attendants Award, 1979 be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 4th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 
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2. Clause 28.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Health Department of Western Australia. 
No. 559 of 1993. 

Health Workers—Community and Child Health Services 
Award, 1980 

No. R 21 of 1979. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms A. Kennedy on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 60 of the Western Australian Industrial 
Gazette at page 2420; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Health Workers—Community and Child 
Health Services Award, 1980 be varied in accordance 
with the following Schedule to identify the Applicant 
Union as a named party to the award and that such 
variation shall have effect from the 30th day of April, 
1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the headings; Appen- 

dix I—Liberty to Apply; Schedule of Respondents; Memo- 
randum of Agreement and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty to Apply 
Schedule D—Memorandum of Agreement 

2. Clause 30.—Award Modernisation: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
The Commissioner for Public Health 

Schedule C—Liberty to Apply. 
Liberty is reserved to the Union to make application 

to vary the provisions of this award with respect to 
Long Service Leave during the term of the award. 

Schedule D—Memorandum of Agreement. 
The following provisions relating to hours of work 

are agreed between the parties. 
1. Termination 

(a) An employee subject to the provisions of 
subclause (1) of Clause 6.—Hours of this 
award who has not taken any Accrued Days 
Off accumulated during a work cycle in 
which employment is terminated, shall be 
paid the total of hours accumulated towards 
the Accrued Days Off for which payment has 
not already been made. 

(b) An employee who has taken any Accrued 
Day Off during a work cycle in which 
employment is terminated shall have the 
wages due on termination reduced by the 
total hours for which payment has already 
been made but for which the employee had 
no entitlement toward those Accrued Days 
Off. 

2. Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' 
compensation for periods of less than 
one complete 20 day work cycle, such 
employee will accrue towards and be 
paid for the succeeding Accrued Day 
Off following such absence. 

(ii) An employee will not accrue Accrued 
Days Off for periods of workers' com- 
pensation where such period of leave 
exceeds one or more complete 20 day 
work cycles. 

(iii) Where an employee is on workers' 
compensation for less than one com- 
plete 20 day work cycle and an Accrued 
Day Off falls within the period, the 
employee will not be re-rostered for an 
additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' 

compensation for periods less than a 
total of 20 consecutive work days in a 
work cycle such employee will accrue 
towards and be paid for the succeeding 
Accrued Days Off following such ab- 
sence. 

(ii) Where an employee is on workers' 
compensation for periods greater than a 
total of 20 consecutive days in a work 
cycle such employees will have the 
period of workers' compensation added 
to the work cycle. 

(iii) Where an employee is on workers' 
compensation for periods greater than 
20 consecutive work days and an Ac- 
crued Day Off as prescribed in sub- 
clause (1) of Clause 6.—Hours of this 
award falls within the period the em- 
ployee shall be re-rostered for another 
Accrued Day Off on completion of the 
20 day work cycle following such 
absence. 

3. Leave Without Pay 
(a) 20 Day Work Cycle 

An employee who is absent on any form 
of leave without pay during a 20 day work 
cycle shall not accumulate an entitlement to 



an Accrued Day Off for the period of such 
leave nor will the employee be entitled to an 
Accrued Day Off whilst on leave without 
pay. 

(b) 12 Months' Work Cycle 
(i) An employee who is absent on any form 

of leave without pay for less than a total 
of five days in any work cycle shall not 
have payment reduced when proceeding 
on Accrued Days Off. 

(ii) An employee who is absent on any form 
of leave without pay for a total of five 
days or more in any work cycle will 
have such period of leave added to the 
work cycle. 

4. Higher Duties 
Payment for higher duties shall not apply to an 

employee required to act in another position 
whilst the permanent employee is on a single 
Accrued Day Off as prescribed by subclause (2) 
of Clause 6.—Hours of this award. 

3. Appendix I—Liberty to Apply: Delete this Appendix. 
4. Schedule of Respondents: Delete this Schedule. 
5. Memorandum of Agreement: Delete this Memoran- 

dum. 
6. Throughout the text of this award delete 'Memorandum 

of Agreement' and insert in lieu 'Schedule D—Memoran- 
dum of Agreement'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

Homes of Peace. 
No. 583 of 1993. 

Hospital Employees' (Homes of Peace) Consolidated 
Award 1981 

No. 26 of 1960. 
CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 41 of the Western Australian Industrial 
Gazette at page 68; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Employees' (Homes of Peace) 
Consolidated Award 1981 be varied in accordance with 
the following Schedule to identify the Applicant Union 
as a named party to the award and that such variation 
shall have effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 37. Structural 

Efficiency Implementation Tasks insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 37.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Respondent: Rename this Schedule as follows: 
Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Powerclean. 
No. 576 of 1993. 

Hospital Workers (Cleaning Contractors—Private 
Hospitals) Award 1978 

No. R 2 of 1977. 
CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 58 of the Western Australian Industrial 
Gazette at page 339; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Workers (Cleaning Contractors— 
Private Hospitals) Award 1978 be varied in accordance 
with the following Schedule to identify the Applicant 
Union as a named party to the award and that such 
variation shall have effect from the 4th day of May, 
1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 37. Structural Effi- 

ciency Implementation Tasks insert as the following: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 37.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 
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3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Board of Management, N'Gala Inc. 

No. 564 of 1993. 

Hospital Workers* (N'gala) Award 
No. 6A of 1958. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 39 of the Western Australian Industrial 
Gazette at page 30; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Workers' (N'gala) Award No. 6A 
of 1958 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 40. Structural Effi- 

ciency Implementation Tasks: Insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 40.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Respondent: Rename this Schedule as follows: 
Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

A.C. Exell and Others. 

No. 574 of 1993. 

Marine Stores Award 
No. 13 of 1958. 

CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Willians on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 38 of the Western Australian Industrial 
Gazette at page 632; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Marine Stores Award be varied in accor- 
dance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 4th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents from this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 33.—Seasonal Employees: After this clause 
insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 

Western Australian Meat Commission and Others. 

No. 465 of 1993. 

Meat Industry (Government) Award 1983. 

No. A 44 of 1981. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

24 May 1993. 
Order. 

HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr S. Allen on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Government) Award, 1983 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 12th day of May, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: On the line immediately 
following the words "Schedule 1.—Draft Consultative 
Committee Constitution" insert the following: 

Schedule 2.—Parties to the Award 

2. Schedule 1.—Draft Consultative Committee Constitu- 
tion: Immediately following this Schedule insert a new 
Schedule 2.—Parties to the Award as follows: 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Derby Meat Processing Company Ltd 
No. 463 of 1993. 

Meat Industry (Northwest Abattoirs) Award 
No. A 12 of 1988. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 May 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr M. Darcy on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Northwest Abattoirs) Award 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 12th day of May, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: On the line immediately 

following the words "Commitment of Derby Industries Pty 
Ltd and A.M.I.E.U." insert the words: 

Schedule A—Parties to Award 
2. Clause 34.—Dispute Settlement Procedure, Commit- 

ment of Derby Industries Pty Ltd: Immediately following 
this clause insert a new Schedule A—Parties to Award as 
follows: 

Schedule. A 
Parties to Award. 

The following shall be parties to this Award: 
Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
West Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 

Schedule 2.   

Parties to Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Action Food Bams (WA) Pty Ltd and Others. 
No. 368 of 1993. 

Meat Industry (State) Award 1980. 
No. R 9 of 1979. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 May 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr A. Tomlinson and Mr M. Darcy on behalf of the 
Respondents, and by consent, the Commission, pursuant to 

The following shall be parties to this Award: 

Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
West Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 

Honourable Minister for Education 
Royal Street 
PERTH WA 6000 
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the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 12th 
day of May, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: On the line immediately 

following the words "Schedule 2—Disputes Procedure 
Form" insert the following: 

Schedule 3—Parties to Award 
2. Schedule 2—Disputes Procedure Form—West Austra- 

lian Meat Marketing Corporation: Immediately following 
this Schedule insert a new Schedule 3—Parties to Award as 
follows: 

Schedule. 
1. Clause 2.—Arrangement: On the line immediately 

following the words "Schedule "B"—Supermarket Meat 
Employees' Schedule" insert the following: 

Schedule "C"—Parties to Award 

2. Schedule "B"—Supermarket Meat Employees' 
Schedule: Immediately following this Schedule insert a new 
Schedule "C"—Parties to Award as follows: 

Schedule "C"—Parties to Award. 

The following shall be parties to this Award: 

The Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
Western Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 

Western Australian Meat Marketing Corporation. 

No. 464 of 1993. 

Meat Industry (Western Australian Lamb Marketing Board) 
Award, 1981. 

No. A 37 of 1981. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

24 May 1993. 
Order. 

HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr S. Allen on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Western Australian Lamb 
Marketing Board) Award, 1981 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 12th day of May, 
1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule 3. 
Parties to Award. 

The following shall be parties to this Award: 
The Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
Western Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 
Western Australian Meat Marketing 
Corporation 
823 Wellington Street 
PERTH WA 6000 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 
Western Australian Meat Commission. 

No. 367 of 1993. 
Meat Industry (Western Australian Meat Commission— 

Robb Jetty Division) Award 1977. 
No. R 16 of 1976. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 May 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr S. Allen on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Western Australian Meat 
Commission—Robb Jetty Division) Award 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 12th 
day of May, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: On the line immediately 

following the words "Schedule 2—Disputes Procedure 
Form" insert the following: 

Schedule 3—Parties to Award 



2. Schedule 2—Disputes Procedure Form—West Austra- 
lian Meat Commission—Robb Jetty: Immediately following 
this Schedule insert a new Schedule 3—Parties to Award as 
follows: 

Schedule 3. 
PARTIES TO AWARD 

The following shall be parties to this Award: 
Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
West Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 
Western Australian Meat Commission 
Robb Jetty Abattoir 
Bennett Avenue 
ROBB JETTY WA 6163 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Honourable Minister for Health. 

No. 575 of 1993. 

Mental Health Rehabilitation Assistants Award, 1965 
No. 36 of 1965. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms A. Kennedy on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 45 of the Western Australian Industrial 
Gazette at page 999; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Mental Health Rehabilitation Assistants 
Award, 1965 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents and Memorandum of Agreement from this Clause and 
insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—^Respondents 
Schedule C—Memorandum of Agreement 

2. Clause 20.—Rates of Pay: After this clause insert the 
following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
4. Memorandum of Agreement: Rename this Memoran- 

dum as follows: 
Schedule C—Memorandum of Agreement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Activ Foundation Inc. 

No. 581 of 1993. 
Miscellaneous Workers' (Activ Foundation) Award 

No. A 20 of 1980. 
CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr G.L. Burns on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 64 of the Western Australian Industrial 
Gazette at page 661; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Miscellaneous Workers' (Activ Founda- 
tion) Award be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents and Memorandum of Agreement from this Clause and 
insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Memorandum of Agreement 

2. Clause 43.—Consultation and Enterprise Bargaining: 
After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 
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3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
4. Memorandum of Agreement: Rename this Memoran- 

dum as follows: 
Schedule C—Memorandum of Agreement. 

5. Throughout the text of the Award delete 'Memorandum 
of Agreement' and insert in lieu 'Schedule C—Memoran- 
dum of Agreement'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Laubman and Pank Optometrists and Others. 
No. 597 of 1993. 

Optical Mechanics' Award, 1971 
No. 9 of 1970. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents: 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 51 of the Western Australian Industrial 
Gazette at page 562; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Optical Mechanics' Award, 1971 be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 4th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 35.—Part-Time Employees: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Dulux Australia Limited and Others. 
No. 596 of 1993. 

Paint and Varnish Makers' Award 
No. 22 of 1957. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 38 of the Western Australian Industrial 
Gazette at page 251; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Paint and Varnish Makers' Award No. 22 
of 1957 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 3.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 31.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Governor of Western Australia and Others. 
No. 595 of 1993. 

COMMISSIONER G.L. FIELDING. 
4 May 1993. 

Reasons for Decision (extemporaneous) 
THE COMMISSIONER: This is an application to join as a 
named party to the Parliamentary Employees Award The 
Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch. The Award was made in or about September 
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1989. It is common ground that the Union was a party to the 
proceedings out of which the Award grew. Consistent with 
the Commission's practice at that time, the Union was not 
formally named in the Award as a party. 

Section 38 of the Industrial Relations Act 1979 requires, 
amongst other things, that parties to the proceedings before 
the Commission which give rise to an award, shall be listed 
in the award as named parties to the award. For some reason 
which nobody has been able to explain, other than perhaps 
adherence to an historical practice developed under different 
legislative provisions, that was not done. 

The matter has come to light recently as the result of 
attempts to enforce another award. Section 83 of the Act 
requires that any organisation or association named as a 
party to an award may apply to the Magistrate to enforce that 
award. Although an individual covered by the award may 
apply to enforce it, unless and until a union is named as a 
party, it cannot so apply. It is because of that limitation that 
the Union seeks to be now formally named as a party to the 
Award. 

Not surprisingly, in view of the history of the Award, the 
Respondents who are represented before the Commission 
consent to the Union being named as a party. Moreover, they 
consent to it being named retrospectively to the date on 
which the Award came into effect. 

In the circumstances, there can be no rational objection 
as to why the order, which the Union now seeks, should not 
be made and should not be made retrospectively to the date 
in question. 

Appearances: Ms K. Digwood on behalf of the Applicant 
Ms J. Sheridan on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

Governor of Western Australia and Others. 
No. 595 of 1993. 

Parliamentary Employees Award 1989 
Nos A 15 of 1987; A 4 and A 7 of 1988; and A 7 of 1989. 

COMMISSIONER G.L. FIELDING. 
6 April 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Ms J. Sheridan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Parliamentary Employees Award 1989 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 
27th day of October, 1989. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and title 

"38. Award Modernisation" add the following new number 
and title as follows— 

73 W.A.I.G. 

2. Clause 38.—Award Modernisation: After this clause 
add the following new clause as follows— 

39—Named Parties. 
The named parties to the Award are— 

The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch 

The Governor of Western Australia in Council 
The President of the Legislative Council 
The Speaker of the Legislative Assembly 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Wesfi Pty Ltd. 
No. 374 of 1993. 

Particle Board Industry Award 
No. 10 of 1978. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

Order. 
WHEREAS The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. has applied for 
an order pursuant to section 38 of the Act for it to be named 
as a party to the Particle Board Industry Award No. 10 of 
1978; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Mr M.J. Lourey on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Particle Board Industry Award No. 10 of 
1978 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Schedule I— 

Rates of Pay delete Schedule of Respondents and insert in 
lieu the following: 

Schedule II—Parties to the Award 
Schedule HI—Schedule of Respondents 

2. Schedule I—Rates of Pay: Following this Schedule 
insert new schedule as follows: 

Schedule II—Parties to the Award. 
The following organisation is a party to this award: 

The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. 

3. Schedule II—Parties to the Award: Following this new 
schedule delete the heading Schedule of Respondents and 
insert in lieu the following: 

Schedule III—Schedule of Respondents. 

39. Named Parties 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

Illustrations Pty Ltd and Others. 

No. 520 of 1993. 

Photographic Industry Award, 1980 
No. A 9 of 1980. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 60 of the Western Australian Industrial 
Gazette at page 1195; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Photographic Industry Award, 1980 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—^Arrangement: Delete Schedule of Respon- 
dents from this clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 34.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Gay-Dor Plastics Ltd and Others. 

No. 591 of 1993. 

Plastic Manufacturing Award 1977 
No. 5 of 1977. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 57 of the Western Australian Industrial 
Gazette at page 1189; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
•conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Plastic Manufacturing Award 1977 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
4th day of May, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents and Appendix A—Classification Structure and Defini- 
tions from this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Classification Structure and Definitions 

2. Clause 35.—Superannuation: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—^Respondents. 
4. Appendix A—Classification Structure and Definitions: 

Rename this Appendix as follows: 

Schedule C—Classification Structure and Definitions. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

Hampton Hatcheries and Others. 

No. 590 of 1993. 

Poultry Breeding Farm & Hatchery Workers' Award 1976 
No. A 20 of 1976. 

CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 56 of the Western Australian Industrial 
Gazette at page 1652; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Poultry Breeding Farm & Hatchery Work- 
ers' Award 1976 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents from this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 34.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

Community Newspaper Group. 
No. 623 of 1993. 

Printing (Community Newspaper Group) Award 
No. A 21 of 1989. 

COMMISSIONER J.A. NEGUS. 
3 June 1993. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and no appearance for the Respondent, the Commission, 
being satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Printing (Community Newspaper Group) 
Award, No. A 21 of 1989 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the 11th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L. S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 38.—^Enterprise Agreements the following new title: 
Schedule A—Named Union Party 

2. Clause 38.—Enterprise Agreements: Immediately 
following this clause insert the following new schedule: 

Schedule A—Named Union Party. 
Printing and Kindred Industries Union, Western Austra- 

lian Branch, Industrial Union of Workers is a named party 
to this Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

The Printing and Allied Trades Employers' Association of 
Western Australia (Union of Employers) and Others. 

No. 626 of 1993. 
Printing (Country) Award 

No. 9 of 1969. 
COMMISSIONER J.A. NEGUS. 

3 June 1993. 
Order. 

HAVING heard Mr G. Bucknall on behalf of the Applicant 
and Mr G. Lenz on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Printing (Country) Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 11 th day of 
May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 



Schedule. 

1. Clause 2.—Arrangement: Delete this clause and insert 
in lieu the following: 

2.—^Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. State Wage Principles 1989 

3. Scope 
4. Term 
5. Area 
6. Trade Union Training Leave 
7. Contracting Out of the Award Prohibited 
8. Terms of Employment 

8A. Introduction of Change 
8B. Redundancy 

9. Aged and Infirm Employees 
10. Casual Employees 
11. Base Rate of Wage—Table A 

11 A. Supplementary Payments—Table B 
IIB. Interim Classification Structure—Table C 
IIC. Structural Efficiency 
IID. Indexation of Overaward Payments 

12. Stand By for Work 
13. Call Back 
14. Workers Missing Usual Conveyance 
15. Rest Interval for Females 
16. Meal Period 
17. Part Time Employees 
18. Payment of Wages and Pay Day 
19. Hours of Work 
20. Shift Work 

20A. Implementation of Shorter Hours 
21. Overtime 
22. Public Holidays 
23. Annual Leave 
24. Sick Leave 
25. Bereavement Leave 
26. Maternity Leave 

26A. Adoption Leave 
27. Jury Service 
28. Production of Drawings 
29. Proof Reading 
30. Letterpress and Lithographic Printing Conditions 
31. Glueing Machines 
32. Restrictions on Taking Work Off an Employer's 

Premises 
33. Letting and Hiring of Premises or Plant 
34. Mixed Functions 
35. Limitation of Employment of Juniors 
36. Apprentices 

36A. Adult Apprentices 
37. Health Notices 
38. Health Provisions 
39. Change Rooms and Dressing Time 
40. Protection of Clothing 
41. Employer to Provide Facilities 
42. Bronzing or Dusting-Off 
43. First-Aid Chest 
44. First-Aid Attendant 
45. Guillotine Machine Work 
46. Platen Machines used for Carton Cutting 
47. Time and Wages Records 
48. Right of Entry 
49. Union Delegate 
50. Board of Reference 
51. Settlement of Disputes 
52. Posting of Award and Union Notices 
53. Interpretation of Award 
54. Production 
55. Long Service Leave 

Schedule A—Respondents 
Schedule B—Named Union Party 
Schedule C—Guidelines—Maximum Plant Ca- 
pacity 
Utilisation/Continuous Machine Operation 

2. Schedule A—Respondents: Immediately following this 
schedule insert the following new schedule: 

Schedule B—Named Union Party. 
Printing and Kindred Industries Union, Western Austra- 

lian Branch, Industrial Union of Workers is a named party 
to this Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

The Government Printer. 
No. 625 of 1993. 

Printing (Government) Award, 1990 
No. A 8 of 1990. 

COMMISSIONER J.A. NEGUS. 
3 June 1993. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and Mr D. Ferguson on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Printing (Government) Award, 1990 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 
11th day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—^Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Contract of Service 
8. Casual Workers 
9. Classes of Labour 

10. Rates of Wages 
11. Mixed Functions 
12. Pay Day 
13. Hours of Work 
14. Meal Period 
15. Roster of Hours 
16. Overtime 
17. Public Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Sick Leave 
21. Compassionate Leave 
22. Printing Machining 
23. Record Book 
24. Posting of the Award and Notices 
25. Morning and Afternoon Tfea 
26. Provision of Facilities 
27. First Aid Officers 



28. Trade Union Training Leave 
29. Apprentices 
30. Adult Apprentices 
31. General 
32. Leave to Attend Union Business 
33. Deduction of Union Contributions 
34. Maternity Leave 
35. Part-Time Workers 
36. Protective Clothing 
37. Liberty to Apply 
38. Paid Ixave for English Language Training 
39. Promotions 

Schedule A—Respondents 
Schedule B—Named Union Party 
Schedule C—Industrial Democracy Compact 
Schedule D—Training Action Group 
Schedule E—Accreditation Committee 

2. Schedule A—Respondents: Immediately following this 
schedule insert in the following new schedule: 

Schedule B—Named Union Party. 
Printing and Kindred Industries Union, Western 

Australian Branch, Industrial Union of Workers is a 
named party to this Award. 

3. Reletter the existing Schedule B—Industrial Democ- 
racy Compact, Schedule C—Training Action Group and 
Schedule D—Accreditation Committee to read C, D and E 
respectively. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

Nationwide T/a Sunday Times and others. 
No. 624 of 1993. 

The Printing (Newspaper) Award 1979 
No. R 23 of 1979. 

COMMISSIONER J.A. NEGUS. 
3 June 1993. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and Mr D. Kleemann and Mr B. Winfield on behalf of the 
Respondents, and by consent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Printing (Newspaper) Award 1979 be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the 11th 
day of May 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Term 

6. Definitions 
7. Terms of Employment 
8. Casuals 
9. Consultative Procedures 

10. Enterprise Agreements 
11. Review of Wage Rates 
12. Mixed Functions 
13. Time and Wage Records 
14. Hours of Work 
15. Overtime 
16. Meal Breaks 
17. Public Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Sick Leave 
21. Trade Union Education Leave 
22. Jury Service 
23. Bereavement Leave 
24. Union Officials Visiting Factory 
25. Chapel Delegates 
26. Disputes 
27. Deleted 
28. Apprentices 
29. Introduction of New Equipment 
30. Computerised Typesetting 
31. Machine Composing Conditions 
32. Photo Composition 
33. Printing Machining 
34. Reading Room Conditions 
35. Payment of Wages 
36. Deleted 
37. Protective Clothing 
38. Maternity Leave 
39. Wages 

Schedule A—Respondents 
Schedule B—Named Union Party 

2. Schedule of Respondents: 
A. Delete the title and insert in lieu the following new 

title: 
Schedule A—Respondents. 

B. Immediately following this schedule insert in the 
following new schedule: 

Schedule B—Named Union Party. 
Printing and Kindred Industries Union, 

Western Australian Branch, Industrial Union 
of Workers is a named party to this Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John of God Hospital and Others. 
No. 593 of 1993. 

Private Hospital Employees' Award, 1972 
No. 27 of 1971. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 52 of the Western Australian Industrial 
Gazette at page 1194; 
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And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Private Hospital Employees' Award, 1972 
be varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 44.—Structural Efficiency Implementation 
Tasks: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and Others 
and 

Western Australian Government Railways Commission 
No. 478 of 1993. 

COMMISSIONER G.L. FIELDING. 
11 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: Section 38(1) of the Industrial 
Relations Act 1979 ("the Act") requires that all parties to 
proceedings out of which an award issued "shall be listed 
in the award as the named parties to the award". Subsection 
(2) provides that any time after the award has been made the 
Commission may, by order, add as a named party to the 
award an employer with a sufficient interest in the matter, 
and an organisation or association having constitutional 
coverage for any of those covered by the award. That 
provision was inserted into the Act by the Acts Amendment 
and Repeal (Industrial Relations) Act (No. 2) 1984 with 
effect from 1 March 1985. Prior to that, the Act provided 
that parties to the proceedings "shall be specified in the 
award as a party thereto". 

Amongst many others, the Railway Employees Award 
does not contain a list as required by section 38 of the Act. 
At the time when the Award was made, the Industrial 
Arbitration Act 1912, by which authority the Award was 
made, did not require the parties to the proceedings which 
gave rise to that Award to be named as such in the Award. 
Furthermore, when in 1980 that Act was repealed and 
replaced by the current legislation, the transitional and 
savings provisions of the 1979 Act, although saving awards 
made under the 1912 Act, did not deem parties to the 
proceedings which had given rise to those awards to be 

specified therein. Thus immediately on coming into force 
there were many awards, of which the Award the subject of 
the present proceedings was but one, which did not comply 
with the provisions of section 38( 1) of the Act. 

It is essential that the relevant parties be named in the 
Award, not only because it is an unequivocal requirement 
of section 38, but because sections 40 and 83 of the Act only 
permits those organisations or associations which are named 
as a party to the Award to make application to amend it or 
to enforce it before the Industrial Magistrate, as the case 
might be. Until 1 March 1985, when section 83 was 
amended by the Acts Amendment and Repeal (Industrial 
Relations) Act (No. 2) 1984, section 83 provided that any 
union "bound by the award" could enforce it before the 
Industrial Magistrate. Following the amendments in 1985 
that right no longer exists. 

By this application the unions with constitutional cover- 
age for employees covered by the Railway Employees' 
Award seek to be named as parties to the Award in 
accordance with section 38(1). The Respondent does not 
object to the application. Two of the Applicants were not 
parties to the original proceedings which gave rise to the 
Award. Indeed, each of those unions is an amalgamation of 
other unions, at least one of which was a party to the 
proceedings which gave rise to the Award. 

Section 72 of the Act provides that where two or more 
organisations amalgamate, a "new organisation" is created 
The registration of the amalgamating organisations is 
cancelled so that they thus cease to exist. Thus two of the 
three Applicants must be considered as newly bom and not 
as parties to the proceedings out of which the Award was 
made. Nonetheless, that should not be seen as an objection 
to those Applicants being named as a parties to the Award. 
It is common ground that each of those Applicants along 
with the Australian Railways Union of Workers, Western 
Australian Branch, which was a party to the original 
proceedings, have constitutional coverage for some of the 
employees covered by the Award and it are therefore entitled 
to be added as a named party to the Award. 

Initially, at least one of the Applicants sought to be named 
as parties with retrospective effect to 30 June 1987, 
principally out of concern to enable it to enforce the Award 
in respect of events occurring in the last six years. However, 
it is now apparently satisfied that that can be achieved by 
simply adding it as a party from a current date. It is sufficient 
that it be named as a party at the time proceedings under 
section 83, and for that matter under section 40, are 
instituted. 

Logically the claim to be added as a party to the Award 
with retrospective effect to a date before the amalgamation 
occurred poses some difficulties for the two affected 
Applicants. It is not sensible to have a person or body named 
as a party to the Award during a period when it was not in 
existence, that is, in the case of a union, before it was 
registered. However, section 72(5)(b) of the Act provides 
that on and from the date on which an amalgamated 
organisation is registered that "all the property, rights, 
duties, and obligations whatever held by, vested in, or 
imposed on each of' the amalgamating organisations "shall 
be held by, vested in or imposed on, as the case may be in 
the new organisation". It is clear that two of the Applicants 
grew out of an amalgamation of unions, at least one of which 
was a party of the original proceedings which gave rise to 
this Award. In those circumstances, those unions would 
have been entitled, if not obliged, to be named in the Award 
as parties to the Award following the enactment of the 1979 
Act. That right or obligation by force of section 72(5)(o) of 
the Act now devolves to the Applicants as a result of the 
amalgamation. It therefore follows that all of the Applicants 
are entitled to be named as parties retrospectively to 30 
October 1987. Because of the strictures imposed by section 
39(3)(a) of the Act, the extent to which any order can be 
made to reflect that may well depend on the extent to which 
the parties to the award consent to any measure of 
retrospectivity. 

The application does not seek to include the Respondent, 
which as the employer was a party to the original 
proceedings, in the list of named parties to the Award. 
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However, it is a requirement of section 38(1) that all the 
parties to the proceedings, by which the award was made, 
be named as parties to the Award. Given the command of 
section 38( 1) it seems to me quite futile for the Commission 
to issue an order which goes only part of the way to 
satisfying that command when the command can entirely be 
satisfied conveniently on this occasion. The Commission 
ought now include, so far as is possible, all relevant parties 
in the list of named parties. Whether that is done pursuant 
to the Commission's power to "correct, amend, or waive 
any error, defect, or irregularity, whether in substance or in 
form" as provided by section 27(1 )(m), or pursuant to the 
authority granted by section 26(2), which provides that the 
Commission in granting relief or redress under the Act "is 
not restricted to the specific claim made or is subject to the 
matter of the claim", seems to me to matter little. The 
Western Australian Government Railways Commission, or 
the Respondent to this application, has been served with the 
Notice of Application and not only consents to the 
application, but likewise seeks to be included in the list of 
named parties as a result of these proceedings. Sensibly the 
Applicants do not object to that request and for the forgoing 
reasons it ought to be acceded to at this time. 

Appearances: Mr F. Logan on behalf of the Metal and 
Engineering Workers' Union—Western Australia; Ms M. 
Robinson on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australia 
Branch); and Mr A. Dzieciol on behalf of the Australian 
Railways Union of Workers, West Australian Branch. 

Mr A. Hassell on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and Others 
and 

Western Australian Government Railways Commission 
No. 478 of 1993. 

Railway Employees' Award No. 18 of 1969. 
COMMISSIONER G.L. FIELDING. 

11 May 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Metal and 
Engineering Workers' Union—Western Australia. Ms M. 
Robinson on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australia Branch) 
and Mr A. Dzieciol on behalf of the Australian Railways 
Union of Workers, West Australian Branch and Mr A. 
Hassell on behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Railway Employees' Award No. 18 of 1969 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 11th day of May 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1.—Title: After this clause add the following 

new clause as follows— 
1A.—Named Parties. 

The named parties to the Award are— 
Australian Railways Union of Workers, West 
Australian Branch 
Metal and Engineering Workers' Union—West- 
em Australia 

73 W.A.I.G. 

Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australia Branch) 
Western Australian Government Railways Com- 
mission 

2. Clause 2.—Arrangement: After the number and title 
"1. Title" add the following new number and title as 
follows— 

1A. Named Parties 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Sport and Recreation. 
No. 599 of 1993. . 

Recreation Camps (Department for Sport and Recreation) 
Award 

No. A28 of 1985. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 69 of the Western Australian Industrial 
Gazette at page 197. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Recreation Camps (Department for Sport 
and Recreation) Award be varied in accordance with 
the following Schedule to identify the Applicant Union 
as a named party to the award and that such variation 
shall have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents and insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 35.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Delete this heading and 
rename as follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

Mallabones Pty Ltd and Others. 

No. 515 of 1993. 

Saddlers and Leatherworkers' Award 
No. 7 of 1962. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 42 of the Western Australian Industrial 
Gazette at page 558; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Saddlers and Leatherworkers' Award be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5 th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents from this clause and insert in lieu; 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 36.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

West Australian Newspapers Ltd. 

No. 577 of 1993. 

Security Officers and Cleaners (West Australian 
Newspapers) Award, 1992 

No. A 11 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr D. Kleeman on behalf of the 
Responents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 72 of the Western Australian Industrial 
Gazette at page 2024; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Security Officers and Cleaners (West 
Australian Newspapers) Award, 1992 be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 4th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: After 33. Enterprise Agree- 
ments: Insert the following: 

Schedule A—Parties to the Award 

2. Clause 33.—^Enterprise Agreements: After this clause 
insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Canine Security and Alsation Watch and Others. 

No. 579 of 1993. 

Security Officers' Award 
No. A 25 of 1981. 

CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 62 of the Western Australian Industrial 
Gazette at page 2504; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Security Officers' Award be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 4th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
fL.S.l Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents from this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 34.—Structural Efficiency and Award Moder- 
nisation: After this clause insert the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Nulsen Haven Association. 
No. 587 of 1993. 

Social Trainers (Nulsen Haven) Award. 
No. A 11 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 1662; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Social Trainers (Nulsen Haven) Award be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 11. Wages 

insert the following: 
Schedule A—Parties to the Award 

2. Clause 11.—Wages: After this clause insert the 
following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Dubrov Pty Ltd t/a "Innovation" and Others. 
No. 376 of 1993. 

Soft Furnishings Award 
No. A 23 of 1982. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

WHEREAS The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. has applied for 
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an order pursuant to section 38 of the Act for it to be named 
as a party to the Soft Furnishings Award; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Mr MJ. Lourey on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Soft Furnishings Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Clause 45. 

Traineeships delete Respondents and insert in lieu the 
following: 

Schedule 1—Parties to the Award 
Schedule 2—Respondents 

2. Clause 45.—Traineeships: Following this clause insert 
new schedule as follows: 

Schedule 1—Parties to the Award. 
The following organisation is a party to this award: 

The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. 

3. Schedule 1—Parties to the Award: Following this new 
schedule delete the heading List of Respondents and insert 
in lieu the following: 

Schedule 2—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Education. 
No. 585 of 1993. 

Teachers' Aides' Award, 1979. 
No. R4 of 1979. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 59 of the Western Australian Industrial 
Gazette at page 1363. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Teachers' Aides' Award, 1979 be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 30th day of 
April, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Liberty 

to Apply and Appendix II—Respondents and insert the 
following: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty to Apply 

2. Appendix I—Liberty to Apply: Delete this Appendix 
and insert in lieu the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
(1) The Minister for Education, 

10th Floor 
214 St George's Terrace 
PERTH WA 6000 

Schedule C—Liberty to Apply. 
Liberty is reserved to the unions to apply to the 

Western Australian Industrial Commission to amend 
this award with respect to Long Service Leave, 
Maternity Leave, Location Allowances and Bereave- 
ment Leave. 

The Liberty reserved to the unions may be exercised 
unconditionally following any relevant award variation 
or other decision of the Commission. 

4. Appendix II—Respondents: Delete this Appendix. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Catholic Education Commission and Others. 
No. 584 of 1993. 

Teachers' Aides' (Independent Schools) Award 1988 
No. A 27 of 1987. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 68 of the Western Australian Industrial 
Gazette at page 1040; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Tfeachers' Aides' (Independent Schools) 
Award 1988 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 22.—Consultative Provisions: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Education. 
No. 632 of 1993. 

The Teachers' (Kindergartens) Award 1964 
No. 22 of 1963. 

CHIEF COMMISSIONER W.S. COLEMAN. 
30 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 44 of the Western Australian Industrial 
Gazette at page 471; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That The Teachers' (Kindergartens) Award 1964 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Runnings Limited and Others. 
No. 377 of 1993. 

Timber Workers Award 
No. 36 of 1950. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

Order. 
WHEREAS The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. has applied for 
an order pursuant to section 38 of the Act for it to be named 
as a party to the Timber Workers Award No. 36 of 1950; 

And whereas the Commission is of the opinion that the 
naming of the applicant as a party to the award is necessary 
and appropriate for the purposes of the Industrial Relations 
Act 1979; 

And having heard Mr M.J. Lourey on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Timber Workers Award No. 36 of 1950 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from 
today's date. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following Clause 31. Sawyer 

to have Puller-Out renumber 25. Piecework as 32. Piecework. 
2. Clause 2.—Arrangement: Following clause 52.—Rates 

of Pay delete Schedule of Respondents and insert in lieu the 
following: 

Schedule 1—Parties to the Award 
Schedule 2—Schedule of Respondents 

3. Clause 52.—Rates of Pay: Following this Clause insert 
new schedule as follows: 

Schedule 1—Parties to the Award. 
The following organisation is a party to this award: 

The Forest Products, Furnishing and Allied 
Industries Industrial Union of Workers, W.A. 

4. Schedule 1—Parties to the Award: Following this new 
schedule delete the heading Schedule of Respondents and 
insert in lieu the following: 

Schedule 2—Schedule of Respondents. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 18—Parental Leave insert the following: 
Schedule A—Parties to the Award 

2. Clause 18.—Parental Leave: After this clause insert the 
following: 

Schedule A—Parties to the Award. 
. The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Spastic Welfare Association of Western Australia. 
No. 588 of 1993. 

Training Assistants' and Community Support Staff (Spastic 
Welfare) Award 1987 

No. A 16 of 1986. 
CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 



And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 67 of the Western Australian Industrial 
Gazette at page 840; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Training Assistants' and Community 
Support Staff (Spastic Welfare) Award 1987 be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 4th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[U.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Immediately after Clause 27. 

Structural Efficiency Implementation Tasks insert the 
following: 

Schedule A—Parties to the Award 
2. Clause 27.—Structural Efficiency Implementation 

Tasks: After this clause insert the following: 
Schedule A—Parties to the Award. 

The following organisation is a party to this award: 
The Federated Miscellaneous Workers' Union of 

Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Caris the Jeweller. 
No. 629 of 1993. 

Watchmakers' and Jewellers' Award, 1970 
No, 10 of 1970. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order, 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 50 of the Western Australian Industrial 
Gazette at page 706; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Watchmakers' and Jewellers' Award, 1970 
be varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 

award and that such variation shall have effect from the 
4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—^Respondent 

2. Clause 31.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Western Australian Mint. 

No. 631 of 1993. 
Western Australian Mint Security Officers' Award. 1988. 

No. A 5 of 1988. 
CHIEF COMMISSIONER W.S. COLEMAN. 

30 April 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 69 of the Western Australian Industrial 
Gazette at page 534; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Western Australian Mint Security Officers' 
Award, 1988 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the heading Schedule 

of Respondents and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 
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2. Clause 31.—Skills Acquisition: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

PUBLIC SERVICE APPEAL 
Board- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board. 

John Metaxas 
and 

Public Service Commissioner. 
No. PSAB 1 of 1993. 

PUBLIC SERVICE APPEAL BOARD. 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR K. LEADBETTER—MEMBER. 
MR E. REA—MEMBER. 

1 April 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is the unanimous decision of 
the Board. This was an appeal pursuant to S.80I of the 
Industrial Relations Act against a decision, made under 
delegated authority by Mr K. Payne, that the appellant was 
guilty of a breach of Regulation 13(b) of the Public Service 
Act and that he was guilty of an act of misconduct pursuant 
to S.44(l)(c) of the said Act. The decision appealed against 
was made on 16 December 1992 following an enquiry 
conducted by Mr Payne (the delegate) in relation to charges 
laid against Mr Metaxas on 14 November 1992. 

The charges read as follows:— 

1. You committed an offence under section 44(1 )(b) 
of the Public Service Act 1978 by breaching the 
terms of Regulation 13(b) of the Public Service 
Regulations 1979 in that on September 9, 1987 
you provided confidential financial information 
concerning Mr Keith Simpson, then President, 
Liberal Party of Australia, W.A. Division to the 
then Premier and Treasurer for Western Australia, 
Mr Brian T. Burke. 

2. You committed an act of misconduct under 
Section 44(1 )(c) of the Public Service Act 1978 
in obtaining on or about September 9, 1987, 
confidential financial information concerning Mr 
Keith Simpson, then President, Liberal Party of 
Australia, W.A. Division from Mr William L. 
Johns, then Deputy General Manager, Teachers' 
Credit Society in you official capacity as Registrar 
Financial Institutions, Treasury Department, for 
the express purpose of passing this information on 
to the then Premier and Treasurer for Western 
Australia, Mr Brian T. Burke and not for an 
purpose associated with your statutory responsi- 
bilities. 

The Board has been assisted in its consideration of this 
appeal by the clear and concise submissions of Mr Pullin, 
Queen's Counsel on behalf of the Appellant and Mr Muller 
of Counsel, who appeared for the Respondent. At the end 
of the day there is no dispute between the parties as to the 
single issue to be decided by the Board. The evidence placed 

before 'the delegate' as to the factual events stands 
unchallenged and it is accepted by both parties that in a 'de 
novo' enquiry this Board has the responsibility to place its 
own interpretation on and draw its own inferences from that 
evidence. The powers and task of the Public Service Appeal 
Board have been succinctly stated by Fielding C. in 
Raxworthy v. A.I.H.P. (69 WAIG 2266). 

Although the notice of appeal lists some six grounds, the 
issue before this Board is, in essence, whether Mr Metaxas 
in providing the information complained of to the Treasurer 
was acting "in the discharge of his official duties and 
statutory responsibilities". If indeed he was, then there can 
be no question of misconduct or an offence against the 
regulations having been committed. In considering that 
question we have been directed by counsel to a number of 
relevant documents and to the narrative by Mr Metaxas of 
the relevant events leading up to his actions on 9 September 
1987 which gave rise to the charges laid against him. 

The relevant sections of the Credit Unions Act 1979 
which were effective in 1987 are reproduced herewith. 

"Section 145. (1) ... 
(2) The Registrar shall as and when required by the 

Minister furnish reports with respect to the policy he is 
pursuing, or proposes to pursue, in the exercise or discharge 
of any of his powers, authorities, duties and functions under 
this Act. 

(3) The Minister may issue directions to the Registrar on 
matters of policy and the Registrar shall observe and carry 
out the directions given. 

(4) ..." 
"Section 168. (1) Subject to compliance with any 

requirement or direction of the Registrar pursuant to this 
section, the Registrar shall on the application of a majority 
of the board or of not less than one-third of the members of 
a credit union and may on the application of any person or 
on his own volition— 

(a) call a special meeting of the credit union; 
(b) hold an investigation into the affairs, including the 

working and financial condition, of the credit 
union; or 

(c) both call such a meeting as is referred to in 
paragraph (a) and hold such an investigation as it 
is referred to in paragraph (b). 

(2) An application under this section shall be supported 
by such evidence as the Registrar requires for the purpose 
of showing that the applicants have good reason for 
requiring the meeting or investigadon and that the applica- 
tion is made without malicious motive. 

(3) Notice of an application under this section shall be 
given to the credit union by such persons and in such manner 
as the Registrar directs. 

(4 )  
(5 )  
(6 )  
(7 )  
(8 )  
(9 )  
(10 )  
(11) For the purposes of any investigation under this 

section by the Registrar, the Registrar shall have in relation 
to the investigation such powers of an inspector appointed 
under subsection (1) of section 158 as if he had been 
appointed as inspector under that provision to investigate 
affairs of the credit union and subject to all necessary 
adaptations the provisions of Division 3 apply to and in 
relation to the investigation and matters arising therefrom 
or consequential thereof and the Registrar so acting in all 
respect as if the investigation were an investigation under 
that Division. 

(12 ) " 
The Position Data Form for the post held by the Appellant 

shows that the Registrar is directly responsible to the Under 
Treasurer although it would seem from the evidence that in 
1987 the Assistant Under Treasurer was the superordinate 
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most directly in contact with Mr Metaxas. The Key 
Responsibilities of the post are stated as follows:— 

"1. Formulates policy and provides policy advice to 
Government on non-bank financial institutions. 

2. Directs and controls activities of the Registry. 
3. Administers the various Acts and initiates and 

arranges changes to legislation." 
The Duty Statement reads:— 

"1. POLICY 
Formulates policy and provides advice to 

Government on all matters affecting the non- 
banking financial institutions in Western Austra- 
lia. 

2. ADMINISTRATION 
2.1 Directs the activities of the Registry. 
2.2 Administers the Building Societies Act 

(1976-1982), The Housing Loan Guarantee 
Act (1957-1983), the Credit Union Act 
(1979-1982), The Friendly Societies Act 
(1894-1983), The Co-operative and Provi- 
dent Societies Act (1903-1973) and the 
Home Purchase Assistance Account under 
the Commonwealth State Housing Agree- 
ment. 

2.3 Arranges legislation for amendments to Acts 
and prepares second reading and committee 
notes. Prepares draft regulations to Acts. 

2.4 Answers queries raised by and answers 
Ministerial correspondence from Members 
of State and Federal Parliament. 

3. ADVISORY 
Liaises with financial institutions. Government 

Departments and instrumentalities, home building 
organisations and Industry Associations, both 
State and Federal. 

4. REGISTRATION 
4.1 Controls the maintenance of registers. 
4.2 Initiaties (sic) court proceedings for any 

offences against any of the Acts admini- 
stered." 

It is necessary to sketch the history of those events which 
are relevant to the decision which the Board must make. The 
salient points are taken from the Appellant's statement of 
evidence tendered to 'the delegate' and to this Board. The 
statement was given on oath and stands unchallenged by the 
Respondent. (Appeal Book p72-93) 

Mr Metaxas took up the position of Registrar of 
Co-operative and Financial Institutions on 23 February 
1987, following some years of experience as an officer in 
the Commonwealth Treasury. In all of that previous work 
experience he had never had occasion to meet a Minister of 
the Crown. 

On taking up duty, he met his senior treasury officer 
superordinates and his registry office subordinates. He was 
directed by the Assistant Under Treasurer to give priority 
to progressing the report of a working party on building 
societies and credit unions. He was given no direction, 
briefings or it would seem, orientation, as to how he should 
approach the duties of Registrar. For three weeks from 
16 March to 3 April he was located at the Capita building 
addressing the working party report, the day to day duties 
of the Registry being handled by Mr Morisey. 

On 13 April 1987, the Registrar and other Registry 
officers were verbally advised by the General Manager of 
Teachers Credit Society (hereinafter "TCS") that the 
Society was suffering a 'liquidity run' brought about by the 
spreading of rumours. The General Manager alleged that 
malicious attempts were being made to embarrass the TCS. 
The Registry personnel suggested to him that the rumours 
were not widespread because no calls had been received at 
the Registry. 

Within a week the Registry began to receive calls from 
the public questioning the viability of TCS. Those calls 
increased in frequency and the General Manager repeated 

his allegations of Liberal Party involvement in the run. In 
the last week of April, Registry officers were spending a 
considerable portion of their working time answering 
questions from TCS depositors. 

Mr Metaxas considered the possibility of conducting a 
formal investigation of TCS. He discussed the situation with 
Mr W. Phillips, a Commissioner of the R. & I. Bank and 
finally decided that the presence of on site investigators 
might exacerbate or heighten the problems being faced by 
TCS. The Registrar decided not to conduct an investigation 
of TCS in April/May 1987. 

Mr Metaxas recalled that he continued to closely monitor 
the activities of TCS. During his regular contacts with the 
General Manager there were frequent references to the 
Manager's belief that the Liberal Party was involved in a 
campaign to bring down TCS. The Registrar made no formal 
notes of the allegations and they were not discussed by 
Registiy officers. 

On Sunday 16 August 1987, Mr Metaxas was called to 
a meeting of the Board of TCS, held in the Capita Building. 
TCS appeared to be at the point of financial crisis; the 
General Manager had been sent on leave the week before 
and the R. & I. Bank had provided a replacement. The 
Assistant Under Treasurer, Mr Lloyd and Mr Kevin 
Edwards were at the meeting where it was decided that the 
Government would be asked to make an announcement that 
the R. & I. Bank was to take over the management of TCS. 

After the meeting, Mr Lloyd took the Registrar to another 
floor of the Capita building and introduced him to the 
Premier (his Minister, the Treasurer), Mr Burke. He made 
a verbal report to the Treasurer on the TCS situation. 

On 9 September 1987, Mr Metaxas was called to the 
Premier's office and met him in the presence of a number 
of other persons not known to the Registrar. The Premier 
told him that he had received information from another 
source suggesting Liberal Party involvement in the run on 
the TCS in April of that year. He was asked if he was aware 
of the allegations and what action he had taken. His reply 
indicated that the TCS General Manager had made certain 
allegations and that no action had been taken. 

The Premier expressed some surprise, which led the 
Registrar to feel that his course of action in April/May was 
now being questioned. He explained that he had given little 
credence to the rumours and he detailed the allegations as 
best he could recall them at the time. He says that he had 
difficulty in remembering which politicians or which party 
were alleged to have plotted to bring down TCS. He did 
advise the meeting of a claim that the President or a 
prominent member of the Liberal Party had made a 
substantial withdrawal of funds from TCS during the run. 

The Premier inquired whether it was appropriate for the 
Registrar to provide him with all the information he had 
concerning political interference in TCS. Mr Metaxas 
believed that his Minister's request was a proper one as it 
implied concern about the climate of confidence which 
might influence TCS affairs and lead to a possible collapse 
of the institution. He considered it appropriate for the 
Premier, in his capacity as Treasurer, to have access to the 
information which had underpinned the Registrar's earlier 
course of action. 

The request was formalised by the Premier handing to the 
Registrar a memorandum which reads: 

"9 September 1987 
REGISTRAR OF COOPERATIVE AND FINAN- 

CIAL INSTITUTIONS 
I am concerned at reports of politicians seeking to 

influence the affairs of the Teachers Credit Society. 
Could you please inform me of any knowledge you 

have about this. 
(Signed) 
Brian Burke, MLA 

PREMIER " 
The Registrar decided that as a response to that formal 

request he should investigate the allegations of political 
interference. His purpose in conducting the investigation 
was primarily to convince his Minister that the course of 

11406-8 
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action, or perhaps inaction, in April/May had been correct 
and that there was indeed no substance in the allegations 
made by the General Manager of TCS. 

In the Registry file on TCS, he found only three relevant 
documents, all of them being copies of communications 
from TCS to the R. & I. Bank in April/May 1987. In 
company with a Registry officer, Mr Corbellini, he called 
on Mr W. Johns at TCS seeking to check on the allegation 
that the President of the Liberal Party had made substantial 
withdrawals during the run on funds. Mr Johns consulted a 
computer printout and gave the Registrar details of 
withdrawals of term deposits by a Mr Simpson. The details 
included the amounts, the dates and the maturity dates of the 
deposits. 

Returning to the Registry, Mr Metaxas compiled a draft 
report for his Minister and later in the day he received a 
message requiring him to deliver his report to the Treasurer 
at Parliament House. In the absence of word processing 
staff, he delivered the information in draft form and added 
a hand-written note. The report reads: 

•DRAFT 
HON. THE PREMIER: 
W.A. TEACHERS' CREDIT SOCIETY 
I refer to your requests of today's date for advice on 

politicians seeking to influence the affairs of W.A. 
Teachers' Credit Society. 

My knowledge of these matters is limited to 
information on Registry files and information passed 
to me orally. In the case of the latter, while I noted the 
information, I did not record it formally. You would 
understand that such unsubstantiated information can 
only be treated by me as heresay.(sic) 

Accusations concerning political interference in the 
affairs of Teachers were conveyed to me in March/ 
April this year when the Society was experiencing 
liquidity problems. At the time I had no means of 
judging the accuracy of the comments made to me and 
merely record them as part of my "knowledge" on the 
matter. 

J METAXAS 
REGISTRAR OF CO-OPERATIVE 
AND FINANCIAL INSTITUTIONS 
9 September 1987 

FILE RECORDS 
1. Letter (7 April 1987) from Teachers' Credit Society to 

R&I Bank 7 April includes following reference 
"We have also lost funds due to the rumours spread by 

a couple of politicians of problems we have as Rob Martins 
bankers over the "Brush" affair. Our role in this matter has 
only been one of Banker and our normal confidentiality 
requirements preclude us from publically defending our- 
selves. We believe that we are being used to embarrass the 
Burke Government. 

2. Fax (13 April 1987) from Teachers' Credit Society to 
R&I Bank states 

"As 1 indicated to Mr Whitely on Friday last, we are the 
subject of a rumour campaign initiated in the first instance 
by Ross Lightfoot and Richard Lewis of the Liberal Party 
as we are Rob Martin's bankers. The story is that we have 
lent $30 million to Martin unsecured and that Martin will 
bankrupt and take us with him". 

3. Letter (7 May 1987) from Teachers' Credit Society to 
R&I Bank states 

""You have been provided with an extract from Hansard 
which is only part of what we believe has been a concerted 
campaign against us for reasons best and only known to 
those concerned". 

(A copy of what I understand to be the relevant Hansard 
is attached). 

Oral comments conveyed to me by the former General 
Manager of Teachers' Credit Society. 

1. That a person by the name of "Mr Simpson" withdrew 
a total of $155,000 on 27 March 1987—the funds having 
been originally invested to mature on 1 July 1991. (This 

gentleman has had a history of withdrawing funds prior to 
maturity viz $31,000 withdrawn on 9/1/87 part due to 
mature on 30/1/87 and part on 9/4/87). 

2. That Mr Clark had contracted Mr McKinnon concern- 
ing Mr Lightfoot and asked that he advise Mr Lightfoot to 
"back off" or else he (Clark) would "blow Mr Laurence 
out of the water'' (Precise date of conversation unknown)." 

The manuscript notation added to the first page by Mr 
Metaxas reads: 

"Much of the information has been passed to me on the 
understanding that it will not become publicly available. 
Information provided to the Registry could dry up if it were 
known that it could at some stage be quoted in Parliament." 

I turn now to the view taken by the members of this 
Appeal Board of the evidence which has been outlined 
above. It is our opinion that the 'delegate' has taken an 
excessively restrictive or narrow interpretation of S. 145 of 
the Credit Unions Act. Read in totality, 8.145(2) and (3) 
(supra) make it quite clear that the Registrar is completely 
answerable to the Minister in the exercise of "any of his 
powers, authorities, duties and functions under this Act." 
(emphasis added). 

The Registrar was commanded to furnish reports as and 
when required as to how he was doing or proposed to do his 
job. He was obliged to accept and carry out any directions 
given by the Minister as to how he should do his job. A 
reasonable layperson would surely interpret 'matters of 
policy' or "the policy he is pursuing,   in the exercise or 
discharge of any of his powers, authorities, duties and 
functions ..." as encompassing the concept of how he was 
performing his role as Registrar. 

In April/May Mr Metaxas had taken a conscious and 
considered decision to follow a particular policy. He decided 
not to risk an exacerbation of TCS's difficulties by 
instituting a formal enquiry pursuant to S.168 of the Act. He 
placed little credence on the allegations made by the TCS 
General Manager about political interference in TCS affairs. 

Some 3-4 months later his Minister questioned him about 
the allegations, having heard them from another source and 
the Registrar felt that his earlier decision was being critically 
questioned. He responded to a request for 'any knowledge' 
by preparing a report containing all of the information 
available to him. His visit to Mr Johns was, in the Board's 
view, no more than an attempt to clarify and make specific 
what had formerly been a vague and only half remembered 
allegation. His report to the Minister of 9 September 1987 
represented the total information available to him on the 
question of alleged political interference in TCS affairs. In 
the light of the August decision by government to place the 
management of TCS in the hands of the R. & I. bank it 
would be difficult to argue that any aspect of TCS affairs 
could not properly be of interest to the Minister. 

In the Board's opinion, Mr Metaxas was doing no more 
than any public servant at any level would reasonably be 
expected to do in the circumstances. He appears to have been 
motivated throughout by the perceived need to defend his 
earlier decision. His view remained constant; he placed little 
credence in the allegations and the details of Mr Simpson's 
transactions supported him in that view. It seems clear that 
he did not feel any need to seek further information from Mr 
Johns or to attempt to substantiate the earlier allegations. In 
his own mind he was dealing with a 'furphy' and his earlier 
decision was vindicated. 

The 'delegate' refers to the Registrar's end of line 
responsibility for the administration of the Credit Unions 
Act 1979 and later questions his failure to seek legal advice 
or to notify the Under Treasurer, his C.E.O. at the time, of 
the events as they were happening. We note in passing that 
the crucial matters all took place in the space of a single day. 

There appears to be some conflict between the Position 
Data Form (supra) and the requirements of the Act. While 
the P.D.F. states that the Registrar is responsible to the 
Under Treasurer and speaks of his end of line responsibility, 
S.145 of the Act appears to create a separate and direct 
relationship between the Treasurer and the Registrar. 
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It is the Board's view that Mr Metaxas had little choice 
other than to comply with the formal request of his Minister. 
It was reasonable for him to assume that a Minister of the 
Crown would have a proper appreciation of the secrecy 
provisions expressed in S.153 of the Credit Unions Act. 
Perhaps he was concerned by the instruction to deliver his 
report to Parliament House on short notice. It was a prudent 
act, in any event, to add the notation as he did to his report. 

It is the unanimous decision of the Public Service Appeal 
Board that Mr Metaxas' appeal should be upheld because 
it is our finding that in all the circumstances he did not 
breach Regulation 13(b)(now Regulation 8) of the Public 
Service Act nor did he commit an act of misconduct. In light 
of our decision it seems that an order should issue reinstating 
the appellant in his position as Registrar with effect from 4 
November 1992, that being the date of the Public Service 
Commissioner's notice of his suspension without pay. 
Minutes of a proposed order now issue and may be spoken 
to in due course by arrangement with my Associate. 

Appearances: Mr C.J.L. Pullin, QC and with him Mr S.G. 
Leslie (of Counsel) appeared for the appellant. 

Mr H.G. Muller (of Counsel) and with him Ms J.H. Smith 
(of Counsel) appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board. 

John Metaxas 
and 

Public Service Commissioner. 
No. PSAB 1 of 1993. 

PUBLIC SERVICE APPEAL BOARD. 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR K. LEADBETTER—MEMBER. 
MR E. REA—MEMBER. 

21 May 1993. 
Order. 

HAVING heard Mr C.J.L. Pullin, QC and with him Mr S.G. 
Leslie (of Counsel), and later Mr G.R. Hancy (of Counsel) 
on behalf of the Appellant and Mr H.G. Muller (of Counsel), 
Ms J.H. Smith (of Counsel) and with her Mr M.A. Jenkin 
on behalf of the Respondent, the Board, pursuant to the 
powers conferred under S.80I of the Industrial Relations Act 
1979, hereby orders:— 

1. That the appeal be upheld. 
2. That Mr J. Metaxas be reinstated to the position 

of Registrar of Cooperative and Financial Institu- 
tions with effect from 4 November 1992. 

3. That the decision of the Public Service Commis- 
sioner of 24 December 1992 to transfer Mr J. 
Metaxas from his position of Registrar Coopera- 
tive and Financial Institutions be set aside. 

4. That the decision of the Public Service Commis- 
sioner of 24 December 1992 to reduce Mr J. 
Metaxas in salary from 19 November 1992 to the 
second point on the Level 9 salary scale be set 
aside. 

5. That the period of enforced leave taken by Mr 
Metaxas between 22 October and 4 November 
1992 be credited to his accumulated leave entitle- 
ments. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner 

Chairperson, 
Public Service Appeal Board. 

PROMOTION APPEALS— 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

PAB No. 134 of 1992. 
Between: 

Ms W.K. Farmer 
Recommended Applicant. 

and 
Mrs B.C. Kickett 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD 

The 4th and 13th days of May 1993. 
COMMISSIONER J.A. NEGUS—Chairperson. 

Mr L. BEECH—Member. 
Ms S. WILSON—Member. 

Position: Regional Aboriginal Health Liaison Officer, Great 
Southern Health Region, Albany. 

Appearances: Mr B.J. Kirwan and Ms J. Sheridan 
appeared on behalf of the Recommended Applicant. 

Mr K. Trainer appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: This is an appeal by Mrs B.C. 
Kickett against the recommendation that Ms W.K. Farmer 
be appointed to the vacant position of Regional Aboriginal 
Health Liaison Officer (hereinafter RAHLO) in the Great 
Southern Health Region by the Health Department. 

The role of RAHLO is to provide leadership, guidance 
and supervision to the Aboriginal Health Workers employed 
in the region. She will provide support and assistance to the 
Director of Community Nursing in the management of the 
Health Worker team. 

Ms M. Vemon, who convened the selection panel, is the 
Director of Community Nursing in the great Southern 
Region and she gave evidence of the selection process 
explaining why the panel reached its unanimous choice of 
Ms Farmer for the role. 

Despite Mrs Kickett's long experience as a Health Worker 
in the Narrogin district and her progress towards gaining further 
relevant qualifications, she had not satisfied the selection panel 
that she could match several of the essential criteria. The 
particular area of weakness revolved around communication 
skills. Whatever the depth of Mrs Kickett's knowledge and 
understanding of Aboriginal health issues, leadership and 
organisational skills and liaison abilities, she had great 
difficulty in demonstrating those capacities to the interviewers. 

Some questions were raised as to the appellant's 
performance in the Health Worker role and Mr Trainer took 
the opportunity to lead considerable extra evidence from the 
Aboriginal community attesting to her successes in the 
Narrogin district. 

The onus in a promotion appeal rests with the appellant 
to demonstrate a better claim to the vacancy than the 
recommended applicant. There was considerable attention 
given to Ms Kickett's successful progress towards an 
Associate Diploma (Aboriginal Health), but her oral 
testimony left the members of the Appeal Board with the 
same doubts which the selection panel had expressed. There 
was little evidence of real understanding of the matters being 
spoken about. Perhaps the rigour of the University's 
assessment process might be reviewed to ensure mainte- 
nance of the value of the currency of an Associate Diploma. 

At the end of the day the Board is reassured that Mrs 
Kickett's work as Health Worker at Narrogin is well 
received by the community. We have not been convinced 
that she would be better able than Ms Farmer to fill the 
RAHLO position. It is our unanimous decision that the 
appeal must be dismissed. 



RAILWAYS CLASSIFICATION 
BOARD— _ 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
West Australian Railways Officers' Union. 

No. R 1 of 1993. 
Railway Officers' Award, 1985. 

No. 1 of 1985. 
COMMISSIONER G.L. FIELDING. 

14 May 1993. 
Order. 

HAVING heard Mr D.W.L. Detez on behalf of the Applicant 
and Mr A.H. Borger on behalf of the Respondent, and by 
consent, the Railways Classification Board, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

(1) That the Railway Officers' Award, 1985 be varied 
in accordance with the following Schedule and 
that such variation shall have effect on and from 
the date hereof. 

(2) That the amendments be administered in accor- 
dance with Industrial Circular No. 5 dated 4 April 
1991. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 39.—Long Service Leave: 

(A) In subclause (1) reletter the opening paragraph as 
(a) and add the following paragraph as follows— 

Provided that the Head of Branch may 
allow an officer to clear long service leave in 
two or more parts of not less than four weeks. 
Portions in excess of four weeks must be in 
multiples of one week and the balance of 
leave remaining to be cleared shall not be less 
than four weeks. 

(B) After paragraph (a) insert a new paragraph (b) as 
follows— 
(b) Part clearance of leave shall only be initiated 

at the request of the officer provided that 
clearance of the balance remaining shall be 
subject to the provisions of subclause (4) 
hereof. 

(C) In subclause (3) add new paragraphs (e) and (f) as 
follows— 
(e) Any service of an officer after the officer's 

anniversary date for long service leave while 
the officer continues to be entitled to long 
service leave in excess of one full term; 
provided that long service leave accrued 
prior to 1 July 1991 shall not count for the 
purpose of this provision. 

(f) Long service leave becoming due on or after 

long service leave beyond three years in 
exceptional circumstances. 

"Exceptional circumstances" shall in- 
clude retirement within five years of the date 
of leave becoming due. 

(b) Notice in writing shall be given by the Head of 
Branch to each officer in the Branch no later than 
31 March each year advising— 

(i) The amount of long service leave to which 
the officer is then entitled. 

(ii) The amount of long service leave to which 
the officer will become entitled at any time 
during the next succeeding leave year. 

(iii) The date by which the leave is required to be 
cleared in accordance with paragraph (a) 
hereof. 

(c) The notice referred to in paragraph (b) hereof shall 
require the officer to furnish to the Head of Branch 
within three months of the receipt of the notice the 
date on which the officer desires to commence 
clearing the long service leave or part thereof to 
which the officer is or will become entitled. 

(d) (i) An officer shall be given at least three 
months' notice before being booked off on 
long service leave. 

(ii) Where an officer has been rostered for long 
service leave and the officer's leave is 
deferred to meet the requirements of the 
Department the officer shall be notified 
within one month of deferment of the date on 
which such officer will again be booked off 
for long service leave and this date shall 
become the rostered date. 

(iii) The clearance of long service leave shall not 
be deferred or delayed by the Department 
where such deferment or delay would result 
in the officer becoming entitled to long 
service leave in excess of one full term. 

NOTICES— 
Union matters— 

APPLICATION No. 848 of 1993. 
NOTICE is given of an application by the AUSTRALIAN 
FEDERATION OF CONSTRUCTION CONTRACTORS 
(WESTERN AUSTRALIA) INDUSTRIAL ASSOCIA- 
TION OF EMPLOYERS for an alteration to Rule (1)— 
Definitions and Interpretation and an alteration to Rule 
(2)—Objects pursuant to the Industrial Relations Act 1979. 

The alteration proposed to the rules relates to the name 
of the organization. 

The existing and prposed rules are as follows:— 
Existing Rules: 
RULE 1: DEFINITIONS AND INTERPRETATION 
(1) Definitions 
In these Rules unless the contrary intention appears: 

"the Act" means the Industrial Relations Act 1979. 
1 July 1991 shall be cleared before leave "AFCC National" means the body registered under 
accrued pnor to that date is cleared. the Australian Industrial Relations Act, 1988, and 

(D) Delete subclause (7) and renumber subclauses (4), known as the "Australian Federation of Construc- 
(5) and (6) as (5), (6) and (7). tion Contractors." 

(E) After subclause (3) add in a new subclause (4) as "the Association" means the Australian Federation 
follows— of Construction Contractors (Western Australia) 

(4) (a) Commencing from 1 July 1991 long service Industrial Association of Employers. 
leave shall be taken within three yeare of the "the Council" means the members for the time 
leave becoming due; provided that the Com- being of the Council constituted in accordance 
mission may approve the deferment of taking with these Rules. 
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"financial year of the Association" means the year 
commencing on 1 July and ending on 30 June in 
the year following. 

"member" means a member under Rule 3 and does 
not include an associate member admitted under 
Rule 9. 

"month" means a calendar month. 
"person" includes natural persons, partnerships, 

trusts, associations and bodies corporate, 
"the office" means the Registered Office for the 

time being of the Association. 
' 'the Register'' means the Register of Members kept 

pursuant to the Act. 
"seal" means the Common Seal of the Association, 
"in writing" and "written" include printing, lithog- 

raphy and other modes of reproducing or repre- 
senting words in visible forms. 

(2) Interpretation 
In these Rules, unless the content otherwise requires: 

(a) words importing the singular number include the 
plural number and vice versa: 

(b) words importing any gender include every gender; 
(c) where a word or phrase is given a particular 

meaning in these Rules, other parts of speech and 
grammatical forms of that word or phrase have 
corresponding meanings; 

(d) parts and clause headings do not affect the 
interpretation or construction of these Rules; 

(e) references to recitals, parts, clauses or paragraphs 
by letter or number are references to recitals, parts, 
clauses or paragraphs in these Rules; 

(f) a reference to any statute includes a reference to 
that statute as amended, modified or replaced and 
includes order, ordinances, regulations, rules and 
by-laws made under or pursuant to that statute. 

RULE 2: OBJECTS 
The objects of Association are:— 

(a) To protect and advance the interests and to raise 
the status of construction contractors engaged in 
any manner of construction work and, without 
limiting the generality of the foregoing, including 
civil, structural and industrial engineering and 
demolition, excavation, dredging, reticulation and 
general construction. 

(b) To facilitate the exchange of technical information 
between members of the Association. 

(c) To maintain and enhance the reputation for skill, 
integrity and responsibility of the members of the 
Association and to require of them the highest 
standards of skill, integrity and responsibility 
associated with membership of the Association. 

(d) To provide an authoritative and representative 
voice for construction contractors in the construc- 
tion industry on matters of common interest. 

(e) To establish codes of ethical conduct for construc- 
tion contractors and to use every effort to ensure 
the observance of such codes by the members of 
the Association. 

(f) To act as a State industrial union of employers. 
(g) To establish harmonious relations between the 

members and their employees, with a view to 
avoiding strikes and other forms of industrial 
unrest, to take steps that may be considered 
desirable with a view to settling strikes or disputes 
between members and their employees. 

(h) To arrange and settle by means of reference to 
arbitration and conciliation, or otherwise, any 
questions from time to time arising in relation to 
employment of labour. 

(i) To promote co-operation between members as to 
the terms and conditions of contracts upon which 
they will undertake the construction and mainte- 
nance of works. 

(j) To act as arbitrators in the settlement of, and to 
appoint committees to deal with, disputes between 
members or affecting members. 

(k) To prosecute or defend any suits, applications and 
proceedings, before any court or tribunal whatso- 
ever, as may be deemed necessary or expedient in 
the interests of the Association or its members. 

(1) To encourage and facilitate economies of con- 
struction through co-operative action in matters 
pertaining to materials, supplies, labour, insurance 
and bonds, and to engage in any undertaking 
whatsoever which may further the aims and 
purposes of the Association. 

(m) To further technical, economic and general re- 
search and promotion on matters of interest to 
construction contractors, and to provide and 
establish such competitions, scholarships, prizes 
and endowments as the Association thinks fit. 

(n) To establish and maintain a library for the 
information and instruction of members. 

(o) To originate, promote and support improvements 
in laws and regulations affecting construction 
contractors and the interests of the community in 
relation to laws and regulations and to suggest, 
support or oppose alterations to laws and regula- 
tions and their administration and to make 
representations to the Crown or any legislative, 
administrative or other body or authority and to 
take such other steps or proceedings as may be 
deemed expedient. 

(p) To print, publish, issue and circulate periodicals, 
books, circulars, advertisements and other publi- 
cations and films which seem conducive to the 
interests of the Association and its members. 

(q) To promote any measures and take any steps 
considered advisable in the interests of the 
Association's members. 

(r) To promote exhibitions relevant to the interests of 
the Association or its members. 

(s) To render such support and assistance to its 
members as the Association may deem proper and 
advisable. 

(t) (i) To purchase, take on lease or in exchange, 
hire and otherwise acquire any lands, build- 
ings, easements or property, real and per- 
sonal, any rights or privileges which may be 
requisite for the purposes or capable of being 
conveniently used in connection with, any of 
the objects of the Association and in further- 
ance of the objects of the Association to sell, 
improve, demolish, manage, develop, ex- 
change, lease, dispose of, turn to account or 
otherwise deal with all or any part of the 
property and rights of the Association. 

(ii) If the Association takes or holds any property 
which may be subject to any trusts the 
Association must only deal with the same in 
such manner as is allowed by law having 
regard to the trusts. 

(u) To co-operate with, subscribe to or become a 
member of any other association or organisation, 
whether incorporated or not, whose objects are 
altogether or in part similar to those of the 
Association, if that action advances the interests 
of the Association and its members, and in 
particular to co-operate with AFCC National. 

(v) To enter into any negotiations or arrangements 
with any Government or authority, municipal, 
local or otherwise, that may seem conducive to 
any of the Association's objects and to obtain 
from any such Government or authority any rights, 
privileges and concessions which the Association 
may think it desirable to obtain; and to carry out, 
exercise and comply with any of those arrange- 
ments, rights, privileges and concessions. 
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(w) To appoint, employ, contract with, remove or 
suspend any person necessary or convenient for 
the purpose of the Association. 

(x) To establish and support or aid in the establish- 
ment and support of institutions, funds, trusts and 
conveniences calculated to benefit employees or 
past employees of the Association or their 
dependents or connections; and to grant pensions 
and allowances and to make payment towards 
insurance; and to subscribe or guarantee money to 
charitable or benevolent objects, or for any public, 
general or useful object. 

(y) To construct, improve, maintain, develop, work, 
manage, carry out, alter, demolish or control any 
houses, buildings, grounds, works or conven- 
iences which may seem calculated directly or 
indirectly to advance the Association's interests 
and to contribute to, subsidise or otherwise assist 
and take part in their construction, improvement, 
maintenance, development, working, manage- 
ment, carrying out, alteration, demolition or 
control. 

(z) To borrow or raise or secure the payment of 
money in any way the Association may think fit 
and to secure that money or the repayment or 
performance of any debt, liability, contract, 
guarantee or other engagement incurred or to be 
entered into by the Association in any way and in 
particular by the issue of debentures, perpetual or 
otherwise, charged upon all or any of the 
Association's property (both present and future) 
and to purchase, redeem or pay of those securities. 

(aa) To make, draw, accept, endorse, discount, execute 
and issue promissory notes, bills of exchange, 
bills of lading and other negotiable or transferable 
instruments. 

(bb) To take or hold mortgages, debentures, liens and 
charges to secure payment of the purchase price 
or any unpaid balance of the purchase price, of any 
part of the Association's property sold by the 
Association, or any money due to the Association 
from purchasers and others. 

(cc) To make any gift of property whether subject to 
any special trust or not, for any one or more of the 
objects of the Association subject to sub-para- 
graph (ii) of paragraph (t). 

(dd) To collect and receive money by voluntary 
contributions, subscriptions, donations, sale of 
goods or property and legacies for the purpose of 
the Association. 

(ee) To invest and deal with the moneys of the 
Association not immediately required in any 
manner from time to time determined, upon fixed 
or other deposit in any Trading Bank or Savings 
Bank and any other securities as the Association 
thinks fit and notes, stocks, shares, debentures or 
securities of or advances to any company whether 
public or private. 

(ff) To lend to persons, firms or companies, whether 
or not they are members of the Association, on 
terms determined by the Association. 

(gg) To carry on all such activities as may be necessary 
or convenient for any of the purposes of the 
Association. 

(hh) To do all acts, deeds, matters and things and to 
enter into and make agreements incidental or 
conducive to the attainment of any of the objects 
of the Association. 

Proposed Rules; 
RULE 1: DEFINITIONS AND INTERPRETATION 
(1) Definitions 
In these Rules unless the contrary intention appears: 

"the Act" means the Industrial Relations Act 1979. 

"the Association" means the Australian Federation 
of Construction Contractors (Western Australia) 
Industrial Association of Employers, 

"the Council" means the members for the time 
being of the Council constituted in accordance 
with these Rules. 

"financial year of the Association" means the year 
commencing on 1 July and ending on 30 June in 
the year following. 

"member" means a member under Rule 3 and does 
not include an associate member admitted under 
Rule 9. 

"month" means a calendar month. 
"person" includes natural persons, partnerships, 

trusts, associations and bodies corporate, 
"the office" means the Registered Office for the 

time being of the Association. 
"the Register" means the Register of Members kept 

pursuant to the Act. 
"seal" means the Common Seal of the Association, 
"in writing" and "written" include printing, lithog- 

raphy and other modes of reproducing or repre- 
senting words in visible forms. 

(2) Interpretation 
In these Rules, unless the content otherwise requires: 

(a) words importing the singular number include the 
plural number and vice versa; 

(b) words importing any gender include every gender; 
(c) where a word or phrase is given a particular 

meaning in these Rules, other parts of speech and 
grammatical forms of that word or phrase have 
corresponding meanings; 

(d) parts and clause headings do not affect the 
interpretation or construction of these Rules; 

(e) references to recitals, parts, clauses or paragraphs 
by letter or number are references to recitals, parts, 
clauses or paragraphs in these Rules; 

(f) a reference to any statute includes a reference to 
that statute as amended, modified or replaced and 
includes order, ordinances, regulations, rules and 
by-laws made under or pursuant to that statute. 

RULE 2: OBJECTS 
The objects of Association are:— 

(a) To protect and advance the interests and to raise 
the status of construction contractors engaged in 
any manner of construction work and, without 
limiting the generality of the foregoing, including 
civil, structural and industrial engineering and 
demolition, excavation, dredging, reticulation and 
general construction. 

(b) To facilitate the exchange of technical information 
between members of the Association. 

(c) To maintain and enhance the reputation for skill, 
integrity and responsibility of the members of the 
Association and to require of them the highest 
standards of skill, integrity and responsibility 
associated with membership of the Association. 

(d) To provide an authoritative and representative 
voice for construction contractors in the construc- 
tion industry on matters of common interest. 

(e) To establish codes of ethical conduct for construc- 
tion contractors and to use every effort to ensure 
the observance of such codes by the members of 
the Association. 

(f) To act as a State industrial union of employers. 
(g) To establish harmonious relations between the 

members and their employees, with a view to 
avoiding strikes and other forms of industrial 
unrest, to take steps that may be considered 
desirable with a view to settling strikes or disputes 
between members and their employees. 

(h) To arrange and settle by means of reference to 
arbitration and conciliation, or otherwise, any 



questions from time to time arising in relation to 
employment of labour. 

(i) To promote co-operation between members as to 
the terms and conditions of contracts upon which 
they will undertake the construction and mainte- 
nance of works. 

(j) To act as arbitrators in the settlement of, and to 
appoint committees to deal with, disputes between 
members or affecting members. 

(k) To prosecute or defend any suits, applications and 
proceedings, before any court or tribunal whatso- 
ever, as may be deemed necessary or expedient in 
the interests of the Association or its members. 

(1) To encourage and facilitate economies of con- 
struction through co-operative action in matters 
pertaining to materials, supplies, labour, insurance 
and bonds, and to engage in any undertaking 
whatsoever which may further the aims and 
purposes of the Association. 

(m) To further technical, economic and general re- 
search and promotion on matters of interest to 
construction contractors, and to provide and 
establish such competitions, scholarships, prizes 
and endowments as the Association thinks fit. 

(n) Tb establish and maintain a library for the 
information and instruction of members. 

(o) To originate, promote and support improvements 
in laws and regulations affecting construction 
contractors and the interests of the community in 
relation to laws and regulations and to suggest, 
support or oppose alterations to laws and regula- 
tions and their administration and to make 
representations to the Crown or any legislative, 
administrative or other body or authority and to 
take such other steps or proceedings as may be 
deemed expedient. 

(p) To print, publish, issue and circulate periodicals, 
books, circulars, advertisements and other publi- 
cations and films which seem conducive to the 
interests of the Association and its members. 

(q) To promote any measures and take any steps 
considered advisable in the interests of the 
Association's members. 

(r) To promote exhibitions relevant to the interests of 
the Association or its members. 

(s) To render such support and assistance to its 
members as the Association may deem proper and 
advisable. 

(t) (i) To purchase, take on lease or in exchange, 
hire and otherwise acquire any lands, build- 
ings, easements or property, real and per- 
sonal, any rights or privileges which may be 
requisite for the purposes or capable of being 
conveniently used in connection with, any of 
the objects of the Association and in further- 
ance of the objects of the Association to sell, 
improve, demolish, manage, develop, ex- 
change, lease, dispose of, turn to account or 
otherwise deal with all or any part of the 
property and rights of the Association. 

(ii) If the Association takes or holds any property 
which may be subject to any trusts the 
Association must only deal with the same in 
such manner as is allowed by law having 
regard to the trusts. 

(u) To co-operate with, subscribe to or become a 
member of any other association or organisation, 
whether incorporated or not, whose objects are 
altogether or in part similar to those of the 
Association, if that action advances the interests 
of the Association and its members. 

(v) To enter into any negotiations or arrangements 
with any Government or authority, municipal, 

local or otherwise, that may seem conducive to 
any of the Association's objects and to obtain 
from any such Government or authority any rights, 
privileges and concessions which the Association 
may think it desirable to obtain; and to carry out, 
exercise and comply with any of those arrange- 
ments, rights, privileges and concessions. 

(w) lb appoint, employ, contract with, remove or 
suspend any person necessary or convenient for 
the purpose of the Association. 

(x) To establish and support or aid in the establish- 
ment and support of institutions, funds, trusts and 
conveniences calculated to benefit employees or 
past employees of the Association or their 
dependents or connections; and to grant pensions 
and allowances and to make payment towards 
insurance; and to subscribe or guarantee money to 
charitable or benevolent objects, or for any public, 
general or useful object. 

(y) To construct, improve, maintain, develop, work, 
manage, carry out, alter, demolish or control any 
houses, buildings, grounds, works or conven- 
iences which may seem calculated directly or 
indirectly to advance the Association's interests 
and to contribute to, subsidise or otherwise assist 
and take part in their construction, improvement, 
maintenance, development, working, manage- 
ment, carrying out, alteration, demolition or 
control. 

(z) To borrow or raise or secure the payment of 
money in any way the Association may think fit 
and to secure that money or the repayment or 
performance of any debt, liability, contract, 
guarantee or other engagement incurred or to be 
entered into by the Association in any way and in 
particular by the issue of debentures, perpetual or 
otherwise, charged upon all or any of the 
Association's property (both present and future) 
and to purchase, redeem or pay of those securities. 

(aa) Tb make, draw, accept, endorse, discount, execute 
and issue promissory notes, bills of exchange, 
bills of lading and other negotiable or transferable 
instruments. 

(bb) To take or hold mortgages, debentures, liens and 
charges to secure payment of the purchase price 
or any unpaid balance of the purchase price, of any 
part of the Association's property sold by the 
Association, or any money due to the Association 
from purchasers and others. 

(cc) To make any gift of property whether subject to 
any special trust or not, for any one or more of the 
objects of the Association subject to sub-para- 
graph (ii) of paragraph (t). 

(dd) To collect and receive money by voluntary 
contributions, subscriptions, donations, sale of 
goods or property and legacies for the purpose of 
the Association. 

(ee) To invest and deal with the moneys of the 
Association not immediately required in any 
manner from time to time determined, upon fixed 
or other deposit in any Trading Bank or Savings 
Bank and any other securities as the Association 
thinks fit and notes, stocks, shares, debentures or 
securities of or advances to any company whether 
public or private. 

(ff) To lend to persons, firms or companies, whether 
or not they are members of the Association, on 
terms determined by the Association. 

(gg) To carry on all such activities as may be necessary 
or convenient for any of the purposes of the 
Association. 
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(hh) To do all acts, deeds, matters and things and to 
enter into and make agreements incidental or 
conducive to the attainment of any of the objects 
of the Association. 

This matter has been listed before the Full Bench on 9th 
August 1993. 

A copy of the Rules of the organisation and the proposed 
set of rules may be inspected at my office, 815 Hay Street, 
Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

(Sgd.) T.J. POPE, 
Eteputy Registrar. 

10 June 1993. 




