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GENERAL ORDERS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Part II—Division 3 

Commission's Own Motion 

Hon. Minister for Productivity and Labour Relations 
and 

Trades and Labor Council of Western Australia 
and 

Chamber of Commerce and Industry of Western Australia 
and 

Australian Mines and Metals Association (Inc.) 
and 

Western Australian Farmers Federation (Inc) 
and 

Women's Electoral Lobby 
and 

Western Australian Council of Social Services Inc. 
No. 415B of 1992. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

COMMISSIONER J.A. NEGUS. 
2 July 1993. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous decision 
of the Commission in Court Session. 

Section 50 of the Industrial Relations Act 1979 empowers 
the Commission in Court Session to make General Orders 
relating to industrial matters, including the prescription of 
a minimum wage for adult employees. Such an order may 
be made to apply generally to employees throughout the 
State, whether or not they are employed under and subject 
to awards or industrial agreements, or it may be limited to 
employees who are employed under and subject to awards 
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or industrial agreements, or who are not so employed, but 
such an order cannot be made to apply to any employee 
whose conditions of employment may not be determined by 
the Commission. 

That provision came into force on 1 March 1980 as part 
of a then new Industrial Relations Act 1979 ("the Act"). 
The Repealed Industrial Arbitration Act 1912 ("the Re- 
pealed Act") prior to 1980 empowered the Commission in 
Court Session to determine a "basic wage" for employees 
covered by any award or industrial agreement (section 125 
the Repealed Act). The basic wage was, by definition, that 
wage or part of a wage which, in the opinion of the 
Commission, was considered just and reasonable for a 
worker "without regard to the circumstances pertaining to 
the work upon which or the industry in which such a worker 
was employed" (section 123 the Repealed Act). In 
determining the basic wage, the Commission was required 
to take into consideration the amount of money considered 
necessary to enable the average worker, to whom the basic 
wage applied, to live in "reasonable comfort". The average 
worker was generally taken to be a married man with two 
dependent children under the age of sixteen years. The 
Commission was prohibited from taking into consideration 
the economic capacity of industry so as to reduce the basic 
wage below the amount necessary for the reasonable 
comfort of the average worker (section 126 the Repealed 
Act). At the same time, the Commission was empowered to 
prescribe a minimum wage in an award or industrial 
agreement (sections 94 and 127E the Repealed Act). There 
was, however, no power to fix a minimum wage which had 
general application to employees not covered by an award 
or not, as is the effect of section 50 of the Act. 

A modern history of the operation of the Repealed Act is 
set out in the decision of the Commission in Re An 
Application for a General Order Under Section 50(2) of the 
Industrial Arbitration Act 1979 (1981) 61 WAIG 1894. In 
that case the Commission, in exercise of the jurisdiction 
granted by section 50 of the Act, made a General Order 
prescribing a minimum wage of $151.20 per week for adult 
employees whose employment was covered by an award 
which prescribed a minimum wage for adult male or female 
employees. It should be said that because of the wage 
structures in most, although not all awards of the Commis- 
sion, an entitlement to the adult wage typically accrues at 
age 21 rather than at age 18. 
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In determining the minimum wage for award covered 
employees in 1981, the Commission in Court Session for the 
first time fixed a minimum wage which was common to both 
males and females. In so doing, it acknowledged that it was 
somewhat illogical to fix the wage having regard to the 
needs of a married man with two dependent children under 
the age of 16 years as had been the custom in the past. At 
the same time the Commission recognised that "logic by 
itself does not keep the larder full" (ibid: p 1900). In the end 
the Commission fixed a minimum wage which it considered 
"consistent with the maintenance of uniformity between the 
wage rates and awards of the Australian and Western 
Australian Commissions" (ibid: p 1900). The wage fixed 
was in fact the minimum wage prescribed for females 
prescribed under Federal awards. 

Since 1981 the Commission has from time to time made 
General Orders varying only the quantum of the minimum 
wage without in any way extending its operation beyond 
existing awards or industrial agreements. On most occa- 
sions, the quantum has been adjusted in line with National 
Wage Decisions. At the commencement of these proceed- 
ings the minimum wage prescribed by General Order stood 
at $268.80 ((1991) 71 WA1G 2752). Soon after these 
proceedings were commenced, but before the formal enquiry 
into the minimum wage began, the Commission, with the 
support of the peak industrial organisations mentioned in 
section 50 of the Act and the Minister for Productivity and 
Labour Relations and as an interim measure, increased the 
minimum wage by 2.5 per cent to $275.50 ((1993) 73 WAIG 
4). That adjustment reflected the general increase allowable 
under the Wage Fixing Principles established following the 
Commission's review of the October 199J National Wage 
Decision. 

There has not been any detailed examination of the basis 
for determining a general minimum wage, or of the extent 
of its operation since 1981. At various times since then, in 
the course of reviewing the operation of National Wage 
Decisions in this State, as required by section 51 of the Act, 
one or other of the peak industrial organisations, as well as 
the Commission, has commented on the need to conduct a 
thorough review of the minimum wage General Order. In its 
decision reviewing the need to vary the State Wage Fixing 
Principles made as a result of the April 1991 National Wage 
Decision, the Commission in Court Session observed that 
in light of what several of those organisations had said in 
recent times "abona fide review of the adultminimum wage 
was necessary" (In Re An Application Under Part II 
Division 3 of Industrial Relations Act 1979 (1991) 71 WAIG 
2748 at 2751; and see too: Review of National Wage 
Decision (1992)72 WAIG 191,200). On31 March 1992the 
Commission on its own motion instituted these proceedings 
in order that such a review might be undertaken. To that end, 
the public at large were invited by newspaper advertisement 
to make submissions, together with the peak industrial 
organisations and the Minister for Productivity and Labour 
Relations, each of whom have a statutory right under section 
50(10) of the Act to be heard in relation to the making of 
a General Order. In addition to receiving submissions from 
the section 50 organisations and the Minister, the Commis- 
sion received submissions, either verbally, in writing or 
both, from the Youth Affairs Council of Western Australia, 
the Western Australian Council of Social Service Incorpo- 
rated, the Women's Electoral Lobby, and the Western 
Australian Farmers Federation (Incorporated). 

The Minister for Productivity and Labour Relations 
argued that the Commission should make a General Order, 
having broad application to all employees envisaged by 
section 50 of the Act, whether or not their employment was 
regulated by an award. The Minister submitted that the 
Commission should fix a minimum wage on a "needs 
basis", that is, it should determine a wage based on the 
needs of an average worker in order to live in "reasonable 
comfort" having regard to contemporary social attitudes. 
The wage should have no reference to the nature of the work 
done, but be a "living wage" somewhat akin to that 
established in the Harvester Case (1907) 2 CAR 1. In short, 
the Minister argued that the Commission should fix a 
minimum wage in line with the formula established under 

the Repealed Act. Such an approach, the Minister argued, 
was supported by provisions of a number of the International 
Labour Organisation Conventions. Convention 131, for 
example, requires those who ratify it to establish a 
mechanism to determine a fair minimum wage based on 
decent living standards. 

The Minister argued that the minimum wage should apply 
to all adult employees aged 21 or more, whether covered by 
an award or not because the concept of a needs based or 
living wage was as valid for non-award covered employees 
as it was for award covered employees. To achieve a proper 
minimum wage, the Minister suggested that the Commis- 
sion should regard the average worker as being a house- 
holder providing for a spouse and two dependent children. 
Using the most recent household expenditure statistics 
assembled by the Australian Bureau of Statistics, the 
Minister submitted that the Commission should prescribe a 
minimum wage of $325.40 per week for an adult aged 21 
years. This was almost $50.00 per week below the 
"Henderson Poverty Line" and as such not generous. Such 
a wage was said to be economically sustainable because it 
was likely to affect approximately 18,000 employees in this 
State representing only 2.4 per cent of the labour force. 
Furthermore, the proposed increase would only raise 
average weekly earnings in this State by approximately 0.3 
per cent 

During the course of the hearing and after the Minister 
had completed his submissions there was a change of State 
Government. In his reply to the submissions of the other 
parties the new Minister, whilst maintaining the thrust of 
original submissions put on behalf of his predecessor 
submitted that the proposed minimum wage should be 
introduced by four instalments over a period of two years, 
rather by two instalments over one year as had been the 
import of the original submission. The Minister advised the 
Commission that the new Government intended to propose 
to Parliament that a minimum wage be enshrined in 
legislation, but submitted that nonetheless the Commission 
should decide the matter without regard to future political 
proposals. 

The Western Australian Council of Social Service 
Incorporated ("WACOSS") supported the proposition that 
the Commission fix a minimum wage of $325.40 a week 
with general application to all employees. Its submission 
was that such a wage, although not adequate, was an 
"industrial safety net" which was economically sustaina- 
ble, except perhaps in the farming sector. WACOSS 
acknowledged that the Commission should not be seen as 
a social welfare institution, but that did not mean it ought 
not take steps to do all that it could, consistent with its 
industrial charter, to avoid householders living in poverty. 
In this respect, the Council referred with approval to the 
decision of Higgins J in the Harvester Case that a wage is 
not reasonable "if it does not carry a wage sufficient to 
ensure the workman food, shelter, clothing, frugal comfort, 
provision for evil days, etc, as well as a reward for the 
special skill of an artisan if he is one". In this respect, 
WACOSS submitted that the "Henderson Poverty Line" 
was as good a guide as any to determining the needs of 
employees and, indeed, "experience of life" showed that 
the Henderson assessment of poverty was not generous. 

The Trades and Labor Council ("the Council") likewise 
argued for a minimum wage $325.40 per week with general 
application. However, it argued that the assessment of the 
minimum wage should not be based on a social or needs 
basis, but on the basis of 78 per cent of the base rate of pay 
for a metal tradesman (i.e. $417.20 per week). The minimum 
wage so fixed would be a true minimum in line with the 
formula previously adopted by the Commission and should 
not be seen as a base rate of pay for determining other 
benefits and allowances. The formula suggested by the 
Council underlined its belief that the minimum wage should 
be set within an industrial rather than social framework. 78 
per cent of the base rate for metal tradesmen was seen as 
being appropriate because it was the entry point for most pay 
rates under modem awards. Moreover, a percentage much 
lower than that proposal produced a rate of pay which would 
be less than the present unemployment benefit. A percentage 
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which was much higher than that proposed had the potential 
to interfere with existing award relativities. The Council 
acknowledged that it had concerns about the effect an 
increase in the minimum wage of the magnitude now 
proposed would have on employment levels in this State, but 
it noted that most commentators were of the opinion that the 
economy in this State was beginning to improve and had all 
the hallmarks of maintaining a significant improvement. 

Like the Minister, the Council took the view that "for the 
time being" the minimum wage should be determined for 
an adult at age 21. Furthermore, like the original submis- 
sions made on behalf of the Minister, the Council submitted 
that the increase should be introduced by two instalments. 
There should be an immediate increase of $25.00 with the 
balance payable at a time which the Commission considered 
appropriate. 

The Chamber of Commerce and Industry of Western 
Australia (Inc) ("the Chamber") did not oppose an increase 
in the minimum wage to $325.40, but expressly refrained 
from making any submissions regarding the quantum of the 
minimum wage. The Chamber, although accepting that it 
was legitimate to put a floor on wage levels to avoid 
exploitation and to prevent adverse undercutting through 
commercial competition, invited the Commission to adopt 
a cautious approach to the matter. Whilst acknowledging 
that a minimum wage of $325.40 was not likely to have a 
dramatic effect on the economy, it suggested in a detailed 
submission, that although showing signs of improvement, 
the State economy still suffered from depressed commodity 
prices and thus was itself still in a depressed state, albeit not 
as depressed as the economies of most other States. It noted, 
however, that the minimum wage in the past had never been 
fixed on the basis of work value, or pursuant to a strict 
formula. If the minimum wage was to be fixed on the basis 
of 78 per cent of the base rate of pay for a metal tradesman, 
as the Council proposed, it would in all probability 
discourage rational discussion of future structural changes 
and possibly destroy the restructuring process begun in 
1987. Moreover, the Chamber argued that the concept of a 
minimum wage, as it has been traditionally understood, has 
lost much of its significance, at least for employees covered 
by awards with the introduction of the Minimum Rates 
Adjustment Principle as a component of the State Wage 
Fixing Principles. The fact that the rates of pay in a limited 
number of awards had been adjusted in the way anticipated 
by that Principle should not be taken by the Commission as 
a licence to resurrect "outmoded concepts of social 
justice". It was a matter for Government to redistribute 
income and to fix any "needs based" minimum wage. The 
Commission should limit its considerations to fixing a wage 
based on industrial considerations. 

The Chamber opposed the extension of the General Order 
to non-award employees. It submitted that the Commission 
had insufficient information about the demographics of 
those employees and unless and until that information was 
available, it was not sensible that the Commission extend 
the operation of the General Order in the way proposed by 
most of the other parties who made submissions in the 
course of these proceedings. 

The Australian Mines and Metals Association (Incorpo- 
rated) ("the Association") in general supported the submis- 
sions of the Chamber. It indicated that few, if any, 
employees in the mining industry were affected by the 
Commission's General Order relating to the minimum wage. 
Thus the matter was not one which was highly relevant to 
the industry. As with the Chamber, the Association did not 
oppose an increase in the minimum wage and like the 
Chamber did not proffer any suggestions for a new rate, but 
suggested the Commission adopt a cautious approach to any 
increase in the existing rate. The Association expressly 
made no submissions in respect to the proposal to extend the 
operation of the General Order to non-award employees. 

The Women's Electoral Lobby ("WEL") offered "qual- 
ified support" to the WACOSS and to the Minister's 
submissions. In particular, the qualification was based on a 
perceived need for provision to be made in determining the 
needs of the average employee for child care expenses, 
which on average were said to be in the order of $135.00 

per week. WEL argued that the minimum adult wage should 
be a "living wage" and be payable to an 18 year old adult. 
In common with the submissions of the Minister and the 
Council, WEL submitted that the General Order should be 
extended in its scope to apply to all adult employees whether 
covered by an award or not. 

The Western Australian Farmers Federation (Incorpo- 
rated) ("the Federation") invited the Commission to take 
judicial notice of the plight of the rural industry in this State. 
That plight was said to be exemplified by the fact that wool 
prices were at their lowest level for 20 years. The Federation 
pointed out that the existing minimum wage under the State 
Farm Employees Award was $279.40 per week. Any 
increase beyond that would significantly add to the already 
substantial financial burdens being borne by the rural 
industry. Furthermore, the Federation opposed any reduc- 
tion in the age prescribed for adult workers because the 
nature of the industry was such that employees much 
younger than that generally could not work alone and needed 
close supervision. In those circumstances for employees 
under 21 to receive an adult wage would be somewhat 
incongruous. 

The Chamber, as part of its submissions, raised a number 
of technical questions going to the jurisdiction of the 
Commission to make a General Order of the kind now in 
question. Amongst other things, the Chamber submitted that 
it was impermissible for the Commission to make a General 
Order applicable to all non-award covered employees 
because some of the employees to whom such an order 
would be directed are not eligible for membership of a trade 
union registered under the Act. The argument was that 
unless an employee was eligible to be a member of such a 
trade union, there was no scope for the conditions of 
employment of those employees to "be determined by the 
Commission" as is required by subsection 50(3) of the Act. 

Subsection 50(3) of the Act provides— 
"(3) A General Order may be made to apply generally 

to employees throughout the State whether or not 
they are employed under and subject to awards or 
industrial agreements or may be limited to 
employees— 
(a) who are employed under and subject to 

awards or industrial agreements; or 
(b) who are not so employed, 

but shall not apply to any employee whose 
conditions of employment may not be determined 
by the Commission." 

In our view the caveat set out in subsection 50(3) applies 
to those employees over whom the Commission does not 
have jurisdiction. The most obvious are those persons 
expressly excluded from the definition of "employee" in 
section 7 of the Act. Another example is that contained in 
paragraph 23(3)(b) of the Act which precludes the Commis- 
sion from regulating, amongst other things, the conditions 
of employment of any person who holds an office for which 
the remuneration payable is determined or recommended 
pursuant to the Salaries and Allowances Act 1975. Another 
example may well be those employees whose conditions of 
employment are governed by a Federal award (c.f.: section 
152 Industrial Relations Act 1988 (Cth)). Certainly if the 
Federal Commission was to make a restraining order under 
section 128 of the Industrial Relations Act 1988 (Cth) the 
caveat would apply. 

Although section 29 of the Act does not permit individual 
employees to refer a matter to the Commission in order to 
determine their conditions of employment, it does not deny 
the Commission jurisdiction to determine the conditions of 
employment for those employees. Section 29 is simply a 
procedural provision. The Commission still retains the 
jurisdiction given by section 23 to determine the conditions 
of employment for employees, whether they are eligible to 
be members of a registered union or not. Prima facie, there 
is, for example, no reason why an employer might not bring 
a claim against individual employees who are not eligible 
to be members of a union and in that way the Commission 
could determine the conditions of employment for those 
employees. It is difficult to see why those persons could not 
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be heard in respect of such a claim, whether in person or 
through the medium of an agent. The fact that such a process 
has seemingly yet to be tried does not mean that it is an 
impermissible process. 

Next the Chamber argued that it was unlawful for the 
Commission to make a General Order prescribing an 
entitlement to the adult minimum wage at age 21 rather than 
at age 18. Its argument was that such an order was contrary 
to the provisions of the Age of Majority Act 1972 and to the 
provisions of the Equal Opportunity Act 1984. 

Section 5 of the Age of Majority Act provides that, 
subject to the provisions of that subsection, a person who 
attains the age of 18 years attains full age and full capacity. 
However, subsection (7) provides— 

"(7) This section does not apply so as to affect the 
operation or construction of— 
(a) any industrial award, order, determination or 

agreement; 
(b) any instrument made or entered into pursuant 

to any enactment prescribing wages and 
other conditions of or relating to apprentice- 
ship; 

(c) any provisions of any enactment governing 
or relating to conditions of employment or 
rights or obligations arising from employ- 
ment." 

The Chamber submits that a General Order is not "an 
order" for the purposes of the subsection. Thus an order 
which does not amend an industrial award or agreement does 
not fall within the exclusion contemplated by subsection (7). 
The Chamber submits that a General Order is in nature 
different to an order as ordinarily understood. Furthermore, 
the Chamber submits that paragraph (c) should not be read 
as including the provisions of the Act because it is not an 
enactment which governs the conditions of employment, but 
rather the means for determining those conditions. 

Again, in our view, the Chamber's arguments are without 
foundation. We would have thought that a General Order 
was, as its name implies, an "order" and therefore within 
the scope of paragraph (a) of subsection 5(7). Neither the 
Age of Majority Act nor the Act defines the term "order", 
but in our view there is no warrant to do otherwise than give 
the expression its plain and ordinary meaning. In particular 
there is no reason to confine the expression "order" in the 
Age of Majority Act to an order inter parties as distinct from 
an order of general application. The fact that a General Order 
is described in the Act as a proper noun is no reason to 
conclude that it is not an order. Rather, it is simply a special 
form of order. In any event, so long as the General Order 
prescribes the minimum wage by reference to a person at age 
21 rather than, as it now does, by prescribing the minimum 
wage for "adult" employees, there could be no suggestion 
of it offending the provisions of the Age of Majority Act 
1972. That Act is only directed to determining rights and 
liabilities which depend on adulthood. As subsection 5(3) 
makes clear, it does not apply "so as to affect the operation 
or construction of any reference in any enactment or 
instrument to an age expressed in years". Thus an order 
which determines a minimum wage by reference to "an age 
expressed in years" would not be affected by that Act. 

The remaining objection raised by the Chamber, based on 
the provisions of the Equal Opportunities Act 1984 as 
amended earlier this year, has some substance to it. That 
Act, by section 66W makes it unlawful for an employer, 
amongst other things, to discriminate against a person on the 
ground of the person's age in the terms and conditions on 
which that person is employed, except in connection with 
employment to perform domestic duties within a private 
household in which the employer resides. However, section 
66ZS of that Act protects anything done by a person in order 
to comply with a requirement of "an award or industrial 
agreement within the meaning of the Industrial Relations 
Act 1979 or an award within the meaning of the Industrial 
Relations Act 1988 of the Commonwealth insofar as that 
award or industrial agreement relates to the payment of 
wages or other remuneration to employees under the age of 
21 ... ". The Chamber argues that if a General Order was 

made prescribing an age related wage, it would impose 
obligations on persons to whom it is directed to commit an 
unlawful discriminatory act, except to the extent that the 
Order purported to effect an amendment to an award or 
industrial agreement. In our opinion there is much to be said 
for the Chamber's argument in this respect. 

An award and an industrial agreement are defined in the 
Equal Opportunity Act, by reference to their meaning in the 
(Industrial Relations) Act which clearly distinguishes 
between an award and an order as is evident by section 34 
of the Act. Not by any measure can it be said that a General 
Order is an award. Further, having regard to the provisions 
of section 41 of the Act, no one could sensibly suggest that 
a General Order was an industrial agreement. It may well 
be that the provisions of section 66ZS of the Equal 
Opportunity Act have the unintended consequence of not 
protecting acts done in compliance with orders, as distinct 
from awards of or industrial agreements registered in the 
Commission, but it is not for the Commission to overcome 
that consequence by some artificial use of the English 
language. 

Paragraph 66ZS(l)(a) of the Equal Opportunity Act 
protects any conduct done so as to comply with any other 
"written law", except certain written laws which are not 
relevant for these purposes, which are in force at the time 
when section 66ZS came into operation. That section came 
into operation on 28 January 1993. Thus, even if a General 
Order issued out of these proceedings could properly be 
described as a "written law" anything done in purported 
compliance of it would not be protected by the provisions 
of paragraph 66ZS(l)(a) the Equal Opportunity Act because 
it would not be a written law which was in force when the 
section came into operation on 28 January last. 

It is at least debatable whether a General Order is a 
"written law" for the purposes of the Equal Opportunity 
Act. A "written law" is defined by section 5 of the 
Interpretation Act 1984 as meaning "all Acts for the time 
being in force and all subsidiary legislation for the time 
being in force". "Subsidiary legislation" is defined in the 
same Act to mean "any proclamation, regulation, rule, 
bylaw, order, notice, rule of court, town planning scheme, 
resolution, or other instrument, made under any written law 
and having legislative effect". For the reasons already 
outlined, we consider it to be beyond doubt that a General 
Order fits the description of an "order". The question 
whether such an order has "legislative effect" is not so 
clear. The order is not legislative in the sense that it has 
statutory connotations any more than has an order of a 
traditional court. On the other hand, unlike the order of a 
traditional court, a General Order is legislative in that it 
purports to prescribe rights and obligations for the future 
rather than interpreting existing rights and obligations. 
Indeed, it is that feature which is often said to distinguish 
industrial arbitration tribunals from the traditional courts 
(c.f. R. v. Kelly ex parte Australian Railways Union (1953) 
89 CLR 461, 475). However, in the view we take of the 
merits of the proposal to adjust the minimum wage, it is not 
necessary to consider that question further. 

If there is to be a General minimum wage set by the 
Commission there is, in our view, much to be said for the 
argument advanced by the Chamber, and to a large degree 
supported by the Council, that the Commission should not 
fix the wage on the basis of "social justice", but on the basis 
on industrial relations considerations. If, as seems to be the 
import of the submissions advanced by the Minister and 
others, the minimum wage should be set in order to establish 
a minimum standard of living for the working poor based 
on social demands, the issues involved, as the submissions 
in fact revealed, are more social than industrial. In the 
absence of defined criteria for fixing a social wage, it seems 
more appropriate that the minimum wage be set by 
Parliament than by a tribunal, whose members are appointed 
because of their experience in industrial relations. Although 
the Act enables the Commission to fix a minimum wage 
which has general application, there is nothing in the Act 
which suggests that it should do so outside of its charter to 
deal with matters in an industrial relations context. The Act 
no longer requires a minimum or basic wage to be fixed on 
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the basis of "comfort" for an average worker and there is 
a good reason why the Commission should not adopt such 
an approach. Having regard to modem living habits it is not 
easy to discern what constitutes the "average worker". 
Furthermore, the complexities of modem living arrange- 
ments make the ascertainment of "comfort" levels highly 
controversial as the criticism of the Henderson assessment 
shows. The extent to which, if at all, employers should be 
made to contribute to a social wage is tetter left to those 
whose task it is to determine taxation and social service 
benefits, since they are as much a part of fixing a social 
wage, as is the wage paid by an employer to an employee 
as reward for work done by the employee. Clearly that wage 
needs to be a decent one, but if it is to be determined other 
than on the traditional industrial basis by having regard to 
work value, comparative wage justice and general economic 
considerations it perhaps ought to be set within defined 
parameters identified by the Parliament. 

In any event, it seems to us that the idea of fixing a wage 
based on the needs of a family unit consisting of a bread 
winner with a spouse and two dependent children is 
somewhat artificial. We would have thought it notorious that 
the family arrangements have so changed in the last two 
decades that the concept of a single income four member 
family unit no longer represents a fair basis for determining 
the needs of an "average worker", even if such a person 
exists. The material submitted by the Minister suggests that 
in the case of "couple families" approximately 41 per cent 
have dual incomes. The information submitted also suggests 
that nationally only 34 per cent of "couple families" have 
a single income and only 16.5 per cent of "couple families" 
have two dependants. In this respect, it is well to note that 
the WACOSS did not accept that the two parent, two child 
household any longer represented the typical household. 

In an era where, as the material shows, there is a marked 
trend towards two income families, it hardly seems rational 
that the Commission should fix a wage based on a single 
income family. The formula proposed on behalf of the 
Minister and others would see a childless adult couple being 
entitled to claim, as a right, a minimum income twice that 
which the Minister and others say should be the minimum 
for a household consisting of one adult bread winner, a 
spouse and two dependent children. The Commission, in the 
past, has expressed its concern at the illogicality of 
determining a minimum wage on the basis of the "average 
worker" or family and it seems to us to be a retrograde step 
to attempt to resurrect that formula on this occasion. Indeed, 
we were not referred to and are not aware of any 
contemporary instances of industrial tribunals having en- 
dorsed such a formula. 

The approach of the Council has more to commend it, if 
only because it purports to have an industrial basis. 
However, the inflexibility inherent in a formula of the kind 
proposed by the Council should be a matter of some concern. 
Furthermore, it would establish a minimum wage which 
depends, amongst other things, on the bargaining power of 
the various participants in and the economic circumstances 
of one industry only, namely the metal trades industry. This 
hardly seems rational, having regard to the general nature 
of the proposed minimum wage. 

There is an even more fundamental objection based on the 
State Wage Fixing Principles. The Principles, more particu- 
larly the Minimum Rates Adjustment Principle, provide for 
a minimum wage to be set for each award, having regard not 
only to the internal relativities of that award, but to the wage 
relativities between all awards. It is thus intended to be set, 
having regard not only to work value considerations, but to 
wage rates in the community at large. As the Commission 
has been at pains to point out in the recent past, the 
Minimum Rates Adjustment Principle is designed to benefit 
lower paid employees who do not ordinarily receive 
over-award payments and which is equitable having regard 
to the work done and rates of pay for the community at large 
(see: Review of National Wage Decision (1992) 72 WAIG 
191, 204-9). For the Commission to now fix a minimum 
wage by General Order of the kind contemplated by most 
of the parties in these proceedings would be incompatible 
with the concept of an award minimum wage under the 

Minimum Rates Adjustment Principle. Indeed, it would be 
tantamount to repealing that Principle. There cannot 
sensibly be two minima in the one award. The Minimum 
Rates Adjustment Principles by requiring that minimum 
wages be fixed on an award by award basis at least has the 
advantage that it ensures that minimum wages bear some 
relationship to the work done in the context of existing 
levels of remuneration in the community, which as 
previously mentioned, is an approach which might reasona- 
bly be expected of an industrial tribunal. Moreover, that 
Principle not only forms an integral part of the State Wage 
Fixing Principles, but has its origin in a National Wage 
Decision, which by force of section 51 of the Act, the 
Commission is bound to adopt, unless there is good reason 
to do otherwise. 

It may well be that the ideals behind the Minimum Rates 
Adjustment Principle are too ambitious for some, but if that 
is the case, these proceedings are not the appropriate vehicle 
to revoke or otherwise amend the Principle. However, the 
Commission's records reveal that many common rule 
awards covering manufacturing, food processing, clothing, 
child care and service industries have either had their 
minimum rates adjusted in accordance with the Principle, 
or are currently the subject of proceedings with the object 
of achieving such an adjustment. In all, some 50 awards 
have been varied under the Minimum Rates Adjustment 
Principle and another 23 applications are currently before 
the Commission. Many of these awards apply to semi- 
skilled and unskilled employees and, furthermore, to 
workforces characterised by a high incidence of females. 

So long as the Minimum Rates Adjustment Principle 
remains a feature of wage fixing in this State, and indeed 
so long as the centralised wage fixing system remains in 
place, the concept of a general minimum wage, as 
traditionally understood, is, for the reasons outlined, now 
largely irrelevant, at least for award covered employees. The 
fact that some parties have been slow to seek adjustments 
under the Minimum Rates Adjustment Principle, might 
justify the retention of a General Order of the kind now in 
force as an interim measure. However, while the State Wage 
Fixing Principles remain in force, it is more logical to adjust 
the minimum rate prescribed in that General Order in line 
with increases allowed under the Principles than on a needs 
or social basis, or on the basis of exigencies in one industry 
alone. 

If there is a case for the prescription of a minimum wage 
in the present wage fixing regime, prima facie it is for 
non-award employees who do not have access to a properly 
determined statutory wage, with its attendant protection, and 
where the potential for abuse is therefore at its greatest. 
However, on this occasion little or nothing was put to enable 
the Commission to fix such a wage with any propriety, apart 
from the philosophical claim that employees, whether 
regulated by an award or not, were entitled to a living or 
social wage. For the reasons already advanced, that is an 
entirely unsatisfactory approach. There must be some 
rational basis on which the Commission can ground an 
order, particularly if the broad brush approach advocated by 
many of the parties on this occasion is to be adopted. A 
philosophical approach alone is insufficient. Parliament may 
well have a licence to legislate in that way, but as the 
authorities make clear, that is not a licence which is open 
to the Commission, while its charter remains in the present 
form. 

We were informed that there were approximately 4,300 
full-time adult employees not covered by awards who would 
be affected if the minimum wage was set at $325.40. The 
Commission was given little or no information about the 
demographics associated with those employees' work. In 
particular, there was no information as to the industries in 
which they were most likely to be found or the nature of their 
work. The submissions of those who advocate broadening 
the scope of the General Order were almost entirely based 
on the needs of the average employee, who was said to be 
the key provider for a four person family. There is some 
anecdotal evidence and certainly there is empirical evidence 
from other places to suggest that typically the person who 
earns less than the minimum weekly wage is a youthful 



employee engaged in part-time work, who does not have 
dependants, and who frequently lives within the four person 
family unit said to be supported by the average employee. 
If that is the case, the minimum wage for non-award 
employees might require different considerations than 
advanced on this occasion. Moreover, if, as we suspect, there 
is a propensity for low income earners to work on a part-time 
or casual basis, it may be more meaningful to fix an hourly 
minimum rate for non-award employees, rather than a 
weekly rate. However, the arguments and material provided 
to the Commission were too scant to enable the Commission 
to fix a proper statutory minimum on this occasion for 
non-award employees. 

In all the circumstances, we would not be prepared, at 
least at this time, to make a General Order with respect to 
the minimum wage beyond that made earlier in these 
proceedings. 

Appearances: Mr A. Cooke appeared for the Trades and 
Labor Council of Western Australia. 

Mr A. Caccamo appeared for the Hon. Minister for 
Productivity and Labour Relations and later for the Hon. 
Minister for Labour Relations. 
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THE PRESIDENT: 

Judgment in this matter was delivered on 3 May last and 
I now publish my reasons for dismissing the appeal at that 
time. 
ROWLAND J: 

I publish a note to the effect that I agree with the reasons 
of Kennedy J in reaching the same conclusion. 
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KENNEDYJ 

As appears from the reasons for decision of the 
Commission in Court Session, it seems common ground, 
and it may be accepted, that the appellant, over a period of 
more than 15 years, was employed as a rubbish collector by 
a variety of employers, each of whom, for a time, had a 
contract to collect rubbish in the Shire of Carnarvon. On the 
termination of his employment in or about February 1989, 
he made a claim against the respondents for payment in lieu 
of long service leave. The second respondent was not, it 
seems, one of the appellant's employers at the time of 
termination of his employment. Apparently, the claim was 
made against the respondents as the appellant's employers 
at the time when he maintained his entitlement to long 
service leave first accrued due. When his claim was rejected, 
he wrote to the Registrar of the Industrial Relations 
Commission, by letter dated 22 September 1989, seeking to 
have his entitlement determined by the Long Service Leave 
Board of Reference. The Board heard the application on 16 
February 1990, and on 23 April 1990, by a majority, it ruled 
that the appellant did not have any entitlement to long 
service leave under the Act. 

The appellant was entitled to appeal to the Commission 
in Court Session against the determination of the Board. The 
time limited for any such appeal was 21 days—see s 19 of 
the Long Service Leave Act, ss 5 (the definition of 
"amend"), 9 and 16 of the Interpretation Act 1984 and s 48 
(11) of the Industrial Relations Act 1979. The appellant was 
therefore entitled to lodge a notice of appeal on or before 
14 May 1990, subject, however, to the power of the 
Commission to extend time. He did not appeal within that 
time. Almost exactly two years later, on 12 May 1992, the 
appellant, through his solicitor, applied for an extension of 
time to institute an appeal against the decision of the Long 
Service Leave Board of Reference. On 19 October 1992, that 
application was dismissed by the Commission in Court 
Session. The appellant then appealed to this Court against 
the Commission's refusal to grant leave to the appellant to 
appeal out of time against the decision of the Board. 

In Gallo v. Dawson (1990) 64 ALJR 458 at 459, McHugh 
J gave consideration to the principles upon which the 
discretion to extend time for an appeal under the High Court 
rules should be exercised. Those principles are applicable 
in the present case. His Honour said: 

"The grant of an extension of time under this rule 
[O 60, r 6] is not automatic. The object of the rule is 
to ensure that those Rules which fix times for doing acts 
do not become instruments of injustice. The discretion 
to extend time is given for the sole purpose of enabling 
the Court or Justice to do justice between the parties: 



see Hughes v. National Trustees Executors & Agency 
Co of Australasia Ltd [1978] VR 257 at 262. This 
means that the discretion can only be exercised in 
favour of an applicant upon proof that strict compliance 
with the rules will work an injustice upon the applicant. 
In order to determine whether the rules will work an 
injustice, it is necessary to have regard to the history 
of the proceedings, the conduct of the parties, the nature 
of the litigation, and the consequences for the parties 
of the grant or refusal of the application for extension 
of time: see Avery v. No 2 Public Service Appeal Board 
[1973] 2 NZLR 86 at 92; Jess v. Scott (1986) 12 FCR 
187 at 194-195. When the application is for an 
extension of time in which to file an appeal, it is always 
necessary to consider the prospects of the applicant 
succeeding in the appeal: see Bums v. Grigg [1967] VR 
871 at 872; Hughes, at 263-264; Mitchelson v. 
Mitchelson (1979) 24 ALR 522 at 524. It is also 
necessary to bear in mind in such an application that, 
upon the expiry of the time for appealing, the 
respondent has "a vested right to retain the judgment" 
unless the application is granted: Vilenius v. Heinegar 
(1962) 36 ALJR 200 at 201. It follows that, before the 
applicant can succeed in this application, there must be 
material upon which I can be satisfied that to refuse the 
application would constitute an injustice. As the 
Judicial Committee of the Privy Council pointed out in 
Ratnam v. Cumarasamy [1965] 1 WLR 8 at 12: "The 
rules of court must prima facie be obeyed, and in order 
to justify a court in extending the time during which 
some step in procedure requires to be taken there must 
be some material upon which the court can exercise its 
discretion'." 

The Commission in Court Session described the delay in 
seeking to appeal from the decision of the Board as 
"inordinate". That is a extraordinarily mild description of 
the facts. Nevertheless, it is convenient, first of all, to have 
regard to the prospect of the appellant succeeding in the 
substantive appeal if an extension of time were to be granted 
to him. This is the initial step in determining whether there 
would otherwise be an injustice to the appellant. It is at this 
initial step, in my opinion, that the present appeal inevitably 
fails. The evidence before the Board was not such as to 
justify its making any determination in favour of the 
appellant. In my opinion, on the facts before it, the members 
of the Board in the majority were entirely correct in the view 
which they took of his claim. 

Under the provisions of s 112 of the Health Act 1911, a 
local authority is empowered to contract for the efficient 
execution of various works within its district, or any 
specified part of its district, including the removal of house 
and trade refuse and other rubbish from premises. It appears 
that the Shire of Carnarvon awarded three contracts for the 
collection and removal of refuse within a part of its district, 
covering periods from 1 June 1978 to 1 July 1991. The first 
contract ran from 1 June 1978 until 17 August 1980, the 
second from 1 October 1980 until 1 October 1985 and the 
third from 1 July 1986 until 1 July 1991. The Shire has no 
records relating to any period prior to 1 June 1978. 

Details of the contracts awarded by the Shire of 
Carnarvon, as advised by it, were as follows: 

"Name Date of Contract 
Commence- Expiry 

Charles William Gilbert & 
George McKenzie 

Alexander Clive Thurley 
Thomas James Keys & 

Keith Nelson Hasleby & 
Jean Hasleby 
(Services Contractors) 

Thomas James Keys & June 
Ethel Keys & Robert 
James Keys & Kerry Ann 
Keys 

Laurence Walter Ladhams 
Jack Carter Lester & Keith 

Nelson Hasleby 

Commence- 
ment 

01.06.78 
01.03.79 

17.08.80 
17.08.80 

01.10.80 01.10.85 

01.07.86 
01.07.87 

01.07.91 
01.07.91 

01.07.91 

Keith Nelson Hasleby & 
Dennis William Ford 14.02.89 01.07.91 
Where there is time between the expiration of one 

contract and the commencement of the next, it is 
understood that the "expired contract" continued to 
the new commencement date." 

It is necessary to add that, when two or more contracts 
are shown as expiring on the same day, there must have been 
assignments of the first such contract, although the details 
are quite unknown. 

The only contract in evidence is undated, but it was 
stamped on 23 September 1986. It was entered into between 
the Shire of Carnarvon of the one part and T J, J E, R J and 
K A Keys, operating the business known as Carnarvon 
Refuse Disposal (the "contractor") of the other part. The 
contract recited that the Shire had called tenders pursuant 
to s 112 of the Health Act for the collection and removal of 
refuse from a defined area within the Shire. The date of 
commencement of the agreement was 1 July 1986 and it was 
to endure for a period of 5 years from that date. 

The contractor was required, under the agreement, to 
provide certain specified service vehicles and plant and it 
was also required to supply and maintain all plant and staff 
necessary efficiently to carry out the rubbish collection 
services. Subject to the consent of the Shire being first 
obtained, and subject to all the conditions of the contract 
having been fulfilled by the contractor, the contractor was 
empowered to assign the contract to another person. The 
contract stands quite alone, and in no way relates back to 
or refers to any earlier contract or contractor. It is to be 
observed, however, that Mr T J Keys was, in fact, one of the 
contractors carrying on business under the name "Services 
Contractors" who were parties to the contract with the Shire 
which commenced on 1 October 1980 and expired 5 years 
later. The name of Mr K N Hasleby appears three times as 
one of the contractors in the Shire's list of contractors and 
Mr C A Thurley, who seems to have been a member of a 
partnership which had employed the applicant from 1 July 
1973 until 1 June 1978, appears again as a contractor 
between 1 March 1979 and 17 August 1980. It may be 
assumed, for the present purposes, although there is no 
evidence of it, that Mr K N Hasleby is one and the same 
person as the second respondent. 

The sequence of the appellant's employers, as compiled 
from his taxation records and tendered in evidence, is as 
follows: 

"From To Employer 
1/7/73 30/6/74 CA & SM THURLEY 
1/7/74 30/6/75 CA & SM THURLEY 
1/7/75 30/6/76 CA & SM THURLEY 
1/7/76 30/6/77 CA & SM THURLEY 
1/7/77 1/6/78 CA & SM THURLEY 
2/6/78 30/6/78 GILBERT & MCKENZIE 
1/7/78 30/6/79 GILBERT & MCKENZIE 
1/7/79 30/6/80 GILBERT & MCKENZIE 
1/7/80 18/8/80 GILBERT & MCKENZIE 
18/8/80 30/9/80 SHIRE COUNCIL 
30/9/80 30/6/81 GILBERT & MCKENZIE 
1/7/81 30/6/82 HASLEBY & KEYS 
1/7/82 30/6/83 KN & J HASLEBY 
1/7/83 30/6/84 TJ KEYS 
1/7/84 30/6/85 TJ KEYS 
1/7/85 30/6/86 TJ KEYS 
1/7/86 1/6/87 TJ KEYS 
2/6/87 30/6/87 LW/U & MC/HM LADHAMS 
1/7/87 30/3/88 LW/U & MC/HM LADHAMS 
1/4/88 30/6/88 HASLEBY & LESTER 
1/7/88 30/9/88 HASLEBY & LESTER" 

These details are not entirely consistent with the details 
of the rubbish contractors provided by the Shire. 

It appears that there was a statutory declaration made by 
Mr C A Thurley who, with his partner Mrs S M Thurley, 
employed the applicant from 1 July 1973 until 30 June 1977. 
That declaration, which was an exhibit, but which was not 
made available to this Court, was merely designed to 
establish, it would seem, the earlier part of the appellant's 
service. It appears that in that declaration, Mr Thurley 
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indicated that he sold "the business" to Mr G McKenzie, 
presumably to the partnership of Gilbert and McKenzie. 
Nothing further is known about the arrangement. 

There is a faint suggestion in the evidence that there was 
a transfer of the business from the Keys partnership to the 
Ladhams "partnership", although this is not entirely 
consistent with the advice from the Shire set out above. 

In order to be successful in his claim, the appellant would 
have to bring it within s 6 (4) of the Long Service Leave Act 
by establishing a complete chain of transmission of the 
business in which he was employed from his first employers, 
C R and S M Thurley, to his final employers. (I put on one 
side the problems that have been created by the claim having 
been made against the second respondent). The evidence to 
establish such a chain is totally inadequate. In particular, 
there is no link between the contractors who commenced in 
1980 and their predecessors. 

The appellant was asked whether in any way he was able 
to assist the Board in determining whether or not each 
business owner actually sold the business to the person who 
took over. He replied, "No". He also said he was not aware 
personally of the business changing hands "until the last 
minute we were told that there was a new boss or the 
business would change hands". He added "We'd meet the 
new owners, you know—get introduced and we were just 
told that our job just carried on, as it was". There was no 
evidence as to the premises from which each contractor 
operated. There was no evidence concerning any plant or 
equipment or any bins being passed on to the next contractor 
or as to the disposal of any goodwill or as to how the 
liabilities of the previous contractor were dealt with. There 
was no evidence as to how many employees were affected 
in the same way as the appellant. There was, however, 
evidence that at least five different business names were 
used by the various contractors: Service Traders, Services 
Contractors, Carnarvon Rubbish Disposal, Carnarvon Waste 
Disposal and Carnarvon Refuse Disposal. 

The dissenting member of the Board appears to be have 
based his decision merely upon the fact that every in-coming 
employer had chosen to avail himself of the services of the 
applicant without a break, and was on each occasion placed 
in possession of a going concern. There is quite inadkjuate 
evidence to lead to the latter conclusion. 

It is unnecessary for the disposition of this matter to 
embark upon a discussion of the meaning of the expressions 
"transmitted" and "transmission" in s 6 (4) of the Long 
Service Leave Act. which ensures that there is no break in 
a period of continuous employment where a business has 
been transmitted from one employer to another, and the 
employee of the transmitter becomes an employee of the 
transmittee. Some guidance, in this respect, is to be obtained 
from Kenmir Ltd v. Frizzell [1968] 1 All ER 414, 
McDonough v. Readford (1981) 1ASCR 68, Woodbridge v. 
Yarralumla Auto Accessories Pty Ltd (1984) 12 IR 397. 
Even on the broadest construction of the expression 
"transmitted", there is no evidence that, following the 
acceptance of a new contract by Mr & Mrs Hasleby and Mr 
T J Keys, the business previously carried on by Mr Thurley 
(or by Mr & Mrs Thurley) was transmitted to them on or 
about 1 October 1980. 

The appellant failed to establish the necessary chain of 
transmission and could not succeed on the evidence before 
the Board. 

In the circumstances, having regard to the weakness of the 
case of the appellant, I joined in dismissing the appeal. The 
dismissal by the Commission in Court Session of the 
appellant's application to extend time did not give rise to 
any injustice to the appellant and was rightly refused. 

NICHOLSON J 
On 3 May 1993 this Court unanimously agreed to dismiss 

this appeal. 
For the reasons given by Kennedy J, with which I agree, 

I also concluded that the dismissal by the Commission in 
Court Session of the appellant's application to extend time 
was rightly refused. 
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Order. 
HAVING heard MrG G Wells (of Counsel) for the appellant 
and Mr A C Tomlinson for the respondent, the Court doth 
hereby order that the appeal be dismissed. 

(Sgd.) J.G. CARRIGG, 
Clerk of the Court. 

1 have read the reasons for judgment of Kennedy J which 
adequately express the reasons why I joined in dismissing 
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JUDGMENT- 
ROWLAND J: 

This matter came before a Court comprising Kennedy J, 
myself and Nicholson J. It is the judgment of the Court 
which I now publish, that the appeals should each be 
allowed, the decisions in each case of the Full Bench and 
of the Commissioner at first instance, be set aside and each 
application dismissed. There will be orders in those terms. 
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JUDGMENT OF THE COURT 
There are three appeals against orders of the Full Bench 

which dismissed appeals from the decision of a Commis- 
sioner, whereby three former employees of the appellant in 
separate applications heard together were granted increased 
redundancy payments arising out of their retrenchment from 
employment with the appellant. 

The initiating applications by each respondent are in 
similar form. Each is an application by a former employee 
of the appellant who claims, in respect of the retrenchments 
which occurred on 31 July 1991: 

"1. Unfair dismissal—retrenched, position made re- 
dundant, not seeking reinstatement or re-employ- 
ment. 

2. Underpayment of benefit under employment con- 
tract". 

The learned Commissioner at first instant granted each 
application and made an order in each case that each 
applicant be paid the redundancy payments claimed in the 
application being based on comparable payments made to 
other employees. An appeal against each order was 
dismissed by the Full Bench. The applicants were three of 
some 516 employees whose employment was terminated 
nationally by the appellant as part of a national plan to 
increase efficiency and profitability. Of that total 368 were 
not governed by awards and within Western Australia 22 
employees were retrenched of whom 17 were not covered 
by awards. 

Ryan, who was State Audit Manager at the time of his 
dismissal, had been employed with the appellant between 
28 January 1975 to 31 July 1991. No evidence was led to 
indicate how long he had held that position during his 
employment. Sweeting, who was a buyers assistant at the 
time, had been employed with the appellant commencing 30 
October 1979 and terminating 31 July 1991. There is no 
evidence to indicate when she was appointed to her last 
position. Coppin was employed as a Store Co-Manager at 
the time of his dismissal, having commenced employment 
with the appellant 26 September 1969 and terminating 31 
July 1991. Again no evidence was led as to when he was 
appointed to his last position. 

Upon retrenchment Ryan was paid one month's salary in 
lieu of notice, annual leave and long service leave 
entitlements and a redundancy payment which, as a matter 
of policy, had been resolved by the appellant to be paid to 
non-award employees on a formula of four weeks pay for 
each year completed. Sweeting was paid out on the basis of 
five weeks salary in lieu of notice, annual leave and long 
service leave entitlements and redundancy calculated at 10 
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weeks salary based on the standard prescribed for retrenched 
employees under the Metal Trades (General) Award. Mr 
Coppin was paid out in accordance with the prescription 
applied to Mr Ryan. 

In the end each application is a separate application made, 
it is said, pursuant to s 29 (b) (ii) Industrial Relations Act 
1979 (the Act). 

By s 29: 
"An industrial matter may be referred to the Commis- 
sion— 

(a) in any case, by— 
(i) an employer with a sufficient interest in 

the industrial matter; 
(ii) an organization in which persons to 

whom the industrial matter relates are 
eligible to be enrolled as members or an 
association that represents such an or- 
ganization; or 

(iii) the Minister; 
and 

(b) in the case of a claim by an employee- 
(i) that he has been unfairly dismissed from 

his employment; or 
(ii) that he has not been allowed by his 

employer a benefit, not being a benefit 
under an award or order, to which he is 
entitled under his contract of service, 

by the employee". 
In the event, in each case, the Commissioner at first 

instance found that there was an implied term in each 
contract of service concerning redundancy and he accepted 
as reasonable the bases on which it had been calculated by 
each respondent in their applications. 

Both before the Full Bench and before us the grounds of 
appeal are lengthy but, prior to an amendment made at the 
commencement of the hearing before us, the main challenge 
was to the Commissioner's findings confirmed on appeal 
that there was a redundancy clause to be implied in each 
contract and that the terms of the redundancy were as 
claimed in each case. At the commencement of the appeal 
the appellant sought leave, which was granted, to amend its 
grounds of appeal to include a ground to the effect that the 
Commission, at first instance, had no jurisdiction to deal 
with the applications. The application for leave to amend 
was not objected to by the respondents. It is nevertheless 
most unfortunate that such an important issue should be 
raised for the first time on an appeal to this Court. However, 
it raises a threshold matter going to the jurisdiction of the 
Commission to deal with the matter and accordingly must 
be dealt with. 

Section 23 of the Act provides that "subject to this Act 
the Commission has cognisance of and authority to enquire 
into and deal with any industrial matter". Thus the 
jurisdiction of the Commission to deal with applications 
under the Act is conditioned by the matter being an 
'industrial matter'. Relevantly for this purpose "industrial 
matter" is defined in s 7 (1) of the Act (unless the contrary 
intention appears) to mean: 

"any matter affecting or relating to the work, privi- 
leges, rights, or duties of employers or employees in 
any industry or of any employer or employee therein 
and, without limiting the generality of that meaning, 
includes any matter relating to— 

(a) the wages, salaries, allowances, or other 
remuneration of employees or the prices to 
be paid in respect of their employment; 

(b) the hours of employment, leave of absence, 
sex, age, qualification, or status of employees 
and the mode, terms, and conditions of 
employment including conditions which are 
to take effect after the termination of employ- 
ment; 
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(c) the employment of children or young per- 
sons, or of any person or class of persons, in 
any industry, or the dismissal of or refusal to 
employ any person or class of persons 
therein; 

(d) any established custom or usage of any 
industry, either generally or in the particular 
locality affected; 

(e) ... (f) ... (g) ... (h) ... (i) ...". 
By s 7 (1) 'Employer' includes - 

(a) persons, firms, companies and corporations; 
and 

(b) the Crown and any Minister of the Crown, or 
any public authority, 

employing one or more employees; 
'Employee' is also defined to mean any person employed. 
The standing of persons to refer an industrial matter to the 

Commission is set out in s 29. 
Despite doubts and criticisms in the past it had been 

consistently held both under the predecessor to the Industrial 
Relations Act 1979 and under that Act that the Commission 
has power to direct the re-employment or re-instatement of 
an ex-employee as being an industrial matter. It has also 
been held that coincidental with an order directing re- 
employment in the resolution of an industrial matter the 
Commission may direct that any wages lost or contractual 
benefits lost may be ordered to be paid by the employer. The 
justification for this has usually been that the industrial 
matter arises out of a dispute which has been referred under 
s 44 of the Industrial Relations Act. Cases under the earlier 
legislation are Kwinana Construction Group Ply Ltd v. The 
Electrical Trades Union (1954) 34 WAIG 51 and Princess 
Margaret Hospital for Children v. The Hospital Salaried 
Officers Association of WA (1975) 55 WAIG 543. 

In Robe River Iron Associates v. The Association of 
Drafting Supervisory and Technical Employees of Western 
Australia (Peplers Case) (1987) 68 WAIG 11, Kennedy J 
traced the history both of the legislation and the case law. 
That case concerned a dispute that was referred under s 44 
concerning a claim of unfair dismissal where no order for 
reinstatement was made but the Commissioner granted 
compensation which was unrelated to any contractual rights. 
That order was set aside as being incompetent. 

The matter again came before the Industrial Appeal Court 
in Kounis Metal Industries Pty Ltd v. TWU WA Branch 
(1992) 73 WAIG 14. Again this was a reference to the 
Commission pursuant to s 44 of the Act. A worker had been 
retrenched and sought severance or redundancy payments 
although they were not included as part of his award. The 
Commission, at first instance, refused the claim but on an 
appeal before the Full Bench Peplers case was distinguished 
on the basis that it should be confined to the question of 
unfair dismissal and the claim was allowed. On appeal the 
Full Bench's decision was reversed. Owen J, with whose 
reasons Nicholson and Wallwork JJ agreed, said at 19: 

"In my view, the judgments in Pepler [Robe River 
Iron Associates v. Association of Drafting Supervisory 
and Technical Employees of Western Australia (1988) 
68 WAIG 11] suggest that the decision rests upon a 
point of principle, namely, that jurisdiction depends on 
the present or future existence of the employer/ 
employee relationship. Unless, at the time when the 
application is made, the relationship actually exists, or 
is expected to come into existence in the future, or did 
exist and is to be restored, the key element of an 
"industrial matter" is missing. The very language of 
the judgments carries this implication. Particular regard 
should be had to those parts from the judgment which 
are underlined in the passages which I have set out 
earlier in these reasons. While it may be possible to say 
that the context of those statements in die reasons for 
Kennedy J might suggest that his Honour was referring 
specifically and solely to unfair dismissal, the same 
cannot be said of the reasons of Olney J and Rowland 
J". 
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In Kounis at p 19, the Industrial Appeal Court decided 
that "unless, at the time when the application is made, the 
relationship [of employer/employee] actually exists, or is 
expected to come into existence in the future, or did exist 
and is to be restored, the key element of an industrial matter 
is missing". 

What this line of authority indicates is that there must be 
a continuation of an industrial relationship between the 
parties to constitute an industrial matter. The interpretation 
provisions of the Act speak in terms of an existing employer 
employee relationship. Paragraph (b) of the interpretation 
section defines 'industrial matter' to include any matter 
relating to the "conditions of employment which are to take 
effect after the termination of employment". The exercise 
of power under that provision is limited to the making of the 
conditions whilst the contract of employment is in existence. 

The provision in paragraph (c) of the interpretation 
section 'industrial matter' which gives power to deal with 
any matter relating to "the dismissal ... of any person ..." 
should also be read in the context of the opening words of 
the definition, and thereby limited in the same way to an 
existing or prospective continuing relationship of employer 
and employee. The only extension of this has been where 
an industrial dispute has been resolved by orders directing 
re-employment and in some cases where re-employment is 
sought on the basis of unfair dismissal. 

This philosophy of the Act has remained unchanged 
throughout the course of this construction consistently 
placed on the Act and its predecessors by this Court and its 
predecessor. We were not invited to reconsider the earlier 
decisions of this Court and it would not be appropriate for 
us to do so in this case. 

Absent any industrial dispute and a claim to reinstate a 
dismissed employer the Commission does not have jurisdic- 
tion to deal with the common law contract between an 
ex-employer and his ex-employee. 

The applications in each case recognised in terms that the 
relationship between the parties was irretrievably at an end. 
It follows that the Commission has no jurisdiction to deal 
with the applications. In the circumstances it is unnecessary 
for this Court to resolve the issue between the parties. In fact 
in the absence of jurisdiction in the Commission this Court 
lacks jurisdiction to deal with that issue. It should not, 
however, be thought that the Court accepts that a term in the 
terms found in each case can on the evidence before the 
Commission be implied in the contracts of employment 
between the parties. 

The appeals should each be allowed and the decisions in 
each case of the Full Bench and the Commissioner at first 
instance be set aside and each application dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 

Appeal No. 3 of 1993. 

In the matter of appeal numbered 3 of 1993 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 646 
of 1992 and dated 9 February 1993. 

BETWEEN 

Coles Myer Ltd Trading As 
Coles Supermarkets, Appellant 

and 

Kieth Frederick Coppin, Respondent. 

Appeal No. 4 of 1993. 

In the matter of appeal numbered 4 of 1993 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matters Numbered 644 
of 1992 and dated 9 February 1993. 

BETWEEN 

Coles Myer Ltd Trading As 
Coles Supermarkets, Appellant 

and 

Noel William Ryan, Respondent. 

Appeal No. 5 of 1993. 

In the matter of appeal numbered 5 of 1993 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered and 
642 of 1992 dated 9 February 1993. 

BETWEEN 

Coles Myer Ltd Trading As 
Coles Supermarkets, Appellant 

and 

Joyce Sweeting, Respondent. 

BEFORE: 

MR JUSTICE KENNEDY. 
MR JUSTICE ROWLAND. 
MR JUSTICE NICHOLSON. 

9 June 1993. 

Order. 

HAVING heard Mr H J Dixon (of Counsel) and Mr G 
Gishuel (of Counsel) for the appellant and Mr O C Moon 
for the respondent. THE COURT DOTH HEREBY ORDER 
That the appeals be allowed, the decisions in each case of 
the Full Bench and of the Commissioner at first instance be 
set aside, and each application be dismissed. 

(Sgd.) J. G. CARRIGG, 
Clerk of the Court. 
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1458) 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Gail Force Manpower Services Pty Ltd and Gail Sheedy and 
Associates Pty Ltd, Appellants, 

and 
Rhonda Pozzi, Respondent. 

No 1554 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 

2 June 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 19th day of February 1993, and having heard 
Mr H J Dixon (of Counsel) on behalf of the appellants and 
Mr G D McKenzie on behalf of the respondent, and the 
appellants having sought leave of the Full Bench to amend 
the grounds of appeal, and there being no objection to such 
amendments by the respondent, and whereas the Full Bench 
found it necessary to make such orders as were necessary 
for the expeditious and just hearing and determination of the 
matter, it is this day, the 2nd day of June 1993, ordered that 
leave be and is hereby granted to the appellants to amend 
the grounds of appeal, by deleting ground 1, and deleting the 
word "unchallenged" in the second line of ground 3(d). 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

fact, the reasons for decision were handed down on 9 June 
1993. That decision plainly is binding authority on this 
Commission for the proposition that there must be a 
continuation of an industrial relationship between the parties 
to constitute an industrial matter. In particular, "Absent any 
industrial dispute and a claim to reinstate a dismissed 
employer the Commission does not have jurisdiction to deal 
with the common law contract between an ex-employer and 
his ex-employee". That was the situation here. The contract 
of employment had ended and there was no claim for 
reinstatement. 

The Full Bench has, therefore, no jurisdiction to hear this 
matter, nor did the Commission at first instance (see 
Halsbury's Laws of England, Fourth Edition, Volume 10, 
paragraphs 717 and 718, Welsh v. Anderson (1902) 5 
WALR 1 (WA Supreme Court, FC), and Squire v. Rogers 
(1979) 27 ALR 330 at 337 per Deane J as to our duty to 
entertain this point and decide on it). 

We invited submissions from the parties. Both responded 
in writing. Mr Power (of Counsel), for the respondent, 
submitted that there was no jurisdiction at first instance, on 
the authority of Coles Myer Ltd trading as Coles Supermar- 
kets v. Coppin and Others (op cit). 

As we read Dr Keating's submissions, he does not dispute 
that proposition, at least with any vigour. However, he 
requests that we adjourn until the Act is amended to remedy 
the situation. However, we must apply the law as it is, and 
would dismiss the appeal on the basis that the application 
at first instance was incompetent for the reasons we have set 
out above. 

We should add that, were that not the case, we would have 
found merit in a number of Dr Keating's submissions and 
a number of his grounds of appeal. 

We would dismiss the appeal. 
Order accordingly. 

Appearances: The appellant appeared in person. 
Mr A.J. Power (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. Industrial Relations Act 1979. 
Dr Peter Keating 

(Appellant) 
and 

Biotech International Limited 
(Respondent). 

No. 1588 of 1992. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER O.K. SALMON. 
25 June 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an appeal by the abovenamed appellant against 
the decision of the Commission, constituted by a single 
Commissioner. The appeal is properly brought under s.49 
of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act"). 

The decision of a single Commissioner was made on an 
application under s.29(b)(ii) of the Act, whereby the 
appellant claimed certain contractual benefits against the 
respondent, his employer, upon termination of his employ- 
ment. The Commission at first instance, in a decision dated 
24 November 1992, dismissed the application. The appellant 
employee appeals against that decision. 

Some time after we had reserved our decision in this 
matter, the Industrial Appeal Court handed down its 
decision in Coles Myer Ltd trading as Coles Supermarkets 
v. Coppin and Others (Appeal Nos 3, 4 and 5 of 1993). In 

Dr Peter Keating 
(Appellant) 

and 
Biotech International Limited 

(Respondent). 
No. 1588 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER O.K. SALMON. 
25 June 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 16th and 17th days of February 1993, and 
having heard the appellant in person and Mr A.J. Power (of 
Counsel) on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 25th day of June 1993 
wherein it was found that the appeal should be dismissed, 
it is this day, the 25th day of June 1993, ordered that the 
appeal be and is hereby dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Joyce Mary Michael 

and 

Bernard William Ridgeway, David Christopher Nicolson 
and Graham Charles Sylvester 

No. 177 of 1993. 

and 

Dr Shawky Michael 

and 

Bernard William Ridgeway, David Christopher Nicolson 
and Graham Charles Sylvester. 

No. 178 of 1993. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
CHIEF COMMISSIONER W. S. COLEMAN. 

SENIOR COMMISSIONER G. G. HALLIWELL. 

6 July 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

These were two appeals against a decision of the 
Commission, constituted by a single Commissioner, 
wherein it dismissed applications by the appellants which 
claimed contractual benefits, together with declarations that 
they had been unfairly dismissed. 

The grounds of appeal contain relating allegations of 
errors of fact or law which it was not necessary for us to 
consider, having regard to the submission as to lack of 
jurisdiction made by Mr Brickhill (of Counsel) on behalf of 
the respondents in both appeals. The appeals were heard 
together by the Full Bench. 

Firstly, we would observe that it is not at all clear that in 
any of the claims at first instance there was a claim for 
contractual benefits, although that precise matter was not 
before us in the course of the consideration of the question 
of jurisdiction. The words used to describe that head of the 
claim are "against the respondents jointly and severally, 
loss of all industrial and contractual matters". That 
terminology smacks more of a claim for damages. 

We should, however, observe as follows. Firstly, the 
claims were for "unfair dismissal (declaration only) and 
unpaid benefits under employment contract" (see pages 30 
and 37 of the appeal book (hereinafter referred to as 
"AB")). Next, they were amended to claim reinstatement. 
Next, it is quite clear from the evidence before the 
Commission that those claims were abandoned, insofar as 
they related to reinstatement and the declaration only was 
sought. Next, on 30 June 1992 and 2 July 1992 to seek relief 
by way of reinstatement (see page 60 (AB) where the 
Commission sets out these Amended Statements of Claim). 
However, those Amended Statements of Claim were not put 
before the Commission in the course of proceedings, nor 
was there any order that they become properly amended 
statements of claim by order after a hearing of both sides. 
They plainly, therefore, were not properly before the 
Commission. It is clear from statements made to the 
Commission, that as the Commission found (see pages 
60-61 (AB)):— 

"Notwithstanding the foregoing Amended State- 
ments of Claim the applicants do not in fact seek 
reinstatement in employment but a declaration that 
each was unfairly dismissed. Should the Commission 
so declare it is the stated intention of the applicants that 

they will attempt to seek an award of damages from the 
Supreme Court. Orders are sought against the respon- 
dents to remedy the remainder of the claims." 

That intention was plainly stated in the transcript of 
proceedings at first instance by both appellants (see pages 
26, 27, 28, and 149 of the transcript at first instance.) 

On the authority of Coles Myer Ltd trading as Coles 
Supermarkets v. Coppin and Others (Appeal Nos. 3. 4 and 
5 of 1993), this was an application at best seeking 
contractual benefits after the termination of the contract of 
employment without seeking at the same time reinstatement. 
The Commission at first instance plainly, therefore, had no 
jurisdiction, and the submission by Mr Brickhill will be 
upheld. 

As to the right to raise a question of jurisdiction when it 
had not been raised at first instance, it is plain that this can 
be done (and see our discussion of this in SGS Australia Pty 
Ltd v. Taylor (No 35 of 1993) (unreported) delivered on 29 
June 1993, and the authorities therein set out). 

For those reasons, the appeals must be dismissed. 

Appearances: Mrs J. M. Michael on her own behalf and 
Dr S. Michael on his own behalf, as appellants. 

Mr T. H. Brickhill (of Counsel) on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Joyce Mary Michael 

and 

Bernard William Ridgeway, David Christopher Nicolson 
and Graham Charles Sylvester 

No. 177 of 1993. 

and 

Dr Shawky Michael 

and 

Bernard William Ridgeway, David Christopher Nicolson 
and Graham Charles Sylvester. 

No. 178 of 1993. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
CHIEF COMMISSIONER W. S. COLEMAN. 

SENIOR COMMISSIONER G. G. HALLIWELL. 
22 June 1993. 

Order. 

THIS matter having come on for hearing before the Full 
Bench oh the 17th day of June 1993 and the 21st day of June 
1993, and having heard Mrs J M Michael on her own behalf 
and Dr S Michael on his own behalf, as appellants, and Mr 
T H Brickhill (of Counsel) on behalf of the respondents, and 
the Full Bench having determined that its reasons for 
decision will issue at a future date, it is this day, the 22nd 
day of June 1993, ordered that appeal Nos 177 and 178 of 
1993 be and are hereby dismissed 

By the Full Bench. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joyce Mary Michael 

and 
Bernard William Ridgeway, David Christopher Nicolson 

and Graham Charles Sylvester 
No. 177 of 1993. 

and 
Dr Shawky Michael 

and 
Bernard William Ridgeway, David Christopher Nicolson 

and Graham Charles Sylvester. 
No. 178 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER O. K. SALMON. 
6 April 1993. 

Order. 
THESE matters having come on for hearing before the Full 
Bench on the 5th day of April 1993 and having heard Mrs 
J M Michael on her own behalf and Dr S Michael on his own 
behalf, as appellants, and Mr T H Brickhill (of Counsel) on 
behalf of the respondents, and the Full Bench having made 
such orders and given such directions as are necessary or 
expedient for the expeditious and just hearing and determi- 
nation of these matters, it is this day, the 6th day of April 
1993, ordered:— 

That the appellants do file three copies of the agreed 
additions to the appeal book herein and serve a copy 
of the same upon the abovenamed respondents before 
9.30 am on Thesday, the 6th day of April 1993. 

By the Full Bench. 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joyce Mary Michael 

and 
Bernard William Ridgeway, David Christopher Nicolson 

and Graham Charles Sylvester 
No. 177 of 1993. 

and 
Dr Shawky Michael 

and 
Bernard William Ridgeway, David Christopher Nicolson 

and Graham Charles Sylvester. 
No. 178 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER O. K. SALMON. 
6 April 1993. 

Order. 
THESE matters having come on for hearing before the Full 
Bench on the 6th day of April 1993 and having heard Mrs 
J M Michael on her own behalf and Dr S Michael on his own 
behalf, as appellants, and Mr T H Brickhill (of Counsel) on 
behalf of the respondents, and the parties having consented 
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to the appeals being adjourned, it is this day, the 6th day of 
April 1993, ordered that the appeals be and are hereby 
adjourned to 10.30 am on Thursday, the 17th day of June 
1993, Friday, the 18th day of June 1993, and Monday, the 
21st day of June 1993. 

By the Full Bench. 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

SGS Australia Pty Ltd 
(Appellant) 

and 
Trevor Taylor 
(Respondent). 

No. 35 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
29 June 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

The appellant sought to amend the grounds of appeal 
herein by abandoning grounds 1 and 4 and inserting a new 
ground 1 which would read as follows:— 

"The Learned Commissioner: 
1. Erred in law in exercising jurisdiction at first 

instance, alternatively power, to hear and deter- 
mine the matter when: 

(a) the matter was a claim for and on behalf of 
an ex-employee of the Appellant; 

(b) the claim was for compensation or a money 
payment after the termination of employ- 
ment; 

(c) there was no existing award, contractual or 
other entitlement to such compensation or 
money payment; 

(d) in consideration of the matters in (a) to (c) 
above, the matter was not an industrial matter 
and was beyond the jurisdiction, alternatively 
power, of the Commission." 

What was effectively sought to be done by that proposed 
amendment was to raise the question of jurisdiction (or lack 
thereof) as a ground of appeal. It was alleged that the 
question of jurisdiction had not been raised before the 
Commission at first instance, and had, indeed, been, so the 
respondent's submission went, expressly conceded. 

The terms of s.49(4) of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act") are of 
great importance. S.49(4) reads as follows:— 

"An appeal under this section— 
(a) shall be heard and determined on the evidence and 

matters raised in the proceedings before the 
Commission; and 

(b) shall, if brought by a person referred to in 
paragraph (b) of subsection (3), be dismissed 
unless, on the hearing of the appeal, that person 
obtains leave of the Full Bench, 

and, for the purpose of paragraph (a), "proceedings" 
includes any proceedings arising under subsection (3) 
of section 35." 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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The Appellant's Submissions. 

These submissions, summarised, were as follows:— 

(1) S.49(4)(a) does not in any way, nor did Parliament 
intend to usurp the fundamental principle that a 
question of jurisdiction is always at large. In 
particular, we were taken to a passage in 
Halsbury's Laws of England, Fourth Edition, 
Volume 10, paragraph 717, wherein it is said:— 

"It is the duty of an appellate court to 
entertain a plea as to jurisdiction at any stage, 
even if the point was not raised in the court 
below (Chief Kwame Assante v. Chief 
Kwame Tawia [1949] WN 40)." 

(That is a view also taken by the Supreme Court 
of Western Australia in Welsh v. Anderson (1902) 
5 WALR 1 (WA Supreme Court, FC)). 

(2) It was submitted that issues of consent or waiver 
cannot be prayed in aid of an application to amend 
going to jurisdiction because of that principle. We 
were referred to a judgment of the Full Court of 
the Federal Court in Squire v. Rogers (1979) 27 
ALR 330 at 337 where Deane J said:— 

"In so far as those amendments relate to 
the jurisdiction of the court to make any order 
for sale, it is not suggested that the plaintiff 
had refrained from leading any evidence 
which would have been led if the point had 
been taken in the court below and the 
ordinary reluctance of an appellate court to 
permit a point to be raised, for the first time, 
on the actual hearing of an appeal does not 
extend to the case where the point is a bare 
legal point which, if correct, means that the 
court below lacked jurisdiction to make the 
orders which it made." 

That, it was submitted, was the case here. 

(3) Alternatively, the question of jurisdiction to deal 
with payment in lieu of reasonable notice and an 
implied term of reasonable notice was before the 
Commission and had been raised in terms of 
s.49(4)(a) of the Act. In that context, we were 
taken to pages 95-96 of the appeal book (hereinaf- 
ter referred to as "AB"), where Mr Brunner, it 
was submitted, had made remarks which led to the 
Commission saying in its reasons for decision (see 
page 18 (AB)):— 

"Furthermore, it asserted that even if more 
than one month was found reasonable any 
amount ordered for payment to the applicant 
would have to be confined purely to payment 
in lieu of the period of notice. 

Such questions on jurisdiction as were 
raised in this case, and some concerning the 
manner in which the Commission should 
deal with claims for payments in lieu of 
reasonable notice are not, in my opinion, 
different from questions dealt with in my 
decision in Peter Sinclair and The Eagle Pty 
Limited c/- Radio West (72 WAIG 1393). 
Whilst the circumstances of that case and the 
present case are different, in Sinclair's case 
I dealt with the issues of law that are essential 
to fair and proper conclusion in this case and 
I intend to follow most of my earlier 
conclusions on this occasion." 

(4) Next, it was submitted that there was at no time 
any concession as to jurisdiction. Indeed, it was 
submitted that Mr Brunner at page 96 (AB) 
referred to jurisdiction, and the Commission 
treated jurisdiction as being an issue. Hence, there 
was no waiver. 

The Respondent's Responses. 
In response, Mr Lucev (of Counsel) made a number of 

submissions:— 
(1) He submitted that this was not a matter raised 

under s.49(4) of the Act. 
At the outset, the parties proceeded on the basis 

that the jurisdictional issue now raised dealt with 
the Commission's capacity to deal with the 
questions of payment in lieu of notice and which 
was an issue which the parties expressly con- 
sented to. In the end, it was submitted that the 
Commission at first instance did not grant the 
severance payment referred to in ground 11 so that 
jurisdiction was not necessary to be dealt with. 

(2) The appellant, it was submitted, is bound by its 
case at first instance. Because of the appellant's 
conduct throughout the matter, it is either es- 
topped from raising the question of jurisdiction or 
it had waived the right to raise jurisdiction. 

We agree that estoppel and waiver are two 
different things, and that is the force of the 
judgments in Waltons Stores (Interstate) Ltd v. 
Maher and Another (1988) 164 CLR 387. We 
were also taken to Metwally v. University of 
Woollongong (1985) 60 ALR 68, which is 
authority for the proposition that it is only in the 
most exceptional circumstances that a party will 
be permitted to raise a new argument after the case 
has been decided against him when he has failed 
either deliberately or inadvertently to put the 
argument during the hearing. That was not an 
authority apposite to jurisdiction and its manner 
or otherwise. 

(3) Next, it was submitted that there were policy 
reasons why the amendment should not be 
allowed. 

(4) Next, it was submitted that the respondent was 
prejudiced and substantially prejudiced by the 
raising of this new matter at the commencement 
of the appeal. 

The submissions, in substance were as follows. 
FCU v. George Moss Ltd 70 WAIG 3040 was distinguish- 

able on the basis that that was a matter relating to fresh 
evidence. 

As to jurisdiction, we were taken by Mr Lucev to 
Metwally v. University of Woollongong (op cit). That is not 
a case which is directly related to the question of 
jurisdiction, and we have already referred to it to identify 
the proposition for which it is authority. 

We were also taken to a number of authorities which were 
cited to us in support of the proposition that only in the 
clearest case and for the most cogent reasons can a party, 
who has conceded a matter at trial, use that conceded point 
as a basis for overturning the result of trial (see per Barwick 
CJ in Port Jackson Stevedoring Pty Ltd v. Salmond and 
Spraggon (Australia) Pty Ltd (1978) 139 CLR 231 at 241, 
cited by McHugh J in Holcombe and Others v. Coulton and 
Others (1988) 17 NSWLR 71. 

In addition, we were referred to Ketteman and Others v. 
Hansel Properties Ltd and Others [1987] 1 AC 189. 

Next, it was submitted to us that the appellant was either 
estopped or had waived its right to raise the question of 
jurisdiction, and Waltons Stores (Interstate) Ltd v. Maher 
and Another (op cit) and Commonwealth v. Verwayen 
(1990) 170 CLR 394 are authorities for the proposition that 
estoppel and waiver are two different matters. 

It followed on the submission that the conduct of the 
appellant before the Commission at first instance would 
have been regarded by a reasonable person as enabling the 
appellant to pursue a claim for denied contractual benefits 
without further objection as to the question of payment in 
lieu of notice or without further objection as to the correct 
forum in which the claim should be made. 

The crux of the matter was that the appellant had a right 
to raise the issue of the Commission's jurisdiction, the 
appellant's agent being aware of the decisions in RRIA v. 
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ADSTE 68 WAIG 11 (Pepler's Case) and Kounis Metal 
Industries Pty Ltd v. TWU 73 WAIG 14. That not having 
been raised there was a waiver. 

As a matter of policy, too, it was submitted that the 
amendment should not be allowed so as not to permit the 
matter to be relitigated, and we were taken to Ketteman and 
Others v. Hansel Properties Ltd and Others (op cit) and 
Bomanite Pty Ltd and Others v. Slatex Corp Aust Pty Ltd 
and Others (1991) 104 ALR 165 at 177. 

Mr Kenner in reply took us to Halsbury's Laws of 
England, Fourth Edition, Volume 10, paragraph 717, to 
which we have already referred. 

Conclusions. 
In our opinion, there could not be waiver of jurisdiction. 

It is trite law that jurisdiction cannot be conferred on a court 
when it does not have it. Indeed, jurisdiction cannot be given 
by consent, and however wrong it may be in a party to 
proceed with the knowledge of want of jurisdiction in the 
court and to take advantage of the judgment, the court is 
bound to hold that there was no jurisdiction (see Welsh v. 
Anderson (op cit)). 

In our opinion, therefore, questions of policy, waiver or 
estoppel are not material to the question in this matter. It is 
the duty of an appellate court to entertain a plea as to 
jurisdiction at any stage, even if the point was not raised in 
the court below (see Chief Kwamc Assante v. Chief Kwame 
Tawia [1949] WN 40). We think that the law is well summed 
up in Halsbury's Laws of England, Fourth Edition, Volume 
10, paragraph 718, which reads:— 

"Where, by reason of any limitation imposed by 
statute, charter or commission, a court is without 
jurisdiction to entertain any particular action or matter, 
neither the acquiescence nor the express consent of the 
parties can confer jurisdiction upon the court, nor can 
consent give a court jurisdiction if a condition which 
goes to the jurisdiction has not been performed or 
fulfilled. Where the court has jurisdiction over the 
particular subject matter of the action or the particular 
parties and the only objection is whether, in the 
circumstances of the case, the court ought to exercise 
jurisdiction, the parties may agree to give jurisdiction 
in their particular case; or a defendant by entering an 
appearance without protest, or by taking any steps in 
the action, may waive his right to object to the court 
taking cognisance of the proceedings. No appearance 
or answer, however, can give jurisdiction to a limited 
court, nor can a private individual impose on a judge 
the jurisdiction or duty to adjudicate on a matter. A 
statute limiting the jurisdiction of a court may contain 
provisions enabling the parties to extend the jurisdic- 
tion by consent but an appellate court cannot reverse 
a decision by consent." 

(See also the authorities cited, in some numbers, in 
relation to that paragraph in Halsbury's Laws of England, 
Fourth Edition, Volume 10, Squire v. Rogers (op cit) and 
Welsh v. Anderson (op cit)). 

For those reasons, the amendment sought to be made 
should be allowed. 

It is a matter of some regret that where points of 
jurisdiction such as this are not taken at first instance when 
they should be taken, the "innocent" party cannot be 
compensated in costs by the Full Bench. However, we have 
power to allow the amendment, and, indeed, are bound to 
on the authorities cited. 

Appearances: Mr SJ. Kenner (of Counsel) on behalf of 
the appellant. 

Mr A.D. Lucev (of Counsel) and with him Mr N.M. Kee 
on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

SGS Australia Pty Ltd 
(Appellant) 

and 

Trevor Taylor 
(Respondent). 

No. 35 of 1993. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 

29 June 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 19th day of March 1993, and having heard Mr 
SJ. Kenner (of Counsel) on behalf of the appellant and Mr 
A.D. Lucev (of Counsel) and with him Mr N.M. Kee (of 
Counsel) on behalf of the respondent, and the appellant 
having sought leave of the Full Bench to amend the grounds 
of appeal by abandoning grounds 1 and 4 and inserting a new 
ground 1, and the respondent having objected to the 
insertion of a new ground 1, and the Full Bench having 
reserved its decision on the matter, and reasons for decision 
being delivered on the 29th day of June 1993 wherein it was 
found that the amendment sought should be allowed, it is 
this day, the 29th day of June 1993, ordered as follows:— 

(1) That leave be and is hereby granted to the 
appellant to amend the grounds of appeal by 
abandoning grounds 1 and 4. 

(2) That leave be and is hereby granted to the 
appellant to insert a new ground 1 which reads as 
follows:— 

"The Learned Commissioner: 

1. Erred in law in exercising jurisdiction at first 
instance, alternatively power, to hear and 
determine the matter when: 

(a) the matter was a claim for and on behalf 
of an ex-employee of the Appellant; 

(b) the claim was for compensation or a 
money payment after the termination of 
employment; 

(c) there was no existing award, contractual 
or other entitlement to such compensa- 
tion or money payment; 

(d) in consideration of the matters in (a) to 
(c) above, the matter was not an 
industrial matter and was beyond the 
jurisdiction, alternatively power, of the 
Commission." 

By the Full Bench, 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 
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FULL BENCH— 
Proceedings for enforcement 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Registrar 

(Applicant) 
and 

Glenn William Ferguson 
(Respondent) 

No. 1569 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
CHIEF COMMISSIONER W. S. COLEMAN 

COMMISSIONER J. F. GREGOR. 
2 June 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an application by the Registrar of the Western 
Australian Industrial Relations Commission, pursuant to 
s.84A of Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), seeking the enforce- 
ment of a direction of the Commission, constituted by a 
single Commissioner, made on 26 November 1992 pursuant 
to s.44(3) of the Act. The direction by the Commission was 
in the form of a summons to attend a conference on Friday, 
27 November 1992 at 10.30 am. 

S.44(3) requires that any person so summoned to a 
compulsory conference before the Commission shall, except 
for good cause, proof of which is on that person, attend the 
conference at the time and place specified in the summons 
and continue his attendance thereat as directed by the 
Commission. 

The evidence in this matter was as follows. On 25 
November 1992, the Western Australian Meat Commission 
filed an application, No C 682 of 1992, for an urgent 
conference pursuant to s.44 of the Act (see exhibit 1, 
application file No C 682 of 1992). 

The evidence of Mrs June Edwards, Associate to the 
Senior Commissioner, was as follows. 

Upon receipt of the application she contacted Mr Demir 
Kucan from the Department of Productivity and Labour 
Relations, who was representing the Western Australian 
Meat Commission, to attempt to list the matter, and he 
requested that the matter be listed urgently on Friday, 27 
November 1992. 

She then contacted the Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, West 
Australian Branch (hereinafter referred to as "the AMIEU") 
and they claimed that no one was available for Friday, 27 
November 1992 and were not available until the following 
Tbesday, 1 December 1992. Mrs Edwards consulted with 
the Senior Commissioner and he instructed her to issue a 
summons to the Secretary of the union who is and was, at 
all material times, the abovenamed respondent, Glenn 
William Ferguson. Mrs Edwards prepared the summons and 
faxed the summons to the union Secretary at the union 
office, and a transmission report was received indicating that 
the summons had been faxed and received (see exhibit 1). 
She clearly summoned the Secretary to attend a conference 
on 27 November 1992 at 10.30 am. 

Mrs Edwards told the Full Bench that she received a 
telephone call from the respondent to say that he was not 
able to attend a conference the following day and neither 
was anyone else in the union office available the following 
day, and that no-one was able to attend until the following 
Tbesday, because the office would be closed on Monday, 30 
November 1992. According to Mrs Edwards' evidence she 
informed the respondent that the summons still stood, and 
that the Western Australian Meat Commission was insistent 
that the conference go ahead because there was threat of 

industrial action to take place on the Tuesday over the matter 
that was in dispute. 

Mrs Edwards' evidence was that on 26 November 1992 
a letter was received from the respondent to the Senior 
Commissioner giving reasons why they were unable to 
attend and giving apologies for non-attendance (see exhibit 
1). 

Mr Maguire for the respondent told the Full Bench that 
there was no dispute with Mrs Edwards' evidence relating 
to telephoning the respondent regarding availability ^ to 
attend a conference and the evidence relating to the faxing 
of the summons. The respondent's submission from the bar 
table was that the fax was received by the union at 11.40 am 
on 26 November 1992. However, it was not sighted by the 
respondent until very much later in the day, so the 
submission went. The conference was listed for the very 
next day and there was insufficient time for the union to 
re-arrange its schedule, and all qualified officials were 
attending to serious industrial matters, he submitted. 

It was not disputed that the summons was not complied 
with. It was submitted that there was good cause for not 
doing so as expressed in the letter of 26 November 1992 
(exhibit 1). 

It was further submitted that the conference was, in fact, 
reconvened with the minimum of delay on 1 December 1992 
with Mr Maguire in attendance on behalf of the union. 

Conclusions. 
What occurred on the evidence was this. The abovenamed 

respondent was summoned by the Commission under s.44 
of the Act to attend a conference. He was the Secretary of 
an industrial organisation registered under the Act, the 
AMIEU. There were other officials and/or organisers 
employed. 

The Secretary's explanation given in the letter (exhibit 1) 
dated 26 November 1992 was that he and other officials 
and/or organisers were attending to other matters on 27 
November 1992. One was said to be before the Full Bench 
on an appeal. Mr Maguire was said to be attending meetings 
at Spearwood to attempt to effect a return to work. Mr 
Ferguson proposed to attend to industrial action at Waroona, 
and Mr Harris was said to be "attending to proposed 
industrial action". 

The fact of the matter was that this conference was called 
in relation to industrial action. No good reason was 
advanced as to why it was not possible to attend to the other 
matters at other times on 27 November 1992. 

In any event, the Commission was summoning the 
Secretary to attend and he was bound to attend. 

The existence of other matters of the type described was 
no good cause for failing to attend, even if Mr Ferguson's 
schedule were not otherwise adjustable. "Good cause" is 
a phrase difficult to define (see the cases set out in 
Butterworth and Co, Words and Phrases Judicially Defined, 
Volume 2, pages 411-413). 

However, if one says that good cause is a cause which in 
the context of the power to summons conferred on the 
Commission a reasonable man might consider good (see for 
assistance R v. Spencer (1863) 3 F & F 857 per Martin B 
at pages 857-858), then the reason for absence was not a 
good cause. 

In any event, we have some difficulty with the concept 
of explaining the phrase "good cause" in s.44 of the Act. 
In this case, having regard to the duty to comply with the 
summons and the onus on the respondent to prove good 
cause, no good cause was proven. There was nothing which 
constituted a good cause for failing to attend in answer to 
the summons. Indeed, it might be said, applying the 
direction in Graham v. Voigt 95 FLR 146, that the facts here 
demonstrate no good cause. 

Further, if one applies the definition from Black's Law 
Dictionary (6th Edition), then there was no substantial 
reason amounting in law to a legal excuse for failing to 
perform an act as required by law. 

The Full Bench is satisfied that the respondent, Glenn 
William Ferguson, failed, to attend a conference without 
good cause contrary to s.44(3) of the Act. 
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Submissions were then made as to what course the Full 
Bench should take under s.84A(5) of the Act. 

Ms Prickett (of Counsel) for the applicant submitted that 
a fine would be appropriate rather than an undertaking or 
caution, because the respondent was the secretary of the 
union and as an official in an organisation he knew his 
obligations and chose to ignore them, and that he had 
accepted that the summons had issued but had advised that 
he was unable to attend. It was further submitted that the fine 
should be more than $400, Ms Prickett submitted. 

Mr Maguire for the respondent submitted that there were 
extreme mitigating circumstances. The workers were not on 
strike and the application was to prevent action taking place 
at some subsequent date, whereas industrial action else- 
where had taken place where workers had walked off jobs 
in other places, and Mr Ferguson was therefore in a situation 
with not having enough people to attend to all industrial 
matters. 

It was submitted that there was very good cause for the 
respondent not to attend. The respondent was not refusing 
to go to that conference. He had spoken to Mrs Edwards and 
informed her of the circumstances and he offered to attend 
on an alternative date. 

it was further submitted that the respondent was prepared 
to give an undertaking to the Full Bench that the respondent 
would comply with all summonses and orders of the 
Commission issued in future. 

There was no previous record of any contravention or 
failure to comply on the part of the respondent with any 
orders, directions, etc, of the Commission. 

Some courtesy was extended to the Commission, at least, 
by writing a letter of apology, but that is in mitigation only. 

Shortly after, another conference was attended by Mr 
Maguire as representative of the respondent. 

Those matters persuaded us to accept the undertaking 
given us, pursuant to s.84A(5)(a)(i), and we made orders 
accordingly. 

Appearances: Ms J K Prickett (of Counsel) on behalf of 
the applicant. 

Mr G Maguire on behalf of the respondent. 
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(2) That the Full Bench accepts, pursuant to 
s.84A(5)(a)(i) of the Act, an undertaking by the 
said respondent that henceforth he would attend 
any future conference' to which he might be 
summoned, pursuant to the provisions of the said 
Act, and comply with all or any orders, directions, 
or declarations given or made in future by the 
Commission. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Registrar 

and 
Glen William Ferguson. 

No. 1569 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
COMMISSIONER O. K. SALMON 
COMMISSIONER J. F. GREGOR. 

22 March 1993. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 22nd day of March 1993, and the 
respondent having by letter dated the 15th day of March 
1993 sought leave to have the matter adjourned, and the 
applicant having consented in writing by letter dated the 
16th day of March 1993 to the adjournment, and the said 
letters having been Filed herein, it is this day, the 22nd day 
of March 1993, ordered by consent that application No 1569 
of 1992 be and is hereby adjourned to 10.30 am on Friday, 
the 14th day of May 1993. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Registrar 

and 
Glenn William Ferguson. 

No. 1569 of 1992. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
CHIEF COMMISSIONER W. S. COLEMAN 

COMMISSIONER J. F. GREGOR. 
14 May 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 14th day of May 1993, and having heard Ms 
J K Prickett (of Counsel) on behalf of the applicant and Mr 
G Maguire on behalf of the respondent, and the Full Bench 
having determined that its reasons for decision will issue at 
a future date, it is this day, the 14th day of May 1993, 
ordered and declared as follows:— 

(1) That the respondent having been summoned by a 
summons issued pursuant to s.44(3) of the 
Industrial Relations Act 1979 (as amended) ("the 
Act"), and having failed to attend a conference in 
application No C 682 of 1992 before Senior 
Commissioner Halliwell on the 27th day of 
November 1992 at 10.30 am in answer to such 
summons, the Full Bench was satisfied that it had 
been proven that the respondent had contravened 
or failed to comply with the said s.44, a section 
of the Act. 

FULL BENCH—UNIONS— 

Application for Alteration 

Of RuleS- 

Editor's Note: Previous Reasons for Decision and Orders 
published at (73 WAIG 563, 1232 and 1471) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by The Federated Miscellaneous Workers' 

Union of Australia, WA Branch. 
No 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

25 June 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

Mr Le Miere (of Counsel) sought leave of the Full Bench 
to amend the application herein to effect an agreement 
reached between the applicant and the Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch (hereinafter referred to as "the TWU"). 

The TWU filed a notice of objection on 17 November 
1992. The hearing and determination of the question of the 



right to object by the TWU was adjourned sine die by order 
of the Full Bench on 14 December 1992. 

The amendment, pursuant to s.58(3) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), sought to add a proviso after paragraph (f) of 
Schedule "A" to the application herein. That proviso, 
formal parts omitted, reads as follows:— 

"Provided that no person shall be eligible to become 
a member of the union pursuant to this rule who is 
employed as a chauffeur, bus driver, or whose major 
and substantial employment is the driving of or loading 
of motor vehicles (including mobile food vending 
vans)." 

Subsequently, upon the granting of this amendment, leave 
was granted to the TWU to withdraw its notice of objection. 

Authority to Appear for LTU and Notice of Objection. 
We then heard submissions on the issue of the validity of 

the notice of objection filed by the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers (hereinafter referred 
to as "the LTU"), and the authority of Mr Nisbet QC and 
those instructing him to represent the LTU. 

Mr Le Miere for the applicant informed the Full Bench 
that it was the applicant's position, and a position which was 
still maintained by the applicant, that Mr Nisbet and those 
instructing him had no authority to represent the LTU, and 
that that position was confirmed by and flowed from the 
President's decision in application No 1053 of 1991 and 
related matters (see Drake and Others v. Carter and Others 
73 WAIG 254). 

It was further submitted that the applicant did not wish 
to make any application or submission to the Full Bench, 
and would leave it as a matter for the Full Bench to 
determine in the exercise of the Full Bench's discretion 
whether or not Mr Nisbet should be given leave to appear 
for the LTU. It was submitted that the Full Bench has a 
discretion whether or not to give leave to a legal practitioner 
to appear for a party, and the power to determine whether 
or not a person appearing before it has the requisite authority 
to appear for that party. The applicant, it was submitted, 
takes the position that the LTU has lodged a valid objection, 
and if it appears or seeks to appear before the Full Bench 
it has sufficient interest to be an objector. The applicant's 
objection, Mr Le Miere submitted, relates to the authority 
of Mr Nisbet and his instructing solicitors and those 
instructing him to give instructions on behalf of the LTU. 

It was submitted, too, by Mr Nisbet that the objection by 
the applicant was two-fold. Firstly, the appointment of Mr 
Johnston as Acting Secretary was invalid and without 
authority of the Committee of Management of the LTU, and 
his position was such as if a stranger filed the notice of 
objection. Secondly, there was no authority given by the 
Committee of Management to object. 

Mr Nisbet referred us to a decision of the Industrial 
Appeal Court in IAC 2 of 1992 delivered on 20 October 
1992 (see Carter v. Drake 72 WAIG 2742), an appeal against 
the decision of the President in application No 1053 of 1991 
and related matters (Drake and Others v. Carter and Others 
(op cit)) made on 4 February 1992 which voided a number 
of resolutions of the Committee of Management by which, 
in particular, and relevantly to this matter, so Mr Nisbet 
submitted, Mr Johnston purported to act as Acting Secretary. 
The Industrial Appeal Court's decision in IAC 2 of 1992 had 
the effect, in broad terms, of restoring the prima facie 
validity of those resolutions, Mr Nisbet submitted. In other 
words, Mr Johnston's appointment as Acting Secretary was 
valid, as was the appointment of Messrs Rattigan and Fiocco 
as solicitors for the LTU, so the submission went. 

It was further submitted that while IAC 2 of 1992 awaited 
decision, the President continued to hear and determine 
application No 1053 of 1991 and related matters. Applica- 
tion No 1053 of 1991 and related matters, it was submitted, 
challenged a number of decisions of the Committee of 
Management, including all of the decisions taken at the 
meeting of 20 June 1991, a meeting which was ordered by 

the President in his order of 13 June 1991 in application No 
2094 of 1990. 

It was further submitted that the President's decision in 
application No 1053 of 1991 and related matters, delivered 
on 23 December 1992, upheld the validity of all of the 
resolutions passed on 20 June 1991, and also dealt with the 
validity of other resolutions made at subsequent meetings. 

Mr Nisbet tendered a copy of the minutes of a meeting 
of the Committee of Management of the LTU held on 3 
November 1992 (exhibit 9). This meeting occurred after the 
President had reserved his decision in application No 1053 
of 1991 and related matters. The business that was 
transacted at this meeting did not fall within the compass 
of the matters determined in application No 1053 of 1991 
and related matters, it was submitted. 

It was further submitted that in the absence of any 
challenge to the validity by any person entitled to challenge 
under s.66 of the Act, the business transacted at the meeting 
of 3 November 1992, for the purposes of the matter herein, 
is valid. 

Mr Nisbet took us to a resolution on page 8 of the minutes 
(exhibit 9):— 

"Moved N. Onofaro and seconded N. Webb that the 
Acting Secretary instruct the Union Solicitors to object 
on our behalf to the rule changes as applied for by the 
Misco's to incorporate our membership constitution 
into their rules and change their name application 
1133/92." 

Mr Nisbet submitted, and it was not in dispute, that the 
application referred to in the above resolution was No 1167 
of 1992 and not No 1133 of 1992. 

Exhibit 10 is a copy of the registered rules of the LTU. 
Mr Nisbet took us to rule 4. Constitution and to the 
Amended Schedule A to the application herein. He 
submitted that exhibit 10, rule 4, sub-rule (a), provides for 
hotels, motels, etc, and that rule 4, sub-rule (b) of exhibit 
10 refers to clubs, cabarets and casinos. He then took us to 
sub-rule (c) of the proposed rule change of the applicant and 
submitted that it was hard to discern any difference between 
what is proposed by the rule changes and exhibit 10. 

It was further submitted also that the expanded wording 
of rule 4(7)(d) of the proposed application capture what is, 
in effect, the essence of the remaining part of rule 4(c) of 
exhibit 10, and that the addition of a new rule 4(7)(e) dealing 
with cleaners and that rule 4(7)(f) of the application to 
amend is a direct take out of rule 4(d) of exhibit 10. 

He therefore submitted that Messrs Fiocco Rattigan, his 
instructing solicitors, were at least, prima facie, entitled to 
instruct him, having gained their authority from two or more 
resolutions of the Committee of Management of the LTU 
and from a resolution of 20 June 1991, which was upheld 
by the President in application No 1053 of 1991 and related 
matters. 

Mr Nisbet submitted that where the President's decision 
in application No 1053 of 1991 and related matters struck 
down the appointment of Mr Johnston as Acting Secretary 
of the LTU, and which is the subject of IAC 2 of 1993, then 
the effect of regulation 6 of the Industrial Arbitration Act 
(Western Australian Industrial Appeal Court) Regulations 
1980 suspends that decision until the decision of IAC 2 of 
1993 is known and restores the prima facie position which 
was given validity by the Industrial Appeal Court in IAC 2 
of 1992. In other words, that order is stayed. 

It was further submitted that the effect of this application 
by the applicant was a takeover operation or an attempt to 
take over the membership of the LTU. It was Mr Nisbet's 
submission, therefore, that if he and Mr Fiocco (of Counsel) 
were not given the right to represent the LTU in this matter, 
which would have important ramifications for all of the 
members of the LTU, then who would protect the members' 
interests? He submitted that there was no one else present 
to intervene on the LTU's behalf. Mrs Drake, the lawful 
Secretary of the LTU properly elected, was not present 
before the Full Bench to do so he submitted. 

Mr Le Miere made submissions to the Full Bench on the 
effect of regulation 6 of the Industrial Arbitration Act 
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(Western Australian Industrial Appeal Court) Regulations 
1980, and, in particular, if the Full Bench has ever made any 
decision as to the effect of regulation 6. Regulation 6 
provides:— 

"The institution of an appeal under these regulations 
shall operate as a stay of proceedings on the judgment 
or order the subject of appeal, but any judge of the 
Court may on application made to him in Chambers by 
any party to the appeal, direct that the proceedings shall 
not be so stayed." 

Next, what Mr Le Miere raised was does that provide that 
the decision under appeal has no effect, or does it provide 
that any proceedings on the judgement (that is some 
enforcement or other proceedings taken on the judgement 
or order) shall be stayed? He then submitted that if it was 
the latter, then regulation 6 does not have the effect, or 
provide that the decision is of no effect, by reason only of 
an appeal having been instituted. 

We now consider regulation 6. If its words are taken 
literally, Mr Le Miere submitted, then the regulation only 
operates as a stay of proceedings on the judgment. Then the 
decision in application No. 1053 of 1991 and related matters 
has no effect and Mr Johnston's status as Acting Secretary 
and his authority to authorise the notice of objection herein 
were as described in application No 1053 of 1991 and 
related matters. That is he was not validly appointed, and 
the signing of the notice of objection could not be a valid 
act. In our opinion, regulation 6 must be read first according 
to its plain words. The regulation provides that an appeal 
shall operate as a stay of proceedings on the judgment or 
order the subject of appeal. 

Walsh J in Carter v. Drake and Another 72 WAIG 979 
(IAC 2 of 1992), delivered on 17 March 1992, did not 
consider this point directly. Rowland J in Carter and Others 
v. Green and Others 72 WAIG 210 (1AC 1 of 1992), 
delivered on 4 February 1992, said:— 

"Because of the operation of reg 6 of the Regula- 
tions of the Industrial Appeal Court there is a stay of 
execution once an appeal against the order in issue has 
been properly instituted." 

That means, of course, that an order, the subject of appeal, 
cannot be enforced. If it cannot be enforced, then it remains 
as a valid order, but it can have no effect, because it is not 
enforceable. As a practical matter then, if the orders in 
application No 1053 of 1991 and related matters can be 
enforced, because there is no direction that the stay not 
operate (to paraphrase), then an order, (which must include 
a declaration for the purposes of the regulation), to the effect 
that Mr Johnston's appointment as Acting Secretary was 
invalid cannot operate because it cannot be enforced, or in 
the words of the regulation, because there is "a stay of 
proceedings on the ... order". 

As we have said, the order remains valid, but cannot be 
enforced. Therefore, there is no order which can, at this time, 
be said to operate preventing the objection being treated as 
valid. 

What occurs in the Industrial Appeal Court will, it is trite 
to say, be vital. 

It was our unanimous decision that on what had been put 
before us we were persuaded that the operation of regulation 
6 enabled us to hear the objection filed herein on behalf of 
the LTD. We gave leave to Mr Nisbet and Mr Fiocco to 
appear on behalf of the objector LTU. However, should 
circumstances change, either in matters of fact or because 
the appeal to the Industrial Appeal Court in I AC 2 of 1993 
has teen completed, then this matter could be raised before 
us again either by the parties or even upon our own motion. 

Application for Further and Better Particulars. 
We heard submissions from the bar table on an 

application by the applicant for further and better particu- 
lars. The purpose of the particulars was, so it was submitted 
by Mr Le Miere, to enable the applicant to know the case 
it has to meet. 

Mr Blyth, who appeared on behalf of the employer 
objectors, made submissions against the application on the 
following basis. Firstly, because of the lateness with which 

the application for the particulars had been filed, and, 
secondly, to comply with the request would require that the 
objectors and the associations which he represented would 
require a further one to two weeks to provide all the detailed 
information which was now being sought. 

He further submitted that affidavits that had been filed on 
behalf of the objectors were detailed and provide sufficient 
for the applicant to determine the case that is likely to be 
brought by the employer objectors against the applicant. 

Mr Nisbet submitted that their objection to this applica- 
tion was twofold. Firstly, by providing the particulars in 
1(b), there would be sufficient identification of the 
particulars sought in 1(a) and (c), and that 1(a) is further 
objected to on the basis that it is oppressive. 

Mr Nisbet further submitted that there were authorities 
where particulars will not be ordered where the work done 
to provide them is out of all proportion to the benefit 
obtained. Secondly, he submitted that the provisions of the 
particulars at this stage of the proceedings will tend to defeat 
or delay the fair hearing of the action. The objection to the 
other particulars sought, as submitted by Mr Nisbet and 
summarised, were that they were vague, oppressive, 
unnecessary, required the objector to make a determination 
of relevance, calls for an opinion on a matter of law, and 
would require additional time to provide the particulars. 

We then heard submissions for an adjournment to enable 
the particulars to be filed. We then ruled that the proceedings 
be adjourned and ordered that the objectors file and serve 
particulars by 1.00 pm on Wednesday, 21 April 1993, save 
and except in the case of the LTU, paragraphs 2.1 and 2.3 
of the applicant's request for particulars, and that the 
employer objectors file and serve further and better 
particulars, save and except for paragraph 5.1(a). We also 
ordered that the matter te adjourned to Friday, 23 April 
1993. 

Retail Employers. 
Upon resumption of this matter. Mr Blyth on behalf of the 

retail employers. Coles Fossey, Myer Stores WA Ltd and 
K-Mart Australia Ltd, sought leave of the Full Bench to 
withdraw from the proceedings herein as a result of an 
agreement reached between the applicant and the above- 
named retail employers. Leave was subsequently granted. 

Appeal to the Industrial Appeal Court. 
Upon resumption of this matter on 27 April 1993, Mr 

Nisbet made submissions in relation to an appeal to be 
instituted against the Full Bench's decision that it had 
jurisdiction in this matter. 

We heard submissions by Mr Nisbet that the effect of 
regulation 6 of the Industrial Arbitration Act (Western 
Australian Industrial Appeal Court) Regulations 1980 was 
mandatory and would bring these proceedings to a close pro 
tern. 

Mr Le Miere for the applicant submitted that the notice 
of appeal which had been filed was of no effect because the 
appeal was incompetent, because there was not yet a 
decision to appeal against, and he made submissions in 
relation to s.35 and s.36 of the Act. He made submissions 
on whether the filing of a notice of appeal which is 
incompetent attracts die provisions of regulation 6. He 
further submitted that a stay operates upon the institution of 
an appeal and where an appeal is incompetent then there is 
no appeal. Upon a question by the Full Bench in relation to 
a decision issuing, Mr Le Miere submitted that that matter 
sought to te appealed against is not a decision for the 
purposes of s.90 of the Act, and we heard submissions in 
relation to s.7 of the Act, and the intention of s.90. 

The Full Bench then raised the question that if a notice 
of appeal is lodged, is it not fair to say that the only body 
which can say that the appeal is incompetent is the body 
before whom it is lodged, namely the Industrial Appeal 
Court? In reply Mr Le Miere submitted that it was for the 
Full Bench to determine whether or not what has been done 
amounted to a competent appeal. Mr Le Miere submitted 
that it was for the Full Bench to determine because the Full 
Bench was being asked to cease hearing the matter before 
it because an appeal has been instituted. He further 
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submitted that the appeal was incompetent because the 
objector is not a party who may institute an appeal and made 
submissions in relation to S.29B of the Act. 

Mr Nisbet in reply made submissions in relation to s.35 
of the Act, the effect of regulation 6 of the Industrial 
Arbitration Act (Western Australian Industrial Appeal 
Court) Regulations 1980 and s.7 of the Act, and on the status 
of interveners and objectors, and summed up his argument 
by submitting that it was not within the purview of the Full 
Bench to decide who the Industrial Appeal Court will hear 
as an appellant and who it will not, and that any issues raised 
as to the validity of the appeal by reasons of the status of 
the proposed appellant would be for the Industrial Appeal 
Court to determine. 

Although the notice of appeal can clearly be said to relate 
to a decision which does not exist, it is not for us but for 
the Industrial Appeal Court to say whether an appeal has 
been properly instituted or not. Regulation 6 of the Industrial 
Arbitration Act (Western Australian Industrial Appeal 
Court) Regulations 1980, until then, must be said to operate. 

Appearances: Mr R.L. Le Miere (of Counsel) and with 
him Mr B.L. Tee (of Counsel) on behalf of the applicant. 

Mr G. BIyth on behalf of the Western Australian Hotels 
and Hospitality Association Inc, Fremantle Sailing Club 
(Inc), Olimpos Pty Ltd trading as Hyatt Regency Perth, 
Bailingarry Pty Ltd trading as Subiaco Hotel, Burswood 
Resort (Management) Ltd trading as Burswood Resort 
Casino, the Restaurant and Caterers Association of Western 
Australia Inc, Spotless Catering Services Ltd trading as 
Nationwide Food Services, and Beeches Restaurant Pty Ltd 
trading as Sails Restaurant, as objectors. 

Mr P.M. Nisbet QC and with him Mr J.G.M. Fiocco (of 
Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, as objectors. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch. 

No. 1167 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER R.N. GEORGE. 

20 April 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 19th day of April 1993, and the Full Bench 
having heard Mr R.L. Le Miere (of Counsel) and with him 
Mr B.L. Tee (of Counsel) on behalf of the applicant, Mr 
M.D. Cuomo (of Counsel) on behalf of the Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch, Mr G. Blythe on behalf of the 
Western Australian Hotels and Hospitality Association Inc, 
Fremantle Sailing Club (Inc), Olimpos Pty Ltd trading as 
Hyatt Regency Perth, Bailingarry Pty Ltd trading as Subiaco 
Hotel, Burswood Resort (Management) Ltd trading as 
Burswood Resort Casino, the Restaurant and Caterers 
Association of Western Australia Inc, Spotless Catering 
Services Ltd trading as Nationwide Food Services, Beeches 
Restaurant Pty Ltd trading as Sails Restaurant, and as agent 
on behalf of K-Mart Australia Ltd trading as the Metro- 
Maddington Shopping Centre, Fossey Australia Ltd trading 
as Coles Variety, and Myer Stores (WA) Ltd, as objectors, 
and Mr P.M. Nisbet (of Counsel) and with him Mr J.G.M. 
Fiocco (of Counsel) on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 

Australian Branch, Union of Workers seeking leave to 
object pursuant to s.55(2)(c) of the Industrial Relations Act 
1979 (as amended) ("the Act"), and the Full Bench having 
determined that its reasons for decision will issue at a future 
date, it is this day, the 20th day of April 1993, ordered as 
follows:— 

(1) That the applicant be and is hereby granted leave 
to amend Schedule "A" to the Notice of 
Application by adding after paragraph (f) the 
following paragraph 

"Provided that no person shall be eligible 
to become a member of the union pursuant 
to this rule who is employed as a chauffeur, 
bus driver, or whose major and substantial 
employment is the driving of or loading of 
motor vehicles (including mobile food vend- 
ing vans)." 

(2) That leave be and is hereby granted to the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch to 
withdraw their notice of objection filed on the 
17th day of November 1992. 

(3) (a) That the application for leave to object filed 
herein on the 17th day of November 1992 on 
behalf of the Federated Liquor and Allied 
industries Employees' Union of Australia, 
Western Australian Branch. Union of Work- 
ers ("the LTU") be and is hereby granted, 
the Full Bench being satisfied that the said 
objector has sufficient interest in accordance 
with s.55(2)(c) of the Act. 

(b) That there be liberty to the applicant or the 
said LTU to raise this question again should 
circumstances change. 

(4) That leave be and is hereby granted to Mr P.M. 
Nisbet (of Counsel) and with him Mr J.G.M. 
Fiocco (of Counsel) to be appear on behalf the 
objector, the LTU. 

(5) That the said LTU do file and serve further and 
better particulars as requested by the applicant 
herein by 1.00 pm on Wednesday, the 21st day of 
April 1993, save and except for paragraphs 2.1 and 
2.3 of the applicant's said request for particulars 
filed on the 8th day of April 1993, and filed herein. 

(6) That the Western Australian Hotels and Hospital- 
ity Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, 
Bailingarry Pty Ltd trading as Subiaco Hotel, 
Burswood Resort (Management) Ltd trading as 
Burswood Resort Casino, Restaurant and Caterers 
Association of Western Australia Inc, Spotless 
Catering Services Ltd trading as Nationwide Food 
Services, Beeches Restaurant Pty Ltd trading as 
Sails Restaurant, K-Mart Australia Ltd trading as 
the Metro-Maddington Shopping Centre, Fossey 
Australia Ltd trading as Coles Variety, and Myer 
Stores (WA) Ltd do file and serve further and 
better particulars as requested by the applicant 
herein by 1.00 pm on Wednesday, the 21st day of 
April 1993, save and except for paragraph 5.1(a) 
of the applicant's said request for particulars filed 
on the 8th day of April 1993, and filed herein. 

(7) That this matter be adjourned for further hearing 
and determination to 10.00 am on Friday, the 23rd 
day of April 1993. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch. 

No. 1167 of 1992. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 

COMMISSIONER R.N. GEORGE. 

27 April 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 23rd day of April 1993, and the Full Bench 
having heard Mr R.L. Le Miere (of Counsel) and with him 
Mr B.L. Tee (of Counsel) on behalf of the applicant, Mr G. 
Blyth on behalf of the Western Australian Hotels and 
Hospitality Association Inc, Fremantle Sailing Club (Inc), 
Olimpos Pty Ltd trading as Hyatt Regency Perth, Ballin- 
garry Pty Ltd trading as Subiaco Hotel, Burswood Resort 
(Management) Ltd trading as Burswood Resort Casino, the 
Restaurant and Caterers Association of Western Australia 
Inc, Spotless Catering Services Ltd trading as Nationwide 
Food Services, Beeches Restaurant Pty Ltd trading as Sails 
Restaurant, and as agent on behalf of K-Mart Australia Ltd 
trading as the Metro-Maddington Shopping Centre, Fossey 
Australia Ltd trading as Coles Variety, and Myer Stores 
(WA) Ltd. as objectors, and Mr P.M. Nisbet QC and with 
him Mr J.G.M. Fiocco (of Counsel) on behalf of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
as objectors, and the Full Bench having made such an order 
as was necessary or expedient for the expeditious and just 
hearing and determination of this matter, it is this day, the 
27th day of April 1993, ordered that leave be and is hereby 
granted to K-Mart Australia Ltd trading as the Metro- 
Maddington Shopping Centre, Fossey Australia Ltd trading 
as Coles Variety, and Myer Stores (WA) Ltd to withdraw 
their Notices of Objection filed on the 18th day of November 
1992. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

COMMISSION IN COURT 
SESSION— 

Matters dealt with— 

Editor's Note: Previous Reasons for Decision, Supple- 
mentary Reasons for Decision and Interim Orders published 
(73 WAIG 233). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Bunning Bros. Limited and Others. 
No. 1579C, 1583C and 1584D of 1989 (R2). 

Clerks (Timber) Award 
No. 61 of 1947. 

Clerks (Commercial, Social and Professional Services) 
Award 

No. 14 of 1972. 
Clerks' (Wholesale & Retail Establishments) Award 

No. 38 of 1947. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

1 June 1993. 
Supplementary Reasons for Decision. 

CHIEF COMMISSIONER: This is the unanimous decision 
of the Commission in Court Session. 

By Order (Interim) dated 5th February, 1993 (73 WAIG 
251) the Commission in Court Session gave effect to the 
parties agreement to trial the classification structure which 
accompanied the determination of the Key Minimum 
Classification rates pursuant to Application Nos. 1579C of 
1989, 1583C of 1989, 1584D of 1989 (73 WAIG 233 & 73 
WAIG 250). 

The Order (Interim) (op cit) included provision: 
"(5) That before commencing a testing of the structure, 

the parties— 
(a) are to make their agreed changes to the 

classification descriptors for the sole purpose 
of clarity and ease of implementation, which 
do not seek to alter the skill levels in each 
grade; and 

(b) shall jointly produce a brief document to 
guide the parties by providing a step-by-step 
approach to grading employees within the 
classification structure;..." 

Furthermore under the terms of Clause 8 of the Order 
(Interim) the parties were to "consider and discuss"— 

" (i) the process used by employers in grading 
employees; 

(ii) the problems encountered in grading employ- 
ees; and 

(iii) disputed gradings; 
(b) From these discussions the parties shall identify 

any further adjustments to the classification 
structure that may be required to assist its 
common rule implementation; 

(c) The testing period shall also be used to identify 
skills which exceed level 3, to assist the parties to 
reach agreement on any additional grades." 

Progress reports forwarded to the Commission in Court 
Session by the parties record variations to Appendix A to 
clarify the skill descriptors for the purpose of the trial and 
for the implementation of the classification structure. (Refer 
to documentation under cover of F.C.U. letter dated 23. 
2.93) 
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In a "Skills Matrix" used by the parties for the purpose 
of the trial the parties agreed on the following variations to 
skill descriptors set down by the Commission in Court 
Session (Appendix A, 73 WAIG 233 at 242): 

GRADE 1—CLERICAL ASSISTANT 
Technical Skills 
(a) Machine Operator—identify the operation of 

telephone/intercom systems by reference to the 
example of "Commander type". 

(b) Computer—clarify the skill level at this grade by 
reference to a knowledge of keyboard and "basic 
menu-driven options" and function keys to enter, 
retrieve "and print data" through computer 
terminals. 

Information Handling Skills 
(c) Include in the wording the requirement to "take 

simple telephone messages". 

GRADE 2—CLERICAL ASSISTANT 
Technical Skills 

(a) Machine operation—identify the operation of a 
switchboard by reference to the example of a 
"P.A.B.X. system". 

(b) Computer—although there is no specific skill 
level for this grade, indicate that "descriptors are 
being considered for this level." 

Information Handling Skills 
(e) Extend the maintenance of an established filing/ 

records system to include those which are "com- 
puter based". 

(d) Delete reference to requirements to "take tele- 
phone messages'' and to include provision to' 'use 
telephone". 

Business/Finance Skills 
(e) Include in the wording the identification of the 

skill to "check time and wages records, process 
accounts payable/receivable, assist in the mainte- 
nance of financial records and journals. Undertake 
on-the-job training in routine business/finance 
skills at Skill Level 3". 

GRADE 3—CLERICAL OFFICER 
Technical Skills 

(a) Machine operations—clarify the requirement to 
operate a "micro/personal computer" and associ- 
ated printing devices. 

(b) Computer—clarify by reference to an example, 
the use of a central computer resource to an 
equivalent standard to that required on a micro/ 
personal computer i.e. "but not limited to supplier 
accounts, inventory, customer accounts and end of 
month procedures". 

(c) Keyboard typing skill—redraft the skill level 
required at this grade by deleting a specific 
performance standard and identifying the descrip- 
tor as: 

"Accurately produce documents and cor- 
respondence using knowledge of standard 
formats, touch type, audio type within estab- 
lished procedures". 

Information Handling Skills 
(d) Clarify the use and maintenance of a record 

management system without specific references to 
a computer-based system. 

Secretarial Skills 
(e) Increase the competency standard for shorthand 

from 70 wpm to 80 wpm. 
Under the terms of the Order (Interim) of 5th February, 

1993 (op cit.) the testing of the classification structure was 
to continue until 16th April, 1993. By letter dated 15th April, 
1993 the F.C.U. advised the Commission in Court Session 
that in discussions employers had raised concerns about the 
classification structure which they (the Respondents) be- 

lieved could be addressed only by altering certain skill levels 
in various grades. 

The employers' position was confirmed in a conference 
before the Commission in Court Session on 16th April, 
1993. 

By letter dated 21st April, 1993 Respondents to these 
applications advised the Commission that: 

By order of the Commission in Court Session (CICS) 
dated 5 February 1993 testing of the arbitrated 
classification structure was undertaken by representa- 
tive employers of various industries. Testing has 
revealed several unworkable and impractical aspects of 
the structure which include, but are not limited to: 

• no allowance for computer skills at Grade 2; 
• the skill descriptor for calculator use reserved for 

employees at Level 2; 
• lack of progression toward information handling 

and financial streams; 
• excessive reliance on supervision levels as a 

determinant for grading; 
• skill descriptors are generally too narrow particu- 

larly in relation to computer skills. 
The parties have not sought to alter the skill levels 

within the grades as stipulated at point 5(a) of the 
interim order however the testing has shown the parties 
that fundamental problems will be encountered by 
employers across the common rule scope of the clerks 
awards should the order continue in its current form. 

The respondents now seek the assistance of the 
Commission to further the objectives of point 8(a)(ii), 
(iii) and (b) of the interim order which requires: 

'8(a) That the testing of the classification structure shall 
continue until the 16th day of April, 1993 during 
which period the parties shall consider and 
discuss— 

(i) the process used by employers in grading 
employees; 

(ii) the problems encountered in grading em- 
ployees; and 

(iii) disputed gradings. 
(b) From these discussions the parties shall identify 

any further adjustments to the classification 
structure that be required to assist its common 
rule implementation.' (Our emphasis) 

The Union's blunt refusal to amend any aspect of the 
structure "no matter how minor" has frustrated the 
respondents' attempts to correct the problems created 
by the structure. These problems seem a recipe for 
future industrial disputation in the reclassification 
process which will likely result in members of this 
Commission continuing to be involved in resolving the 
problems. 

In our view, the results of the trial must be carefully 
considered before the role of the Commission is functus 
officio. On 27 April the respondents intend to submit 
reasons and witness testimony. A draft proposed order 
in the terms outlined at point 10 of the interim order 
will also be submitted for endorsement. 

Should our attempt to secure the necessary amend- 
ments be unsuccessful, we are instructed to make 
application to vary the award as soon as possible after 
the final order is made. 

We will endeavour to provide you with a draft 
proposed order prior to 27 April for your considera- 
tion." 

(Correspondence dated 21/4/93) 
The Commission in Court Session reconvened on 27th 

April, 1993 and adjourned to conference. Following 
discussions which explored some of the issues which the 
Respondents alleged had emerged from the testing of the 
classification structure under Appendix A (as varied by the 
parties), the Commission in Court Session sat again on 13 
May, 1993. At that time the Commission in Court Session 
had before it the Union's position on proposed amendments 
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to Appendix A which reflected some of the changes it had 
agreed to for the purposes of the trial and matters which had 
been discussed with the Respondents (Refer to letter from 
FCU dated 17 May, 1993). The Respondents' position was 
also set out in a revised "Skills Matrix" received by the 
Commission in Court Session on 10th May 1993 and 
identified in subsequent proceedings on 20th May, 1993 as 
Exhibit Brown 1. 

For the Union's part it is prepared to accept some 
proposed variations to Appendix A which went no further 
than incorporating changes to bring clarity to the skill 
descriptors. 

The Respondents' document incorporates proposed 
changes to the skill levels already determined by the 
Commission in Court Session and purports to address 
aspects of Appendix A which in their view were revealed 
to be unworkable and impractical in their application. (Refer 
attached Comparison Tables) 

When the hearing resumed on 20th May the prospect of 
the parties presenting the Commission in Court Session with 
an agreed position on suggestions for changes to classifica- 
tion descriptors in Appendix A was remote. Indeed, the 
Respondents prevailed upon the Commission in Court 
Session to reopen proceedings to the extent necessary, as we 
see it. for them to effectively reargue significant variations 
to the skill descriptors at each grade. The Union opposed 
that course and contended that only minor amendments 
should be made to Appendix A. 

A failure by the parties to jointly comment on problems 
encountered in grading employees involved in the trial and 
to properly inform the Commission in Court Session of the 
outcome of their discussions which were to be directed at 
identifying any further adjustments to the classification 
structure to assist in its common rule implementation, left 
the Commission in Court Session in the position of having 
to review the trial for itself. 
In proceedings associated with that task the Respondents 
stated that: 

" the changes that we have suggested through the 
results of the trial have never intended to simply 
discount the level of skill at (Grade) 1 to bring (it) down 
to a lower level—for example the computer skill level. 
There needs to be some progression through the grades 
for the purpose of training employees, career paths and 
obviously there was some recognition of whatever level 
by the Union of doing that. We don't see that we have 
increased the value of the skill at level 3 and brought 
that to level 2. We have used words that are easy to 
understand for the purpose of clarity if nothing else at 
computer skill levels 2 and 3." 

(Transcript p 1107) 
Evidence was presented by four representatives of 

management who had each been responsible for the 
implementation of the trial in their enterprises. There were 
40, 60, 80 and 130 clerks employed in each of these 
companies. With the exception of the establishment with 
130 clerks where the trial applied to all clerical positions, 
the exercise was applied to a sample group of clerical jobs. 

The Respondents submitted that the trial demonstrated the 
following: 

(a) At the entry level (Clerical Assistant Grade 1) 
employees were capable of using general office 
equipment necessary to perform their tasks. This 
includes calculators and typewriters. 

(b) The deployment of basic computer skills involves 
the use of a computer keyboard and basic menu 
driven options and function keys to retrieve and 
print data through the computer. 

(c) There is need for the progression of computer and 
word processing skills to more clearly identify 
Grades of clerical skill acquisition. 

(d) Competency standards which are identified for 
keyboard typing skills only should be deleted to 
facilitate the determination of standards by the 
enterprise. 

(e) The tasks of answering a telephone, taking 
messages and relaying information should not be 
fragmented into different skill levels. 

(f) The functions associated with the operation of a 
filing/records system should more properly reflect 
the various skill levels of transcribing, maintain- 
ing and controlling a system. 

(g) The distinction between a main-frame computer 
terminal and a personal computer confuses the 
identification of skills. 

The witnesses testified as to the difficulties associated 
with using the existing skill descriptors to identify the 
classification of existing employees. 

After considering all of the documentation prepared and 
submitted to us by the parties pursuant to the trial and the 
submissions and evidence presented in the hearing con- 
ducted on 20th May, 1993, we have in the first instance 
determined that Appendix A should be varied to accommo- 
date changes to clarify the skill descriptors. 

We are prepared to give further consideration to mattere 
which in our view address the clarification of skill 
descriptors to accommodate the need for career paths (and 
therefore the development of skills) and training. However, 
this consideration is to be strictly within the limits of the 
skill levels already determined in December, 1992 {op cit) 
and reaffirmed under the above Amended Appendix A. 

The specific matters upon which we invite the parties to 
address us are: 

(a) Varying the wording of the descriptors of "Super- 
vision" to include the words "which can be 
generally categorised as follows. " in the opening 
sentence. 

(b) Including the following note at the conclusion of 
the section on "Supervision"— 

' 'N.B. Supervision is not a criteria for determin- 
ing classifications levels but should be used as a 
guide in determining the overall level of responsi- 
bility and automony expected of the principal 
functions of the job." 

(c) Grade 1—Clerical Assistant Machine Opera- 
tions—Skill Level 1: Vary the amended wording 
to include after the words "guillotines" the 
words— 

"calculator and adding machines, paging, inter- 
com system, typewriter and telex." 

(d) Grade 1—Clerical Assistant Information Han- 
dling—Skill Level 1: After the first paragraph 
insert the following: 

"Work with established filing/records system 
in accordance with set procedures including 
creating and indexing new files, distributing 
files/publications within the organisation as re- 
quested; monitoring file locations;" 

(e) Grade 2—Clerical Assistant Technical Skills—(i) 
Machine Operations—Skill Level 2: In the light 
of any variation to the skill descriptor at Level 1 
consider the provision of the following words as 
the skill descriptor: 

"Operate switchboard" 
(f) Grade 2—Clerical Assistant Computer Skill— 

Level 2: Provide a skill descriptor for this level. 
(g) Grade 2—Clerical Assistant Word Processing— 

Skill Level 1: Provide a skill descriptor for this 
level. 

(h) Grade 3—Clerical Officer—Technical Skills—(i) 
Machine Operations—Skill Level 3: Consider the 
appropriate skill descriptor in the light of any 
variations to skill levels 1 and 2. 

The Commission in Court Session to sit at 10.30am on 
Thursday, 10 June, 1993 to receive submissions on the 
above matters. 
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Appearances: Mr R. Dhue on behalf of the Applicant 
Union. 

Ms C. Brown on behalf of the Respondents. 
Mr D. Jones on behalf of the Chamber of Commerce and 

Industry Inc. 

Amended 
Appendix A—Classification Structure. 

This Classification Structure encompasses three grades. 
Employees shall be allocated a particular classification 
grade when the principal function of their employment, as 
determined by the employer, requires the exercise of any one 
or more of the skill levels set out in the Grade descriptors. 
Any dispute as to the proper classification to be allocated 
to an employee shall be referred for determination by a 
Board of Reference established pursuant to S.48 of the 
Industrial Relations Act 1979. 

This classification structure will not be used to assess the 
award wage rate of any person who is a proprietor, director, 
or manager of a company, business or undertaking, or a 
person to whom has been delegated the right to engage and 
terminate the employment of other employees. 
Supervision 

Employees are subject to five defined levels of supervi- 
sion. 

Direct 
The employee receives detailed instructions on work to 

be performed and is subject to frequent personal progress 
checks. 

Routine 
The employee receives broad instructions on work to be 

performed except when new or unusual features require 
more specific instructions. Work in progress is checked 
intermittently while all work is checked on completion. 

General 
The employee receives specific instructions only when 

new procedures or tasks are involved. Work is checked on 
completion. 

Limited 
The employee is subject to work checks which are 

generally confined to establishing that satisfactory progress 
is being made. Work is reviewed on completion. 

Minimal 
The employee is subject to final review/report back on 

work and may receive assistance with specific problems. 
Training 

Employees may be required to assist with the training and 
induction of other employees by demonstration of skills 
required in their own grade and/or by informal personal 
instruction and demonstration of the skills required in grades 
below their own. 

GRADE 1—CLERICAL ASSISTANT 
Employees in this grade perform and are accountable for 

clerical and office tasks as directed within the skill levels 
set out. They work within established routines, methods and 
procedures. Supervision is routine or direct dependent on the 
level of work experience of the employee. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 1 

Operate telephone/intercom systems (eg Com- 
mander type), telephone answering machines, 
fascimiie machines, photocopiers, franking ma- 
chines, guillotines. 

(ii) COMPUTER—Skill Level 1 
Use knowledge of keyboard and basic menu- 

driven options and function keys to enter, retrieve 
and print data; use printer. 

Use of safe and correct opening and closing 
down procedures. 

2. INFORMATION HANDLING—Skill Level 1 
Receive, sort, open, distribute incoming mail, process 

outgoing mail, receive incoming and despatch outgoing 
courier mail, deliver messages and documents to appropriate 
persons/locations; 

Prepare and collate documents, take telephone messages; 
Transcribe information into records, sort and file docu- 

ments/records accurately in correct locations/sequence 
using an established filing system. 

3. ENTERPRISE/INDUSTRY KNOWLEDGE—Skill 
Level 1 

Acquire and apply a limited knowledge of office 
procedures and requirements. 

Relay internal information. 
4. BUSINESS/FINANCIAL SKILLS—Level 1 
Sort, process and record original source financial documents 

(e.g. invoices, cheques, correspondence) on a daily basis. 
GRADE 2—CLERICAL ASSISTANT 

(1) Employees in this grade perform clerical and office 
tasks using a more extensive range of skills and knowledge 
at a level higher than required in Grade 1. They are 
responsible and accountable for their own work which is 
performed within established routines, methods and proce- 
dures. Supervision is general. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 2: 

(to be considered) 
(ii) KEYBOARD TYPING—Skill Level 1 

Copy type at 25 words per minute with 98% 
accuracy. 

2. INFORMATION HANDLING—Skill Level 2 
Maintain mail register and records; 
Use and maintain established filing/records systems in 

accordance with set procedures including creating and 
indexing new files, distributing files within the organisation 
as requested, monitoring file locations; 

3. ENTERPRISE/INDUSTRY KNOWLEDGE—Skill 
Level 2 ( 

Acquire and apply a working knowledge of office or 
sectional operating procedures and requirements. 

Interpret and action information supplied. 
Acquire and apply a working knowledge of the organisation's V 

structure and personnel in order to deal with inquiries at first 
instance, locate appropriate staff in different sections, relay 
internal information, respond to or direct inquiries, greet visitors. 

4. BUSINESS/FINANCIAL SKILLS—Level 2 
Assist in the maintenance of financial records and 

journals, including checks and authorisation. Maintain and 
record petty cash, prepare bank deposits and withdrawals < 
banking; Check time and wage records. 

GRADE 3—CLERICAL OFFICER 
Employees in this grade perform clerical and office tasks 

using a more extensive range of skills and knowledge at a 
level higher than required in Grade 2. 

They are responsible and accountable for their own work, 
which is performed within established guidelines, they 
exercise limited discretion within the range of their skill and 
knowledge. Supervision is limited. 

Employees holding a Certificate of Office and Secretarial 
Studies (TAPE) or accredited equivalent who are required 
to exercise any one or more of the skill levels described in 
this grade shall be classified Grade 3 or above. 

(1) TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 3 

(to be considered) 
(ii) COMPUTER—Skill Level 3 

Use one or more software application pack- 
age(s) to operate and populate a database, spread- 
sheet/worksheet to achieve a desired result; graph 
previously prepared spreadsheet; use simple menu 
utilities. 
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Following standard procedures to template for 
the preceding functions using existing models/ 
fields of information. 

Create, maintain and generate simple reports. 
(iii) KEYBOARD TYPING—Skill Level 2 

Accurately produce documents and correspon- 
dence using knowledge of standard formats, touch 
type, audio type within established procedures. 

Copy type at 40 wpm with 98% accuracy. 
(iv) WORD PROCESSING—Skill Level 2 

Use one or more software packages to create 
format, edit, proof read, spell check, print and save 
text documents, e.g. standard correspondence and 
business documents. 

Apply additional functions such as search and 
replace, variable fonts, moving and merging 
across documents and simple maths. 

(2) INFORMATION HANDLING—Skill Level 3 
Oversee record management systems including review 

and analysis. 
(3) ENTERPRISE/INDUSTRY KNOWLEDGE—Skill 

Level 3 
Apply a working knowledge of the organisation's 

products/services, functions, locations and clients. 
Respond to and act upon most internal/external inquiries 

in own function area. 
(4) BUSINESS/FINANCIAL SKILLS—Level 3 
Maintain financial records and journals, maintain payroll 

records; prepare accounts payable for payment. 
(5) SECRETARIAL—Skill Level 1 
Take shorthand notes at 80 wpm and transcribe with 98% 

accuracy. 
Arrange travel booking and itineraries, make appoint- 

ments. 

COMPARISON TABLES 
COMMISSION'S DETERMINA- 

TION 
APPENDIX A— 

CLASSIFICATION STRUCTURE 

This Classification Stracture en- 
compasses three grades. Employees 
shall be allocated a particular classi- 
fication grade when the principal 
functions of their employment, as 
determined by the employer, require 
the exercise of any one or more of 
the skill levels set out in the Grade 
descriptors. Any dispute as to the 
proper classification to be allocated 
to an employee shall be referred for 
determination by a Board of Refer- 
ence established pursuant to S.48 of 
the Industrial Reiations Act 1979. 
This classification structure will not 
be used to assess the award wage 
rate of any person who is a proprie- 
tor. director, or manager of a com- 
pany, business or undertaking, or a 
person to whom has been delegated 
the right to engage and terminate the 
employment of other employees. 

SUPERVISION 
Employees are subject to five de- 
fined levels of supervision. 
Direct 
The employee receives detailed in- 
structions on work to be performed 
and is subject to frequent personal 
progress checks. 
Routine 
The employee receives broad in- 
structions on work to be performed 
except when new or unusual fea- 
tures require more specific instmc- 
tions. Work in progress is checked 
intermittently while all work is 
checked on completion. 

AGREED "SKILLS MATRIX"— 
TRIAL 

APPENDIX 1 
CLERKS (COMMERCIAL, SO- 
CIAL AND PROFESSION SERV- 
ICES) AWARD INTRODUCTION 
OF A SKILL BASED CLASSIFI- 
CATION STRUCTURE 
Interim Three Level Stracture 
This Classification Stracture en- 
compasses three grades. Employees 
shall be allocated a particular classi- 
fication grade when the principal 
functions of their employment, as 
determined by the employer, require 
the exercise of any one or more of 
the skill levels set out in the Grade 
descriptors. Any dispute as to the 
proper classification to be allocated 
to an employee shall be referred for 
determination by a Board of Refer- 
ence established pursuant to S.48 of 
the Industrial Relations Act 1979. 
This classification structure will not 
be used to assess the award wage 
rate of any person who is a proprie- 
tor, director, or manager of a com- 
pany, business or undertaking, or a 
person to whom has been delegated 
the right to engage and terminate the 
employment of other employees. 

SUPERVISION 
Employees are subject to five de- 
fined levels of supervision. 
DIRECT 
The employee receives detailed in- 
structions on work to be performed 
and is subject to frequent personal 
progress checks. 
ROUTINE 
The employee receives broad in- 
structions on work to be performed 
except when new or unusual fea- 
tures require more specific instruc- 
tions. Work in progress is checked 
intermittently while all work is 
checked on completion. 

The employee receives specific in- 
structions only when new proce- 
dures or tasks are involved. Work is 
checked on completion. 
Limited 
The employee is subject to work 
checks which are generally confined 
to establishing that satisfactory pro- 
gress is being made. Work is re- 
viewed on completion. 
Minimal 
The employee is subject to final 
review/report back on work and may 
receive assistance with specific 
problems. 

TRAINING 
Employees may be required to assist 
with the training and induction of 
other employees by demonstration 
of skills required in their own grade 
and/or by informal personal instruc- 
tion and demonstration of the skills 
required in grades below their own. 

GRADE 1—CLERICAL ASSIS- 
TANT 

Employees in this grade perform 
and are accountable for clerical and 
office tasks as directed within the 
skill levels set out. They work 
within established routines, methods 
and procedures. Supervision is rou- 
tine or direct dependent on the level 
of work experience of the employee. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION— 

Skill Level I 
Operate telephone/intercom 
systems, telephone answering 
machines, facsimile ma- 
chines, photocopiers, franking 
machines, guillotines. 

(ii) COMPUTER—Skill Level 1 
Use knowledge of keyboard 
and function keys to enter and 
retrieve data through com- 
puter terminal. 

2. INFORMATION HAN- 
DLING—Skill Level 1 
Receive, sort, open, distribute in- 
coming mail, process outgoing mail, 
receive incoming and despatch out- 
going courier mail, deliver messages 
and documents to appropriate per- 
sons/locations; 
Prepare and collate documents; 

Sort and file documents/records ac- 
curately in correct location/se- 
quence using an established paper 
based filing system. 

GENERAL 
The employee receives specific in- 
structions only when new proce- 
dures or tasks are involved. Work is 
checked on completion. 
LIMITED 
The employee is subject to work 
checks which are generally confined 
to establishing that satisfactory pro- 
gress is being made. Work is re- 
viewed on completion. 
MINIMAL 
The employee is subject to final 
review/report back on work and may 
receive assistance with specific 
problems. 

TRAINING 
Employees may be required to assist 
with the training and induction of 
other employees by demonstration 
of skills required in their own grade 
and/or by informal personal instruc- 
tion and demonstration of the skills 
required in grades below their own. 

GRADE DESCRIPTORS 
GRADE 1—CLERICAL ASSIS- 
TANT 
Employees in this grade perform 
and are accountable for clerical and 
office tasks as directed within the 
skill levels set out. They work 
within established routines, methods 
and procedures. Supervision is rou- 
tine or direct dependent on the level 
of work experience of the employee. 
GRADE 2—CLERICAL ASSIS- 
TANT 
Employees in this grade perform 
clerical and office tasks using a 
more extensive range of skills and 
knowledge at a level higher than 
required in Grade 1. They are re- 
sponsible and accountable for their 
own work which is performed 
within established routines, methods 
and procedures. Supervision is gen- 
eral. 
GRADE 3—CLERICAL OFFICER 
Employees in this grade perform 
clerical and office tasks using a 
more extensive range of skills and 
knowledge at a level higher than 
required in Grade 2. 
They are responsible and accounta- 
ble for their own work, which is 
performed within established guide- 
lines, they exercise limited discre- 
tion within the range of their skill 
and knowledge. Supervision is lim- 
ited. 
Employees holding a Certificate of 
Office and Secretarial Studies 
(TAFE) or accredited equivalent 
who are required to exercise any one 
or more of the skill levels described 
in this grade shall be classified 
Grade 3 or above. 
TECHNICAL SKILLS 
MACHINE OPERATIONS—Skill 
Level 1 
Operate telephone/intercom systems 
(eg. Commander type), telephone 
answering machines, facsimile ma- 
chines, photocopiers, franking ma- 
chines, guillotines. 
COMPUTER—Skill Level 1 
Use knowledge of keyboard and 
basic menu-driven options and func- 
tion keys to enter, retrieve and print 
data through computer terminal. 
INFORMATION HANDLING— 
Skill Level 1 
Receive, sort, open, distribute in- 
coming mail, process outgoing mail, 
receive incoming and despatch out- 
going courier mail, deliver messages 
and documents to appropriate per- 
sons/locations; 
Prepare and collate documents: take 
simple telephone messages; 
Sort and file documents/records ac- 
curately in correct location/se- 
quence using an established filing 
system. 



3. ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level i 
Acquire and apply a limited knowl- 
edge of office procedures and re- 
quirements. 
4. BUSINESS/FINANCIAL 
SKILLS—Level i 
Keep appropriate records; 
Sort, process and record original 
source financial documents (e.g. 
invoices, cheques, correspondence) 
on a daily basis. 
GRADE 2—CLERICAL ASSIS- 
TANT 

(I) Employees in this grade perform 
clerical and office tasks using a 
more extensive range of skills and 
knowledge at a level higher than 
required in Grade I. They are re- 
sponsible and accountable for their 
own work which is performed 
within established routines, methods 
and procedures. Supervision is gen- 
eral. 
I. TECHNICAL SKILLS 

(i) MACHINE OPERATION— 
Skill Level 2: 
Operate adding machines, 
switchboard, paging system, 
telex machine, typewriter and 
calculator. 

(ii) KEYBOARD TYPING— 
Skill Level I 
Copy type at 25 words per 
minute with 98% accuracy. 

2. INFORMATION HAN- 
DLING—Skill Level 2 
Maintain mail register and records; 
Maintain established paper-based 
filing/records systems in accordance 
with set procedures including creat- 
ing and indexing new files, distrib- 
uting files within the organisation as 
requested, monitoring file locations; 

Transcribe information into records, 
complete forms, take telephone 
messages. 
3. ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level 2 
Acquire and apply a working knowl- 
edge of office or sectional operating 
procedures and requirements. 
Acquire and apply a working knowl- 
edge of the organisation's .structure 
and personnel in order to deal with 
inquiries at first instance, locate 
appropriate staff in different sec- 
tions. relay internal information, 
respond to or direct inquiries, greet 
visitors. 
4. BUSINESS/FINANCIAL 
SKILLS—Level 2 
Maintain and record petty cash; 
prepare bank deposits and with- 
drawals and do banking. 

GRADE 3—CLERICAL OFFICER 
Employees in this grade perform 
clerical and office tasks using a 
more extensive range of skills and 
knowledge at a level higher than 
required in Grade 2. 
They are responsible and accounta- 
ble for their own work, which is 
performed within established guide- 
lines, they exercise limited discre- 
tion within the range of their skill 
and knowledge. Supervision is lim- 
ited. 
Employees holding a Certificate of 
Office and Secretarial Studies 

3. ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level 1 
Acquire and apply a limited knowl- 
edge of office procedures and re- 
quirements. 
BUSINESS/FINANCIAL 
SKILLS—Level 1 
Keep appropriate records; 
Sort, process and record original 
source financial documents (eg. in- 
voices, cheques, correspondence) on 
a daily basis. 
GRADE 2—CLERICAL ASSIS- 
TANT 

(See above Grade Descriptors) 

TECHNICAL SKILLS 
MACHINE OPERATION—Skill 
Level 2; 
Operate adding machines, switch- 
board (eg. PABX system), paging 
system, telex machine, typewriter 
and calculator. 
COMPUTER—Skill Level 2 
Descriptors being considered for 
this level. 
KEYBOARD TYPING—Skill 
Level I 
Copy type at 25 words per minute 
with 98% accuracy. 
INFORMATION HANDLING— 
Skill Level 2 
Maintain mail register and records; 
Maintain established paper/com- 
puter based filing/records systems in 
accordance with set procedures in- 
cluding creating and indexing new 
files, distributing files within the 
organisation as requested, monitor- 
ing file locations; 
Transcribe information into records, 
complete forms, use telephone. 

ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level 2 
Acquire and apply a working knowl- 
edge of office or sectional operating 
procedures and requirements. 
Acquire and apply a working knowl- 
edge of the organisation's structure 
and personnel in order to deal with 
inquiries at first instance, locate 
appropriate staff in different sec- 
tions, relay internal information, 
respond to or direct inquiries, greet 
visitors. 
BUSINESS/FINANCIAL 
SKILLS—Level 2 
Maintain and record petty cash; 
prepare bank deposits and with- 
drawals and do banking. Check time 
and wages records, process accounts 
payable/receivable, assist in the 
maintenance of financial records 
and journals. Undertake on the job 
training in routine business/finan- 
cial skills at Skill Level 3. 
GRADE 3—CLERICAL OFFICER 
(See above Grade Descriptors) 

(TAFE) or accredited equivalent 
who are required to exercise any one 
or more of the skill levels described 
in this grade shall be classified 
Grade 3 or above. 
(I) TECHNICAL SKILLS 

(i) MACHINE OPERATION— 
Skill Level 3 
Operate computerised radio 
telephone equipment, micro/ 
personal computer, printing 
devices attached to personal 
computer, dictaphone equip- 
ment, typewriters. 

(ii) COMPUTER—Skill Level 2 
Use one or more software 
application package(s) devel- 
oped for a micro/petsonal 
computer to operate and popu- 
late a database, spreadsheet/ 
worksheet to achieve a desired 
result; graph previously pre- 
pared spreadsheet; use simple 
menu utilities of personal 
computer. 
Following standard proce- 
dures to template for the pre- 
ceding functions using exist- 
ing models/fields of informa- 
tion. 
Create, maintain and generate 
simple reports. 
Use a central computer re- 
source to an equivalent stan- 
dard. 

(iii) KEYBOARD TYPING— 
Skill Level 2 
Produce documents and corre- 
spondence using knowledge 
of standard formats, touch 
type at 40 words per minute 
with 98% accuracy, audio 
type. 

(iv) WORD PROCESSING— 
Skill Level 1 
Use one or more software 
packages to create format, 
edit, proof read, spell check, 
print and save text documents, 
e.g. standard correspondence 
and business documents. 
Apply additional functions 
such as search and replace, 
variable fonts, moving and 
merging across documents 
and simple maths. 

(2) INFORMATION HAN- 
DLING—Skill Level 3 
Use and maintain a computer-based 
record management system to iden- 
tify, access and extract information 
from internal sources. 
Maintain circulation, indexing and 
filing systems for publications, re- 
view files, close files, archive files. 
(3) ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level 3 
Apply a working knowledge of the 
organisation's products/services, 
functions, locations and clients. 
Respond to and act upon most 
intemai/extema! inquiries in own 
function area. 
(4) BUSINESS/FINANCIAL 
SKILLS—Level 3 
Maintain financial records and jour- 
nals, collect and prepare time and 
wages records; prepare accounts 
payable for authorisation; respond 
to simple account queries from debt- 
ors; post transactions to ledger. 
(5) SECRETARIAL—Skill Level 
I 
Take shorthand notes at 70wpm and 
transcribe with 95% accuracy. 
Arrange travel bookings and itiner- 
aries, make appointments, screen 
telephone calls, follow visitor proto- 
col procedures, establish telephone 
contact on behalf of executive. 

TECHNICAL SKILLS 
MACHINE OPERATION—Skill 
Level 3 
Operate computerised radio tele- 
phone equipment, micro/personal 
computer and associated printing 
devices, dictaphone equipment, 
typewriters. 

COMPUTER—Skill Level 3 
Use one or more software applica- 
tion package(s) developed for a 
micro/ personal computer to operate 
and populate a database, spread- 
sheet/ worksheet to achieve a de- 
sired result; graph previously pre- 
pared spreadsheet; use simple menu 
utilities of personal computer. 

Following standard procedures to 
template for the preceding functions 
using existing models/fields of in- 
formation. 

Create, maintain and generate sim- 
ple reports. 
Use a central computer resource to 
an equivalent standard, for example 
but not limited to supplier accounts, 
inventory, customer accounts and 
end of month procedure. 
KEYBOARD TYPING—Skill 
Level 3 
Accurately produce documents and 
correspondence using knowledge of 
standard formats, touch type, audio 
type within established procedures. 

WORD PROCESS—Skill Level I 

Use one or more software packages 
to create format, edit, proof read, 
spell check, retrieve, correct, print 
and save and merge documents, e.g. 
standard correspondence and busi- 
ness documents. 
Apply additional functions such as 
search and replace, variable fonts, 
moving and merging across docu- 
ments and simple maths. 

INFORMATION HANDLING— 
Skill Level 3 
Use and maintain a record manage- 
ment system to identify, access and 
extract information from internal 
sources. 
Maintain circulation, indexing and 
filing systems for publications, re- 
view files, close files, archive files. 
ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level 3 
Apply a working knowledge of the 
organisation's products/services, 
functions, locations and clients. 
Respond to and act upon most 
internal/external inquiries in own 
function area. 
BUSINESS/FINANCIAL 
SKILLS—Level 3 
Maintain financial records and jour- 
nals, collect and prepare time and 
wages records; prepare accounts 
payable for authorisation; respond 
to simple account queries from debt- 
ors; post transactions to ledger. 
SECRETARIAL—Skill Level 1 

Take shorthand notes at 80wpm and 
transcribe with 98% accuracy. 
Arrange travel bookings and itiner- 
aries, make appointments, screen 
telephone calls, follow visitor proto- 
col procedures, establish telephone 
contact on behalf of executive. 
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EMPLOYERS' UNION'S 
POST TRIAL POSITION POST TRIAL POSITION 

Work with established filing/records Prepare and collate documents; 
system in accordance with set proce- Sort and documents/records ac- 
dures including creating ^ and in- curately in correct location/se- 
dexing new files, distributing files/ quence using an established paper 
publications within the organisation based filing system, 
as requested, monitoring file lo- 
cations; 
Prepare and collate documents, take 
telephone messages; 
Transcribe information into records, 
sort and file documents/records ac- 
curately in correct location/se- 
quence using an established filing 
system. 
ENTERPRISE/INDUSTRY 3. ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level I KNOWLEDGE—Skill Level 1 

GRADE 2 CLERICAL ASSIS- GRADE 2 CLERICAL ASSIS- 
TANT TANT 

GRADE I CLERICAL ASSIS- GRADE 1 CLERICAL ASSIS- 
TANT TANT 

TECHNICAL SKILLS 
Machine Operations—Skill Level 1 
Operate telephone/intercom systems 
(eg. Commander type), telephone 
answering machines, facsimile ma- 
chines, photocopiers, franking ma- 
chines, guillotines, calculator and 
adding machines, paging, intercom 
system and typewriter, telex and all 
general office equipment. 
Computer—Skill Level 1 
Use knowledge of keyboard and 
basic menu-driven options and func- 
tion keys to enter, retrieve and print 
data through computer terminal, use 
printer. 
Use of safe and correct opening and 
closing down procedures. 
INFORMATION HANDLING— 
Skill Level 1 

1. TECHNICAL SKILLS 
Machine Operation—Skill Level 1 
Operate telephone/intercom systems 
(eg Commander type), telephone 
answering machines, facsimile ma- 
chines, photocopiers, franking ma- 
chines, guillotines. 

Computer—Skill Level 1 
Use knowledge of keyboard and 
basic menu-driven options and func- 
tion keys to enter, retrieve and print 
data through computer terminal, use 
printer. 
Use of safe and correct opening and 
closing down procedures. 
2. INFORMATION HANDLING— 
Skill Level 1 

APPENDIX I 
Clerks (Commercial. Social and 
Professional Services) Award Intro- 
duction of a Skill Based Classifica- 
tion Structure 
Interim Three Level Structure 
This Classification Stracture en- 
compasses three grades. Employees 
shall be allocated a particular classi- 
fication grade when the principal 
functions of their employment, as 
determined by the employer, require 
the exercise of 51% or more of the 
skill levels set out in the Grade 
descriptors. Any dispute as to the 
proper classification to be allocated 
to an employee shall be referred for 
determination by a Board of Refer- 
ence established pursuant to S.48 of 
the Industrial Relations Act 1979. 
This classification structure will not 
be used to assess the award wage 
rate of any person who is a proprie- 
tor, director, or manager of a com- 
pany, business or undertaking, or a 
person to whom has been delegated 
the right to engage and terminate the 
employment of other employees. 

SUPERVISION 
Employees are subject to five de- 
fined levels of supervision which 
can be generally categorised as 
follows; 
Direct 
The employee receives detailed in- 
structions on work to be performed 
and is subject to frequent personal 
progress checks. 

. Routine 
The employee receives broad in- 
structions on work to be performed 
except when new or unusual fea- 
tures require more specific instrac- 
tions. Work in progress is checked 
intermittently while all work is 
checked on completion. 
General 
The employee receives specific in- 
structions only when new proce- 
dures or tasks are involved. Work is 
checked on completion. 
Limited 
The employee is subject to work 
checks which are generally confined 
to establishing that satisfactory pro- 
gress is being made. Work is re- 
viewed on completion. 
Minimal 
The employee is subject to final 
review/report back on work and may 
receive assistance with specific 
problems. 
NB: Supervision is not a criteria of 
determining classification levels but 
should be used as a guide in deter- 
mining the overall level of responsi- 
bility and autonomy expected of the 
principal job function. 

TRAINING 
Employees may be required to assist 
with the training and induction of 
other employees by demonstration 
of skills required in their own grade 
and/or by informal personal instruc- 
tion and demonstration of the skills 
required in grades below their own. 

Employees in this grade perform 
and are accountable for clerical and 
office tasks as directed within the 
skill levels set out. They work 
within established routines, methods 
and procedures. Supervision is rou- 
tine or direct dependent on the level 
of work experience of the employee. 
Grade I employees should be capa- 
ble of satisfactorily operating all 
office equipment. 

Employees in this grade perform 
and are accountable for clerical and 
office tasks as directed within the 
skill levels set out. They work 
within established routines, methods 
and procedures. Supervision is rou- 
tine or direct dependent on the level 
of work experience of the employee. 

Receive, sort, open, distribute in- 
coming mail, process outgoing mail, 
receive incoming and despatch out- 
going courier mail, deliver messages 
and documents to appropriate per- 
sons/locations; 

Acquire and apply a limited knowl- 
edge of office procedures and re- 
quirements. 
Relay internal information. 
BUSINESS FINANCIAL—Skill 
Level 1 
Sort, process and record original 
source financial documents (eg. in- 
voices. cheques, correspondence) on 
a daily basis. 

Employees in this grade perform 
clerical and office tasks using a 
more extensive range of skills and 
knowledge at a level higher than 
required in Grade 1. They are re- 
sponsible and accountable for their 
own work which is perfomted 
within established routines, methods 
and procedures. Supervision is gen- 
eral. At this level employees could 
be expected to demonstrate a greater 
understanding and application of all 
office equipment. 
TECHNICAL SKILLS 
Machine Operation—Skill Level 2 
Operate switchboard. 
Computer—Skill Level 2 
Following standard procedures to 
template for the preceding functions 
using existing models/fields of in- 
formation. 
Create, maintain and generate sim- 
ple reports. 
Use a computer resource to an 
equivalent standard, for example but 
not limited to supplier accounts, 
inventory, customer accounts and 
end of month procedure. 
Word Processing—Skill Level 1 
Use one or more software packages 
to create format, edit, proof read, 
spell check, retrieve, correct, print, 
save and merge documents, eg. 
standard correspondence, docu- 
ments and simple maths. 
Keyboard Typing—Skill Level 1 

Ability to copy type. 

Receive, sort, open, distribute in- 
coming mail, process outgoing mail, 
receive incoming and despatch out- 
going courier mail, deliver messages 
and documents to appropriate per- 
sons/locations; 

Acquire and apply a limited knowl- 
edge of office procedures and re- 
quirements. 
Relay internal information. 
BUSINESS FINANCIAL—Skill 
Level 1 
Sort, process and record original 
source financial documents (eg. in- 
voices, cheques, correspondence) on 
a daily basis. 

Employees in this grade perform 
clerical and office tasks using a 
more extensive range of skills and 
knowledge at a level higher than 
required in Grade 1. They are re- 
sponsible and accountable for their 
own work which is performed 
within established routines, methods 
and procedures. Supervision is gen- 
eral. 

1. TECHNICAL SKILLS 

(i) Machine Operation—Skill 
Level 2 
Operate adding machines, 
switchboard, paging system, 
telex machine, typewriter and 
calculator. 

(ii) Keyboard—Typing—Skill 
Level 1 
Copy type at 25 words per 
minute with 98% accuracy. 
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INFORMATION HANDLING— 
Skill Level 2 
Control central mail registry and 
records; 
Use and maintain record manage- 
ment system. 

ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level 2 
Acquire and apply a working knowl- 
edge of office or sectional operating 
procedures and requirements. 
Interpret and action information 
supplied. 
Acquire and apply a working knowl- 
edge of the organisation's structure 
and personnel in order to deal with 
enquiries at first instance, locate 
appropriate staff in different sec- 
tions. relay internal information, 
respond to or direct enquiries, greet 
visitor;. 
BUSINESS/FINANCIAL—Skill 
Level 2 
Assist in the maintenance of finan- 
cial records and journals, including 
checks and authorisation. Maintain 
and record petty cash, prepare bank 
deposits and withdrawals banking; 
check time and wage records. 
GRADE 3 CLERICAL OFFICER 
Employees in this grade perform 
clerical and office tasks using a 
more extensive range of skills and 
knowledge at a level higher than 
required in Grade 2. 
They are responsible and accounta- 
ble for their own work, which is 
performed within established guide- 
lines. they exercise limited discre- 
tion within the range of their skill 
and knowledge. Supervision is lim- 
ited. 
Employees holding a Certificate of 
Office and Secretarial Studies 
(TAPE) or accredited equivalent 
who are required to exercise 51 % or 
more of the skill levels described in 
this grade shall be classified Grade 
3 or above 
TECHNICAL SKILLS 
Machine Operation—Skill Level 3 

Operate computerised radio tele- 
phone equipment. 

Computer—Skill Level 3 
Selecting software application and 
designing parameters for field selec- 
tion etc, design and install a data- 
base, spreadsheet/worksheet to 
achieve a desired result; graph pre- 
viously prepared spreadsheet. Abil- 
ity to problem solve and display 
working knowledge of disc oper- 
ating system for info/disc manage- 
ment and backup procedures. 

Keyboard TVP^g—Skill Level 3 

Accurately produce more complex 
documents and correspondence 
using knowledge of standard for- 
mats. within established procedures 
and simple maths. 

2. INFORMATION HAN- 
DLING—Skill Level 2 
Maintain mail register and records; 
Maintain established paper-based 
filing/records systems in accordance 
with set procedures including creat- 
ing and indexing new files, dis- 
tributing files within the organisa- 
tion as requested, monitoring file 
locations; 
Transcribe information into records, 
complete forms, take telephone 
messages. 
3. ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level 2 
Acquire and apply a working knowl- 
edge of office or sectional operating 
procedures and requirements; 
Interpret and action information 
supplied. 
Acquire and apply a working knowl- 
edge of the organisation's structure 
and personnel in order to deal with 
enquiries at first instance, locate 
appropriate staff in different sec- 
tions, relay internal information, 
respond to or redirect enquiries, 
greet visitors. 
4. BUSINESS/FINANCIAL 
SKILLS—Skill Level 2 
Assist in the maintenance of finan- 
cial records and journals, including 
checks and authorisation. Maintain 
and record petty cash, prepare bank 
deposits and withdrawals banking; 
check time and wage records. 
GRADE 3 CLERICAL OFFICER 
Employees in this grade perform 
clerical and office tasks using a 
more extensive range of skills and 
knowledge at a level higher than 
required in Grade 2. 
They are responsible and accounta- 
ble for their own work, which is 
performed within established guide- 
lines, they exercise limited discre- 
tion within the range of their skill 
and knowledge. Supervision is lim- 
ited. 
Employees holding a Certificate of 
Office and Secretarial Studies 
(TAPE) or accredited equivalent 
who are required to exercise any one 
or more of the skill levels described 
in this grade shall be classified at 
grade 3 or above. 
1. TECHNICAL SKILLS 

(i) Machine Operation—Skill 
Level 3 
Operate computerised radio 
telephone equipment, micro/ 
personal computer, printing 
devices attached to personal 
computer, dictaphone equip- 
ment. typewriters. 

(ii) Computer—Skill Level 2 
Use one or more software 
application package(s) devel- 
oped for a micro/personal 
computer to operate and pop- 
ulate a database, spreadsheet/ 
worksheet to achieve a de- 
sired result, graph previously 
prepared spreadsheet; use 
simple menu utilities of per- 
sonel computer. 
Following standard proce- 
dures to template for the pre- 
ceding functions using exist- 
ing models/fields of infor- 
mation. 
Create, maintain and generate 
simple reports. 
Use a central computer re- 
source to an equivalent stan- 
dard. 

Word Processing—Skill Level 2 

Apply additional functions such as 
search and replace, variable fonts, 
moving and merging across docu- 
ments. 

(iii) Keyboard 
Level 2 

Typing—Skill 

INFORMATION HANDLING— 
Skill Level 3 
Oversee record management sys- 
tems including review and analysis. 

ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level 3 
Apply a working knowledge of the 
organisation's products/services, 
functions, locations and clients. 
Respond to and act upon most 
internal/external inquiries in own 
function area. 
BUSINESS/FINANCIAL—Skill 
Level 3 
Maintain financial records and jour- 
nals, maintain payroll records; pre- 
pare accounts payable for payment. 
SECRETARIAL—Skill Level I 

Take shorthand notes at 80 wpm and 
transcribe with 98% accuracy. 
Arrange travel booking and itinerar- 
ies, make appointments. 

(iv) Word Processing—Skill 
Level 1 
Use one or more software 
packages to create, format, 
edit, proof read, spell check, 
print and save text docu- 
ments, e.g. standard corre- 
spondence and business docu- 
ments. 
Apply additional functions 
such as search and replace, 
variable fonts, moving and 
merging across documents 
and simple maths. 

2. INFORMATION HAN- 
DLING—Skill Level 3 
Use and maintain a computer-based 
record management system to iden- 
tify, access and extract information 
from internal sources. 
Maintain circulation, indexing and 
filing systems for publications, re- 
view files, close files, archive files. 
3. ENTERPRISE/INDUSTRY 
KNOWLEDGE—Skill Level 3 
Apply a working knowledge of the 
organisation's products/services, 
functions, locations and clients. 
Respond to and act upon most 
internal/external inquiries in own 
function area. 
4. BUSINESS/FINANCIAL 
SKILLS—Skill Level 3 
Maintain financial records and jour- 
nals, maintain payroll records; pre- 
pare accounts payable for payment. 
5. SECRETARIAL—Skill Level 
1 
Take shorthand notes at 80 wpm and 
transcribe with 98% accuracy. 
Arrange travel booking and itinerar- 
ies, make appointments. 

Accurately produce docu- 
ments and correspondence 
using knowledge of standard 
formats, touch type at 40 
words per minute with 98% 
accuracy, audio type. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Bunning Bros. Limited and Others 
No. 1579C, 1583C and 1584D of 1989 (R2). 

Clerks (Timber) Award No. 61 of 1947 
Clerks (Commercial, Social and Professional Services) 

Award No. 14 of 1972 
Clerks' (Wholesale & Retail Establishments) Award No. 38 

of 1947 
. COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

18 June 1993. 
Supplementary 

Reasons for Decision. 
CHIEF COMMISSIONER: In December 1992 the Commis- 
sion in Court Session determined Key Minimum Classifica- 
tion rates for clerical positions (73 WAIG 233). The 
application of those rates in a classification structure was 
tested in trials monitored by the parties (73 WAIG 250). In 
Supplementary Reasons for Decision dated 1st June, 1993, 
the Commission in Court Session reviewed the outcome of 
the trial and amended the classification structure (Refer 
Amended Appendix A—Classification Structure—Reasons 
for Decision dated 1 June, 1993). The parties were also 
invited to address the Commission on a number of matters 
which went to clarification of skill descriptors. 

On 10th June, 1993 the Commission in Court Session was 
infonned of agreement reached between the parties on 
further amendments to the skill descriptors. Those amend- 
ments were in line with matters put forward by the 
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Commission in Court Session in its decision on 1st June. In 
summary they went to clarifying the status of "supervision" 
in the determination of classifications, the use of office 
equipment at the clerical assistant level, identification of 
computer skills and the accumulation of information 
handling and word processing skills within a clerical career 
path. Particular issues which remained outstanding were: 

(i) The skill descriptors for Keyboard typing Skill 
Levels 1 and 2 and Secretarial Skill Level 1. 
The Respondents argued for the removal of speed 
and accuracy standards and for flexibility by 
reference to an enterprise's presentation stan- 
dards. The Union maintained its adherence to skill 
descriptors which have an identifiable compe- 
tency standard i.e. speed and accuracy criteria, 

(ii) The wording of a skill descriptor for the Machine 
Operation—Level 3. 
The Commission had invited the parties to draft 
a descriptor to reflect the progression of skill 
acquisition and development expected of the 
Grade 3 Clerical Officer. The Union claimed that 
this could best be identified by reference to 
particular items of office equipment. The Respon- 
dents argued that the descriptors should not 
circumscribe the various items which could be 
integrated into the office environment. The Grade 
3 is expected to operate complex office equip- 
ment. 

With respect to keyboard and secretarial skills we are not 
persuaded to depart from our original determination that 
objective competency standards should be set down. On the 
matter of the descriptor for the Level 3 Machine Operation 
skill the Grade 3 Clerical Officer should be able to use a 
range of complex office equipment. We believe that this can 
be identified by specifying the operation of computerised 
radio telephone equipment, dictaphone equipment "and 
other equipment of equal complexity". 

On the operative date for wage adjustments we will not 
depart from increases applying from the beginning of the 
first pay period commencing on or after the 1st June, 1993. 
That was the basis upon which the trial was agreed to in 
February. 1993. Prudent managers will have budgeted 
changes from that date. However, we recognise the 
magnitude of the task of undertaking the reclassification of 
all clerical officers employed under these three awards. A 
reasonable period will be provided for the exercise to be 
completed. The Respondents submitted a "Proposed Condi- 
tions of Implementation" to the Commission in Court 
Session. The document incorporated arrangements for 
retropective payments following determinations by a Board 
of Reference where the classifications under the new 
structure are disputed. It goes further and proposes on-going 
arrangements for the wage increases or reductions under 
Boards of Reference determinations after the completion of 
the general review of classifications. The Union did not 
agree with this proposal. 

We do not consider that it is appropriate for us to go any 
further than setting down the timeframe in which the review 
of all clerical classifications under the new skill based 
structure is to be undertaken. We are not satisfied that the 
parties have given sufficient consideration to any on-going 
arrangements for reclassification after the general review 
has been completed. 

It was suggested to us that "Guidelines for Implementa- 
tion" would assist employers and employees to undertake 
the task of classifying clerical staff under the new wage 
structure. We understand that the parties have conferred on 
this and have jointly prepared a document. It would seem 
appropriate for them to develop that initiative. However, that 
does not require any participation by the Commission. 

All parties expressed concern that given the magnitude of 
effecting changes in clerical positions across a range of 
industries there may be some need in the future to review 
the structure and some of the skill descriptors. We note these 
submissions. 

Finally, further amendments to the awards consequential 
upon the implementation of the new classification structure 
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were submitted to us. These are reflected in the schedules 
which give effect to this decision. The Orders which issue 
will incorporate the revised "Classification Structure—Skill 
Descriptors" and arrangements for implementation and 
payment where increases result from the new classification 
structure. 

Appearances: Mr R. Dhue on behalf of the Applicant 
Union. 

Ms R. Dight on behalf of Respondents for whom warrants 
have been filed. 

Ms C. Brown on behalf of Respondents for whom 
warrants have been filed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Bunning Bros Ltd and Others 
No. 1579C of 1989(R2). 

Clerks (Timber) Award (No. 61 of 1947). 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

25 June 1993. 
Order. 

HAVING heard Mr M. O'Sullivan and Ms J.G. Bamesby 
and with them Mr R. Dhue on behalf of the Applicant and 
Mr P.G. Brunner and later Ms C. Brown and Ms R.D. Dight 
on behalf of the Respondents and Mr D.M. Jones on behalf 
of the Chamber of Commerce and Industry of Western 
Australia and Mr A. Cooke on behalf of the Trades and 
Labor Council of Western Australia and Ms D. Byrnes on 
behalf of the Australian Mines and Metals Association, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks (Timber) Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the first pay 
period commecing on or after the 1 st day of June, 1993. 

BY THE COMMISSION IN COURT SESSION. 
(Sgd.) W.S. COLEMAN. 

[L.S.) Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A: Insert after the number and title 10.—Rates of Pay 
the following title— 

1 OA.—Classification Structure—Skill Descriptors 
B: Rename Schedule—Named Union Party as 

follows— 
Schedule A—Named Union Party 

2. Clause 7.—Overtime: Delete the words "senior clerk" 
from subclause (4)(c) and insert "Clerical Officer Grade 3 
Year 1". 

3. Clause 10.—Rates of Pay: Delete this clause and insert 
in lieu thereof— 

10.—Rates of Pay. 
(1) The following shall be the minimum rates of 

wages per week payable to employees covered by 
this award who, shall for the purposes of this 
clause, shall be graded pursuant to the provisions 
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of Clause 10A.—Classification Structure—Skill 
Descriptor of this award. 

(2) Base Rate (per week): 

(a) Adult Employees $ 
Grade 1 
1st year of experience at this 
grade 314.10 
2nd year of experience at this 
grade 326.10 
3rd year of such experience and 
thereafter 336.30 
Grade 2 
1st year of experience at this 
grade 345.50 
2nd year of experience at this 
grade 349.10 
3rd year of such experience and 
thereafter 354.20 
Grade 3 
1st year of experience at this 
grade 360.80 
2nd year of such experience and 
thereafter 365.20 

(b) Junior Employees 

Base Rate (per week) expressed as a percent- 
age of the base rate prescribed for the 
relevant year of experience at the Grade in 
paragraph (a) hereof appropriate to the work 
performed by the junior employee— 

% 
At 15 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(3) Supplementary Payments (per week): 

(a) Adult Employees 

In addition to the Base Rate payable pursuant 
to the provisions of subclause (2) of this 
clause, an adult employee employed in a 
grade listed hereunder, shall be paid per week 
the supplementary payment prescribed in this 
paragraph. 

Grade 1 $ 
1st year of experience at this 
grade 44.70 
2nd year of experience at this 
grade 46.50 
3rd year of such experience and 
thereafter 47.90 
Grade 2 
1st year of experience at this 
grade 49.20 
2nd year of experience at this 
grade 49.70 
3rd year of such experience and 
thereafter 50.50 
Grade 3 
1st year of experience at this 
grade 51.40 
2nd year of such experience and 
thereafter 52.00 

(b) Junior Employees 

A junior employee shall be paid per week a 
percentage of the supplementary payment 
prescribed for the relevant year of experience 
at the Grade appropriate to the work per- 
formed by the junior employee, being the 
percentage applicable to the age of the junior 
employee according to the percentage scale 
prescribed in subclause (2) of this clause. 

(c) The amount payable to any employee pursu- 
ant to the provisions of this subclause— 

(i) shall be for all purposes of this award; 
(ii) shall be reduced by the amount of any 

payment being made to that employee 
in addition to the said rates otherwise 
than pursuant to the provisions of this 
clause, whether or not such payment is 
being made by virtue of any order, 
industrial agreement or other agreement 
or arrangement. 

(d) The rate prescribed in this award for any 
grade of employee is not amended by this 
subclause and shall not, for the purpose of 
any other award, order, industrial agreement 
or other agreement, be deemed to have been 
so amended. 

(4) Casual Employees 
A casual clerk may be employed at an hourly 

rate for a lesser period than four weeks and shall 
be paid while so employed, twenty-five percent in 
addition to the Base Rate and Supplementary 
Payment prescribed by this award with a mini- 
mum engagement of four hours: Provided that, 
notwithstanding anything contained in this sub- 
clause, the basis and terms of employment of a 
casual clerk may be varied by agreement in 
writing between the employer and the Union. 

(5) Part-time Employees 
(a) A part-time employee shall be an employee 

engaged at an hourly rate for a lesser period 
per week than the hours usually worked in 
each establishment. 

(b) Progression through the incremental levels of 
the appropriate grade in subclause (2) of this 
clause shall be strictly related proportionally 
in accordance with the number of hours 
worked, to the conditions prescribed in each 
establishment for full-time employees. 

(c) Payment of annual leave and sick pay for 
part-time employees shall be strictly related 
proportionately in accordance with the num- 
ber of hours worked, to the conditions 
prescribed in each establishment for full-time 
employees. 

(6) Implementation 
An employer shall grade clerical employees 

according to this clause and the provisions of 
Clause 10A.—Classification Structure—Skill De- 
scriptors of this award no later than 19th Septem- 
ber, 1993 and, if such grading entitles an 
employee to an increased weekly wage in accor- 
dance with this clause, such increase (i.e. being 
the amount due under this clause in excess of the 
actual rate which was paid immediately prior to 
the pay period commencing on or after 1st June, 
1993) shall be implemented and paid in the 
following manner— 

(a) where the increase to an employee is 3% or 
less, such increase is to be paid from the 
beginning of the first pay period commenc- 
ing on or after the 1st day of June, 1993; 

(b) where the increase to an employee is more 
than 3%, but 6% or less, half the increase 
shall be paid from the beginning of the first 
pay period commencing on or after the 1st 
day of June, 1993 and the total increase shall 
be paid from the beginning of the first pay 
period commencing on or after the 1st day of 
September, 1993; 

(c) where the increase to an employee is more 
than 6%, but 9% or less, one third of the 
increase shall the paid from the beginning of 
the first pay period commencing on or after 
the 1st day of June. 1993, two thirds of the 
increase shall be paid from the beginning of 
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the first pay period commencing on or after 
the 1st day of September, 1993, and the total 
increase shall be paid from the beginning of 
the first pay period commencing on or after 
the 1st day of December, 1993; 

(d) where the increase due to an employee is 
greater than 9%, one quarter of the increase 
shall be paid from the beginning of the first 
pay period commencing on or after the 1st 
day of June, 1993, half the increase shall be 
paid from the beginning of the first pay 
period commencing on or after the 1 st day of 
September, 1993, three quarters of the in- 
crease shall be paid from the beginning of the 
first pay period commencing on or after the 
1st day of December, 1993 and the total 
increase shall be paid from the beginning of 
the first pay period commencing on or after 
the 1st day of March, 1994. 

4. Clause 10.—Rates of Pay : After this clause and insert 
a new clause as follows— 

10A.—Classification Structure—Skill Descriptors. 
This Classification Structure encompasses three 

grades. Employees shall be allocated a particular 
classification grade when the principal function of their 
employment, as determined by the employer, requires 
the exercise of any one or more of the skill levels set 
out in the Grade descriptors. Any dispute as to the 
proper classification to be allocated to an employee 
shall be referred for determination by a Board of 
Reference established pursuant to S.48 of the Industrial 
Relations Act 1979. 

This classification structure will not be used to 
assess the award wage rate of any person who is a 
proprietor, director, or manager of a company, business 
or undertaking, or a person to whom has been delegated 
the right to engage and terminate the employment of 
other employees. 

Grade 1—Clerical Assistant. 
Employees in this grade perform and are accountable 

for clerical and office tasks as directed within the skill 
levels set out. They work within established routines, 
methods and procedures. Supervision is routine or 
direct dependent on the level of work experience of the 
employee. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 1 

Operate telephone/intercom systems (eg 
Commander type), telephone answering ma- 
chines, facsimile machines, photocopiers, 
franking machines, guillotines, calculator 
and adding machines, paging system, type- 
writer and telex machines. 

(ii) COMPUTER—Skill Level 1 
Use knowledge of keyboard and basic menu- 
driven options and function keys to enter, 
retrieve and print data; use printer. 
Use of safe and correct opening and closing 
down procedures. 

2. INFORMATION HANDLING—Skill Level 1 
Receive, sort, open, distribute incoming mail, proc- 

ess outgoing mail, receive incoming and despatch 
outgoing courier mail, deliver messages and documents 
to appropriate persons/locations; 

Work with established filing/records system in 
accordance with set procedures including creating and 
indexing new files, distributing files/publications 
within the organisation as requested; monitoring file 
locations. 

Prepare and collate documents, take telephone 
messages; 

Transcribe information into records, sort and file 
documents/records accurately in correct locations/ 
sequence using an established filing system. 

3. ENTERPRISE/INDUSTRY KNOWLEDGE— 
Skill Level 1 

Acquire and apply a limited knowledge of office 
procedures and requirements. 

Relay internal information. 
4. BUSINESS/FINANCIAL SKILLS—Level 1 
Sort, process and record original source financial 

documents (e.g. invoices, cheques, correspondence) on 
a daily basis. 

Grade 2—Clerical Assistant. 
Employees in this grade perform clerical and office 

tasks using a more extensive range of skills and 
knowledge at a level higher than required in Grade I. 
They are responsible and accountable for their own 
work which is performed within established routines, 
methods and procedures. Supervision is general. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 2 

Operate switchboard (PABX system) 
(ii) KEYBOARD TYPING—Skill Level 1 

Produce documents using standard formats at 
25 wpm with 98% accuracy. 

(iii) COMPUTER—Skill Level 2 
Manipulate previously created data bases, 
spreadsheets/worksheets; calculate alpha-nu- 
merical and related information to perform 
routine tasks and generate simple reports. 

(iv) WORD PROCESSING—Skill Level 1 
Produce simple and routine documents using 
keyboard skills within designated timefra- 
mes. 

2. INFORMATION HANDLING—Skill Level 2 
Maintain mail register and records; 
Use and maintain established filing/records systems 

in accordance with set procedures including creating 
and indexing new files, distributing files within the 
organisation as requested, monitoring file locations; 

3. ENTERPRISE/INDUSTRY KNOWLEDGE— 
Skill Level 2 

Acquire and apply a working knowledge of office or 
sectional operating procedures and requirements. 

Interpret and action information supplied. 
Acquire and apply a working knowledge of the 

organisation's structure and personnel in order to deal 
with inquiries at first instance, locate appropriate staff 
in different sections, relay internal information, re- 
spond to or direct inquiries, greet visitors. 

4. BUSINESS/FINANCIAL SKILLS—Level 2 
Assist in the maintenance of financial records and 

journals, including checks and authorisation. Maintain 
and record petty cash, prepare bank deposits and 
withdrawals banking; Check time and wage records. 

Grade 3—Clerical Officer. 
Employees in this grade perform clerical and office 

tasks using a more extensive range of skills and 
knowledge at a level higher than required in Grade 2. 

They are responsible and accountable for their own 
work, which is performed within established guide- 
lines, they exercise limited discretion within the range 
of their skill and knowledge. Supervision is limited. 

Employees holding a Certificate of Office and 
Secretarial Studies (TAPE) or accredited equivalent 
who are required to exercise any one or more of the 
skill levels described in this grade shall be classified 
Grade 3 or above. 

(1) TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 3 

Operate computerised radio telephone equip- 
ment dictaphone equipment or other equip- 
ment of equal complexity. 
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(ii) COMPUTER—Skill Level 3 
Use one or more software application pack- 
age(s) to operate and populate a database, 
spreadsheet/ worksheet to achieve a desired 
result; graph previously prepared spread- 
sheet; use simple menu utilities. 
Following standard procedures to template 
for the preceding functions using existing 
models/fields of information. 
Create, maintain and generate simple reports. 

(iii) KEYBOARD TYPING—Skill Level 2 
Accurately produce documents and corre- 
spondence using knowledge of standard 
formats, touch type, audio type within estab- 
lished procedures. 
Copy type at 40 wpm with 98% accuracy. 

(iv) WORD PROCESSING—Skill Level 2 
Use one or more software packages to create 
format, edit, proof read, spell check, print and 
save text documents, e.g. standard correspon- 
dence and business documents. 
Apply additional functions such as search 
and replace, variable fonts, moving and 
merging across documents and simple maths. 

(2) INFORMATION HANDLING—Skill Level 3 
Oversee record management systems including 

review and analysis. 
(3) ENTERPRISE/INDUSTRY KNOWLEDGE— 

Skill Level 3 
Apply a working knowledge of the organisation's 

products/services, functions, locations and clients. 
Respond to and act upon most internal/external 

inquiries in own function area. 
(4) BUSINESS/FINANCIAL SKILLS—Level 3 
Maintain financial records and journals, maintain 

payroll records; prepare accounts payable for payment. 
(5) SECRETARIAL—Skill Level 1 
Take shorthand notes at 80 wpm and transcribe with 

98% accuracy. 
Arrange travel bookings and itineraries, make 

appointments. 
SUPERVISION 
Employees are subject to five defined levels of 

supervision which can be generally categorised as 
follows: 

DIRECT 
The employee receives detailed instructions on 

work to be performed and is subject to frequent 
personal progress checks. 

ROUTINE 
The employee receives broad instructions on 

work to be performed except when new or unusual 
features require more specific instructions. Work 
in progress is checked intermittently while all 
work is checked on completion. 

GENERAL 
The employee receives specific instructions 

only when new procedures or tasks are involved. 
Work is checked on completion. 

LIMITED 
The employee is subject to work checks which 

are generally confined to establishing that satis- 
factory progress is being made. Work is reviewed 
on completion. 

MINIMAL 
The employee is subject to final review/report 

back on work and may receive assistance with 
specific problems. 

NB: Supervision is not a criteria for determining 
classification levels but should be used as a guide in 
determining the overall level of responsibility and 

automony expected of the principal functions of the 
job. 
TRAINING 

Employees may be required to assist with the 
training and induction of other employees by demon- 
stration of skills required in their own grade and/or by 
informal personal instruction and demonstration of the 
skills required in grades below their own. 

5. Clause 12.—Annual Leave: Delete the words "Senior 
Clerk" from subclause (2)(c) of this Clause and insert in lieu 
"Clerical Officer Grade 3 Year 1". 

6. Clause 16.—Record: Delete the words and figure 
"twenty-five (25)" from subclause (ii) and insert in lieu 
"twenty-one (21)". 

7. Clause 19.—Mixed Functions; Delete the words "who 
is engaged on a higher class of work carrying a higher 
minimum rate of pay" and insert "whose princpal function 
as determined by the employer requires the exercise of any 
one or more of the skill levels set out in a higher grade". 

8. Clause 22.—Certificate of Age: Delete this clause and 
insert in lieu thereof— 

22.—Certificate of Age. 
Upon engagement an employee under twenty-one 

years of age shall, if requested, furnish the employer 
with a certificate showing the following particulars— 

(a) name in full; 
(b) date of birth; 
(c) name of each previous employer; 
(d) class of work performed for each previous 

employer. 
No employee shall have any claim upon an employer 

for additional wages on the event of any of the above 
particulars being wrongly stated on the certificate. If 
any employee shall wilfully mis-state his/her age in the 
certificate then he/she alone shall be guilty of a breach 
of this award. 

9. Schedule—Named Union Party: Rename this schedule 
as follows— 

Schedule A—Named Union Party. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

HPC Pty Ltd and Others 
No. 1583C of 1989(R2). 

Clerks (Commercial, Social and Professional Services) 
Award No. 14 of 1972. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

25 June 1993. 
Order. 

HAVING heard Mr M. O'Sullivan and Ms J.G. Bamesby 
and with them Mr R. Dhue on behalf of the Applicant and 
Mr P.G. Brunner and later Ms C. Brown and Ms R.D. Dight 
on behalf of the Respondents and Mr D.M. Jones on behalf 
of the Chamber of Commerce and Industry of Western 
Australia and Mr A. Cooke on behalf of the Trades and 
Labor Council of Western Australia and Ms D. Byrnes on 
behalf of the Australian Mines and Metals Association, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks (Commercial, Social and Profes- 
sional Services) Award be varied in accordance with 
the following Schedule and that such variation shall 
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have effect on and from the first pay period commenc- 
ing on or after the 1st day of June, 1993. 
BY THE COMMISSION IN COURT SESSION. 

(Sgd.) W.S. COLEMAN, 
..S.l Chief Commissioner. 

-Skill De- 

Schedule. 
1. Clause 2.—Arrangement: 
A: Insert after the number and title 11.—Rates of Pay the 

following title— 
11 A.—Classification Structure—Skill Descriptors 

B: Rename Schedule—Named Union Party as follows— 
Schedule "C"—Named Union Party. 

2. Clause 8.—Overtime: Delete the words "senior clerk" 
from subclause (5) of this Clause and insert in lieu "Clerical 
Officer Grade 3 Year 1". 

3. Clause 11.—Rates of Pay: Delete this clause and insert 
in lieu thereof— 

11.—Rates of Pay. 
(1) The following shall be the minimum rates of 

wages per week payable to employees covered by 
this award who, for the purposes of this clause, 
shall be graded pursuant to the provisions of 
Clause 11 A.—Classification Structure—Skill De- 
scriptors of this award. 

(2) Base Rate (per week): 
(a) Adult Employees $ 

Grade 1 
Grade 1 
1st year of experience at this 
grade 314.10 
2nd year of experience at this 
grade 326.10 
3rd year of such experience and 
thereafter 336.30 
Grade 2 
1st year of experience at this 
grade 345.50 
2nd year of experience at this 
grade 349.10 
3rd year of such experience and 
thereafter 354.20 
Grade 3 
1st year of experience at this 
grade 360.80 
2nd year of such experience and 
thereafter 365.20 

(b) Junior Employees 
Base Rate (per week) expressed as a percent- 
age of the base rate prescribed for the 
relevant year of experience at the Grade in 
paragraph (2) hereof appropriate to the work 
performed by the junior employee— 

% 
At 15 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(3) Supplementary Payments (per week): 
(a) Adult Employees 

In addition to the Base Rate payable pursuant 
to the provisions of subclause (2) of this 
clause, an adult employee employed in a 
grade listed hereunder, shall be paid per week 
the supplementary payment prescribed in this 
paragraph. 

314.10 

326.10 

336.30 

345.50 

349.10 

Grade 1 $ 
1st year of experience at this 
grade 44.70 
2nd year of experience at this 
grade 46.50 
3rd year of such experience and 
thereafter 47.90 
Grade 2 
1st year of experience at this 
grade 49.20 
2nd year of experience at this 
grade 49.70 
3rd year of such experience and 
thereafter 50.50 
Grade 3 
1st year of experience at this 
grade 51.40 
2nd year of such experience and 
thereafter 52.00 

(b) Junior Employees 
A junior employee shall be paid per week a 
percentage of the supplementary payment 
prescribed for the relevant year of experience 
at the Grade appropriate to the work per- 
formed by the junior employee, being the 
percentage applicable to the age of the junior 
employee according to the percentage scale 
prescribed in subclause (2), of this clause. 

(c) The amount payable to any employee pursu- 
ant to the provisions of this subclause— 

(i) shall be for all purposes of this award; 
(ii) shall be reduced by the amount of any 

payment being made to that employee 
in addition to the said rates otherwise 
than pursuant to the provisions of this 
clause, whether or not such payment is 
being made by virtue of any order, 
industrial agreement or other agreement 
or arrangement. 

(d) The rate prescribed in this award for any 
grade of employee is not amended by this 
subclause and shall not, for the purpose of 
any other award, order, industrial agreement 
or other agreement, be deemed to have been 
so amended. 

(4) Implementation 
An employer shall grade clerical employees 

according to this clause and the provisions of 
Clause 11 A.—Classification Structure—Skill De- 
scriptors of this award no later than 19th Septem- 
ber, 1993 and, if such grading entitles an 
employee to an increased weekly wage in accor- 
dance with this clause, such increase (i.e. being 
the amount due under this clause in excess of the 
actual rate which was paid immediately prior to 
the pay period commencing on or after 1st June, 
1993) shall be implemented and paid in the 
following manner— 
(a) where the increase to an employee is 3% or 

less, such increase is to be paid from the 
beginning of the first pay period commenc- 
ing on or after the 1st day of June, 1993; 

(b) where the increase to an employee is more 
than 3%, but 6% or less, half the increase 
shall be paid from the beginning of the first 
pay period commencing on or after the 1st 
day of June, 1993 and the total increase shall 
be paid from the beginning of the first pay 
period commencing on or after the 1st day of 
September, 1993; 

(c) where the increase to an employee is more 
than 6%, but 9% or less, one third of the 
increase shall the paid from the beginning of 
the first pay period commencing on or after 
the 1st day of June, 1993, two thirds of the 
increase shall be paid from the beginning of 
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the first pay period commencing on or after 
the 1st day of September, 1993, and the total 
increase shall be paid from the beginning of 
the first pay period commencing on or after 
the 1st day of December, 1993; 

(d) where the increase due to an employee is 
greater than 9%, one quarter of the increase 
shall be paid from the beginning of the first 
pay period commencing on or after the 1st 
day of June, 1993, half the increase shall be 
paid from the beginning of the first pay 
period commencing on or after the 1 st day of 
September, 1993, three quarters of the in- 
crease shall be paid from the beginning of the 
first pay period commencing on or after the 
1st day of December, 1993 and the total 
increase shall be paid from the beginning of 
the first pay period commencing on or after 
the 1st day of March, 1994. 

4. Clause 11.—Rates of Pay: After this clause and insert 
a new clause as follows— 

11A.—Classification Structure—Skill Descriptors. 
This Classification Structure encompasses three 

grades. Employees shall be allocated a particular 
classification grade when the principal function of their 
employment, as determined by the employer, requires 
the exercise of any one or more of the skill levels set 
out in the Grade descriptors. Any dispute as to the 
proper classification to be allocated to an employee 
shall be referred for determination by a Board of 
Reference established pursuant to S.48 of the Industrial 
Relations Act 1979. 

This classification structure will not be used to 
assess the award wage rate of any person who is a 
proprietor, director, or manager of a company, business 
or undertaking, or a person to whom has been delegated 
the right to engage and terminate the employment of 
other employees. 

Grade 1—Clerical Assistant. 
Employees in this grade perform and are accountable 

for clerical and office tasks as directed within the skill 
levels set out. They work within established routines, 
methods and procedures. Supervision is routine or 
direct dependent on the level of work experience of the 
employee. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 1 

Operate telephone/intercom systems (eg 
Commander type), telephone answering ma- 
chines, facsimile machines, photocopiers, 
franking machines, guillotines, calculator 
and adding machines, paging system, type- 
writer and telex machines. 

(ii) COMPUTER—Skill Level 1 
Use knowledge of keyboard and basic menu- 
driven options and function keys to enter, 
retrieve and print data; use printer. 
Use of safe and correct opening and closing 
down procedures. 

2. INFORMATION HANDLING—Skill Level 1 
Receive, sort, open, distribute incoming mail, 

process outgoing mail, receive incoming and 
despatch outgoing courier mail, deliver messages 
and documents to appropriate persons/locations; 

Work with established filing/records system in 
accordance with set procedures including creating 
and indexing new files, distributing files/publica- 
tions within the organisation as requested; moni- 
toring file locations. 

Prepare and collate documents, take telephone 
messages; 

Transcribe information into records, sort and 
file documents/records accurately in correct loca- 
tions/sequence using an established filing system. 

3. ENTERPRISE/INDUSTRY KNOWLEDGE— 
Skill Level 1 

Acquire and apply a limited knowledge of 
office procedures and requirements. 

Relay internal information. 
4. BUSINESS/FINANCIAL SKILLS—Level 1 

Sort, process and record original source finan- 
cial documents (e.g. invoices, cheques, correspon- 
dence) on a daily basis. 

Grade 2—Clerical Assistant. 
Employees in this grade perform clerical and office 

tasks using a more extensive range of skills and 
knowledge at a level higher than required in Grade 1. 
They are responsible and accountable for their own 
work which is performed within established routines, 
methods and procedures. Supervision is general. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 2 

Operate switchboard (PABX system) 
(ii) KEYBOARD TYPING—Skill Level 1 

Produce documents using standard formats at 
25 wpm with 98% accuracy. 

(iii) COMPUTER—Skill Level 2 
Manipulate previously created data bases, 
spreadsheets/worksheets; calculate alpha-nu- 
merical and related information to perform 
routine tasks and generate simple reports. 

(iv) WORD PROCESSING—Skill Level 1 
Produce simple and routine documents using 
keyboard skills within designated timefra- 
mes. 

2. INFORMATION HANDLING—Skill Level 2 
Maintain mail register and records; 
Use and maintain established filing/records 

systems in accordance with set procedures includ- 
ing creating and indexing new files, distributing 
files within the organisation as requested, moni- 
toring file locations; 

3. ENTERPRISE/INDUSTRY KNOWLEDGE— 
Skill Level 2 

Acquire and apply a working knowledge of 
office or sectional operating procedures and 
requirements. 

Interpret and action information supplied. 
Acquire and apply a working knowledge of the 

organisation's structure and personnel in order to 
deal with inquiries at first instance, locate appro- 
priate staff in different sections, relay internal 
information, respond to or direct inquiries, greet 
visitors. 

4. BUSINESS/FINANCIAL SKILLS—Level 2 
Assist in the maintenance of financial records 

and journals, including checks and authorisation. 
Maintain and record petty cash, prepare bank 
deposits and withdrawals banking; Check time 
and wage records. 

Grade 3—Clerical Officer 
Employees in this grade perform clerical and office 

tasks using a more extensive range of skills and 
knowledge at a level higher than required in Grade 2. 

They are responsible and accountable for their own 
work, which is performed within established guide- 
lines, they exercise limited discretion within the range 
of their skill and knowledge. Supervision is limited. 

Employees holding a Certificate of Office and 
Secretarial Studies (TAPE) or accredited equivalent 
who are required to exercise any one or more of the 
skill levels described in this grade shall be classified 
Grade 3 or above. 
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(1) TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 3 

Operate computerised radio telephone equip- 
ment dictaphone equipment or other equip- 
ment of equal complexity. 

(ii) COMPUTER—Skill Level 3 
Use one or more software application pack- 
age(s) to operate and populate a database, 
spreadsheet/ worksheet to achieve a desired 
result; graph previously prepared spread- 
sheet; use simple menu utilities. 
Following standard procedures to template 
for the preceding functions using existing 
models/fields of information. 
Create, maintain and generate simple reports. 

(iii) KEYBOARD TYPING—Skill Level 2 
Accurately produce documents and corre- 
spondence using knowledge of standard 
formats, touch type, audio type within estab- 
lished procedures. 
Copy type at 40 wpm with 98% accuracy. 

(iv) WORD PROCESSING—Skill Level 2 
Use one or more software packages to create 
format, edit, proof read, spell check, print and 
save text documents, e.g. standard correspon- 
dence and business documents. 
Apply additional functions such as search 
and replace, variable fonts, moving and 
merging across documents and simple maths. 

(2) INFORMATION HANDLING—Skill Level 3 
Oversee record management systems including 

review and analysis. 
(3) ENTERPRISE/INDUSTRY KNOWLEDGE— 

Skill Level 3 
Apply a working knowledge of the organisa- 

tion's products/services, functions, locations and 
clients. 

Respond to and act upon most internal/external 
inquiries in own function area. 

(4) BUSINESS/FINANCIAL SKILLS—Level 3 
Maintain financial records and journals, main- 

tain payroll records; prepare accounts payable for 
payment. 

(5) SECRETARIAL—Skill Level 1 
Take shorthand notes at 80 wpm and transcribe 

with 98% accuracy. 
Arrange travel bookings and itineraries, make 

appointments. 
SUPERVISION 
Employees are subject to five defined levels of 

supervision which can be generally categorised as 
follows: 

DIRECT 
The employee receives detailed instructions on 

work to be performed and is subject to frequent 
personal progress checks. 

ROUTINE 
The employee receives broad instructions on 

work to be performed except when new or unusual 
features require more specific instructions. Work 
in progress is checked intermittently while all 
work is checked on completion. 

GENERAL 
The employee receives specific instructions 

only when new procedures or tasks are involved. 
Work is checked on completion. 

LIMITED 
The employee is subject to work checks which 

are generally confined to establishing that satis- 
factory progress is being made. Work is reviewed 
on completion. 

MINIMAL 
The employee is subject to final review/report 

back on work and may receive assistance with 
specific problems. 

NB: Supervision is not a criteria for determining 
classification levels but should be used as a guide in 
determining the overall level of responsibility and 
automony expected of the principal functions of the 
job. 

TRAINING 
Employees may be required to assist with the 

training and induction of other employees by demon- 
stration of skills required in their own grade and/or by 
informal personal instruction and demonstration of the 
skills required in grades below their own. 

5. Clause 12.—Annual Leave: Delete the words "Senior 
Clerk'' from subclause (2)(c) of this Clause and insert in lieu 
"Clerical Officer Grade 3 Year 1". 

6. Clause 16.—Record: Delete the figure "25" from 
subclause (l)(b) and insert in lieu "21". 

7. Clause 19.—Mixed Functions: Delete the words "who 
is engaged on a higher class of work carrying a higher 
minimum rate of pay" and insert "whose princpal function 
as determined by the employer requires the exercise of any 
one or more of the skill levels set out in a higher grade". 

8. Clause 21.—Certificate of Age: Delete this clause and 
insert in lieu thereof— 

21.—Certificate of Age. 
Upon engagement an employee under twenty-one 

years of age shall, if requested, furnish the employer 
with a certificate showing the following particulars— 

(a) name in full; 
(b) date of birth; 
(c) name of each previous employer; 
(d) class of work performed for each previous 

employer. 
No employee shall have any claim upon an employer 

for additional wages on the event of any of the above 
particulars being wrongly stated on the certificate. If 
any employee shall wilfully mis-state his/her age in the 
certificate then he/she alone shall be guilty of a breach 
of this award. 

9. Clause 25.—Casual Employees: Delete subclause 
(2)(a) of this clause and insert in lieu the following: 

(2) (a) A casual clerk may be employed at an hourly 
rate for a lesser period than four weeks and 
shall be paid while so employed, twenty-five 
percent in addition to the Base Rate and 
Supplementary Payment prescribed by this 
award with a minimum engagement of four 
hours: Provided that, notwithstanding any- 
thing contained in this subclause, the basis 
and terms of employment of a casual clerk 
may be varied by agreement in writing 
between the employer and the Union. 

10. Clause 26.—Part-time Employees: 
A. Insert after subclause (2) the following new 

subclause— 
(3) Progression through the incremental levels of 

the appropriate grade in subclause (2), of 
Clause 11.—Rates of Pay of this award, shall 
be strictly related proportionately in accor- 
dance with the number of hours worked, to 
the conditions prescribed in each establish- 
ment for full-time employees. 

B. Renumber the existing subclauses (3) and (4) to 
(4) and (5) respectively. 

11. Schedule— Named Union Party—Rename this 
schedule as follows— 

Schedule "C"—Named Union Party. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Boans Ltd and Others 
No. 1584D of 1989(R2). 

Clerks' (Wholesale & Retail Establishments) Award No. 38 
of 1947. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER C.B. PARKS. 

25 June 1993. 
Order. 

HAVING heard Mr M. O'Sullivan and Ms J.G. Bamesby 
and with them Mr R. Dhue on behalf of the Applicant and 
Ms R.D. Dight and later with her Ms C. Brown on behalf 
of the Respondents and Mr D.M. Jones on behalf of the 
Chamber of Commerce and Industry of Western Australia 
and Mr A. Cooke on behalf of the Trades and Labor Council 
of Western Australia and Ms D. Byrnes on behalf of the 
Australian Mines and Metals Association, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks (Wholesale & Retail Establish- 
ments) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the first pay period commencing on 
or after ther 1st day of June, 1993. 
BY THE COMMISSION IN COURT SESSION. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the number and 

title 11.—Rates of Pay the following title— 
11 A.—Classification Structure—Skill Descriptors 

2. Clause 8.—Overtime: Delete the words "senior clerk" 
from subclause (7) of this Clause and insert in lieu "Clerical 
Officer Grade 3 Year 1". 

3. Clause 11.—Rates of Pay: Delete this clause and insert 
in lieu thereof— 

11.—Rates of Pay. 
(1) The following shall be the minimum rates of 

wages per week payable to employees covered by 
this award who, for the purposes of this clause, 
shall be graded pursuant to the provisions of 
Clause 11 A.—Classification Structure—Skill De- 
scriptors of this award. 

(2) Base Rate (per week): 
(a) Adult Employees $ 

Grade 1 
1st year of experience at this 
grade 314.10 
2nd year of experience at this 
grade 326.10 
3rd year of such experience and 
thereafter 336.30 
Grade 2 
1st year of experience at this 
grade 345.50 
2nd year of experience at this 
grade 349.10 
3rd year of such experience and 
thereafter 354.20 
Grade 3 
1st year of experience at this 
grade 360.80 
2nd year of such experience and 
thereafter 365.20 

(b) Junior Employees 
Base Rate (per week) expressed as a percent- 
age of the base rate prescribed for the 
relevant year of experience at the Grade in 
paragraph (a) hereof appropriate to the work 
performed by the junior employee— 

% 
At 15 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(3) Supplementary Payments (per week): 
(a) Adult Employees 

In addition to the Base Rate payable pursuant 
to the provisions of subclause (2) of this 
clause, an adult employee employed in a 
grade listed hereunder, shall be paid per week 
die supplementary payment prescribed in this 
paragraph. 

Grade 1 $ 
1st year of experience at this 
grade 44.70 
2nd year of experience at this 
grade 46.50 
3rd year of such experience and 
thereafter 47.90 
Grade 2 
1st year of experience at this 
grade 49.20 
2nd year of experience at this 
grade 49.70 
3rd year of such experience and 
thereafter 50.50 
Grade 3 
1st year of experience at this 
grade 51.40 
2nd year of such experience and 
thereafter 52.00 

(b) Junior Employees 
A junior employee shall be paid per week a 
percentage of the supplementary payment 
prescribed for the relevant year of experience 
at the Grade appropriate to the work per- 
formed by the junior employee, being the 
percentage applicable to the age of the junior 
employee according to the percentage scale 
prescribed in subclause (2) of this clause. 

(c) The amount payable to any employee pursu- 
ant to the provisions of this subclause— 

(i) shall be for all purposes of this award; 
(ii) shall be reduced by the amount of any 

payment being made to that employee 
in addition to the said rates otherwise 
than pursuant to the provisions of this 
clause, whether or not such payment is 
being made by virtue of any order, 
industrial agreement or other agreement 
or arrangement. 

(d) The rate prescribed in this award for any 
grade of employee is not amended by this 
subclause and shall not, for the purpose of 
any other award, order, industrial agreement 
or other agreement, be deemed to have been 
so amended. 

(4) Casual Employees 
(a) A casual clerk may be employed at an hourly 

rate for a lesser period than four weeks and 
shall be paid while so employed, twenty-five 
percent in addition to the Base Rate and 
Supplementary Payment prescribed by this 
award with a minimum engagement of four 
hours: Provided that, notwithstanding any- 
thing contained in this subclause, the basis 
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and terms of employment of a casual clerk 
may be varied by agreement in writing 
between the employer and the Union. 

(b) Subject to any agreement between the em- 
ployer and the employee to the contrary, 
subclause (6) of Clause 7.—Hours of Duty, 
shall not apply to such casual employee. 

(5) Part-time Employees: 
(a) A part-time employee shall be an employee 

engaged at an hourly rate for a lesser period 
per week than the hours usually worked in 
each establishment. 

(b) Progression through the incremental levels of 
the appropriate grade in subclause (2) of this 
clause shall be strictly related proportionally 
in accordance with the number of hours 
worked, to the conditions prescribed in each 
establishment for full-time employees. 

(c) Payment of annual leave and sick pay for 
part-time employees shall be strictly related 
proportionately in accordance with the num- 
ber of hours worked, to the conditions 
prescribed in each establishment for full-time 
employees. 

(d) Subject to any agreement between the em- 
ployee and the employer to the contrary, 
subclause (5) of Clause 7.—Hours of Duty, 
shall not apply to part-time employees. 

(6) Implementation: 
An employer shall grade clerical employees 
according to this clause and the provisions of 
Clause 11 A.—Classification Structure—Skill De- 
scriptors of this award no later than 19th Septem- 
ber. 1993 and. if such grading entitles an 
employee to an increased weekly wage in accor- 
dance with this clause, such increase (i.e. being 
the amount due under this clause in excess of the 
actual rate which was paid immediately prior to 
the pay period commencing on or after 1st June, 
1993) shall be implemented and paid in the 
following manner— 
(a) where the increase to an employee is 3% or 

less, such increase is to be paid from the 
beginning of the first pay period commenc- 
ing on or after the 1st day of June, 1993; 

(b) where the increase to an employee is more 
than 3%, but 6% or less, half the increase 
shall be paid from the beginning of the first 
pay period commencing on or after the 1st 
day of June, 1993 and the total increase shall 
be paid from the beginning of the first pay 
period commencing on or after the 1st day of 
September, 1993; 

(c) where the increase to an employee is more 
than 6%, but 9% or less, one third of the 
increase shall the paid from the beginning of 
the first pay period commencing on or after 
the 1st day of June, 1993, two thirds of the 
increase shall be paid from the beginning of 
the first pay period commencing on or after 
the 1st day of September, 1993, and the total 
increase shall be paid from the beginning of 
the first pay period commencing on or after 
the 1st day of December, 1993; 

(d) where the increase due to an employee is 
greater than 9%, one quarter of the increase 
shall be paid from the beginning of the first 
pay period commencing on or after the 1st 
day of June, 1993, half the increase shall be 
paid from the beginning of the first pay 
period commencing on or after the 1st day of 
September, 1993, three quarters of the in- 
crease shall be paid from the beginning of the 
first pay period commencing on or after the 
1st day of December, 1993 and the total 
increase shall be paid from the beginning of 

the first pay period commencing on or after 
the 1st day of March, 1994. 

4. Clause 11.—Rates of Pay: Immediately after this 
clause insert a new clause as follows— 

11 A.—Classification Structure—Skill Descriptors. 
This Classification Structure encompasses three 

grades. Employees shall be allocated a particular 
classification grade when the principal function of their 
employment, as determined by the employer, requires 
the exercise of any one or more of the skill levels set 
out in the Grade descriptors. Any dispute as to the 
proper classification to be allocated to an employee 
shall be referred for determination by a Board of 
Reference established pursuant to S.48 of the Industrial 
Relations Act 1979. 

This classification structure will not be used to 
assess the award wage rate of any person who is a 
proprietor, director, or manager of a company, business 
or undertaking, or a person to whom has been delegated 
the right to engage and terminate the employment of 
other employees. 

Grade 1—Clerical Assistant. 
Employees in this grade perform and are accountable 

for clerical and office tasks as directed within the skill 
levels set out. They work within established routines, 
methods and procedures. Supervision is routine or 
direct dependent on the level of work experience of the 
employee. 

1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 1 

Operate telephone/intercom systems (eg 
Commander type), telephone answering ma- 
chines, facsimile machines, photocopiers, 
franking machines, guillotines, calculator 
and adding machines, paging system, type- 
writer and telex machines. 

(ii) COMPUTER—Skill Level 1 
Use knowledge of keyboard and basic menu- 
driven options and function keys to enter, 
retrieve and print data; use printer. 
Use of safe and correct opening and closing 
down procedures. 

2. INFORMATION HANDLING—Skill Level 1 
Receive, sort, open, distribute incoming mail, 
process outgoing mail, receive incoming and 
despatch outgoing courier mail, deliver messages 
and documents to appropriate persons/locations; 
Work with established filing/records system in 
accordance with set procedures including creating 
and indexing new files, distributing files/publica- 
tions within the organisation as requested; moni- 
toring file locations. 
Prepare and collate documents, take telephone 
messages; 
Transcribe information into records, sort and file 
documents/records accurately in correct locations/ 
sequence using an established filing system. 

3. ENTERPRISE/INDUSTRY KNOWLEDGE— 
Skill Level 1 
Acquire and apply a limited knowledge of office 
procedures and requirements. 
Relay internal information. 

4. BUSINESS/FINANCIAL SKILLS—Level 1 
Sort, process and record original source financial 
documents (e.g. invoices, cheques, correspon- 
dence) on a daily basis. 

Grade 2—Clerical Assistant. 
Employees in this grade perform clerical and office 

tasks using a more extensive range of skills and 
knowledge at a level higher than required in Grade 1. 
They are responsible and accountable for their own 
work which is performed within established routines, 
methods and procedures. Supervision is general. 
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1. TECHNICAL SKILLS 
(i) MACHINE OPERATION—Skill Level 2 

Operate switchboard (PABX system) 
(ii) KEYBOARD TYPING—Skill Level 1 

Produce documents using standard formats at 
25 wpm with 98% accuracy. 

(iii) COMPUTER—Skill Level 2 
Manipulate previously created data bases, 
spreadsheets/worksheets; calculate alpha-nu- 
merical and related information to perform 
routine tasks and generate simple reports. 

(iv) WORD PROCESSING—Skill Level 1 
Produce simple and routine documents using 
keyboard skills within designated timefra- 
mes. 

2. INFORMATION HANDLING—Skill Level 2 
Maintain mail register and records; 
Use and maintain established Filing/records sys- 
tems in accordance with set procedures including 
creating and indexing new files, distributing files 
within the organisation as requested, monitoring 
file locations; 

3. ENTERPRISE/INDUSTRY KNOWLEDGE— 
Skill Level 2 
Acquire and apply a working knowledge of office 
or sectional operating procedures and require- 
ments. 
Interpret and action information supplied. 
Acquire and apply a working knowledge of the 
organisation's structure and personnel in order to 
deal with inquiries at first instance, locate appro- 
priate staff in different sections, relay internal 
information, respond to or direct inquiries, greet 
visitors. 

4. BUSINESS/FINANCIAL SKILLS—Level 2 
Assist in the maintenance of financial records and 
journals, including checks and authorisation. 
Maintain and record petty cash, prepare bank 
deposits and withdrawals banking; Check time 
and wage records. 

Grade 3—Clerical Officer. 
Employees in this grade perform clerical and office 

tasks using a more extensive range of skills and 
knowledge at a level higher than required in Grade 2. 

They are responsible and accountable for their own 
work, which is performed within established guide- 
lines, they exercise limited discretion within the range 
of their skill and knowledge. Supervision is limited. 

Employees holding a Certificate of Office and 
Secretarial Studies (TAPE) or accredited equivalent 
who are required to exercise any one or more of the 
skill levels described in this grade shall be classified 
Grade 3 or above. 
(1) TECHNICAL SKILLS 

(i) MACHINE OPERATION—Skill Level 3 
Operate computerised radio telephone equip- 
ment dictaphone equipment or other equip- 
ment of equal complexity. 

(ii) COMPUTER—Skill Level 3 
Use one or more software application pack- 
age(s) to operate and populate a database, 
spreadsheet/ worksheet to achieve a desired 
result; graph previously prepared spread- 
sheet; use simple menu utilities. 
Following standard procedures to template 
for the preceding functions using existing 
models/fields of information. 
Create, maintain and generate simple reports. 

(iii) KEYBOARD TYPING—Skill Level 2 
Accurately produce documents and corre- 
spondence using knowledge of standard 

formats, touch type, audio type within estab- 
lished procedures. 
Copy type at 40 wpm with 98% accuracy, 

(iv) WORD PROCESSING—Skill Level 2 
Use one or more software packages to create 
format, edit, proof read, spell check, print and 
save text documents, e.g. standard correspon- 
dence and business documents. 
Apply additional functions such as search 
and replace, variable fonts, moving and 
merging across documents and simple maths. 

(2) INFORMATION HANDLING—Skill Level 3 
Oversee record management systems including 
review and analysis. 

(3) ENTERPRISE/INDUSTRY KNOWLEDGE— 
Skill Level 3 
Apply a working knowledge of the organisation's 
products/services, functions, locations and clients. 
Respond to and act upon most internal/external 
inquiries in own function area. 

(4) BUSINESS/FINANCIAL SKILLS—Level 3 
Maintain financial records and journals, maintain 
payroll records; prepare accounts payable for 
payment. 

(5) SECRETARIAL—Skill Level 1 
Take shorthand notes at 80 wpm and transcribe 
with 98% accuracy. 
Arrange travel bookings and itineraries, make 
appointments. 

SUPERVISION 
Employees are subject to five defined levels of 

supervision which can be generally categorised as 
follows: 

DIRECT 
The employee receives detailed instructions on 

work to be performed and is subject to frequent 
personal progress checks. 

ROUTINE 
The employee receives broad instructions on 

work to be performed except when new or unusual 
features require more specific instructions. Work 
in progress is checked intermittently while all 
work is checked on completion. 

GENERAL 
The employee receives specific instructions 

only when new procedures or tasks are involved. 
Work is checked on completion. 

LIMITED 
The employee is subject to work checks which 

are generally confined to establishing that satis- 
factory progress is being made. Work is reviewed 
on completion. 

MINIMAL 
The employee is subject to final review/report 

back on work and may receive assistance with 
specific problems. 

NB: Supervision is not a criteria for determining 
classification levels but should be used as a guide in 
determining the overall level of responsibility and 
automony expected of the principal functions of the 
job. 
TRAINING 

Employees may be required to assist with the 
training and induction of other employees by demon- 
stration of skills required in their own grade and/or by 
informal personal instruction and demonstration of the 
skills required in grades below their own. 

5. Clause 12.—Annual Leave: Delete "Senior Clerk" 
from subclause (2)(c) and insert "Clerical Officer Grade 3 
Year 1. 

6. 16.—Record: Delete the figure "25" from subclause 
(l)(b) and insert in lieu "21". 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

7. Clause 19.—Mixed Functions: Delete the words "who 
is engaged on a higher class of work carrying a higher 
minimum rate of pay" and insert "whose princpal function 
as determined by the employer requires the exercise of any 
one or more of the skill levels set out in a higher grade". 

8. Clause 22.—Certificate of Age: Delete this clause and 
insert in lieu thereof— 

22.—Certificate of Age. 
An employee under twenty-one years of age shall, 

upon engagement, furnish the employer with a certifi- 
cate showing the following particulars— 

(a) name in full; 
(b) date of birth; 
(c) name of each previous employer; 
(d) class of work performed for each previous 

employer. 
No employee shall have any claim upon an employer 

for additional wages on the event of any of the above 
particulars being wrongly stated on the certificate. If 
any employee shall wilfully mis-state his/her age in the 
certificate then he/she alone shall be guilty of a breach 
of this award. 

PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pampus Pty Ltd t/as Lancet Scientific and Surgical Supplies 

(Applicant) 
and 

Denis N Weir 
(Respondent). 

No. 771 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
5 July 1993. 

Reasons for Decision. 
THE PRESIDENT: This was an application brought by the 
applicant herein pursuant of s.49(ll) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

It is an application which seeks an order staying, pending 
the hearing and determination of appeal No. 770 of 1993, 
the whole of an order made by the Commission in 
application No. 1448 of 1992. The subject order was one 
made upon an application brought pursuant to s.29 of the Act 
whereby the Commission ordered on 7 May 1993 that the 
applicant pay to the respondent the sum of $2831.94 within 
21 days of the date of the order. 

The application for a stay herein was made on 10 May 
1993. 

The grounds of appeal herein raise questions of law and 
fact, which, upon a reading of the reasons for decision, 
demonstrate that there is a serious question to be tried (see 
Gawooleng Dawang Inc v. Lupton and Others 73 WAIG 39). 

As to the further question of the balance of convenience, 
it was established before me that Mr Weir's financial 
situation was such that he would have difficulty repaying the 
money were those moneys to be paid to him, in fact such 
difficulty that it outweighs in this case the principle that a 
successful applicant should not be readily deprived of the 
fruits of his or her "judgement". Further, the balance of 
convenience favours the applicant. 

In the circumstances, therefore, I am satisfied that the 
applicant is entitled to a stay of the operation of the subject 
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order. However, it should be conditional upon the moneys 
being paid by the applicant into a joint account, in 
accordance with orders which I will make, there to be held 
pending the hearing and determination of this appeal or 
further order. 

Appearances: Mr K.A. Dundo (of Counsel) on behalf of 
the applicant. 

Mr K. Trainer, as agent, on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pampus Pty Ltd t/as Lancet Scientific and Surgical Supplies 

(Applicant) 
and 

Denis N Weir 
(Respondent). 

No. 771 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
25 June 1993. 

Order. 
THIS matter having come on for hearing before me on the 
25th day of June 1993, and having heard Mr K.A. Dundo 
(of Counsel) on behalf of the applicant and Mr K. Trainer, 
as agent, on behalf of the respondent, and I having reserved 
my decision on the matter, and having determined that my 
reasons for decision will issue at a future date, it is this day, 
the 25th day of June 1993, ordered and declared as 
follows:— 

(1) That the applicant has a sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and was 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) That appeal No. 770 of 1993 has been instituted 
within the meaning of s.49(ll) of the Act. 

(3) That the order made by the Commission on the 7th 
day of May 1993 in application No. 1448 of 1992 
be wholly stayed pending the hearing and determi- 
nation of appeal No. 770 of 1993, or until further 
order, subject to and conditional upon the appli- 
cant complying with the orders and conditions 
hereinafter expressed. 

(4) That the applicant herein shall, on or before the 
2nd day of July 1993, pay the total of the amount 
of $2831.94 ordered to be paid by the Commission 
in its said order of the 7th day of May 1993 in 
application No. 1448 of 1992 into a bank account 
offering the best obtainable interest rates. 

(5) That account shall be opened in agreement by the 
person to be nominated in writing to the respon- 
dent by the applicant and by the respondent or his 
nominee on or before the 2nd day of July 1993 
aforesaid. 

(6) That such account shall be in the joint names of 
and shall be jointly administered by the applicant 
and the respondent or their nominees on behalf of 
the parties. 

(7) That if any dispute as to the administration of the 
said account shall arise the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being, whose decision in the matter shall be final 
and bind all persons referred to in order (6) hereof. 

(8) That all or any liability for taxes or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant who shall indemnify the respondent 
against any claim in respect of the same. 
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(9) That all administration expenses in respect of the 
said account shall be paid forthwith by the 
applicant. 

(10) That in the event of any failure to comply with all 
or any of these conditions then there shall be 
liberty to apply on 48 hours notice to revoke this 
order or any part thereof, and/or for any other 
necessary orders or directions. 

(11) That in the event of the appeal herein being 
dismissed then the moneys in such account, 
including any interest earned by the same, shall be 
paid forthwith without any deduction to Mr Denis 
Neil Weir. 

(12) That in the event of the appeal herein being upheld 
then the moneys in such account, including any 
interest earned by the same, shall be paid 
forthwith without any deduction to the applicant. 

(13) That the President may at any time upon applica- 
tion by any party hereto and without affecting the 
generality of his ability to give further direc- 
tions:— 
(a) Fix further conditions. 
(b) Direct that the account be administered by a 

person or persons in lieu of the persons 
referred to in order (6) hereof. 

(c) Vary or discharge these orders. 
(14) That there be liberty to apply on 48 hours notice 

in relation to clarification of this order or for any 
ancillary orders or directions necessary to achieve 
what these orders require, save and except in 
relation to decisions made by the Registrar and 
pursuant to order (7) hereof. 

(15) That the applicant forthwith serve a copy of this 
order on the Registrar. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

It is not in dispute that that and indeed no amount has been 
paid since the order was made by the Commission on 30 
December 1992, notwithstanding that the application for a 
stay was dismissed on 24 February 1993. 

It was conceded that there was a serious issue to be tried, 
and there is. 

It was also submitted that the point of law to be argued 
on appeal listed for hearing on 5 July 1993 and 9 July 1993 
was a clear one, and that that ought to be taken into account 
in assessing the balance of convenience. These matters were 
comprehensively considered in SGS Australia Pty Ltd v. 
Taylor (op cit). 

However, the balance of convenience preponderantly falls 
in favour of the respondent. 

It is now six months since the order was made. There has 
not at any time been any stay of the order and no amount 
has been paid to the respondent. The applicant has breached 
an order and the respondent has been forced to take 
enforcement proceedings. In other words, the applicant is in 
breach of an order of the Commission for at least four 
months. No explanation has been offered and no attempt has 
been made to remedy the situation. 

The balance of convenience favours the respondent, 
because without any good reason he has been deprived of 
the fruits of his "judgment" for several months. In addition 
to that, the applicant is "in contempt" (in general terms) of 
an order of the Commission. It is further "in contempt" 
(again put in general terms) of an order of the Industrial 
Magistrate. The question of what effect, if any, a stay would 
have on the order of the Industrial Magistrate enforcing the 
order at first instance was not in direct issue. It would be 
completely contrary to equity, good conscience and the 
substantial merits of the case if I were to make an order 
staying the application. 

This application will therefore be dismissed. 
Appearances: Mr S.J. Kenner (of Counsel) on behalf of 

the applicant. 
Mr A.D. Lucev (of Counsel) and with him Mr N.M. Kee 

(of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
SGS Australia Pty Limited 

(Applicant) 
and 

Trevor Taylor 
(Respondent). 

No 958 of 1993. 
BEFORE HIS HONOUR 

THE PRESIDENT P.J. SHARKEY. 
6 July 1993. 

Reasons for Decision. 
THE PRESIDENT: This was an application brought 
pursuant to s.49( 11) of the Industrial Relations Act 1979 (as 
amended). It seeks the stay of the operation of the whole of 
an order made by the Commission, constituted by a single 
Commissioner, on 30 December 1992. 

There was a previous application for a stay of that order 
which was dismissed by me by an order made on 24 
February 1993 for reasons set out in SGS Australia Pty Ltd 
v. Taylor 73 WAIG 721. 

On 24 June 1993, the Industrial Magistrate, upon 
complaint by the respondent to this application, made 
orders:— 

(1) Imposing a penalty of $800 on the applicant. 
(2) That the order of the Commission at first instance 

be enforced and the applicant pay forthwith to the 
respondent the amount of $67,688.55. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
SGS Australia Pty Limited 

(Applicant) 
and 

Trevor Taylor 
(Respondent) 

No 958 of 1993. 
BEFORE HIS HONOUR 

THE PRESIDENT P.J. SHARKEY. 
1 July 1993. 

Order. 
This matter having come on for hearing before me on the 
1st day of July 1993, and having heard Mr S.J. Kenner (of 
Counsel) on behalf of the applicant and Mr A.D. Lucev (of 
Counsel) and with him Mr N.M. Kee (of Counsel) on behalf 
of the respondent, and having determined that my reasons 
for decision will issue at a future date, it is this day, the 1st 
day of July 1993, ordered that the application herein be and 
is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tip Top Bakeries 

(Applicant) 
and 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

(Respondent) 
No. 846 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

22 June 1993. 
Reasons for Decision. 

THE PRESIDENT: This was an application by the 
applicant. Tip Top Bakeries, for a stay of an order of the 
Commission, constituted by a single Commissioner, made 
on 3 May 1993 in application No CR 77 of 1993, which, 
formal parts omitted, reads as follows:— 

"That provided Mr J. Boycott presents himself for 
duty on Monday, 17 May 1993, he shall be re- 
employed as a Bread Slicer by Tip Top Bakeries; and 

That re-employment shall commence from the 
aforementioned date; and 

That upon recommencing employment, the service 
of Mr J. Boycott shall be deemed continuous; 

And that Mr J. Boycott shall be paid $5 992.00, 
being the wages he would ordinarily have been due as 
a Bread Slicer, for the period between his dismissal and 
his re-employment, excluding penalty payments." 

Upon commencement of the hearing, Mr Cuomo (of 
Counsel) for the respondent made a submission that the 
notice of appeal cites the Federal union, the Transport 
Workers' Union of Australia, WA Branch, as respondent. 
However, the notice of application for the stay cited the 
State registered union, the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch. That is what he submitted, and that is the case. For 
the purposes of this application he appeared for the State 
union. 

In reply, Mr Uphill for the applicant submitted that the 
application for a stay was correctly made, and that there was 
no difficulty in my hearing the application for an abridge- 
ment of time and expedited hearing and the stay application. 

He submitted further that the implication of the appeal 
being misdirected to the Federal union rather than the State 
registered union could be correctly addressed when the 
appeal comes before the Full Bench by amending the 
application pursuant to s.27(l)(l) of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act"), and further that if there is an error then such an error 
is rectifiable pursuant to s.27(l)(m) of the Act. 

Next, he submitted that no prejudice to the union had been 
suffered in how the appeal application has been directed and 
that the union's presence at the stay application hearing 
indicated that there can be no serious prejudice or 
misunderstanding in the application which had been filed in 
the Commission. 

Mr Cuomo submitted that the while the union opposed the 
granting of the stay, it did not oppose the application for an 
expedited hearing of the matter. 

Further, Mr Cuomo submitted that there was no basis 
upon which the stay application could be made. The 
problem, Mr Cuomo submitted, was that the stay application 
is predicated upon the making of an appeal. The notice of 
appeal filed on 25 May 1993 cites as the appellant Tip Top 
Bakeries and as the respondent The Transport Workers' 
Union of Australia, WA Branch, which is the Federally 
registered union, and that that union is registered pursuant 
to the Industrial Relations Act 1988 of the Commonwealth, 
and that the description "WA Branch" when added to that 
name is, of course, a description of the entity, whether 
separate or not. He referred me to Moore v. Doyle (1969) 
15 FLR 59. Therefore, he submitted, it is not in any sense 

the party that is a party to that earlier proceeding in 
application No CR 77 of 1993. Thus he submitted there is 
no appeal in any valid sense before the Commission and the 
stay application did not have "legs" because there is no 
basis upon which such an application is made. 

Mr Cuomo further submitted that the powers of the Full 
Bench did not go so far as to allow the substitution of one 
party for respondent to the other. He submitted that the 
prescription in s.49 of the Act is that a party be served within 
21 days of the filed notice of appeal, and that if another party 
is to be added then a new notice of appeal will need to be 
served, and that it would be a question for the Full Bench 
at that stage whether they have the power to amend and 
whether that discretion should be invoked. The actual 
respondent, he submitted, had not as yet been notified and 
served, and therefore the attitude of the respondent to this 
application is that there is no appeal. 

Mr Cuomo's submissions went to the question of 
jurisdiction in that my jurisdication to hear the application 
for a stay depends upon an appeal having been instituted 
under s.49(ll) of the Act, and that no appeal has been 
instituted, and as such the application for a stay should be 
dismissed. 

However, Mr Cuomo submitted that he would have no 
objection to my hearing the whole of the stay application and 
then deciding on all of the matters raised before me. 

Principles. 
The principles which relate to applications for a stay of 

operation of an order have been well settled in this 
Commission. In Gawooleng Dawang Inc v. Lupton and 
Others 72 WAIG 13101 set out the principles in some detail. 

Firstly, the decision of the President as to whether to grant 
a stay or not upon an application under s.49(ll) of the Act 
is a discretionary decision, and subject to particular 
considerations contained in the Act or in the facts of a 
particular application the President is bound to apply 
s.26(l)(a), (c) and (d) of the Act. 

Part of the merits of the matter will include an 
examination of whether there is a serious issue to be tried, 
whether the balance of convenience favours the applicant, 
and the overriding principle that a person should not be 
readily deprived of the fruits of his/her litigation. 

Applicant's Case. 
The applicant's case, summarised from the submissions 

of Mr Uphill, was as follows:— 
(1) The appeal is not frivolous. 
(2) The grounds of the application for a stay are that 

there is a serious issue to be determined upon 
appeal which relates to the exercise of the 
Commission's discretion to reinstate or not rein- 
state a dismissed employee. The matter related to 
two employees who were terminated for miscon- 
duct as the result of fighting. The two employees 
concerned were a Mr Kiat Lee and Mr John 
Boycott. Only Mr Boycott sought reinstatement. 

(3) The grounds of appeal allege that there were errors 
both of law and in fact, and that the Commission 
substituted his own views for that of the employer, 
and that there was a fundamentally wrong test and 
approach adopted in deciding the matter. Further, 
there was not the proper exercise of discretion, and 
that the Commission did not have regard for Mr 
Boycott's evidence as to who was to blame for the 
incident, and that Commission did not have proper 
regard for the fact that Mr Boycott knew that 
fighting was not allowed and that Mr Boycott, on 
his evidence, accepted that fighting would be 
terms for termination. 

(4) The balance of convenience favours the applicant 
because:— 
(a) While the employee will not have had any 

income since the time of his termination, 
there is no obstacle to Mr Boycott obtaining 
alternative work pending the appeal. 
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(b) The amount of $5 992.00 ordered by the 
Commission to be paid is not at risk because 
the applicant is a large company and that 
amount has been set aside as a liability on the 
company's books. Further the company was 
willing to pay interest on the amount set 
aside in the event of the appeal being 
unsuccessful. 

(c) If the money is paid over now it may not be 
recoverable later if the appeal is successful 
and the company would have to resort to civil 
remedies to try and recover the money paid 
if the employee failed to repay the money. 

(d) The only way to ensure that money is 
available to the successful party is to have it 
held in a separate bank account or a bank 
trust account. 

(e) There were two effects of re-employment. 
Firstly, from Mr Boycott's perspective he is 
not likely to be committed to his work 
especially when he knows that an appeal 
bench may take away the job he has been put 
back to. Secondly, from the company's 
perspective Mr Boycott's presence is likely 
to have a destabilising influence due to the 
following factors:— 

(i) He admitted he made racist remarks to 
a fellow employee that led to a physical 
altercation. 

(ii) He admitted that he was 50% to blame. 
(iii) The company and the Commission 

cannot be sure that he will not lose 
control again and make another racist 
remark that may provoke a similar 
reaction. 

(iv) The applicant's workforce is made up of 
many nationalities and many of those 
people come from Asian origins and are 
interested in the outcome of this matter. 

(v) The racial comments made by Mr 
Boycott were offensive not only to Mr 
Lee but to many others at Tip Top 
Bakeries. 

(vi) The applicant has heavy obligations 
under the Occupational Health and 
Safety Act to provide a safe workplace. 

Therefore, it was submitted, reinstatement pending the 
outcome of the appeal was not desirable. 

Mr Uphill referred me to a decision of Dawson J in Re 
Moore; ex pane v. Pillar 65 ALR 683, which, it was 
submitted, suggested that in industrial relations matters it is 
desirable to reduce as much as possible the uncertainty that 
there is. Mr Uphill submitted that if the stay were not 
granted there would be uncertainty about a number of 
factors, (ie) how long will Mr Boycott be back working for 
the applicant, and, secondly, will the applicant be able to 
recover the moneys paid to Mr Boycott in the event of the 
appeal being successful? 

Respondent's Case and Submissions. 
(1) Mr Boycott gave evidence on oath before me on the 

following:— 
(a) He had not been reinstated by the applicant. 
(b) He ceased work with the applicant on 26 January 

1993 and the matter was taken up quickly by the 
union. 

(c) The matter went to the Commission and was heard 
on 29 April 1993 and decision delivered by the 
Commission on that day. 

(d) Between 26 January 1993 and 29 April 1993, 
some four and a half months, Mr Boycott was 
unemployed. He was with an agency and attended 
CES every day and looked through the papers for 
work but was unsuccessful. 

(e) He had been with the applicant for 12 years and 
will be 58 years of age in July. He went for two 
interviews and had quite a number of telephone 
calls in answer to newspaper adverts but believed 
he was unsuccessful because of his age. 

(f) Since the decision of the Commission, he had not 
looked for work because he expected to start work 
with the applicant again. He said that if he goes 
back to work for the applicant he would look for 
work elsewhere and he did not believe he would 
be a disruptive influence. 

(g) In cross examination, Mr Boycott said that he 
would look for work elsewhere because he 
sincerely believed Tip Top Bakeries were doing 
some selective sacking and that he had been 
selected and they would be watching him to make 
a mistake so they could finally sack him. He said 
that he would get on well with the other workers, 
and that when he went back on 17 May 1993, 
while Tip Top Bakeries would not take him, he 
was well received by the other workers. 

(h) The moneys paid to him would be put in the bank 
until the appeal decision. 

(2) Mr Cuomo reiterated the questions of arguments he 
made earlier on the nature of the appeal so far being a 
nullity, and that those questions do impinge upon whether 
there is a serious matter or indeed any appeal to be 
determined, so he submitted. 

(3) There was also the question of the Commission 
rectifying the situation and the jurisdiction of the Commis- 
sion to extend time and the exercise of discretion, and he 
referred me to Associated Minerals Consolidated Ltd and 
Others v. ADSTE 63 WA1G 1879. It was submitted that Full 
Bench in looking at the extension of time would need to look 
at the balance of prejudices to the parties or the effects on 
the parties of granting the decision, and that there are very 
real matters of prejudice on behalf of the worker to take into 
account, (ie) the effect of an extended period of unemploy- 
ment on the worker while the matter is being litigated. The 
worker is asking for his employment, and the Commission 
said that the employment was unfairly terminated and that 
the worker should be reinstated. 

(4) The balance of convenience favours the respondent 
because of the hardship facing Mr Boycott in that he is 
receiving no income and he is awaiting the fruits of his 
earlier litigation to get that employment. Mr Boycott is 58 
years of age, had been with the applicant for 12 years prior 
to his dismissal, and is looking for unskilled labouring work 
in times of economic hardship. 

Conclusions. 
As to the question of a serious issue to be tried, it was not 

seriously in dispute that that was the case. 
Upon the submissions before me, and the evidence of Mr 

Boycott, I am of opinion that the balance of convenience 
favours the respondent. Mr Boycott, for whom the respondent 
represents, has been out of work since his dismissal in January 
1993 and has been denied the fruits of his successful litigation 
before the Commission at first instance. He is unemployed. 

Further, there is not sufficient evidence before me to 
establish that the applicant will suffer any hardship or 
inconvenience if the stay is not granted, or at least such 
hardship or inconvenience that it has established its case for 
a stay. In particular, the evidence of likely ongoing disruption 
at work if he returned given from the bar table was not of and 
could not be given great weight. The equity, good conscience 
and substantial merits of the case were not, on the evidence, 
such as to require me to grant this application. 

There is also the question of the President's jurisdiction 
to hear the application which depends on the appeal being 
instituted under s.49(l 1) of the Act. The question is whether 
an appeal has been instituted, in that it appears, on the face 
of it, that it names the wrong respondent, that respondent 
being named on the notice of appeal as the Federal union, 
which was not a party at first instance and cannot be a party 
now. 



There is little judicial definition of the word "instituted". 
One such definition is contained in Foy v. Foy (No 2) 102 
DLR (3d) 342 at 352, 353, Ont CA, per Rowland CJ. In that 
case, the phrase "instituted vexatious legal proceedings" in 
s.l(l) of the Vexatious Proceedings Act, RSO 1970, c481 
was held to apply only to the commencement of an action 
or proceeding by writ or originating notice of motion or 
similar originating proceedings. It would not apply to 
proceedings which were a response to, or a participation in, 
proceedings instituted by another party. That is what that 
section provides. 

In my opinion, the appeal cannot be instituted until the 
time within which an appeal can be instituted is extended 
in the manner referred to in Arpad Security Agency v. 
FMWU 69 WAIG 2662. In this case, too, where the wrong 
respondent is named, there is at this time, arguably, not an 
appeal against the decision. Some assistance can be derived 
from that authority. 

In my opinion, "instituted" means the filing and service 
of a notice of appeal within 21 days as is provided by s.49(3) 
of the Act. S.49(3) reads as follows:— 

"An appeal under this section shall be instituted 
within twenty-one days of the date of the decision 
against which the appeal is brought and may be 
instituted by— 
(a) any party to the proceedings wherein the decision 

was made; or 
(b) any person who was an intervener in those 

proceedings, 
(c) deleted." 

An appeal cannot be instituted unless it is so instituted 
within 21 days of the date of the decision against which the 
appeal is brought. 

Further, there has been no application to the Full Bench 
to extend time to file the notice of appeal granted so that that 
defect has not been remedied, and no appeal has been 
instituted within the meaning of s.49(ll) of the Act. 

The application is therefore dismissed. 
Order accordingly. 

Appearances: Mr J.N. Uphill on behalf of the applicant. 
Mr M.D. Cuomo (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tip Top Bakeries 

(Applicant) 
and 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

(Respondent) 
No. 846 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

1 June 1993. 
Order. 

THIS matter having come on for hearing before me on the 
1st day of June 1993, and having heard Mr J.N. Uphill on 
behalf of the applicant and Mr M.D. Cuomo (of Counsel) 
on behalf of the respondent, and having reserved my 
decision on the matter, and having determined that reasons 
for decision will issue at a future date, it is this day, the 1st 
day of June 1993, ordered that the application be and is 
hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT—UNIONS 
Matters dealt with 

under Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry S Horsman 

and 
Bruce Wilson, Ralph Blewett, Tommy Clarke and Stephen 

Booth. 
No. 569 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

7 July 1993. 
Reasons for Decision. 

THE PRESIDENT: By this application (which was an 
application brought under s.66 of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to' as "the 
Act")) the applicant, Mr Barry S Horsman, sought to 
substitute The Australian Workers* Union, West Australian 
Branch, Industrial Union of Workers, a State registered 
organisation, as a respondent in these proceedings. He had 
previously named the State branch of the Federal Australian 
Workers' Union, namely the Australian Workers Union 
(WA Branch) (the State branch of the Federally registered 
Australian Workers' Union) (see my previous decision in 
Horsman v. Australian Workers Union and Others 73 WAIG 
1242), as a respondent. The application also named, as 
respondents, persons who were identified to me as officials 
of the Federal organisation. 

The application was based on complaints about an alleged 
failure to assist Mr Horsman in litigation arising from a 
dispute with his employer, the Main Roads Department of 
Western Australia. He was employed at all material times 
under a Federal award, namely the Australian Workers' 
Union Construction, Maintenance and Services (WA Gov- 
ernment) Award 1987, to which the Federal organisation is 
a party. 

The matter concerning Mr Horsman's employment was 
heard by Commissioner Laing (apparently by way of private 
arbitration) in the Australian Commission on 6 November 
1992 (AWU v. Main Roads Department (Print K5361) (see 
exhibit 7), and he found that the employer had not acted 
harshly or oppressively but ordered payment of six weeks 
pay in lieu of notice. 

It seems that both parties, including Mr Horsman, agreed 
to be bound by the decision (see exhibit 5 (attachment 5)). 
Mr Horsman clearly agreed to this, signing a form of consent 
dated 23 June 1992. 

As I understand Mr Crossley's submissions, he now 
wishes to make a common law claim in the Federal Court 
and requires assistance from one of the organisations. That 
claim would be one of unfair dismissal. 

All his dealings in this matter were with the Federal 
organisation. That is clear from the correspondence which 
are under the heading of exhibit 5 herein. 

What was in issue here was contained in a submission by 
Mr Booth that all of these matters had involved the Federal 
organisation and that I had no jurisdiction to deal with the 
matter under s.66 of the Industrial Relations Act 1979 (as 
amended) because orders were not being sought relating to 
the State organisation's rules. In fact, there has been no 
evidence that any request was made to the State organisation 
to deal with this matter, or if it were that it was refused. The 
matter was always dealt with by the Federal organisation 
(see exhibit 5 and the correspondence contained therein, 
including exhibit 5 (attachment 12)). 

In addition, since the question of the applicant's employ- 
ment related to matters which arose under the Federal award 
and were later sought to be pursued in the Federal Court, it 
would seem to me clear that it was a matter within the 
purview of the Federal organisation and arose from the 



applicant's membership of that organisation, assuming that 
he was a member of it. 

For those reasons the application will be dismissed, and, 
in addition, the application proper, on the motion of Mr 
Booth, will be dismissed against all the other respondents. 
In the case of the Federal organisation it is because I have 
no jurisdiction in relation to its rules. In the case of the 
officials named as respondents it is because they are all 
officials of the Federal organisation. In addition, insofar as 
they might be officials of the State organisation, because the 
two organisations are counterpart bodies under s.71 of the 
Act, the application fails because there was no request made 
to the State organisation for assistance or refused by it, and 
there could, therefore, be no breach of its rules as alleged, 
on the evidence. 

Further, it is not clear to me at all that the application 
relates in any way to an "organisation" as defined in s.7 of 
the Act. 

Appearances: Mr T.C. Crossiey, as agent, on behalf of the 
applicant. 

Mr S. Booth on behalf of the respondents and The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry S Horsman 

and 
Bruce Wilson, Ralph Blewett, Tommy Clarke and Stephen 

Booth. 
No. 569 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

22 June 1993. 
Order. 

THIS matter having come on for hearing before me on the 
22nd day of June 1993, and having heard Mr T.C. Crossiey, 
as agent, on behalf of the applicant, and Mr S. Booth on 
behalf of the respondents and The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers, and having determined that my reasons for decision will 
issue at a future date, it is this day, the 22nd day of June 
1993, ordered as follows:— 

(1) That the application to join The Australian 
Workers' Union, West Australian Branch, Indus- 
trial Union of Workers as a respondent herein be 
and is hereby dismissed. 

(2) That the application herein be and is hereby 
dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry S Horsman 

and 
Australian Workers Union (WA Branch), Bruce Wilson, 

Ralph Blewett, Tommy Clarke and Stephen Booth. 
No. 569 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

17 May 1993. 
Order. 

THIS matter having come on for hearing before me on the 
17th day of May 1993, and having heard Mr T.C. Crossiey, 
as agent, on behalf of the applicant, and Mr P.B. Williams 

(of Counsel) on behalf of the respondents, and having 
determined that I should make such orders and give such 
directions as are necessary or expedient for the expeditious 
and just hearing and determination of this matter, it is this 
day, the 17th day of May 1993, ordered and directed as 
follows:— 

(1) That the application herein, sofar as it relates to 
the Australian Workers Union (WA Branch), be 
and is hereby dismissed, and any reference to the 
said federally registered union be deleted there- 
from. 

(2) That leave be and is hereby granted to the 
applicant to file and serve an amended application 
naming The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers as 
a respondent within seven days of the 17th day of 
May 1993. 

(3) That leave be and is hereby granted to The 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers to file and 
serve an answer and counter proposal within 10 
days after service of such amended application 
upon it. 

(4) That leave be and is hereby granted to The 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers to be heard 
on the question whether they should be substituted 
as a party to the application herein. 

(5) That the application herein be and is hereby 
otherwise adjourned for hearing and determina- 
tion to 10.00 am on Tltesday, the 22nd day of June 
1993 and Wednesday, the 23rd day of June 1993, 
and/or such other days as I may appoint for such 
hearing and determination. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 

Application for— 

ARGYLE DIAMONDS ENTERPRISE BARGAINING 
AGREEMENT 1992 
No. AG 12 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Argyle Diamond Mines Pty Limited 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others. 
No. AG 12 of 1993. 

COMMISSIONER J.F. GREGOR. 
28 June 1993. 

Order. 
Registration of an Enterprise Bargaining Industrial 

Agreement No. AG 12 of 1993. 
HAVING heard Mr R. Allen (of Counsel), Ms J. Crowhurst 
(of Counsel) and Mr R. Tanner on behalf of Argyle Diamond 
Mines Pty Limited and Ms M. Robinson on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and the Metals and 
Engineering Workers' Union—Western Australian Branch 
and Mr S. Booth, and later Mr M. Baker, on behalf of The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers, and by consent, the Commission, 
being satisfied that the agreement complies with the terms 
of the General Order of the Commission No. 1752 of 1991 
dated the 31st day of January 1991, and pursuant to the 
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powers conferred on it under section 41 of the Industrial 
Relations Act 1979, hereby registers the following schedule 
titled the Argyle Diamonds Enterprise Bargaining Agree- 
ment 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

This Agreement shall be known as the Argyle Diamonds 
Enterprise Bargaining Agreement 1992 ("the Agreement"). 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Single Bargaining Unit 
7. Background 
8. The Process 
9. Performance Measures and Indicators 

10. Rates of Pay 
11. Resolution of Issues 
12. Commitments 
13. Renewal of Agreement 

3.—Incidence and Parties Bound. 
(1) This Agreement: 

(a) Applies to persons employed by Argyle Diamond 
Mines Pty Limited who are covered by the terms 
and conditions of the Argyle Diamond Mines 
Production Award 1985 No.'s A 28 and A 32 of 
1984 (the Award). 

(b) Is binding upon Argyle Diamond Mines Pty 
Limited ("Argyle" or "the Employer") and The 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, the Metals 
and Engineering Workers' Union—Western Aus- 
tralian Branch and the Australian Electrical, 
Electronics, Foundry and Engineering Union 
(Western Australian Branch) ("the Unions") 
throughout the term of this Agreement. 

(2) The Employer and the Unions will oppose any 
applications by any other party to be joined to this 
Agreement. 

4.—Date and Period of Operation. 
This Agreement shall operate from the beginning of the 

first pay period commencing on or after the 24th day of 
March 1993 and shall remain in force until the 31st day of 
March 1994 and shall, subject to Clause 13.—Renewal of 
Agreement of this Agreement, cease thereafter. 

5.—Relationship to Parent Award. 
(1) This Agreement shall be read and interpreted wholly 

in conjunction with the Award, provided that where there 
is any inconsistency, the terms of this Agreement shall 
prevail. 

(2) Except as provided in subclause (1) above, the parties 
undertake for the term of this Agreement to maintain and 
adhere to the entitlements and conditions contained within 
the Award. 

6.—Single Bargaining Unit. 
(1) The organisations of employees covered by this 

Agreement have formed a Single Bargaining Unit in 
accordance with the requirements of the January 1992 State 
Wage Case Decision of the Western Australian Industrial 
Relations Commission (72 WAIG 191). 

(2) The Single Bargaining Unit has held negotiations and 
reached full agreement on the terms of this consent 
Agreement. 

7.—Background. 
(1) Formation of ADRT 

(a) On the 31st of January 1992 the Western 
Australian Industrial Relations Commission in the 
January 1992 State Wage Decision introduced 
new State Wage Principles which incorporated a 
principle permitting the ratification of enterprise 
bargaining agreements. 

(b) A regular (three weekly) meeting of representa- 
tives of the Employer and the employees during 
April 1992 decided to commission a work group 
referred to as the Argyle Development Resource 
Tbam ("ADRT") to investigate enteiprise bar- 
gaining with a view towards maximising returns 
for both the employees and the Employer. 

(c) The ADRT consisted of six members representing 
the Employer and the Unions, and was involved 
in this task from May until September 1992. 

(2) Purpose 
The purpose of the ADRT was: 

(a) To investigate the meaning of, and the intention 
behind, the enterprise bargaining principle of the 
State Wage Principles. The ADRT was to focus 
on understanding how Argyle's business works 
and to ascertain the key leverage points for 
improvement in performance and profit. 

(b) To recommend a process that will enable the 
Employer and the work force to reach joint 
agreement which will result in performance 
improvements, increased profit for the Employer 
and pay increases for the workforce. These 
changes may be cultural, organisational and/or 
operational. 

(3) Values and Beliefs 
(a) The values and beliefs determined by the ADRT 

are: 
(i) Argyle's Core Mission philosophy statement 

best illustrates how the workforce could/ 
should be treated. 

(ii) An attitudinal change by management em- 
ployees and award employees will be re- 
quired to achieve meaningful organisational 
change. 

(iii) Argyle has the people, the environment, the 
organisational structure, the framework and 
the organisational autonomy to achieve 
major advances in organisational excellence 
and employee enjoyment of work. 

(iv) Change at Argyle should be driven at 
department level and facilitated by central 
resources. 

(v) All employees, whether award or otherwise, 
will have to work together for this Agreement 
to be successful. 

(vi) The workforce at Argyle would prefer to 
work under principles and philosophies, 
including a system of genuine participation 
and consultation, rather than hard and fast 
rules. 

(b) The assumptions underlying those values and 
beliefs are: 

(i) Employees will seek to improve the way they 
do things. 

(ii) Employees want to be recognised and re- 
warded for their efforts. 

(iii) Employees want to be involved in the 
decision making process when the decision 
affects them in the carrying out of their day 
to day tasks. 

(iv) Employees want meaningful work. 
(v) Employees want to enjoy themselves. 
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(4) Key Principles 
The key principles determined by the ADRT and based 

on Argyle's Core Mission Philosophy are the following: 
* Safe and Healthy Environment 
* Teamwork and Partnership 
* Quality and Continuous Improvement 
* Individual Growth and Development 
* Pursuit of Profit 
* Diversity and International Focus 
* Candid and Open Communications 
* External and Community Involvement 
* Innovation 
* Leadership 
* Enjoyment of Work 
* Ethics/Integrity 

(5) Proposal of ADRT 
(a) After detailed study, consideration and consulta- 

tion with Argyle, the employees, the Unions and 
other sources the ADRT proposed that a process 
be adopted in order to meet the purpose of the 
ADRT. 

(b) The conclusions and determinations of the ADRT, 
and the process it recommended, were presented 
to a series of meetings of the Employer and 
employees in order to secure their commitment 
and agreement. 

(c) This Agreement now records the process that has 
been accepted by the parties and the reward that 
has been agreed for the commitment, co-operation 
and achievement of all elements of this Agree- 
ment. 

8.—The Process. 
(1) Outline 

(a) Functional work groups shall be established at the 
workplace. The size and structure of the work 
groups will be determined by the tasks to be 
performed and may involve departments, panels 
or stream or area based sections. 

(b) The work groups may include managerial, techni- 
cal and award employees. 

(c) The work groups will choose the areas for change 
and improvement by identifying the key perform- 
ance variables by the use of business analysis 
systems, including the Performance Driver Tree 
System and Bottleneck analysis. 

(d) The work groups will devise and implement 
strategies based on values agreed within the work 
group and aimed at the improved performance 
identified. 

(e) Changes will be achieved through proper consul- 
tation and discussion with the participants of the 
work groups. The employees affected by the 
change must genuinely agree to the change. 

(f) Whilst work groups should expect to be kept 
informed of progress in other work groups, and 
should investigate possible implementation for 
their group, any change implemented by one work 
group will not be used as a precedent to force any 
other work group to do the same. 

(g) Where consultation and discussion within the 
group in relation to change is not successful, either 
party may refer the issue to subparagraph (2)(f)(ii) 
of Clause 8.—The Process of this Agreement for 
resolution. 

(2) Implementation 
(a) Appropriate training, which may include briefing 

or induction, will be organised to give members 
of the work groups relevant and appropriate skills 
and information in areas such as leadership, 
facilitation skills, the "Big Picture", Driver Tree 
Methodology, Argyle Core Mission, information 
systems, project management systems, perform- 
ance measure, audit systems and change indica- 
tors (e.g. Stratum 1/11 program about to com- 
mence). 

(b) Each work group will establish their values, 
beliefs and goals, their key performance drivers, 
action plans for improving team and individual 
performance and their methods of communica- 
tion. 

(c) In varying degrees, team members will work 
together to improve their operations, handle day 
to day problems, and plan and control their work. 
In other words they are responsible not only for 
getting the work done but also for managing 
themselves. 

Rather than specialising in one narrow job or 
task, team members may be expected, when the 
need arises, to perform all tasks of the team as 
agreed by that team. The only constraints on this 
would be safety, statutory regulations, training or 
demonstrated competence to perform the tasks. 

(d) By agreement between the employer and the work 
group and on such terms as are agreed, the work 
group may be given the responsibility to deter- 
mine issues normally determined by the Em- 
ployer. Examples of these issues include recruit- 
ment, training, purchase of equipment, the taking 
of annual leave, sick leave, bereavement and 
compassionate leave. 

(e) Work groups will report back, through their 
Departments, to the Three Weekly Meeting 
between Employer and Employee representatives. 

The Three Weekly Meeting shall comprise: 
* Employer representatives; 
* Employee representatives who represent wages 

employees from the three Unions; and 
* Union officials as required/available to attend. 

(f) The Three Weekly Meeting shall assist the 
process as set out in subclause (1) of this clause 
in order to ensure the process proceeds satisfacto- 
rily. 

Specifically, the Three Weekly Meeting shall 
ensure that the process proceeds satisfactorily by: 

(i) reviewing the progress of the Agreement by 
assessment of work groups reports; and 

(ii) resolving issues where lack of agreement 
exists in accordance with subclause (3) of 
Clause 11.—Resolution of Issues of this 
Agreement. 

(g) The process will allow individuals and teams to 
adjust to the changes at their own pace, notwith- 
standing that change will need to occur during the 
life of the Agreement as a basis for future 
agreements. 

(3) Outcomes 
The process is aimed at achieving outcomes which will 

be of real value to Argyle and its employees in the following 
areas: 

(a) Cultural 
(i) more integrated workforce (harmony) 

(ii) shared visions and beliefs 
(iii) happier workforce 
(iv) safer working environment. 

(b) Organisational 
(i) better utilisation of skills 

(ii) increased company profits 
(iii) improved customer focus 
(iv) better employee relations 
(v) understanding of how business works 

(vi) workforce willing to share ideas/information 
(vii) potential for increasing future viability of 

deposit. 
(c) Operational 

(i) innovations in work procedures/processes 
(ii) increased productivity 

(iii) better equipment utilisation 
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(iv) decrease in costs, lost time injuries and 
absenteeism. 

(d) Personal 
(i) bigger pay packet 

(ii) greater job satisfaction 
(iii) greater involvement in decisions that affect 

the employee 
(iv) ownership of job 
(v) increased work autonomy 

(vi) more enjoyment of work 
(vii) increase in job security. 

(e) The work groups are committed to the following 
principles in order to achieve the objectives 
detailed above: 

(i) Honesty, mutual respect and a business like 
attitude to prevail at all times; 

(ii) A safe working environment and/or the 
provision of appropriate safety equipment to 
be the right of every employee; 

(iii) The opportunity for proper and effective 
consultation through work groups to all 
matters which effect employees prior to the 
implementation of any change; 

(iv) The introduction of measures to improve 
productivity and efficiency are not designed 
to result in loss of status, income or condi- 
tions. 

9.—Performance Measures and Indicators. 
Each work group will determine their key change 

indicators, performance measures and targets, and will audit 
and monitor their progress and performance. Where desira- 
ble they will liaise with other work groups to discuss 
common issues, goals and teamwork. 

Examples of Performance Measures are: 
(1) (a) Tonnes processed 

(b) Carats exported 
(c) Costs per tonne mined 
(d) Costs per carat exported 
(e) Equipment utilisation 
(0 Completed Work Orders. 

(2) Examples of Change Indicators are: 
(a) Safety statistics 
(b) Absenteeism 
(c) Survey focussing on cultural issues 
(d) Vehicle/equipment damage 
(e) Use of specific consumable 
(f) Ideas generated/implemented 
(g) Days lost through industrial disputes 
(h) Issues raised at Three Weekly Meetings 
(i) Number of negative counselling 
(j) Attendance at training courses 
(k) Housekeeping standards. 

10.—Rates of Pay. 
(1) The wage and allowance increases provided in this 

clause are payable on the basis that the employees covered 
by this Agreement fully participate and fully support the 
productivity improvement program set out in Clause 
8.—The Process of this Agreement. 

The allowances that will increase are: 
* Shift allowance; 
* Disability allowance (which is part of Living Away 

From Home Allowance); and 
* Lack of Home Amenities allowance (which is part 

of LAFHA). 
Note: 1. The Location allowance that is part of 

LAFHA will not increase as that is a 
Figure determined by the Western Aus- 
tralian Industrial Relations Commission 
(WAIRC). 

2. Installing Allowance for electricians 
now forms part of the hourly rate, so that 
will rise with the hourly rate. 

(2) The successful implementation of the process in 
accordance with this Agreement, and the commitment and 
co-operation of employees and Argyle to participate in the 
change process, is likely to result in a more productive 
workplace for the benefit of Argyle and its stakeholders, and 
for employees and their future job security. 

(3) In return for the commitment, co-operation and 
implementation of this Agreement throughout its term by 
employees and the Unions, the rate of pay for employees in 
classifications set out in Clause 24.—Rates of Pay of the 
Award will be increased to the following amounts: 

(a) Operator 
on commencement 
Level 1 
Level 2 
Level 3 
Level 4 
Level 5 
Level 6 
Level 7 
Level 8 
Level 9 
Level 10 

(b) Mechanical Trades 
on commencement 
Level 1 
Level 2 
Level 3T 
Level 3 
Level 4 
Level 5 
Level 6 

(c) Electrical Trades 
on commencement 
Level 1 
Level 2 
Level 3 
Level 4 
Level 5 
Level 6 
Level 7 
Level 8 

$10.89 
$11.55 
$12.25 
$12.62 
$12.89 
$13.46 
$14.02 
$14.57 
$15.12 
$15.68 

Level 1 $12.48 
Level 2 $13.23 
Level 3 $13.86 
Level 4 $14.28 
Level 5 $14.60 
Level 6 $15.16 
Level 7 $15.65 
Level 8 $16.13 

Allowances as set out in Clause 21.—Allowances of the 
Award will be increased to the following amounts: 

(a) Day Employees 
Living Away From Home Allowance $13.86 

(b) Shift Employees 
Living Away From Home Allowance $14.85 

Shift allowances as set out in paragraph (5)(f) of Clause 
10.—Hours of Work of the Award will be increased to the 
following amount: 

Shift Employees 
Shift allowance $0.40 

(4) Other than the increase provided in this clause there 
shall be no further increases in wage rates at Argyle during 
the term of this Agreement, except in accordance with a 
State Wage Case Decision. In addition, the employees and 
the Union parties to this Agreement undertake for the term 
of this Agreement, not to pursue any extra claims, award or 
over-award, except where consistent with the State Wage 
Fixing Principles. 

11.—Resolution of Issues. 
The following steps are based on subclause (2) of Clause 

27.—Communications and Consultations in the Award, and 
should be followed in the order shown: 

(1) Any dispute that arises in relation to this Agree- 
ment will be discussed within the work group 
concerned in an attempt to resolve the issue. 

(2) If the issue is not resolved it will then be referred 
to the relevant Union Delegate for discussion with 
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the Departmental Manager, and they will agree to 
a time period to attempt to resolve the matter. 

(3) Any issue that remains unresolved within the 
work group or Department will be referred to the 
regular (three weekly) meeting of representatives 
of the employer and the employees who will 
attempt to resolve the issue in accordance with 
paragraph (2)(f) of Clause 8.—The Process of this 
Agreement. If necessary this meeting will be 
brought forward to facilitate an early resolution of 
the issue. 

(4) If the matter is not settled it should then be 
referred to the relevant union organiser who will 
then confer with the appropriate employer repre- 
sentatives, and they will agree to a time period to 
attempt to resolve the matter. 

(5) If there is still no resolution the Management 
Group will enter into discussions with the relevant 
union organiser in an effort to produce a solution. 
In the unlikely event the matter is still not resolved 
it shall be submitted to the WAIRC as a dispute 
for resolution. 

(6) Until the matter is determined, the parties shall 
endeavour to ensure that the employees continue 
normal work. Continuity of normal work shall 
mean that no bans or limitations will be placed on 
established and agreed skills extension work 
practices. All personnel involved shall endeavour 
to ensure that the status quo remains in respect to 
established procedures and practices. Provided 
that such continuation of normal work shall not 
prejudice the outcome of the dispute. 

12.—Commitments. 
(1) The parties undertake that the terms of this Agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This Agreement shall not operate to cause any 
employee to suffer a reduction in normal rostered earnings, 
or to depart from relevant standards of the WAIRC in regard 
to hours of work, annual leave with pay or long service leave 
with pay. 

13.—Renewal of Agreement. 
(1) The parties will review the contents of this Agreement 

3 months prior to the end of the Agreement. Included in this 
review will be an assessment of the implementation of 
initiatives as processed in accordance with Clause 8.—The 
Process of this Agreement, and the extent to which their 
implementation has contributed to the achievement of the 
Argyle Diamond Mines continuous improvement program. 

It is expected that the success of this Agreement will have 
a large influence on future agreements and rewards. 

(2) Such a review is expected to result in the re- 
negotiation, renewal or replacement of this Agreement 

The MEMORANDUM OF AGREEMENT for the AR- 
GYLE DIAMONDS ENTERPRISE BARGAINING 
AGREEMENT 1992 is executed by: 

SIGNED for ARGYLE DIAMOND MINES PTY LIM- 
ITED by its representative in the presence of: 

R. Tanner 
Representative. 
Erica Kennealy 
Witness. 

THE COMMON SEAL of AUSTRALIAN ELECTRI- 
CAL. ELECTRONICS. FOUNDRY AND ENGINEERING 
UNION WESTERN AUSTRALIAN BRANCH) was af- 
fixed to this document in the presence of: 

W. L. Palmer 
Secretary/Authorised Union Official 

THE COMMON SEAL of THE AUSTRALIAN WORK- 
ERS' UNION, WEST AUSTRALIAN BRANCH, INDUS- 
TRIAL UNION OF WORKERS was affixed to this 
document in the presence of: 

R. Blewitt 
Secretary/Authorised Union Official. 

THE COMMON SEAL of METAL AND ENGINEER- 
ING WORKERS UNION, WESTERN AUSTRALIAN 
BRANCH was affixed to this document in the presence of: 

J. Sharp-Collett 
Secretary. 

BRADKEN PERTH, WESTERN AUSTRALIA 
(ENTERPRISE BARGAINING) AGREEMENT 1993 

No. AG 25 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Bradken Perth (A Division of ANI Corporation Limited) 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch. 

No. AG 25 of 1993. 
COMMISSIONER R.N. GEORGE. 

9 July 1993. 
Order. 

Registration of an Enterprise Bargaining Industrial Agree- 
ment 

No. AG 25 of 1993. 
HAVING heard Mr M. Borlase on behalf of the Applicant 
and Mr N. Hodgson on behalf of the Respondent and by 
consent the Commission, being satisfied that the Agreement 
complies within the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992 and 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

THE COLLIE (COAL FIRED) POWER STATION 
AWARD 1991 

No. A 9 of 1991. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

leal/Mitsubishi Heavy Industries Construction Consortium 
and 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and The Construction Mining and Energy 

Workers Union of Australia, WA Branch. 
No. A 9 of 1991. 

COMMISSIONER O.K. SALMON. 
22 June 1993. 

Order. 
WHEREAS this application was allocated to me on 
4 September 1991; and 

Whereas the applicant has not asked that a date be fixed 
for the hearing and determination of the matter; and 

Whereas on 14 April 1993 the applicant was requested to 
consider its wishes with respect to the matter and to advise 
me accordingly; 
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And whereas I have not been so advised; 
Now therefore I order that the matter be discontinued. 

(Sgd.) O.K. SALMON, 
[L.S.J Commissioner. 

PUBLIC SERVICE 
ARBITRATOR— 

kwards/Aqreements— 

No. A 4 of 1990. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Myer Stores Limited and Others 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others 

No. A 4 of 1990. 
COMMISSIONER O.K. SALMON. 

22 June 1993. 
Order. 

WHEREAS this application was allocated to me on 27 April 
1990; and 

Whereas the applicant has not asked that a date be fixed 
for the hearing and determination of the matter; and 

Whereas on 14 April 1993 the applicant was requested to 
consider its wishes with respect to the matter and to advise 
me accordingly; 

And whereas I have not been so advised; 
Now therefore I order that the matter be discontinued. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN QUARRIES PTY LTD (ENTERPRISE 
BARGAINING) CONSENT AGREEMENT 1992 

No. AG 26 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union. West Australian Branch, 
Industrial Union of Workers 

and 
Western Quarries Pty Ltd. 

No. AG 26 of 1993. 
COMMISSIONER J.F. GREGOR. 

5 July 1993. 
Registration of an Enterprise Bargaining Industrial 

Agreement 
No. AG 26 of 1993. 

HAVING heard Mr T.R. Kucera on behalf of the Applicant 
and Mr A.C. Tomlinson on behalf of the Respondent, and 
by consent the Commission, being satisfied that the matter 
is consistent with the Principles enunciated by the State 
Wage Case decision—January 1992 and pursuant to the 
powers conferred on it under Section 41 of the Industrial 
Relations Act 1979 hereby registers an agreement titled the 
Western Quarries Pty Ltd (Enterprise Bargaining) Consent 
Agreement 1992, a copy of which is contained in File No. 
AG 26 of 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Variat 

greemem 

HOSPITAL SALARIED OFFICERS AWARD 1968 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Royal Perth Hospital and Others 

and 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers). 
No. P29 of 1993. 

Hospital Salaried Officers Award 1968 
No. 39 of 1968. 

COMMISSIONER J.A. NEGUS. 
25 June 1993. 

HAVING heard Ms J. Sheridan on behalf of the Applicants 
and Mr M. Nolan on behalf of the Respondent, the 
Commission, being satisfied that the claim complies with 
the terms of the General Order of the Commission No. 1752 
of 1991 dated 31 January, 1992, and pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers Award, 1968 be 
varied in accordance with the following Schedule and 
that such variation shall have affect from the first pay 
period commencing on or after the 3rd day of February 
1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following num- 

ber and title 41.—Skills Acquisition insert the following: 
42. Job Skills Trainees 

2. Clause 41.—Skills Acquisition; Immediately following 
this clause insert the following new clause: 

42.—Job Skills Trainees. 
(1) A Job Skills Trainee is an employee who is 

employed under the conditions applying to the 
Commonwealth Government Job Skills Pro- 
gramme. 

(2) (a) (i) Job Skills Trainees shall attend ap- 
proved on and off-the-job training pre- 
scribed in the relevant training agree- 
ment, or as notified to the job skills 
trainee by the employer or agent. 

(ii) Job Skills Trainees will receive over a 
period of up to 26 weeks a mix of 
supervised work experience, structured 
training on-the-job and off-the-job and 
the opportunity to develop and practise 
new skills in a work environment. 

(iii) Job Skills Trainees may only be en- 
gaged by employers to undertake activi- 
ties under the Job Skills Programme 
guidelines. The employer shall ensure 
that the job skills trainee is permitted to 
attend the prescribed off-the-job train- 
ing and is provided with appropriate 
on-the-job training. 

(iv) The employer shall provide an appropri- 
ate level of supervision in accordance 
with the approved training plan. 
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(b) (i) Job Skills Trainees shall be engaged in 
addition to existing staff levels. Posi- 
tions normally held by permanent em- 
ployees shall not be filled by Job Skills 
Trainees. 

(ii) Job Skills Trainees shall be engaged for 
a period of up to 26 weeks as full time 
employees. 

(iii) Job Skills Trainees are permitted to be 
absent from work without loss of conti- 
nuity of employment to attend the 
off-the-job training in accordance with 
the training plan. However, except for 
absences provided for under this award 
failure to attend to work or training 
without an acceptable cause will result 
in a loss of pay for the period of the 
absence. 

(iv) Overtime and shift work shall not be 
worked by Job Skills Trainees except to 
enable the requirements of the training 
plan to be effected. When overtime and 
shift work are worked the relevant 
penalties and allowances of this award, 
based on the trainee wage, will apply. 
No Job Skills Trainee shall work over- 
time or shift work on their own. 

(v) The Hospital Salaried Officers Associa- 
tion of Western Australia (Union of 
Workers) shall be afforded reasonable 
access to Job Skills Trainees for the 
purposes of explaining the role and 
functions of the union and enrolment of 
the trainee as a member. 

(c) The weekly wages payable to Job Skills 
Trainees shall be $280.00. It is the rate for all 
purposes of the award and takes account of 
the range and extent of training provided. 

PUBLIC SERVICE AWARD 1992 
No. PSA A4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Commissioner, Public Service Commission. 

No. P27 of 1993. 
Public Service Award 1992. 

No. PSA A4 of 1989. 
COMMISSIONER J.A. NEGUS. 

6 July 1993. 
Order. 

HAVING heard Mr E. Rea on behalf of the Applicants and 
Ms M. Rogers on behalf of the Respondent, the Commis- 
sion, being satisfied that the claim complies with the terms 
of the General Order of the Commission No. 1752 of 1991 
dated 31 January, 1992, and pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 

That the Public Service Award 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have affect from the first pay period 
commencing on or after the 24th day of June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Contract of Service 
8. Certificate of Service 
9. Part Time Employment 

9A. Casual Employment 
10. Salaries 
11. Salaries Specified Callings 
12. Annual Increments 
13. Payment of Salaries 
14. Higher Duties Allowance 
15. Deduction of Association Subscriptions 
16. Hours 
17. Shift Work Allowance 
18. Overtime Allowance 
19. Annual Leave 
20. Public Holidays 
21. Long Service Leave 
22. Sick Leave 
23. Maternity Leave 
24. Leave Without Pay 
25. Study Leave 
26. Short Leave 
27. Leave to Attend Association Business 
28. Trade Union Training Leave 
29. Leave For Training With Defence Force Reserves 
30. Camping Allowance 
31. District Allowance 
32. Disturbance Allowance 
33. Diving Allowance 
34. Flying Allowance 
35. Motor Vehicle Allowance 
36. Property Allowance 
37. Protective Clothing Allowance 
38. Relieving Allowance 
39. Removal Allowance 
40. Sea Going Allowance 
41. Transfer Allowance 
42. Travelling Allowance 
43. Weekend Absence From Residence 
44. Preservation of Rights 
45. Time and Salaries Record 
46. Notification of Change 
47. Right of Entry 
48. Copies of Award 
49. Establishment of Consultative Mechanisms 
50. Award Modernisation 
51. Special Conditions 
52. Transition 
53. Allowances 
54. Adjustment of Salaries 
55. Amalgamation of Salary Classes 
56. Leave for International Sporting Events 
57. Witness and Jury Service 
58. Liberty to Apply 

Schedule A Salaries 
Schedule B Salaries—Specified Callings 
Schedule C Camping Allowance 
Schedule D District Allowance 
Schedule E Motor Vehicle Allowance 
Schedule F Motor Vehicle Allowance 
Schedule G Motor Cycle Allowance 
Schedule H Overtime 
Schedule I Travelling, Transfer and Relieving 

Allowance 
Schedule J Shiftwork Allowance 
Schedule K Diving, Flying and Seagoing Allow- 

ance 
Schedule L Named Union Party 
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2. Schedule K.—Diving, Flying and Seagoing Allow- 
ance: Immediately following this Schedule insert the 
following new Schedule: 

Schedule L—Named Union Party 
The Civil Service Association of Western Australia 

Incorporated. 

AWARDS/AGREEMENTS— 

Variation of— 

BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. R 14 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Building Trades Association of Unions of Western Australia 
(Association of Workers) 

and 
Adsigns Pty Ltd and Others. 

No. 1686 of 1990. 
COMMISSIONER A.R. BEECH. 

10 December 1990. 
Reasons for Decision—Preliminary Point. 

(Given extemporaneously at the conclusion of the 
proceedings as edited by the Commissioner). 

THE COMMISSIONER: The Commission has before it a 
claim to insert a redundancy provision into the Building 
Trades (Construction) Award. Ordinarily the Commission 
would proceed to deal with that in the most expeditious 
manner and in accordance with the Act. 

Two preliminary points have been received, the first is 
that the matter should be referred to a Commission in Court 
Session. The Commission wrote to the parties on 6 
December indicating its response to that and the Commis- 
sion does not propose to add to that response this morning. 
I merely ask the parties to note the carefully worded first 
sentence of the second paragraph which says that the 
Commission is not persuaded at this stage that the matter 
ought to be referred to a Commission in Court Session. 

The second preliminary point that has been raised is that 
this matter should be adjourned to either await the 
developments in the Australian Commission or to be listed 
together with that Commission and Mr Ferguson on behalf 
of certain roofing tile employers goes further to suggest that 
if that is the case, then the matter should be dismissed. 

It is clear that the claim before the Commission cannot 
be viewed in isolation from its history before the Federal 
Commission and also its history before a Commission in 
Court Session in Matter No. 609 of 1988. That history has 
been difficult, very long-running and complicated and in the 
circumstances it is fair to say that all parties and the 
Commission were optimistic that the matter was finally 
concluded in the Federal Commission and thus these 
proceedings before this Commission could proceed, and 
hopefully by consent as to the principal matters with only 
those matters relating to the housing industry, roof tiling and 
apprentices requiring the further detailed consideration of 
this Commission. 

That optimism has been a little premature and the position 
of the parties today, given that they have asked for an 
adjournment, is otherwise in that although they are the State 
counterpart bodies of parties to or direct participants in the 
counterpart Federal proceedings which form the basis of the 
claim and which itself proceeded by consent, is one of 
opposition. As it currently stands the Commission would be 
required to hear and determine all matters, including those 
of principle in relation to this claim and if one takes into 

account the submission received suggesting that the matter 
be referred to a Commission in Court Session at this stage, 
then this is the beginning of Application No. 609 of 1988 
revisited. 

The first day of hearing of that matter before a 
Commission in Court Session commenced on 15 January 
1990. Twelve months have passed involving days of 
submissions, witnesses' evidence and a substantial amount 
of exhibits and the cost to the parties and the community is 
in my view substantial and in the case of that application 
all that effort was to no avail as it was subsequently 
withdrawn following the earnest and consistently applied 
submissions of the applicant not to determine the claim 
because Federal proceedings were then in a state of flux. 

The Commission as currently constituted is not prepared 
to duplicate Application No. 609 of 1988 as to its procedure. 
That is not to say that the claim before the Commission is 
not important. Clearly the proceedings today and the 
preceding history of this matter and its predecessors 
demonstrate clearly that the claim is an important claim; nor 
is it to say that the claim should not be determined as quickly 
as possible—clearly it should be determined as soon as 
possible but the question becomes the procedure to be 
followed to achieve that desirable end. 

In the Commission's reasoning, it is important to note that 
the claim before the Commission is based entirely upon a 
corresponding provision in the counterpart Federal award. 
That is not an unusual situation. That provision was inserted 
by consent and it now operates on building construction sites 
in Western Australia. The parties to that consent arrange- 
ment, or their State counterparts who appear before me 
cannot reach agreement in the same terms and of crucial 
importance, one of those parties has asked the Federal 
Commission to reopen those proceedings to review them. 
The Commission has been advised by the parties that those 
proceedings are to resume some time in approximately the 
third week of January of next year. 

I am aware that the clause within the Federal award is 
itself subject to review by that Commission in any event, 
however the proceedings that have been foreshadowed in the 
Federal jurisdiction appear to be special and urgent and 
initiated due to the very issues which cause disagreement 
before this Commission. Thus, as the Commission sees it, 
the Federal provision is now subject to review. The Federal 
proceedings have not concluded and the further proceedings 
are to address at least the very fundamental issue which 
prevents these proceedings from proceeding upon the same 
consent basis as they proceeded in the Australian Commis- 
sion. 

That fundamental difference which involves restricted 
deeds of adherence is, in my respectful view, best 
determined within the very proceedings in which the issue 
was apparently agreed in the first place. The reopening of 
the Federal proceedings opens up a number of possibilities 
regarding the Federal clause and its existence and those 
possibilities will probably also result in a change in the 
respective positions of the parties to these proceedings. 

To that extent the parallels between this application and 
Application No. 609 of 1988 are strong and the Commission 
intends to follow the arguments that have been presented 
substantially by agreement this morning to adjourn the 
matter. It should be noted that if the Commission proceeds 
to arbitrate the matter then it does so in the knowledge that 
the basis of the claim to be arbitrated may change, the 
arbitration before its conclusion by the decision of this 
Commission, may be overtaken by die Federal proceedings 
and a corresponding change to the position of the parties at 
the bar table, and even if it is not thus overtaken the Federal 
proceedings may themselves lead to further changes to any 
decision made by this Commission. 

In any event the Commission is not comfortable with 
being asked to impose by arbitration a provision which 
resulted from consent proceedings elsewhere, especially 
when it is argued that one of the essential elements of that 
consent is not present today. 

The balance of all of the above results in the Commission 
deciding to adjourn the proceedings to a date to be fixed. I 
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advise that I have already had discussions with Palmer C. 
and subject to the agreement of the Chief Commissioner of 
this Commission and the President of the Australian 
Commission, it is likely but not certain, that there will be 
a joint sitting in relation to this matter. 

The parties will be advised by my Chambers when and 
whether this is to occur and if a joint sitting is to be arranged, 
the arrangements that are to be observed in relation to that. 
I add for the information of the parties that it is not my 
intention to deal with the question of the housing industry, 
the roof tile employers, nor the question of the apprentices' 
service in the joint sitting itself. Rather it would be the 
intention of the Commission to relist these proceedings to 
immediately follow the adjournment of the Federal proceed- 
ings or the outcome of the Federal proceedings, or the joint 
sitting proceedings once they are known and then sit to deal 
with those particular matters. Unless there are any questions 
as to the procedure that I have outlined, it is my intention 
therefore to adjourn and notify the parties in writing of the 
arrangements which are then set in place. 

Appearances: Mr S.M. Billing on behalf of the applicant. 
Mr A.J. Heelan on behalf of employer members of the 

Confederation of Western Australian Industry (Inc.). 
Mr M.G. McLean on behalf of the Master Builders' 

Association of Western Australia (Union of Employers) and 
The Master Plumbers' and Mechanical Services Association 
of Western Australia (Union of Employers). 

Mr T. Dobson on behalf the Australian Federation of 
Construction Contractors. 

Mr J.K. Ferguson on behalf of Roof tile employers. 
Mr B. Mortimore on behalf of The Hon Minister For 

Works and Services. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Adsigns Pty Ltd and Others. 
No. 1686 of 1990. 

Building Trades (Construction) Award 1987. 
COMMISSIONER A.R. BEECH. 

26 May 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is an application to vary the 
Building Trades (Construction) Award 1987 No. R 14 of 
1978 to insert provisions relating to redundancy. 

The application itself has had a varied history, and the 
issue, that being redundancy provisions for the building 
industry, has an even more varied and lengthy history. As 
will become apparent later in these reasons, there is no need 
to detail the history to any great extent in these Reasons, and 
in this regard it is to be noted that the respective submissions 
and exhibits of the parties have placed on the record of 
proceedings the history of the issue in detail. It is proposed 
therefore to refer to that detail only where it is necessary for 
that history to be taken into consideration in the issues which 
fall to be determined. All of the many points raised during 
this rather long running application have not been covered 
in detail in these Reasons. This should not be taken as an 
indication that the various arguments have not been 
considered, and in some cases, in depth by the Commission. 

However it is appropriate to note that the applicant union 
initiated this application as a counterpart application to 
proceedings to vary the National Building and Construction 
Industry Award. It is convenient to describe the counterpart 
application as "the federal proceedings" and the National 
Building and Construction Industry Award as "the federal 
award". The influence of the federal proceedings upon this 
application is able to be seen from the Reasons for 

Decision—Preliminary Point in this matter which issued on 
the 10th December 1990 and which, in response to the 
situation then before the Commission, resulted in the 
application being adjourned until the outcome of the federal 
proceedings was finally and conclusively known. That point 
appears to have been reached in May of 1992 when a Full 
Bench of the Australian Industrial Relations Commission 
refused leave to appeal against a decision issued by Palmer 
C of that Commission in relation to the corresponding 
provisions of the counterpart federal award. 

On the 20th November 1992 the applicant union 
requested that the application be re-listed, and following 
discussions with the parties, dates were set aside for the 
hearing of this matter. When the matter came on for hearing, 
it did so on the basis that the applicant had reached effective 
agreement with the Australian Federation of Construction 
Contractors (Western Australia) Industrial Association of 
Employers. The AFCC submitted that its members generally 
saw themselves as observing the terms of the applicant's 
claim by virtue of other awards, including awards of other 
states, and whilst it may have some agreement in principle 
with the positions advanced by the other respondents, the 
AFCC would not substantially object to the application. 
However, no agreement had been reached with the Master 
Builders' Association of Western Australia (Union of 
Employers), The Master Plumbers' and Mechanical Serv- 
ices Association of Western Australia (Union of Employ- 
ers), The Master Painters, Decorators and Sign writers 
Association of Western Australia (Industrial Union of 
Employers) (hereinafter referred to as the MBA group) and 
employers members of the Chamber of Commerce and 
Industry of Western Australia. 

The time allotted for the hearing of this matter proved 
insufficient, and resulted in a further adjournment part way 
through the proceedings. During this adjournment negotia- 
tions took place between particularly the employers repre- 
sented by Mr Heelan and the applicant, which resulted in 
agreement being reached on all matters other than the 
definition of redundancy to be included in the clause, and 
the extent to which past service of an employee is to be taken 
into account in determining an employee's entitlement 
under the clause. 

However, the Commission received argument regarding 
some preliminary and jurisdictional matters and also a 
submission from the Chamber of Commerce and Industry 
of Western Australia regarding the effect of the State Wage 
Principles upon this application. These matters will now be 
dealt with. 

PRELIMINARY AND/OR JURISDICTIONAL MAT- 
TERS: 
Appearances—Mr Heelan: 

At the commencement of the proceedings, the applicant 
union sought the identification of the respondents for whom 
Mr Heelan sought to appear, reserving its position on those 
issues when that information was provided. The Commis- 
sion therefore granted leave for Mr Heelan to appear on 
behalf of those employers for whom warrants had been filed 
and who were either named respondents to the award or 
employers bound by the award pursuant to s.37 of the Act 
on the understanding that Mr Heelan would provide that 
information prior to the conclusion of the proceedings. By 
letter dated 24th March 1993 Mr Heelan provided a schedule 
divided into four parts of persons by whom warrants had 
been signed in his favour. He categorised those parts as 
being: 

(a) employers covered by the Building Trades (Con- 
struction) Award; 

(b) employers that work in the industry; 
(c) employers whom "we have been unable to 

categorise"; 
(d) employers "whom we concede have an interest in 

the matter only sufficient to enable them to be 
regarded as interveners in the proceedings". 

In that letter Mr Heelan submitted that the employers 
covered by (a) and (b) above should be parties to the 
proceedings and that those covered by points (c) and (d) 
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should be interveners. Mr Heelan also observed that there 
has not been a submission made in relation to this by the 
applicant union, notwithstanding the opportunity for it to do 
so. and Mr Heelan invites the Commission to conclude from 
that that this request is not opposed, or indeed may be taken 
to be agreed to. 

On the basis of the information before the Commission, 
and particularly because of the manner in which Mr Heelan 
has categorised those persons by whom warrants have been 
filed, the Commission decides this matter as follows. Those 
persons who have been served with a copy of the application 
are, by virtue of S.29B of the Act parties to the application. 
Those persons who are employers who are covered by the 
award similarly should be joined as parties because they are 
directly affected by the proposed amendment to the award. 
The Commission so orders. Employers who are identified 
in part (b) of Mr Heelan's Schedule ("those employers that 
work in the industry") pose something of a dilemma. They 
are, apparently, seen by him as a different group of 
employers. If they are not covered by the award in that they 
do not employ persons covered by the award, then it is not 
apparent to the Commission on the information currently 
before it that those employers have a sufficient interest in 
the proceedings to warrant them being made parties, nor to 
be granted the status of intervener (Gaims v. Dempsey 
(1989) 69 WAIG 2343 at 2347 and the references contained 
therein). The Commission declines to order them to be 
joined as parties, or as interveners. Persons said to be 
employers listed in parts (c) and (d) of Mr Heelan's schedule 
would appear to have even less interest than the persons in 
part (b), and accordingly the Commission declines similarly 
to make them by order either parties or interveners to the 
application. Accordingly, leave for Mr Heelan to appear on 
behalf of those employers or persons contained in parts (b), 
(c) and (d) of his schedule is refused. 

Status of applicant: 
It was submitted that the applicant is not named as a party 

to the award in the sense envisaged by s.40(2) of the Act and 
that thus the applicant is not in a position to bring an 
application to vary the award. It is a fact that the applicant 
is named within the award in clause 7(11) where the 
applicant and the other building unions are taken as 
constituting the definition of "union" for all purposes of the 
award. The point being taken is that the applicant was not 
named as a party to the award at the time the application to 
vary the award was made. It appears that the point arises 
from the change in the Industrial Relations Act from 
Amendment No. 94 of 1984 which changed s.40 to its 
current form. Previously, an application to the Commission 
to vary an award could have been made by any union or 
association bound by the award. In my respectful view the 
point cannot have any substance. It is a point of some recent 
invention, and of doubtful authenticity. When regard is had 
for the fact that the applicant was a party to the order which 
led to the making of the award in 1979 (59 WAIG 500 at 
503) and from that time has been frequently and continu- 
ously an applicant for variations to that award without 
demurrer then the raising at this time of such a point with 
the intent of using it to conclude that this entire application, 
notwithstanding its significant history, is void puts technical 
objection over industrial common sense. In my view, that 
the applicant was a party to the proceedings which led to the 
making of the award can only lead to the conclusion that it 
is to be regarded as a party to it from that time. In the 
unlikely event that this view of the matter is incorrect, in the 
exercise of its jurisdiction the Commission shall act without 
regard to technicalities and the point is not upheld. 

Appearance—Mr Harris: 
It was argued that there had been an irregularity in the 

representation of the applicant in the proceedings. It is of 
course to be noted that since this application was lodged on 
the 16th October 1990 there has been a change in the 
appearances on behalf of the applicant over that time. The 
point is being raised specifically however in relation to a 
warrant in Form 27 in favour of Mr Harris lodged in the 
Commission on the 29th January 1993. That warrant is 
signed by Mr G.T. Giffard and bears the seal of the 

applicant. It is submitted that if Mr Giffard has been 
authorised to appear on behalf of the applicant in Commis- 
sion proceedings, that does not entitle him in turn to 
authorise Mr Harris to so appear. Having examined the 
matter and the applicant's file in the Registry of the 
Commission I am satisfied that the point raised is without 
foundation. The applicant notified the Registrar on the 18th 
November 1992 that it had authorised Mr Giffard to appear 
and to sign Commission documents on its behalf. This is not 
a case of "subwarranting" as quaintly suggested, but a 
situation where, according to that Warrant filed on the 29th 
January, the applicant authorised Mr Harris to appear on its 
behalf. As Mr Giffard is authorised to sign documents on 
behalf of the applicant, his signature is quite valid. The 
signature is on behalf of the Building Trades Association of 
Unions of Western Australia (Association of Workers), not 
on Mr Giffard's own behalf. The seal of the applicant has 
been affixed. I therefore regard that warrant as valid. 

I note for the record that I am not prepared to regard as 
valid a further warrant in Form 27 lodged in the Registry 
on the 18th March 1993 in favour of Mr Harris, bearing the 
seal of the applicant and also what appears to be a facsimile 
signature of Mr Reynolds. In the context of a challenge to 
the validity of Mr Harris' appearance having been made 
earlier in the proceedings, that this warrant was not referred 
to in any proceedings before the Commission, and that so 
far as I am aware neither Mr Heelan nor any other person 
appearing is aware of its existence and have not been given 
an opportunity to comment upon it, no other conclusion is 
fairly available. 

The State Wage Principles: 

The employers represented by Mr Heelan argued that this 
application did not fit within the State Wage Principles. The 
Chamber of Commerce and Industry of Western Australia 
intervened and argued similarly. The Commission does not 
agree. The consideration of this application to the State 
Wage Principles can not be divorced from the history and 
background of this issue. As a concept the notion of 
redundancy payments of the nature contained in this 
application have been before Full Benches of the Australian 
Commission on the two occasions previously referred to (in 
the TCR case itself) and a Full Bench of that Commission 
in relation to the building industry inquiry. In this state the 
issue has been before a Commission in Court Session in 
relation to the Metal Trades (General) Award Part I and 
secondly before a Commission in Court Session in relation 
to the Metal Trades (General) Award Part II. It can not 
validly be said that this Commission is to regard proceedings 
before a Full Bench of the Australian Commission as being 
of no account if the effect of general orders of this 
Commission which issue pursuant to s.51 following a 
National Wage Decision is to give effect to the National 
Wage Decision. The differences in this regard between 
federal and state wage principles are not significant. With 
that background the Commission is satisfied that the 
application before the Commission on this occasion is an 
application which fits within the Conditions of Employment 
principle regarding "the flow-on of test case provisions". 
I am unaware of a precise definition of what that expression 
means in this jurisdiction. Indeed I would respectfully adopt 
the words of Kelly CC to which Mr Uphill referred me. 
However, whilst the Commissions in Court Session in 
relation to the Metal Trades (General) Award Parts I and II 
both considered that they were not able to be described as 
such, I find all of the background to this application to be 
relevant and of assistance in this regard. This is not the first 
case of its kind. It follows amendments to awards which 
already operate in the building construction industry (Metal 
Trades Part II (op.cit.); and the Electrical Contracting 
Industry Award: (1991) 71 WAIG 985). It is a provision 
sought which already operates in Western Australia in 
awards of this Commission as well as in the counterpart 
federal award in Western Australia. There is strength in the 
submission that the principle of a redundancy payment for 
this industry is one that was settled some time ago, and that 
the arguments before the Commission on this occasion relate 
in particular to the detail of the provision to be inserted. For 
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the above reasons 1 regard the matter as falling within the 
Commission's State Wage Principles. 

THE AGREEMENT: 

The issues between the parties, and correspondingly the 
issues which call for some determination of the Commission 
were narrowed considerably following an agreement 
reached between the applicant and those employers repre- 
sented by Mr Heelan. The AFCC is not a party to the 
agreement. In general terms, the MBA group was content 
with the agreement reached and supported its content. The 
agreement (which was tendered and numbered BTA3) 
resulted in a further schedule being presented to the 
Commission which reflected the agreement of those parties 
to the form of an amendment to the award. 

BTA3 is interesting for a number of reasons. The history 
of the corresponding amendment to the federal award was 
both long and tortuous. The final amendment occurred in 
circumstances where, under the auspices of the Australian 
Commission the industry representatives met and an 
agreement was reached between all of the main players on 
the amendment which should occur to the federal award. It 
is sufficient to note as far as the proceedings before me are 
concerned, that the allegation that certain union parties to 
that national agreement later refused in Western Australia 
to implement in the terms envisaged part of the undertakings 
which enabled the agreement nationally to be reached, 
resulted in an extremely deep and bitter animosity which had 
the result, at least at the time, of removing any possibility 
of consent in this matter. This application provided the 
parties with an opportunity to each review their respective 
positions in the light of developments within the industry, 
and in the result an agreement was reached. Mr Heelan 
described it as a truly historic agreement, and given the 
background to it, I respectfully endorse that comment. It is 
a tribute to the skill and maturity of Mr Heelan and Mr 
Harris that an agreement was able to be reached and ratified 
by the respective parties. That agreement has removed the 
distrust and acrimony which had occurred, and in the 
opinion of the Commission as well as the parties, it provides 
a foundation for a more co-operative approach to issues 
within this industry between those parties. 

The agreement itself describes the parties to the Memo- 
randum of Agreement as being the six building unions, 
"W.A. Construction Industry Redundancy Fund Limited as 
trustee for the W.A. Construction Industry Redundancy 
Fund hereinafter referred to as "the Trustee party" ", and 
the employers represented by Mr Heelan and the MBA 
group. However the copy of the agreement as finally 
presented to the Commission under cover of a letter of the 
24th March 1993 from Mr Heelan is signed only by the 
various building unions, those directors of W.A.C.I.R.F. 
who are also union officials and Mr Heelan. No other 
directors of W.A.C.I.R.F. have signed, neither has the MBA 
group. Further, whilst W.A. Construction Industry Redun- 
dancy Fund Limited is named in the document as a party, 
and indeed the document in for example part Bl(c) contains 
a provision specifically directed to that body, there is not a 
provision in the document for that body to sign it, and it is 
not a signatory to the agreement. These are not necessarily 
matters for the Commission of course, because as the 
Commission understands it, BTA3 was provided to the 
Commission for its information and to assist the Commis- 
sion in understanding the agreement regarding the variation 
to be effected to the award reached between the applicant 
and the respondents represented by Mr Heelan. 

The point is made principally because the Commission's 
understanding of the agreement reached and the parties to 
it was derived from the submissions of Mr Heelan at page 
350 of the transcript (and c.f. pp 343, 344), it being 
understood by the Commission at that time that the logistics 
involved in preparing submissions for the remaining matters 
to be argued and obtaining all of the very many varied 
signatures of the respective parties to the agreement would 
mean that a copy of the agreement in its final form would 
not be able to be forwarded to the Commission until 
subsequently. 

It remains to be said that if indeed all the parties referred 
to by Mr Heelan are now signatories to the agreement, then 
the above comments are not necessary. However all parties 
understood that all relevant submissions and documentation 
which needed to be supplied after the formal proceedings 
before the Commission concluded were to be forwarded to 
the Commission by the 24th March 1993 (transcript 
p. 518-9). The Commission is only able to deal with all of 
the issues which have been raised in this matter on the basis 
of the information that is before it as of that date. 
THE AMENDED CLAIM: 

The Commission turns to the amended claim submitted 
by the applicant following the agreement reached referred 
to above. This was forwarded to the Commission in its final 
form on the 17th March 1993. The Commission understands 
that the AFCC did not play a part in the discussions which 
led to the making of the agreement and the amending of the 
applicant's claim. At the direction of the Commission, the 
applicant served a copy of the proposed amended schedule 
on the AFCC to allow it the opportunity to comment upon 
it. The Commission notes that this final amendment to the 
applicant's claim which was made without objection subject 
to the preliminary and jurisdictional arguments, did not 
contain any provision which was not already within the 
scope of this application by virtue of the original claim and 
the various answers and counter proposals to it. The 
variation which the parties have agreed to in general terms 
follows the amendment which was made to the federal 
award. One significant departure is the provision which 
states that if W.A.C.I.R.F. is to be utilised to meet all or 
some of the liabilities created by the clause then the fund 
is to comply with some ten listed criteria. During the early 
part of the arbitration of this matter, the Commission had 
some concern whether it has the jurisdiction to influence the 
running of a body which is not a registered organisation. 
This concern was accentuated when the final signatories to 
BTA3 were examined by the Commission. However after 
much consideration, I do not think that the question of 
jurisdiction is an impediment to the Commission otherwise 
approving the terms of the amended claim. This is because 
the provision to be inserted does not of itself compel 
W.A.C.I.R.F. to do anything. Rather the provision will 
require an employer to pay to a redundant employee certain 
payments. If that employer chooses to utilise W.A.C.I.R.F. 
to meet all or some of the liabilities created by the clause 
and W.A.C.I.R.F. does not meet the criteria set down in the 
award, then the use by the employer of that fund would 
presumably lead to a breach of the clause by the employer 
(see for example ETU v. Sims Products (1988) 42 IR 250). 
Further, it may provide grounds for an application to be 
made for the further variation of the clause. It is in that sense 
that the clause does not impose a direct obligation on 
W.A.C.I.R.F. and that the question of jurisdiction which had 
formerly exercised the mind of the Commission did not need 
to be raised. Further, in the circumstances of this matter, the 
Commission was informed (transcript at page 345) that the 
criteria to be inserted into the award are criteria with which 
W.A.C.I.R.F already complies. The Commission is prepared 
to ratify the agreement of the parties. 

THE MATTERS TO BE DETERMINED: 
The Commission turns to the matters in dispute. The 

primary issue is the definition of "redundancy". It is to be 
noted that the agreement reached between the parties 
(BTA3) expressly reserved to the employers represented by 
Mr Heelan the right to argue the definition. TTie applicant 
in this matter expressly agreed to that arrangement. The 
position is as follows. The applicant's claim is for a clause 
in the following form: 

" "Redundancy" means a situation where an em- 
ployee ceases to be employed by an employer, 
respondent to this award, other than for reasons of 
misconduct or refusal of duty. "Redundant" has a 
corresponding meaning." 

The definition sought by the employers represented by Mr 
Heelan is as follows: 

" "Redundancy" or ''redundancy/severance'' 
means a situation where an employer has made a 
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definite decision that the employer no longer wishes the 
job an employee has been doing done by anyone and 
this is not due to the ordinary and customary turnover 
of labour and that decision leads to the employee 
ceasing to be employed by that employer. "Redun- 
dant" has a corresponding meaning." 

The definition as sought by the MBA group is in the 
following form: 

" "Redundancy" means a situation where an em- 
ployee is terminated by his or her employer for any 
reason except 

(a) Misconduct 
(b) Refusal of duty 
(c) Unsatisfactory service 
(d) Where the employee is engaged for a specific 

period of time of up to three months' duration 
or 

(e) Where the employee is employed to carry out 
a specified task or tasks for a period of up to 
three months' duration. 

"Redundant" has a corresponding meaning." 
It is also to be noted that prior to the agreement which is 

represented by BTA3 being reached, substantial submis- 
sions had been received from the applicant, the Australian 
Federation of Construction Contractors and from the MBA 
group. The understanding of the parties following the 
agreement which was reached was that those parts of the 
submissions which went to matters that were now agreed 
could now be disregarded. However submissions made prior 
to the agreement on the matters which are in dispute are still 
deemed relevant. Further, it is to be noted that as the 
agreement substantially changed the positions of the parties, 
the parties were given a further opportunity to put further 
submissions on the matters remaining in dispute, even 
though they may previously have put submissions to the 
Commission prior to the agreement being reached. 

The principal position of the applicant, and indeed the 
basis upon which the initial application was made, is to seek 
to incorporate into the award the definition in the federal 
award. Much argument was devoted to the history of the 
federal proceedings and the basis upon which the definition 
came into being. The applicant sought to show that the state 
award has, with reasonable consistency, endeavoured to 
mirror the corresponding provisions of the counterpart 
award. The applicant did not call any evidence. 

The MBA group presented detailed submissions, and 
evidence from Mr McLean, regarding the industry and the 
potential numbers of persons who would be covered by this 
application. That evidence also demonstrated that on any 
given building site there is not a uniformity of standards in 
relation to redundancy schemes. The point was emphasised 
that to the extent that the applicant's argument is that there 
is a need for consistency so that there are common 
conditions regarding redundancy on any building site then 
that submission does not take into account other redundancy 
provisions in other state or federal awards. 

Mr Heelan submitted that the need to maintain a nexus 
as between the state and the federal awards should not 
override other considerations. The history of the federal 
provision could not be ignored, and the Commission in this 
matter should exercise its own discretion independently. He 
too referred to differing standards for redundancy in Western 
Australia and spoke of the need to have a proper definition. 
He presented evidence from three witnesses, and tendered 
a Statutory Declaration covering the issues which he raised. 

Therefore, so far as these proceedings are concerned, the 
weight of the argument in this matter clearly goes in favour 
of the respondents. In this regard, the situation is the reverse 
of a previous matter where the same parties were involved 
in an application to insert into the award a provision 
providing for greater job security for health and safety 
representatives. On that occasion, the Building Trades 
Association presented evidence before the Commission 
whilst the respondents did not call any evidence. This was 
a matter seen as being of significance by the Full Bench 
(Pilkington Glass Products and Others v. BTA (1993) 73 
WAIG 981). An applicant which relies upon a nexus 

arrangement and nothing else runs the risk of having the 
application refused for that reason (Boltons v. AMWSU 
(1989) 69 WAIG 1015 at 1017). 

Without more, the material presented by the applicant, 
together with the well established nexus between this award 
and the federal award would lead to a favourable considera- 
tion of the claim. But the claim has been strongly and 
comprehensively opposed. The predominant hurdle now to 
be faced by the applicant in these proceedings is made up 
of two parts. The first part is that ultimately, the provision 
which is in the federal award is there because of an 
agreement reached between all of the parties to that award. 
It is to use the words of Cort C, a claim in terms agreed in 
the federal negotiations and, to that extent, it does not 
represent a conclusion by the Australian Commission 
((1982) 62 WAIG 2201). Whilst the wording of the 
definition can be traced back to the decision of Grimshaw 
C (print No. H 9967), it is not identical to it and there have 
been other significant proceedings in the industry resulting 
from that amendment including some recognition that that 
definition required amendment (Print J 2371 at p. 3). The 
provision currently in the federal award followed much 
debate within the industry on all sides regarding a need to 
resolve many issues. On the issue of the definition, there is 
no agreement and this Commission is required to arbitrate 
an appropriate definition. The second difficulty is that while 
due weight must be given to the existence of the definition 
in the federal award and the nexus between that award and 
this award, there is clear and uncontradicted evidence that 
the definition being sought by the applicant goes much 
further than the general meaning of "redundancy". This is 
certainly so given that it will apply when the employee can 
leave for any reason (other than for misconduct or refusal 
of duty). It is of course true that "redundancy" may have 
more than one definition (Gromark Packaging v. FMWU 
(1992) 73 WAIG 220 at 224). 

The definition sought by the applicant does now apply in 
the counterpart federal award, and also, significantly, in Part 
II Construction of the Metal Trades (General) Award 
((1990) 70 WAIG 2576). In that latter case, the amendment 
was also inserted by consent. The Commission also 
understands that following the agreement reached nation- 
ally, the wording sought by the applicant applies in the 
counterpart awards in Victoria (where it was inserted by 
consent so far as the definition was concerned) in 
Queensland (the nature of the proceedings not being known) 
and in New South Wales (by consent although the copy of 
the decision tendered to the Commission tends to suggest 
that the definition was not adopted: Maidment J, applica- 
tions 1525, 1526 of 1989, 28, 29 of 1990, 13/12/90, at 
page 6). 

But the Commission has before it direct evidence from 
two employers in the industry which clearly indicates that 
the definition of redundancy sought by the applicant in this 
matter is not a true representation of redundancy in the 
building construction industry, that it is a disincentive to the 
employment of short term labour, that it makes a farce of 
the notion of a redundancy payment to pay it to persons who 
may leave because they are "bored" or that they may wish 
to work on a site that is closer to their residence or merely 
to go and work with their friends on another site. This 
evidence is supported and augmented by the evidence of Mr 
McLean and that of Mr Girdlestone regarding their 
understanding of the building construction industry and the 
manner in which the clause would work. There is no 
evidence to the contrary before the Commission. That is not 
to say that the Commission is bound in any matter to accept 
sworn evidence in the absence of any evidence of equal force 
to the contrary—the evidence may for example not be 
credible. However, the definition that is sought by the 
applicant will permit a payment to be made on die grounds 
of redundancy for an employee who chooses of his or her 
own accord to leave that job for any reason. It is difficult 
on that basis to persuade the Commission on the totality of 
the material and evidence before it on this occasion to award 
the definition claimed in this matter in the absence of 
consent from all parties. 
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The matter does not end there, of course, because there 
are two counterproposals before the Commission which 
require consideration, and also the Commission is not 
restricted to the specific claim made. The definition 
proposed by Mr Heelan is a definition commonly found in 
awards of this Commission, and can be traced to the 
definition adopted by the Commission in Court Session in 
the Metal Trades (General) Award ((1986) 66 WAIG 580) 
and which followed the two federal TCR decisions ((1984) 
294 CAR 175; (1984) 295 CAR 673). The Commission has 
re-visited those decisions for the purposes of this exercise. 
Those decisions considered the concept of "redundancy" 
in great detail following detailed and comprehensive 
submissions directed to that point. That far exceeds the 
detail put before the Commission on this occasion. The issue 
of redundancy has occasionally been required to be 
re-examined in relation to particular issues: ASE v. Timcast 
(1987) 68 WAIG 301; AMWSU v. Franmarine Services 
(1988) 68 WAIG 894; AMWSU v. Grant Electrical 
Industries (1988) 68 WAIG 2227. The definition was 
recently considered by the Full Court of the Federal Court 
in relation to its application: Short v. Hercus (1993) 35 AILR 
11120. 

However, the application or suitability of that definition 
to the building construction industry is not as apparent. In 
what was referred to by the parties as the federal building 
industry enquiry (print No. H 7465) a Full Bench of the 
Australian Commission held that the provisions of the TCR 
cases would be awarded but with "... appropriate modifica- 
tions made to suit the employment terms and conditions 
applying in this industry" (page 4). Although much 
happened between that Full Bench decision and the final 
proceedings which resulted in the federal award provision 
in its current form, that recognition of the need to modify 
the TCR provisions to suit the building industry remains 
sound. It accords with the submissions put by the applicant 
(transcript p. 379). It accords with the understanding and 
conclusion of the Commission as currently constituted 
which in turn is derived from the differences in for example, 
contract of employment clauses in this award and awards in 
other industries (a factor explored to some extent in the 
earlier matter relating to health and safety representatives 
((1992) 72 WAIG 1789). Further, other employers repre- 
sented by the MBA group do not see the standard provision 
as suitable for the building industry (transcript p. 403). An 
application made by the predecessor of the Chamber of 
Commerce and Industry to insert that definition into the 
federal award was dismissed in 1992 (Print K 1655) and an 
appeal against that dismissal was refused (Print K 2799). 
Those definitions referred to by Mr Heelan contained in the 
Victorian and New South Wales agreements have been 
overtaken by events. Furthermore, the comparable definition 
applicable to construction workers in the building construc- 
tion industry covered by the Metal Trades (General) Award 
in this state is not the definition found in Part I of that award 
and which is the definition proposed by Mr Heelan. It is, as 
the applicant stressed on the Commission, the very provision 
that is sought on this occasion. Indeed it is to be noted that 
the Commission in Court Session saw the provisions agreed 
to on that occasion as being standard TCR provisions as 
modified for metal and electrical employees in the building 
construction industry. It was noted that "the parties have 
been at pains to emphasise that the claims have been 
particular to awards in the metal and electrical sector of the 
building and construction industry. The form that the 
proposed scheme takes is modelled around the nature of 
employment in that industry" (70 WAIG at 2577). 

The history of the federal proceedings which has been so 
rigorously detailed during the proceedings itself cannot be 
ignored. If the definition of redundancy which is directly 
referable to the TCR cases was appropriate for the building 
industry, then that would have been apparent from a reading 
of that history. It is not apparent. However the weight of all 
the above consideration is against the prescribing by 
arbitration of a definition of redundancy that is so wide that 
it includes an employee who chooses to leave for any reason 
(subject to two exceptions). No argument other than nexus 
was advanced why that should be so. 

Similarly, the Commission ought not prescribe the 
definition proposed by Mr Heelan which is not generally 
applicable to the industry for fear that it may have little 
practical application. It also must be emphasised that the 
existence of the definition in the federal award and its 
application in Western Australia cannot be lightly put aside, 
and the greater the differences between the state and federal 
definitions, the greater the opportunity for conflict. To this 
consideration must be added the particular employment 
patterns of the building construction industry and the 
manner in which that industry has viewed the issue of 
redundancy. The agreement reached between the parties to 
the federal award is an indication of that view. That 
agreement was for a wide definition of redundancy. It is a 
wide definition which was agreed to by employers bound by 
the federal award in Western Australia, including those who 
are members of the MBA group and the Chamber of 
Commerce and Industry. 

Some of these concerns have been taken into account by 
the MBA group in their counterproposal. In particular, it 
seems to the Commission that the general part of their 
proposed definition does address some of the concerns 
expressed in the proceedings. As redundancy does not occur 
at the instigation of the employee but rather the employer, 
the concerns of which those identified by Mr Priest in his 
evidence are an example, are eliminated. Further (although 
the MBA group proposal contains exclusions cast much 
wider) it is appropriate that a redundancy payment would not 
apply where an employee is dismissed for a reason set out 
in subclause 36(4)—i.e. misconduct or refusal of duty. 
Whilst the Commission has considered the additional 
exclusions proposed by the MBA group, the history of this 
issue does not permit the Commission to adopt them with 
confidence. The itinerant and short term nature of employ- 
ment in the building industry makes for caution lest an 
exclusion be applied in a manner which renders the 
provision generally inapplicable. The resulting definition 
itself is arguably a wide definition, but as noted above, the 
industry itself apparently views the issue widely, and it is 
not as wide as the definition agreed to by those employers 
for the federal award. 

In concluding its reasons for decision on this point, the 
Commission has given much thought to the possible effect 
of the difference in the wording of the definition currently 
within the federal award and the wording to be inserted in 
this award. The Commission has evidence before it that at 
any given point in time on a building site there may be a 
number of definitions of redundancy which will differ in 
some degree. The evidence also is that the differences have 
not of themselves caused a difficulty. It is also the case that 
on a proper case being made out in the future the definition 
may be able to be re-examined. 

Some concern was raised that the awarding of a 
redundancy payment involves an element of double count- 
ing because of the provision within the award of a "follow 
the job loading". However I am satisfied for the reasons 
advanced by Mr Harris, together with the finding of the 
federal Full Bench previously referred to (Print H 7465 at 
page 5) that the existence of the follow the job loading is 
not a factor of sufficient importance not to proceed with the 
amendment to the award. 

RECOGNITION OF SERVICE: 
The precise point at issue is not the operative date of the 

amendment, but rather the date from which service for the 
purposes of the clause is to be recognised. The applicant 
refers to the corresponding federal proceedings and the 
length of time these proceedings have been on foot. 

Retrospective recognition of service is opposed, and the 
respondents produced evidence as previously referred to 
which went to the cost impact upon employers in Western 
Australia of the granting of the claim, and in particular to 
the contracting nature of the industry. It was stated that for 
jobs already in progress, employers would not be able to 
recoup costs for quotations already given, and similarly for 
jobs which had been completed. Mr Heelan called evidence 
from Ms Cusworth, an economist employed by the 
Chamber, as to the economic circumstances of the state. The 
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Commission has no evidence before it from the applicant 
regarding the effect of retrospectivity. In my view the 
circumstances are such that retrospective recognition of 
service is only fair in this matter. 

This application was lodged on the 16th October 1990. 
It followed an earlier application on the same subject which 
was subsequently withdrawn: application 609 of 1988. This 
application was adjourned by consent on the 10th December 
1990, and again by consent following a joint sitting with the 
Australian Commission on the 23rd January 1991. The basis 
of that adjournment was to allow the federal proceedings to 
run their course. That point was reached in May 1992 
although this application was not requested to be re-listed 
until the 20th November 1992, an unexplained delay of six 
months. Because of that history, it cannot be argued that 
employers were unaware of the claim, the relevance of the 
federal proceedings and that eventually a counterpart 
provision would be prescribed for the state award. 

In the federal award, service from the 22nd March 1989 
is recognised. This involved some seven months' recogni- 
tion of prior service by the decision of Grimshaw C given 
in October 1989 (Print H 9967). That date has remained, it 
being carried over by the subsequent order of Palmer C of 
October 1990 (Print J 5115). This date was also accepted by 
all parties for the purposes of the Metal Trades (General) 
Award Part II Construction. In that matter, the decision of 
the Commission in Court Session was given on the 16th July 
1990, and with the consent of the parties recognised service 
back to the 22nd March 1989, a period of some eighteen 
months. The history of this matter and the nexus arrange- 
ment constitutes a special circumstances for the purpose of 
the operation of s.39 of the Act: HSOA v. Association for 
the Blind and Others ((1982) 62 WAIG 2080). In saying that, 
the Commission is not intending to make the order in this 
matter retrospective. Indeed it is worth noting that if the 
Commission merely made this provision operate from a 
prospective date, then without more, all continuous service 
with an employer would count. However even the applicant 
has proposed that a limitation be imposed. The applicant 
proposes that only service from the 1st January 1991 shall 
be counted. Taking into account those circumstances, the 
fact that this matter was not called on until six months after 
the federal matters had finally concluded, together with the 
evidence regarding the contracting nature of the industry, the 
Commission will prescribe that service from the 1st July 
1991 will count for the purposes of service under this clause. 
Because of this decision and the evidence before the 
Commission of the possible effects of granting retrospective 
recognition of service, the Commission will insert a 
provision providing that in relation to contracts current at 
the date of the order to issue, an application may be made 
to vary the payments to be made on the basis of incapacity 
to pay. 

CONCLUDING COMMENTS: 
All of the circumstances of this matter, including the close 

link between this matter and corresponding federal proceed- 
ings, the history of the relationship between this award and 
the federal award and the issues which have been required 
to be dealt with in these Reasons for Decision compel the 
Commission to formally draw to the attention of the parties 
the desirability of giving consideration in future for such 
applications to vary the state award being joined with the 
corresponding application to amend the federal award. The 
parties are aware of the increasing ease with which this can 
occur given provisions in the respective State and Federal 
Industrial Relations Acts facilitating such matters. 

Minutes of Proposed Order now issue. 
Appearances: Mr P. Harris on behalf of the applicant. 
Mr T. Dobson on behalf of the Australian Federation of 

Construction Contractors (Western Australia) Industrial 
Association of Employers. 

Mr M. McLean and with him Mr K.F. Richardson on 
behalf of the Master Builders' Association of Western 
Australia (Union of Employers), The Master Plumbers' and 
Mechanical Services Association of Western Australia 
(Union of Employers) and the Master Painters. Decorators 

and Signwriters Association of Western Australia (Industrial 
Union of Employers). 

Mr AJ. Heelan on behalf of employers members of the 
Chamber of Commerce and Industry of Western Australia. 

Mr J.N. Uphill on behalf of the Chamber of Commerce 
and Industry of Western Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Adsigns Pty Ltd and Others. 
No. 1686 of 1990. 

Building Trades (Construction) Award 1987. 
COMMISSIONER A.R. BEECH. 

4 June 1993. 
Order. 

HAVING heard Mr P. Harris on behalf of the applicant, Mr 
T. Dobson on behalf of the Australian Federation of 
Construction Contractors (Western Australia) Industrial 
Association of Employers, Mr M. McLean and with him Mr 
K.F. Richardson on behalf of the Master Builders' Associa- 
tion of Western Australia (Union of Employers), The Master 
Plumbers' and Mechanical Services Association of Western 
Australia (Union of Employers) and the Master Painters, 
Decorators and Signwriters Association of Western Austra- 
lia (Industrial Union of Employers), Mr A.J. Heelan on 
behalf of employers members of the Chamber of Commerce 
and Industry of Western Australia and Mr J.N. Uphill on 
behalf of the Chamber of Commerce and Industry of 
Western Australia, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

(1) That the Building Trades (Construction) Award 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the first pay period on or after the 1st day of 
June 1993. 

(2) That in the event that the parties to this order agree 
that the wording of paragraph 36A(7)(i) does not 
adequately reflect their agreement on the matter 
referred to in it, and agree on the manner in which 
that paragraph should be amended to adequately 
reflect that agreement, liberty is reserved to the 
parties to seek to vary that paragraph. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 36. 

Termination of Employment insert the following: 
36A Redundancy 

2. Clause 36.—Tbrmination of Employment: Immedi- 
ately following this clause insert a new clause as follows: 

36A—Redundancy. 
(1) Definition: "Redundancy" means a situation 

where an employee is terminated by his or her 
employer for any reason except for misconduct or 
refusal of duty. "Redundant" has a corresponding 
meaning. 

(2) Redundancy Pay: A redundant employee shall 
receive redundancy payments, calculated as fol- 
lows, in respect of all continuous service (as 
defined in clause 22.—Annual Leave subclause 
(6) of this award) with his or her employer 
provided that any service prior to 1 July 1991 shall 
not be counted. 
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PERIOD OF REDUNDANCY PAY 
CONTINUOUS 
SERVICE WITH 
AN EMPLOYER 

An employee employed for less than twelve 
months shall be entitled to a redundancy payment 
of 1.75 hours' pay per week of service. 
1 year or more but 2.4 weeks' pay plus, for all 
less than 2 years service in excess of 1 year, 

1.75 hours' pay per completed 
week of service up to a maxi- 
mum of 4.8 weeks' pay. 

2 years or more 4.8 weeks' pay plus, for all 
but less than 3 service in excess of 2 years, 
years 1.6 hours' pay per completed 

week of service up to a maxi- 
mum of 7 weeks' pay. 

3 years or more 7 weeks' pay plus, for all 
but less than 4 service in excess of 3 years, 
years 0.73 hour's pay per completed 

week of service up to a maxi- 
mum of 8 weeks' pay. 

4 years or more 8 weeks' pay. 
(3) "Weeks' pay" means the ordinary time rate of pay 

at the time of termination for the employee concerned. 
(4) If an employee dies with a period of eligible 

service which would have entitled that employee 
to redundancy pay, had redundancy occurred, such 
redundancy pay entitlement shall be paid to the 
estate of the employee. 

(5) Casuals and Apprentices: Any period of service as 
a casual or as an apprentice shall not entitle an 
employee to accrue service in accordance with 
this clause for that period. 

(6) W.A. Construction Industry Redundancy Fund: An 
employer bound by this award may utilise the Western 
Australian Construction Industry Redundancy Fund to 
meet all or some of the liabilities created by this 
clause. Where an employer utilises that fund: 

(a) Those payments made by that fund designed to 
meet an employer's liabilities under this clause, 
to employees eligible for redundancy pay, shall 
be set off against the liability of the employer 
under this clause, and the employee shall be 
entitled to the fund benefit or the award benefit 
whichever is the greater but not both; 

(b) Where the fund does not make payments to the 
employee in accordance with the entitlement 
prescribed in this clause, contributions made 
by an employer on behalf of the employee to 
the fund shall, to the extent of those contribu- 
tions, be set off against the liability of the 
employer under this clause, and payments to 
the employee shall be made in accordance with 
the rules of the fund or any agreement relating 
thereto and the employee shall receive the fund 
payment or the award benefit whichever is the 
greater but not both. 

(7) The continued recognition of the Western Australian 
Construction Industry Redundancy Fund pursuant to 
subclause (6) above shall depend upon the said fund 
complying with the following criteria: 

(a) It shall have a clear purpose of providing 
redundancy benefits in accordance with decisions 
of the Commission made from time to time. 

(b) The rate of contribution required to be made 
to the fund shall be adjusted only in 
accordance with a formula determined by the 
Commission but increases to the contribution 
rate shall not be greater than CPI adjustments 
for the period. 

(c) The fund shall be under the control and 
direction of a trustee. 

(d) The trustee shall comprise an equal number 
of employer and employee representatives. 

(e) The composition of the trustee shall be 
representative of a cross section of the unions 
and employer organisations whose members 
participate in the fund. 

(f) Variations to the Trust Deed or Fund Regula- 
tions, including changes in contribution rate 
shall be submitted to a meeting of the 
directors of the trustee and shall only be 
passed by a resolution of not less than 75% 
of the directors. 

(g) The Trust Deed shall contain a provision by 
which the employer may resign from the fund. 

<h) The Trust Deed shall contain a provision 
which details how surplus funds are to be 
distributed. 

(i) The Trust Deed shall permit an employer 
who has executed a Deed of Adherence to 
make contributions in respect of an employee 
or employees for any period of service and 
regardless of the contract of hiring those 
contributions shall be at the rate determined 
by the Trust Deed. 

(j) The fund shall lodge a report with the 
Registrar of the Industrial Relations Com- 
mission by 31 July each year. The report shall 
include information about: 
— the amount(s) which employers were 

required to contribute per employee 
during the year to the preceding 30 June. 

— the amount(s) which employers shall be 
required to contribute per employee 
during the year to the following 30 June. 

— the way in which the fund earnings were 
distributed during the year to the pre- 
ceding 30 June. 

(8) In the event that the criteria set out in subclause 
(7) are not followed, a party to the award may 
apply to vary the award to delete subclauses (6) 
and (7) and if the Commission is satisfied that a 
failure has occurred the parties will be required to 
show cause why subclause (6) and subclause (7) 
should not be deleted from the award. 

(9) Exemption: Service as an employee with the 
Building Management Authority of Western Aus- 
tralia, and/or, the Crown in the Right of the State 
of Western Australia shall not be counted as 
service for the purpose of this clause. 

(10) Employee Leaving During Notice: An employee 
who is to be made redundant in accordance with 
this clause may terminate his or her employment 
during the period of notice and if this occurs, shall 
be entitled to the provisions of this clause as if the 
employee remains with the employer until expiry 
of such notice. Provided that in such circum- 
stances, the employee shall not be entitled to 
payment in lieu of notice. 

(11) Transmission of Business: 
(a) Where a business is before or after the date 

of this award, transmitted from an employer 
(in this subclause called "the transmitter") 
to another employer (in this subclause called 
"the transmittee") and an employee who at 
the time of such transmission was an em- 
ployee of the transmittor in that business 
becomes an employee of the transmittee: 

(i) the continuity of the employment of the 
employee shall be deemed not to have teen 
broken by reason of such transmission; and 

(ii) the period of employment which the 
employee has had with the transmittor 
or any prior transmittor shall be deemed 
to be service of the employee with the 
transmittee. 

(b) In this subclause "business" includes trade, 
process, business or occupation and includes 
part of any such business and "transmis- 
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sion" includes transfer, conveyance, assign- 
ment or succession whether by agreement or 
by operation of law and "transmitted" has 
a corresponding meaning. 

(12) Incapacity to Pay: An employer in relation to 
redundancy arising from a contract current at the 
1st June 1993 may make application to the 
Commission by the 7th August 1993 to have the 
redundancy pay prescribed by this clause varied 
on the basis of the employer's incapacity to pay. 

CHILD CARE CENTRES (PRE-SCHOOL 
TEACHERS') AWARD 1983 

No. A3 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Catherine McAuley Centre—Day Care and Others. 

No. 751 of 1993. 

Child Care Centres (Pre-School Teachers') Award 1983. 
No. A 3 of 1983. 

CHIEF COMMISSIONER W.S. COLEMAN. 
16 June 1993. 

Order. 
HAVING heard Ms S. May man on behalf of the Applicant 
and Ms C. Fitz Gibbon on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Child Care Centres (Pre-School Tfeachers') 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 10th day of May, 1993. The adjustment 
aligns these rates with the Teacher's Benchmark salary 
(71 WA1G 334). 

(Sgd.) W.S. COLEMAN. 
[U.S.] Chief Commissioner. 

Schedule. 
Clause 9.—Salaries: Delete this clause and insert in lieu 

the following in lieu thereof: 
(1) Pre-School Teachers: 

The minimum rates of salary payable to 
teachers engaged in the undermentioned steps 
shall be: 
Salary Level 
Step I 
Step II 
Step III 
Step IV 
Step V 
Step VI 
Step VII 
Step VIII 
Step IX 
Step X 
Step XI 

(per annum) 
24,600 
26.138 
27,573 
28.803 
30,033 
31,570 
33,261 
34,645 
35,875 
37,413 
38,950 

(per week) 
471.60 
501.10 
528.60 
552.10 
575.70 
605.20 
637.60 
664.10 
687.70 
717.20 
746.60 

(a) Three year trained teacher holding a Diploma 
of Teaching, or equivalent, or a teacher 
holding a University Degree (other than a 
Bachelor of Education): 
Enter Step I 
Exit Step VII 

(b) Teacher holding: 
(i) University degree and Diploma of Edu- 

cation; or 

(ii) University degree and Teacher's Certif- 
icate; or 

(iii) Bachelor of Education degree 
Enter Step III 
Exit Step XI 

(c) Teacher holding the qualifications outlined 
in (b) above plus a second degree or higher 
degree such as a graduate diploma or a degree 
at honours level: 
Enter Step IV 
Exit Step XI 

(d) To transfer Pre-school Teachers from the 
rates applying prior to the 10 May, 1993 to 
the new structure and rates applying after the 
beginning of the first pay period on or after 
the 10 May, 1993 the following process shall 
occur: 

(i) Those weekly rates applicable immedi- 
ately prior to the beginning of the first 
pay period on or after 10th May, 1993 
will be increased to the next highest rate 
of pay on the new structure as contained 
in subclause (1). 

(ii) Where the increase resulting from trans- 
fer is less than $15.00 per week that 
increase will be paid operative from the 
beginning of the first pay period on or 
after the 10th May, 1993. 

(iii) Where the increase is between $15.00 
per week and $30.00 per week the 
amount will be split into two equal 
parts, the first increase operative from 
the beginning of the first pay period on 
or after 10 May, 1993 and the second 
increase operative from the beginning of 
the first pay period on or after 10 
November, 1993. 

(iv) Where the increase resulting from transfer 
is in excess of $30.00 per week then that 
amount will be split into three equal 
increases, the first increase operative from 
the beginning of the first pay period on or 
after the 10th May, 1993, the second 
increase operative on or after the 10th 
November 1993, the third increase opera- 
tive from the beginning of the first pay 
period on or after the 10th May, 1994. 

(e) Progression from step to step for Pre-School 
Teachers will be contingent upon: 

(i) 12 months' service at each step; and 
(ii) satisfactory performance at each step. 

(f) Teachers changing employment shall do so 
without reduction in grade and continue to 
progress through the salary scale by annual 
increment. 

(2) A relieving teacher shall be paid the appropriate 
salary for a teacher plus a salary loading of 27%. 

(3) For the purpose of adjustment and payment the 
weekly salary shall be calculated as one fifty- 
second and one sixth of the annual salary, the 
fortnightly salary as one twenty-sixth and one 
twelfth of the annual salary, and the monthly 
salary as one twelfth of the annual salary. 

(4) Tfeachers transferring between employers shall 
retain their position on the incremental scale and 
continue to progress through the scale by annual 
increments. On ceasing employment with an 
employer the employee shall be given written 
notice of the incremental increase date to be 
passed on to the next employer. 
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CHILDREN'S SERVICES CONSENT AWARD, 1984 
No. A 1 of 1985. 

CHILDREN'S SERVICES (PRIVATE) AWARD 
No. A 10 of 1990. 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
No. A 26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coolbellup Day Care Centre and Others 
No. 1647 of 1991 Parts A. B, C. 

Children's Services Consent Award, 1984 
No. A 1 of 1985 

Bassendean Day Care Centre and Others 
No. 1648 of 1991 Parts A, B, C. 

Children's Services (Private) Award 
No. A 10 of 1990. 

Bassendean Town Council and Others 
No. 1649 of 1991 Parts A. B, C. 

Child Care (Subsidised Centres) Award 
No. A 26 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
16 June 1993. 

Order. 
WHEREAS application Nos. 1647, 1648 and 1649 of 1991 
were divided into Parts A to facilitate the implementation 
of the second instalment under the Minimum Rates 
Adjustment Principle (72 WAIG 191) for classifications 
where agreement had been reached between the parties. The 
minimum rates adjustments follow the first interim adjust- 
ments under the Principle effected in 1991 (71 WAIG 2080 
and 72 WAIG 289) and the determination of the Key 
Minimum Classification (KMC) for the Qualified Child 
Care Giver in December 1992 (73 WAIG 101); 

And whereas these applications were further divided into 
Parts B and C with: 

(i) Parts B to accommodate restructuring the classifi- 
cation of Director and varying wage rates to 
implement that structure together with a mecha- 
nism for the transition to the new classification 
structure; and 

(ii) Parts C to give effect to the determination of a 
Special Case with respect to the implementation 
of subsequent Minimum Rates Adjustments under 
a schedule agreed to between the parties. 

And whereas this Order also accommodates the restruc- 
turing of the Qualified Child Care Giver classification into a 
four point wage scale as proposed by the parties in proceedings 
to determine the Key Minimum Classification (op dt)\ 

And whereas in summary, amendments which give effect 
to the second instalment of the Minimum Rates Adjustments 
Principle and award restructuring in these awards are: 

(1) Key Minimum Classification Rates have been 
agreed upon by the parties for Child Care Support 
Employees Grade One at 87.4% and 89% of the 
Metal Tradesperson's rate for the cleaner and 
kitchen hand respectively. (The parties submitted 
that the Key Minimum Classifications follow the 
alignment determined for these classes of employ- 
ment under the Minimum Rates Adjustment Princi- 
ple in the Contract Cleaners Award No. A6 of 1985 
(70 WAIG 4049) and the Universities, Colleges and 
Swanleigh Award No. 7B of 1979 (71 WAIG 1027 
corrected 71 WAIG 1613) and the School Employ- 
ees (Independent Day & Boarding Schools) Award, 
1980 No, 7 of 1979 (71 WAIG 1027). 

(2) The wage structures for cleaners and kitchen 
hands under these awards are to be changed from 
a three point scale to a single wage rate under the 
Child Care Support Employee Grade One classifi- 
cation. The transition to the new structure will be 

effected when the last wage instalment under the 
programme of Minimum Rates Adjustments has 
been completed. 

(3) Junior rates for Child Care Giver have been 
expressed as a percentage of the relevant adult rate 
taking into account experience and possession of 
an introductory child care course. This format 
replaces the designation of actual wage rates for 
juniors in this award. 

(4) The Key Minimum Classification of Child Care 
Support Employee Grade Two (i.e. an untrained 
ancillary employee employed to cook or garden) has 
been set at 92% of the Metal Tradesperson's rate. 
This is in line with the rates determined under the 
Minimum Rate Adjustment Principle for compara- 
ble classifications in the Universities, Colleges and 
Swanleigh Award No. 7B of 1979 (71 WAIG 1027 
corrected 71 WAIG 1613) and the School Employ- 
ees (Independent Day & Boarding Schools) Award, 
1980 No. 7 of 1979 (71 WAIG 1027). 

(5) The wage structure for the Child Care Support 
Employee Grade Two has been reduced from a 3 
point scale to a two point scale in these awards. 
(As with the Grade One classification this will not 
become apparent until the Minimum Rate Adjust- 
ment process is completed.) 

(6) The classification of Child Care Support Em- 
ployee Grade Three (which is particular to the 
Children's Service Consent Award No. A1 of 
1985) has been varied to include a fifth wage 
point. The rate agreed upon has been determined 
by reference to the particular administrative/ 
bookkeeping/accounting skills required in these 
Child Care Centres. The fifth salary point equates 
with that of the top step in the Qualified Child 
Care Giver salary range and is dependent upon the 
appointee possessing an Associate Diploma in 
Accounting (or equivalent). 

(7) The classification of Child Care Worker Level 1 
(Employees 21 years of age and over) and the Child 
Care Worker Level 2 have been deleted from the 
awards and replaced with a four point wage 
classification of Child Care Giver for unqualified 
employees. The final wage increment within this 
classification is 78.4% of the Key Minimum 
Classification of the Qualified Child Care Giver. 

(8) The classification of Child Care Worker Levels 3 
and 4 has been deleted from the awards and replaced 
by that of Qualified Child Care Giver. The four 
point wage structure incorporates commencing 
points for experienced and inexperienced Qualified 
Child Care Givers. In accordance with the determi- 
nation of the Key Minimum Classification the final 
wage increment equates with 67.1% of the teachers 
benchmark rate (71 WAIG 334). 

(9) The classification of Child Care Worker Level 5 
has been deleted and replaced with that of 
Assistant Director Grade One, Two and Three. 
Five incremental points have been agreed to for 
each grade within the Children's Service Consent 
Award and the Child Care (Subsidised Centres) 
Award. The Children's Services (Private) Award 
has two wage points within each grade. The salary 
relativities for the classification of Assistant 
Director have not been finalised. The rates 
determined under this Order reflect an interim 
arrangement between the parties. The finalisation 
of the Minimum Rates Adjustment process for this 
classification will be resolved within the parame- 
ters already set for the Qualified Child Care Giver 
and Directors. 

(10) To accommodate the particular requirements of the 
Family Services Programme (refer to 73 WAIG 
744), the Child Care (Subsidised Centres) Award 
has been varied to incorporate the classification of 
Children's Programme Co-Ordinator (Family Cen- 
tre). A five point wage structure which aligns rates 
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Three and with an interim Minimum Rates Adjust- 
ment has been agreed upon. As relativities for the 
classification of Assistant Director have not been 
finalised, the classification of Children's Pro- 
gramme Co-Ordinator (Family Centre) has only an 
interim salary scale. 
The new classification for the provision of 
Qualified Occasional Care/Limited Time (State 
Govt.) has also been included in the Child Care 
(Subsidised Centres) Award. The hourly salary 
rate has been calculated on the basis of that which 
would apply to a Qualified Child Care Giver 
(including a casual loading of 20%). 

(11) Wage rates and classification structures for pre- 
school teachers under the Children's Service Con- 
sent Award and the Child Care (Subsidised Centres) 
Award have by agreement between the parties been 
aligned with those which apply under the Independ- 
ent Schools Teachers' Award No. R27 of 1976 (71 
WAIG 3235 and 73 WA1G 749). The awards 
provide a mechanism for the transition from the old 
wages structure to the new classification. 

(12) Skill descriptors for the classification of Director 
have been agreed upon for inclusion under these 
applications. The rates do not attract consideration 
under the Minimum Rates Adjustment exercise as 
they are aligned with those of the Pre-School 
Teachers (Refer to Independent Schools Teachers' 
Award No. R27 of 1976 (op cit) and Teacher 
(Public Sector Primary and Secondary Education) 
Award No. TA 1 of 1992). 

(13) The Child Care (Subsidised Centres) Award and 
the Children's Services (Private) Award are to be 
varied under the Clause 8.—Hours of Work and 
Clause 7.—Contract of Service respectively to 
reflect the new designation of employees classi- 
fied as Child Care Support Employee—Grade 
One—Cleaner, Child Care Support Employee— 
Grade One—Kitchen Hand and Child Care Sup- 
port Employee Grade Two. 

(14) The Children's Services Consent Award is to be 
varied to include an amended "Liberty to Apply" 
provision with respect to the following matters: 
* Hours. Annual Leave, progression for part-time 

employees, progression of Child Care Support 
Employees, wage rate of Assistant Directors 
and Directors beyond Step IX and rates associ- 
ated with junior employees. 

The Children's Services (Private) Award is to be 
varied to establish a "Liberty to Apply" provision 
for the parties with respect to the following matters: 

Support Employees, progression for part-time 
employees, wage relativities for Assistant Di- 
rectors and rates associated with junior employees. 

The Child Care (Subsidised Centres) Award is to be 
varied to include an amended "Liberty to Apply" 
provision respect to the following matters: 
* Non contact time, long service leave, maternity 

leave, rates associated with junior employees, 
wage relativities associated with an Assistant 
Director and Children's Programme Co-Ordi- 
nator (Family Centres), progression for part- 
time employees and progression within classifi- 
cations of Child Care Support Employees. 

And whereas because negotiations have not concluded on 
rates for the classifications of Assistant Director in each of the 
awards and the Children's Programme Co-Ordinators (Family 
Centres) and the skill descriptors for Qualified Occasional 
Care/Limited Time (State Govt.) in the Child Care (Subsidised 
Centres) Award No. A 26 of 1985, it will be necessary to 
further divide these applications to keep open Parts D. 

And whereas having heard Ms S. Mayman on behalf of the 
Applicant Union, Ms C. Fitz Gibbon on behalf of various 
Respondents to the Children's Services (Private) Award and 
the Child Care (Subsidised Centres) Award, Ms C. Nisbet on 
behalf of the Cooibellup Child Care Centre, Duncraig Child 
Care Centre and Victoria Park Community Child Care Centre, 
Ms L. Long on behalf of the Endeavour Child Care Centre, 
Mirrabooka Mutlicultural Child Care Centre, Balcatta Child 
Care Centre, South Lake Child Care Centre, Girrawheen Child 
Care Centre, Tomato Lake Child Care Centre, Glendalough 
Neighbourhood Centre, Padbury Child Care Centre, Busselton 
Child Care Centre, Coolabaroo Neighbourhood Centre, Ja- 
lygurr Gwan Aboriginal Corporation, Forrestfield Child Care 
Centre, Moolanda Child Care Centre and the Mt. Law ley Child 
Care Centre, Mr J. Henderson on behalf of the Children's 
Hospital Child Care Centre Association Inc., Booragoon 
Occasional Care Centre Association Inc. and the Heathridge 
Child Care Centre Association Inc. and Ms B. Fitzgerald on 
behalf of the Shires of Carnarvon, Swan, Wyndham/East 
Kimberley, Mundaring. the City of Rockingham and the 
Towns of Albany, Narrogin, Kwinana and Bassendean; 

And whereas the Commission recognises the efforts of the 
parties to achieve agreement to effect restructuring within the 
Child Care Industry and being satisfied that the proposed 
award changes to the three awards give effect to the second 
Minimum Rates Adjustment and restructuring of classifica- 
tions in accordance with payments set out in the following 
schedules, are consistent with the State Wage Principles (72 
WAIG at 201); 

And whereas to assist in the implementation of the 
transition from existing rates to those associated with 
Minimum Rates Adjustments/restructuring the following 
schedules have been prepared: 

Implementation Schedule—Children's Services (Consent) Award No. A1 of 1985 

Existing 
Classification 
Child Care Support 
Worker—Grade I 

Child Care Support 
Worker—Grade 1 

Current Rate MRA 2 
One of MRA) 10.5.93 

MRA 4(A) 
10.5.94 

MRA 4(B) 
10.11.94 

% of Metal 
Trades 

Child Care 
Support Employee 
Grade One—-Cleaner 
Child Care Support 
Employee Grade Om 
—Kitchen Hand 

Child Care Support Child Care 353.50 364.50 375.50 375.50 375.50 90.0 7. 
Worker—Grade 2 Support Employee 356.70 365.50 374.35 383.801 383.80! 92.0 7i 

Grade Two 359.90 372.(K) 383.80 383.801 383.80| 92.0 7i 
Child Care Support 
Worker—Grade 3 

Child Care 
Support Employee 
Grade Three 

Child Care Worker Child Care Giver 348.40 356.50 364.60 364.60 364.60 87 .4 72.8 
Level 1 and Level 2 351.60 359.00 366.50 374.00 374.(X) 89 .6 74.6 

354.80 364.35 373.90 383.50 383.50 91 .9 76.5 
363.10 370.60 378.00 385.50 393.<X) 94 .2 78.4 

Qualified Child 
Care Giver 

Child Care Worker 
Level 3 and 4 



Implementation Schedule—Children's Services (Consent) Award No. A1 of 1985 

Existing 
Classification 

Child Care Worker 
Level 5 

Child Care Worker 
Level 5 

Child Care Worker 
Level 5 

New Structure 

Assistant 
Director 
Grade One 

Assistant 
Director 
Grade Two 

Assistant 
Director 
Grade Three 

Current Rate MRA 2 
(Inc of 10.5.93 

MRA) 

MRA 3 MRA 4(A) MRA 4(B) 
10.11.93 10.5.94 10.11.94 

410.30 
451.60 
474.40 
497.10 
519.70 

410.30 
451.60 
474.40 
497.10 
519.70 

410.30 
451.60 
474.40 
497.10 
519.70 

435.50 
471.40 
486.60 
511.10 
519.70 

438.00 
473.75 
490.00 
509.10 
521.10 

440.50 
478.10 
492.45 
507.60 
531.10 

NB: Relativities for Assistant Directors Grade One, Two and Three have yet to be determined. 
* Entry point for persons with Associate Diploma and no previous experience in the industry. 
** For persons with Associate Diploma in Accounting or equivalent. 

Implementation Schedule—Children's Services (Consent) Award No. A1 of 1985 

Transition Formula 
Pre-School Teacher moves from existing rate of pay to next highest rate of pay on salary scale of new structure. 

Implementation Schedule—Children's Services (Consent) Award No. A1 of 1985 

Existing 
Classification 

Administrator/ 
Co-Ordinator 

Director 

New Structure 

Step I 
Step II 
Step III 
Step IV 
Step V 
Step VI 
Step VII 
Step VIII 
Step IX 

545.50 
573.50 
596.10 
626.60 
658.00 
685.50 
700.30 
738.60 
767.00 

% of 
Teachers' 

Benchmark 

08.86 
14.45 
18.96 
25.04 

131.31 
36.80 

139.75 
47.40 
53.06 

KMC—Key Minimum Classification 



Child Care Support 
Worker—Grade 1 

Child Care 
Support Employee 
Grade One-—Cleaner 

87.4 72.8 
87.4 72.8 
87.4 72.8 

■ 
Child Care Worker 
Level 3 and 4 

Qualified Child 
Care Giver 

Implementation Schedule—Children's Services (Private) Award No. A10 of 1990 

* Entry point for persons with Associate Diploma and no previous experience in the industry. 
NB: Relativities for Assistant Directors Grade One, Two and Three have yet to be determined. 

Implementation Schedule—Children's Services (Private) Award No. A10 of 1990 

Existing 
Classification 

Co-Ordinator Director 

New Structure 

Step I 
Step II 
Step III 
Step IV 
Step V 
Step VI 
Step VII 
Step VIII 
Step IX 

% of 
Teachers' 

Benchmark 

108.86 
114.45 
118.96 
125.04 
131.31 
136.80 
139.75 
147.40 
153.06 

KMC—Key Minimum Classification 

chedu o. 26 of 1985 

Existing 
Classification New Structure 

Current Ratt: MRA 2 
(Inc of MRA) 10.5.93 

MRA 3 
10.11.93 

MRA 4(A) 
10.5.94 

MRA 4(B) 
10.11.94 

% of Metal 
Trades 

% of 
KMC 

%of Ind 
Teacher 

Child Care Support 
Worker—Grade 1 

Child Care Support 
Employee Grade One 
—Cleaner 

335.80 
338.80 
341.90 

345.20 
347.40 
353.25 

355.00 
356.00 
364.60 

364.60) 
364.60] 
364.60] 

364.60] 
364.60] 
364.60] 

87.4 
87.4 
87.4 

72.8 
72.8 
72.8 

Child Care Support 
Worker—Grade 1 

Child Care Support 
Employee Grade One 
—Kitchen Hand 

335.80 
338.80 
341.90 

347.70 
349.60 
351.70 

359.60 
360.40 
361.50 

371.30] 
371.30] 
371.30] 

371.30] 
371.30] 
371.30] 

89.0 
89.0 
89.0 

74.1 
74.1 
74.1 

Child Care Support Child Care 353.50 364.50 375.50 375 
Worker—Grade 2 Support Employee 356.70 365.50 374.35 383 Grade Two 359.90 372.00 383.80 383 
Child Care Worker Child Care Giver 348.40 356.50 364.60 364.60 364.60 87.4 72.8 
Level 1 and Level 2 351.60 359.00 366.50 374.00 374.00 89.6 74.6 

354.80 364.35 373.90 383.50 383.50 91.9 76.5 
363.10 370.60 378.00 385.50 393.00 94.2 78.4 

Child Care Worker Qualified Child 391.50* 407.70* 423.85* 440.00* 105.5 87.8 58.9 
Level 3 and 4 Care Giver 375.30 396.20 417.10 438.00 458.00 109.8 91.4 61.3 

412.80 432.70 452.55 472.40 472.40 113.2 94.3 63.3 
433.60 451.25 468.90 486.60 486.60 116.6 97.1 65.2 
454.30 472.45 490.60 501.10] 501.10] 120.1 100.0 67.1 
474.80 483.55 492.15 501.10] 501.10] 120.1 100.0 67.1 
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Implementation Schedule—Child Care (Subsidised Centres) Award No. 26 of 1985 

Existing 
Classification New Structure Current Rate 

(Inc of MRA) 
MRA 2 
10.5.93 

MRA 3 MRA 4(A) 
10.11.93 10.5.94 

MRA 4(B) 
10.11.94 

Child Care Worker 
Level 5 Assistant 

Director 
Grade One 

410.30 
451.60 
474.40 
497.10 
519.70 

435.50 
471.40 
486.60 
511.10 
519.70 

Child Care Worker 
Level 5 

Assistant 
Director 
Grade Two 

410.30 
451.60 
474.40 
497.10 
519.70 

438.00 
473.75 
490.00 
509.10 
521.10 

Child Care Worker 
Level 5 

Assistant 
Director 
Grade Three 

410.30 
451.60 
474.40 
497.10 
519.70 

440.50 
471.50 
492.45 
507.60 
531.10 

Child Care Worker 
Level 5 

Children's 
Programme 
Co-Ordinator 
(Family Centre) 

410.30 
451.60 
474.40 
497.10 
519.70 

430.30 
471.60 
494.40 
517.10 
539.70 

NB: Final rates and associated relativities for Children's Programme Co-Ordinator (Family Centre) and Assistant Directors 
Grade One, Two and Three have yet to be determined. 
* Entry point for persons with Associate Diploma and no previous experience in the industry. 

Implementation Schedule—Child Care (Subsidisied Centres) Award No. A26 of 1985 

Existing 
Classification New Structure Current Rate New Structure 

% of 
Teachers' 

Benchmark 
% of 

K.M.C. 
Pre-School Teacher Pre-School Teacher SCALE A SCALE B 

Grade 1 429.40 Step I 471.60 63.17 94.11 
Grade 2 463.30 493.70 Step II 501.10 67.12 100.00 
Grade 3 493.70 523.30 Step in 528.60 70.80 105.49 
Grade 4 523.30 561.80 Step IV 552.10 73.95 110.18 
Grade 5 546.70 587.80 Step V 575.70 77.11 114.89 
Grade 6 572.30 626.60 Step VI 605.20 81.06 120.77 
Grade 7 597.80 648.90 step vn 637.60 85.40 127.24 
Grade 8 613.70 676.10 Step vm 664.10 88.95 132.53 
Grade 9 627.90 707.90 Step IX 687.70 92.11 137.24 

Step X 717.20 96.06 143.13 
Step XI 746.60 100.00 148.99 

Transition Formula 
Pre-School Teacher moves from existing rate of pay to next highest rate of pay on salary scale of new structure. 

Implementation Schedule—Child Care (Subsidised Centres) Award No. A26 of 1985 

% of 
Existing Teachers' % of 
Classification New Structure Benchmark KMC 

Administrator/ Director Step I 545.50 67.12 108.86 
Co-Ordinator Step II 573.50 70.80 114.45 

Step III 596.10 73.95 118.96 
Step IV 626.60 77.11 125.04 
Step V 658.00 81.06 131.31 
Step VI 685.50 85.40 136.80 
Step VII 700.30 88.95 139.75 
Step VIII 738.60 92.11 147.40 
Step IX 767.00 96.06 153.06 

KMC—Key Minimum Classification 
12216—3 
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Now therefore, I hereby give effect to the Minimum Rates 
Adjustment process and concomitant restructuring of the 
awards pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby ordering— 

That the Children's Services Consent Award, 1984; 
Children's Services (Private) Award and the Child Care 
(Subsidised Centres) Award be varied in accordance 
with the following Schedules and that the variations 
other than wage adjustments shall have effect from the 
first pay period commencing on or after the 10th day 
of May, 1993 and the wage increases shall be operative 
from the dates set out in the relevant columns or clauses 
in the following schedules. 

(Sgd.) W.S. COLEMAN, 
[L.S.]   Chief Commissioner. 

CHILDREN'S SERVICES CONSENT AWARD 1984 
No. A 1 of 1985. 

1. Clause 2.—Arrangement: 

(a) Add the new numbers and titles to this clause 
immediately following Clause 22.—Wages: 

22A. Process of Transition for Directors 

73 W.A.I.G. 

(b) Add the new numbers and titles to this clause as 
follows: 

27. Classification Definitions and Skill Descrip- 
tors 

(c) Immediately after Schedule B—Respondents add 
the following: 

Schedule C—First Stage Transitional Wages 
for Directors 

2. Clause 6.—Definitions: Delete the following titles and 
definitions from this clause: 

—" Administrator/Co-Ordinator"; 

—"Child Care Worker Levels 3 and 4"; 

—"Child Care Worker Level 1" and "Child Care 
Worker Level 2". 

3. Clause 22.—Wages: Delete this clause and insert the 
following in lieu thereof: 

22.—WAGES 
The minimum weekly rate of wage payable to persons employed pursuant to this award shall be: 

Column A Column B Column C Column D 
s s $ $ 

(Per Week) (Per Week) (Per Week) (Per Week) 
(1) (a) Child Care Support Employee— (Step I) 345.20 355.00 364.60 364.60 

Grade One—Cleaner (Step II) 347.40 356.00 364.60 364.60 
(Step III) 353.25 364.60 364.60 364.60 

Child Care Support Employee— (Step I) 347.70 359.60 371.30 371.30 
Grade One—Kitchen Hand (Step II) 349.60 360.40 371.30 371.30 

(Step III) 351.70 361.50 371.30 371.30 
Child Care Support Employee— Step I 364.50 375.50 375.50 375.50 
Grade Two Step H 365.50 374.35 383.80 383.80 

(Step III) 372.00 383.80 383.80 383.80 
Child Care Support Employee— Step I 385.40 395.40 395.40 395.40 
Grade Three Step II 423.90 434.90 434.90 434.90 

Step 111 442.50 455.00 455.00 455.00 
Step IV 464.30 474.30 474.30 474.30 
Step V 501.10 501.10 501.10 501.10 

Child Care Giver Step 1 356.50 364.60 364.60 364.60 
Step II 359.00 366.50 374.00 374.00 
Step HI 364.35 373.90 383.50 383.50 
Step IV 370.60 378.00 385.50 393.00 

Qualified Child Care Giver Step IA 391.50 407.70 423.85 440.00 
Step IB 396.20 417.10 438.00 458.00 
Step II 432.70 452.55 472.40 472.40 
Step III 451.25 468.90 486.60 486.60 
Step IV 472.45 490.60 501.10 501.10 
(Step V) 483.55 492.15 501.10 501.10 

Assistant Director Grade One Step I 435.50 
Step II 471.40 
Step III 486.60 
Step IV 511.10 
Step V 519.70 

Assistant Director Grade Two Step I 438.00 
Step II 473.75 
Step HI 490.00 
Step IV 509.10 
Step V 521.10 

Assistant Director Grade Three Step I 440.50 
StepH 478.10 
Step HI 492.45 
Step IV 507.60 
Step V 531.10 
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(b) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn A of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th May, 1993. 

(c) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn B of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th November, 1993. 

(d) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn C of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th May, 1994. 

(e) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn D of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th November, 1994. 

(2) (a) Except as provided hereunder, in paragraphs 
(b) and (d) of this subclause progression from 
step to step for Child Care Support Employ- 
ees Grade One, Two and Three, Child Care 
Giver, Qualified Child Care Giver, Assistant 
Director Grade One, Assistant Director 
Grade Two, Assistant Director Grade Three 
and Pre-School Tfeacher will be contingent 
upon: 

(i) 12 months' service at each step; and 
(ii) satisfactory performance at each step. 

(b) An employee employed as a Child Care 
Giver on completion of an introductory child 
care course shall immediately progress by 
one additional step beyond that previously 
determined in accordance with paragraph (a) 
of this subclause. Additional steps shall be 
determined in accordance with paragraph (a) 
of this subclause. 

(c) An employee under the age of 21 years who 
is employed as a child care giver shall be paid 
a percentage of the rate applicable to an adult 
employee, taking into account the provisions 
for progression specified in paragraphs (a) 
and (b) of this subclause. The percentages of 
the adult rate shall be: 

% of 
adult 
rate 

At or under 16 years of age 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 85 
At 20 years of age 95 
Thereafter the adult rate 

(d) An employee at Step IA Qualified Child Care 
Giver shall be a person with no previous 
experience in the industry. At the completion 
of twelve months satisfactory performance 
that person shall be paid the Step H rate. 

(e) An employee at Step IB Qualified Child Care 
Giver shall be a person with previous 
experience in the industry. At the completion 
of twelve months satisfactory performance 
that person shall be paid the Step II rate. 

(f) A person who is appointed Assistant Director 
Grade One, Assistant Director Grade Two or 
Assistant Director Grade Three will be 
appointed in accordance with the relevant 
grades outlined in subclause (4) of Clause 
27.—Classification Definitions and Skill De- 
scriptors of this award, provided that an 
employer may appoint an Assistant Director 
to a higher grade. 

(g) Where an employee is appointed to act as the 
Director of a Centre for more than four days, 
they shall be paid for the whole of that period 
as Director according to their level of 
qualification. 

(3) Pre-School Teachers: 
The minimum rates of salary payable to 

Pre-School Tbachers engaged in the undermen- 
tioned steps shall be: 
(a) Salary Level $ $ 

(per annum) (per week) 
Step I 24,600 471.60 
Step II 26,138 501.10 
Step III 27,573 528.60 
Step IV 28,803 552.10 
Step V 30,033 575.70 
Step VI 31,570 605.20 
Step VII 33,261 637.60 
Step VIH 34,645 664.10 
Step IX 35,875 687.70 
Step X 37,413 717.20 
Step XI 38,950 746.60 

(b) Three year trained teacher holding a Diploma 
of Teaching, or equivalent, or a teacher 
holding a University Degree (other than a 
Bachelor of Education): 
Enter Step I 
Exit Step VII 

(c) Tfeacher holding: 
(i) University degree and Diploma of Edu- 

cation; or 
(ii) University degree and Teacher's Certif- 

icate; or 
(iii) Bachelor of Education degree 

Enter Step III 
Exit Step XI 

(d) Teacher holding the qualifications outlined 
in (c) above plus a second degree or higher 
degree such as a graduate diploma or a degree 
at honours level: 
Enter Step IV 
Exit Step XI 

(e) To transfer Pre-school Teachers from the 
rates applying prior to the 10 May, 1993 to 
the new structure and rates applying after the 
beginning of the first pay period on or after 
the 10 May, 1993 the following process shall 
occur: 

(i) Those weekly rates applicable immedi- 
ately prior to the beginning of the first 
pay period on or after 10th May, 1993 
will be increased to the next highest rate 
of pay on the new structure as contained 
in subclause (3), paragraph (a) of this 
clause. 

(ii) Where the increase resulting from trans- 
fer is less than $15.00 per week that 
increase will be paid operative from the 
beginning of the first pay period on or 
after the 10th May, 1993. 

(iii) Where the increase is between $15.00 
per week and $30.00 per week the 
amount will be split into two equal 
parts, the first increase operative from 
the beginning of the first pay period on 
or after 10 May, 1993 and the second 
increase operative from the beginning of 
the first pay period on or after 10 
November, 1993. 

(iv) Where the increase resulting from trans- 
fer is in excess of $30.00 per week then 
that amount will be split into three equal 
increases, the first increase operative 
from the beginning of the first pay 
period on or after the 10th May, 1993, 
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the second increase operative on or after 
the 10th November 1993, the third 
increase operative from the beginning of 
the first pay period on or after the 10th 
May, 1994. 

(4) Director: The definitions and gradings of this 
classification are contained in Clause 27.— 
Classification Definitions and Skill Descriptors of 
this award. 
(a) The minimum weekly rate of wage payable 

to persons employed pursuant to the classifi- 
cation of Director shall be as follows: 

$ (per week) 
Step I 545.50 
Step H 573.50 
Step 111 596.10 
Step IV 626.60 
Step V 658.0) 
Step VI 685.50 
Step VII 700.30 
Step VIII 738.60 
Step IX 767.00 

(b) To transfer a Director from those rates and 
the structure applying prior to the beginning 
of the first pay period on or after 10 May, 
1993 to the new rates and structure, a two 
stage transition period shall operate in accor- 
dance with Schedule C—First Stage Transi- 
tional Arrangements for Directors and Clause 
22k.—Process of Transition for Directors of 
this award to operate from the first pay period 
to commence on or after 10 May, 1993 until 
the target rate is reached in respect of the 
relevant step on the classification structure. 

(c) A Director will be graded in accordance with 
paragraphs (d) and (e) of this subclause. 

(d) Within the grades of Director the following 
categories of progression shall apply: 

(i) Director Grade One (as defined in 
Clause 27 of this award): 
— a Director with two year or three year 

training, (as defined in paragraph (f) 
of this subclause): 
Enter Step I 
Exit Step IV 

— a Director with four year training (as 
defined in paragraph (f) of this 
subclause): 
Enter Step III 
Exit Step VI 

(ii) Director Grade Two (as defined in 
Clause 27 of this award): 
— a Director with two year or three year 

training, (as defined in paragraph (f) 
of this subclause): 
Enter Step III 
Exit Step VI 

— a Director with four year training (as 
defined in paragraph (f) of this 
subclause): 
Enter Step V 
Exit Step VIII 

(iii) Director Grade Three (as defined in 
Clause 27 of this award): 
— a Director with two year or three year 

training, (as defined in paragraph (f) 
of this subclause): 
Enter Step V 
Exit Step VIII 

— a Director with four year training (as 
defined in paragraph (f) of this 
subclause): 
Enter Step VII 
Exit Step IX 

(e) In addition to the grading, level of training 
and experience relevant to determining the 
appropriate rate of pay for a Director an 
employer may advance a Director beyond the 
steps/increments provided for, taking into 
account such factors as: 

(i) number of sites supervised, size of 
centre(s) including number of places 
centre(s) licensed to cover and/or total 
number of children taken into care; 
and/or 

(ii) hours of operation of the centre; and/or 
(iii) other factors relevant to the exercise of 

increased skills and responsibilities by 
the Director. 

(f) "Two year, three year and four year trained" 
refers to a tertiary or post secondary qualifi- 
cation which is relevant to the position of 
Director. Where there is a dispute as to 
whether a qualification is relevant to the 
position of Director it shall be determined by 
the Western Australian Industrial Relations 
Commission. 

(g) Except as provided hereunder, in paragraphs 
(b) and (e) of this subclause progression from 
step to step for Director will be contingent 
upon: 

(i) 12 months' service at each step; and 
(ii) satisfactory performance at each step. 

(5) On ceasing employment with an employer, the 
employee shall be given a written statement of 
their current Level or Grade and Step if appropri- 
ate and the date of commencement at that Level 
or Grade and Step to be passed on to the next 
employer. 

(6) It is a condition that no employee shall suffer a 
reduction in wages by reasons of the coming into 
operation of any order of the Western Australian 
Industrial Relations Commission in the implem- 
entation of the minimum rates adjustments. 

4. Clause 22.—Wages: Immediately following this clause 
insert a new clause as follows: 

22k.—Process of Transition for Directors. 
(1) Transfer of Directors from the rates applying 

immediately prior to 10 May, 1993 to the new 
structure shall occur in two stages: 
(a) the first stage shall involve transfer to the 

new structure and rates applying to that 
structure in accordance with Schedule C— 
First Stage Transitional Arrangements for 
Directors, of this award; 

(b) the second stage shall involve transfer from 
those rates applying in paragraph (a) herein 
to the rate appropriate to the grading, training 
and years of experience of the employee set 
out in Clause 22.—Wages of this award. 

(2) The objective of this two stage transition/implem- 
entation period is: 
(a) to enable all parties to the award to famil- 

iarise themselves with the new Director 
classification and definition structure; 

(b) for each centre to apply (subject to the 
transitional arrangements set out in the 
schedule attached to this award and this 
clause) the new Director classification and 
definition structure set out in subclause (4) 
of Clause 22.—Wages of this award. 

(3) The process of transition for the Director onto the 
new structure is as follows: 
First Stage 
(a) Employees will transfer to the new classifica- 

tion structure for Directors, without loss of 
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pay, in accordance with Schedule C—First 
Stage Transitional Arrangements for Direc- 
tors and the operative dates contained within 
that schedule. 

Second Stage 
(b) As soon as is practicable following the 

beginning of the first pay period on or after 
10 May, 1993 the employer shall determine 
in consultation with the Director: 

(i) the grading relevant to the position of 
Director as defined in subclause (7) of 
Clause 27.—Classification Definitions 
and Skill Descriptors of this award; 

(ii) the training relevant to subclause (4) of 
Clause 22.—Wages of this award; 

(iii) the number of years of experience the 
Director has had, relevant to determin- 
ing a target rate on the new structure; 
and 

(iv) other factors considered relevant to the 
rate of pay for a Director in accordance 
with paragraph (e), subclause (4) of 
Clause 22.—Wages of this award. 

(c) From the determination made under para- 
graph (b) of this clause the employer shall 
determine, in consultation with the Director; 

(i) the target rate of wage on the new 
structure relevant to the Director's skill, 
responsibility, training and grading (as 
defined); 

(ii) where the target rate of wage is in 
excess of the rate applying immediately 
after the beginning of the first pay 
period on or after 10 May, 1993 a 
schedule of implementation rates to 
reach the target rate shall be developed. 

(d) The schedule of implementation rates re- 
ferred to in paragraph (c)(ii) shall include: 

(i) increases in rates provided for in Sched- 
ule C—First Stage Transitional Ar- 
rangements for Directors; 

(ii) prospective consideration of service 
undertaken within the implementation 
period; 

(iii) increase in rates of wage in addition to 
paragraphs (i) and (ii) herein. 

(4) Where a Director considers the determination by 
his/her employer, made in accordance with para- 
graphs (3)(b) and (c) of this clause requires 
review, that matter may be referred to an Industry 
Panel of Review made up of industry representa- 
tives in accordance with subclause (5) of this 
clause. 

(5) The structure and procedure for the Industry Panel 
of Review shall be determined in consultation 
between employer representatives and the union 
as soon as practicable after the 10th May, 1993 
and advised to all centres respondent to the award. 

(6) Where the Panel of Review is unable to resolve 
the question in dispute the matter may be referred 
to the Western Australian Industrial Relations 
Commission for consideration. 

5. Clause 23.—Liberty to Apply: Delete this clause and 
insert the following in lieu thereof: 

23.—Liberty to Apply. 
Liberty to apply is reserved to the parties to this 

award to apply to amend this award in respect of Hours, 
Annual Leave, progression of part-time employees, 
progression of Child Care Support Employees, wage 
relativities associated with Assistant Directors and 
Directors beyond Step IX and rates associated with 
junior employees. 

5. Clause 26.—Award Modernisation and Enterprise 
Consultation: Following this clause insert a new clause as 
follows: 

27.—Classification Definitions and Skill Descriptors. 
(1) Child Care Support Employee 

(a) Grade One 
Definition: An untrained ancillary employee 
employed to clean or work as a kitchen hand. 
Skill Descriptors: Such an employee is: 
—Responsible for the quality of the employ- 

ees own work subject to direct supervi- 
sion; 
—Works under direct supervision either 

individually or in a team environment; 
—Exercises discretion within the level 

of the employee's skills in the per- 
formance of tasks. 

(b) Grade Two 
Definition: An untrained ancillary employee 
who is employed to undertake cooking or 
gardening duties. 
Skill Descriptors: Such an employee: 
—Works under routine supervision either 

individually or in a team environment; 
—Is responsible for assuring the quality of 

the employee's own work subject to 
routine supervision; 
—Is required to exercise discretion 

during the course of their own work. 
(c) Grade Three 

Definition: An employee who is employed to 
assist the Director with administration. 

(2) Child Care Giver 
(a) Definition: An employee at this level shall be 

a child care giver working under routine 
supervision, engaged to assist in the supervi- 
sion and care of children and generally to 
assist in the functioning of the centre. 

(b) Step I 
* An employee with no prior industry 

experience. 
* Is able to perform routine duties requiring 

the exercise of knowledge and skills at a 
primary level. 
Responsibilities of an employee at this 

step may include the following: 
— Maintain a clean, hygienic environment 
— Maintain and attend to personal hygiene 

of children 
— Maintain and attend to own personal 

hygiene 
— Attend to nutritional needs of children 
— Respond to child's apparent ill-health 
— Respond to accident, emergency or threat 
— Implement routines which enhance well 

being 
— Interact positively and appropriately with 

children 
— Participate in the planning and prepara- 

tion of programmes 
— Assist to prepare an environment based 

on programme requirements 
— Assist in the implementation of program- 

mes 
— Contribute to team approach 
— Seek to further professional development 
— Liaise effectively with parents 
— Uphold the Centre's philosophy 
— Participate in appropriate administrative 

processes 
— Contribute to maintenance and care of 

buildings and equipment 
— Implement Centre policies and proce- 

dures 
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(c) Step II 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of skill of an employee at Step 1. 

(d) Step III 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of skill of an employee at Step II. 

(e) Step IV 
* An employee at this step shall be compe- 

tent to work over and above the level of 
skill of an employee at Step III. Additional 
duties may include the following: 
—Assist in the facilitation of programmes 

suited to the needs of individual chil- 
dren and groups 

—Provide input to trained staff by obser- 
vations of individual children and 
groups 

—Work under direction with individual 
children with special needs 

(2) Qualified Child Care Giver 
(a) Definition: An employee at this level shall be 

an employee who holds the qualification of 
Associate Diploma Social Science (Child 
Care) or an approved equivalent qualification 
which is recognised and approved by the 
Child Care Services Board authorising the 
employee to be in charge of children 0-6 
years and who are so appointed. It shall also 
include persons employed as supplementary 
service grants (SUPS) employees and per- 
sons who do not hold approved qualifications 
but who have obtained an exemption from 
the Child Care Services Board to work at this 
level and who are so appointed. 

(b) Step 1A and IB 
* Responsibilities of an employee at this 

step may include the following: 
— Ensure the Centre or Service's policies 

are adhered to 
— Ensure the maintenance of a safe 

working environment 
— Liaise with parents in consultation 

with the Director 
— Display various methods and tech- 

niques of child management 
— Direct other staff members as required 
— Participate in a team approach to the 

delivery of care 
— Possess observational skills in excess 

of a Child Care Giver 
— In consultation with the Director and 

Senior Staff develop, implement and 
monitor a developmental programme 

— Develop, implement and maintain 
daily routines 

— Work under direction with individual 
children with special needs. 

(c) Step II 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of skill of an employee at Step I. 

* In addition to the responsibilities of an 
employee at Step I, responsibilities may 
also include the following: 
— Provide advice to Child Care Givers on 

reasons for the developmental pro- 
gramme 

— Guide untrained staff in methods and 
techniques of child management 

— In conjunction with the Director and 
Senior Staff, review developmental 
programmes 

— Assist the Director with the assessment 
of students on placement 

— Where appointed work as the person in 
charge of a group of children in the age 
range 0-6 years 

— Possess observational skills in excess 
of an experienced Child Care Giver 
and the ability to programme for a 
child's development based on these 
observations. 

(d) Step III 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of skill of an employee at Step II. 

* In addition to the responsibilities of Step 
II, responsibilities may also include the 
following: 
— Advise the Director of changes per- 

ceived as necessary to developmental 
programmes 

— Participate in a team approach to 
delivery of the programme and advise 
untrained care givers and junior 
trained care givers on reasons for the 
programme 

— Possess the ability to formulate and 
implement a child's special needs 
programme. 

(e) Step IV 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of an employee at Step III. 

* In addition to the responsibilities at Step 
III, responsibilities may also include the 
following: 
— Liaise with parents 
— Initiate changes to the children's pro- 

grammes including special needs pro- 
grammes 

— Develop, implement, evaluate and 
maintain daily routines independently 

— Provide advice to Director on Centre's 
needs. 

(4) Assistant Director 
(a) Description: An Assistant Director with 

qualifications and experience as Qualified 
Child Care Giver who assists the Director 
with the administration of the Centre and is 
appointed as such. 

(b) Skill Descriptor: An employee at this level 
shall be expected to perform skills above and 
beyond those as Qualified Child Care Giver. 
That person: 
— Performs work under limited supervision 

either individually or in a team environ- 
ment; 

— Provides guidance and assistance as part 
of a work team; 

— Assists in the provision of on-the-job 
training to other employees; 

— Exercises broad discretion. 
(c) An Assistant Director shall be appointed: 

(i) Assistant Director Grade One— 
A person responsible for the co- 

ordination of programming within the 
Centre, or 

(ii) Assistant Director Grade Two— 
A person who, undertakes, in addition 

to Grade One responsibilities, adminis- 
trative and supervisory functions, or 

(iii) Assistant Director Grade Three— 
A person whose tasks are predomi- 

nantly non-contact or a person whose 
Director has responsibilities for more 
than one Centre. 
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(5) Pre-Schoo! Teachers 
(a) Three year trained teacher holding a Diploma 

of Teaching, or equivalent, or a teacher 
holding a University Degree (other than a 
Bachelor of Education): 

(b) Teacher holding: 

(i) University degree and Diploma of Edu- 
cation; or 

(ii) University degree and Teacher's Certif- 
icate; or 

(iii) Bachelor of Education degree 
(c) Teacher holding the qualifications outlined 

in (b) above plus a second degree or higher 
degree such as a graduate diploma or a degree 
at honours level. 

(6) Director 
(a) Definition: A Director shall be a person who 

meets the minimum requirements for a 
Co-ordinator in accordance with the Commu- 
nity Services (Child Care) Regulations 1988 
and who undertakes the duties and responsi- 
bilities outlined in paragraph (b) of this 
clause. 

(b) A person appointed as a Director shall be 
graded as follows: 

(i) Director Grade One: a person appointed 
with overall responsibility for program- 
ming who is not directly responsible for 
the effective supervision of the child 
care service or, is subject to supervision 
in the day to day operation of the centre; 
or 

(ii) Director Grade Two: a person who, in 
addition to the duties and responsibili- 
ties of a Director Grade One, may be 
required to undertake a basic role in 
financial control on a day to day basis 
eg. administering fee relief; or 

(iii) Director Grade Three: a person who, in 
additions to the duties and responsibili- 
ties of a Director Grade Two, may be 
required to, in part or in whole: 

—Prepare annual budgets; 
—Provide reports and policy proposals 

to Committees of Management; 

—Exercise discretion within the budget 
in operating the service on a day to 
day basis. 

(c) Responsibilities of an employee at this level 
may include the following: 

— Be responsible for the administration and 
supervision of the service; 

— Ensure that a consistently high quality of 
child care is maintained, through the 
planning, organisation and implementa- 
tion of a program that will adequately 
meet the intellectual, physical, emotional 
and social needs of children; 

— Supervise and appraise staff; 
— Select and train staff as required; 
— Develop and promote the aims and 

policies of the service, in conjunction 
with the service sponsors/management 
comm i ttees/proprietors; 

— Maintain personnel records and be re- 
sponsible for the application of relevant 
industrial awards and legislation; 

— Keep accounts and handle clerical mat- 
ters, as required; 

— Assist the service sponsors/proprietor 
with financial management, budgeting 
and planning, as required; 

— Ensure that the service adheres to all 
relevant regulation and meets all ac- 
countability requirements; 

— Provide reports to the management com- 
mittee/sponsor/proprietor, as required; 

— Provide parents with information relating 
to the service's operations; 

— Ensure that adequate enrolment proce- 
dures are established; 

— Provide opportunities for staff develop- 
ment; 

— Liaise with other associated organisa- 
tions, agencies and Government depart- 
ments; 

— Co-ordinate and supervise the placement 
of students within the service. 

6. Schedule B—Respondents: Immediately following this 
Schedule insert the following: 

Schedule C—First Stage Transitional Wages for Directors. 

Column New 
D Classification 

10.11.94 (First Stage) 
Adjustment 
Amounts 

Rate prior to 
10.5.93 

Classification 
Prior to 10.5.93 

Director 
2 Yr Trained 
1 st year 
2nd year 
3rd year 
4th year 
5th year 

(13.66 x 3) 
( 9.05 x 2) 
(11.37 x 2) 
(10.55 x 2) 
( 9.10 x 3) 

504.50 
527.50 
550.75 
575.00 
599.30 

518.20 
536.55 
561.35 
585.55 
608.40 

545.50 
545.50 
573.50 
596.10 
626.60 

531.85 
545.50 
573.50 
596.10 
617.50 

545.50 
545.50 
573.50 
596.10 
626.60 

Step I 
Step I 
Step II 
Step III 
Step IV 

3 Yr Trained 
1 st year 
2nd year 
3rd year 
4th year 
5th year 

(10.60 x 1) 
( 8.60 x 1) 
( 7.55 x 2) 
(11.10 x 2) 
(12.70 x 2) 

562.90 
587.10 
611.50 
635.80 
660.10 

573.50 
596.10 
619.05 
646.90 
672.80 

573.50 
596.10 
626.60 
658.00 
685.50 

573.50 
596.10 
626.60 
658.00 
685.50 

573.50 
596.10 
626.60 
658.00 
685.50 

Step II 
Step III 
Step IV 
Step V 
Step VI 
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Column New 
D Classification 

10.11.94 (First Stage) 10.11.93 

738.60 Step VIH 
738.60 Step VIII 

(a) The first stage rate payable to persons pursuant to the relevant classification in Column A of this schedule shall be operative 
from the beginning of the first pay period on or after 10 May, 1993. 

(b) The first stage rate payable to persons pursuant to the relevant classification in Column B of this schedule shall be operative 
from the beginning of the first pay period on or after 10 November, 1993. 

(c) The first stage rate payable to persons pursuant to the relevant classification in Column C of this schedule shall be operative 
from the beginning of the first pay period on or after 10 May, 1994. 

(d) The first stage rate payable to persons pursuant to the relevant classification in Column D of this schedule shall be operative 
from the beginning of the first pay period on or after 10 November, 1994. 

CHILDREN'S SERVICES (PRIVATE) AWARD 
No. A 10 of 1990. 

1. Clause 2.—Arrangement: 
(a) Add the new numbers and titles to this clause 

immediately following Clause 22.—Wages: 
22A. Process of Transition for Directors 

(b) Add the new numbers and titles to this clause as 
follows: 
24. Classification Definitions and Skill Descrip- 

tors 
25. Liberty to Apply 

(c) Immediately after Schedule B—Respondents add 
the following: 

Schedule C—First Stage Transitional Wages 
for Directors 

2. Clause 6.—Definitions: Delete the following titles and 
definitions from this clause: 

—Co-ordinator; 
—Child Care Worker Levels 1 and 2; 
—Child Care Workers Levels 3 and 4 and 5. 

3. Clause 7.—Contract of Service: Delete subclause (1) 
of Clause 7.—Contract of Service and insert the following 
in lieu thereof: 

(1) Except in the case of a casual employee the 
contract of service may be terminated by either 
party by the giving of two weeks' notice on any 
day to the other party, or by the forfeiture or 
payment as the case may be of two weeks' pay in 
lieu of such notice. Provided that by mutual 
consent, this notice period may be waived. This 
shall not affect the right of the employer to dismiss 
an employee for misconduct, in which case salary 
shall be paid up to the time of dismissal only. In 
the case of Child Care Support Employee Grade 
One and Grade Two and Child Care Giver, the 
contract of service for the first year of service shall 
be one week. 

4. Clause 22.—Wages: Delete this clause and insert the 
following in lieu thereof: 

22.—WAGES 
The minimum weekly rate of wage payable to persons employed pursuant to this award shall be: 

Column A Column B 
$ 

Column C Column D 

(Per Week) (Per Week) 
$ 

(Per Week) 
$ 

(Per Week) 
Child Care Support Employee— (Step 1) 345.20 355.00 364.60 364.60 
Grade One—Cleaner (Step 11) 347.40 356.00 364.60 364.60 

(Step III) 353.25 364.60 364.60 364.60 
Child Care Support Employee— (Step 1) 347.70 359.60 371.30 371.30 
Grade One—Kitchen Hand (Step 11) 349.60 360.40 371.30 371.30 

(Step III) 351.70 361.50 371.30 371.30 
Child Care Support Employee— Step I ' 364.50 375.50 375.50 375.50 
Grade Two Step II 365.50 374.35 383.80 383.80 

(Step III) 372.00 383.80 383.80 383.80 
Child Care Giver Step I 356.50 364.60 364.60 364.60 

Step II 359.00 366.50 374.00 374m 
Step III 364.35 373.90 383.50 383.50 
Step IV 370.60 378.00 385.50 393.00 

Qualified Child Care Giver Step 1A 391.50 407.70 423.85 440.00 
Step IB 396.20 417.10 438.00 458.00 
Step II 432.70 452.55 472.40 472.40 
Step III 451.25 468.90 486.60 486.60 
Step IV 451.25 468.90 486.60 501.10 

Assistant Director Grade One Step I 471.40 
Step II 486.60 

Assistant Director Grade Two Step I 473.75 
Step II 490.00 

Assistant Director Grade Three Step I 478.10 
Step II 
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(b) The rate payable lo persons pursuant to the 
relevant classification in subclause (1) Col- 
umn A of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th May, 1993. 

(c) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn B of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th November, 1993. 

(d) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn C of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th May, 1994. 

(e) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn D of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th November, 1994. 

(a) Except as provided hereunder, in paragraphs 
(b) and (d) of this subclause progression from 
step to step for Child Care Support Employ- 
ees Grade One and Two, Child Care Giver, 
Qualified Child Care Giver, Assistant Direc- 
tor Grade One, Assistant Director Grade Two 
and Assistant Director Grade Three will be 
contingent upon: 

(i) 12 months' service at each step; and 

(ii) satisfactory performance at each step. 

(b) An employee employed as a Child Care 
Giver on completion of an introductory child 
care course shall immediately progress by 
one additional step beyond that previously 
determined in accordance with paragraph (a) 
of this subclause. Additional steps shall be 
determined in accordance with paragraph (a) 
of this subclause. 

(c) An employee under the age of 21 years who 
is employed as a Child Care Giver shall be 
paid a percentage of the rate applicable to an 
adult employee, taking into account the 
provisions for progression specified in para- 
graphs (a) and (b) of this subclause. The 
percentages of the adult rate shall be: 

At or under 16 years of age 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 85 
At 20 years of age 95 
Thereafter the adult rate 

(d) An employee at Step IA Qualified Child Care 
Giver shall be a person with no previous 
experience in the industry. At the completion 
of twelve months satisfactory performance 
that person shall be paid the Step II rate. 

(e) An employee at Step IB Qualified Child Care 
Giver shall be a person with previous 
experience in the industry. At the completion 
of twelve months satisfactory performance 
that person shall be paid the Step II rate. 

(f) A person who is appointed Assistant Director 
Grade One, Assistant Director Grade Two or 
Assistant Director Grade Three will be 
appointed in accordance with the relevant 
grades outlined in Clause 24.—Classification 
Definitions and Skill Descriptors subclause 
(4) of this award, provided that an employer 
may appoint an Assistant Director to a higher 
grade. 

(g) Where an employee is appointed to act as the 
Director of a Centre for more than four days, 
they shall be paid for the whole of that period 
as Director according to their level of 
qualification. 

(3) Director: A Director shall be a person employed 
pursuant to the definition and grading within the 
definition as defined in Clause 24.—-Classifica- 
tion Definitions and Skill Descriptors of this 
award. 
(a) The minimum weekly rate of wage payable 

to persons employed pursuant to the classifi- 
cation of Director shall be as follows: 

$ (per week) 
Step I 545.50 
Step II 573.50 
Step III 596.10 
Step IV 626.60 
Step V 658.00 
Step VI 685.50 
Step VII 700.30 
Step VIII 738.60 
Step IX 767.00 

(b) To transfer a Director from those rates and 
the structure applying prior to the beginning 
of the first pay period on or after 10 May, 
1993 to the new rates and structure, a two 
stage transition period shall operate in accor- 
dance with Schedule C—First Stage Transi- 
tional Arrangements for Directors and Clause 
22k.—Process of Transition for Directors of 
this award to operate from the first pay period 
to commence on or after 10 May, 1993 until 
the target rate is reached in respect of the 
relevant step on the classification structure. 

(c) A Director will be graded in accordance with 
paragraphs (d) and (e) of this subclause. 

(d) Within the grades of Director the following 
categories of progression shall apply: 

(i) Director Grade One (as defined in 
Clause 24 of this award): 
—a Director with two year or three year 

training, (as defined in paragraph (f) 
of this subclause): 
Enters Step I 
Exits Step IV 

—a Director with four year training (as 
defined in paragraph (f) of this sub- 
clause): 
Enters Step II 
Exits Step V 

(ii) Director Grade Two (as defined in 
Clause 24 of this award): 
—a Director with two year or three year 

training, (as defined in paragraph (f) 
of this subclause): 
Enters Step III 
Exits Step VI 

—a Director with four year training (as 
defined in paragraph (f) of this sub- 
clause): 
Enters Step IV 
Exits Step VII 

(iii) Director Grade Three (as defined in 
Clause 24 of this award): 
—a Director with two year or three year 

training, (as defined in paragraph (f) 
of this subclause): 
Enters Step V 
Exits Step VIII 
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—a Director with four year training (as 
defined in paragraph (f) of this sub- 
clause): 
Enters Step VI 
Exits Step IX 

(e) In addition to the grading, level of training 
and experience relevant to determining the 
appropriate rate of pay for a Director an 
employer may advance a Director beyond the 
steps/increments provided for, taking into 
account such factors as: 

(i) number of sites supervised, size of 
centre(s) including number of places 
centre(s) licensed to cover and/or total 
number of children taken into care; 
and/or 

(ii) hours of operation of the centre; and/or 
(iii) other factors relevant to the exercise of 

increased skills and responsibilities by 
the Director. 

(0 "Two year, three year and four year trained" 
refers to a tertiary or post secondary qualifi- 
cation which is relevant to the position of 
Director. Where there is a dispute as to 
whether a qualification is relevant to the 
position of Director it shall be determined by 
the Western Australian Industrial Relations 
Commission. 

(g) Except as provided hereunder, in paragraphs 
(b) and (e) of this subclause progression from 
step to step for Director will be contingent 
upon: 

(i) 12 months' service at each step; and 
(ii) satisfactory performance at each step. 

(4) On ceasing employment with an employer, the 
employee shall be given a written statement of the 
current Level and Step if appropriate and the date 
of commencement at that Level and Step to be 
passed on to the next employer. 

(5) It is a condition that no employee shall suffer a 
reduction in wages by reasons of the coming into 
operation of any order of the Western Australian 
Industrial Relations Commission in the implem- 
entation of the minimum rates adjustments. 

5. Clause 22.—Wages: Immediately following this clause 
insert a new clause as follows: 

27k.—Process of Transition for Directors. 
(1) Transfer of Directors from the rates applying 

immediately prior to 10 May, 1993 to the new 
structure shall occur in two stages: 

(a) the first stage shall involve transfer to the 
new structure and rates applying to that 
structure in accordance with Schedule C— 
First Stage Transitional Arrangements for 
Directors, of this award; 

(b) the second stage shall involve transfer from 
those rates applying in paragraph (a) herein 
to the rate appropriate to the grading, training 
and years of experience of the employee set 
out in Clause 22.—Wages of this award. 

(2) The objective of this two stage transition/implem- 
entation period is: 

(a) to enable all parties to the award to famil- 
iarise themselves with the new Director 
classification and definition structure; 

(b) for each centre to apply (subject to the 
transitional arrangements set out in the 
schedule attached to this award and this 
clause) the new Director classification and 
definition structure set out in subclause (3) 
of Clause 22.—Wages of this award. 

(3) The process of transition for the Director onto the 
new structure is as follows: 
First Stage 
(a) employees will transfer to the new classifica- 

tion structure for Directors, without loss of 

pay, in accordance with Schedule C—First 
Stage Transitional Arrangements for Direc- 
tors and the operative dates contained within 
that schedule. 

Second Stage 
(b) as soon as is practicable following the 

beginning of the first pay period on or after 
10 May, 1993 the employer shall determine 
in consultation with the Director: 

(i) the grading relevant to the position of 
Director as defined in subclause (7) of 
Clause 24.—Classification Definitions 
and Skill Descriptors of this award; 

(ii) the training relevant to subclause (3) of 
Clause 22.—Wages of this award; 

(iii) the number of years of experience the 
Director has had, relevant to determin- 
ing a target rate on the new structure; 
and 

(iv) other factors considered relevant to the 
rate of pay for a Director in accordance 
with paragraph (e), subclause (3) of 
Clause 22.—Wages of this award. 

(c) From the determination made under para- 
graph (b) of this clause the employer shall 
determine, in consultation with the Director: 

(i) the target rate of wage on the new 
structure relevant to the Director's skill, 
responsibility, training and grading (as 
defined); 

(ii) where the target rate of wage is in 
excess of the rate applying immediately 
after the beginning of the first pay 
period on or after 10 May, 1993 a 
schedule of implementation rates to 
reach the target shall be developed. 

(d) The schedule of implementation rates re- 
ferred to in paragraph (c)(ii) shall include: 

(i) increase in rates provided for in Sched- 
ule C—First Stage Transitional Ar- 
rangements for Directors; 

(ii) prospective consideration of service 
undertaken within the implementation 
period; 

(iii) increase in rates of pay that are in 
addition to paragraphs (i) and (ii) herein. 

(4) Where a Director considers the determination by 
his/her employer, made in accordance with para- 
graphs (3)(b) and (c) of subclause (3) of this clause 
requires review, that matter may be referred to an 
Industry Panel of Review made up of industry 
representatives in accordance with subclause (5) 
of this clause. 

(5) The structure and procedure for the Industry Panel 
of Review shall be determined in consultation 
between employer representatives and the union 
as soon as practicable after the 10th May, 1993 
and advised to all centres respondent to the award. 

(6) Where the Panel of Review is unable to resolve 
the question in dispute the matter may be referred 
to the Western Australian Industrial Relations 
Commission for consideration. 

5. Clause 23.—Award Modernisation and Enterprise 
Consultation: After this clause insert two new clauses as 
follows: 

24.—Classification Definitions and Skill Descriptors. 
(1) Child Care Support Employee 

(a) Grade One 
Definition: An untrained ancillary employee 
employed to clean or work as a kitchen hand. 
Skill Descriptors: Such an employee is: 
—Responsible for the quality of the employ- 

ees own work subject to direct supervi- 
sion; 



—Works under direct supervision either 
individually or in a team environment; 

—Exercises discretion within the level of the 
employee's skills in the performance of 
tasks. 

(b) Grade Two 
Definition: An untrained ancillary employee 
who is employed to undertake cooking or 
gardening duties. 
Skill Descriptors: Such an employee: 
—Works under routine supervision either 

individually or in a team environment; 
—Is responsible for assuring the quality of 

the employee's own work subject to 
routine supervision; 

—Is required to exercise discretion during 
the course of their own work. 

(2) Child Care Giver 
(a) Definition: An employee at this level shall be 

a child care giver working under routine 
supervision, engaged to assist in the supervi- 
sion and care of children and generally to 
assist in the functioning of the centre. 

(b) Step I 
* An employee with no prior industry 

experience. 
* Is able to perform routine duties requiring 

the exercise of knowledge and skills at a 
primary level. 

Responsibilities of an employee at this step 
may include the following: 
— Maintain a clean, hygienic environment 
— Maintain and attend to personal hygiene 

of children 
— Maintain and attend to own personal 

hygiene 
— Attend to nutritional needs of children 
— Respond to child's apparent ill-health 
— Respond to accident, emergency or threat 
— Implement routines which enhance well 

being 
— Interact positively and appropriately with 

children 
— Participate in the planning and prepara- 

tion of programmes 
— Assist to prepare an environment based 

on programme requirements 
— Assist in the implementation of program- 

mes 
— Contribute to team approach 
— Seek to further professional development 
— Liaise effectively with parents 
— Uphold the Centre's philosophy 
— Participate in appropriate administrative 

processes 
— Contribute to maintenance and care of 

buildings and equipment 
— Implement Centre policies and proce- 

dures 
(c) Step II 

* An employee at this step shall be compe- 
tent to perform work above and beyond the 
level of skill of an employee at Step I. 

(d) Step III 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of skill of an employee at Step II. 

(e) Step IV 
* An employee at this step shall be compe- 

tent to work over and above the level of 
skill of an employee at Step III. Additional 
duties may include the following: 

— Assist in the facilitation of programmes 
suited to the needs of individual children 
and groups 

— Provide input to trained staff by observa- 
tions of individual children and groups 

— Work under direction with individual 
children with special needs 

(3) Qualified Child Care Giver 
(a) Definition: An employee at this level shall be 

an employee who holds the qualification of 
Associate Diploma Social Science (Child 
Care) or an approved equivalent qualification 
which is recognised and approved by the 
Child Care Services Board authorising the 
employee to be in charge of children 0-6 
years and who are so appointed. It shall also 
include persons employed as supplementary 
service grants (SUPS) employees and per- 
sons who do not hold approved qualifications 
but who have obtained an exemption from 
the Child Care Services Board to work at this 
level and who are so appointed. 

(b) Step IA and IB 
* Responsibilities of an employee at this 

step may include the following: 
— Ensure the Centre or Service's policies 

are adhered to 
— Ensure the maintenance of a safe working 

environment 
— Liaise with parents in consultation with 

the Director 
— Display various methods and techniques 

of child management 
— Direct other staff members as required 
— Participate in a team approach to the 

delivery of care 
— Possess observational skills in excess of 

a Child Care Giver 
— In consultation with the Director and 

Senior Staff develop, implement and 
monitor a developmental programme 

— Develop, implement and maintain daily 
routines 

— Work under direction with individual 
children with special needs. 

(c) Step II 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of skill of an employee at Step I. 

* In addition to the responsibilities of an 
employee at Step I, responsibilities may 
also include the following: 

— Provide advice to Child Care Givers on 
reasons for the developmental pro- 
gramme 

— Guide untrained staff in methods and 
techniques of child management 

— In conjunction with the Director and 
Senior Staff, review developmental pro- 
grammes 

— Assist the Director with the assessment 
of students on placement 

— Where appointed work as the person in 
charge of a group of children in the age 
range 0-6 years 

— Possess observational skills in excess of 
an experienced Child Care Giver and the 
ability to programme for a child's devel- 
opment based on these observations. 

(d) Step III 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of skill of an employee at Step II. 

* In addition to the responsibilities of Step 
II, responsibilities may also include the 
following: 

— Advise the Director of changes perceived 
as necessary to developmental program- 
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— Participate in a team approach to delivery 
of the programme and advise untrained 
care givers and junior trained care givers 
on reasons for the programme 

— Possess the ability to formulate and 
implement a child's special needs pro- 
gramme. 

(e) Step IV 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of an employee at Step HI. 

* In addition to the responsibilities at Step 
III, responsibilities may also include the 
following: 

— Liaise with parents 
— Initiate changes to the children's pro- 

grammes including special needs pro- 
grammes 

— Develop, implement, evaluate and main- 
tain daily routines independently 

— Provide advice to Director on Centre's 
needs. 

(4) Assistant Director 
(a) Description: An Assistant Director with 

qualifications and experience as Qualified 
Child Care Giver who assists the Director 
with the administration of the Centre and is 
appointed as such. 

(b) Skill Descriptor: An employee at this level 
shall be expected to perform skills above and 
beyond those as Qualified Child Care Giver. 
That person: 
—Performs work under limited supervision 

either individually or in a team environ- 
ment: 

—Provides guidance and assistance as part of 
a work team; 

—Assists in the provision of on-the-job 
training to other employees: 

—Exercises broad discretion. 

(c) An Assistant Director shall be appointed: 
(i) Assistant Director Grade One— 

A person responsible for the co- 
ordination of programming within the 
Centre, or 

(ii) Assistant Director Grade Two— 

A person who, undertakes, in addition 
to Grade One responsibilities, adminis- 
trative and supervisory functions, or 

(iii) Assistant Director Grade Three— 

A person whose tasks are predomi- 
nantly non-contact or a jwrson whose 
Director has responsibilities for more 
than one Centre. 

(5) Director 
(a) Definition: A Director shall be a person who 

meets the minimum requirements for a 
Co-ordinator in accordance with the Commu- 
nity Services (Child Care) Regulations 1988 
and who undertakes the duties and responsi- 
bilities outlined in paragraph (b) of this 
clause. 

(b) A person appointed as a Director shall be 
graded as follows: 

(i) Director Grade One: a person appointed 
with overall responsibility for program- 
ming who is not directly responsible for 
the effective supervision of the child 

care service or, is subject to supervision 
in the day to day operation of the centre; 
or 

(ii) Director Grade Two: a person who, in 
addition to the duties and responsibili- 
ties of a Director Grade One, may be 
required to undertake a basic role in 
financial control on a day to day basis 
eg. administering fee relief; or 

(iii) Director Grade Three: a person who, in 
additions to the duties and responsibili- 
ties of a Director Grade Two, may be 
required to, in part or in whole: 

— Prepare annual budgets; 
— Provide reports and policy proposals 

to Committees of Management; 
— Exercise discretion within the 

budget in operating the service on a 
day to day basis. 

(c) Responsibilities of a Director may include 
the following: 
— Be responsible for the administration and 

supervision of the service; 
— Ensure that a consistently high quality of 

child care is maintained, through the 
planning, organisation and implementa- 
tion of a program that will adequately 
meet the intellectual, physical, emotion^ 
and social needs of children; 

— Supervise and appraise staff; 
— Select and train staff as required; 
— Develop and promote the aims and 

policies of the service, in conjunction 
with the service sponsors/management 
committees/proprietors; 

— Maintain personnel records and be re- 
sponsible for the application of relevant 
industrial awards and legislation; 

— Keep accounts and handle clerical mat- 
ters, as required; 

— Assist the service sponsors/proprietor 
with financial management, budgeting 
and planning, as required; 

— Ensure that the service adheres to all 
relevant regulation and meets all ac- 
countability requirements; 

— Provide reports to the management com- 
mittee/sponsor/proprietor, as required; 

— Provide parents with information relating 
to the service's operations; 

— Ensure that adequate enrolment proce- 
dures are established; 

— Provide opportunities for staff develop- 
ment; 

— Liaise with other associated organisa- 
tions, agencies and Government depart- 
ments; 

— Co-ordinate and supervise the placement 
of students within the service. 

25.—Liberty to Apply. 

Liberty is reserved to the parties to make application 
to vary this award during the term of the award with 
respect to provisions on: 

(a) progression within classifications of Child 
Care Support Employees; 

(b) progression for part-time employees; 

(c) wage relativities for Assistant Directors; and 

(d) rates associated with junior employees. 
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6. Schedule B—Respondents: Immediatley following this Scheule insert the following: 

Schedule C—First Stage Transitional Wages for Directors. 

Column Column Column Column New 
Classification Adjustment Rate prior to A B C D Classification 
Prior to 10.5.93 Amounts 10.5.93 10.5.93 10.11.93 10.5.94 10.11.94 (First Stage) 

Director 

Untrained 

1st year (21.50 x 4) 458.65 480.15 501.65 523.15 545.50 Step I 

2nd year (15.98 x4) 481.55 497.55 513.50 529.50 545.50 Step I 

3rd year (13.66 x 3) 504.50 518.20 531.85 545.50 545.50 Step 1 

2 Yr Trained 

1st year (13.66 x 3) 504.50 518.20 531.85 545.50 545.50 Step I 

2nd year ( 9.00 x 2) 527.50 536.50 545.50 545.50 545.50 Step I 

3rd year (11.35 x 2) 550.75 562.10 573.50 573.50 573.50 Step H 

3 Yr Trained 

1st year (10.60 x 1) 562.90 573.50 573.50 573.50 573.50 Step II 

2nd year ( 9.00 x 1) 587.10 596.10 596.10 596.10 596.10 Step HI 

3rd year (15.10 x 1) 611.50 626.60 626.60 626.60 626.60 Step IV 

4 Yr Trained 
1st year (11.10 x 2) 635.80 646.90 658.00 658.00 658.00 Step V 

2nd year (12.70 x 2) 660.10 672.80 685.50 685.50 685.50 Step VI 

3rd year ( 1.10 x 1) 684.40 685.50 685.50 685.50 685.50 Step VI 

(a) The first stage rate payable to persons pursuant to the relevant classification in Column A of this schedule shall be operative 
from the beginning of the first pay period on or after 10 May, 1993. 

(b) The first stage rate payable to persons pursuant to the relevant classification in Column B of this schedule shall be operative 
from the beginning of the first pay period on or after 10 November, 1993. 

(c) The first stage rate payable to persons pursuant to the relevant classification in Column C of this schedule shall be operative 
from the beginning of the first pay period on or after 10 May, 1994. 

(d) The first stage rate payable to persons pursuant to the relevant classification in Column D of this schedule shall be operative 
from the beginning of the first pay period on or after 10 November, 1994. 

CHILD CARE (SUBSIDISED CENTRES) 
AWARD 

No. A 26 of 1985. 

1. Clause 2.—Arrangement: 

(a) Immediately following Clause 11.—Wages of this 
clause insert the following: 

11 A. Process of Transition for Directors 

(b) Immediately following Clause 26.—Award Mod- 
ernisation and Enterprise Consultation insert the 
following: 

27. Classification Definitions and Skill De- 
scriptors 

(c) Immediately following Schedule B—Respon- 
dents insert the following: 

Schedule C—First Stage Transitional Wages 
for Directors 

2. Clause 6.—Definitions: Delete the following titles and 
definitions from this clause: 

—Administrator/Director; 

—Aide; 

—Child Care Worker. 

3. Clause 8.—Hours of Work: Delete subclause (1) of this 
clause and insert the following in lieu thereof: 

(1) The ordinary hours of work shall be 38 per week 
for Child Care Givers and Support Employees 
Grade One and Grade Two and 37.5 per week for 
other employees, to be worked as not more than 
8 hours per day between the hours of 7am and 6pm 
Monday to Friday inclusive. Such hours shall be 
worked continuously except for meal breaks. 
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4. Clause 11.—Wages: Delete this clause and insert the following in lieu therof: 

11.—Wages. 
The minimum weekly rate of wage payable to persons employed pursuant to this award shall be: 

Column A Column B Column C Column D 

(Per Week) (Per Week) (Per Week) (Per Week) 
(Step 1) 
(Step H) 
(Step III) 
(Step I) 
(Step H) 
(Step HI) 
Step I 
Step II 
(Step III) 
Step I 
Step II 
Step III 
Step IV 
Step IA 
Step IB 
Step II 
Step III 
Step IV 
(Step V) 

364.60 
364.60 
364.60 
371.30 
371.30 
371.30 
375.50 
383.80 
383.80 
364.60 
374.00 
383.50 
393.00 
440.00 
458.00 
472.40 
486.60 
501.10 
501.10 

345.20 
347.40 
353.25 
347.70 
349.60 
351.70 
364.50 
365.50 
372.00 
356.50 
359.00 
364.35 
370.60 
391.50 
396.20 
432.70 
451.25 
472.45 
483.55 

355.00 
356.00 
364.60 
359.60 
360.40 
361.50 
375.50 
374.35 
383.80 
364.60 
366.50 
373.90 
378.00 
407.70 
417.10 
452.55 
468.90 
490.60 
492.15 

364.60 
364.60 
364.60 
371.30 
371.30 
371.30 
375.50 
383.80 
383.80 
364.60 
374.00 
383.50 
385.50 
423.85 
438.00 
472.40 
486.60 
501.10 
501.10 

(1) (a) Child Care Support 
Employee—Grade 
One—Cleaner 
Child Care Support 
Employee—Grade 
One—Kitchen Hand 
Child Care Support 
Employee—Grade 
Two 
Child Care 
Giver 

Qualified Child 
Care Giver 

(Per Hr) 
13.20 
13.50 
14.20 
14.50 
15.50 
16.03 

(Per Hr) 
14.08 
14.65 
15.10 
15.57 
16.03 
16.03 

(Per Hr) 
14.08 
14.65 
15.10 
15.57 
16.03 
16.03 

(Per Hr) 
14.08 
14.65 
15.10 
15.57 
16.03 
16.03 

Step 1A 
Step IB 
Step II 
Step III 
Step IV 

Qualified 
Occasional 
Care/Limited Time 
(State Govt.) 

(Per Week) 
435.50 
471.40 
486.60 
511.10 
519.70 
438.00 
473.75 
490.00 
509.10 
521.10 
440.50 
471.50 
492.45 
507.60 
531.10 
430.30 
471.60 
494.40 
517.10 
539.70 

Step I 
Step II 
Step HI 
Step IV 
Step V 
Step I 
Step H 
Step HI 
Step IV 
Step V 
Step I 
Step II 
Step III 
Step IV 
Step V 
Step I 
Step H 
Step HI 
Step IV 
Step V 

Assistant 
Director 
Grade One 

Assistant 
Director 
Grade Two 

Assistant 
Director 
Grade Three 

Children s 
Programme 
Co-ordinator 
(Family Centre) 

(b) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn A of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th May, 1993. 

(c) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn B of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th November, 1993. 

(d) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn C of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th May, 1994. 

(e) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn D of this clause shall be operative from 

the beginning of the first pay period on or 
after 10th November, 1994. 

(2) (a) Except as provided hereunder, in paragraphs 
(b) and (d) of this subclause progression from 
step to step for Child Care Support Employ- 
ees Grade One and Two, Child Care Giver, 
Qualified Child Care Giver, Qualified Occa- 
sional Care/Limited Time (State Govt), Chil- 
drens Programme Co-Ordinator (Family 
Centre), Assistant Director Grade One, As- 
sistant Director Grade Two, Assistant Direc- 
tor Grade Three and Pre-School Teacher will 
be contingent upon: 

(i) 12 months' service at each step; and 
(ii) satisfactory performance at each step. 

(b) An employee employed as a Child Care 
Giver on completion of an introductory child 
care course shall immediately progress by 
one additional step beyond that previously 
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determined in accordance with paragraph (a) 
of this subclause. Additional steps shall be 
determined in accordance with paragraph (a) 
of this subclause. 

(c) An employee under the age of 21 years who 
is employed as a Child Care Giver shall be 
paid a percentage of the rate applicable to an 
adult employee, taking into account the 
provisions for progression specified in para- 
graphs (a) and (b) of this subclause. The 
percentages of the adult rate shall be: 

% of adult rate 
At or under 16 years of age 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 85 
At 20 years of age 95 
Thereafter the adult rate 

(d) An employee at Step 1A Qualified Child Care 
Giver and Step IA Qualified Occasional 
Care/Limited Time (State Govt.) shall be a 
person with no previous experience in the 
industry. At the completion of twelve months 
satisfactory performance that person shall be 
paid the Step II rate. 

(e) An employee at Step IB Qualified Child Care 
Giver and Step IB Qualified Occasional 
Care/Limited Time (State Govt.) shall be a 
person with previous experience in the 
industry. At the completion of twelve months 
satisfactory performance that person shall be 
paid the Step II rate. 

(0 A person who is appointed Assistant Director 
Grade One, Assistant Director Grade Two or 
Assistant Director Grade Three will be 
appointed in accordance with the relevant 
grades outlined in Clause 27.—Classification 
Definitions and Skill Descriptors subclause 
(4) of this award, provided that an employer 
may appoint an Assistant Director to a higher 
grade. 

(g) Where an employee is appointed to act as the 
Director of a Centre for more than four days, 
they shall be paid for the whole of that period 
as Director according to their level of 
qualification. 

(3) Pre-School Teachers: 
The minimum rates of salary payable to 

Pre-School Teachers engaged in the undermen- 
tioned steps shall be: 
(a) Salary Level $ $ 

(per annum) (per week) 
Step I 
Step II 
Step HI 
Step IV 
Step V 
Step VI 
Step VII 
Step VIII 
Step IX 
Step X 
Step XI 

24,600 
26,138 
27,573 
28,803 
30,033 
31,570 
33,261 
34,645 
35,875 
37,413 
38,950 

471.60 
501.10 
528.60 
552.10 
575.70 
605.20 
637.60 
664.10 
687.70 
717.20 
746.60 

(b) Three year trained teacher holding a Diploma of 
Teaching, or equivalent, or a teacher holding a 
University Degree (other than a Bachelor of 
Education): 
Enter Step I 
Exit Step VII 
(c) Teacher holding: 

(i) University degree and Diploma of Edu- 
cation; or 

(ii) University degree and Teacher's Certif- 
icate; or 

(iii) Bachelor of Education degree 
Enter Step III 
Exit Step XI 

(d) Tbacher holding the qualifications outlined 
in (c) above plus a second degree or higher 
degree such as a graduate diploma or a degree 
at honours level: 
Enter Step IV 
Exit Step XI 

(e) To transfer Pre-school Tfeachers from the 
rates applying prior to the 10 May, 1993 to 
the new structure and rates applying after the 
beginning of the first pay period on or after 
the 10 May, 1993 the following process shall 
occur: 

(i) Those weekly rates applicable immedi- 
ately prior to the beginning of the first 
pay period on or after 10th May, 1993 
will be increased to the next highest rate 
of pay on the new structure as contained 
in subclause (3), paragraph (a) of this 
clause. 

(ii) Where the increase resulting from trans- 
fer is less than $15.00 per week that 
increase will be paid operative from the 
beginning of the first pay period on or 
after the 10th May, 1993. 

(iii) Where the increase is between $15.00 
per week and $30.00 per week the 
amount will be split into two equal 
parts, the first increase operative from 
the beginning of the first pay period on 
or after 10 May, 1993 and the second 
increase operative from the beginning of 
the first pay period on or after 10 
November, 1993. 

(iv) Where the increase resulting from trans- 
fer is in excess of $30.00 per week then 
that amount will be split into three equal 
increases, the first increase operative 
from the beginning of the first pay 
period on or after the 10th May, 1993, 
the second increase operative on or after 
the 10th November 1993, the third 
increase operative from the beginning of 
the first pay period on or after the 10th 
May, 1994. 

(4) Director: The definitions and gradings of this 
classification are contined in Clause 27.—Classi- 
fication Definitions and Skill Descriptors of this 
award. 

(a) The minimum weekly rate of wage 
payable to persons employed pursuant 
to the classification of Director shall be 
as follows: 

$ (per week) 
Step I 545.50 
Step II 573.50 
Step HI 596.10 
Step IV 626.60 
Step V 658.00 
Step VI 685.50 
Step VH 700.30 
Step VHI 738.60 
Step IX 767.00 

(b) To transfer a Director from those rates and 
the structure applying prior to the beginning 
of the first pay period on or after 10 May, 
1993 to the new rates and structure, a two 
stage transition period shall operate in accor- 
dance with Schedule C—First Stage Transi- 
tional Arrangements for Directors and Clause 
11 A.—Process of Transition for Directors of 
this award to operate from the first pay period 
to commence on or after 10 May, 1993 until 
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the target rate is reached in respect of the 
relevant step on the classification structure. 

(c) A Director will be graded in accordance with 
paragraphs (d) and (e) of this subclause. 

(d) Within the grades of Director the following 
categories of progression shall apply: 

(i) Director Grade One (as defined in 
Clause 27 of this award): 
—a Director with two year or three year 

training, (as defined in paragraph (f) 
of this subclause): 
Enter Step F 
Exit Step IV 

—a Director with four year training (as 
defined in paragraph (0 of this sub- 
clause): 
Enter Step IFF 
Exit Step VI 

(ii) Director Grade Two (as defined in 
Clause 27 of this award): 
—a Director with two year or three year 

training, (as defined in paragraph (f) 
of this subclause): 
Enter Step IFF 
Exit Step VI 

—a Director with four year training (as 
defined in paragraph (f) of this sub- 
clause): 
Enter Step V 
Exit Step VIII 

(iii) Director Grade Three (as defined in 
Clause 27 of this award): 
—a Director with two year or three year 

training, (as defined in paragraph (f) 
of this subclause): 
Enter Step V 
Exit Step VIII 

—a Director with four year training (as 
defined in paragraph (0 of this sub- 
clause): 
Enter Step VII 
Exit Step IX 

(e) In addition to the grading, level of training 
and experience relevant to determining the 
appropriate rate of pay for a Director an 
employer may advance a Director beyond the 
steps/increments provided for, taking into 
account such factors as: 

(i) number of sites supervised, size of 
centre(s) including number of places 
centre(s) licensed to cover and/or total 
number of children taken into care; 
and/or 

(ii) hours of operation of the centre; and/or 
(iii) other factors relevant to the exercise of 

increased skills and responsibilities by 
the Director. 

(f) ' 'Two year, three year and four year trained" 
refers to a tertiary or post secondary qualifi- 
cation which is relevant to the position of 
Director. Where there is a dispute as to 
whether a qualification is relevant to the 
position of Director it shall be determined by 
the Western Australian Industrial Relations 
Commission. 

(g) Except as provided hereunder, in paragraphs 
(b) and (e) of this subclause progression from 
step to step for Director will be contingent 
upon: 

(i) 12 months' service at each step; and 
(ii) satisfactory performance at each step. 

(5) On ceasing employment with an employer, the 
employee shall be given a written statement of the 

current Level and Step if appropriate and the date 
of commencement at that Level and Step to be 
passed on to the next employer. 

(6) It is a condition that no employee shall suffer a 
reduction in wages by reasons of the coming into 
operation of any order of the Western Australian 
Industrial Relations Commission in the implem- 
entation of the minimum rates adjustments. 

5. Clause 11.—Wages: Immediately following this clause 
insert a new clause as follows: 

11 A.—Process of Transition for Directors. 
(1) Transfer of Directors from the rates applying 

immediately prior to 10 May, 1993 to the new 
structure shall occur in two stages: 
(a) the first stage shall involve transfer to the 

new structure and rates applying to that 
structure in accordance with Schedule C— 
First Stage Transitional Arrangements for 
Directors, of this award; 

(b) the second stage shall involve transfer from 
those rates applying in paragraph (a) herein 
to the rate appropriate to the grading, training 
and years of experience of the employee set 
out in Clause 11.—Wages of this award. 

(2) The objective of this two stage transition/implem- 
entation period is: 

(a) to enable all parties to the award to famil- 
iarise themselves with the new Director 
classification and definition structure; 

(b) for each centre to apply (subject to the 
transitional arrangements set out in the 
schedule attached to this award and this 
clause) the new Director classification and 
definition structure set out in subclause (4) 
of Clause 11.—Wages of this award. 

(3) The process of transition for the Director onto the 
new structure is as follows: 
First Stage 
(a) employees will transfer to the new classifica- 

tion structure for Directors, without loss of 
pay, in accordance with Schedule C—First 
Stage Transitional Arrangements for Direc- 
tors and the operative dates contained within 
that schedule. 
Second Stage 

(b) as soon as is practicable following the 
beginning of the first pay period on or after 
10 May, 1993 the employer shall determine 
in consultation with the Director: 

(i) the grading relevant to the position of 
Director as defined in subclause (7) of 
Clause 27.—Classification Definitions 
and Skill Descriptors of this award; 

(ii) the training relevant to subclause (4) of 
Clause 11.—Wages of this award; 

(iii) the number of years of experience the 
Director has had, relevant to determin- 
ing a target rate on the new structure; 
and 

(iv) other factors considered relevant to the 
rate of pay for a Director in accordance 
with paragraph (e), subclause (4) of 
Clause 11.—Wages of this award. 

(c) From the determination made under para- 
graph (b) of this clause the employer shall 
determine, in consultation with the Director: 

(i) the target rate of wage on the new 
structure relevant to the Director's skill, 
responsibility, training and grading (as 
defined); 

(ii) where the target rate of wage is in 
excess of the rate applying immediately 
after the beginning of the first pay 
period on or after 10 May, 1993 a 



schedule of implementation rates to 
reach the target rate shall be developed. 

(d) The schedule of implementation rates re- 
ferred to in paragraph (c)(ii) shall include: 

(i) increases in rates provided for in Sched- 
ule C—First Stage Transitional Ar- 
rangements for Directors; 

(ii) prospective consideration of service 
undertaken within the implementation 
period; 

(iii) increase in rates of pay that are in 
addition to paragraphs (i) and (ii) herein. 

(4) Where a Director considers the determination by 
his/her employer, made in accordance with para- 
graphs (3)(b) and (c) of this clause requires 
review, that matter may be referred to an Industry 
Panel of Review made up of industry representa- 
tives in accordance with subclause (5) of this 
clause. 

(5) The structure and procedure for the Industry Panel 
of Review shall be determined in consultation 
between employer representatives and the union 
as soon as practicable after the 10th May, 1993 
and advised to all centres respondent to the award. 

(6) Where the Panel of Review is unable to resolve 
the question in dispute the matter may be referred 
to the Western Australian Industrial Relations 
Commission for consideration. 

6. Clause 19.—Casual and Part-Time Employees: Delete 
subclause (3) of this clause and insert the following in lieu 
thereof: 

(3) An employee who is employed as a Qualified 
Occasional Care/Limited Time (State Govt.) em- 
ployee as referred to in Clause 11.—Wages, 
subclause (1), paragraph (a) of this award may be 
paid as a casual in accordance with the hourly rate 
in that clause which is inclusive of the 20 per cent 
casual loading. 

7. Clause 24.—Liberty to Apply: Delete this clause and 
insert the following in lieu thereof: 

24.—Liberty to Apply. 
Liberty is reserved to the parties to this award to 

apply to amend this award in respect of non-contact 
time, long service leave and maternity leave, wage 
relativities associated with an Assistant Director and 
Children's Programme Co-ordinator (Family Centre), 
progression for part-time employees and progression 
within classifications of Child Care Support Employ- 
ees, rates associated with the classification of Director 
beyond Step IX and rates associated with junior 
employees. 

6. Clause 26.—Award Modernisation and Enterprise 
Consultation: Following this clause insert a new clause as 
follows: 

27.—Classification Definitions and Skill Descriptors. 
(1) Child Care Support Employee 

(a) Grade One 
Definition: An untrained ancillary employee 
employed to clean or work as a kitchen hand. 
Skill Descriptors: Such an employee is: 
—Responsible for the quality of the employ- 

ees own work subject to direct supervi- 
sion; 

—Works under direct supervision either 
individually or in a team environment; 

—Exercises discretion within the level of the 
employee's skills in the performance of 
tasks. 

(b) Grade Two 
Definition: An untrained ancillary employee 
who is employed to undertake cooking or 
gardening duties. 
Skill Descriptors: Such an employee: 
—Works under routine supervision either 

individually or in a team environment; 
—Is responsible for assuring the quality of 

the employee's own work subject to 
routine supervision; 

—Is required to exercise discretion during 
the course of their own work. 

(2) Child Care Giver 
(a) Definition: An employee at this level shall be 

a child care giver working under routine 
supervision, engaged to assist in the supervi- 
sion and care of children and generally to 
assist in the functioning of the centre. 

(b) Step I 
* An employee with no prior industry 

experience. 
* Is able to perform routine duties requiring 

the exercise of knowledge and skills at a 
primary level. 
Responsibilities of an employee at this 
step may include the following: 
—Maintain a clean, hygienic environment 
—Maintain and attend to personal hygiene 

of children 
—Maintain and attend to own personal 

hygiene 
—Attend to nutritional needs of children 
—Respond to child's apparent ill-health 
—Respond to accident, emergency or 

threat 
—Implement routines which enhance well 

being 
—Interact positively and appropriately 

with children 
—Participate in the planning and prepara- 

tion of programmes 
—Assist to prepare an environment based 

on programme requirements 
—Assist in the implementation of pro- 

grammes 
—Contribute to team approach 
—Seek to further professional develop- 

ment 
—Liaise effectively with parents 
—Uphold the Centre's philosophy 
—Participate in appropriate administrative 

processes 
—Contribute to maintenance and care of 

buildings and equipment 
—Implement Centre policies and proce- 

dures 
(c) Step II 

* An employee at this step shall be compe- 
tent to perform work above and beyond the 
level of skill of an employee at Step I. 

(d) Step III 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of skill of an employee at Step II. 

(e) Step IV 
* An employee at this step shall be compe- 

tent to work over and above the level of 
skill of an employee at Step III. Additional 
duties may include the following: 
—Assist in the facilitation of programmes 

suited to the needs of individual chil- 
dren and groups 
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—Provide input to trained staff by obser- 
vations of individual children and 
groups 

—Work under direction with individual 
children with special needs. 

(3) Qualified Child Care Giver 

(a) Definition: An employee at this level shall be 
an employee who holds the qualification of 
Associate Diploma Social Science (Child 
Care) or an approved equivalent qualification 
which is recognised and approved by the 
Child Care Services Board authorising the 
employee to be in charge of children 0-6 
years and who are so appointed. It shall also 
include persons employed as supplementary 
service grants (SUPS) employees and per- 
sons who do not hold approved qualifications 
but who have obtained an exemption from 
the Child Care Services Board to work at this 
level and who are so appointed. 

(b) Step IA and IB 

* Responsibilities of an employee at this 
step may include the following: 

—Ensure the Centre or Service's policies 
are adhered to 

—Ensure the maintenance of a safe work- 
ing environment 

—Liaise with parents in consultation with 
the Director 

—Display various methods and techniques 
of child management 

—Direct other staff members as required 
—Participate in a team approach to the 

delivery of care 
—Possess observational skills in excess of 

a Child Care Giver 
—In consultation with the Director and 

Senior Staff develop, implement and 
monitor a developmental programme 

—Develop, implement and maintain daily 
routines 

—Work under direction with individual 
children with special needs. 

(c) Step II 

* An employee at this step shall be compe- 
tent to perform work above and beyond the 
level of skill of an employee at Step I. 

* In addition to the responsibilities of an 
employee at Step I. responsibilities may 
also include the following: 

—Provide advice to Child Care Givers on 
reasons for the developmental pro- 
gramme 

—Guide untrained staff in methods and 
techniques of child management 

—In conjunction with the Director and 
Senior Staff, review developmental pro- 
grammes 

—Assist the Director with the assessment 
of students on placement 

—Where appointed work as the person in 
charge of a group of children in the age 
range 0-6 years 

—Possess observational skills in excess of 
an experienced Child Care Giver and 
the ability to programme for a child's 
development based on these observa- 
tions. 

(d) Step III 

* An employee at this step shall be compe- 
tent to perform work above and beyond the 
level of skill of an employee at Step II. 

* In addition to the responsibilities of Step 
II, responsibilities may also include the 
following: 
—Advise the Director of changes per- 

ceived as necessary to developmental 
programmes 

—Participate in a team approach to deliv- 
ery of the programme and advise un- 
trained care givers and junior trained 
care givers on reasons for the pro- 
gramme 

—Possess the ability to formulate and 
implement a child's special needs pro- 
gramme. 

(e) Step IV 
* An employee at this step shall be compe- 

tent to perform work above and beyond the 
level of an employee at Step III. 

* In addition to the responsibilities at Step 
III, responsibilities may also include the 
following: 
—Liaise with parents 
—Initiate changes to the children's pro- 

grammes including special needs pro- 
grammes 

—Develop, implement, evaluate and 
maintain daily routines independently 

—Provide advice to Director on Centre's 
needs. 

(4) Assistant Director 
(a) Description: An Assistant Director with 

qualifications and experience as Qualified 
Child Care Giver who assists the Director 
with the administration of the Centre and is 
appointed as such. 

(b) Skill Descriptor: An employee at this level 
shall be expected to perform skills above and 
beyond those as Qualified Child Care Giver. 
That person: 
—Performs work under limited supervision 

either individually or in a team environ- 
ment; 

—Provides guidance and assistance as part of 
a work team; 

—Assists in the provision of on-the-job 
training to other employees; 

—Exercises broad discretion. 
(c) An Assistant Director shall be appointed: 

(i) Assistant Director Grade One: 
A person responsible for the co- 

ordination of programming within the 
Centre, or 

(ii) Assistant Director Grade Two: 
A person who, undertakes, in addition 

to Grade One responsibilities, adminis- 
trative and supervisory functions, or 

(iii) Assistant Director Grade Three: 
A person whose tasks are predomi- 

nantly non-contact or a person whose 
Director has responsibilities for more 
than one Centre. 

(5) Children's Programme Co-Ordinator (Family 
Centre) 

Description: An employee at this level shall 
hold qualifications as for Qualified Child care 
Giver and shall be responsible for the overall 
implementation and co-ordination of the four year 
old Family Centre Programme, except where the 
co-ordinator has a Diploma of Education (Early 
Childhood Education) or equivalent qualifications 
in which case they shall be paid as a Pre-School 
Teacher. 



(6) Pre-School Teachers 
(a) Three year trained teacher holding a Diploma 

of Teaching, or equivalent, or a teacher 
holding a University Degree (other than a 
Bachelor of Education): 

(b) Teacher holding: 
(i) University degree and Diploma of Edu- 

cation; or 
(ii) University degree and Teacher's Certif- 

icate; or 
(iii) Bachelor of Education degree 

(c) Teacher holding the qualifications of a 
second degree or higher as outlined in the 
award. 

(7) Director 
(a) Definition: A Director shall be a person who 

meets the minimum requirements for a 
Co-ordinator in accordance with the Commu- 
nity Services (Child Care) Regulations 1988 
and who undertakes the duties and responsi- 
bilities outlined in paragraph (b) of this 
clause. 

(b) A person appointed as a Director shall be 
graded as follows: 

(i) Director Grade One: a person appointed 
with overall responsibility for program- 
ming who is not directly responsible for 
the effective supervision of the child 
care service or, is subject to supervision 
in the day to day operation of the centre; 
or 

(ii) Director Grade Two: a person who, in 
addition to the duties and responsibili- 
ties of a Director Grade One, may be 
required to undertake a basic role in 
financial control on a day to day basis 
eg. administering fee relief; or 

(iii) Director Grade Three: a person who, in 
addition to the duties and responsibili- 
ties of a Director Grade Two, may be 
required to, in part or in whole: 
—Prepare annual budgets; 

—Provide reports and policy proposals 
to Committees of Management; 

—Exercise discretion within the budget 
in operating the service on a day to 
day basis. 

(c) Responsibilities of a Director may include 
the following: 
—Be responsible for the administration and 

supervision of the service; 
—Ensure that a consistently high quality of 

child care is maintained, through the 
planning, organisation and implementa- 
tion of a program that will adequately meet 
the intellectual, physical, emotional and 
social needs of children; 

—Supervise and appraise staff; 
—Select and train staff as required; 
—Develop and promote the aims and poli- 

cies of the service, in conjunction with the 
service sponsors/management commit- 
tees/proprietors; 

—Maintain personnel records and be respon- 
sible for die application of relevant indus- 
trial awards and legislation; 

—Keep accounts and handle clerical matters, 
as required; 

—Assist the service sponsors/proprietor with 
financial management, budgeting and 
planning, as required; 

—Ensure that the service adheres to all 
relevant regulation and meets all accounta- 
bility requirements; 

—Provide reports to the management com- 
mittee/sponsor/proprietor, as required; 

—Provide parents with information relating 
to the service's operations; 

—Ensure that adequate enrolment proce- 
dures are established; 

—Provide opportunities for staff develop- 
ment; 

—Liaise with other associated organisations, 
agencies and Government departments; 

—Co-ordinate and supervise the placement 
of students within the service. 

7. Schedule B—Respondents: Immediately following this 
Schedule insert the following: 

Schedule. C—First Stage Transitional Wages For Directors. 

Column Column Column Column New 
Classification Adjustment Rate prior to A B C D Classification 
Prior to 10.5.93 Amounts 10.5.93 10.5.93 10.11.93 10.5.94 10.11.94 (First Stage) 

Director—Level One 
2 Yr Trained 
1st year (21.50x4) 458.65 480.15 501.65 523.15 545.50 Step I 
2nd year (15.98 x 4) 481.55 497.55 513.50 529.50 545.50 Step I 
3rd year (13.66x3) 504.50 518.20 531.85 545.50 545.50 Step I 
4th year ( 9.05 x 2) 527.45 536.55 545.50 545.50 545.50 Step I 
5th year (11.37 x 2) 550.75 561.35 573.50 573.50 573.50 Step II 

3 Yr Trained 
1 st year (13.66 x 3) 504.50 518.20 531.85 545.50 545.50 Step I 
2nd year ( 9.05 x 2) 527.50 536.55 545.50 545.50 545.50 Step I 
3rd year (10.60 x 1) 562.90 573.50 573.50 573.50 573.50 Step II 
4th year ( 9.00 x 1) 587.10 596.10 596.10 596.10 596.10 Step III 
5th year ( 7.55 x 1) 611.50 619.05 626.60 626.60 626.60 Step IV 

4 Yr Trained 
1 st year (10.60 x 1) 562.90 573.50 573.50 573.50 573.50 Step II 
2nd year ( 9.00 x 1) 587.10 596.10 596.10 596.10 596.10 Step III 
3rd year (11.10 x 2) 635.80 646.90 648.00 658.00 658.00 Step V 
4th year (12.70x2) 660.10 672.80 685.50 685.50 685.50 Step VI 
5th year ( 1.10 x 1) 684.40 685.50 685.50 685.50 685.50 Step VI 



10.11.94 (First Stage) 

Director—Level Two 
2 Yr Trained 
1st year (13.66 x 3) 504.50 518.20 531.85 545.50 545.50 Step I 
2nd year ( 9.05 x 2) 527.50 536.55 545.50 545.50 545.50 Step I 
3rd year (11.37 x 2) 550.75 561.35 573.50 573.50 573.50 Step II 
4th year (10.55 x 2) 575.00 585.55 596.10 596.10 596.10 Step III 
5 th year ( 9.10 x 3) 599.30 608.40 617.50 626.60 626.60 Step IV 

3 Yr Trained 
1 st year (10.60 x 1) 562.90 573.50 573.50 573.50 573.50 Step II 
2nd year ( 9.00 x 1) 587.10 596.10 596.10 596.10 596.10 Step III 
Srd year ( 7.55 x 2) 611.50 619.05 626.60 626.60 626.60 Step IV 
4th year (11.10 x 2) 635.80 646.90 658.00 658.00 658.00 Step V 
5th year (12.70 x 2) 660.10 672.80 685.50 685.50 685.50 Step VI 

4 Yr Trained 
1st year (11.10 x 2) 635.80 646.90 658.00 658.00 658.00 Step V 
2nd year (12.70 x 2) 660.10 672.80 685.50 685.50 685.50 Step VI 
3rd year ( 1.10 x 1) 684.40 685.50 685.50 685.50 685.50 Step VI 
4th year ( 9.26 x 3) 708.80 718.05 727.30 738.60 738.60 Step VIII 
5th year ( 5.50 x 1) 733.10 738.60 738.60 738.60 738.60 Step VIII 

(a) The first stage rate payable to persons pursuant to the relevant classification in Column A of this schedule shall be operative 
from the beginning of the first pay period on or after 10 May, 1993 

(b) The first stage rate payable to persons pursuant to the relevant classification in Column B of this schedule shall be operative 
from the beginning of the first pay period on or after 10 November, 1993. 

(c) The first stage rate payable to persons pursuant to the relevant classification in Column C of this schedule shall be operative 
from the beginning of the first pay period on or after 10 May, 1994. 

(d) The first stage rate payable to persons pursuant to the relevant classification in Column D of this schedule shall be operative 
from the beginning of the first pay period on or after 10 November, 1994. 

CLERKS' (BAILIFFS' EMPLOYEES) AWARD 1978 
No. R 19 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

and 

Bailiffs Office, Perth and Others. 

No. 1457 of 1992. 

COMMISSIONER C.B. PARKS. 

4 June 1993. 

Reasons for Decision. 
THE COMMISSIONER: By a Notice of Application lodged 
with the Commission on 12 November 1992, the applicant 
Union seeks to amend Clause 13.—Motor Vehicle Hire, of 
the Clerks' (Bailiffs' Employees) Award (the Award) to 
increase the allowances expressed therein. A formal Answer 
thereto was filed by several respondents who objected 
totally to the claims made, pending discussions with the 
applicant Union. 

Subsequent to the filing of the aforementioned Answer, 
the agent for the respondent had indicated to the applicant 
Union that, subject to a consideration by the respondent 
employers, it was possible that the claims would be acceded 
to. Apparently that position remained unchanged until the 
day preceding the hearing when the agent for the respon- 
dents submitted an alternative Answer to the Union which 

signified an agreement in part with what had been claimed, 
but proposed an alternative in relation to subclause (1) of 
the clause to which the claims relate. 

Inferentially, the applicant was critical of the respondents 
conduct Arguments in support of the applicant's claims 
were then put. On opening the response for the respondents, 
leave was belatedly sought to formally amend the Answer 
filed to reflect that submitted to the Union on the previous 
day. In the knowledge that the Union was aware of its 
contents, and there being no objection taken by the Union 
at that time, leave was granted. The respondents argument 
followed and at the conclusion thereof, the Union expressed 
concern that it had had little forewarning of the changed 
position that the respondents had adopted and therefore the 
nature of their argument before the Commission. Proceed- 
ings were adjourned and the Union was given the 
opportunity to put further submissions before the Commis- 
sion upon a relisting of the matter at the convenience of the 
Union. By a letter dated 21 April 1993, the Union informed 
the Commission that it did not wish to make further 
submissions in the matter. 

The claim of the Union seeks to replace, in total, the 
Motor Vehicle Hire clause of the Award, but in so doing it 
does not seek any change in the structure of the clause or 
its terms. The claim is limited to the allowances expressed 
as monetary amounts per week and as monetary rates per 
kilometre in subclause (1), and the monetary rates per 
kilometre expressed in subclause (2). The claim is set out 
hereunder— 

"13.—Motor Vehicle Hire. 
(1) Where a worker is regularly required by his 

employer to use his own motor vehicle in the 
course of his duties, he shall be paid an allowance 
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in accordance with the following table on account 
of all travelling specifically authorised by the 
employer: 

Motor vehicles up to and including 25 h.p.— 
$116,25 per week plus 11.99 cents per 

kilometre 
Motor vehicles over 25 h.p.— 

$141.65 per week plus 13.68 cents per 
kilometre 

(2) Where at irregular intervals and by agreement an 
employee uses his own motor vehicle in the course 
of his duties at the employer's request, the worker 
shall be paid on each occasion an amount 
calculated on the following basis: 

Engine Displacement in Rate per Kilometre 
Cubic Centimetres in Cents 
1600 cc and under 37.9 
Over 1600 cc to 2600 cc 43.5 
Over 2600 cc 49.4 " 

No objection is taken to the claimed subclause (2) by the 
respondents. However they answer the claimed subclause 
(1) by proposing that motor vehicles in the two ranges of 
horsepower prescribed, be categorised into two age ranges 
for which different levels of allowances are sought. 

It is proposed by the respondents that the monetary 
amounts expressed in the claim of the applicant for 
subclause (1) be agreed but limited to motor vehicles "up 
to 5 years of age", and "where vehicles are 6 years to 10 
years of age" they should attract the following allowances 
according to the existing prescription regarding horsepower 
ratings— 

"Motor vehicles up to and including 25 h.p.— 

(a) ... 
(b) where vehicles are 6 years to 10 years of age 

$97.50 per week plus 11.99 cents per kilometre; 
Motor vehicles over 25 h.p.— 
(a) ... 
(b) where vehicles are 6 years to 10 years of age 

$116.12 per week plus 13.68 cents per kilometre." 
On behalf of the applicant, it is submitted that the various 

allowance components which they seek to increase were last 
varied by a decision of the Commission in matter No. 171 
of 1986, issued 8 May 1986 (66 WAIG 1037). It is said that 
the allowances prescribed by the clause constitute a scheme 
of reimbursement to employees for expenses they incur 
when using their private motor vehicles in the performance 
of their duties, and therefore, as provided by the State Wage 
Case Principles (72 WAIG 191). it is appropriate to increase 
the allowances to reflect changes in the level of expenses 
since May of 1986. 

It is not in dispute that traditionally the motor vehicle 
allowances prescribed by the clause have been adjusted from 
time to time to reflect those prescribed in the Commercial 
Travellers and Sales Representatives' Award 1978 in 
relation to subclause (1), and the Public Service General 
Conditions of Service and Allowances Award in relation to 
subclause (2). This is the basis upon which the applicant 
Union again seeks to vary the motor vehicle allowances and 
thus relies upon the allowances currently reflected in the 
aforementioned awards having been scrutinised by, and 
approved by, the Commission in accordance with the State 
Wage Principles. Additionally, the Union submits that the 
long held nexus with the aformentioned awards is, of itself, 
justification for the increases claimed. 

The argument for the respondents focused upon persuad- 
ing the Commission to adopt its proposed variations where 
they differed from those of the applicant Union. The 
Commission was not addressed in relation to the State Wage 
Case Principles and whether the claimed variations which 
are not in dispute between the parties comply therewith. 

On behalf of the respondents, it was submitted from the 
bar table that employees who use their motor vehicles in the 
circumstances covered by subclause (1)— 

"(I)n accordance to our serving or questioning of the 
bailiff employees and employers we found that 
generally in the industry that employees would drive 
5 to 6 hundred kilometres per week. In average they are 
on the road for 6 to 6.5 hours per day...." 

"(I)t is important that cars used by bailiffs would be 
presentable and in good condition and we would say 
certainly that this is the reason why we do not argue 
in respect of the proposed rates mileage provision...." 

(Transcript p. 10) 

Founded on the foregoing view, the respondents assert, 
there is no necessity for subclause (1) to make provision for 
motor vehicles in excess of ten years of age. Submitted to 
the Commission is a pamphlet titled 'Car Running Costs' 
(exhibit A), issued by The Royal Automobile Club of WA 
(Incorporated), wherein reimbursement rates per kilometre 
are stated as a guide for various classes of private motor 
vehicles when used by employees in the course of their 
employment. The table of reimbursement rates contained 
therein lists the rates per kilometre for vehicles of six to ten 
years of age at substantially lower levels than those for 
vehicles up to five years of age. All are based on the private 
running costs over a distance of 15000 km per year. The 
following statement follows the table of rates— 

"For vehicles 6 years and older we have assumed the 
vehicles are fully owned so no repayments have been 
included. Depreciation is also significantly lower than 
for the first 5 years." 

Thus, it is submitted to the Commission that the expense 
incurred by an employee operating a private motor vehicle 
in the course of performing required duties has been shown 
to be substantially less, on average, when a vehicle attains 
five years of age. That should be reflected in the Award 
prescription, it is argued. In addition, it is said that the 
applicant has failed to justify the increases which it claims 
in relation to the two weekly allowance components within 
subclause (1). It is said that the claims involve substantial 
increases and it is implied they may pose a financial 
difficulty for bailiffs whose revenues are dependent upon a 
fixed scale of fees appended to the Local Court Rules, as 
amended 1 March 1993 (26 Jan 1993 Government Gazette 
WA p830). 

As observed (supra), the applicant Union's claim in 
relation to subclause (1) reflects the allowances for motor 
vehicles in the two components of; a weekly monetary 
amount, and a rate per kilometre travelled; which have been 
approved and prescribed in the Commercial Travellers and 
Sales Representatives' Award 1978. That is not objected to 
by the respondents, except in relation to motor vehicles that 
are "6 years to 10 years of age". The objection is further 
limited to the weekly monetary component to be prescribed 
for the two categories of motor vehicles, grouped according 
to their horsepower rating. Therefore, the Commission 
concludes that all other aspects of the Union's claims have 
been accepted by the respondents as providing reasonable 
levels of reimbursement to employees, as is allowed by the 
State Wage Case Principles (op cit). They have not said 
otherwise. 

Within the Car Running Costs (exhibit A) there appears 
a tabulation of the standing costs and the running costs 
related to several types of motor vehicles during the first five 
years of their lives. These have been used to assess the rates 
per kilometre expressed in the table of reimbursement rates. 
No such tabulation is shown for a vehicle over five years of 
age, although several expenses assumed as no longer 
applicable are mentioned. It is evident that the scale of 
reimbursement rates per kilometre for motor vehicles 
(excluding four wheel drives and passenger vans) over five 
years of age, range between 51% and 53% of those listed 
for the same types of vehicles up to five years of age. An 
entirely different relativity is proposed by the respondents. 
There is no apparent correlation between them. Essentially 
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the respondents directed their argument to convincing the 
Commission that the principle of different levels of 
allowances, according to the age of the vehicle, should be 
approved. Nothing was put to justify the quantum of the 
weekly monetary amount proposed by the respondents, for 
vehicles between six years of age and ten years of age. 

Although it has been said that employees vehicles should 
be presentable and in good condition, that does not 
necessarily exclude a vehicle over ten years of age. The 
wording of the respondents proposal does not expressly 
preclude the use of such a vehicle, but makes no provision 
for allowances to be paid if such a vehicle is used. If it is 
the wish of the respondents that vehicles of this age not be 
used, such should be addressed directly, either by the Award 
or an employee's contract of service, but not in the indirect 
way provided by the proposal, if approved by the Commis- 
sion. It is apposite at this point to also make the observation 
that the differentiation of motor vehicles, according to the 
age descriptions chosen, would also exclude a vehicle that 
has reached five years of age, although that is obviously not 
what was intended. 

The Final element of the respondents argument alluded to 
the fixed revenue situation with which they are faced. 
However, if that was intended to indicate some degree of 
incapacity to pay, it fails for the want of oral and/or other 
evidence sufficient to make such an evaluation. 

For the foregoing reasons I am not satisfied that the matter 
in dispute between the parties should be determined in 
favour of the respondents proposal. That should not be taken 
to mean that the principle advocated by the respondents is 
devoid of merit. 

In so far as the applicant has relied upon the concept of 
nexus that, by itself, is no longer accepted by the 
Commission as justification for increases of the type 
claimed. However, the structure and the terms of the Motor 
Vehicle Hire clause of the Award have been imported from 
other awards of this Commission. That. I assume, occurred 
because they are appropriate to the circumstances of motor 
vehicle usage in the industry covered by the Award. The 
Union has not, on this occasion, endeavoured to identify the 
expenses incurred in the operation of a motor vehicle, or the 
actual levels of increase which have occurred since 1986. 
However, it is my view that the increases approved by the 
Commission, for the awards upon which the clause has been 
modelled, constitute evidence that expenses have increased 
to the degree that the level of increases which have been 
awarded, are warranted. Generally the respondents raise no 
challenge to the quantum of the increases claimed. I am 
therefore satisfied that the motor vehicle clause should be 
amended in the terms claimed by the applicant Union and 
therefore the Minutes of a Proposed Order will issue to that 
effect. Those Minutes will also include the operative date 
agreed between the parties. 

Appearances: Mr R.J. Dhue appeared on behalf of the 
applicant. 

Ms G.P. Marton appeared on behalf of the respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

Bailiffs Office, Perth and Others. 
No. 1457 of 1992. 

COMMISSIONER C.B. PARKS. 
10 June 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms G.P. Marton on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Bailiffs' Employees) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 20 April 
1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13.—Motor Vehicle Hire: Delete this clause 

and insert in lieu thereof— 
13.—Motor Vehicle Hire. 

(1) Where a worker is regularly required by his 
employer to use his own motor vehicle in the 
course of his duties, he shall be paid an allowance 
in accordance with the following table on account 
of all travelling specifically authorised by the 
employer: 

Motor vehicles up to and including 25 h.p.— 
$116.25 per week plus 11.99 cents per 

kilometre 
Motor vehicles over 25 h.p.— 

$141.65 per week plus 13.68 cents per 
kilometre 

(2) Where at irregular intervals and by agreement an 
employee uses his own motor vehicle in the course 
of his duties at the employer's request, the worker 
shall be paid on each occasion an amount 
calculated on the following basis: 

Engine Displacement in Rate per Kilometre 
Cubic Centimetres in Cents 
1600 cc and under 37.9 
Over 1600 cc to 2600 cc 43.5 
Over 2600 cc 49.4 



FOOD INDUSTRY (FOOD MANUFACTURING OR 
PROCESSING) AWARD 

No. A 20 of 1990. 
METAL TRADES (GENERAL) AWARD 1966 

No. 13 of 1965. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Meadow Lea Foods Ltd 
and 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Metals and Engineering Workers' Union —Western 

Australia. 
No. 864 of 1993. 

Food Industry (Food Manufacturing or Processing) Award. 
No. A 20 of 1990. 

Metal Trades (General) Award 1966. 
No. 13 of 1965. 

COMMISSIONER S.A. KENNEDY. 
15 June 1993. 

Order. 
HAVING heard Mr A. Tomlinson on behalf of Meadow Lea 
Foods Ltd, Ms B. Gavranich on behalf of The Food 
Preservers' Union of Western Australia, Union of Workers 
and Mr K. Street on behalf of the Metals and Engineering 
Workers' Union —Western Australia, now therefore, I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

1. That notwithstanding the provisions of the Food 
Industry (Food Manufacturing or Processing) 
Award as amended and the Metal Trades (Gen- 
eral) Award 1966 as amended, the following 
Schedule shall apply in respect of employees of 
Meadow Lea Foods Ltd employed in Western 
Australia who are eligible to be members of the 
unions respondent to this matter. 

2. That this order shall have effect from the 
beginning of the First pay period commencing on 
or after the 4th day of June 1993. 

3. That this order shall have effect for the duration 
of the endorsed training and skills program at 
Meadow Lea Foods Ltd's operations in Western 
Australia. 

4. That in the event of no notice of conclusion of the 
program being received by the Commission, this 
order shall be deemed to have lapsed no later than 
18 months from the 4th day of June 1993. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the "Meadow Lea Food 

Industry and Metal Trades Training and Skills Program 
(TASK) Order 1993". 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Date of Operation 
5. Definitions 
6. Training Conditions 
7. Employment Conditions 
8. Wages 
9. Parties 

3.—Scope. 
Notwithstanding the provisions of the Food Industry 

(Food Manufacturing or Processing) Award (No. A 20 of 
1990), and the Metal Trades (General) Award 1966 (No. 13 
of 1965) as amended, this order shall apply to employees 
eligible to belong to The Food Preservers' Union of Western 
Australia, Union of Workers or the Metals and Engineering 
Workers' Union—Western Australia, and employed by 
Meadow Lea Foods Ltd in Western Australia. 

4.—Date of Operation. 
This order shall operate from the first pay period 

commencing on or after 4 June 1993. 

5.—Definitions. 
(1) "Training and Skills Program" ("TASK") means 

that Commonwealth program, the objectives of which are 
to assist employment retention and to improve the skills of 
employees who would otherwise be retrenched or who are 
working short time and to improve training levels under- 
taken by industry. 

(2) "TASK employee" means an employee who is 
undergoing training endorsed by a Co-ordination Committee 
as defined and receiving a training wage while engaged in 
those activities. 

(3) "Co-ordination Committee" means that body, made 
up of equal numbers of employer and employee representa- 
tives, which is required to oversee the development and 
implementation of the TASK training plan at the enterprise 
(Meadow Lea Foods Ltd). 

6.—Training Conditions. 
(1) Employees approved to undertake the TASK program 

shall be required to attend the on and off-the-job training 
prescribed in the relevant training plan endorsed by the 
enterprises's Co-ordination Committee. 

(2) An employee participating in the TASK program may 
be directed only to undertake activities under the TASK 
program guidelines. 

(3) The employer shall provide an appropriate level of 
supervision in accordance with the approved training plan. 

7.—Employment Conditions. 
(1) Irrespective of TASK activities, employees continue 

to be full time employees. 
(2) This clause shall not apply to existing apprentices and 

trainees ("ATS"). 
(3) Employees engaged in TASK activities are permitted 

to be absent from work without loss of continuity of 
employment to attend the off-the-job training in accordance 
with the training plan. 

8.—Wages. 
Subject to written agreement of the State Secretary of the 

relevant union party, when engaged in TASK Training, or 
TASK employee's wage entitlements shall be 80% of the 
wages he/she would have received had he/she not been 
engaged in TASK training; provided that agreement to this 
by the State Secretary of the relevant union parties shall not 
be unreasonably withheld. 

9.—Parties. 
The parties to this order are: 

Meadow Lea Foods Ltd 
The Food Preservers' Union of Western Australia, 

Union of Workers 
Metals and Engineering Workers' Union —Western 

Australia 
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No. 21 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 

Western Mining Corporation and Others. 
No. 450 of 1993. 

Gold Mining Engineering and Maintenance Award 
No. 26 of 1947. 

COMMISSIONER J.F. GREGOR. 
25 June 1993. 

Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr L.H. Pilgrim on behalf of Western Mining Corporation 
Limited and Ms A. McNamara on behalf of Kalgoorlie 
Consolidated Gold Mines, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Gold Mining Engineering and Maintenance 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 28th day of May 1993. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Immediately following the 
title Schedule 111—Matters Relating to Implementation of 
June 1992 Classification Structure insert the following new 
schedule: 

Schedule IV—Parties to the Award 
2. Schedule III—Matters Relating to Implementation of 

June 1992 Classification Structure: Immediately following 
this schedule insert the following new schedule: 

Schedule IV—Parties to the Award. 
Union Party to the Award 

Metals and Engineering Workers' Union—Western 
Australian Branch. 
1111 Hay Street, 
WEST PERTH WA 6005 

Employer Parties to the Award 

Western Mining Corporation Limited, 
191 Great Eastern Highway. 
BELMONT WA 6104 

Central Norseman Gold Corporation Ltd, 
PO Box 56. 
NORSEMAN WA 6443 
Hill 50 Gold Mine NL. 
MOUNT MAGNET WA 6338 

Kalgoorlie Consolidated Gold Mines Pty Ltd, 
Boulder Block Road, 
F1MISTON WA 6433 

No. R 7 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
The Authority for the Intellectually Handicapped and 

Others. 
No.'s 297 of 1993 and 298 of 1993. 
COMMISSIONER J.F. GREGOR. 

21 June 1993. 
Interim Order. 

HAVING heard Mr D. Kelly on behalf of the Applicant and 
Mr C. Milner on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under Section 32 of the Industrial Relations Act 1979 hereby 
issues the following interim order, in accordance with the 
attached Schedule, to be known as The Authority for the 
Intellectually Handicapped Interim Order, 1993. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

Schedule. 

This Order shall be known as The Authority for the 
Intellectually Handicapped Interim Order, 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Wages and Conditions 
5. Period of Operation 
6. Workplace Reform 
7. No Reduction 

3.—Area and Scope. 
This Interim Order shall apply to The Authority for the 

Intellectually Handicapped (the Authority), all employees of 
the Authority employed in classifications contained in the 
awards cited in Clause 4.—Wages and Conditions of this 
Order and to the Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch (the Union), throughout the State 
of Western Australia. 

4.—Wages and Conditions. 
The provisions of the Hospital Workers (Government) 

Award No. 21 of 1966 and the Enrolled Nurses and Nursing 
Assistants (Government) Award (No. R 7 of 1978) shall bind 
the employer, the employees and the Union covered by this 
Interim Order mutatis mutandis. 

5.—Period of Operation. 
This Interim Order shall apply for a period of only 12 

months on and from the 4th day of June 1993. 

6.—Workplace Reform. 
During this Interim Order's period of operation the Union 

and the Authority are committed to progressing the 
following: 

(1) Award Restructuring 
(2) Job Redesign 
(3) Career Structures 
(4) Increased Efficiency 

7.—No Reduction. 
No employee shall have a reduction of wages as a result 

of the application of the Interim Order. 
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MEAT INDUSTRY (STATE) AWARD, 1980 
No. R 9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Coles Myer Ltd t/a Coles New World Supermarkets 

and 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch. 

No. 753 of 1991. 

Meat Industry (State) Award, 1980 
No. R 9 of 1979. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

8 July 1993. 

Order. 

HAVING heard Ms R. Dighl on behalf of the Applicants and 
Mr G. Maguire on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Meat Industry (State) Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 2nd day of 
July, 1993. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 

Schedule "B"—Supermarket Meat Employees' Sched- 
ule, Clause 9.—Hours: Delete paragraph (d) of subclause (8) 
of this clause and insert a new paragraph (d) as follows: 

(d) Subject to subclause (5) the employer may vary 
the days upon which an employee is required to 
work ordinary hours and/or the start and finish 
times of each work period, by mutual agreement 
or by giving the employee not less than two weeks 
notice. Such agreements shall be confirmed in 
writing and such notice shall be given in writing, 
unless otherwise agreed between the employer 
and the employee. 

MEAT INDUSTRY (STATE) AWARD, 1980 
No. R 9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Action Food Barns and Others. 
No. 83 of 1992. 

Meat Industry (State) Award, 1980 
No. R 9 of 1979. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
8 July 1993. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Ms R. Dight on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 
2nd day of July, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Schedule "B"—Supermarket Meat Employees' Sched- 
e: 

(a) Clause 2.—Arrangement: On the line immedi- 
ately following the figures and words "17. 
Enterprise Agreements", insert the following: 

18. Trade Union Training Leave 
(b) Clause 17. Enterprise Agreements: Immediately 

following this clause insert a new Clause 18.— 
Trade Union Training Leave as follows: 

18.—Trade Union Training Leave. 
Employees shall be entitled to paid trade union 

training leave in accordance with the provisions 
of this clause. 
(1) Leave is to be confined to workplace union 

delegates or persons who have been elected 
as workplace representatives and who have 
been employed by the employer for a period 
of not less than of six months. 

(2) The employer is to be consulted before the 
nature and content of the particular course to 
be attended is finalised. The courses for 
which leave is granted are those which are 
conducted by the Trade Union Training 
Authority or those approved by that Author- 
ity and on which both the AMIEU and the 
employer agree are relevant to the industry. 

(3) Leave is to be confined to a maximum of 5 
days per year for each employee and is not 
to be cumulative. No employee will be 
required to attend a course on more than three 
days in any one week. Subject to subclause 
(6) employees will attend half day courses if 
requested by the employer. 

(4) (a) The leave shall be granted at ordinary- 
rates of pay in accordance with Clause 
9.—Rates of Wages, for the relevant 
Award classification. Employees shall 
not be paid under this clause if they 
were not ordinarily scheduled to work, 

(b) Leave granted will not incur any addi- 
tional payment to the extend that the 
course attended coincides with any 
other period of paid leave granted 
pursuant to this Award. 
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(c) The employer shall not incur any liabil- 
ity with respect to the cost of travel to 
and from the place where the courses are 
conducted, nor to any accommodation 
and associated costs during such leave, 
or any other cost associated with the 
conducting of the course. 

(5) (a) Applications for leave must be made to 
the employer four weeks before the 
course commences. 

(b) Applications shall be made in writing by 
the Union to the employer and shall 
include the following details: 
— the name of the employee seeking 

leave, 
— the period of time for which leave 

is sought (including daily com- 
mencing and finishing times), 

— the title description and agenda of 
the course or courses to be at- 
tended, 

— the place or places where the said 
course or course will be held, 

(6) The grant of leave is subject to an employer 
being able to make proper staffing arrange- 
ments for the relevant period. Leave may 
only be granted where the employee con- 
cerned can be released for the period of the 
course without unduly affecting in an adverse 
manner the operations of the employer 
concerned. 

(7) In determining the number of nominations, 
each employer may advise the union which 
of the following methods is to be used: 

(a) The Union may nominate one member 
for each fifteen employees of an em- 
ployer under this Schedule provided that 
no more than one member per store is 
nominated in any one year. In determin- 
ing which members are nominated the 
parties agree that only employees in the 
employer's larger stores will be nomi- 
nated. 

OR 
(b) The Union may nominate one member 

in each workplace where five or more 
employees are employed under this 
Schedule provided that the Union and 
the employer may reach agreement as to 
the numbers from each region in any 
year. 

(8) Leave may only be granted where the courses 
to be attended are such as to improved the 
employee's knowledge of industrial relations 
or related issues. 

(9) Employees granted leave pursuant to this 
clause shall, upon request, inform the em- 
ployer after the completion of the course of 
the nature of the course and their observa- 
tions on it. 

(10) On completion of the course the employee 
shall, upon request, provide to the employer 
proof satisfactory to the employer of his or 
her attendance at the course. The employer 
shall not be required to make payment for 
any period of leave granted that is not utilised 
in the attendance at a course unless the 
employee can substantiate that the failure to 
attend the course was due to the taking of 
paid leave otherwise authorised by this 
award. 

STOREMEN (GOVERNMENT) CONSOLIDATED 
AWARD 1979 

(No. 20 of 1969). 
STOREMEN'S RAPID METAL DEVELOPMENTS 

(AUST.) PTY LTD AWARD 1982 
(No. A 44 of 1982). 

THE SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

(No. R 32 of 1976). 
FOODLAND ASSOCIATED LIMITED (WESTERN 

AUSTRALIA) WAREHOUSE AWARD 1982 
(No. A 27 of 1982). 

SUPERMARKETS AND CHAIN STORES (WESTERN 
AUSTRALIA) WAREHOUSE AWARD 1982 

(No. A 26 of 1982). 
LICENSED ESTABLISHMENTS (RETAIL AND 

WHOLESALE) AWARD 1979 
(No. R 23 of 1977). 

WOOL, HIDE AND SKIN STORE EMPLOYEES' 
AWARD No. 8 of 1966 

(No. 8 of 1966). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Premier of Western Australia 
Woolworths (WA) Limited and Others 

No. 342, 344 and 345 of 1993) 
(No. 346, 347 and 348 of 1993) 

(No. 351 of 1993) 
Storemen (Government) Consolidated Award 1979 

(No. 20 of 1969) 
Storemen's Rapid Metal Developments (Aust.) Pty Ltd 

Award 1982 
(No. A 44 of 1982) 

The Shop and Warehouse (Wholesale and Retail Establish- 
ments) State Award 1977 

(No. R 32 of 1976) 
Foodland Associated Limited (Western Australia) Ware- 

house Award 1982 
(No. A 27 of 1982) 

Supermarkets and Chain Stores (Western Australia) Ware- 
house Award 1982 
(No. A 26 of 1982) 

Licensed Establishments (Retail and Wholesale) Award 
1979 

(No. R 23 of 1977) 
Wool, Hide and Skin Store Employees' Award No. 8 of 

1966 
(No. 8 of 1966). 

COMMISSIONER S.A. KENNEDY. 
8 June 1993. 

Reasons for Decision. 
THE COMMISSIONER: These are all applications by The 
Shop, Distributive and Allied Employees' Association of 
Western Australia (hereinafter "the SDA") to have that 
organisation explicitly named as a party to various awards 
of this Commission. The awards are as follows. 
Storemen (Government) Consolidated Award 1979 
Storemen's Rapid Metal Developments (Aust.) Pty Ltd 
Award 1982 
The Shop and Warehouse (Wholesale and Retail Establish- 
ments) State Award 1977 
Foodland Associated Limited (Western Australia) Ware- 
house Award 1982 
Supermarkets and Chain Stores (Western Australia) Ware- 
house Award 1982 



Licensed Establishments (Retail and Wholesale) Award 
1979 

Wool, Hide and Skin Store Employees' Award No. 8 of 
1966 

The applications have been deemed necessary by the SDA 
because of a decision by the Industrial Magistrate that a 
union which was not a named party to an award did not, in 
that case, have standing such as to pursue an enforcement 
of the award's terms and conditions. 

Section 38(1) of the Industrial Relations Act 1979 as 
amended states— 

The parties to proceedings before the Commission 
in which an award is made, other than the Council, the 
Confederation, the Mines and Metals Association and 
the Minister, shall be listed in the award as the named 
parties to the award.The records of the Commission in 
respect of all these awards is relevantly as follows. 

The Storemen's Rapid Metal Developments (Aust.) Pty 
Ltd Award 1982 was issued by the Commission on 30 
November 1982 by way of Application No. A 44 of 1982. 
The West Australian Shop Assistants and Warehouse 
Employees Industrial Union of Workers. Perth was the 
applicant party in the proceedings in that matter. The 
employer party to the award consented to its issue. The 
records of the Commission identify the applicant union 
party's registered name now as The Shop, Distributive and 
Allied Employees' Association of Western Australia. 

The Foodland Associated Limited (Western Australia) 
Warehouse Award 1982 was issued on 1 September 1982 
by consent through Application No. A 27 of 1982. The West 
Australian Shop Assistants and Warehouse Employees 
Industrial Union of Workers, Perth was the applicant party 
in the proceedings in that matter. 

The Supermarkets and Chain Stores (Western Australia) 
Warehouse Award 1982 was issued on 27 July 1982 by way 
of Application No. A 26 of 1982. The Applicant party in the 
proceedings was the West Australian Shop Assistants and 
Warehouse Employees Industrial Union of Workers, Perth. 

The Licensed Establishments (Retail and Wholesale) 
Award 1979 issued in April 1979 out of Application No. R 
23 of 1977. The applicant party to the proceedings was The 
West Australian Shop Assistants and Warehouse Employees 
Industrial Union of Workers, Perth. 

The Shop and Warehouse (Wholesale and Retail Estab- 
lishments) State Award 1977 issued on 2 September 1977 
out of Application No. R 32 of 1976. The record shows that 
the applicant party to the proceedings was the West 
Australian Shop Assistants and Warehouse Employees 
Industrial Union of Workers, Perth. 

The Storemen (Government) Consolidated Award 1979 
issued on 28 August 1970 out of Application No. 20 of 1969. 
I am satisfied that the applicant party to those proceedings 
was the West Australian Shop Assistants and Warehouse 
Employees Industrial Union of Workers, Perth. 

The Wool, Hide and Skin Store Employees' Award No. 8 
of 1966 issued on 12 August 1966 out of Application No. 
8 of 1966. Again I am satisfied that the applicant party in 
proceedings in that matter was the West Australian Shop 
Assistants and Warehouse Employees Industrial Union of 
Workers, Perth. 

Clearly The Shop, Distributive and Allied Employees' 
Association of Western Australia should be a named party 
to these respective awards. That course is not opposed by 
any employer respondent party to any of the awards. 

Orders reflecting this conclusion will now issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Premier of the State of Western Australia and Others 
(No. 342 of 1993) 

Storemen (Government) Consolidated Award 1979 
(No. 20 of 1969). 

COMMISSIONER S.A. KENNEDY. 
8 June 1993. 

Order. 
HAVING heard Mr M. Bishop on behalf of the Applicant 
and Mr S. Majeks on behalf of the Respondents, now 
therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

That the Storemen (Government) Consolidated 
Award 1979 as amended be further varied in accor- 
dance with the following schedule with effect on and 
from the 31st day of May 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

words "Schedule "A" Respondents" in this clause, add the 
following: 

Schedule B—Union Party 
2. Schedule "A" Respondents: Immediately following 

this schedule insert a new schedule as per the following: 
Schedule B—Union Party 

The Union party to this award is The Shop, 
Distributive and Allied Employees' Association of 
Western Australia, 3rd Floor Rear, 22 St George's 
Terrace, Perth WA 6000. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Rapid Metal Developments (Aust.) Pty Ltd 
(No. 344 of 1993) 

Storemen's Rapid Metal Developments (Aust.) Pty Ltd 
Award 1982 

(No. A 44 of 1982). 
COMMISSIONER S.A. KENNEDY. 

8 June 1993. 
Order. 

HAVING heard Mr M. Bishop on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondent, now therefore, 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

That the Storemen's Rapid Metal Developments 
(Aust.) Pty Ltd Award 1982 as amended be further 
varied in accordance with the following schedule with 
effect on and from the 31st day of May 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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Schedule. 

1. Clause 2.—Arrangement: Immediately following the 
words and numerals "31.—Consultative Procedure" in this 
clause, add the following: 

Schedule A—Union Party 

2. Clause 31.—Consultative Procedure: Immediately 
following this clause insert a new schedule as per the 
following: 

Schedule A—Union Party 

The Union party to this award is The Shop, 
Distributive and Allied Employees' Association of 
Western Australia. 3rd Floor Rear. 22 St George's 
Terrace. Perth WA 6000. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Foodland Associated Limited 
(No. 346 of 1993) 

Foodland Associated Limited (Western Australia) Ware- 
house Award 1982 

(No. A 27 of 1982). 
COMMISSIONER S.A. KENNEDY. 

8 June 1993. 
Order. 

HAVING heard Mr M. Bishop on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondent, now therefore, 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

That the Foodland Associated Limited (Western 
Australia) Warehouse Award 1982 as amended be 
further varied in accordance with the following 
schedule with effect on and from the 31st day of May 
1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

and 

Myer Stores Ltd and Others 
(No. 345 of 1993) 

The Shop and Warehouse (Wholesale and Retail Establish- 
ments) State Award 1977 

(No. R 32 of 1976). 

COMMISSIONER S.A. KENNEDY. 

8 June 1993. 
Order. 

HAVING heard Mr M. Bishop on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondents, now 
therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

That the The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 as amended 
be further varied in accordance with the following 
schedule with effect on and from the 31st day of May 
1993. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Immediately following 
"Schedule "C" in this clause, add the following: 

Schedule D—Union Party 

2. Schedule "C": Immediately following this schedule 
insert a new schedule as per the following: 

Schedule D—Union Party 

The Union party to this award is The Shop, 
Distributive and Allied Employees' Association of 
Western Australia. 3rd Floor Rear, 22 St George's 
Terrace, Perth WA 6000. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

numerals and words 46.—Structural Efficiency Provisions 
delete the word "Respondent" and insert in lieu thereof: 

Schedule A—Union Party 
2. Clause 46.—Structural Efficiency Provisions: Immedi- 

ately following this clause insert a new schedule as per the 
following: 

Schedule A—Union Party 
The Union party to this award is The Shop, 

Distributive and Allied Employees' Association of 
Western Australia, 3rd Floor Rear, 22 St George's 
Terrace, Perth WA 6000. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Coles Myer Limited and Another 
(No. 347 of 1993) 

Supermarkets and Chain Stores (Western Australia) Ware- 
house Award 1982 

(No. A 26 of 1982). 
COMMISSIONER S.A. KENNEDY. 

8 June 1993. 
Order. 

HAVING heard Mr M. Bishop on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondents, now 
therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

That the Supermarkets and Chain Stores (Western 
Australia) Warehouse Award 1982 as amended be 
further varied in accordance with the following 
schedule with effect on and from the 31st day of May 
1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



Schedule. 

1. Clause 2.—Arrangement: Immediately following the 
words and numerals "45.—Consultative Procedures" in 
this clause, add the following: 

Schedule A—Union Party 

2. Clause 45.—Consultative Procedures: Immediately 
following this clause insert a new schedule as per the 
following: 

Schedule A—Union Party 

The Union party to this award is The Shop, 
Distributive and Allied Employees' Association of 
Western Australia, 3rd Floor Rear, 22 St George's 
Terrace, Perth WA 6000. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 

Bums Philp and Co. and Others 
(No. 348 of 1993) 

Licensed Establishments (Retail and Wholesale) Award 
1979 

(No. R 23 of 1977). 

COMMISSIONER S.A. KENNEDY. 

8 June 1993. 
Order. 

HAVING heard Mr M. Bishop on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondents, now 
therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

That the Licensed Establishments (Retail and 
Wholesale) Award 1979 as amended be further varied 
in accordance with the following schedule with effect 
on and from the 31st day of May 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Albany Woolstores Pty Ltd and Others 
(No. 351 of 1993) 

Wool, Hide and Skin Store Employees' Award 
(No. 8 of 1966). 

COMMISSIONER S.A. KENNEDY. 
8 June 1993. 

Order. 
HAVING heard Mr M. Bishop on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondents, now 
therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

That the Wool Hide and Skin Store Employees' 
Award No. 8 of 1966 as amended be further varied in 
accordance with the following schedule with effect on 
and from the 31st day of May 1993. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the words "Schedule 

of Respondents" in this clause and insert the following in 
lieu thereof: 

Schedule A—Employer Respondents 
Schedule B—Union Party 

2. Schedule of Respondents: Delete the heading of this 
schedule and insert in lieu thereof the following: 

Schedule A—Employer Respondents 
3. Schedule A—Employer Respondents: Immediately 

following this schedule insert a new schedule as per the 
following: 

Schedule B—Union Party 
The Union party to this award is The Shop, 

Distributive and Allied Employees' Association of 
Western Australia, 3rd Floor Rear, 22 St George's 
Terrace, Perth WA 6000. 

Schedule. 

1. Clause 2.—Arrangement: Immediately following the 
words "Schedule "A" Respondents" in this clause insert 
the following: 

Schedule B—Union Party 

2. Schedule "A" Respondents: Immediately following 
this schedule insert a new schedule as per the following: 

Schedule B—Union Party 

The Union party to this award is The Shop, 
Distributive and Allied Employees' Association of 
Western Australia. 3rd Floor Rear. 22 St George's 
Terrace, Perth WA 6000. 

STOREMEN (GOVERNMENT) CONSOLIDATED 
AWARD 1979 

No. 20 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Premier of the State of Western Australia and Others 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 762 of 1993. 
Storemen (Government) Consolidated Award 1979 

No. 20 of 1969. 
COMMISSIONER S.A. KENNEDY. 

12 July 1993. 
Order. 

HAVING heard Ms M. Rogers appearing by standing 
warrant on behalf of the Premier of the State of Western 
Australia and other applicants and Mr W. Johnston on behalf 
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of The Shop, Distributive and Allied Employees' Associa- 
tion of Western Australia, now therefore I the undersigned 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, and by consent, do hereby order— 

That the Storemen (Government) Consolidated 
Award 1979 as amended be further varied in accor- 
dance with the following Schedule with effect on and 
from the 9th day of July 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete "Schedule "A" 

Respondents" in this Clause and insert in lieu thereof the 
following: 

Schedule A—Respondents 
2. Schedule "A" Respondents: Delete this Schedule and 

insert in lieu thereof the following: 
Schedule A—Respondents. 

The Premier of the State of Western Australia 
197 St. Georges Terrace 
PERTH WA 6000 
The Treasurer of the State of Western Australia 
197 St. Georges Terrace 
PERTH WA 6000 
The Minister for Primary Industry 
221 St. Georges Terrace 
PERTH WA 6000 
The Minister for Mines 
197 St. Georges Terrace 
PERTH WA 6000 
The Minister for Environment 
Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 
The Minister for Works 
Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 
The West Australian Meat Commission 
Robb Jetty Abbatoir 
ROBB JETTY WA 6163 
The Library Board of Western Australia 
Alexander Library Building 
Perth Cultural Centre 
PERTH WA 6000 
The Agricultural Protection Board 
Baron-Hay Court 
SOUTH PERTH WA 6151 
The Fremantle Port Authority 

1 Cliff Street 
FREMANTLE WA 6160 
The State Shipping Service 
Port Beach Road 
NORTH FREMANTLE WA 6160 
Curtin University of Technology 
Kent Street 
BENTLEY WA 6102 
The University of Western Australia 
Mounts Bay Road 
CRAWLEY WA 6009 
The Minister for Education 
214 St. Georges Terrace 
PERTH WA 6000 
The Minister for Housing 
32 St. Georges Terrace 
PERTH WA 6000 

No. A 9 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Newcrest Mining Limited 
and 

Metals and Engineering Workers' 
Union—Western Australia and Others 

No. 372 of 1993 
Telfer Gold Mine (Production and 

Maintenance Employees') Award 1987 
No. A 9 of 1987. 

COMMISSIONER J.F. GREGOR. 
21 June 1993. 

Order. 
HAVING heard Mr B.D. Williams on behalf of the 
Applicant and Mr F. Logan on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Telfer Gold Mine (Production and Mainte- 
nance Employees') Award 1987 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 1st day of 
June 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

2A.—State Wage Case Principles—September 1989. 
2. Clause 2A.—State Wage Case Principles—September 

1989: Delete this clause. 
3. Clause 28.—Definitions: Delete subclauses (6), (7), (8) 

and (9) of this clause and insert in lieu thereof the following: 
(6) "Metal Tradesperson—Level 1" shall mean an 

employee who is employed as a Metal Tradesper- 
son who is capable of performing all work covered 
in the relevant current W.A. Trades syllabus for 
the trade and does perform all the work that is 
required of him/her within that trade. 

(7) "Metal Tradesperson—Level 2" shall mean a 
Metal Tradesperson Level 1 who in addition has 
completed the relevant training outlined in the 
documentation presented to the Commission on 1 
June 1993 and as recorded in the Commission's 
file No. 372 of 1993. 

(8) "Metal Tradesperson—Level 3" shall mean a 
Metal Tradesperson Level 2 who in addition has 
completed the relevant training outlined in the 
documentation presented to the Commission on 1 
June 1993 and as recorded in the Commission's 
file No. 372 of 1993. 

(9) "Metal Tradesperson—Level 4" shall mean a 
Metal Tradesperson Level 3 who in addition has 
completed the relevant training outlined in the 
documentation presented to the Commission on 1 
June 1993 and as recorded in the Commission's 
file No. 372 of 1993. 
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TRANSPORT WORKERS' (EASTERN GOLDFIELDS 
TRANSPORT BOARD) AWARD 

No. R 23 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Between: 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 

Applicant 
and 

Eastern Goldfields Transport Board 

Respondent 

Order. 

HAVING heard Mr J.J. O'Connor on behalf of the 
Applicant. Mr D.M. Jones on behalf of the Respondent and 
Mr B.P. McCarthy intervening on behalf of the Confedera- 
tion of Western Australian Industry (Inc.), and by consent, 
the Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Arbitration Act 1979 
hereby orders— 

That the Transport Workers' (Eastern Goldfields 
Transport Board) Award No. 23 of 1976 be varied in 
accordance with the following schedule and that such 
variation shall have effect as from the beginning of the 
first pay period commencing on or after the date hereof. 

Dated at Perth this 9th day of June 1983. 
By the Commission in Court Session 

(Sgd.) D. CORT. 
Senior Commissioner. 

TRANSPORT WORKERS (EASTERN GOLDFIELDS 
TRANSPORT BOARD) AWARD 

No. R23 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Commission Act 1979. 

S.40—Award Variation. 

Transport Workers' Union of Australia 
Industrial Union of Workers, 
Western Australian Branch 

and 
Eastern Goldfields Transport Board. 

No. 370 of 1989. 

Transport Workers (Eastern Goldfields 
Transport Board). 
No. R23 of 1976. 

COMMISSIONER C.B. PARKS. 

4 April 1989. 

Order. 
HAVING heard Mr R.W. Handmer of behalf of the 
applicant and Ms S.F. McGurk on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Transport Workers (Eastern Goldfields 
Transport Board) Award No. R23 of 1976 be amended 
in accordance with the attached schedule on and from 
the date of this Order. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

Schedule. 

Delete Clause 34.—Wages and insert in lieu— 
34.—Wages. 

' • Adult Omnibus Drivers: $ 
First year of service 294.90 
Second year of service 298.80 
Third year of service 302.20 

2. Leading Hands shall be paid at the rate exceeding 
the highest rate of workers he supervises by an 
amount of $12.10 per week. 

Schedule. 
1. Clause 7.—Meals: Delete Subclause (3) of this clause 

and insert in lieu— 

(3) Subject to the provisions of subclause (4) of this 
clause, a worker required to work overtime for 
more than two hours shall be supplied with a meal 
and if owing to the amount of overtime worked, 
a second or subsequent meal is required, he shall 
be supplied with each such meal by the employer 
or be paid $3.80 for each meal so required. 

2. Clause 13.—Private Hire: Delete Subclause (3) of this 
clause and insert in lieu— 

(3) All meals shall be paid at $5.30 per meal and all 
accommodation and expenses shall be paid by the 
Board. 
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AWARDS/AGREEMENTS— 
application for variation of- 

No variation resulting— 

No. A 6 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Another 

and 
Western Australian Fire Brigades Board. 

No. 451A of 1991. 
Fire Brigade Employees (Workshop) Award 1983 

No. A 6 of 1981. 
COMMISSIONER S.A. KENNEDY. 

6 July 1993. 
Order. 

WHEREAS this matter was divided from Application 451 
of 1991 on 22 September, 1992; and 

Whereas the divided matter is an application to vary the 
Award to insert a Standby Allowance; and 

Whereas the matter is outstanding; and 
Whereas no party has sought to pursue the matter further; 

and 
Whereas the Applicants were advised by way of a letter 

dated 11 June 1993 that the Commission intended to finalise 
this matter; and 

Whereas no party has sought to be heard on that intention; 
Now therefore, I the undersigned, pursuant to the powers 

conferred under the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is discontinued. 
(Sgd.) S.A. KENNEDY, 

[L.S.I Commissioner. 

FRUIT AND PRODUCE MARKET EMPLOYEES 
AWARD 

No. 50 of 1955. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Berryman and Langley and Others. 

No. 2446 of 1989. 
COMMISSIONER O.K. SALMON. 

22 June 1993. 
Order. 

WHEREAS this application was allocated to me on 
3 October 1989; and 

Whereas the applicant has not asked that a date be fixed 
for the hearing and determination of the matter; and 

Whereas on 14 April 1993 the applicant was requested to 
consider its wishes with respect to the matter and to advise 
me accordingly; 

And whereas I have not been so advised; 
Now therefore I order that the matter be discontinued. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

No. 2 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (WA Branch) 

Water Authority of WA and Others. 
No. 903 of 1991. 

COMMISSIONER O.K. SALMON. 
22 June 1993. 

WHEREAS this application was allocated to me on 10 July 
1991; and 

Whereas the applicant has not asked that a date be fixed 
for the hearing and determination of the matter; and 

Whereas on 14 April 1993 the applicant was requested to 
consider its wishes with respect to the matter and to advise 
me accordingly; 

And whereas I have not been so advised; 
Now therefore I order that the matter be discontinued. 

(Sgd.) O.K. SALMON, 
[L.S.1 Commissioner. 

RETAIL FOOD ESTABLISHMENTS EMPLOYEES 
AGREEMENT 1992 
No. AG 15 of 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

Amalgamated Food and Poultry Pty Ltd Inc in WA t/a Red 
Rooster Foods and Others. 

No. 350 of 1993. 

COMMISSIONER S.A. KENNEDY. 
3 June 1993. 

WHEREAS The Shop, Distributive and Allied Employees' 
Association of Western Australia formally sought to 
withdraw this application on 31 May 1993; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 



RETAIL FOOD SERVICES EMPLOYEES 
AGREEMENT 1991 
No. AG 10 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Myer Stores Limited and Others. 

No. 349 of 1993. 

COMMISSIONER S.A. KENNEDY. 
3 June 1993. 

Order. 
WHEREAS this is an application for The Shop, Distributive 
and Allied Employees' Association of Western Australia to 
be named as a party to the Retail Food Services Employees' 
Agreement 1991 in accordance with Section 38(1) of the 
Act; and 

Whereas the record in the Commission shows that party 
is already a named Respondent to the Agreement; and 

Whereas the Applicant now seeks leave to withdraw its 
application; 

Now therefore, I, the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

THE SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R 32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Stammers Supermarkets and Others 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia and Others. 

No. 2010 of 1990. 

COMMISSIONER O.K. SALMON. 
22 June 1993. 

Order. 
WHEREAS this application was allocated to me on 
3 September 1990; and 

Whereas the applicant has not asked that a date be fixed 
for the hearing and determination of the matter; and 

Whereas on 14 April 1993 the applicant was requested to 
consider its wishes with respect to the matter and to advise 
me accordingly; 

And whereas I have not been so advised; 
Now therefore I order that the matter be discontinued. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

SHARK BAY SALT AND GYPSUM (PRODUCTION 
AND PROCESSING) USELESS LOOP AWARD 1989 

No. A 15 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS AWARD 

No. A 1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers—Western Australian Branch 

Shark Bay Salt Joint Venture. 
No. 1970 of 1990. 

COMMISSIONER J.F. GREGOR. 
5 July 1993. 

State Energy Commission of Western Australia and Others. 
No. 1610 of 1990. 

COMMISSIONER O.K. SALMON. 
22 June 1993. 

WHEREAS this application was lodged at the Western 
Australian Industrial Relations Commission on the 26th of 
November 1990; and 

Whereas the matter was listed for hearing on the 8th of 
June 1993 conjointly with Application No. 491 of 1990 
(R2); and 

Whereas during the hearing it became clear that the 
purposes of this application were subsumed by Application 
No. 491 of 1990 (R2); 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, and by 
consent, hereby orders:— 

That this application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WHEREAS this application was allocated to me on 
15 November 1990; and 

Whereas the applicant has not asked that a date be fixed 
for the hearing and determination of the matter; and 

Whereas on 14 April 1993 the applicant was requested to 
consider its wishes with respect to the matter and to advise 
me accordingly; 

And whereas I have not been so advised; 
Now therefore I order that the matter be discontinued. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Application No. A 5 of 1993. 

APPLICATION FOR AN AWARD ENTITLED "THE 
BREWING INDUSTRY AWARD". 

NOTICE is given that an application has been made to the 
Commission by The Breweries and Bottleyards Employees 
Industrial Union of Workers of Western Australia under the 
Industrial Relations Act 1979 for the above Award. 

This Award replaces the Brewing Industry and Malting 
Industry Award 1989 No. A 33 of 1982 so far as it applies 
to the brewing industry in Western Australia. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

2.—Scope. 
The provisions of this award shall apply to the 

respondents named in the Schedule attached to this 
award and the workers employed by the said respon- 
dents in the classifications contained in each Part of this 
award. 

5.—Area. 
This award shall have effect over the State of 

Western Australia. 

Schedule "A". 
Wage Rates and Allowances. 

Classifications: 
(a) Transport: 

(i) Leading Hand Driver 
(ii) Driver of a Semi-Trailer with a capacity of 

15-25 tonnes 
(iii) Driver of a Tandem/Semi-Trailer with a 

capacity of 9-15 tonnes 
(iv) Driver of a vehicle with a carrying capacity 

of 5-9 tonnes 
(v) Driver of a vehicle other than cars with a 

carrying capacity up to 5 tonnes 
(vi) Car Driver other than Executive Driver 

(vii) Executive Driver 
(viii) Leading Hand Fork Lift Driver 

(ix) Fork Lift Driver 
(x) Front End Loader Driver 

(xi) Tractor Driver 
(xii) Shunter Tractor Driver 

(b) Sales Service Department: 
(i) Sales Service Technician Grade 1 

(ii) Sales Service Technician Grade 2 
(c) Cellars and Brewhouse: 

(i) Cellars/Brewhouse Operator 
(ii) Auto Jet Filter Operator 

(iii) Plate Evaporative/Filter Operator 
(d) Bottling and Kegging: 

(i) Leading Hand 
(ii) Filler Operator 

(iii) Labeller Operator 
(iv) Packer Operator 
(v) Palletiser Operator 

(vi) Greaser 
(vii) Flash Pasteuriser Operator 

(viii) Depalletiser Operator 
(ix) Bottle Washer Operator Infeed 
(x) Bottle Washer Operator Discharge 

(e) Miscellaneous: 
(i) Tallyperson at Rail 

(ii) Storeperson 
(iii) Waste Water Treatment Plant Operator 

(f) All other adult employees employed in or about 
a Brewery, Bottling Works or Bottleyard. 

Schedule "B". 
Parties 

The Breweries and Bottleyards Employees* Indus- 
trial Union of Workers of Western Australia 

Swan Brewery Co. Ltd 
A copy of the proposed Award may be inspected at my 

office at 815 Hay Street, Perth. 
J. CARRIGG, 

Registrar. 
23 June 1993. 

Application No. A 6 of 1993. 
APPLICATION FOR AN AWARD ENTITLED "THE 

MALTING INDUSTRY AWARD". 
NOTICE is given that an application has been made to the 
Commission by The Breweries and Bottleyards Employees 
Industrial Union of Workers of Western Australia under the 
Industrial Relations Act 1979 for the above Award. 

This Award replaces the Brewing Industry and Malting 
Industry Award 1989 No. A 33 of 1982 so far as it applies 
to the malting industry in Western Australia. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

2.—Scope. 
The provisions of this award shall apply to the 

respondents named in the Schedule attached to this 
award and the workers employed by the said respon- 
dents in the classifications contained in each Part of this 
award. 

5.—Area. 
This award shall have effect over the State of 

Western Australia. 

Schedule A—Parties. 
Joe White Malting Ltd (Union Malting, Perth) 
Kirin Australia Pty Ltd 
The Breweries and Bottleyards Employees' Indus- 

trial Union of Workers of Western Australia 

Schedule B—Rates of Pay and Allowances. 
(1) (a) Joe White Mailings Ltd (Union Mailings, 

Perth) 
(i) Maltster 

(ii) Senior Maltster 
(iii) Leading Hand 

(b) Kirin Australia Pty Ltd 
(i) Malt Production Operator Level 1 

(ii) Malt Production Operator Level 2 
(iii) Malt Production Operator Level 3 
(iv) Malt Production Operator Level 4 
(v) Malt Production Operator Level 5 

(vi) Malt Production Operator Level 6 
A copy of the proposed Award may be inspected at my 

office at 815 Hay Street, Perth. 
J. CARRIGG, 

Registrar. 
23 June 1993. 
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Application No. A 7 of 1993. 

APPLICATION FOR AN AWARD ENTITLED 
"MASTERS AND DECKHANDS (PASSENGER 

FERRIES. LAUNCHES AND BARGES) (FREMANTLE 
LAUNCH AND TUG COMPANY PTY LTD) AWARD 

1993". 
NOTICE is given that an application has been made to the 
Commission by Fremantle Launch and Hig Company Pty 
Ltd under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply to Masters and Deckhands 

employed on or about passenger ferries, launches, 
barges or other vessels not otherwise covered by the 
provisions of an award, operated by the respondent. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARR1GG, 
Registrar. 

25 June 1993. 

Application No. A 4 of 1993. 

APPLICATION FOR AN AWARD ENTITLED 
"METALS AND ENGINEERING RAPID METAL 

DEVELOPMENTS (AUST) PTY LTD AWARD 1993". 
NOTICE is given that an application has been made to the 
Commission by the Metals and Engineering Workers 
Union—Western Australia under the Industrial Relations 
Act 1979 for the above Award. 

This Award replaces the Metal Trades (General) Award 
1966 No. 13 of 1965 in part and the Storemen's Rapid Metal 
Developments (Aust) Pty Ltd Award 1982 No. A 44 of 1982. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply to employees in the callings 

listed herein who are employed at the Western 
Australian premises of Rapid Metal Developments 
(Aust) Pty Ltd and to this extent shall replace the Metal 
Trades (General) Award 1966 No. 13 of 1965 and the 
Storemen's Rapid Metal Developments (Aust) Pty Ltd 
Award 1982 No. A44 of 1982. 

22.—Wages. 

The callings listed herein are:— 

Engineering Production Employee Level II 
Engineering Production Employee Level III 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARR1GG, 
Registrar. 

23 June 1993. 

1845 

PUBLIC SERVICE 

ARBITRATOR— 
Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission. 
No. PSA CR 60 of 1992. 

COMMISSIONER G.L. FIELDING. 
30 June 1993. 

Reasons for Decision. 
THE COMMISSIONER: On 24 November last the Appli- 
cant made application to the Commission for a compulsory 
conference to be held before the Commission constituted by 
a Public Service Arbitrator concerning the decision of the 
Respondent not to renew or extend the contract of a Miss 
S. Archer. It is common ground that Miss Archer was 
employed in the Department of Productivity and Labour 
Relations as a Level 5 officer under a contract for a period 
of three years, ending on 1 November 1992. It is also 
common ground that she was employed under, and her 
conditions of employment governed by, the provisions of the 
Public Service Act 1978. In or about March 1992, Miss 
Archer sought to be made a permanent officer in the State 
Public Service, apparently in accordance with the guidelines 
set out in a Circular to Chief Executive Officers 2/1992. The 
Respondent rejected her request on the ground that she did 
not satisfy the guidelines outlined in that Circular. More 
particularly, it alleged that Miss Archer did not satisfy the 
requirement that she be subject to "a current satisfactory 
Staff Assessment Report". It seems that the Chief Executive 
Officer of the Department of Productivity and Labour 
Relations considered that she was not performing at the 
standard required of a Level 5 officer, although that is 
something which Miss Archer seemingly disputes. 

In October Miss Archer was charged with misconduct 
under the Public Service Act and the Respondent purported 
to dismiss her from its employ effective from the end of that 
month. However, on 16 November, after Miss Archer had 
lodged a Notice of Appeal to the Public Service Appeal 
Board, the Respondent withdrew its allegation of miscon- 
duct and paid her the benefits under her contract as if she 
had not been dismissed. At the same time the Respondent 
advised her that it was inappropriate that she be offered 
"any further contract or any extension of your existing 
contract". 

On 24 November the Applicant made application for a 
conference before a Public Service Arbitrator to discuss the 
matter. Apparently no agreement was reached and on or 
about 18 May the matter was referred for hearing and 
determination by the Arbitrator, Negus C., purportedly 
pursuant to s.44 of the Industrial Relations Act 1979, on the 
authority of S.80E of the Act. The Memorandum of Matters 
for Hearing and Determination indicated that the Applicant 
alleged that the Respondent's "decision not to grant 
permanency" to Miss Archer was ' 'harsh and unfair" and 
that the Applicant sought "an order that she be appointed 
as a permanent officer under the terms of the Public Service 
Act at a classification of Level 5". 

The Respondent contends that the matter before the 
Commission is not an industrial matter because, as the term 
of Miss Archer's contract had expired by the time 
proceedings were instituted before the Commission, there 
was therefore no longer an employment relationship for the 
Commission to make permanent. The Respondent concedes 
that, in the case of an employee dismissed from his 
employment, the Commission is empowered to order 
reinstatement, but submits that on this occasion there is 
nothing to reinstate Miss Archer into, since her contract of 
employment has expired by the effluxion of time. The 
Respondent also argues that the Public Service Commis- 
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sioner, pursuant to s. 14(3) of the Public Service Act, alone 
has power to appoint public servants and that it is not the 
function of the Commission to engage in that activity. 

Faced with that objection, the Applicant sought, and was 
granted, leave to amend the Memorandum to substitute an 
allegation that "the Respondent's decision to terminate the 
employment of Miss Archer is harsh and unfair" for the 
allegation that the refusal to grant permanency was harsh 
and unfair. In all other respects, the Memorandum remains 
in its original form. The Applicant contends that by refusing 
to grant Miss Archer permanent status, the Respondent 
effectively terminated her employment. It is said that, in 
effect, the Respondent gave her notice that she would be 
dismissed with effect from on or about 1 November when 
her contract expired. 

It is common ground that if the Public Service Arbitrator 
has jurisdiction to deal with this matter, it is under and by 
virtue of S.80E of the Industrial Relations Act 1979. That 
section gives the Arbitrator exclusive jurisdiction to enquire 
into and deal with any industrial matter relating to a 
Government officer. For these purposes, an industrial matter 
is defined by s.7 of the Act to mean "any matter affecting 
or relating to the work, privileges, rights, or duties of 
employers or employees in any industry or of any employer 
or employee therein and without limiting the generality of 
that meaning" includes, amongst other things, in paragraph 
(c) of the definition "the dismissal of or refusal to employ 
any person or class of persons" in any industry. The import 
of that paragraph was recently considered by the Industrial 
Appeal Court in Coles Myer Ltd trading as Coles 
Supermarket v. Coppin and Others (Appeals 3, 4 and 5 of 
1993—9 June 1993). The Court concluded that paragraph 
(c) should be read in the context of the opening words of the 
definition and be "thereby limited ... to an existing or 
prospective continuing relationship of employer and em- 
ployee". However, the Court acknowledged that an exten- 
sion and the only extension of this is where an industrial 
dispute is resolved by orders directing re-employment of a 
dismissed employee. The Court held that "(a)bsent any 
industrial dispute and the claim to reinstate a dismissed 
employer (sic) the Commission does not have jurisdiction 
to deal with the common law contract between an 
ex-employer and his ex-employee". 

Although read literally, the decision in that case might be 
taken as denying the Commission authority to entertain a 
claim for re-employment by an ex-employee whose employ- 
ment ended other than by dismissal, but I do not consider 
it should be interpreted in that way. The reasons outlined in 
that case for including claims by dismissed employees 
within the scope of an "industrial matter" apply with equal 
force to claims for re-employment by ex-employees whose 
employment was terminated other than by dismissal. The 
provisions of paragraph (c) of the definition to which the 
Court referred in the Coles Supermarket Case (supra) are not 
confined to matters concerning dismissal, but also include 
matters relating to the refusal to employ persons. Clearly the 
legislation must have intended that the "refusal to employ" 
a person encompassed more than the dismissal of an 
employee. As a consequence, a claim for re-employment by 
an ex-employee whose employment ended other than by 
dismissal should be seen as falling within the scope of the 
definition of "industrial matter" in paragraph (c). Such a 
conclusion is consistent with the decision of the Court in 
The Board of Management, Princess Margaret Hospital for 
Children v. The Hospital Salaried Officers Association of 
Western Australia (Union of Workers) (1975) 55 WA1G 543 
at 545. In dealing with essentially the same provision under 
the Industrial Arbitration Act 1912, Burt J. observed in that 
case that where "there has been a refusal to employ a person 
that refusal is an industrial matter clearly within paragraph 
(c) of the definition". It is axiomatic that a person who has 
been refused employment, as distinct from re-employment, 
must be a person who is not an employee. Furthermore, Burt 
J. concluded that the dismissal or refusal to employ a person 
falls within the scope of the general words of the definition 
of "industrial matter" as being "a matter affecting or 
relating to the work, privileges, rights and duties of 
employers or workers in any industry". There is no logical 

reason why an ex-employee should in this respect be treated 
any differently to a person who has never been an employee 
(see also: Cliffs Western Australian Mining Co. Pty Ltd v. 
The Association of Architects, Engineers. Surveyors and 
Draughtsmen of Australia, Union of Workers, Western 
Australian Division (1978) 68 WAIG 486; and see also: The 
Federated Miscellaneous Workers Union of Australia, 
Hospital, Service & Miscellaneous, W.A. Branch v. Aunty 
Joan's Child Care Centre (1990) 70 WAIG 2126,2129). The 
same interpretation was placed on a similar definition of 
"industrial matter" under section 5(1 )(c) of the Industrial 
Arbitration Act 1940 (NSW) by the Full Industrial Court of 
New South Wales in Terrigal Memorial Country Club Ltd 
v. The Federated Liquor and Allied Industries Employees' 
Union of Australia (NSW Branch) (1993) AILR 61. The Full 
Court held that the New South Wales Industrial Relations 
Commission was empowered, in dealing with an industrial 
matter, to require an employer to take into his employment 
a person who was not then employed by the employer or 
who in fact might never have been so employed. 

In my opinion therefore, if it can be established that Miss 
Archer was dismissed or refused employment by the 
Respondent, the Commission would be entitled to entertain 
a claim for an order that she be re-employed as, in effect, 
the Applicant now seeks, notwithstanding that she was not 
an employee at the time the proceedings were instituted. 

As presently advised, I cannot see how it can in any way 
properly be said that Miss Archer's employment was 
terminated by the Respondent and therefore how the 
termination could be said to be harsh and unfair. The decided 
authorities in this jurisdiction, and in other places where 
there is a similar jurisdiction, make it abundantly clear that 
the refusal to extend a contract of employment beyond the 
expressed date is not a dismissal and that it is inappropriate 
to refer to a termination of employment by reason of the 
effluxion of time as a dismissal (see for example: 
Westheafer v. Marriage Guidance Council of WA (1985) 65 
WAIG 2311; Bellamy v. Public Service Board (1986) 66 
WAIG 1579, 1582; New South Wales Public Medical 
Officers Association v. Prince Henry Hospital and Others 
(Re Eikens) (No. 1) (1978) AR NSW 259; Richards v. Port 
Lincoln Aboriginal Organisation (1991) 58 SAIR 61; 
Orange City Bowling Club Ltd v. The Federated Liquor and 
Allied Industry Employees Union of Australia, New South 
Wales Branch (1979) AR (NSW) 90; The Labor Party v. 
Oakley (1987) IRLR 79; Stewart v. Craig Shipping Co. Ltd 
(1979) ICR 713). Furthermore, in Metropolitan (Perth) 
Passenger Transport Trust v. Gersdorf (1981) 61 WAIG 611 
Smith J. appears to have accepted the Shorter Oxford 
Dictionary meaning of the concept of dismissal, that is, "to 
send away or remove from office, employment or position". 
That simply does not happen where a contract of employ- 
ment is written so as to expire at a given time. 

On the admitted facts in this case, it is impossible to 
conclude that Miss Archer was dismissed, let alone unfairly 
dismissed. It is clear, on the evidence thus far, that the 
Respondent did not take any steps to terminate her 
employment, other than those which are not the subject of 
these proceedings, but simply declined to offer her any 
further contract or any extension to her existing contract. 
The fact that the Respondent may have not acted to prevent 
her contract from expiring on the due date by giving her 
status as a permanent public servant, and thus an indefinite 
contract, does not mean it acted to terminate her contract. 
To do nothing to prevent a contract of employment from 
taking its course is not, as the Applicant seems to suggest, 
the same as taking steps to bring it to an end. 

It seems to me that there has never been any doubt in the 
minds of the parties that the real issue between them was 
whether Miss Archer ought to have been employed or 
re-employed as a permanent public servant, which I take to 
mean employed on an indefinite basis. But the Memoran- 
dum of Matters for Hearing and Determination no longer 
reflects that. In those circumstances and having regard to the 
nature of the dispute between the parties, as it was originally 
identified to the Commission, and also having regard to the 
provisions of s.26 of the Industrial Relations Act 1979, I 
would be inclined to view favourably a request to further 
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amend the Memorandum to more accurately reflect the 
dispute between the parties than now appears to be the case, 
subject of course to what the parties have to say regarding 
any further change in the Memorandum. 

The Respondent's claim that the Public Service Commis- 
sion alone has the authority to employ or re-employ persons 
in the Public Service is undoubtedly correct, but as the 
provisions of section 3 of the Public Service Act make clear, 
that does not prevent the Industrial Relations Commission 
from ordering the Public Service Commission to re-employ 
a person under the Act if, in the opinion of the Industrial 
Relations Commission, the merits of the case so dictate. Of 
course, the onus of establishing such a case rests with the 
Applicant. 

If, as 1 am satisfied was the case. Miss Archer was not 
dismissed from her employment by the Respondent, it is not 
necessary to consider the question of whether the Commis- 
sion constituted by a Public Service Arbitrator has jurisdic- 
tion to enquire into an alleged unfair dismissal in addition 
to the authority given to the Commission constituted by a 
Public Service Appeal Board in that regard under section 
801(1 )(c) of the Industrial Relations Act 1979. 

Appearances: Mr M. Cuomo (of Counsel) on behalf of the 
Applicant. 

Mr R.L. Hooker (of Counsel) on behalf of the Respon- 
dent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Public Service Commission. 

No. PSA CR 13 of 1993. 

COMMISSIONER G.L. FIELDING. 

24 June 1993. 
Order. 

HAVING heard Mr E.P. Rea on behalf of the Applicant and 
Mr R.L. Hooker (of Counsel) on behalf of the Respondent, 
the Commission, constituted by the Public Service Arbitra- 
tor, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

INDUSTRIAL MAGISTRATE— 

Complaints before— 

IN THE INDUSTRIAL MAGISTRATES COURT 
HELD AT PERTH 

WESTERN AUSTRALIA. 
No. 36 of 1993. 

Heard: 2 June 1993. 
Delivered: 9 June 1993. 

Between: 
The Federated Miscellaneous Workers Union of Australia, 

WA Branch, Complainant 
and 

St. John Ambulance Australia, WA Ambulance Service Inc., 
Defendant. 

Mr D. Kelly appeared for the complainant. 
Mr P. Brunner appeared for the defendant. 

Reasons for Decision. 
Mr I.G. Brown S.M. 
In this matter the complainant union ("the union") alleges 
that between 21 October 1992 and 17 November 1992 the 
St. John Ambulance Australia WA Ambulance Service 
Incorporated, being a party bound by the Ambulance Service 
Employees' Award 1969 (no. 50 of 1968) committed a 
breach of the award when it denied compassionate leave to 
Mr M. Van Luyn for the period 22-25 October 1992. 

The complaint was made on 11 February 1993 and after 
a first mention on 24 February 1993 the hearing was fixed 
for 2 June 1993. On that day the parties were ready to 
proceed to call evidence however the defendant raised a 
number of preliminary points. Such preliminary matters 
should desirably be raised and determined at the call-over 
or a special appointment to avoid inconvenience to 
witnesses and waste of court time. 

After hearing submissions on these points the court 
directed that the evidence should be taken on the basis that 
a ruling on the preliminary issues could be delivered at the 
same time as the substantive decision on this complaint. 

The first preliminary issue raised is that the complainant 
union does not have the standing to make a complaint under 
section 83 (1) of the Industrial Relations Act. That 
sub-section provides, 

"83. (1) Subject to this Act, where a person contra- 
venes or fails to comply with any provision 
of an award, industrial agreement or order, 
other than an order made under section 32, 
44 (6) or 66— 
(a) the Registrar or a Deputy Registrar; 
(b) an Industrial Inspector; 
(c) any organization or association named 

as a party to the award or employer 
bound by the award, industrial agree- 
ment or order; or 

(d) any person on his own behalf to whom 
the award, industrial agreement or order 
applies, 

may apply in the prescribed manner to an industrial 
magistrate's court for the enforcement of the award, 
industrial agreement or order." 

The proposition that Parliament has restricted the right to 
make an application to this Court to "organisations or 
associations named as a party to the award" is clearly 
correct. The question is whether this union, if it can be 
assumed by reference to section 58 to be registered as an 
organisation, is named as a party to award no. 50 of 1968. 
See also the definitions of "association" and "organisa- 
tion" in section 7. 
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It is clear that the reference to a "named party" needs to 
be read with the provisions of section 38 of the Act which 
provides a procedure for the parties to an award to be listed 
in the award. Section 38 provides, 

"38. (1) The parties to proceedings before the Com- 
mission in which an award is made, other 
than the Council, the Confederation, the 
Mines and Metals Association and the 
Minister, shall be listed in the award as the 
named parties to the award. 

(2) At any time after an award has been made the 
Commission may, by order made on the 
application of— 

(a) any employer who, in the opinion of the 
Commission, has a sufficient interest in 
the matter; 

(b) any organization which is registered in 
respect of any calling mentioned in the 
award or in respect of any industry to 
which the award applies; 
or 

(c) any association on which any such 
organization is represented, 

add as a named party to the award any 
employer, organization or association. 

(3) Where an employer who is added as a named 
party to an award under subsection (2) is 
engaged in an industry to which the award 
did not previously apply, the variation to the 
scope of that award by virtue of that addition 
shall for the purposes of section 37 (1) be 
expressly limited to that employer." 

Section 38 (2) obviously enables any organisation which 
is not named in the award to make application to be added 
as a party so that a right to invoke section 83 can be created 
in that way. 

Exhibit C.2 was a copy of 72 WA1G at page 2291 which 
was a consolidation of the Ambulance Service Employees 
Award 1969 (No. 50 of 1968) issued pursuant to section 93 
(6) with effect from 30 September 1992 ie just prior to the 
alleged breach. 

In my view such a consolidation must be taken to 
incorporate all amendments made to the original award up 
to that date. Otherwise the consolidation should not add or 
delete anything of significance. 

The consolidated award makes no reference to any 
specific association or organisation except at page 2298 
where under the heading "Respondent" appears the "St. 
John Ambulance Association". 

I have taken time to peruse the award and make the 
following observations, 

(1) there is reference to "the union" in clauses 7 (2) 
and 21. 

(2) there is a reference to "the Union" in clauses 10 
(3) (d), 11 (6), 15 (2) and 28 (8). 

(3) there is a reference to "the parties to this award" 
in clause 23 and a reference to "the parties" in 
clause 33 (1). 

(4) there is a reference to "union" in clause 22. 
The above references are not helpful in the present 

exercise because they beg the question 'which union'? The 
use of capitals is simply poor drafting. How can this Court 
be satisfied, even on the balance of probabilities, as to such 
a fundamental matter as the parties to this award? 

The response offered is that the Court can refer to Exhibit 
C.l which is the original gazettal of the "Ambulance 
Service Workers Award 1969" and draw the inference that 
because the complainant union was a party to the original 
application to the Commission (by reference to the recital 
in the gazettal notice) it is still a party named in the award. 

It is my view that such an inference should not be drawn. 
Although it can be accepted that the award is the same one, 
by virtue of the number being retained (50 of 1968) there 
have been so many changes to the award such an inference 

cannot be drawn. For example in clause 5 of Ex. C.l the 
complainant union is named, but this clause has since been 
deleted. Even the title of the award has been changed. Parties 
can be added pursuant to section 38 or deleted pursuant to 
section 40. 

The recital of parties to the original award ie that part of 
the gazette notice above the heading "Award", has 
apparently been deleted at some time prior to the recent 
consolidation. If that recital had been retained the position 
may well be different, as Mr Michelides SM held in his 
decision on 14 April 1993.1 offer no view on that issue, but 
observe that the recent consolidation of this award makes 
no reference to parties in the recital or preamble. 

As a last resort Mr Kelly submitted that if the Act or 
award was ambiguous this Court should interpret the Act to 
make sense of the award. I do not accept the Act is 
ambiguous—it is quite clear and consistent in its terms. The 
award is not ambiguous, it is simply silent on a critical 
matter. 

Once this Court is satisfied that the terms of an award are 
not ambiguous there is little room for the role of common 
sense in this Court. That is because members of this Court 
are bound by the decision of the Western Australian 
Industrial Appeal Court in Appeal No. 5 of 1991 AEEFE 
Union v. Minister for Health delivered on 22 August 1991. 
In that case the majority view was set out by Mr Justice 
Anderson as follows, 

"The learned Industrial Magistrate and the members 
of the Full Bench recognised that there could be no 
escape from the conclusion that if the words of subel 
14(3) were to be given their grammatical meaning, Mr 
Dale was indeed entitled to be paid at overtime rates 
for the ordinary hours worked by him on afternoon shift 
in the four days of his second week. However the 
majority of the Full Bench considered that would be a 
"wholly unreasonable result". (Commissioner Field- 
ing at 32). Implicit in the reasons that prevailed below, 
is the view that the operation of the shift work 
provisions in Mr Dale's case produced a result so 
unreasonable as to be plainly unintended by the award 
making authority, and therefore obviously the product 
of drafting error. The learned Industrial Magistrate and 
the majority of the Full Bench considered that this 
rendered it permissible to depart from the literal 
meaning of subel 14(3)(a) and (b) and to construe the 
terms of those provisions in a way that produced what 
they considered to be a result more in keeping with the 
evident purpose of those provisions." 

He added, 
"There is no difficulty in divining the purpose of the 

provisions under consideration in this case within the 
framework of the award as a whole. Their purpose is 
not so much to provide fair remuneration for hours 
worked but to deter employers from putting non- 
continuous shiftworkers on shiftwork for overly short 
periods. This is sought to be achieved by requiring 
employers to, in effect, overpay employees who are 
rostered in that (undesirable) way. It is said in 
argument, on behalf of the respondent employer, that 
in amending the award to provide for a 38-hour week 
in the form of, inter alia, a nine-day fortnight, at the 
end of which would be a rostered day off, the award 
making authority overlooked the need to amend subel 
14(3)(b) to accommodate the newly created rostered 
day off. And it is said that oversight has now produced 
shiftwork provisions that operate in a way so unreason- 
able as obviously to be unintended. I am afraid I do not 
see that this is so." 

In that case the result was a major "windfall" to the 
members of the union involved. In the present case a 
technical point has been raised by a respondent and in my 
view it is a valid point. My finding is that when the 
complaint was made the union was not competent to make 
such an application, by way of complaint, to this Court. 

It follows that the complaint must be dismissed. I am 
aware that a similar decision by Mr Heaney SM is the 
subject of an appeal to the Full Bench. I have elected to 



deliver this decision, without waiting for that appeal to be 
heard because I percieve the parties would prefer that. It will 
also allow the complainant to put its house in order and 
thereafter file a fresh complaint, if necessary. 

The observations I made during the hearing, in particular 
in regard to the virtue of relying on a medical practitioners 
assessment as to when a non-elective surgical operation 
requires hospitalisation, may be of assistance in reaching a 
settlement of this dispute. 

This case and others of a similar kind illustrate the need 
for a review of all awards in this State to ensure parties are 
named before litigation is commenced. The proper descrip- 
tion of parties, be they corporations, statutory Bodies or 
un-incorporated associations will ensure matters are deter- 
mined on their merits in the future. 

As previously indicated these reasons will be published 
and if the parties wish to make submissions as to costs and 
other orders 1 will fix an appointment at 9.30 am upon 
written request. Otherwise no further appearance will be 
required. 

Ivan G. Brown S.M. 

basis that leave has been accrued, but not taken, and has not 
been paid out on termination. 

The evidence given by Mr Bell is not in any sense 
contested, by virtue of the absence of the respondent. There 
is no reason not to give weight to, and believe, the evidence 
that Mr Bell has given this morning. The Commission has 
been impressed with the fact that the applicant has not 
claimed for the full week of the second fortnight ending the 
26th February 1993, having admitted that he did not work 
for the entire week. 

All of that is very much to the applicant's credit and on 
that basis I have no difficulty in reaching the conclusion that 
he has made out his claim. Accordingly the application is 
granted in the terms of the claim as filed and I propose to 
issue an order in the following form: 

That Corporate Media Group Pty Ltd shall within 7 
days of the date hereof pay to Mr Arthur Bell the sum 
of $3,315.53 by way of denied contractual benefits. 

Order accordingly. 
Appearances: Mr A.D. Bell on his own behalf as the 

applicant. 
No appearance on behalf of the respondent. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Arthur Digby Bell 

and 
Corporate Media Group Pty Ltd. 

No. 462 of 1993. 
COMMISSIONER A.R. BEECH. 

4 June 1993. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
proceedings, taken from the transcript as edited by the 

Commission.) 
THE COMMISSIONER: This is an application pursuant to 
s.29(b)(ii) of the Act for denied contractual entitlements. 
Throughout the history of this matter the respondent has 
neither entered an appearance nor entered any answer or 
counterproposal to die claim made. 

I note for the record that the Commission has endeavoured 
to contact the respondent by telephone in order to arrange 
conference proceedings, but telephone messages were not 
answered. There was no appearance by the respondent at the 
conference that was held in this matter, that conference 
being held on the 14th May 1993.1 also note from the record 
that no mail has been returned from the address of the 
respondent and the Commission did forward a Notice of 
Hearing to that address for this morning's proceedings. 

To turn to the facts of the matter, the applicant gave 
evidence under oath and I am satisfied that Mr Bell has made 
out the various elements of his claim. He was employed as 
a financial controller/accountant for the respondent and was 
in a particularly advantageous position to know the financial 
circumstances of the respondent. 

In relation to the two elements of his claim, turning firstly 
to the question of salary, I am satisfied from the evidence 
that Mr Bell worked for the two fortnights for which he has 
claimed payment and for which he has said under oath that 
he has not received any payment. Similarly I am satisfied 
that Mr Bell is entitled to the annual leave payment which 
he has claimed, it being for pro rata annual leave on the 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Arthur Digby Bell 

and 
Corporate Media Group Pty Ltd. 

No. 462 of 1993. 
COMMISSIONER A.R. BEECH. 

24 May 1993. 
Order. 

HAVING heard Mr A.D. Bell on his own behalf as the 
applicant and with no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That Corporate Media Group Pty Ltd pay to Mr A.D. 
Bell, within 7 days of the date hereof, the sum of 
$3,315.53 by way of denied contractual benefits. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Aldo Roberto Bertogna 

and 
Telnet Pty Limited trading as Osbome Computers Australia. 

No. 1227 of 1992. 
COMMISSIONER C.B. PARKS. 

12 July 1993. 
Reasons for Decision. 

THE COMMISSIONER: The application before the Com- 
mission is one made pursuant to section 29(b)(i) of the 
Industrial Relations Act 1979. It is contended by the 
applicant that, when his services were terminated by the 
respondent on 9 September 1992, that act by the respondent 
constituted and unfair dismissal. The Commission is asked 
to declare that such was the case and to order that the 
applicant be reinstated in employment to the position of 
Perth Branch Manager. 
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Mr Bertogna commenced employment with the respon- 
dent on 16 March 1992 in the capacity of Perth Branch 
Manager. He continued in that position until his services 
were terminated by Richard James Smith, the Southern 
Regional Manager for the respondent, on 9 September 1992, 
effective as of that date. The termination was confirmed by 
a facsimile transmission which states— 

" Further to your job goals, written reviews and our 
discussions, it is apparent that the Western Australian 
operation is not going to achieve its agreed levels of 
revenue performance. 

As this situation cannot be allowed to continue, 1 
regret to advise that Osbome Computers Australia, is 
terminating your employment as per the terms and 
conditions of your letter of offer, dated 11th of March 
1992. This termination will be effective immediately. 

I would request that you return to Osbome, all keys, 
manuals and other Osbome property to myself at this 
time. 

Final payment of all moneys owed will be made to 
your home address. 1 wish you well in any future 
endeavours that you may undertake. " 

Following upon the termination, the applicant was paid 
moneys identified as being on account of salary to the date 
of termination, four weeks in lieu of notice, annual leave and 
car allowance. 

Throughout his period of employment the applicant was 
directly answerable to the respondent via a line of 
management commencing with the Southern Regional 
Manager, Mr Ian Johnson, who was replaced by Mr Richard 
Smith from 1 July 1992. through Mr Paul Jenkins, a 
Divisional General Manager then to the Chief Executive 
Officer, Mr John Linton. Mr Bertogna had no direct dealings 
with Mr Linton. 

It is the requirement of the respondent's principal 
management that branch managers conduct the company's 
business within defined systems and procedures and that 
they are committed to achieving targeted results. Branch 
Managers and their subordinates are expected to achieve 
express job goals and are subjected to a formal system of 
review which measures their performance according to the 
level of attainment of those goals. Additionally, a separate 
audit system operated whereby branches were inspected, 
their administration and operations assessed and a written 
audit report prepared. 

During the period of Mr Bertogna's employment he was 
subjected to a number of personal reviews. Reports thereon 
are in evidence before the Commission regarding 22 April 
1992 (exhibit A), early June 1992 (exhibit B), a quarterly 
review on 30 June 1992 (exhibit 10), 22 July 1992 (exhibit 
C) and on 2 September 1992 (exhibit H). A Perth branch 
audit was conducted on 6 and 7 August 1992 and a written 
report (exhibit D) subsequently issued shortly prior to 16 
August 1992 (see exhibit E). On 16 August 1992, two 
memoranda (exhibits E & F) addressing aspects of perform- 
ance relating to the Perth branch were directed to the 
applicant from the Southern Regional Manager. 

It is apparent that at the time the applicant commenced 
employment as the Perth Branch Manager, the branch had 
a prior record of poor performance and his role was to 
remedy that situation. 

According to Mr Bertogna, by the end of June, the 1992 
financial year, the branch achieved a marked overall 
improvement under his three months of management. This 
achievement, he says, is recorded and evidenced in a 
favourable review of his performance by the Southern 
Regional Manager at that time, Mr Ian Johnson (exhibit 10). 
The applicant asserts that the sales quota allocated to his 
branch for the financial year commencing July 1992, was 
excessive and not reasonably attainable and therefore an 
unfair target against which to measure the sales performance 
of his branch. The allocated sales quota, the applicant says, 
was substantially in excess of the approximate level that Mr 
lan Johnson, prior to vacating the position of Southern 

Regional Manager, had suggested he could expect as the 
quota for his branch. The applicant asserts that the excessive 
quota was reflected by the fact that such was reduced 
subsequent to the termination of his services. 

The applicant claims that the respondent wrongly viewed 
him as having failed to implement and follow a number of 
administrative and operational procedures that superior 
management required him, and employees under his control, 
to observe. It is conceded by him that some procedures were 
progressively applied throughout his period of employment 
and Mr Bertogna says that delays occurred because his 
attention had been focussed on increasing sales, that being 
the immediate goal set by his superiors, and because of other 
causes outside his control. 

The causes of administrative and operational problems, 
which the applicant says he could not control, were the 
failure of superior management to provide him with 
adequate training in the respondents administrative proce- 
dures; the failure of the head office in New South Wales to 
respond and remedy problems raised by him; a shortage of 
administrative staff; the fact that technical services person- 
nel in his branch were responsible to the Victorian office; 
and that the computer record of the managers manual was 
difficult to use and understand. 

In essence, the applicant says his dismissal is unfair 
because it is based on his alleged failure to achieve the level 
of performance required by his superiors, the level required 
being unrealistic, and because he was given no reasonable 
forewarning that dismissal could occur and therefore no 
opportunity to address the concerns of his superiors. The 
applicant contends that superior management had an ulterior 
motive for his dismissal, that being to restructure and reduce 
the number of management positions within the company 
so as to reduce costs. This was achieved, it is said, by the 
displacement of himself and another branch manager in 
order to allow for the transfer of other favoured management 
personnel whose positions were no longer required. 

According to the respondent, the decision to terminate the 
services of Mr Bertogna was taken because he failed to 
administer and operate the Perth branch in the manner 
required of him, and because his branch failed to achieve the 
sales results that he had agreed his branch would attain for 
July and August 1992. Also, it was reasonable to believe that 
the branch would not attain the September 1992 sales quota. 

It is denied by the respondent that the decision to 
terminate occurred because of any intention to restructure 
and transfer other management personnel. A degree of 
restructuring took effect in October 1992 but that, the 
respondent says, was an unrelated event. 

It is conceded by management that until July 1992, Mr 
Bertogna had not been provided with the guidance necessary 
to conduct "Zero Defect" meetings with his branch staff, 
notwithstanding such were considered to be of major 
importance. Allowing for this, the prior experience that Mr 
Bertogna purported to have in relation to sales and 
management in the computer industry should have lead to 
an early understanding of the practices and procedures 
peculiar to the respondent, and then to operating the Perth 
branch in the manner expected within a short time after his 
appointment. According to the respondent that situation 
should have been achieved well within the six month period 
that the applicant had been employed. During this period 
areas of unsatisfactory performance were brought to his 
attention, however full remedial action was not imple- 
mented, it is said. 

It is denied that the respondent expected the Perth branch 
to achieve an unrealistic sales quota for the financial year 
commencing July 1993. This quota, it is said, was 
established on the basis that country branches were to be 
opened in Western Australia. However, because that was to 
occur later in the financial year it did not operate so as to 
inflate the sales quotas for the three months immediately 
prior to the termination of Mr Bertogna's services. Those 
quotas were set at July—$555000, August—$551000 and 
September—$676000 (exhibits 3, 4, 5 and J) which, by way 
of example in relation to August and September, Mr 
Bertogna had forecast sales of $730000 and $595000 
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respectively. Thus the budgeted sales quotas, when also 
compared with the targets agreed by Mr Bertogna in his job 
goals, are not unrealistic. 

It is the right of an employer, or an employee, to bring 
their contract of employment to an end in the manner 
allowed by the terms of the contract. It is well settled that 
the Commission should not interfere with that right of the 
employer unless the right has been exercised in a harsh or 
oppressive manner, that is, unfairly. Where an ex-employee 
alleges that he has been unfairly dismissed the onus lies with 
that employee to establish that such was the case. 

Mr Bertogna, Mr Richard Smith and Mr Paul Jenkins 
gave testimony to the Commission, however I do not find 
it necessary to traverse all that was said by each of them. 
I am in no doubt that during his period of his employment, 
Mr Bertogna achieved improvements in the operation of the 
Perth branch and that he believed that he had made every 
reasonable effort to achieve what was expected of him by 
superior management. However, it is apparent from the 
several written reports that matters were drawn to his 
attention which required remedy. Many of these matters 
were attended to by him, however a number were not and 
the respondent was not prepared to ignore this or allow 
further time for rectification. 

The decision of the respondent to terminate the services 
of Mr Bertogna was taken shortly after superior manage- 
ment received the branch audit (exhibit D) and the 
expressions of dissatisfaction with Mr Bertogna, via two 
memorandums relating to his branch (exhibits E and F), and 
a review of his performance (exhibit H). 

According to Mr Bertogna, termination of his services on 
9 September 1992 occurred without warning that he was not 
performing to the satisfaction of his employer. That is not 
the case as evidenced by the memorandum to him from the 
Regional Sales Manager, dated 16 August 1992 (exhibit E), 
wherein it is stated— 

" Despite our discussions last week, and your supply 
of a revised sales forecast, your district achieved a 
minimal result of only $37,637 for Week Two in 
August. This combined with your current placement of 
50% of YTD target, means that you are becoming 
placed somewhat behing the eight ball even in these 
early (and well skewed) target periods. 

Of further concern to me, is the recently received 
copies of the results of the WA Branch Audit. Without 
doubt, it is the opinion of the Auditors that your 
operation is in the worse position yet discovered within 
the company. 

And to add three to the list, despite my request that 
ALL branches be opened for trading on a Saturday, 
your's was the only one 1 was unable to reach 
yesterday. 

Aldo, I am fully mindful of the period that you have 
been with the company, the situation you inherited and 
the initial riding instructions you were given. I must 
also stress the high opinion that both Paul and myself 
had, following our visit, as to the branch potential and 
you're own abilities. 

You are however, placing yourself (and potentially 
us) in a difficult position. As you are well aware, given 
your long and considerable experience in sales, there 
is no substitute for runs on the board. To date you have 
none, and you need some. 

Further you must be able to show good progress in 
the rectification of the shambolic administration and 
accounting system that appears in place within your 
team today. " 

The substance of the foregoing memorandum, 1 believe, 
would lead any reasonable person to conclude that the author 
was, for several reasons, dissatisifed with the performance 
of the applicant and that he had placed himself in a position 
which could be to his detriment. A further memorandum to 
the applicant on the same date (exhibit F) complains of a 
failure to meet the sales figures forecast by the branch and 
begs the provision of a "real" forecast. Thus a further 
indication from superior management that it was dissatisfied 

with the performance of the applicant. Finally, the review 
conducted 2 September 1992 (exhibit H) indicates the 
failure to achieve sales quotas as being unacceptable. The 
respondent has submitted that the sales quotas not met were 
realistic at the time. There is a paucity of information against 
which to test the budgeted quotas and therefore a proper 
assessment can not be made although the figures provided 
by the applicant for the months of August and September 
1992 are, in a forecasting sense, not too disparate from those 
forecast by the respondent. 1 am therefore not satisfied that 
the quota set for the Perth branch over the first three months 
of the financial year were unrealistic. That view is 
unaffected by the fact that the respondent later reduced the 
budgeted annual sales figure when it decided not to open 
country branches in Western Australia. 

Considering all that has been put to it, the Commission 
may have acted differently had it been placed in the position 
of the respondent in September 1992. However that is not 
open to the Commission. As observed earlier herein, the 
Commission should only interfere in the decision of the 
employer where the act of dismissal is unfair. On what has 
been put to the Commission I am not satisfied that such is 
the case and therefore this application will be finalised by 
an order that it be dismissed. 

Appearances: Mr A.R. Bertogna appeared on his own 
behalf. 

Mr H.J. Dixon (of counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Aldo Roberto Bertogna 

and 
Telnet Pty Limited trading as Osbome Computers Australia. 

No. 1227 of 1992. 
COMMISSIONER C.B. PARKS. 

12 July 1993. 
Order. 

HAVING heard Mr A.R. Bertogna on his own behalf and 
Mr H.J. Dixon (of counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Elizabeth Jean Hogg 

and 
Angiel Pty Ltd t/a Fremantle Prison Guardians. 

No. 186 of 1993. 
COMMISSIONER O.K. SALMON. 

16 June 1993. 
Reasons for Decision. 

THE COMMISSIONER: Since adjourning this matter to 
enable consideration of all of the evidence and the written 
submissions of counsel for both sides, questions of 
jurisdiction have exercised my mind because of the decision 
of the Industrial Appeals Court in Coles Myer Ltd trading 
as Coles Supermarkets vs. Coppin, Ryan and Sweeting 
(Appeal No. 3, 4 and 5 of 1993 Issued 9 June 1993, not yet 
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reported). Whilst the decision in that case makes it clear that 
an industrial matter, the existence of which is essential to 
ground jurisdiction, exists if "at the time when the 
application is made, the relationship [of employer/em- 
ployee] actually exists, or is expected to come into existence 
in the future, or did exist and is to be restored," it is also, 
in my opinion, the strongest indication of the Appeal Court's 
restrictive attitude to jurisdiction in dismissal cases and I 
think that 1 should be very careful about that subject 
notwithstanding that counsel for both sides were agreed that 
an employment relationship between the applicant and 
Angiel Pty Ltd existed. 

I note also that the applicant's employment, using that 
term as if in fact an employment relationship did exists, 
terminated on 20 January 1993. The application claiming 
unfair dismissal was lodged in the Commission on 12 
February 1993, which is to say 23 days after the event. In 
Robe River Iron Associates vs. The Association of Draught- 
ing, Supervisory and Technical Employees of Western 
Australia, 68 WAIG 11 (Pepler's case) Kennedy J. dealt 
with the question of an unfair dismissal being an industrial 
matter. His Honour said that the issue had been put to rest 
by the High Court decisions in Slonim vs. Fellows (1984) 
154 CLR 505. In that case Gibbs CJ expressed the opinion 
that a dispute concerning an unfair dismissal arises out of 
the relationship between employer and employee as such, 
provided it is "sufficiently proximate in time" and Wilson 
J. with whom Mason and Deane JJ agreed, referred to a 
"recent" dismissal as a matter within power. Kennedy J. 
said that it should be accepted that the Western Australian 
Industrial Commission has jurisdiction to order an employer 
to re-employ a recently dismissed employee (68 WAIG 11 
at 17) and he went on to refer to "the jurisdiction of the 
Commission to deal with the recent unfair dismissal of an 
employee" (my emphasis). 

In Garth Jackson and Alco Pty Ltd (72 WAIG 2835) it 
was contended that the Commission did not have jurisdic- 
tion because the time that had elapsed between the date of 
the employee's dismissal and the date of the application 
being lodged in the Commission robbed the matter of any 
industrial character. In that case I saw the problem as being 
that "recentness" in connection with a dismissal was not 
defined. 1 said that: 

The expression "recent dismissal" may be taken to 
mean a dismissal occurring not long ago, or not remote 
in time. However, the meaning of words gives way to 
the context in which they are used; and in the industrial 
relations context cases may arise where genuine 
injustice will result if the meaning of that word is 
strictly applied. 

I took particular notice of Fielding C's decision in 
Johnston's case (70 WAIG 2434) and in the light of the 
Commissioner's reference to legislation in other States 
bearing on the subject I referred to more recent legislative 
developments in New South Wales. In the end I said: 

In my opinion it does not follow from Kennedy J's 
remarks in Pepler that the recentness of an unfair 
dismissal involves a question of jurisdiction. I think it 
is always a question of discretionary power. Indeed 
since the Commission is bound to deal with unfair 
dismissal claims pursuant to s.26 of the Act, having 
regard for equity, good conscience and substantial 
merit, with regard for the interests of persons directly 
concerned—s.26(l)(a) and (c), recentness as a qualifi- 
cation on unfair dismissal jurisdiction is quite unneces- 
sary in every relevant sense. Each case should be 
decided according to its own facts and the Commission 
should exercise its s.27(l) powers of dismissal where 
appropriate to do so. 

That case was finalised out of court. If I was to follow my 
decision in that case I am not now altogether confident that 
I would ultimately be found to be within jurisdiction given 
the time lapse between relevant dates in the present case. 

Angiel Pty Ltd is a partnership between the applicant who 
holds a 50% interest and Colin and Beryl Dymock who are 
husband and wife each with 25% interest, the three agreed 
amongst themselves that they would be employees with a 

salary of $500.00 per week and weekly taxation deductions 
were made. There appeared to be a consensus that the 
applicant had considerable knowledge and expertise in the 
tourism industry while the Dymocks had extensive manage- 
ment skills and the result was that the duties of each partner 
were delineated accordingly. In fact this delineation was 
committed to writing along with the days off to be taken by 
each partner each week. 

It seems to me that the facts as I have just described them 
constitute the substantial case for saying that the partners are 
in an employment relationship with Angiel Pty Ltd. 
Moreover it is assumed that the Dymocks had a duty to 
exercise Angiel's right of dismissal against the applicant on 
the basis of the alleged misconduct. 

If there is an employment relationship there is no 
evidence upon which I might imply a term in the contracts 
of service enabling one of die partners to dismiss one or both 
of the others where that partner may consider the dismissal, 
or dismissals, justified. The implication of such a term 
whereby the Dymocks may combine to dismiss the applicant 
as though she agreed to that term could not in my opinion 
be justified according to the essential requirements laid 
down by the High Court in BP Refinery Pty Ltd vs. Hastings 
Shire Council. In that respect I need say no more than that 
such a term would not be reasonable and equitable. More 
especially would it be unreasonable for it would be 
imprudent, even silly, for the applicant to agree to a term 
that has the potential for raising a conspiracy of two against 
her concerning her continued employment, and the fact that 
she may have some recourse in law or to a tribunal is beside 
the point; and it would be inequitable because she would be 
unlikely to be able to dismiss only one of the others let alone 
two of them together whatever she thought was the 
justification. 

Putting aside for the moment the Dymocks' lack of power 
or right to dismiss, fairness in the employment relationship 
or equity, which is the same thing, means to do unto others 
as you would have them do unto you [Re Long Service 
(Engine Drivers') Award 1961. AILR, report 308, p4; 
expanded report p8 per Gallagher]. Indeed even in the 
absence of an industrial equity jurisdiction, the basis of an 
employment relationship in Australia is still fairness [Adami 
vs. Maison De Luxe (1924) 35 CLR 143 at 152 per Isaacs 
ACJ]. Furthermore, the Western Australian Industrial 
Appeals Court might be taken to have endorsed the do unto 
others imperative. In BHP Iron Ore Pty Ltd vs. Transport 
Workers Union of Australia (73 WAIG 529 at 530). 
Franklyn J. cited with approval a passage from "The Law 
of Employment" Macken, McCarry and Sappideen (3rd ed) 
at 275: 

In determining whether the dismissal is unfair the 
tribunal must have regard to all the relevant circum- 
stances relating to the particular employee. These 
include not only matters specifically related to the 
employee's work record but also whether the applicant 
will be able to find alternative employment and the 
financial and social consequences of dismissal. The 
question whether a dismissal is harsh, unjust or 
unreasonable is determined having regard to the 
circumstances at the time of dismissal. 

The case against the applicant was that her actions 
showed that she no longer intended to be bound by the 
essential terms of her contract of service; that she had 
repudiated those terms. There was a breakdown in the 
relationship between the Dymocks and the applicant and I 
am sure that the applicant's propensity to walk out of 
meetings and to become non communicative on occasions 
when she deemed herself to be in the right contributed to 
the breakdown. But I think the hospital affair was its 
beginning and it was not unreasonable of the applicant to 
become suspicious of the Dymocks upon realising that 
notwithstanding her 50% interest in the business she could 
be out voted on any issue the Dymocks thought was in their 
best interests to control. That was the ruling context and in 
my opinion it is impossible to disregard it in assessing the 
evidence for grounding misconduct. 
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Beryl Dymock carried the day to day burden of financial 
management and she became concerned about the ability of 
the business to remain viable. That view was shared by 
Colin Dymock and in his evidence he made it very clear 
indeed that the applicant's dismissal was necessary to save 
the business from failing. But the business had not failed. 
Doubtless a point was reached where there was scope for 
great improvement; however that was the point at which 
each partner's contribution should have been objectively 
assessed and decisions made about the steps that would be 
taken to put things right. Since failure might be attributed 
mainly to the conduct or performance of one partner, 
fairness demanded that that kind of assessment be carried 
out, but it was not. The Dymocks shared the view that the 
solution was to get rid of the applicant and the decision was 
made to dismiss her without warning or consideration for 
her circumstances. 

In my opinion the evidence against the applicant, 
extensive though it was, does not show repudiation of her 
contract of service. Furthermore, for the reasons just given 
she was unfairly treated. 

Returning to the question of jurisdiction that remains to 
be determined according to there being or not being an 
employment relationship. I think it goes without saying that 
for such a relationship to be a fact there must be a right or 
power of dismissal in justifiable cases of incompetence, 
neglect, failure to perform duties or misconduct. I have 
already ruled out an implied term enabling one or other of 
the partners in the present case to exercise power of 
dismissal. But if there is no method of discharging the right 
or power of dismissal, it seems to me that would be 
tantamount to there being no such right or power at all. And 
in that arrangement 1 do not think there can be an 
employment relationship. 

My decision in this case is that there will be an order for 
dismissal. 

Appearances: Mr M. Hotchkin appeared on behalf of the 
applicant. 

Mr T. Offer appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Elizabeth Jean Hogg 

and 

Angiel Pty Ltd t/a Fremantle Prison Guardians. 

No. 186 of 1993. 

COMMISSIONER O.K. SALMON. 

16 June 1993. 
Order. 

HAVING heard Mr M. Hotchkin on behalf of the Applicant 
and Mr T. Offer on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Michael William Houghton 
and 

Broken Chains Ministry (W.A.) Inc. 
No. 338 of 1993. 

COMMISSIONER A.R. BEECH. 
19 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant to 
section 29(b)(ii) of the Act whereby the applicant claims that 
he was not paid for work performed between the 2nd and 
5th days of February 1993 inclusive and for work performed 
between the 1st and 3rd days of March 1993 inclusive. He 
also claims additional amounts as costs for the lodging of 
the application. 

It is clear that the applicant was employed as a door to 
door collector between the 2nd February and the 3rd March 
1993 at a wage of $359.10 per week with a commission 
being paid on money collected over a certain amount. There 
is little evidence before the Commission as to the terms of 
the contract of employment other than the above, although 
it is noted that the employment of the applicant was as part 
of the Jobstart scheme. The Schedule to the Agreement to 
the Jobstart scheme tendered by the applicant does make 
reference to the "Transport Workers Award" as being the 
basis of the employment, although the reason why that 
award has been cited as the basis of the agreement escapes 
me. 

In answer to the claim, the respondent by its director, filed 
a five page affidavit and upon the Commission listing the 
matter for a conference, indicated in writing to the 
Commission that the respondent wished to have the matter 
decided on the basis of that affidavit. When the matter came 
before the Commission, there was no appearance on behalf 
of the respondent. In turn, the applicant elected to give 
evidence under oath at that time and have the Commission 
decide the matter on the basis of that evidence. 

As to the first part of the applicant's claim, the applicant 
claims that he was not paid for the 472 days worked 
commencing on the 2nd February 1993. However, it is clear 
from the respondent's affidavit that indeed the applicant has 
been paid for that time. The affidavit indicates that "wages 
are paid each Thursday morning for time worked and 
commission earned up to Saturday the previous week". The 
affidavit shows that the applicant was paid for 472 days for 
the week ending the 6th February 1993. Those 472 days can 
only be the days between the 2nd February and 6th February 
1993 inclusive. Thus those wages have been paid, and the 
applicant has not made out his claim. 

The Schedule does indicate that payment has been made 
for the days that the applicant indicated before the 
Commission that he had worked up to the week ending the 
27th February 1993. 

The applicant claims that he has not been paid for the 
public holiday of the 1st March, for the full day worked on 
the 2nd March and also for the half day which he worked 
on the 3rd March 1993. That payment has not been made 
would appear to be confirmed from the respondent's 
affidavit. The respondent's affidavit, under the heading of 
the column "worked" has: 

"Monday 1 day 
Tuesday 72 day 
Wednesday 72 day." 

No payment is indicated as having been made. 
There is a difference between the applicant and the 

respondent as to whether a half day or a full day was worked 
on the Tbesday, and I am satisfied from the evidence of the 
applicant and the affidavit of the respondent (paragraph 5) 
that a full day was worked. 

That part of the claim has been made out. 
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The respondent states in the affidavit that the respondent 
is of the opinion that the applicant was paid for more days 
than he worked, and for that reason the respondent does not 
believe that the applicant is entitled to any more money. 
With respect to the respondent, a careful reading of the 
affidavit has not led the Commission to the same conclusion. 
It is not apparent from the submissions made by the 
applicant, nor from the respondent's affidavit that in fact 
more money has been paid than for the days worked. 

The respondent also states: 

"It is also our understanding that as he did not give 
us a week's notice to terminate his employment that he 
is liable to pay the [respondent] one week's wages in 
lieu of notice as stated in the Transport Award under 
which he was employed." 

In answer to this, the applicant indicated that he was 
unaware of any notice requirement, that any notice 
requirement was not discussed with him at any stage and 
further that if the situation had been reversed, he would not 
have expected to have been given a period of notice if the 
employer had intended to terminate his employment. 

The problem which faces the Commission in this regard 
is that there are some eight "Transport Workers Awards" 
issued by this Commission and although one may choose to 
guess that the reference is to the Transport Workers 
(General) Award No. 10 of 1961, not only is guesswork in 
a matter of this nature totally unsatisfactory, that award 
might not be the award that the parties would have had in 
mind. In any event, that award refers to persons on weekly 
employment and persons who are casuals on daily employ- 
ment. On the scarce information before the Commission, 
and conceding at once that it is not the proper function of 
this Commission to guess the intention of the parties, I am 
not prepared to find that the provisions of the Transport 
Workers (General) Award No. 10 of 1961 are literally 
applicable to the applicant's employment. 

However, it is clear that where a contract of employment 
is silent as to notice, is not for a fixed term and is not covered 
by an award, then courts will imply that the contract can only 
be terminated with "reasonable notice" (see for example 
Contract of Employment, Brian Brooks, 4th Edition CCH 
1992. at page 95). In the circumstances the Commission is 
not prepared to find that no notice at all was applicable, and 
in fact the Commission finds that a reasonable period of 
notice would have been necessary to have been given by 
either side in order to properly terminate the contract. In the 
circumstances of this matter, I suspect that one day's notice 
on either side is not inappropriate. 

It seems common ground that one day's notice was not 
given by the applicant when he terminated his employment, 
and equity demands that one day's wages should therefore 
be forfeit. In his defence, the applicant states that he left 
during the middle of the day on the 3rd March 1993 because 
he had been accused of stealing. The evidence from the 
respondent's affidavit, particularly at paragraph 7 and also 
the commencement of paragraph 8 indicates to the contrary. 

It is also the case that costs are not generally awarded in 
this jurisdiction and accordingly the Commission finds that 
the applicant's claim has been made out only to the extent 
of time worked between the 1st and 3rd March 1993, less 
one day. The Commission calculates that amount as $107.70 
and an order will issue requiring the payment of that sum. 

Appearances: The applicant on his own behalf. 

No appearance on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Michael William Houghton 

and 
Broken Chains Ministry (W.A.) Inc. 

No. 338 of 1993. 
COMMISSIONER A.R. BEECH. 

28 May 1993. 
Order. 

HAVING heard Mr M. Houghton on his own behalf as the 
applicant and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the respondent shall within 7 days of the date 
hereof pay to the applicant the sum of $107.70. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David John Mark Isaacson 

and 
Emu Freight Services Pty Ltd. 

No. 142 of 1993. 
COMMISSIONER O.K. SALMON. 

10 June 1993. 
Reasons for Decision. 

THE COMMISSIONER: Early in proceedings in this matter 
I referred to the decision of the Industrial Appeals Court in 
Kounis Metal Industries Pty Limited v. Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch (1992) 73 WAIG 14, per Owen J., in 
connection with jurisdiction. The relevant part of His 
Honour's decision is as follows: 

In my view, the judgments in Pepler [Robe River 
Iron Associates v. Association of Drafting Supervisory 
and Technical Employees of Western Australia (1988) 
68 WAIG 11] suggest that the decision rests upon a 
point of principle, namely, that jurisdiction depends on 
the present or future existence of the employer/ 
employee relationship. Unless, at the time when the 
application is made, the relationship actually exists, or 
is expected to come into existence in the future, or did 
exist and is to be restored, the key element of an 
"industrial matter" is missing. The very language of 
the judgments carries this implication. Particular regard 
should be had to those parts from the judgment which 
are underlined in the passages which I have set out 
earlier in these reasons. While it may be possible to say 
that the context of those statements in the reasons for 
Kennedy J might suggest that his Honour was referring 
specifically and solely to unfair dismissal, the same 
cannot be said of the reasons of Olney J and Rowland 

That decision was not addressed before me at first, 
however, at the recommencement of proceedings on 31 May 
1993 counsel for the applicant advised me that he had 
discussed it with counsel for the respondent and it was 
accepted that the Commission was without jurisdiction 
regarding that part of the applicant's claim concerning a 
declaration that the applicant had been unfairly dismissed. 
The case continued without either counsel raising the 
possibility of the decision in Kounis also deciding jurisdic- 
tion in s.29(b)(ii) applications where re-employment is not 
intended. 



Having now read the decision of the Industrial Appeals 
Court in Coles Myer Ltd v. Coppin, Ryan and Sweeting 
delivered on 9 June 1993 in which it is made quite clear that 
Owen J's interpretation of the Commission's jurisdiction 
according to Pepler also applies to cases of the present kind, 
the only course open to me is to dismiss this application. 

There will be an order for dismissal. 
Appearances: Mr G.M. Hocking appeared for the appli- 

cant. 
Mr R. Rowick appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David John Mark Isaacson 

and 
Emu Freight Services Pty Ltd. 

No. 142 of 1993. 
COMMISSIONER O.K. SALMON. 

10 June 1993. 
Order. 

HAVING heard Mr G.M. Hocking on behalf of the 
Applicant and Mr R. Rowick on behalf of the Respondent, 
the Commission pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dominique Janot 

and 
Alliance Francaise de Perth. 

No. 1219 of 1991. 
COMMISSIONER C.B. PARKS. 

16 June 1993. 
Reasons for Decision. 

THE COMMISSIONER: Mrs Janot claims that she was 
unfairly dismissed by the respondent and seeks reinstate- 
ment in employment. It is her alternative claim that she has 
not been allowed a benefit in the form of one month's salary 
in lieu of notice and, in addition, she has not received the 
benefit of a 17.5% loading paid on her annual leave salary, 
and a 3% superannuation contribution made on her behalf. 
During the course of the hearing, the applicant elected not 
to proceed in relation to the claimed superannuation 
contribution. At the conclusion of the hearing the Commis- 
sion dismissed each of the claims made and indicated that 
the given reasons would be further expanded in writing. The 
full reasons follow. 

The applicant had been employed with the respondent 
from September 1990 to the end of August 1991. Mrs Janot 
had gained her employment after she had responded to a 
newspaper advertisement which described her job as one 
which was to be contracted on a yearly basis (exhibit 1). In 
a letter dated 27 July 1991 (exhibit 5A translation 5B), the 
respondent informed Mrs Janot "your contract of employ- 
ment which expires the 31st of August next will not be 
renewed". That letter referred to a document titled 
"Contract of employment" (exhibit 3B) which was pro- 
vided to the applicant in company with a letter dated 26 
January 1991 (exhibit 3A translation 4). These documents 

state that the employment would be "for a period of twelve 
months ending on 31st August 1991". This statement within 
the "Contract of employment" is immediately followed by 
the further statement; "Renewal of this contract shall take 
place by mutual agreement one month before the abovemen- 
tionned (sic) date". Provision is made within the last 
mentioned document (exhibit 3B) for it to be signed by the 
applicant and on behalf of the respondent, however no 
signatures have been affixed thereto. 

It is submitted by the agent for the applicant that when 
interviewed by the Director for the respondent, Mr Franco, 
Mrs Janot indicated her wish to obtain long-term employ- 
ment and was informed that she could expect the employ- 
ment being offered to continue from year to year. It is on 
this basis that the applicant is said to have undertaken the 
employment and therefore the express provision contained 
in the document titled "Contract of employment", provided 
several months later, does not truly represent the terms 
agreed at the time of engagement. That is, the contract was 
not limited in length but ongoing. 

This latter assertion, upon which the applicant relies to 
establish a dismissal occurred, is not confirmed by the 
testimony of Mrs Janot. According to her, the document 
titled "Contract of employment" was belatedly provided in 
response to several requests from her for written terms of 
employment. Although it is her testimony that Mr Franco 
orally indicated that the renewal of her employment would 
be a formality, Mrs Janot also says that she expected to 
renegotiate her employment terms at the end of twelve 
months. Subsequent to receiving the written "Contract of 
employment" the applicant initiated discussions with Mr 
Franco regarding some of the stated terms of her employ- 
ment and for the purpose of negotiating a salary increase 
plus the introduction of a superannuation contribution 
arrangement, both to apply at the conclusion of the first 
twelve month period. 

Ms Janot says that she pressed for her terms of 
employment to be expressed in writing. I draw from that she 
perceived them as of such importance as to warrant 
recording. The applicant says she raised the reference to a 
twelve month contract with the Director, however it was 
never resolved. Neither party, it appears, subsequently 
addressed the matter in writing. The applicant infers that she 
did not press the matter because she was of the view that 
it would be resolved in the course of progressing her claims 
for increased benefits, which she sought to have applied 
from the end of the twelve months. 

The respondent advertised the position as "contracted on 
a yearly basis". Mr Franco is said to have indicated that 
"renewal would be a formality". Thus he was conveying 
that the contract would come to an end but a renewal could 
be expected. A term of twelve months was then subse- 
quently expressed in the written terms prepared by the 
employer. That is consistent with what Mr Franco is alleged 
to have said. 

I am not convinced that the employer abandoned the 
advertised position of providing "a contracted job on a 
yearly basis" and created an open-ended relationship with 
Mrs Janot, as she claims. I find that it was an express term 
of her contract of employment that it would cease on 31 
August 1991 and therefore it was for a fixed term which 
expired on that date. It had run the length of its term and it 
was not renewed. Although the respondent provided 
notification to Mrs Janot at least one month prior to this date, 
there was no act of dismissal by the employer upon which 
to ground the claim of the applicant. That part of the claim 
alleging unfair dismissal is therefore dismissed. Equally 
there is no premise upon which to assert that the applicant 
was entitled to the benefit of a payment in lieu of notice. 

The second leg of this application is the claim that the 
applicant was due, but has failed to receive, a loading of 
17.5% on the salary she received for her annual leave. It is 
the view of the applicant that, because her previous 
employment provided her with the annual leave loading 
which she now claims from the respondent, such is an 
entitlement. That, coupled with the fact that such a loading 
is prescribed by what is described as the "Clerk Commercial 
Social & Professionnal Services Award No. 14 of 1972 
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(sic)" which is incorporated in and forms part of her 
"Contract of employment". A consideration of the "Con- 
tract of employment" (exhibit 3B) reveals that the described 
award is expressly referred to in clauses 5 and 6 thereof 
which prescribe a sick leave benefit and a maternity leave 
benefit respectively. Clause 4 prescribes an entitlement to 
particular public holidays and 5 weeks annual leave, and in 
addition clause 7 entitles an employee to be absent on what 
is described as short leave. However neither of these clauses 
contain any reference to the clerical award referred to in 
clauses 5 and 6. It therefore appears clear that the written 
terms of contract intentionally prescribe separately and 
differently for the different types of leave referred to. It is 
not suggested that an oral arrangement was entered into 
which differed from the "Contract of employment" in 
relation to the prescribed annual leave entitlement. Thus the 
express terms of clause 4 prevail. No loading of the type 
claimed is prescribed and therefore such is not a benefit due 
to Mrs Janot pursuant to her contract of employment. This 
claim will also be dismissed. 

In view of the foregoing this application will be 
determined by an order for dismissal. 

Appearances: Mr P. Thomson appeared on behalf of the 
applicant. 

Mr H. Dixon (of counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dominique Janot 

and 
Alliance Francaise de Perth. 

No. 1219 of 1991. 
COMMISSIONER C.B. PARKS. 

16 June 1993. 
Order, 

HAVING heard Mr P. Thomson on behalf of the Applicant 
and Mr H. Dixon (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.) Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Laurel McBeath 

and 
Community Newspapers. 

No. 723 of 1993. 
COMMISSIONER J.A. NEGUS. 

5 July 1993. 
Reasons for Decision. 

THE COMMISSIONER: By this application, Ms L. 
McBeath seeks a declaration that she was unfairly dismissed 
by the respondent employer on 28 January 1993 and requests 
an order for reinstatement with compensation for lost wages 
and payment of other moneys alleged to have been withheld. 

The employer, represented by Mr Brunner, was confident 
of the fairness of the decision to dismiss the applicant 
summarily for misconduct but at first instance the Commis- 
sion was invited to dismiss the application pursuant to 

S.27(l)(a) of the Industrial Relations Act because the claim 
was not initiated until 29 April, some three months after the 
event. Mr Keogh, agent for the applicant, outlined the series 
of actions taken by her following the dismissal and in the 
result, the hearing proceeded as scheduled. It was made clear 
to both parties that in the event of a finding of unfair 
dismissal with a concomitant order for re-employment the 
delay in commencing proceedings would be a factor for 
consideration if a compensatory payment was to be awarded. 

I turn now to the facts of the matter as best they can be 
gleaned from the oral evidence adduced during the hearing. 
The respondent's evidence came from Mr George Grygorce- 
wicz, Ms L.M. McKenzie and Mr C.G. Winn. The applicant 
gave evidence on her own behalf and her version of events 
was corroborated by Mr R. Reynolds. 

Ms McBeath had been employed as a sales representative 
of Community Newspapers for some four years and had 
apparently enjoyed some success at the Midland office 
before being transferred to the Morley office in the latter part 
of 1992. Although a letter of complaint re her efforts was 
given to Ms McBeath by her Midland manager in August 
1992, she received a Certificate of Excellence in January 
1990 for 'exceptional sales' and it is common ground that 
her results had qualified her for a Salesperson of the Year 
bonus for 1992 as well as a sales bonus for January 1993. 
It was the non-payment of those two bonuses following her 
summary dismissal which caused her to claim $600 pursuant 
to S.29(b)(ii) of the Act. 

Mr Grygorcewicz is a Senior Sales Representative in the 
Morley office and he says he was concerned by Ms 
McBeath's absence from work on Monday, TUesday and 
Wednesday the 25th-27th January 1993. There had been a 
phone message from her friend, Mr Reynolds on the Monday 
indicating that she was unwell and would be absent. 
Thursday was the deadline for advertisements for the next 
week's paper. On the Wednesday morning, Mr Grygorce- 
wicz says he had business with a shop in the Old Perth Road 
section of Bassendean. It being extremely hot, he went at 
about 10.30 a.m. to a lunch bar in the 'Victoria Cafe' 
building to purchase a 'can of Coke'. At the rear of the lunch 
bar, which he identified as the "Avachat Coffee and Lunch 
Bar" via a rough sketch floor plan (T.S. Exhibit—Rl), he 
says that he saw Ms McBeath who hid from him and escaped 
from the premises through a rear door by crouching low and 
shielding her head with a cloth or tea towel. 

He persisted with his attempt to purchase a 'can of Coke' 
and he says he was at length served by an 'Italian looking' 
person who did not know the price to charge and appeared 
to go outside the back door for instructions. 

Mr Grygorcewicz says that he was troubled by Ms 
McBeath's apparent deception and was unsure as to whether 
he should draw the situation to the attention of senior 
management. He returned to his office and reported the 
incident to Mr Winn, the Sales Support Manager, who told 
him that Ms McBeath had phoned him to report her illness 
at about 11.00 a.m.. Mr Grygorcewicz was positive that it 
was Ms McBeath he had seen but he took it upon himself 
to procure a corroborating identification from an independ- 
ent witness. 

He took his friend, Ms McKenzie to the lunch bar, showed 
her a newspaper photograph of a group of people which 
included Ms McBeath and sent her into the shop, ostensibly 
to purchase a Coca-Cola, but primarily of course to establish 
that Ms McBeath was working there. Ms McKenzie made 
a purchase while Mr Grygorcewicz waited outside and on 
her return she said she had been served by the woman in the 
picture shown to her. In her oral evidence Ms McKenzie 
identified the applicant as the woman who had served her 
in the shop on the day in question. 

In his cross examination to those two witnesses, Mr 
Keogh was successful in casting grave doubts on the 
credibility and probative value of their evidence. Mr 
Grygorcewicz's attitude to the applicant was shown to be 
that of a rival competing with her for sales awards rather 
than a fellow team member. He was shown a recent 
photograph of the lunch bar which was markedly different 
from his own descriptions and from the impression given by 
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the floor plan said to have been prepared partly on his 
instructions. He went so far as to say that the layout of the 
shop had been changed or it was not a photograph of the 
restaurant owned by the applicant. (T.S. p. 34) 

Ms McKenzie gave some description of the clothing worn 
by Ms McBeath on the day in question and the applicant in 
her own evidence denied having ever possessed garments as 
described by the witness. There was some inconsistency in 
the detail provided by Mr Grygorcewicz and his assistant 
investigator. He spoke of a 'can of Coke' and 'Coca-Cola' 
and it may be that he was using a generic description of 
soft-drinks generally. 

Ms McKenzie said that the drinks cabinet was a 
Schweppes display fridge which did not contain Coca-Cola 
at the time of her purchase. She also admitted to having her 
memory refreshed, in that two days prior to the hearing Mr 
Grygorcewicz had left the photograph at her home because 
she had expressed some doubt that she might remember in 
June the woman whom she had identified in January. 

At the end of the day, the evidence of these two witnesses 
has little bearing on the determination which must be made 
by the Commission. Ms McBeath flatly rejected the 
evidence of both persons and denied that she had worked in 
the lunch bar on that day. It is clear from the evidence of 
Mr Winn that he accepted Mr Grygorcewicz's accusations 
as providing a basis or a reason for him to make further 
investigations. 

It was Mr Winn's evidence that Mr Grygorcewicz phoned 
him on the afternoon of the Wednesday with his concerns. 
Ms McBeath had phoned him in the morning, saying that 
she had been off work, sick with a very sore neck. She would 
not be coming to work that week or all of the next week and 
she suggested that she should use some of her holiday 
entitlement. He had responded that if she was genuinely sick 
and had a doctor's certificate she would be covered by sick 
leave. She had indicated that a medical certificate could be 
arranged. 

Following Mr Grygorcewicz's report, Mr Winn had 
approached his general manager, Mr Grant who instructed 
him to check out the situation and if he found that Ms 
McBeath was working at the shop he should terminate her 
employment because she was supposed to be working for 
the company. He phoned Mr Grygorcewicz again to check 
the location of the shop but he was not successful in finding 
his way there on that afternoon. 

The next morning, Thursday 28 January, Mr Winn phoned 
Mr Grygorcewicz for more precise directions and at length 
entered the shop which was empty at the time. After two or 
three minutes, Ms McBeath came out from the kitchen area; 
she was holding her neck and seemed upset. He asked her 
what she was doing there and she said it was her son's shop, 
he had shot through and there was no one else to run it. 

Mr Winn informed her that under the circumstances he 
had no option but to dismiss her on the spot for misconduct. 

It was Mr Winn's evidence that Ms McBeath phone him 
later that day to ask about moneys owing to her. He had 
arranged, on the general manager's instructions, for her to 
be paid her wages for that week together with holiday pay 
but her incentive bonuses were withheld. She was advised 
of that during a second phone conversation on the Friday and 
Mr Winn says that she stated that it was her coffee shop and 
she could work there when she liked. 

Under cross examination, Mr Winn admitted that he had 
not discussed the matter of Ms McBeath working in the shop 
at the time of the dismissal. He had told her she was 
dismissed, turned on his heel and walked out. He did not 
know if there was any other person present at the time. He 
had in mind Mr Grygorcewicz's statement that he had 
surprised her and caused her to behave in the bizarre manner 
he alleged, but he had no knowledge at the time of Ms 
McKenzie's claim that she had seen the applicant working 
in the shop. When he found her present in the shop he 
assumed that she had been and was working there and thus 
she was guilty of deceiving or misleading her employer. In 
Mr Winn's view, if she was too ill to work she should have 
been home or in bed. 

The evidence of the applicant was clear and straightfor- 
ward. She had purchased the Avachat Coffee Shop in 
November 1992 as an investment. She had never intended 
to work in the shop which was managed by her long time 
friend, Ray Reynolds who engaged casual staff if he needed 
help. She had been working very hard at her sales 
representative job and had worn herself out. She asked her 
friend, Ray to phone her excuses to the workplace and she 
stayed home all day on Monday 25 January. On the Tuesday 
she went to the doctor in Midland and he diagnosed her 
illness as stress related, advising her to take long walks and 
to have time away from work which was obviously getting 
her down. She produced a common or standard type medical 
certificate, dated 26 January 1993, declaring her unfit for 
work for the first three days of that week. 

A further note from the same doctor, dated 2 June 1993, 
was obviously obtained for the purpose of these proceed- 
ings. The note confirms Ms McBeath's visit to him on 26 
January 1993 and reads inter alia: 

"...She was in a state of stress so I gave her a medical 
certificate for several days rest off work. I did not feel 
that it was necessary for her to be lying down confined 
to her bed but I did advise her that gentle ambulation 
away from the work environment would be benefi- 
cial..." 

It was Ms McBeath's evidence that she phoned Mr Winn 
on the Wednesday morning to explain that she was feeling 
no better and to request that she might take two weeks' 
holiday. Mr Winn had suggested that sick leave would apply 
if she produced a medical certificate so she formed the 
intention to go back to her doctor on the Thursday to obtain 
a further certificate. She had visited the coffee shop on the 
TUesday but had not worked there. She may have visited the 
shop on the Wednesday but again she did not work there or 
serve any customers. She denied categorically having seen 
Mr Grygorcewicz or having hidden from him. 

On the Thursday, she had again visited the shop on her 
way to the doctor's rooms. She had moved some chairs 
while Ray went to the Post Office and they were having a 
cup of coffee in the kitchen when Mr Winn entered the shop. 
She saw him through a small window and walked out into 
the shop. She says that Mr Winn asked what she was doing 
there and said that she was supposed to be home sick in bed. 
She says that she explained that she was having a cup of 
coffee while on her way to the doctor and he terminated her 
employment and walked out. She says that her son has not 
had any connection with the shop, nor has he left home. 

Ms McBeath says she was distraught and upset by being 
dismissed. He application pursuant to S.29(b) of the Act was 
delayed by her first approaching the Department of 
Productivity and Labour Relations and later the Equal 
Opportunity Commission for advice and assistance. It took 
some time for those other people to decide that the Industrial 
Relations Commission was the place for her to go. She did 
not believe that she had, in any conversation with Mr Winn, 
expressed her right to work in the coffee shop; she believed 
she would have said she had a right to be in her own shop. 

Evidence was adduced from Mr Reynolds who confirmed 
all of the applicant's assertions. She had not worked in the 
shop at any of the times in question. She had told Mr Winn 
she had a right to be in the shop, not to work in the shop, 
according to Mr Reynolds; which is passing strange because 
neither Mr Winn nor the applicant had suggested that those 
words were spoken in Mr Reynolds' hearing or during Mr 
Winn's visit to the shop. Mr Reynolds and Ms McBeath 
offered possible explanations for the conflict between their 
evidence and that of Mr Grygorcewicz and Ms McKenzie. 
There is a frequent visitor to the shop, one Angelica, of 
ethnic origin and poor command of English. She usually 
wears a scarf on her head and could have been seen by Mr 
Grygorcewicz on the Wednesday. It is possible that Mr 
Reynolds' daughter, who helps in the shop on occasion, may 
have served Ms McKenzie. There is said to be some striking 
physical resemblance between Lisa Reynolds and Ms 
McBeath. 
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As noted earlier, the evidence of Mr Grygorcewicz and 
Ms McKenzie is of marginal relevance to the main issues 
to be decided. There remains some conflict between the 
applicant's and Mr Winn's versions of what passed between 
them in conversation. It is certain that at the moment of 
summary dismissal there was the briefest exchange of 
conversation. There were two later phone conversations and 
it is not surprising in matters of this nature, with emotions 
running high and parties no doubt having multiple sessions 
with colleagues discussing events, that there would be some 
confusion of memories five months later on. 

I turn now to the facts of the matter as I have found them. 
The principles to be followed by the Commission are well 
understood and have been summarised usefully in "The 
Law of Employment'—Macken, McCarry and Sappideen 
pi92-216. The test adopted in Blyth Chemicals v. Bushnell 
(1933 49CLR66) is quoted with approval: 

"Conduct which in respect of important matters is 
incompatible with the fulfilment of an employee's 
duty, or involves an opposition, or conflict between his 
interest and his duty to his employer, or impedes the 
faithful performance of his obligations, or is destructive 
of the necessary confidence between employer and 
employee, is a ground of dismissal ... But the conduct 
of the employee must itself involved the incompatabil- 
ity, conflict or impediment, or be destructive of 
confidence. An actual repugnance between his acts and 
his relationship must be found. It is not sufficient that 
ground for uneasiness as to its future conduct arises." 

Mr Brunner submitted that the applicants' conduct 
constituted such a fundamental breach of the contract of 
employment that summary dismissal was a justifiable option 
exercised by the employer. She had been observed working 
in her own business at a time when she should have been 
working for the employer but for the fact that she was 
purportedly on sick leave. It was also his submission that 
she had attempted to defraud the employer with respect to 
sick leave benefit. 

If Ms McBeath had been a public servant, she would have 
been required by her contract to seek the employer's 
permission prior to purchasing the lunch bar. There seems 
to be no similar provision in the private sector. There is no 
submission or evidence before the Commission which 
would suggest that her interest in the business was 
inconsistent with her duty of fidelity to her employer. It is 
commonplace and apparently generally acceptable in these 
times for employees to have at least part-time second jobs 
in addition to their primary employment. 

I have commented earlier on the quality of the evidence 
regarding the allegation that Ms McBeath worked in the 
shop. Mr Winn had no knowledge of Ms McKenzie's 
involvement. His suspicions were based on Mr Grygorce- 
wicz's statement. If the latter did indeed go into the shop 
that day and it was indeed Ms McBeath who behaved like 
a character in a B-grade movie, then he is still unable to say 
that he saw her working in the shop. The evidence suggests 
that it is as likely as it is not that Ms McKenzie was served 
by Mr Reynolds' daughter. 

On the general questions of the management arrange- 
ments and the level of involvement of Ms McBeath in the 
running of the lunch bar, I have no reason to question the 
viva voce evidence of herself and Mr Reynolds. Both of 
them were forthright and direct and unwavering under cross 
examination. 

Mr Winn's evidence was equally straightforward, but on 
his own admission, he did not seek to clarify any part of the 
situation with Ms McBeath. He assumed she was working 
in the shop because she came out from the back room. 

She was fired on the spot because Mr Winn and his 
General Manager had agreed in advance that if she was sick 
enough to be absent from work then she should be in bed 
or at least confined to her home. That was not a view shared 

by the attending physician. The briefest of questioning 
would surely have elicited the information, revealed in 
evidence, that she was on her way to the doctor. 

On the question of deception or attempted deception, the 
employer is on no stronger ground. Ms McBeath was open 
and direct in her approach. Her illness was stress related and 
she had medical clearance for three days' leave. There is no 
reason to question the certificate nor the later explanatory 
letter. She phoned Mr Winn and requested that she might 
take some of her holiday entitlement. It was he who 
suggested the option of sick leave. Her next task was to 
obtain a further certificate. Now it is arguable that at the end 
of the day further negotiation might have occurred as to 
whether her next seven days off work were to be debited 
against sick leave or annual leave credits. From her point of 
view, the stress was to be relieved by staying away for a time 
from the stressful situation.' 

The applicant was summarily dismissed because of a lack 
of communication and somewhat hasty over reaction, to 
some extent perhaps contributed to by her own response. 
Perhaps if she had approached the employer the next day 
with some show of subservience or contrition and sought to 
discuss her medical condition, a change of heart may have 
been achieved. As she says in her evidence, she was shocked 
and upset by the summary dismissal and she does not seem 
to be the type of person who would go cap in hand if she 
felt aggrieved. 

What happened or might have happened after the event 
are not relevant to the question which must be answered by 
the Commission in the exercise of statutory discretion. Was 
the summary dismissal of Ms McBeath a harsh and 
unconscionable exercise of the employer's undoubted legal 
right to terminate the contract? 

On a balanced view of all the circumstances and against 
the benchmark of the industrial fairness standards of the late 
20th Century, the question must be answered in the 
applicant's favour. TTie dismissal was unfair and she is 
entitled to return to her employment. 

The delay in the final resolution of the matter is not the 
fault of the employer and is taken into account in my 
calculations. Ms McBeath should be offered re-employment 
on the same terms and conditions as her previous contract 
if she presents herself for work at the usual time on Monday 
12 July 1993. Her entitlements to annual, long service and 
sick leave should be treated as if her service had been 
continuous but the period from 1 February to 9 July should 
not be counted as service for calculation of those entitle- 
ments. She should be given two weeks' pay as compensation 
for the unfair dismissal. The claim for contractual benefits 
has been made out and those moneys amounting to $600 
should be paid to the applicant after she has completed two 
weeks further service with the employer. If it is felt 
necessary, it would be reasonable for the parties, in my view, 
to negotiate the placement of Ms McBeath at another office 
at a location acceptable to her. 

Minutes of a proposed order now issue and my Associate 
will await the wishes of the parties in relation to speaking 
to those minutes. 

Appearances: Mr M.J. Keogh appeared on behalf of the 
Applicant. 

Mr P.G. Brunner appeared on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Laurel McBeath 

and 
Community Newspapers. 

No. 723 of 1993. 

COMMISSIONER J.A. NEGUS. 

9 July 1993. 
Order. 

HAVING heard Mr M.J. Keogh on behalf of the Applicant 
and Mr P.O. Brunner on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

1. That the summary dismissal of Ms L. McBeath by 
the Respondent on 28 January 1993 was unfair. 

2. That Ms McBeath be re-employed by the Respon- 
dent provided that she presents herself for work 
at the usual time on Monday 12 July 1993. 

3. That Ms McBeath's entitlements to annual, long 
service and sick leave should be treated as if her 
service had been continuous but the period from 
1 February 1993 to 9 July 1993 should not be 
counted as service for the calculation of those 
entitlements. 

4. That Ms McBeath be paid two weeks' pay as 
compensation for the unfair dismissal. 

5. That after 2 weeks further service. Ms McBeath 
be paid $600 in settlement of her claim for 
contractual benefits denied. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Derek Napier 

and 

Data Print Pty Limited 

No. 243 of 1993. 

COMMISSIONER G.L. FIELDING. 

1 July 1993. 
Order. 

HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr M.G. Rinaldi (of Counsel) on behalf of 
the agent of the Mortgagee in possession of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the proceedings be stayed until further order of 
the Commission. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Arthur Fredrick Palmer 

and 
Metro Radiators Pty Ltd. 

No. 95 of 1993. 
COMMISSIONER C.B. PARKS. 

2 June 1993. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions as edited by the Commissioner.) 

THE COMMISSIONER: Before the Commission is an 
application made pursuant to s.29(b)(ii) of the Industrial 
Relations Act 1979 (the Act). Therein the applicant claims 
that he was employed by the respondent, Metro Radiators 
Pty Ltd, in the capacity of workshop manager for the period 
from 1 July 1991 to 15 January 1992. Mr Palmer claims that 
he was entitled to be paid for that period at the rate of 
$37000 per annum, but that he was not fully paid that which 
he was due. 

An Answer filed in relation to the application denies that, 
at the material time, the applicant was an employee. The 
Answer asserts that he was a shareholder and director of the 
respondent company who worked within the operations of 
the business and received payments, by way of loans, from 
the company funds. 

At the commencement of the proceedings, counsel was 
granted leave to appear for the respondent, whereupon the 
Commission was informed that the respondent company had 
ceased trading and it was likely that a liquidator would be 
appointed. Thereafter counsel sought leave to withdraw 
from the proceedings. The Commission granted the leave 
sought, but in doing so stated to counsel that it was the 
intention of the Commission to proceed to hear and 
determine the matter as it is empowered to do by the Act. 

A question of estoppel is raised within the Answer of the 
respondent. Such was addressed by the agent for the 
applicant. Estoppel is said not to exist, at least not for the 
reasons stated in the respondent's Answer which rely upon 
an agreement (exhibit A) entered into between the parties 
(the Agreement). 

It is the submission of the applicant that the Agreement 
is self-speaking and is limited in its operation and effect to 
an earlier and separate application to this Commission 
involving the same parties. The recital thereto states: 

"A Between 17 August 1992 and 23 December 1992, 
the Company employed Palmer." 

Those two parties are identified as Metro Radiators Pty 
Ltd and Arthur P. Palmer. The recital continues: 

"B Palmer filed application 1636 of 1992 in the 
Western Australian Industrial Relations Commis- 
sion ("the Proceedings") seeking against the 
Company inter alia, an order for reinstatement 
and payment of benefits claimed under the 
contract of employment. 

C The parties to this Agreement have agreed to settle 
their dispute on the following terms: 

TERMS: 
1 Payment 

The Company, will upon execution of this 
Agreement, pay or cause to be paid to Palmer the 
sum of $2,000, to be paid in two instalments, the 
First payment of $1,000 to be paid on 21 January 
1993 and the second payment of $ 1,000 to be paid 
on or before 22 February 1993 ("the Settlement 
Sum ") by way of cheque in favour of Palmer. The 
Company's offer to settle and the Settlement Sum 
are made without prejudice and without any 
admission of liability on the part of the Company. 
The Settlement Sum is made as an ex gratia 
payment to Palmer in consideration of settlement 
of the Proceedings. 
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2 Release 

On payment pursuant to Clause 1, Palmer 
releases and discharges the Company from all 
actions, suits, causes of action, proceedings, 
claims, accounts, demands, costs and expenses 
whatsoever which Palmer now has or had at any 
time before the execution of this Agreement or but 
for the execution of this Agreement may have had 
against the Company arising out of or in connec- 
tion with the circumstances set out in the recitals 
or arising out of or in connection with the 
Proceedings." 

The final provision which I believe is of some relevance 
is identified as clause 5, Entire Agreement, and reads: 

"5 Entire Agreement 

This document contains the entire agreement 
between the parties with respect to the subject 
matter of this Agreement and supersedes all prior 
understandings and representations between the 
parties with respect to the subject matter of this 
Agreement." 

(Exhibit A) 

The Agreement was made on 21 January 1993, thus it was 
entered into after the application currently before the 
Commission was commenced. The aforestated extracts, I 
believe, are relevant to the determination of this issue. 

Firstly, clause 1 states that the settlement sum is made as 
an ex gratia payment "in consideration of settlement of the 
proceedings". The proceedings are expressed in the recital 
to be those in relation to application No. 1636 of 1992. The 
Release provided by clause 2 is limited to any claims, or 
cause for claim, "arising out of or in connection with the 
circumstances set out in the recitals, or arising out of or in 
connection with the proceedings". Thus the release is 
limited to matters which have some relationship to the 
"circumstances" and "proceedings" referred to in the 
Agreement. The circumstances are limited to those con- 
tained within the recitals, that is, the employment from 
August 1992 to December 1992 and the related claims. 

Clause 5 of the Agreement declares that the document 
represents the "entire agreement", that is, what is contained 
therein represents the full extent of the terms agreed "with 
respect to the subject matter of this Agreement". 

A consideration of the relevant recitals A, B, C and 
clauses 1 and 2 (supra), of the Agreement leads me to 
conclude that the "subject matter" thereof is clearly limited 
to a period of employment from August 1992 to December 
1992, the proceedings commenced by application No. 1636 
of 1992 in relation thereto, and the settlement of the matter 
by way of a payment to Mr Palmer. The wording of clause 
5 continues and further declares that the Agreement 
supersedes "all prior understandings and representations". 
Although the nature of such are not disclosed they are 
categorised as those made "with respect to the subject 
matter of this Agreement". Thus, I am satisfied that the 
Agreement entered into does not estop Mr Palmer from the 
action which he has taken by way of the application 
presently before the Commission. I therefore turn to 
consider the merit of the application. 

It is admitted by Mr Palmer that, during the period which 
he claims he was employed as workshop manager, he had 
been a director of the respondent company. It is his 
testimony that throughout the period from 1 July 1991 to 15 
January 1992 he was employed as the workshop manager; 
a position which he says he retained from when the business 
had previously operated as a partnership. According to Mr 
Palmer, at or about the time he commenced the material 
period of employment, he attended a meeting at the 
residence of Mr Carey, who subsequently became the 
managing director of the respondent company. Thereat the 
formation of the respondent company was considered. He 
recollects two topics being discussed. 

The first topic was the financial advantage expected to be 
gained by him changing from personal liability insurance to 
an employee compensation scheme and secondly, the level 
of remuneration to be received by both Mr Carey and Mr 
Palmer. It is the recollection of Mr Palmer that the express 
sum of $37000 per annum was to be paid to Mr Carey and 
that it was thereafter agreed that Mr Palmer would receive 
the same remuneration, payable weekly. It is further said by 
Mr Palmer that the sum agreed was to be paid as a salary 
and not as a loan to him in his capacity as a director, as 
alleged in the Answer of the respondent. 

Additionally, Mr Palmer says it was agreed he would be 
entitled to 4 weeks' annual leave and the benefit of 
superannuation, paid by the company on his behalf. 

There are other benefits that Mr Palmer attested he was 
entitled to. They are the use of the respondent's utility motor 
vehicle for both private and business use, and the payment 
of his telephone rental. These I have, however, referred to 
separately because, in my view, they are not necessarily 
indicia of an employer-employee relationship. 

In my view, the other benefits to which I have referred, 
and which are said to have been agreed, are of the nature 
found in a contract of employment. 

According to Mr Palmer, no employee group certificate 
or tax stamp sheet has been issued to him in relation to the 
material period. 

Shortly following the end of the 1991-1992 taxation year, 
Mr Palmer lodged an employee return with the taxation 
authority (exhibit D). Therein he named three parties as his 
employers during that tax year. The first-named is described 
as Metro Radiators Pty Ltd. The other two named are not 
relevant to these proceedings. In addition thereto, Mr Palmer 
lodged a statutory declaration on the pro forma provided by 
the Australian Taxation Department. Therein he entered the 
name of his employer as Victor James Carey but expressed 
the trade name as Metro Radiators Pty Ltd. I view that as 
no more than a failure on his part to understand the 
importance of correctly identifying the legal entity and to 
complete the pro forma accordingly. Thus I am satisfied that 
his declaration intended to convey that he had been 
employed by Metro Radiators Pty Ltd. The applicant also 
declared that he had worked in the capacity of workshop 
manager and estimated that he received $5600 during the 
material period, at a weekly rate of approximately $200. 

In the application, as filed, the applicant estimated the 
earnings received throughout the relevant period as being 
$5800, again at an estimated rate of $200 per week. 

Further support for the contention that the applicant is an 
employee, is said to exist in a letter addressed to the 
applicant from the Customer Service Manager, Western 
Australia, for Legal and General Life (Australia) Limited 
(exhibit B). That letter carries the headnote, "LEGAL AND 
GENERAL EMPLOYED PERSONS SUPERANNUA- 
TION FUND POLICY NO. 9565861" and in relation to that 
policy, it confirms that contributions had been received "via 
Metro Radiators Pty Ltd". 

The letter states that the first contribution was received 
on 26 July 1993. That is obviously wrong. It is stated that 
further contributions were received via Metro Radiators for 
the period 1 August 1991 to 1 January 1992 and then a later 
period, 1 October 1992 to 1 January 1993. 

The applicant relies upon the foregoing statement that 
contributions were received for the period August 1991 to 
January 1992, to indicate that he was the subject of an 
employed person's superannuation fund during the material 
period. The use of the term "via Metro Radiators Pty Ltd" 
does not mean the respondent bore the cost of the 
contributions but, simply, that they were effected through 
its agency. There is, however, reference to the bank account 
of the respondent from which contributions were transferred 
and that, together with the testimony of Mr Palmer, I am 
satisfied, establishes that the respondent contributed to the 
employed persons policy for the benefit of the applicant. 
Thus indicating that the respondent acted as though Mr 
Palmer had been an employee. 
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Mr Palmer also says that during the material time the 
work that he performed was of the nature one would 
normally expect to be performed by a person in a managerial 
position. He says that during that time he was subjected to 
the ultimate control of Mr Carey in the performance of his 
duties. Having considered all of the indicia, I am satisfied 
that Mr Palmer was an employee for the period which he 
claims. 

1 now turn to consider the benefits claimed, and it is here 
that the Commission finds some difficulty. 1 accept the 
evidence of Mr Palmer that as an employee his contract of 
employment entitled him to be paid at the rate of $37000 
per annum, thus the salary benefit due according to the 
contract of employment has been established. However it is 
not the full amount of that salary which is in issue. 
According to the applicant, during the material period of 
employment he was paid his salary in cash but did not 
receive the full salary he was due. However Mr Palmer is 
not able to inform the Commission of the exact portion of 
the salary he has received in order that the precise benefit 
which has not been allowed may be established. The claim 
made is based on averages or estimates. 

The section of the Act under which the application is 
made states— 

"29. An industrial matter may be referred to the 
Commission— 

(b) in the case of a claim by an employee— 

(i) ....; or 

(ii) that he has not been allowed by his 
employer a benefit, not being a benefit 
under an award or order, to which he is 
entitled under his contract of service." 

It has long been held that the benefit claimed must be one 
which is identifiable under the terms of the contract of 
employment, whether that be as an express term or implied 
term. 

It is the view of the Commission that it is required to find, 
as fact, what salary was received in order to then find what 
was not received. The amounts estimated to have been 
received, $200 per week and $5600 in total, would, if 
correct, mean that payments had been received for 28 
weekly periods. Yet, a consideration of the schedule of 
information (exhibit C) said to have been prepared from the 
respondent's cheque butt records regarding cheques issued 
from 10 July 1991 to 10 January 1991 inclusive, excluding 
those cheques noted as having been issued for reasons other 
than wages, suggests that there were payments made for 
several weekly periods in excess of 28. Thus the Commis- 
sion is unable to discern with any preciseness whether there 
was a given number of weeks in which there was an 
underpayment and the extent of underpayment in those 
weeks, or whether there were some weeks in which no 
payment was received. 

I have no reason to disbelieve the essence of Mr Palmer's 
testimony, that is, he received less salary than that which he 
was due according to his contract of employment for the 
period 1 July 1991 to 15 January 1992. However, I am not 
able to determine, either in any week, or overall, the precise 
level of the benefit which has not been allowed. Thus there 
is no identifiable remedy. I therefore conclude this matter 
by way of an order for dismissal. 

Appearances: Mr T.C. Crossley appeared on behalf of the 
applicant. 

Mr P.E. Mullally (of counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Arthur Fredrick Palmer 

and 
Metro Radiators Pty Ltd. 

No. 95 of 1993. 
COMMISSIONER C.B. PARKS. 

17 June 1993. 
Order. 

HAVING heard Mr T.C. Crossley on behalf of the Applicant 
and Mr P.E. Mullally (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Geoffrey Miles Reilly 

and 
Aust Asian Feeds Pty Ltd. 

No. 217 of 1993. 
COMMISSIONER A.R. BEECH. 

27 May 1993. 
Reasons for Decision. 

THE COMMISSIONER: At the conclusion of the proceed- 
ings in this matter, the Commission issued the following 
extemporaneous decision: 

This is an application by Geoffrey Miles Reilly 
against Aust Asian Feeds Pty Ltd. The application is 
pursuant to s.29(b)(ii) of the Industrial Relations Act. 
The applicant seeks unpaid contractual benefits, being 
principally wages and pro rata annual leave entitle- 
ments. 

The facts of the matter as to the elements of the 
application are not in dispute. It is clear that Mr Reilly 
was employed in the position of general manager by the 
respondent between the dates of the 1st December 1992 
and the 21st January 1993. I am satisfied from the 
material that has been presented that he responded to 
an advertisement which was in the local newspaper and 
he was interviewed by a firm of chartered accountants 
and also on a second occasion by Mr Duckworth who 
represented the respondent in these proceedings. 

Very little else is agreed between the parties as to the 
dispute between them. It is noted that neither Mr 
Duckworth nor Mr Reilly gave sworn evidence but 
preferred to give their evidence from the bar table. The 
Commission is able to accept evidence from the bar 
table as evidence from these proceedings, even though 
it is unsworn and untested by cross-examination. It is 
also noted that as both parties gave their evidence in 
that manner that the differences between their evidence 
balance each other, in contrast to a situation where the 
Commission is faced with sworn evidence on a point 
on the one hand and unsworn evidence regarding that 
point on another. 

I turn to the first claim which is the claim of Mr 
Reilly to be paid wages between the 4th December 
1992 and the 21st January 1993, it being accepted 
between the parties that Mr Reilly has been paid during 
that period of time, which is the period of time of his 
entire employment, only the sum of $2,000.00. The 
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terms of the contract have been to some extent set out 
in the letter which has been sent by Mr Duckworth to 
Mr Reilly and which is attached to the application and 
is part of the record of the proceedings. That letter 
states that a starting salary of $60,000.00 per annum 
payable monthly in arrears at the end of the month is 
payable. The advertisement that was in the newspaper 
also sets out some of the qualifications which the 
respondent was looking for and apparently found, at 
least in the interview, in relation to Mr Reilly. To some 
extent also the evidence of Mr Reilly is supported by 
the evidence of Mr Duckworth in that Mr Reilly 
indicates in his evidence that he worked on a daily basis 
for Aust Asian Feeds Pty Ltd; that he communicated 
every day with Mr Duckworth which Mr Duckworth 
has confirmed in general terms and indeed for some 
days perhaps they conferred on more than one 
occasion. The Commission accepts the comment of Mr 
Reilly that because of their frequent daily discussions, 
both parties knew what they were doing and I do accept 
that Mr Reilly did perform work according to the 
contract for which he had been engaged over that 
period of time. There has been some suggestion made 
by Mr Duckworth that Mr Reilly was not at work every 
day and perhaps spent time at a club, but this was not 
developed and if the factual arrangement was that there 
was indeed discussion between Mr Duckworth and Mr 
Reilly on a frequent daily basis, then the Commission 
cannot accept that Mr Reilly performed so poorly in the 
position or did not discharge the duties in a manner that 
the law would recognise as not discharging his 
obligation under his contract of employment. If this 
was so, then the contract would have been terminated 
by Mr Duckworth soon after Mr Reilly commenced 
employment. Indeed, there is evidence from Mr 
Duckworth that on at least one occasion in relation to 
some pallets, the work was performed and performed 
satisfactorily. It is not clear when that occurred. 
However Mr Reilly indicates that in the discussions he 
had with Mr Duckworth, Mr Duckworth did not at any 
stage indicate dissatisfaction with Mr Reilly, and there 
has been nothing from Mr Duckworth this morning 
which would contradict that. 

The Commission accepts therefore that the claim as 
made out by Mr Reilly is in proper form. The law as 
I understand it is that wages are to be paid as reward 
for work performed in accordance with a contract of 
employment. I am satisfied from the material that has 
been presented that work has been performed and on 
that basis the Commission finds that Mr Reilly's claim 
has been made out. 

The second aspect of the claim relates to annual 
leave. It is a term of the contract as contained in the 
undated letter attached to the application that annual 
leave is a part of the contract. Given that pro rata 
annual leave on termination is a very common feature 
of employment and is also part of the Industrial 
Relations Commission's annual leave general order for 
non-award employees, I suspect that custom and 
practice would easily demonstrate that where annual 
leave is a specific entitlement, then proportionate 
annual leave on termination is equally applicable. On 
that basis, and subject to mathematical calculation, it 
would appear to me that the terms of the contract 
require two weeks in lieu of notice for the period. 

Mr Reilly's claim to be paid two weeks' wages in 
lieu of notice is however something that Mr Reilly has 
some difficulty in proving. The term of the contract is 
in this regard: 

"It is expected that at least two weeks' notice 
of your intention to leave be advised." 

As Mr Duckworth has pointed out there is nothing 
in the contract which allows the employer to give two 
weeks' notice of intention to terminate the employee, 
and to that extent the contract is fairly clear. However 
I suspect that a period of notice is to be implied on both 
parties. That period of notice would be a reasonable 
period when it is given by an employer to an employee 

or by an employee to an employer. However, the 
problem that Mr Reilly faces is that unless upon an 
examination of the transcript I find something in 
particular was put in this regard, the Commission is 
unaware of the precise circumstances which led to the 
dismissal, and the Commission is unaware whether the 
implication of a reasonable term in the contract is 
sufficient for Mr Reilly to claim that two weeks' notice 
is able to be applied. On that basis the question of the 
notice period is not able to be determined without some 
examination of the transcript. 

The final matter claimed by Mr Reilly is described 
by him as disbursements. Mr Reilly has claimed an 
amount of $511.90 for disbursements and as a result of 
a question from the Commission as to the quantifica- 
tion of that amount, it seems to fall under a number of 
headings. Firstly it was agreed, apparently on Mr 
Reilly's evidence, that he would travel to Williams and 
Boddington for a period of ten days. He incurred some 
petrol costs in relation to that which he quantifies as 
$100.00, and I am satisfied that in the circumstances 
that claim ought be granted. 

He has then as 1 understand it grouped a number of 
matters under the heading of minor claims, including 
some key cutting and photos. The difficulty that I have 
with that part of the claim is that it is not up to the 
Commission to grant what may be reasonable in the 
circumstances. It is up to the Commission to grant what 
was a benefit under the contract and Mr Reilly will 
need to be more specific as to precisely what costs were 
incurred and whether or not he should be re-imbursed 
for them. Whilst it may be that he has an entitlement 
to re-imbursement according to the terms of his 
contract for some of these minor matters, without that 
detail being provided the Commission has been unable 
to conclude that this claim should be granted in full. 
However Mr Duckworth has accepted that Mr Reilly 
was expected to work from his home in lieu of an 
office, and I am therefore satisfied that the claim under 
this heading that Mr Reilly has put for the use of his 
own telephone and facsimile on company business is 
something that was expected as part of Mr Reilly's 
contract, but was not covered by the terms of 
engagement. That part of the claim is therefore granted. 
Subject to the clarification of the claim for a period of 
notice to be paid, the decision of the Commission will 
reflect the above. 

Having had an opportunity to review the transcript of the 
proceedings, the material before the Commission on the 
question of a notice period is as follows. At page 11 of the 
transcript Mr Reilly indicated: 

"On the day that he terminated me, he didn't 
terminate me on the grounds that I was unsuitable, he 
terminated me on the grounds that he was unable to 
arrange his capital for the business so that the project 
was not going to proceed, and I said, "Where does that 
put me?". He said "You are out of a job". I said "Does 
that mean you're giving me notice?" He said "Yes 
right now." 

Mr Duckworth at page 4 of the transcript states that in his 
view that term of the contract imposes an obligation on the 
employee, but no corresponding obligation upon the 
employer. In the absence of any evidence of any weight to 
counter the written terms of the contract and also in the 
absence of any reasonable argument why the terms of that 
contract should be construed as Mr Reilly would have it, the 
Commission is not prepared to do other than read the terms 
of the contract literally. This part of the claim will not be 
agreed to. 

The Minutes of a Proposed Order now issue. 
Appearances: The applicant on his own behalf. 
Mr N.J. Duckworth appeared for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Geoffrey Miles Reilly 

and 
Aust Asian Feeds Pty Ltd. 

No. 217 of 1993. 
COMMISSIONER A.R. BEECH. 

3 June 1993. 
Order. 

HAVING heard Mr G.M. Reilly on his own behalf as the 
Applicant and Mr N.J. Duckworth on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the respondent shall, within 14 days of the date 
hereof, pay to the applicant the sum of $8,037.72 by 
way of denied contractual benefit. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stephen John Richards 

and 
BHP Iron Ore Limited. 

No. 184 of 1993. 
COMMISSIONER G.L. FIELDING. 

21 June 1993. 
Reasons for Decision. 

THE COMMISSIONER: The facts in this matter are 
relatively uncomplicated and largely not in dispute. The 
Applicant and a Mr Meli were at all material times 
employed by the Respondent at its Mt. Newman Operations. 
The Applicant was employed as a mechanical fitter, a 
position he had held for approximately nine years. Mr Meli 
was employed as an industrial officer, a position he had held 
for approximately 18 months. On or about 10 December last, 
Mr Meli oversaw an enquiry conducted by the Respondent 
which resulted in the Applicant being reprimanded for not 
obeying the lawful instructions of his supervisor. Apart from 
that incident, the two apparently had little or nothing to do 
with each other until the early hours of New Year's Day this 
year. 

On New Year's Eve the Applicant and Mr Meli both went 
separately to the Pioneer Football Club at Newman. It seems 
that the Applicant was the first to arrive, but it is not clear 
when it was that he arrived. The Applicant says that he went 
to the Club from the Quality Inn Hotel at Newman, having 
arrived at the Hotel at about 7.00pm. Mr Meli arrived at the 
Club at 9.45pm, by which time the Applicant was at the 
Club. Mr Meli acknowledged the Applicant's presence and 
then went on his way independently of the Applicant. At 
approximately 12.10am the Applicant, without warning, 
approached Mr Meli and punched him on the face saying 
words to the effect that he did not like Mr Meli and that Mr 
Meli was not to call him "mate" again. Approximately 20 
minutes later, the Applicant again approached Mr Meli, 
pushed his face against Mr Meli's face saying that Mr Meli 
should not presume to call him "mate" because he was not 
his mate. That incident, as with the first, ended with the 
intervention of friends. Later when Mr Meli was walking 
passed the Applicant to another part of the Club's premises, 
the Applicant grabbed him and said that next time he was 
going to kill him. Approximately an hour later, Mr Meli told 
one of his friends at the Club, a superintendent of ore 
processing, Mr Kyle, to stay with him. Shortly after, at 

approximately 1.30am, the Applicant again came towards 
Mr Meli, again indicating that he did not like Mr Meli and 
that it was people like him who had caused the workplace 
to be less than ideal and threatened to kill him. The 
Applicant complained that the employees had too much to 
do and were overworked. Mr Kyle prevailed upon the 
Applicant to discuss his grievances with him and took the 
Applicant away. Soon after that, Mr Meli left the Club's 
premises. 

The Applicant was next rostered to work on Monday, 4 
January 1993. On returning to work on that day, he went to 
see Mr Meli to apologise for what had happened, saying he 
had been drunk at the time. In the interim Mr Meli had 
reported the incident to his supervisor, Mr Harris, the 
Respondent's Senior Industrial Relations Officer, who, in 
turn, decided to report the matter to the Applicant's 
supervisor. In consequence, later that day the Applicant was 
stood down on full pay and an enquiry into his conduct 
commenced. As a result of that enquiry the Applicant's 
employment was terminated with two weeks' notice 
commencing on and from 5 January 1993. 

The Applicant complains that his dismissal was unfair 
and seeks reinstatement in his employment with the 
Respondent. He does not deny that the events occurred as 
alleged by the Respondent. He simply does not have any 
recollection of the events in question. The Applicant says 
now, as he said before the enquiry, that he was so affected 
by alcohol that he unknowingly assaulted Mr Meli or, 
alternatively, did so without any intention on his part to do 
so. 

There is no argument between the parties as to the proper 
test to apply in cases of this nature, that is, whether the 
Respondent abused its right, prescribed under the Iron Ore 
Production and Processing (Mt. Newman Mining Company 
Pty Limited) Award, to terminate the Applicant's employ- 
ment on notice (see: Undercliffe Nursing Home v. The 
Federated Miscellaneous Workers' Union, Hospital, Service 
& Miscellaneous, W.A. Branch (1985) 65 WAIG 385). 
Furthermore, there is no question that because the incident 
occurred away from the workplace, it was improper for the 
Respondent to regard it as a cause to terminate the 
Applicant's employment (see: Metal and Engineering 
Workers Union—Western Australia v. Hamersley Iron Pty 
Limited (1993) 73 WAIG 1088; and see too: The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers v. Robe River Iron Associates (1992) 72 WAIG 
1150). Rather, the fact that it occurred away from the 
workplace and on New Year's Eve is said by the Applicant 
to be a factor mitigating against dismissal. 

MrZilko, for the Applicant, concedes that if the Applicant 
wilfully assaulted Mr Meli, his client does not have a valid 
claim, but he says such conduct is so out of character for the 
Applicant that he must have lost all of his senses because 
of his inebriation, which is consistent with the Applicant 
having no recollection of the events. Despite a somewhat 
unsatisfactory record of service in his initial years as an 
employee of the Respondent, there was no record of violence 
and when the Applicant discovered that he assaulted Mr 
Meli he apologised at the first available opportunity. 

Furthermore, the Applicant was well aware of the 
Respondent's policy regarding assaults at or in connection 
with an activity associated with the workplace. In the 
circumstances it was more likely than not that the Applicant 
was so affected by alcohol that the actions complained of 
were done in a state of automatism. 

The Applicant's claim that because he was drinking 
alcohol for some time on the occasion in question and has 
no recollection of the events in question, he should be taken 
to have acted in a state of automatism, is, in my view, at best 
a tenuous claim. I would have thought that something more 
substantial was required, particularly as the onus is on the 
Applicant to establish, in effect, that the Respondent 
wrongly interpreted his actions. In any event, the evidence 
of Messrs Meli and Taylor as to the Applicant's conduct at 
the Club on the night in question leads me to believe, on 
balance, that the Applicant did in fact intentionally act the 
way in which he did, albeit that he may not now recall the 
events. I accept their evidence, which indeed was not 
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contradicted, that the Applicant said to Mr Meli and to Mr 
Kyle, that he knew what he was doing and that if he was 
totally sober he would have done the same and that he did 
not care if Mr Kyle wanted to sack him on Monday. The 
evidence of Mr Taylor was that the Applicant was not 
unsteady on his feet nor slurring his speech. Moreover, the 
Applicant was able to identify Mr Meli despite the fact that 
there were many others at the Club. He did not simply take 
a wild swipe at the nearest person to him, but, on the 
evidence, made a deliberate attempt to single out Mr Meli 
and thereafter follow him about. Moreover, on the evidence 
of Mr Meli. the Applicant was sufficiently sober to 
appreciate Mr Kyle's standing as a superintendent in the 
Respondent's enterprise. Indeed, the evidence is that the 
Applicant raised specific grievances he had concerning the 
operations of the enterprise, in particular, undermanning and 
work overloads. Furthermore, the evidence of Mr Taylor is 
that when he interrupted the Applicant while he was abusing 
Mr Meli, the Applicant was able to regain his train-of- 
thought without any apparent incoherence. It may well be, 
as indeed appears to have been the fact, that the Applicant 
was affected by alcohol to the extent that he was more 
aggressive or adventurous than might normally be the case, 
but I am far from convinced he was so affected by alcohol 
as to be incapable of knowingly assaulting Mr Meli or 
forming an intention to do so. 

In the circumstances I am far from convinced that the 
dismissal was unfair. On the evidence adduced in these 
proceedings, it was clearly open to the Respondent to 
conclude that the Applicant's conduct was "totally unac- 
ceptable". Indeed, it is difficult to envisage any other proper 
conclusion in respect of the conduct. The fact that the 
Applicant was somewhat affected by the consumption of 
alcohol at the time does not make the conduct any more 
acceptable. As the Respondent correctly pointed out to the 
Applicant at the time of his dismissal, it has a duty to ensure 
that its other employees are not subjected to conduct of the 
kind engaged in by the Applicant on the occasion in 
question. Furthermore, there could be no objection to the 
Respondent's claim that the Applicant's conduct arose out 
of Mr Meli's relationship with the workplace. It is clear on 
the evidence that Mr Meli was pursued because of what he 
did for and on behalf of the Respondent and not because of 
his activities away from the workplace. Although one might 
expect a little more levity on New Year's Eve than on other 
occasions the Applicant simply went too far. The Applicant 
not only assaulted Mr Meli, but pursued him over the 
evening. He was called upon to desist by Mr Meli and 
others, but persisted with his misconduct, even to the point 
of saying that he did not care about the consequences, that 
he meant what he did and would do it again. 1 do not 
overlook the fact that the Applicant apologised to Mr Meli, 
but by then the damage had been done. It may well be, too, 
that by then the idea of losing his job meant more to him 
than it did at the time of the assault. Similarly, the fact that 
the dismissal may have harsh and even drastic domestic 
consequences for the Applicant is not highly material, 
having regard to the nature of the complaint alleged against 
the Applicant (see: Robe River Iron Associates v. The 
Australian Workers' Union, Western Australian Branch, 
Industrial Union of Workers (supra) at p. 322). 

In the circumstances, it is not necessary to consider the 
case of an employee acting in the way complained of, but 
in a state of automatism brought about by an excess 
consumption of alcohol. However, it may well be that an 
employer could not reasonably be accused of acting unfairly 
by dismissing an employee who, in a state of automatism 
brought about by the consumption of alcohol assaults and 
abuses another employee, particularly if the dismissal was 
effected not as a punishment, but in order to protect fellow 
employees. It seems to me that in considering the fairness 
or otherwise of a dismissal of that kind, care should be taken 
not to adopt the standards of the criminal law, but rather 
standards which recognise the need to maintain an orderly 
and safe working environment. 

In this case, the onus was on the Applicant to establish, 
on balance, that the Respondent acted unfairly in exercising 
its legal right to terminate the Applicant's employment. For 
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the reasons outlined, I am far from convinced that the 
Respondent so acted. 

Appearances: Mr M.H. Zilko (of Counsel) on behalf of 
the Applicant. 

Mr A.N. Siopis (of Counsel) and with him Mr P.A. De 
Zwart (of Counsel) on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Stephen John Richards 
and 

BHP Iron Ore Limited. 
No. 184 of 1993. 

COMMISSIONER G.L. FIELDING. 
21 June 1993. 

Order. 
HAVING heard Mr M. Zilko (of Counsel) on behalf of the 
Applicant and Mr A. Siopis (of Counsel) and with him Mr 
P. De Zwart (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jean Margaret Tarratt 

and 
Carlow Pty Ltd trading as Spacezone 

No. 1584 of 1992. 

COMMISSIONER C.B. PARKS. 
5 July 1993. 

Order. 
HAVING heard Mr J.R. Davidson on behalf of the 
Applicant and Mr D.F. Parker on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be adjourned to a date to be 
fixed following the hearing of application No. 29 of 
1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Trevor Taylor 
and 

SGS Australia Pty Limited. 
No. 526 of 1992. 

COMMISSIONER O.K. SALMON. 
23 December 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is a s.29(b)(ii) application in 
which Trevor Bain Taylor claims an order for certain 
benefits under his contract of service with Societe Generale 
de Surveillance (SGS) which he says, he has not been 
allowed. The benefits claimed are not benefits under an 
award or order of the Commission. 

In the first place the applicant's claim for benefits was 
based on an assertion that his contract of employment with 
SGS was for a fixed term of three years. However, that claim 
was abandoned during proceedings before me and an 
alternative claim (the claim) for benefits amounting to 
$130,233.31 become the matter in contention. The first 
claim and the alternative were opposed by SGS. 

The amount claimed, $130,233.31, relates to benefits 
listed under 12 headings less an amount already received by 
the applicant when his employment was terminated. The 
principal benefits claimed are an entitlement to a reasonable 
period of notice before his employment could be terminated 
and an entitlement to be paid reasonable severance pay upon 
termination of employment. 

The applicant asserts that a reasonable period of notice 
would have been 12 months, and in that respect he claims 
12 months salary in lieu ($60,000). He also asserts that 
severance pay of 10 months ($50,000) would have been 
reasonable in the circumstances of his case. 

Authorities of very recent and older vintage were raised 
in support of the applicant's claim for an implied term 
concerning a reasonable notice period. Whilst SGS did not 
in any substantial sense dispute the implication of such a 
term in a contract of service, it took strong exception to the 
implication of a term of more than one month as a 
reasonable proposition in the applicant's contract of service. 
Furthermore, it asserted that even if more than one month 
was found reasonable any amount ordered for payment to 
the applicant would have to be confined purely to payment 
in lieu of the period of notice. 

Such questions on jurisdiction as were raised in this case, 
and some concerning the manner in which the Commission 
should deal with claims for payments in lieu of reasonable 
notice are not, in my opinion, different from questions dealt 
with in my decision in Peter Sinclair and The Eagle Pty 
Limited c/- Radio West (72 WAIG 1393). Whilst the 
circumstances of that case and the present case are different, 
in Sinclair's case I dealt with the issues of law that are 
essential to fair and proper conclusion in this case and I 
intend to follow most of my earlier conclusions on this 
occasion. 

I mention once more that it is abundantly clear from 
s.23(i) of the Act that the Commission's jurisdiction is to 
enquire into and deal with industrial matters. The implica- 
tion of a reasonable period of notice for terminating a 
contract of service is a question of law and an industrial 
matter. But what is the appropriate way of dealing with that 
industrial matter is a separate question to be determined 
according to the mandate in s.26 of the Act. Furthermore, 
it is what I think is just and reasonable in that context which 
matters (Pepler's case 69 WAIG 11 at 23, per Rowland J) 
and not what the reasonable man or even judges in courts 
of law may think about fairness and reasonableness in other 
cases, albeit similar cases. Section 32(7) of the Act, and all 
that I said in connection with that section in Sinclair's case 
underlines the role of the Commission when dealing with 
an industrial matter as I have described it. 

In my assessment the mainstay of the argument for SGS 
against a term of notice greater than one month in the 
applicant's contract of service is the company's policy 
concerning notice and severance payments contained in the 
written advice to Mr Ainsworth dated 18 February 1992 
(Exhibit B12). SGS purported to strengthen that evidence 
with the testimony of Mr Ainsworth himself, the company's 
business manager for Australia, and Mr Horlock, who is the 
company's business Unit Manager agri-division Western 
Australia. 

Mr Horlock's testimony was to help establish one month 
to terminate employment as an industry custom. With the 
greatest of respect to Mr Horlock, I have given full 
consideration to all of his testimony and I am satisfied that 
it does not help to establish that proposition. 

Mr Ainsworth said that his employment was subject to 
one month's notice of termination and so did Mr Horlock. 
But it seems to me that the information contained in exhibit 
B9 is as strongly against one month as a fixed policy rule 
for all employees of SGS as the evidence of these two 
persons is for it. 

The applicant is 51 years of age. He began a career in the 
wool industry in a shearing team in March 1958 at the age 
of 16. He holds a diploma of agriculture and a diploma in 
wool classing. 

The applicant testified that in 1959 he joined Dalgety and 
Company Limited as a technical officer in the wool section. 
From there, in May 1967, he was transferred to Naracoorte 
in South Australia as the regional representative in the 
southeast of South Australia. After two years he was 
transferred to Melbourne as chief wool auctioneer for 
Australia. In May 1971 he was transferred back to Western 
Australia as store manager for Dalgety's in Spearwood. 

In January 1973 he joined Woolcombers as assistant 
manager of a newly formed country buying division. In 1976 
he took up employment as general manager with Swan Wool 
Auctions, a subsidiary of Westwools. While in that position 
he became the Chairman of the West Australian Wool 
Exchange, and following the purchase of Western Livestock 
by Westwools, he transferred to Western Livestock as 
assistant general manager. Following the sale of the 
Westwool Holdings Group to Elders Pastoral he became 
manager of Elders Wool Division. He was a member of 
Elders Pastoral Western Australian management committee. 

In September 1987 the applicant was invited to join 
Materials Consultants (Australia) Pty Ltd as general 
manager to help overcome some administrative problems in 
that company. 

The applicant also held positions on technical commit- 
tees: The WA Wool and Produce Brokers Association, the 
National Council of Wool Selling Brokers, the Joint Wool 
Selling Organisation state and federal, and the inaugural 
committee to start the Australian Wool Surveillance 
Authority with the national association of testing authorities. 

In July 1990 Material Consultants (Australia) Pty Ltd 
went into liquidation. By virtue of a sale agreement dated 
5 October 1990, the wool testing division of Materials 
Consultants (Australia) which traded as Melden Laborato- 
ries, was acquired by SGS from the liquidators, the 
accounting firm of Arthur Anderson. 

The applicant contends that that agreement required that 
prior to its completion date, SGS would negotiate with the 
applicant and another as to employment with SGS on terms 
and conditions of employment to be agreed. But no 
negotiations of that nature between the applicant and SGS 
ever took place. Nor was the applicant provided with a 
written contract of service although he did ask that there be 
confirmation of the terms of his employment. Furthermore, 
there was never a meeting between the applicant and SGS 
where terms in the contract of service concerning termina- 
tion of employment and redundancy payments. 

The applicant further contends that his employment by 
SGS would carry the same terms and conditions as applied 
to his employment with Materials Consultants. This, he 
says, was confirmed by a Mr Pedersen, representing SGS, 
after SGS took over the wool testing division. 
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The applicant says that in January 1991 he was assured 
of continued employment by a Mr Kirk, SGS chief executive 
officer. Furthermore, he says that some two months after his 
discussions with Mr Kirk he had discussions with Mr 
Pedersen regarding his remuneration. He says that it was 
proposed that his salary be reduced from $73,000 to $55,000 
and that there would be other benefits including superannu- 
ation, a bonus based on estimated fleece testing revenue, 
supply of a motor vehicle, telephone expenses and health 
insurance cover. The total salary package was in the vicinity 
of $90,000 per annum. 

The applicant rejected that offer, insisting on a base salary 
of $60,000. That figure was agreed evidently because SGS 
feared it would lose his services. Other elements in the 
salary package included supply of a car worth $12,000 per 
annum, telephone $ 1200 per annum, health insurance $1500 
per annum, and superannuation at 1% of annual salary to the 
value of $4200 per annum. There was also to be a bonus 
based on 7.5% of fleece testing revenue above a certain 
level. There is some dispute about the details of this bonus 
and that is a matter that I will return to. 

The aforementioned salary package was in place by the 
end of March 1991. However, later in 1991 the applicant was 
informed by Mr Ainsworth on behalf of SGS of certain 
arrangements being made with a co-developer of an 
electronic device known as an optical fibre diameter 
analyser, OFDA. Evidently these arrangements concerned 
variation of an exclusive sale agreement for that device; 
unless certain arrangements were put in place with the 
co-developer for a three year period SGS would not put 
resources into the OFDA project. 

Principally, the evidence relating to the OFDA project 
was in support of the abandoned case of a three year fixed 
term contract. However, in my opinion it is also important 
evidence concerning the implication of a term of reasonable 
notice in the contract of employment and I will also refer 
to this issue in that context later on. 

In January 1992 Mr Pedersen was made redundant. 
Following that a Mr Cordiner who had replaced Mr Kirk as 
national chief executive called a meeting in Perth at which 
laboratory staff were informed that there would be no further 
changes to staff. On 14 February 1992 the applicant was 
given a detailed memorandum outlining his responsibilities 
and accountabilities. These were divided into two areas: 
fleece testing development for Western Australia and 
development of the OFDA project. That memo mentioned 
a long and profitable relationship between the applicant and 
SGS. 

On 18 February 1992, the applicant was told that he was 
being retrenched. No reasons beyond retrenchment were 
given to the applicant, but evidently he was told that there 
was no appeal against it, either within the company or 
legally. The applicant's termination pay included one 
month's salary, $5000, in lieu of notice, and five weeks 
severance pay of $5769.23. 

On 22 February 1992 an advertisement for the position 
of sales manager appeared in the West Australian newspa- 
per. The applicant believes that the position advertised was 
the position he occupied before his employment was ended. 

There is no evidence to show that the applicant was ever 
told of SGS policy regarding one month's notice to 
terminate employment; nor that he was told of a policy 
concerning retrenchment pay. In my opinion there was never 
any discussion between the applicant and SGS concerning 
either subject and 1 do not think it can be reasonably said 
that SGS policy in those respects applied to the applicant. 
It may be a reasonable proposition that had the subject of 
reasonable notice been addressed by the parties when the 
applicant first became employed by SGS the official policy 
contained in exhibit B12 would have most likely been put 
to the applicant as the appropriate agreement to be reached. 
But by no stretch of the imagination could it be said that the 
applicant would have most likely accepted the company's 
proposal. Indeed the applicant's employment history reveals 
a career in the wool industry developed over 34 years in 
which the applicant has filled the most senior positions. The 

mere fact that he commenced employment with SGS with 
a salary package of $90,000 and a valid expectation that his 
employment was secure entitled him to reject a one month 
notice period as reasonable in his case. 

But there was an attempt to reduce the value of the 
applicant's salary package followed by negotiations be- 
tween him and Mr Pedersen which were finalised to the 
substantial satisfaction of all concerned. That was the 
occasion that might have been availed of to settle the 
question of notice also. I think that with the experience of 
the proposal to reduce his salary package and in the 
negotiations with Mr Pedersen that followed, the applicant 
would have given the most serious consideration to an 
appropriate length of notice to terminate his employment if 
the parties had turned their minds to that question. In my 
opinion it would border on the preposterous to say that a 
period of one month would have then been agreed to by the 
applicant. 

A reasonable period of notice is to be determined when 
the employment is to end, not when the employment begins; 
and it is die logic and fairness of that rule that underlines 
my attitude to the subject in the applicant's circumstances 
thus far. 

Furthermore, because of his involvement with the OFDA 
project, I think it is fair to say that the applicant's 
expectations of secure employment were validly higher 
towards the end than they were when he began with SGS. 

In my opinion a period of 12 months notice to terminate 
was reasonable in all of the circumstances surrounding the 
applicant's employment. 

There are two parts to the applicant's argument for 
reasonable severance pay. Firstly, it is said that his 
employment with Materials Consultants (Australia) Pty Ltd 
and SGS was in fact continuous. That part of the argument 
goes to the amount of entitlement as well as principle. 
Secondly, I think the crucial part, is that the principle is 
established as a part of company policy. 

As a general proposition exhibit B12 shows clearly that 
severance pay is an established principle, or entitlement, 
given application to SGS employees. However, for the 
reasons I have already explained I do not think the applicant 
is a member of the general class of employee to whom that 
principle applies. 

While payment in lieu of notice and severance payments 
are separate and distinct principles in SGS policy—and as 
I understand the distinction it is between damages and 
compensation—it does not follow from that fact that 
severance payments are also an implied entitlement of the 
applicant. Distinctions between principles notwithstanding, 
ultimately both are reduced to payments of money; and in 
my opinion where, as in the applicant's case, an implied 
term of 12 months notice for terminating employment or 
payment in lieu thereof would probably militate against an 
implied term entitling the applicant to severance pay. I do 
not say that a term of severance pay cannot be implied, but 
to be implied it must go without saying and be fair and 
reasonable in all of the circumstances surrounding the 
applicant's employment, or more precisely, the termination 
of it. The material before me is not of such strength to enable 
me to imply a term in the applicant's contract of service 
entitling him to severance pay. That part of the applicant's 
claim is refused. 

No case was presented concerning the provision of 
out-placement consultancy services to 18 February 1993 and 
that claim is refused. 

Apart from the bonus arrangement, which I will deal with 
last, exhibit L2 lists the items of the recommended salary 
package as follows; 

Base salary $60,000 
Car $12,0)0 
Telephone $ 1,200 
Health Insurance $ 1,500 
Superannuation 7% $ 4,200 
of salary 
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The amended notice of answer, amongst other things, 
includes the following in the applicant's terms and 
conditions of employment: 

Telephone rental and calls to value of $1200 per annum 
Reimbursement of legitimate business expenses only 
Payment of HBF premiums to the value of $1500 per 

annum 
Payment of employer contribution to superannuation at 

the rate of 7% of annual salary to the value of $4200 
per annum 

Provision of a company car 
In this general area of entitlements the applicant claims: 

telephone rental and calls, $500.00; entertainment expenses, 
$5,000.00; Hospital Benefit Fund premiums, $1,200.00; 
employer contribution to superannuation, $4,200.00; provi- 
sion of a car $ 12,000; and a rollover of superannuation funds 
paid by the respondent at the rate of 7% of the applicant's 
salary for the period 11 March 1991 to 18 February 1992, 
$3,969.76. 

There is a fundamental objection to any of these amounts 
being included in an order on grounds I alluded to earlier, 
namely, that given that there is to be an order in the 
applicant's favour recognising an implied term for terminat- 
ing a contract of service greater than one month, the money 
awarded in consideration of the notice not being given is 
limited to the applicant's actual salary figure. In other words 
it cannot include payments for the above mentioned matters. 

In my opinion that fundamental objection cannot be 
sustained in the light of the decision of O'Bryan J in 
Kilburn's case, to which I was referred (AILR 2 June 1988. 
Report #215). 1 think the reasoning implied in that decision, 
and even if it is not, what I would think is logical and fair 
in the applicant's circumstances, is all elements of an annual 
remuneration package given a specific money value are, for 
the purpose of assessing entitlements, to be viewed as salary, 
unless there is evidence for contrary consideration. But, of 
course, the onus is upon the applicant to establish the claims 
made. 

In my opinion exhibit L2 is evidence enough to establish 
an entitlement to $12,000 in consideration of a car and 
superannuation of $4,200. However, neither the claim for 
telephone or the testimony of the applicant in cross 
examination convinces me of the strength of claims in this 
respect. Likewise health insurance premiums; the applicant 
was challenged in this respect and I think that payments 
under this heading were on the basis of covering expenses 
as they were incurred, as the applicant agreed they were for 
telephone. The applicant has no entitlements in these two 
respects. 

No case was made out for entertainment expenses and the 
claim under that heading is refused. Furthermore, on the case 
presented, 1 would not allow the amount claimed for 
superannuation rollover for the period 11 March 1991 to 18 
February 1992. 

The applicant claims entitlement to a bonus payment of 
$1,000 in respect of sale of an OFDA device to the 
Department of Agriculture. Mr Brunner said that it was not 
denied that $1,000 was owing to the applicant on the sale, 
but he contended that "individual circumstance" did not 
form part of the terms of the applicant's contract of service. 

The sale of the device was by the applicant on behalf of 
SGS and I am unable to understand why that sale was not 
an incident arising in the relationship of employer and 
employee. Given that fact and the admission that $1,OCX) was 
owing to the applicant as the direct result of it, it would be 
plainly unconscionable not to allow the applicant this claim. 

The applicant says that he accepted a bonus arrangement 
under which he would receive 7.5% of fleece testing revenue 
above the 1990 level of $ 150.000. He contends that while 
he requested written confirmation of this arrangement it was 
never provided. He understands that SGS intended to impose 
a threshold level, however that level was not conveyed to 
him. He claims bonus payments of $4,000.00. 

The information contained in exhibits LI and L2 support 
the applicant's testimony in chief on the subject of bonuses. 
Furthermore, the applicant explained during his cross 

examination that with salary being reduced to $60,000 he 
would have been worse off if he had accepted a bonus of 
7.5% on revenue exceeding $200,000 than if he had accepted 
a package of $55,000 salary and 5 percent bonus on total 
revenue. 

I allowed Mr Brunner to tender written evidence in the 
form of a letter on the subject and I heard Mr A ins worth on 
conversations he had with another person on the bonus 
arrangement. Mr Lucev raised objections to both forms of 
evidence being allowed. 

I consider the applicant to be a credible person not likely 
to mislead the Commission in giving his testimony. At the 
same time I do not have an adverse opinion of Mr A ins worth 
as a witness. But having regard for all of the circumstances 
relating to the applicant's income from employment with 
SGS, and having the advantage of hearing his explanation 
under challenge, I think it is the less likely that he would 
have agreed to the less favourable arrangement. I have 
decided to allow this claim. 

My decision in this case is that an order shall be made 
requiring SGS to pay the applicant $67,688.55 within 
fourteen days of the date of the order. This amount is made 
up as follows: 

12 months salary in lieu of notice $60,000 
Provision of car $12,000 
Contribution to superannuation at 
7% salary 4,200 

Bonus on sale of OFDA device $ 1,000 
Bonus of 772% on fleece sales $ 4,000 

$81,200.00 
Less payments already received 13,511.45 

$67,688.55 

The proposed order will now issue in the form of minutes 
and the parties are asked to advise my associate of their 
requirements in this regard. 

Appearances: Mr A.D. Lucev and with him Mr N.M. Kee 
appeared for the applicant. 

Mr P.G. Brunner appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Trevor Taylor 
and 

SGS Australia Pty Limited. 
No. 526 of 1992. 

COMMISSIONER O.K. SALMON. 
30 December 1992. 

Order, 
HAVING heard Mr A.D. Lucev and with him Mr N.M. Kee 
on behalf of the Applicant and Mr P.G. Brunner on behalf 
of the Respondent, the Commission, pursuant to the powers 
conferred under the Industrial Relations Act 1979 hereby 
orders— 

That SGS Australia Pty Limited pay Trevor Taylor 
the sum of $67,688.55 within fourteen days of the date 
of this order. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Southern Cross Yachts, 

t/a Katanning Motel 
Sons of Gwalia Ltd 
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Tavern, Katanning 
Darling Range Transport 
Indian Ocean Airlines 
Country Fresh Pty Ltd 
Country Fresh Pty Ltd 
Lindsay Humphry t/a SKIVA 
Letack Pty Ltd, Standale Pty Ltd, 

Buu Pty Ltd Trading as Cockburn 
Saw Mills 

B.L.T. Plastics t/a Black Lined 
Tanks 

Runnings Building Supplies 
(Terry Foster) Cheap Foods, Myaree 
Klockner Moeller 
Tori Pty Ltd t/a Securus Security 
Rothmans Distribution Services 

Limited 
Japan Pacific Holidays Pty Ltd 
Geko Pty Ltd t/a Southwest Poultry 
Indian Ocean Airlines 
TNT Materials Handling Pty Ltd t/a 

TNT Komatsu Forklifts 
Fosseys (Australia) Pty Ltd 
Electrolux Pty Ltd, Mr McFadden 

(Regional Manager) 
Ashdown Enterprise (Wholesale) 

Pty Ltd 
Glynburn Contractors t/a Bus Aus- 

tralia 
Indian Ocean Airlines 
Fenshore Holdings Pty Ltd T/as 

Brett's Futons 
Lanbay Island Pty Ltd t/a Perth 

Swedish Auto Centre 
GEC Electrical Wholesale Division 
Sharpe and Sons 
CDC Graphics Pty Ltd 
Goldfields Publishing 

(Barrie Thomson, Chairman) 
Japan Pacific Holidays Pty Ltd 
Sepia Holdings Pty Ltd, t/a Jeni 

Tayiow Real Estate 
Cyrenian House 
Metro Settlements 
Stephen Snowden, Springsteen Pty 

Ltd 
C.S.B.P. and Farmers 
Bungee One (Probe W.A. Pty Ltd) 
Bristow Helicopters Australia Pty 

Ltd 
Mosman Park Bowling Club (Inc) 
King Kong Sales 
Alloa Holdings Pty Ltd 
Indian Ocean Airlines 
Ron Graham Builder Designer Pty 
Ltd 
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The Shire Clerk, Shire of Leonora 
New-Life Slimline Aust Pty Ltd 
Ridgewell Holdings Pty Ltd 
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Converters Rockingham 

1527/1992 
512/1993 

Salmon C. 
Fielding C. 

Discontinued 
Dismissed 

513/1993 Fielding C. Dismissed 

CR90/1993 Gregor C. Dismissed 

241/1993 
406/1993 
1604/1992 

Negus C. 
Negus C. 
George C. 

Discontinued 
Discontinued 
Discontinued 

288/1993 
1319/1992 
282/1993 
664/1993 
2043/1990 
709/1993 

Salmon C. 
Beech C. 
Salmon C. 
Salmon C. 
Salmon C. 
Coleman C.C. 

Discontinued 
Discontinued 
Discontinued 
Discontinued 
Discontinued 
Dismissed 

246/1993 Beech C. Discontinued 

1535/1992 
369/1993 
1254/1991 
673/1993 
422/1992 

Beech C. 
Salmon C. 
Salmon C. 
Halliwell S.C. 
Salmon C. 

Discontinued 
Discontinued 
Discontinued 
Discontinued 
Discontinued 

423/1993 
58/1991 
1308/1992 
1056/1992 

Salmon C. 
Salmon C. 
Beech C. 
Fielding C. 

Discontinued 
Discontinued 
Discontinued 
Discontinued 

277/1993 
17/1993 

Parks C. 
Beech C. 

Discontinued 
Withdrawn 

134/1993 Negus C. Discontinued 

711/1991 Salmon C. Discontinued 

1292/1992 
169/1993 

Beech C. 
Kennedy C. 

Discontinued 
Withdrawn 

112/1993 Fielding C. Discontinued 

815/1992 
111/1993 
570/1993 
237/1993 

Fielding C. 
Parks C. 
Fielding C. 
Negus C. 

Dismissed 
Dismissed 
Dismissed 
Discontinued 

110/1993 
724/1993 

Halliwell S.C. 
Fielding C. 

Discontinue^ 
Dismissed 

1576/1992 
454/1993 
64/1992 

Negus C. 
Kennedy C. 
Salmon C. 

Discontinued 
Withdrawn 
Discontinued 

903/1992 
144/1993 
340/1993 

Salmon C. 
Beech C. 
Gregor C. 

Discontinued 
Discontinued 
Discontinued 

205/1993 
1506/1992 
1138/1992 
1301/1992 
1159/1991 

Salmon C. 
Gregor C. 
Parks C. 
Beech C. 
Salmon C. 

Discontinued 
Discontinued 
Discontinued 
Discontinued 
Discontinued 

335/1991 
1180/1992 
151/1993 
909/1993 
210/1993 
845/1993 

Salmon C. 
Gregor C. 
Salmon C. 
Parks C. 
Gregor C. 
Halliwell S.C. 

Discontinued 
Withdrawn 
Discontinued 
Dismissed 
Withdrawn 
Discontinued 
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Applicant Respondent Number Commissioner Result 

Hosken S. Crommelins Operations Pty Ltd 822/1993 Negus C. Discontinued 
Hurley J.H. Westralian Sands Ltd 742/1993 Fielding C. Discontinued 
Huxley S. Hannah and Her Sister 654/1993 Kennedy C. Withdrawn 
Italiano D. Callows Transport 1266/1992 Parks C. Discontinued 
Jardine R.M.H. Aspon Tanneries (1991) Pty Limited 309/1992 Negus C. Discontinued 

t/a Austwide Sheepskin Products 
Johnson L. Camillia Holdings t/a The Esplanade 194/1993 Halliwell S.C. Dismissed 

Hotel Fremantle 
Jones C. Victor Holdings Pty Ltd 461/1993 Coleman C.C. Dismissed 
Jones D. Victor Holdings Pty Ltd 460/1993 Coleman C.C. Dismissed 
Kearney J.M. Change Holdings Pty Ltd 1638/1992 Gregor C. Discontinued 
Kelly L.D. Geraldton Resource Centre Inc. 1571/1992 Beech C. Discontinued 
Kilpatrick R.J. (Peter Callo) Action Water Tankers 244/1993 Negus C. Discontinued 
Koenig J. Comet Taxis, Roeboume 621/1993 Halliwell S.C. Discontinued 
Lakeman G.E. Data General Australia Pty Ltd 686/1992 Fielding C. Discontinued 
Leighton N. Australian Timber Products 70/1993 Parks C. Dismissed 
Lenderyou C. Picnic Basket 233/1993 Beech C. Discontinued 
Lobo I. Gene Beadsworth 381/1993 Halliwell S.C. Granted 
Mansfield A. (Darrell Wheeler) Retail Solutions 

WA 
272/1003 Salmon C. Discontinued 

Marshall R. 
WA 

Action Food Barns—Woodvale 380/1993 Salmon C. Discontinued 
Martin B.R. J.E. Hofmann Engineering Pty Ltd 312/1993 George C. Dismissed 
McKean T. Shayler Pty Ltd t/a Grass Growers 399/1992 Salmon C. Discontinued 
McKerras-Oughton 
R J 

Automotive Skills Training Centre 649/1993 Halliwell S.C. Discontinued 

McNeil S.H.M. Salvation Army Corp Bentley 124/1993 Beech C. Discontinued 
Meechin-Fowle R. Sonic Products 1460/1992 Gregor C. Withdrawn 
Millar G. Australian Document Exchange Pty 1391/1991 Parks C. Discontinued 

Ltd and Charthill Ltd 
Moerenhout S. BP Enterprise Pty Ltd t/a Fast 379/1993 Halliwell S.C. Discontinued 

Settlements 
Monaghan C.J. Calomi Farming Pty Ltd 270/1993 Parks C. Discontinued 
Morrison D. R.J. Brown—CMPS Offshore Engi- 190/1993 Fielding C. Dismissed 

Motherway R.M. 
neers 

Maxwell Arthur Page t/a South Hed- 618/1993 Beech C. Discontinued 
land Pharmacy 

Naughton H. Welded Mesh Pty Ltd 1247/1992 Negus C. Discontinued 
Neal S.M. Russell Pathology Services 491/1993 Fielding C. Withdrawn 
Nelson A.R. De Groot Marine Services (Cleft Pty 105/1993 Parks C. Discontinued 

Ltd Trading for DeGroot Service 
Trust Trading as Otmar) 

Nelson J.C. Bristow Helicopters Australia Pty 
1 Irl 

339/1993 Gregor C. Discontinued 

Nicholls B.I. 
LAU 

West Australian Petroleum 202/1993 Salmon C. Discontinued 
Nicholson M.A. John Sands Pty Ltd 1481, Beech C. Discontinued 

1632/1992 
Nicholson M.A. John Sands Pty Ltd 187, 191/1993 Beech C. Discontinued 
Norman M.J. Royal Australian Airforce 239/1993 Fielding C. Discontinued 

Association 
Norman R. Royal Australian Airforce 240/1993 Fielding C. Discontinued 

Association 
Oliver M.A. Parell Pty Ltd 360/1993 Salmon C. Discontinued 
Palumbo A. SHRM (Aust) Pty Ltd 991/1992 Salmon C. Discontinued 
Paul A.W. Western Mining Corporation 824/1993 Coleman C.C. Dismissed 

Limited 
Paulson M.J. C.S.A. Credit Realty Pty Ltd 140/1993 Beech C. Discontinued 
Pearce R. Nationwide Security Pty Ltd 279/1993 Halliwell S.C. Discontinued 
Pearson J.E. Pamngurr Aboriginal Corporation 56/1993 Beech C. Discontinued 
Pelham K. P & M Crabb 778/1993 Halliwell S.C. Discontinued 
Perin H. Toby and Joanne Wilson 53/1993 Halliwell S.C. Discontinued 
Phillips G. Westrac Equipment Pty Ltd 492/1993 Halliwell S.C. Discontinued 
Polden A.L. (Cindy Osbourne) Mirrabooka 176/1993 Parks C. Discontinued 

Health and Beauty Centre 
Prince D. Peter Howie trading as River 1609/1992 Gregor C. Discontinued 

Rooster Broome 
Raat F.E. Kesokewood Pty Ltd t/a Red Hot 382/1993 Fielding C. Discontinued 

Parcel Taxis 
Reed N.B. J.R. Morris & Co. 120/1993 Beech C. Discontinued 
Richards J.A. Custom Credit Corporation Ltd 1501/1990 Salmon C. Discontinued 
Rikona V.M. New Celebration Gold Mines 76/1993 Gregor C. Discontinued 
Robe W. (Michael Murphy) The Professionals 754/1993 Coleman C.C. Dismissed 
Satterley J. Satterley & Company Pty Ltd 1508/1992 Park C. Dismissed 
Sebrechts R. Applied Micro Systems (Australia) 83/1993 Negus C. Discontinued 

Pty Ltd 
Sharp F. Broughton Air Services Pty Ltd 139/1993 Gregor C. Withdrawn 
Smith D.A. Banjo Holdings 802/1993 Parks C. Discontinued 
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Toyc 
li Fi 

Stephens R.L. Spraying Systems Aust Pty Ltd 
Storr P. D.O.M.E. Incorporated W.A. 
Sykes C.N. Supreme Printers Pty Ltd 
Throssell P. Pacific Good Food & 

Accommodation Guide 
Walker M.A. Citibank Savings Limited 
Walles W.E.G. Origen International Ltd (Formulab 

International Pty Ltd) 
Wallis G.R. Runnings Forest Products Pty Ltd 
Watkins K. TLC Emergency Foundation 
Webb A.P. Abbotts Radiators and 

Airconditioning 
Welch T. Coles Myer Ltd t/a Coles 

Supermarkets 
Whitfield D.V. Indian Ocean Airlines 
Wilson J. Dominion Mining Limited 
Winnall NJ. (Mr Kevin Thomas Starcevich) King 

Mining Corporation Ltd 
Woodhead B.A. Observation City Resort Hotel 
Woodhill L. Australian Paper Manufacturers Pty 

Ltd 
Wyss P. Grubb Real Estate and Finance 
Yellop M. Tanu Pty Ltd trading as Photoland 
Young N.A. Pace and Brine Master Builders 
Zhang N. John Francisco Carmona and Others 

trading as "The Insulated Slab 
Company" 

Zwol H.V. Innes Transport 

1370/1991 
294/1993 

Salmon C. 
Halliwell S.C. 

Discontinued 
Discontinued 

Coleman C.C. 
Beech C 

Dismissed 
Discontinued 

1599/1992 
1467/1992 
1480/1992 
494/1993 

JUffWWwlft • 
Beech C. 
Salmon C. 
Negus C. 
Halliwell S.C. 

1 Ovw 11 (• ft t i U wV» 
Withdrawn 
Dismissed 
Discontinued 
Discontinued 

77/1993 
245/1993 

Salmon C. 
Halliwell S.C. 

Discontinued 
Granted 

1581/1992 
728/1993 
429/1993 

Kennedy C. 
Halliwell S.C. 
Fielding C. 

Discontinued 
Dismissed 
Discontinued 

933/1992 Salmon C. Discontinued 

1309/1992 
653/1993 
545/1992 

Beech C. 
Gregor C. 
Gregor C. 

Discontinued 
Withdrawn 
Discontinued 

299/1992 
476/1992 

Fielding C. 
Fielding C. 

Discontinued 
Discontinued 

152/1993 
403/1993 
648/1993 
336/1993 

Beech C. 
Kennedy C. 
Fielding C. 
Negus C. 

Discontinued 
Withdrawn 
Discontinued 
Dismissed 

866/1992 Parks C. Discontinued 

CONFERENCES— 

Matters arising out ©f— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Alcoa of Australia Ltd 
and 

The Australian Workers' Union, West Australian Branch. 
Industrial Union of Workers. 

No. C 203 of 1993. 
COMMISSIONER J.F. GREGOR. 

8 July 1993. 
Order. 

HAVING heard Mr R. Reynolds on behalf of the Applicant 
and Mr S. Booth on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby issues 
the following order, in accordance with the attached 
Schedule, to be known as the Alcoa Marrinup Nursery Order 
No. C 203 of 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

L—Title. 
This Order shall be known as the Alcoa Marrinup Nursery 

Order No. C 203 of 1993 and. subject to its terms, shall 
supplement The Horticultural (Nursery) Industry Award, 
No. 30 of 1980 as varied. 

2.—Arrangement. 

1. Title 
2. Arrangement 
3. State Wage Principles 
4. Area and Scope 
5. General Conditions of Employment 
6. Wages 
7. Payment of Wages 
8. Date of Operation 
9. Terms 

Appendix A—Parties Bound 

3.—State Wage Principles. 

It is a condition of this award/industrial agreement that 
any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

4.—Area and Scope. 

This Order shall apply to those employees who, except 
for the terms of this Order, would be bound by The 
Horticultural (Nursery) Industry Award, No. 30 of 1980 and 
who are employed by Alcoa of Australia Limited at the 
Marrinup Nursery. 

5.—General Conditions of Employment. 

Except as provided in Clause 6.—Wages and Clause 
7.—Payment of Wages of this Order the terms and 
conditions of each employee covered by this Order shall be 
as prescribed in The Horticultural (Nursery) Industry 
Award, No. 30 of 1980. 



6.—Wages. 
The following shall be the minimum weekly rates of 

wages payable to employees covered by this Order. 
Per Week 

$ 
(1) Nursery Assistant Grade 1 312.20 

Nursery Assistant Grade 2 320.70 
Nursery Assistant Grade 3 329.20 
Nursery Assistant Grade 4 337.70 

(2) Junior employees shall be paid the same percent- 
age of the Nursery Assistant Grade 1 rate of wage 
as specified for junior employees in The Horticul- 
tural (Nursery) Industry Award, No. 30 of 1980. 

(3) Casual employees shall be paid 20 per cent in 
addition to the rate prescribed. 

7.—Payment of Wages. 
Payment of wages shall be fortnightly by electronic funds 

transfer provided that this may be changed where there is 
agreement between the employer and employees. 

8.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after the 1 st day of J une 1993. 

9.—Term. 
This Order shall apply for a period of twelve months from 

the Date of Operation. 

Appendix A—Parties Bound. 
Alcoa of Australia Ltd 
South West Highway 
PINJARRA WA 6208 
The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers, 
"Wellington Fair" 
Cnr Wellington and Lord Streets 
PERTH WA 6000 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Baulderstone Homibrook Engineering Pty Ltd 
and 

Metals and Engineering Workers' Union—Western 
Australia. 

No. C 230 of 1993. 

COMMISSIONER J.F. GREGOR. 
10 June 1993. 

Order. 
HAVING heard Mr C. Mitsopoulos on behalf of the 
Applicant and Mr C. Saunders on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby issues the following order, in accordance with the 
attached Schedule, to be known as the Yarrie Construction 
Order No. C 230 of 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Yarrie Construction 
Order No. C 230 of 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Site Allowance 
6. Boots 
7. Rest and Recreation Leave 
8. Hours 
9. Site Safety Procedure 

10. Industrial Relations Procedure 
11. No Extra Claims 
12. Term 

3.—Area and Scope. 
This Order shall apply to Baulderstone Homibrook 

Engineering Pty Ltd and to the Metals and Engineering 
Workers Union—Western Australia (the Union) in respect 
of employees of the Contractor who are members of or 
eligible to be members of the Union who are employed on 
the construction phase of the Yarrie Project and bound by 
the Metal Trades (General) Award 1966 (No. 13 of 1965), 
Part II—Construction Work (the Award). 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the Award by which the employee would be 
bound if not for this Order and where the provisions of such 
Award are inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5.—Site Allowance. 
A site allowance of $2.09 per hour for each hour worked 

shall be paid and such payment shall be in lieu of all 
prescribed disability allowances in the named awards. 

6.—Boots. 
Each employee on commencing employment with the 

Contractor concerned shall be provided with one pair of 
safety boots free of charge. 

Employees shall also be paid a safety footwear mainte- 
nance allowance of $0.06 per hour, for each hour worked, 
except where such an allowance is prescribed by their 
relevant Award. 

7.—Rest and Recreation Leave. 
(1) From the commencement of work on the Project 

employees engaged in work to which this Order applies shall 
be entitled to rest and recreation leave in accordance with 
the Award after the completion of each ten weeks' 
continuous service on site by the employee in lieu of the four 
months' of continuous service provided therein. 

(2) The leave provided for in subclause (1) hereof shall 
be taken as soon as practicable, as agreed between the 
employer and employee or, in the absence of agreement, 
upon not less than one week's notice by the employer to the 
employee. 

8.—Hours. 
(1) Notwithstanding the provisions of the Award, an 

employee who works in excess of 38 ordinary hours in any 
week shall accrue an entitlement to 24 minutes worked in 
excess of seven hours 36 minutes per day, provided the 
maximum accrual in any week shall not exceed two hours. 

(2) The leave so accrued shall be taken concurrently with 
the period of leave provided in Clause 7.—Rest and 
Recreation Leave of this Order, provided that should the 
services of an employee be terminated with any such 
accrued leave not taken, he/she shall be given payment in 
lieu of that leave. 
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9.—Site Safety Procedure. 
(1) An employee shall first raise an issue relating to 

occupational health, safety and welfare with their supervi- 
sor. Where an employee encounters what the employee 
believes to be a safety hazard or is allocated work which the 
employee considers unsafe, the employee shall immediately 
advise his/her supervisor. 

(2) The employer and the employee's safety representa- 
tive shall then inspect the work area involved. The work may 
continue on conditions agreed between the employer and the 
employee's safety representative whilst the issue is being 
resolved but in no circumstances should work continue if it 
will expose the employee or any other person to a risk of 
immediate and serious injury or imminent and serious harm. 

(3) Should the safety issue remain unresolved the 
employer concerned, the employee's safety representative 
and the site safety officer shall meet and inspect the work 
with a view to resolving the issue. 

(4) Where the parties agree that a meeting of the Site 
Safety Committee may assist in the resolution of the issue, 
a special meeting of the Site Safety Committee meeting 
shall be convened. The Site Safety Committee shall ensure 
that it is joined by all persons necessary for the purpose of 
resolution of that issue. 

(5) If the issue is still not resolved, an inspector should 
be advised of the problem and that inspector may be 
requested by any of the parties to advise and assist in the 
dispute having regard to the appropriate Act and Regula- 
tions. 

(6) The parties will endeavour to maintain continuous 
productive work for all employees while the above 
procedures are being followed. 

Employees who have been removed from their immediate 
area for reasons associated with a safety issue may be 
allocated alternative work in another area by their employer. 

10.—Industrial Relations Procedure. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her Union delegate and the 
employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof the Union delegate shall 
discuss and attempt to resolve the dispute with the 
contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern, it shall be referred to the Contractor's senior 
management representative and the appropriate full-time 
Union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible. 

(4) While the steps in subclauses (1) and (3) hereof are 
being followed no industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

11.—No Extra Claims. 
(1) A condition of this Order is that the Union will make 

no further claims on the employers over and above the 
conditions set out in this Order for the life of the 
construction phase of the project. The no extra claims 
commitment expressly applies to site specific issues such as 
site allowance and rest and recreation leave. 

(2) Nothing in subclause (1) above shall prevent the 
Unions from pursuing issues in the Commission where such 
issues are consistent with the State Wage Fixing Principles. 

12.—Term. 
This Order shall have effect from the commencement of 

construction work on the site and shall remain in force until 
completion of the construction phase of the Yarrie project. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nally (WA) Pty Ltd 

and 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch. 
No. C 241 of 1993. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
21 June 1993. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 31st day of May, 1993 a conference was 
held by the Commission pursuant to Section 44 of the Act; 
and 

Whereas it was demonstrated that the parties were in 
dispute as to the terms and conditions of employment that 
were to apply to the employees of the applicant; and 

Whereas the parties engaged in djscussions after the 
conference and reached agreement on the issues in dispute; 

The Commission hereby registers the agreement as 
contained in the attached schedule. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Nally North Perth Site 

Order. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Wages 
8. No Reduction 
9. Shift Work 

10. No Extra Claims 

3.—Scope. 
This Order shall apply to all employees of Nally (WA) 

Pty Ltd, 299 Charles Street, North Perth. 

4.—Parties Bound. 
This Order shall be binding upon: 

(a) The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch and its members. 

(b) Nally (WA) Pty Ltd. 

5.—Date and Period of Operation. 
This Site Order shall operate from the beginning of the 

first pay period commencing on or after 21 st June, 1993 and 
shall remain in force for a period of 6 months and will not 
continue in force after its expiry unless renewed. 

6.—Relationship to Parent Award. 
This Order is to operate in conjunction with the Plastic 

Manufacturing Award 1977 No. 5 of 1977, provided that 
where there is any inconsistency between this Order and the 
abovementioned Award, the provisions of this Order shall 
prevail to the extent of the inconsistency. 
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7.—Wages. 
The minimum adult weekly rate of pay payable to 

employees covered by this Order shall be as follows: 
Minimum Over 

Award Award 
Rate Payment Total 

Packer—Grade 1 (no experience) $325.40 $16.70 $342.10 
Packer—Grade 2 (experienced) $358.80 $ 8.00 $366.80 
Blow Moulding Machine Opera- 

tor—Grade 1 (first 3 months of 
training) $375.50 $23.50 $399.00 

Blow Moulding Machine Opera- 
tor—Grade 2 $392.20 $28.80 $421.00 

8.—No Reduction. 
Nothing in this Order shall entitle Nally (WA) Pty Ltd to 

reduce the weekly rate paid to any employee as at the date 
of issuance of this Order. 

9.—Shift Work. 
All work at Nally (WA) Pty Ltd, North Perth shall be 

performed in accordance with a shift work roster. The 
ordinary hours of shift workers shall be worked in 8 hour 
shifts between 10.00pm on Sunday and 10.00pm on Friday. 

Night Shift 10.00pm- 6.00am Sunday-Friday 
Day Shift 6.00am- 2.00pm Monday-Friday 
Afternoon Shift 2.00pm- 10.00pm Monday-Friday 

Provided that the ordinary hours may be altered to meet 
operational requirements after negotiations with The Feder- 
ated Miscellaneous Workers' Union of Australia, W.A. 
Branch on the new starting and finishing times for each shift. 

In addition to the ordinary rates of pay a shift allowance 
shall be payable for; night shift 17.5 percent; and afternoon 
shift 15.0 percent. 

Shift workers shall work a rotating shift roster with a 
weekly changeover as follows: 

Day Shift, Night Shift, Afternoon Shift 
All hours worked outside the ordinary hours of shift 

workers, as defined above, shall be paid as overtime in 
accordance with Clause 6.—Overtime of the Plastic Manu- 
facturing Award 1977 No. 5 of 1977. 

10.—No Extra Claims. 
The Union and its members undertake that no further 

claims will be made over the period of operation of this 
Order except when consistent with State Wage Case 
decisions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Foodland Associated Ltd 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. C 191 of 1993. 

Foodland Associated Limited (Western Australia) 
Warehouse Award 1982 

No. A 27 of 1982. 
COMMISSIONER S.A. KENNEDY. 

10 June 1993. 
Order. 

WHEREAS this application involved a dispute between 
Foodland Associated Ltd and The Shop, Distributive and 
Allied Employees' Association of Western Australia involv- 
ing employees at warehouse operations and elsewhere; and 

Whereas industrial action was taken by the employees; 
and 

Whereas following conciliation proceedings in the Com- 
mission that industrial action ceased; and 

Whereas the parties then pursued enterprise bargaining 
intensively in the Commission; and 

Whereas the parties have now reached an agreement in 
terms and are committed to taking steps to register that 
agreement pursuant to the Wage Fixing Principles; and 

Whereas, having heard the parties and having regard for 
the time likely to be required to pursue such application, and 
by consent; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 44(8)(a), do hereby order— 

1. That, subject to the parties forthwith making 
application for registration of the agreement 
reached in this matter pursuant to the Enterprise 
Bargaining Principle, the terms of the agreement 
identified as "The Agreement" in the records of 
Matter No. C 191 of 1993 shall apply in all 
respects. 

2. That this order shall remain in force for a period 
of no more than two months from the date of this 
order unless otherwise determined by the Com- 
mission. 

3. That liberty to apply shall be reserved to the 
parties to apply at any time to vary the terms of 
this order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Sons of Gwalia Ltd. 
No. CR 90 of 1993. 

COMMISSIONER J.F. GREGOR. 
18 June 1993. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of proceedings 

as edited hy the Commissioner) 
THE COMMISSIONER: The Commission first became 
involved in this matter as a result of an application filed in 
the Registry on the 24th of February 1993 by the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (AWU) wherein it sought a conference pursuant 
to Section 44 of the Industrial Relations Act 1979 (the Act) 
between it and Sons of Gwalia Ltd (the Company) over a 
problem it had with the Company. The problem, as it was 
identified first, involved one John Wielgomasz who the 
AWU, by way of the schedule to the application, told the 
Commission had been employed as an operator at the 
Company's mining operations at Leonora. 

The AWU alleged that Mr Wielgomasz had been 
dismissed from his employment contract because he was 
overweight and because of a subsequent refusal to accept a 
reduction in classification. For those reasons the AWU said 
there ought to be a conference to discuss the fairness or 
otherwise of the Company's action. A conference was held 
on the 18th of March 1993 in Perth and the issues between 
the parties were canvassed. The conference was not 
successful in resolving the dispute and at the joint request 
of the parties the Commission made a Memorandum of 
Matters for Hearing and Determination pursuant to Section 
44 of the Act. 
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The Schedule to that Memorandum delineated the dispute 
which was extant at the end of the conference on the 18th 
of March 1993. The matter referred for determination was 
as follows: 

"On the 22nd of February 1993 Sons of Gwalia Ltd 
dismissed from its employ John Wielgomasz, a 
member of the Australian Workers' Union who was 
employed by it at its Sons of Gwalia Operations at 
Leonora. The Union allege that the underlying reason 
for dismissal was that Mr Wielgomasz is overweight 
and the dismissal is therefore unfair and unjust and 
seeks orders for the reinstatement of Mr Wielgomasz 
into the position of Truck Driver previously occupied 
by him. 

Sons of Gwalia Ltd say that, in accordance with its 
duty of care and provisions of the Mines Regulation 
Act, it has taken all necessary and proper action to 
assist in the rehabilitation of Mr Wielgomasz following 
injuries suffered to him by virtue of him operating 
equipment when his weight exceeded the safe working 
load of the seats provided in the equipment. Notwith- 
standing its efforts at rehabilitation and its offer to Mr 
Wielgomasz of alternative employment in an area 
where he would not be exposed to hazard, Mr 
Wielgomasz refused such offers. It was therefore left 
with no alternative but to terminate his contract of 
employment. In the circumstances, its action was not 
harsh or unfair and it says that none of the orders sought 
by the Union ought issue." 

I need to make some comments about the matter referred 
and described in the Schedule. The matter for adjudication 
refers to injuries allegedly suffered by Mr Wielgomasz by 
virtue of him operating equipment (trucks) when his weight 
exceeded the safe working load of seats provided in the 
equipment. From the proceedings it is clear there is no 
evidence that the seats have a certified safe working load. 
They do, however, have a recommended maximum user 
load. It appears to be common ground between the parties 
that the seat of the truck driven by Mr Wielgomasz did have 
a maximum weight capacity of 110 kilograms. To the extent 
that the schedule needs to be amended to reflect those facts 
it can be taken that it is. 

Mr Wielgomasz gave evidence on his own behalf. He is 
a man who has had long experience in the mining industry. 
He has worked in mines across the goldfields from Leonora 
to Telfer to Kalgoorlie. He says he has operated a variety 
of equipment; trucks, dozers, excavators and water-carts and 
he says in his evidence that he is an experienced man in the 
operation of that type of equipment. Apparently his 
experience was such that the Company felt it appropriate to 
hire him and they did so. He worked for the Company for 
about two years and two months. His employment seems to 
be unexceptional up until events which occurred commenc- 
ing late August then in September through to November 
1992. 

According to the evidence, it is during that time he started 
to get back pain which he attributed to the seats in the trucks 
he was operating. Apparently he raised the problem with his 
supervisors and according to the evidence of Mr Benson, the 
Safety Health and Personnel Co-ordinator, the Company 
reacted in the way that it normally does in such circum- 
stances and replaced the seat. According to Mr Benson the 
Company keeps complete seats in store for replacement into 
vehicles when drivers request them. The seats are refur- 
bished off site as a unit so that all parts of a seat, including 
the suspension, have been maintained. According to the 
submissions of Mr Mitchell, who appeared for the Com- 
pany, it is seats of the standard which are installed by the 
truck manufacturer, Komatsu, that are placed into the 
vehicles on request by the drivers. 

Mr Wielgomasz thought that his seat had been replaced 
once. Mr Benson said that his research had said that the seat 
had been replaced twice but however many times, Mr 
Wielgomasz reached a stage on the 11th of November last 
year where things started to happen concerning his back 
pain. He, at around about that time, went to see Dr Lester 
Cowell who was a medical practitioner resident in Leonora. 
It is relevant to observe that Dr Cowell was the only medical 

practitioner in Leonora. One could assume that whoever was 
ill in Leonora would likely attend his practice. Therefore to 
discribe him as "the Company Doctor" is not appropriate. 

Mr Wielgomasz went to see Dr Cowell and on the same 
day he saw Mr Benson. I will return to what passed between 
Mr Benson and Mr Wielgomasz later. The doctor examined 
Mr Wielgomasz and he made a diagnosis of fibromyalgia 
which is, according to the medical evidence before the 
Commission, a dysfunction of the lower back in the lumbar 
area. It appears and turns out that Mr Wielgomasz was at 
the time seriously afflicted with pain arising from that 
dysfunction. He had exhibited a pattern of tender joints and 
sleep disturbance and this was identified by the doctor. The 
doctor, after making this diagnosis, ordered treatment. He 
decided that Mr Wielgomasz should avoid vibration; that he 
should lose weight and he should get fit. Mr Wielgomasz' 
own evidence is that the doctor told him that he should 
exercise by walking about 40 minutes a day, if he could. 

This information eventually came to the knowledge of the 
Company through Mr Benson. As I mentioned before he had 
a discussion with Mr Wielgomasz on the same day as 
Wielgomasz had seen Dr Cowell. The doctor had given Mr 
Wielgomasz some time off work. In fact he was certificated 
to be unfit for three days. Mr Benson indicated to Mr 
Wielgomasz that when he came back to work he would be 
relieved of truck driving. Instead he would be put on to some 
other work in the quarry and blast crew. Most likely he 
would be allocated to the shot-firer's crew. 

Mr Benson also had some knowledge of what Dr Cowell's 
diagnosis had been. In his evidence he said he had suggested 
to Mr Wielgomasz that he should also see a dietitian and get 
a plan put in place so he could have an organised weight 
reduction. He also passed to Mr Wielgomasz that from the 
Company's point of view, I think it was more likely Mr 
Benson's assessment at the time, that he would probably not 
resume normal truck driving duties until he got his weight 
down to 110 kilograms. Mr Wielgomasz could not remem- 
ber what his weight was at the time but Mr Benson indicated 
that he remembered Mr Wielgomasz had told him that his 
weight was 126 kilograms. This, of course, was above the 
weight that the manufacturer apparently nominated as the 
weight which ought to be the maximum of any person using 
one of its seats. 

The medical treatment continued. On the 16th of 
November 1992 Mr Wielgomasz saw Dr Cowell again. Dr 
Cowell sent him to see a specialist in Perth, Dr lan Hewitt. 
On his return to Leonora Mr Wielgomasz' situation was to 
be reviewed. On the 24th of November 1992 Dr Cowell 
received a letter from Dr Hewitt apparently by hand from 
Mr Wielgomasz. Mr Wielgomasz says the doctor could not 
read it and could not understand it. Now, that may or may 
not be the same letter which is in evidence before the 
Commission in Exhibit M4 but it most likely is. That letter 
is clearly typed and written. It reviews Dr Hewitt's findings 
which basically confirmed the diagnosis that Dr Cowell had 
made. 

It is interesting to note that Dr Hewitt observed in the first 
paragraph of his letter that there appeared to be 'insufficient 
shock absorber mechanism in his truck seat'. In respect of 
that comment it should be said that, as in most letters of this 
nature, the medical practitioner reports what is said to them 
by the patient. It is clear, or at least there is no other 
evidence, that Dr Hewitt had made any other inquiry or had 
any other information upon which to base such a comment. 
That is the normal way specialist medical practitioners 
report and comment should be considered in that context. 

Dr Hewitt's report nevertheless confirmed the initial 
diagnosis by Dr Cowell. Dr Hewitt was less than sanguine 
about the prognosis too. He said that he had applied some 
preliminary treatment by needle therapy in the lumbar and 
sacral junction areas along with manipulation which lead to 
some improvement. He thought there was a response to the 
treatment, but he was moved to comment that he thought 
that Mr Wielgomasz was going to suffer ongoing problems 
with the fibromyalgia because of its severity at the time he 
saw it. His advice to the treating practitioner was that Mr 
Wielgomasz should avoid activities which would stir his 
chronic pain cycle. 
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If one examines the medical certificates issued thereafter, 
it is clear Dr Cowell accepted that advice of the specialist. 
Eventually on the 30th of November 1992 he issued a 
progress fitness medical certificate that Mr Wielgomasz was 
able, at that time, to resume duties. The conditions were that 
he was not to drive a vehicle for a few weeks and then 
resume alternating periods of driving for about a week. 

On the 2nd of December 1992 the Company wrote a letter 
to Mr Wielgomasz (Exhibit Kl). That document sum- 
marised the situation from the Company's point of view. It 
advised what the Company was prepared to do to assist in 
what it saw to be Mr Wielgomasz's rehabilitation pro- 
gramme. As a part of that programme it offered to assist him 
reach a target weight of 110 kilograms. The writer of the 
letter set out what the Company would do. The measures 
included: to provide meals which would meet dietary 
requirements and monitor the progress towards a target 
weight on a monthly basis. This was conditioned in two 
ways: that the alternative duties would be provided for eight 
weeks; the Company would not be able to continue 
employment in the position of engagement because the 
exceeding of the weight limitation of the truck seats by Mr 
Wielgomasz had a potential to aggravate his medical 
condition. Finally in the event of an inadequate response the 
Company flagged that it may consider termination, it 
offered every assistance, though, for Mr Wielgomasz to go 
about tackling the task of rehabilitation. 

The question of a target weight became an issue between 
the parties later on. It appeared from Mr Wielgomasz' 
evidence that he thought someone in the Company, a Joan 
Warburton, had told him he did not have to submit to have 
what Mr Benson described as 'weekly weigh-ins'. Another 
employee, Mr Glew who is also a driver, told Mr 
Wielgomasz that he did not need to be weighed either. This 
caused problems. Mr Benson waited upon Mr Wielgomasz 
in a couple of meetings to try and ascertain from him what 
his intentions were. This was done because it appeared to 
Mr Benson that Mr Wielgomasz was not following the 
course which had been plotted for his rehabilitation which 
included, as far as the Company was concerned, a need to 
reduce weight. It came to pass that the issue between the 
parties on whether Mr Wielgomasz would lose weight or not 
boiled up so that from the 3rd of February 1993 and later, 
the parties came to loggerheads over the rehabilitation 
process. 

This resulted in the Company saying to Mr Wielgomasz, 
"We are concerned about you not following your rehabilita- 
tion plan, which in our view includes weight reduction, and 
we want you to authorise us to look at your medical reports 
insofar as your back injury is concerned, to see what's 
happening there." Mr Wielgomasz declined to give that 
authorisation. This decision is however, for the matters in 
issue before the Commission, not an important one. The 
reality is that the only reason the Company asked for the 
authority was because it's Perth-based Human Resources 
Manager had in his mind that the question of weight and the 
back injury were two separate issues. He directed that an 
approach be made to Dr Cowell to clarify the matter (see 
the evidence of Mr Benson). Mr Benson, who was the man 
on the spot, disagreed with that. However, the requests for 
the letters were purely to comply with the direction of the 
senior company officer and as far as 1 can see from the 
evidence they do not really touch upon the issues for 
decision here. 

In due course there was what 1 will call a final meeting. 
It is interesting that, in his evidence, Mr Wielgomasz agreed 
with a summary of that meeting made by Mr Mitchell. Mr 
Wielgomasz agreed that Mr Fyffe had put to him that he 
wanted his resignation which he had declined. He agreed 
that Mr Fyffe then offered him a position at a lower grade. 

He raised the question of the pay for that grade because 
the offer was a demotion. Mr Fyffe said, "I'm offering you 
a grade 2 position." In response Mr Wielgomasz said, 
"Well, you can sack me then." In his evidence he agreed 
that he said that and as a result Mr Fyffe dismissed him. I 
will come back to those events later but it is clear from the 
evidence of Mr Wielgomasz himself that the exchange 
recorded above was a reasonable summation of the events 
12216—5 

which occurred at that meeting. If corroboration is neces- 
sary, it is available from the evidence of Mr Benson. It is 
also clear from Mr Wielgomasz' evidence that he under- 
stood what was occurring because he agreed with Mr 
Mitchell that the Company wanted to get him back on 
trucks. He also agreed that he understood that that was the 
Company's ultimate desire. 

The Commission also heard evidence on the design of the 
seats from Keith Dyson. Mr Kucera, who appeared for the 
AWU, explained to the Commission that he did not call 
Dyson as an expert witness. He clearly was not. Mr Dyson 
is a spare parts salesman and was unable to throw any light 
upon issues that this Commission has to decide. He was able 
to say that his employer supplied a type of seating called 
Bostrum but he was not able to refute the suggestion of Mr 
Mitchell that Komatsu seating is a derivative from Bostrum 
seating. Mr Dyson knew nothing about ergonomics and he 
could not even claim that he had been the driver of vehicles 
which use the type of seats installed by the Company. 

Insofar as the law is concerned here it is clear that the 
Commission is bound to apply the dicta in the Undercliffe 
Case (Undercliffe Nursing Home v. The Federated Miscella- 
neous Workers' Union of Australia, Hospital Service and 
Miscellaneous. W.A. Branch (1985) 65 WAIG 385) (see 
also Robe River Iron Associates v. The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers (1987) 67 WAIG 320—Acosta's Case). It is interesting, 
with reference to Acosta's Case, to remember that in the 
decision of Brinsden J. he referred to Weston v. Great 
Boulder Goldmines Ltd (1964) 112 CLR 30 which was a 
case before the High Court of Western Australia where 
Great Boulder Goldmines was sued by Weston in a workers 
compensation matter for the Company failing to properly 
protect him in his performance of work in face of unsafe 
conduct by a fellow employee. Brinsden J. said in the 
context of Acosta's Case (op cit), where Acosta had 
threatened another employee, that once an employer 
becomes aware of a danger, be it someone striking someone 
or any other danger, then if it does nothing about the event 
it is at risk of actions at tort by the employee or any other 
employee. If one relates that to this case it might be said that 
if the Company did nothing about Mr Wielgomasz continu- 
ing to operate a vehicle when he had obviously suffered an 
injury from the use of a seat, and continued to ask him to 
operate in that situation, it may have, apart from the duty 
of care under the Mines Regulation Act, lay itself open to 
an action in tort by Mr Wielgomasz for its failure to properly 
protect him by providing a safe workplace. 

There is other case law which may touch upon this matter. 
If the question of transfer becomes an issue then the Full 
Bench in Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch v. Mt. 
Newman Mining Company Pty Ltd (Savic's Case) has made 
it clear that transfer which is refused by an employee 
constitutes an action, if forced by the employer, akin to an 
unfair dismissal. If we are dealing with a refusal to accept 
a transfer or a Company's unilateral action in transferring, 
we are dealing with the same criteria so the same case law 
applies. 

I turn now to my assessment of the witness evidence. Mr 
Wielgomasz gave evidence. His evidence was less than 
satisfactory, particularly his ability to recall important 
matters. The Commission took the unusual step of trying to 
assist him by explaining to him the necessity to fully answer 
questions in order that it could understand the true nature 
of his evidence. However there was no response to this 
assistance. Mr Wielgomasz remembered little of the 
meetings he had with Mr Benson. That is important because 
Mr Benson remembered them well. Additionally, in fact, Mr 
Benson had made contemporaneous notes and he was 
allowed to refer to these during the proceedings. 

It is clear that although the rules of evidence are not 
binding upon the Commission they are rules which are not 
to be ignored. The Commission is obligated to get the best 
evidence available. The best evidence in this case is the 
evidence that was given by a witness who had clear memory 
of the events supported, where his memory was unsure, by 
contemporaneous notes. Therefore, when I assess the 
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evidence given, I am bound to accept the evidence that has 
been produced, through Mr Benson, by the Company. 

I now draw all of this together into a summary. 1 can best 
approach it in this way. which is probably the reverse to 
normal because the onus of proof in matters like this, as 
rightfully conceded by Mr Kucera, is his. But 1 will explain 
the issues as follows. 

The Company's position is that this matter involves a 
fundamental exercise of it's duty of care under the Mines 
Regulation Act by which Act a Company is required to limit 
the exposure of workers to hazards and harm. In respect of 
Mr Wielgomasz there had been a series of attempts to 
rehabilitate him after he developed back problems. The 
difficulty being that he drives trucks and the specification 
of the truck seats for the vehicles operated by the Company 
require a maximum weight of no more than 110 kilograms. 
It appears that Mr Wielgomasz weighed not just a little but 
substantially more than 110 kilograms; at the time around 
about 126 kilograms. This was brought to his attention and 
Mr Wielgomasz was unable to drive trucks for some time 
because of the back problem which had been diagnosed as 
fibromyalgia. He saw doctors from November 1992 through 
to February 1993 and there were discussions between the 
parties. But by the 22nd of February 1993 Mr Wielgomasz 
had not responded to attempts by the Company, set out in 
letters, which were designed to achieve his rehabilitation. 

In a meeting with Mr Fyffe, the Resident Manager, there 
was a discussion about the continuation of the contract of 
employment. Mr Wielgomasz was asked for his resignation 
which he declined to give. Then he was offered a new 
position but at a lower rate of pay. This he refused. Along 
with this refusal he invited Mr Fyffe to sack him and Mr 
Fyffe did. 

The Company, through Mr Mitchell, says that it has done 
all it can for Mr Wielgomasz. He went through a reasonably 
extended period of rehabilitation. His weight, for reasons 
which were beyond the Company's control but within Mr 
Wielgomasz* control, still exceeded the maximum loading 
for the seats in the Company's trucks. More importantly he 
was still not cleared to drive the vehicles of the nature he 
had been operating because of his back condition. It appears 
though now, on Mr Wielgomasz' own admission, that even 
while he was sitting in the witness box he suffered no pain, 
that he does suffer pain from time to time, so much so that 
he is continuing to pursue a workers compensation claim 
with the workers compensation insurer. The Company 
offered alternative employment and that offer was refused. 
It was therefore left with no option but to terminate the 
contract of service. 

It appears clear on the evidence that what Mr Wielgomasz 
had is a back problem. There is no debate between the 
parties that Mr Wielgomasz suffered the injury at work. He 
has a back problem and learned medical opinion is that the 
back problem was exacerbated by his weight. The rehabili- 
tation programme of that back problem included fitness and 
weight reduction. The employer does carry responsibilities 
for rehabilitation, that is clear, but so does the employee. It 
is not a sufficient position for the employee to take to say, 
in effect, "Well, I am off this rehabilitation programme 
because I am arguing with someone about who will pay the 
costs of my diet pills." To me, that is a decision a worker 
makes and he must live with that because there clearly were 
alternatives available to him. Whether the medication which 
was prescribed by Dr Cowell was of the nature claimed, I 
do not know at all. There is no evidence about that but if 
it is in issue it is not an issue germane to the outcome of this 
matter. The Company provided the administrative underpin- 
ning for the rehabilitation plan and successful rehabilitation 
could only be achieved by inputs from both of the parties. 

When Mr Wielgomasz decided that he would not go and 
'weigh in' he started to chart a course which was going to 
finally put him in a situation where he was in breach of the 
rehabilitation plan. Ultimately the key to this case eventu- 
ally is that Mr Wielgomasz has not been dismissed, as the 
original notification claimed, for being overweight at all. Mr 
Wielgomasz has been dismissed because he invited the 
Company to dismiss him and because he would not accept 
from it an offer for a variation to the contract of 

employment. It is clear to me that if the final action of 
dismissal had not been administered by Mr Fyffe the action 
of Mr Wielgomasz would have amounted to a repudiation 
of the contract which the Company may well have been 
prepared to accept and therefore there would be no question 
of unfairness arising in the classical sense. 

I conclude for all of these reasons that there has not been 
an abuse by the employer of its legal right to terminate. The 
Union accepts that onus. It has to show that there has been 
unfairness. In all of the circumstances there are not sufficient 
of the ingredients which are necessary to establish that fact 
of unfairness and for the reasons I have specified earlier and 
on the application of the law I will dismiss this application. 

Appearances: Mr T. Kucera appeared for the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers. 

Mr C. Mitchell appeared for Sons of Gwalia Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Sons of Gwalia Ltd. 
No. CR 90 of 1993. 

COMMISSIONER J.F. GREGOR. 
18 June 1993. 

Order. 
HAVING heard Mr T. Kucera on behalf of the Applicant 
and Mr C. Mitchell on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch 
and 

The Building Management Authority. 
No. CR 100 of 1993. 

COMMISSIONER G.L. FIELDING. 
18 June 1993. 

Reasons for Decision. 
THE COMMISSIONER: At all material times the Respon- 
dent was the manager of the project to build a police station 
and court house at Joondalup. Some of the work there was 
done by the Respondent and some by sub-contractors. 
Amongst the Respondent's workforce was Mr Scheil, who 
was employed as a labourer and as such entitled to be a 
member of the Applicant. 

On or about 3 March last, Mr Scheil removed six bags of 
ceiling insulation material from the worksite during his 
lunch hour. The bags were approximately six feet by two 
feet and contained enough material to insulate approxi- 
mately 45 m2. He took the bags to his house where they were 
later recovered that day by the police following an interview 
with Mr Scheil. He was interviewed by the police at the 
workplace in the presence of Mr Mayes, the Respondent's 
Site Manager for the Joondalup project, during the course 
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of which he is alleged to have admitted to having stolen the 
bags in question. The following day Mr Scheil was 
interviewed by Mr Bowler, the Respondent's Manager of 
Employee Relations, in the presence of representatives of 
the Applicant and advised that the Respondent viewed his 
conduct with concern. Later that day. Mr Scheil was 
summarily dismissed from his employment with the 
Respondent on the grounds of gross misconduct. 

The Applicant now complains that Mr Scheil's dismissal 
was unfair and seeks his reinstatement in the employ of the 
Respondent. The Applicant alleges that Mr Scheil was given 
permission to remove the bags in question by a sub- 
contractor, whose property he thought the bags were. The 
Respondent, on the other hand, denies that Mr Scheil had 
such permission or, indeed, that he could reasonably believe 
that the sub-contractor was entitled to give him such 
permission. Indeed, the Respondent asserts that Mr Scheil 
admitted to having stolen the goods which belonged to the 
Respondent. 

Apart from the question as to whether or not Mr Scheil 
took the goods in question, believing that he had the right 
to do so, there is really no dispute about the facts giving rise 
to this matter. The Applicant acknowledges that he took the 
goods in question. The building from where he took the 
goods is next door to the Joondalup police station; the car 
in which he transported the bags is so small that it was not 
possible to hide the bags and he had to drive past fellow 
employees to take the goods home. In such circumstances 
it is said on Mr Scheil's behalf that he must have been either 
a brazen thief or taken the bags in the belief that he had the 
authority to do so. The Applicant submits that it is 
inconsistent with Mr Scheil's character to consider him to 
be a brazen thief. He does not have a record of prior 
dishonesty and it is quite unrealistic to suspect that an 
employee knowing, as did Mr Scheil, that the penalty for 
theft of goods from the worksite was dismissal, would act 
in a way which would inevitably lead to his apprehension. 
Indeed, it was because two of the bags were seen in the car 
by a supervisor that the matter came to the notice of Mr 
Mayes. 

Having heard the evidence of Mr Mayes, which I accept 
as being reliable, I have not the slightest doubt that Mr 
Scheil admitted to the police that he stole the goods in 
question. I accept the evidence of Mr Mayes that in answer 
to a question from the police asking how many bags he took 
Mr Scheil said he "stole" six bags. Furthermore, I accept 
Mr Mayes evidence that Mr Scheil on at least two occasions 
said that he "stole" the bags. Despite the efforts of Mr 
Keogh, as agent for the Applicant in these proceedings, to 
break down or otherwise undermine the evidence of Mr 
Mayes in this respect, his evidence was clear and unequivo- 
cal and I have not the slightest doubt that Mr Scheil admitted 
to stealing the goods as alleged. Although Mr Scheil does 
not have a perfect command of the English language he 
appears to have a more than adequate command of it and I 
have no doubt, having heard and observed him during the 
course of these proceedings, that he understands the import 
of the word 'stole'. 

In the circumstances it is difficult to see how the 
Respondent could be said to have acted unfairly. It is trite 
to say that applications for relief against unfair dismissal are 
not to be seen as being an appeal by way of rehearing against 
the decision of the employer whereby the Commission can 
substitute its view of the facts for those of the employer. 
Rather, the test is whether, in all the circumstances when 
looked at objectively, the decision was one which was fairly 
open to the employer. In this instance, as I find, Mr Scheil 
admitted in the face of his supervisor to have acted 
dishonestly. By his misconduct Mr Scheil not only breached 
the duty of fidelity he owed to the Respondent, he breached 
a clearly understood, basic tenant of his employment, that 
he was not to steal from his employer, and if he did it would 
be at the pain of instant dismissal. 

In cases of this nature the decided authorities make it 
abundantly clear that it is not necessary that an employer 
establish, on the balance of probabilities, that an employee 
has committed the act of misconduct complained of rather 
that following a proper enquiry that there were "reasonable 

grounds for believing on the information available at that 
time that the employee was guilty of the misconduct alleged 
and that, taking into account any mitigating circumstances 
either associated with the misconduct or the employee's 
work record, such misconduct justified dismissal" (see: 
Bi-Lo Pty Ltd v. Hooper (1992) 59 SAIR 342; and see too: 
C v. Quality Pacific Management Pty Ltd (1993) 73 WAIG 
988.997). That formula is consistent with the concept of the 
unfair dismissal jurisdiction as is now well established by 
a long line of authority in this and other comparative 
jurisdictions (see for example: Metals and Engineering 
Workers' Union—Western Australia v. Newcrest Mining 
Ltd (1993) 73 WAIG 969). Were it necessary for an 
employer to establish to the Commission's satisfaction, on 
the balance of probabilities, that the alleged misconduct 
occurred, it would in effect put the Commission through its 
evaluation of demeanour of the witnesses in the position of 
being the putative manager (see: Trust Houses Forte Leisure 
Ltd v. Aquilar (1976) IRLR 251). It is not for the 
Commission to substitute its opinion for that of the 
Respondent but to examine whether, on the evidence, the 
Respondent's actions, looked at objectively, were unfair in 
an industrial sense. 

On this occasion there was every reason for the 
Respondent to believe Mr Scheil was guilty of misconduct; 
Mr Scheil admitted his guilt. Furthermore, it was not as if 
there was no reason for the Respondent to accept the 
admission as being justified and genuine. 

There now seems to be little or no question but that the 
bags of insulation were the property of the Respondent, 
although Mr Scheil says that he was not aware of that at the 
time he took them. Instead Mr Scheil says that he thought 
the bags were the property of the sub-contractor whose 
leading hand he says gave him permission to take the bags. 
Having heard the evidence of the witnesses in these 
proceedings I have great difficulty in accepting that Mr 
Scheil did in fact believe the bags to be the property of the 
sub-contractor or, indeed, that the leading hand gave him 
permission to take them. I cannot say that I found the 
testimony of Mr Scheil very convincing in this respect. 

The evidence is that the bags, when recovered from Mr 
Scheil's house, were still sealed as new and contained a 
label, which despite the protestations of some of the 
Applicant's witnesses, clearly bears the description 
"BLDG/MAN.AUTHOR." I have no doubt that that is a 
reference to the Building Management Authority and that 
persons in Mr Scheil's position would have appreciated that. 
One of the Applicant's witnesses, Mr Everett, suggested 
that, although he saw a label in the bags, it was different to 
the label said by the Respondent to have been in the bags. 
Interestingly, Mr Scheil did not say that was the case. In any 
event I accept the evidence of Mr Mayes that the bags in 
question contained such a label. Furthermore, I accept the 
evidence of Mr Mayes that the material was being installed 
by employees of the Respondent and not by sub-contractors, 
who were installing insulation of a different colour in a 
different place from where the bags were taken. Although 
Mr Mayes evidence is not consistent in this respect with the 
evidence of the other witnesses, in my assessment it is a case 
of quality overriding quantity. Not only was Mr Mayes the 
Site Manager and therefore presumably the best informed 
of this matter, the evidence of the other witnesses was 
somewhat inconsistent, if not contradictory, and contains 
significant elements of surmise. Two of the witnesses, 
Messrs King and D'Souza, admitted that they did not have 
any first hand knowledge of what type of insulation the 
sub-contractors were installing on the site and the other, Mr 
Everett, was less than convincing in his testimony regarding 
the colours of the insulation which he said the sub- 
contractors were using. Moreover, I accept Mr Mayes 
evidence that the police put to Mr Scheil that he had "BMA 
property" without permission and that Mr Scheil replied by 
saying "yes". The evidence does not suggest that he at any 
time mentioned that he thought the property belonged to 
someone else as might have been expected if that was indeed 
the case. Moreover, I accept the evidence of Mr Mayes that 
when asked by the police if the bags were off-cuts Mr Scheil 
said words to the effect "no they belong to the BMA". 
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Furthermore, I am far from satisfied, even on balance, that 
Mr Scheil was given permission to take the bags in question 
by the sub-contractor's leading hand. Rather, I accept the 
position to be, as Mr Mayes testified was the case, that the 
leading hand told the police in Mr Scheil's presence that Mr 
Scheil asked for permission to take "off-cuts", as appar- 
ently is the usual practice, but was told by the leading hand 
that he had already promised them to someone else. I have 
not the slightest doubt that Mr Mayes evidence accurately 
records what the leading hand said in this respect to the 
police in the presence of Mr Scheil. Indeed, Mr Scheil does 
not question Mr Mayes' evidence in this regard, but alleges 
that the leading hand changed his story when he came before 
the police. Although for reasons best known to the 
Respondent, the leading hand was not called to give 
evidence and I am far from convinced, despite the evidence 
of Mr Scheil, that the leading hand did in fact change his 
story. Again there was no suggestion that when faced with 
this story Mr Scheil protested to the police or indeed to the 
Respondent's industrial officer at the inquiry which fol- 
lowed, that Mr Scheil had changed his story and was 
fabricating the truth. The evidence on behalf of the 
Applicant was that permission was sometimes given by 
sub-contractors to take material that they had brought on to 
the site, if, as a job neared its end it appeared likely that the 
material would be left over. Here the evidence is that the job 
for which the insulation was to be used was not near its end. 
Moreover, the material was not brought on to site by the 
sub-contractor but by the Respondent. Furthermore, it seems 
highly unlikely that the sub-con tractor would give someone 
permission to remove material which, as I find, was marked 
as the property of the Respondent and which I find was not 
material being installed by the sub-contractor. Furthermore, 
I accept the evidence of Mr Bowler that when Mr Scheil 
claimed that he had permission to take the goods, Mr Bowler 
put to him that they belonged to the Respondent, Mr Scheil 
did not offer a reply. In this respect 1 do not accept the 
evidence of Mr Giffard, an Industrial Officer for the 
Applicant, who accompanied Mr Scheil to the inquiry 
conducted by Mr Bowler that Mr Scheil replied that he did 
not know it was the Respondent's property. Rather, I accept 
the position to be as Mr Bowler says that Mr Scheil said 
nothing and that Mr Giffard came to his aid by denying he 
unlawfully took the goods. Indeed, Mr Giffard's evidence 
is consistent with Mr Bowler's in that they both say that Mr 
Giffard did most of the talking for Mr Scheil at that meeting. 

On learning of Mr Scheil's admission the Respondent, as 
previously mentioned, convened a meeting to discuss the 
matter with Mr Scheil and representatives of the Applicant. 
He was given every opportunity to put his case and in my 
view there is no scope to criticise the procedures adopted 
by the Respondent which led to the termination of Mr 
Scheil's employment. The Applicant contends that the 
Respondent should have discussed the matter with Mr Scheil 
before calling in the police. Having learnt that some of its 
property had been removed, there is no obvious reason why 
that should be so. In any event, the police appear to have 
become involved in the matter more by accident than by 
design of the Respondent. 

For the forgoing reasons, I am satisfied that the 
Respondent had gocxl reason to reach the conclusion it did. 
In the circumstances, I am far from convinced that the 
Respondent acted unfairly in terminating Mr Scheil's 
employment. 

Appearances: Mr M. Keogh on behalf of the Applicant. 

Mr J. Lange on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch 
and 

Master Builders' Association of Western Australia (Union 
of Employers). 

No. CR 100 of 1993. 
COMMISSIONER G.L. FIELDING. 

18 June 1993. 
Order. 

HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr J. Lange on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timbcryards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. CR 716 of 1992. 

COMMISSIONER J.F. GREGOR. 
3 June 1993. 

Reasons for Decision. 
THE COMMISSIONER: The matters that are the subject of 
adjudication in this case first came to the attention of the 
Commission on the 8th of December 1992 when The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia, Western Australian 
Branch and Others (the Applicant Unions) applied for an 
urgent conference pursuant to Section 44 of the Industrial 
Relations Act, 1979 (the Act). The grounds for the 
application were that there were members of the Applicant 
Unions who were employed by Robe River Iron Associates 
(Robe) pursuant to the provisions of the Robe River Iron 
Associates (Production and Processing) Award 1990 (the 
Award) who had their contracts of service terminated on or 
about the 1st and 2nd of December 1992. At a conference, 
which the Commission convened pursuant to the applica- 
tion, held on the 9th of December 1992, the Applicant 
Unions articulated the belief that the contracts of service 
were terminated because of attendance by the employees 
concerned at a stop work meeting held on the 30th of 
November 1992. By the time the conference was held, those 
employees had been given notice and were working out that 
notice. Notice had been given because they had refused to 
give an undertaking to Robe not to attend further stop work 
meetings or engage in industrial action of any type. The 
Notice of Application sought from the Commission Interloc- 
utory Orders to prevent both Robe giving effect to its 
decision to terminate the services of the employees 
concerned and the Unions giving effect to their decision to 
take industrial action in response. 

After considering information which was presented to the 
Commission during the conference, it decided to make 
Orders of the nature sought. These Orders were issued on 
the 15th of December 1992. The Orders were made 
interlocutory to the determination of a dispute between the 
parties over the alleged unfair dismissal of certain persons 
who were named in the schedule to a Memorandum of 
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Matters for Hearing and Determination which the Commis- 
sion concurrently issued. The Schedule to the Memorandum, 
which became the focal point of a protracted hearing, 
delineates the task of the Commission in the adjudication 
in the following terms: 

"The Applicant unions seek a determination by the 
Commission of the fairness or otherwise of the 
termination of services by Robe River Iron Associates 
of a number of persons on or about the 8th or 9th of 
December 1992 and in particular the termination of Mr 
J. French. 

The relief sought by the Unions is reinstatement of 
the persons concerned. 

Robe River Iron Associates say the terminations are 
not unfair an (sic) that no such Orders should issue." 

The persons who were concerned in the application were 
not specifically identified either in the Memorandum or in 
the Orders of the 15th of December 1992. However, as a 
result of allegations that Robe had breached the Orders, the 
Commission ordered Deputy Registrar McCann to investi- 
gate and report on the contention. A report was received and 
there were further conferences of the parties. The result of 
those conferences was that the Commission decided that to 
give effect to the intention of its Orders of the 15th of 
December 1992, and to prevent the further deterioration of 
industrial relations, it would make further Orders pursuant 
to Section 44(6)(ba)(i) of the Act. In those Orders, and 
specifically in Order one thereof, the persons who had been 
given notice of dismissal on or about the 1st of December 
1992 were identified. There were 28 persons so identified. 
It is relevant to note that over the period of the hearing, the 
number of persons seeking reinstatement diminished. 
Exhibit El 6 describes those who were seeking reinstatement 
as at the 2nd of February 1993. At that stage there were 19 
employees. That number decreased even further over the 
course of the hearing of the application. Later in these 
Reasons I will identify by name the persons whose 
circumstances were examined and who constitute what 
might be called the final list of those the subject of inquiry. 

The Commission commenced formal proceedings on the 
15th of December 1992 in Perth. They were continued in 
Karratha on the 21st and 22nd of December 1992, and on 
the 25th and 26th of February 1993. There were also 
hearings on the 4th and the 26th of March 1993. In the 
meantime there were associated matters determined by the 
Commission in Application No. 221 of 1993. That applica- 
tion was heard on the 18th and 22nd of March 1993, and the 
14th of April 1993. The application dealt with what the 
Commission determined to be procedural matters. It resulted 
in Orders which would allow the attendance at hearings of 
Union witnesses during the cross examination by the 
Applicant Unions' Counsel of witnesses who were to be 
called by Robe during hearings of the instant application 
scheduled to be held in Karratha on the 19th, 20th, 21st and 
22nd of April 1993. It is also relevant to note that during the 
conduct of the case the Commission heard evidence from 
thirty one witnesses called on behalf of the Applicant 
Unions and two witnesses called on behalf of Robe. 

A broad outline of the background of the dispute is that 
on the 26th of November 1992 the Applicant Unions 
conducted a paid Union Meeting. Pursuant to Clause 
18A.—Paid Union Meetings of the Award, Robe is obliged 
to release employees who are rostered for duty to attend 
Union Meetings but only on terms which are set out in the 
clause. 

It appears from the evidence that one of the matters 
discussed at the paid union meeting was participation in a 
'National Day of Action' which had been called by the 
Australian Council of Trade Unions (ACTU) in protest at 
actions that had been taken by the Kennett Government in 
Victoria. As a result of those discussions, it was resolved to 
meet again at the Security Gate at Cape Lambert at the usual 
start time of the day shift on Monday, the 30th of November 
1992. It appears that a similar decision was made at Robe's 
Pannawonica operations but the time and venue of that 
meeting was unknown. However, it is clear from documen- 
tary evidence before the Commission, in particular a written 

advice (Exhibit E43) from the Unions to Robe, that a 
meeting did not occur at Pannawonica. 

The evidence indicates that Robe became aware of the 
decision made at the paid Union Meeting on the 26th of 
November 1992. It held a Managers Meeting on the 27th of 
November 1992 to discuss how the Company would respond 
if employees did not report for duty on the 30th of November 
1992. Meetings during the day of the 27th of November 
1992 also decided that Robe's supervisors would convene 
Tool Box meetings of work groups to let employees know 
what Robe thought about such an action. At those Tool Box 
meetings, which were conducted across the Cape Lambert 
operations, the workers were warned that if they were absent 
from work they could face consequences. They were shown 
a copy of a letter, which became known in these proceedings 
as the Maddern Document. This document is in the evidence 
as Exhibit H4. The letter was relied on by Robe during the 
proceedings. It is relevant to note that the letter was first 
issued on the 26th of May 1989 and was recirculated on the 
24th of February 1990 and the 23rd of September 1992. 
Formal parts omitted, the letter is incorporated hereunder: 

"RE: CONCERTED AND CONTINUING 
BREACHES OF CONTRACT OF EMPLOY- 
MENT 

As you are aware, a concerted campaign has been 
taking place in which employees from time to time 
absent themselves from their place of work without 
authorisation. 

Such action constitutes a breach of an individual's 
contract of employment whereby the individual places 
his/her continued employment at risk. 

Each employee engaging in such action has previ- 
ously received written advice from the company that 
such action is in breach of contractual obligations, and 
as such constitutes unacceptable conduct to the 
company. 

Whilst the company has not been officially in- 
formed. it is apparent from press and media releases 
allegedly sourced from union organisations that such 
action is designed to force the company into withdraw- 
ing its counterclaims to the union's application for a 
new award currently being arbitrated before the 
Western Australian Industrial Relations Commission. 

The union award application has been the subject of 
arbitration before the Western Australian Industrial 
Relations Commission since the 5 July 1988, when the 
unions commenced their submissions in respect of their 
claim for a new award. 

Correct and simple ways exist under the grievance 
procedure for matters and problems, whatever their 
origin, to be discussed; for wrongs to be righted or for 
conditions to be modified; without recourse by employ- 
ees to industrial action of one kind or another. This 
includes the right of either party to raise any such issues 
before the Western Australian Industrial Relations 
Commission. 

The company will honour its part of the A4/87 
Orders of the Industrial Relations Commission and 
expects an employee to do the same. 

Employees who honour their contract of employ- 
ment with the company will continue to enjoy all 
benefits and entitlements. 

The courts hold that persistent breaches of the 
contract of employment are grounds for dismissal. 

Accordingly, following your previous actions you 
are formally given direct notice that further breaches 
may result in your dismissal. 

Continued breaches by sections of the workforce are 
likely to result in a number of dismissals, with the 
company selectively rehiring those employees it 
considers suitable for ongoing employment. 

It should be understood that the company will not 
concede to improper demands and it will take 
appropriate action to protect its business." 

(Exhibit H4) 
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On the 30th of November 1992, as was foreshadowed, 
there was a meeting of employees at the Security Gate at 
Cape Lambert. The result of that meeting was that the 
persons who attended took a decision to stop work for 24 
hours. Robe officers had also met on the 30th of November 
1992 and decided to take action. They did this in the form 
of a letter which was delivered to the home of each of the 
employees concerned. The letter which is before the 
Commission in Exhibit E4 is incorporated hereunder: 

"NOTICE TO ALL ROBE RIVER IRON 
ASSOCIATES EMPLOYEES PRESENTLY 

ABSENT FROM WORK WITHOUT 
AUTHORISATION 

Dear 
Your present unauthorised absence from work 

constitutes a breach by you of your CONTRACT OF 
EMPLOYMENT with Robe River Iron Associates. 

Prior to this unauthorised absence occurring, you 
were clearly advised by the Company of the possible 
consequences of your present unauthorised absence 
from work, and the requirement for all employees to 
work in accordance with their CONTRACT OF 
EMPLOYMENT. 

Take Notice that such action in breach of your 
CONTRACT OF EMPLOYMENT is unacceptable 
conduct on your part and not acceptable to Robe River 
Iron Associates your employer. 

In view of the above you are required to immediately 
report for work in accordance with the terms and 
conditions of your CONTRACT OF EMPLOYMENT as 
per your normal rostered hours of work." 

(Exhibit E4) 
Employees returned to work on the 1 st of December 1992 

and were ordered by their supervisors to go to various crib 
rooms and meeting places. It transpired that they were to be 
interviewed by supervisors. The interviews took place over 
most of the normal working hours on the 1st of December 
1992. Essentially the purpose was to ascertain why the 
workers had been absent and whether they understood the 
requirement in their contract of employment to work 38 
hours per week. They were also asked other questions which 
will be addressed in detail later in these Reasons. Essen- 
tially, they were asked to give a commitment to abide by the 
contract of employment in the future and to work 38 hours 
per week with absences as approved under the Award. There 
is controversy concerning the precise wording of the 
commitment to which I will return to later. In the event, 
workers who gave the commitment were able to return to 
work while those who did not were given 24 hours' leave 
with pay to consider their position. There was a further 
interview on the 2nd of December 1992 for the latter 
employees and the commitment was put to them again. At 
that second interview most of the workers provided Robe 
with a letter which is before the Commission in Exhibit E5. 

"Robe has acted to suspend me, presumably under 
clause 6 of the Award. My advice is that it may only 
do that in the circumstances where it has reason to 
believe that I have been guilty of misconduct justifying 
dismissal or suspension. Robe is then required to 
investigate the circumstances of the alleged miscon- 
duct, and presumably it is doing that now. 

Your request that I provide an undertaking for the 
future cannot have any relevance to the steps Robe 
appears to be taking under clause 6 of the Award. 

Robe will therefore understand why I must reserve 
my rights until I know what it is doing under the 
Award." 

(Exhibit E5) 
In the event the letter was unacceptable to Robe as an 

answer to the commitment. Those employees who presented 
it were advised that Robe did not accept that the letter 
constituted a positive response to the commitment it 
required and those persons were given notice of termination. 
Amongst the first of those was Mr Jeffrey French. 

It appears that after the notices of termination were given 
and before the first one, which was that of French was to 
expire, there was a further meeting of the workforce. At the 
meeting it was decided that if at the end of the notice period 
Robe executed the termination of French then there would 
be a stoppage of work. The first notice expired on the 9th 
of December 1992 and the remaining employees absented 
themselves from work on that day without notice and 
according to Robe, in breach of their contracts of employ- 
ment under the Award. It is the conduct of all of the parties 
surrounding these incidents that has been the subject of a 
detailed enquiry in this adjudication. 

I turn now to the arguments and evidence advanced by the 
parties. Clearly as a result of a hearing of the duration 
involved in this case, the Commission has been presented 
with a large volume of witness evidence and documents. I 
should say at this stage that the Commission received and 
identified documents that were submitted as evidence by the 
Applicant Unions and which were challenged by the 
Counsel for Robe. Most of the evidence subject to challenge 
was offered in the series of exhibits generally headed 'E'. 
See, for instance, El4, E44, E47 and E48. I have read the 
documents and have given some consideration to them 
within the evidentiary matrix, but in the final analysis they 
do not attract nor have been allocated any great weight. 

I turn now to the case presented on behalf of the Applicant 
Unions. The Unions were first represented by Mr S.R. 
Edwards of Counsel, later by Mr R. Le Miere of Counsel 
leading Mr RJ. Farrell of Counsel. In support of the 
Applicant's case Counsel called a number of persons to give 
evidence. A list of the names of those persons follows. 
Those names that have an asterisk against them are those 
whose names appear on Exhibit E16 as seeking reinstate- 
ment. Of the others, a number of them were involved in 
interviews which were conducted on the 1st and/or 2nd of 
December 1992 and who are not subject to this application 
or alternatively, have a notation which otherwise identifies 
their status as a witness. 

Jeffrey French—See Exhibit H46—this exhibit advises 
that Mr French intends to terminate 
his service subject to settlement of a 
Workers Compensation claim. 

Graeme Wilmot—Does not seek re-employment. 
Steven Oxtoby 
John Power * 
Jeffrey Lloyd * 
Allan Raymond Coombs 
Norman John Fitzsimmons * 
Michael Richard Dorotich * 
David John Warrener—Not dismissed 
Ronald John Taylor * 
Terence William Dixon * 
Terry James Parkinson 
Phillip James Stevens * 
Graham Wotherspoon 
Charles Hendrickson 
Arpad Anton Toth * 
Frederick Joseph Lovegrove * 
Richard Brent Hodges * 
Christine Karen Russell (also known as Titco) 
Gadez Auer * 
Wayne Neil Grigson 
Hanz John Barth * 
Brian John Wiltshire * 
David Rex Churnside * 
Peter John French * 
Jeffrey James Kirk * 
Norris Digby Taylor 
Nigel Lyndon Evans 
Robert William Lawler 
Frederick Christopher McKeever 
Gregory John Kenny 

It is not my intention to recite the evidence of every one 
of these witnesses. I will, though, include with my summary 
of the submissions of Mr Le Miere, who opened the case for 
the Applicant Unions and Mr Farrell who closed it, 
references to witness evidence which they say supports the 
propositions they advance. I should note at this time that 
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Counsel for both of the parties submitted to the Commission 
schedules describing contentions which they say are 
supported by the evidence. The schedules identify the source 
by reference to the transcript of the witness evidence of the 
various propositions Counsel urge upon the Commission. 

Mr Le Miere opened his submissions by putting to the 
Commission the general propositions that underpin the 
issues which the Applicant Unions say are the nub of the 
case. First, it is argued by the Applicant Unions that it was 
unfair for Robe to dismiss the employees whose names 
appear in Exhibit El6 because they were not able to give 
a commitment that Robe sought because of the breadth of 
that commitment. It is said that the commitment could not 
be given because when all of its ramifications were 
considered, it is a commitment which few employees 
anywhere could give with honesty. Second, it was unfair for 
Robe to dismiss its employees when the procedure used by 
Robe to seek the commitment had the practical effect, either 
unintentionally or intentionally, of discriminating between 
employees with the result that employees with an identical 
state of mind were treated differently. 

To support that basic description of the Applicant Unions" 
position, Mr Le Miere suggested that there were matters of 
law the Commission ought to take into account. For 
instance, a dismissal may be unfair even though it is lawful 
and in accordance with the Award. It may be unfair if there 
is a dismissal for misconduct even if the employee was 
guilty of misconduct. In considering these matters the 
Commission has to assess the industrial fairness of the 
action. Mr Le Miere referred to the principles that are to be 
applied in that context. The discretion which is to be 
exercised must, in accordance with Section 26 of the Act, 
be exercised in accordance with equity, good conscience and 
the substantial merits of the case. He argued that the basic 
tests are set out in the Undercliffe Nursing Home v. 
Federated Miscellaneous Workers' Union of Australia, 
Hospital Service and Miscellaneous, W.A. Branch (1985) 65 
WAIG 385 (the Undercliffe Case). Mr Le Miere cautions 
that the writings of Brinsden and Kennedy JJ in the 
Undercliffe Case should be read against the background that 
some of the principles underpinning the decision have been 
taken from other jurisdictions. They refer, for example when 
reference is made to phrases such as harsh or unjust, to the 
legislation particular to those jurisdictions. It would be 
wrong to be lead astray by, in effect, substituting a particular 
phrase from a judgement for the statutory test as to whether 
a dismissal was unfair or not. It was said the Commission 
is required to identify the reason for dismissal and in this 
case they were for cause. In these circumstances the 
evidentiary burden is on the employer to show why it 
dismissed the employee, but Mr Le Miere accepted that the 
Applicant Unions are to establish on the balance of 
probability that the dismissals were unfair. It was clear, said 
Mr Le Miere, that the reason for dismissal must be in 
existence at the time when the employees were given notice. 
If there were no reasons at the time of dismissal, as was the 
case here, the dismissal, by inference, must be unfair. That 
means that if there is any alleged misconduct following that 
time that can be of no relevance to the fairness of the 
dismissal at the time it was made. 

Mr Le Miere submitted that the reason given to the 
employees for the dismissal was a failure to give an 
undertaking that they would not, at any time in the future, 
engage in industrial action resulting in unauthorised leave. 
He asserted that it is clear from the evidence that Robe did 
not purport to dismiss employees for having taken unau- 
thorised leave when they took industrial action by participat- 
ing in the 'National Day of Action' on the 30th of November 
1992. The real reason was a failure to give an undertaking. 
Examination was made of the procedure. The process must 
be fair, says Mr Le Miere. The employee must know what 
charge it was he was answering. In the circumstances 
surrounding this case, where it appeared the employer's 
supervisors might not be clear about the reasons for 
dismissal, one is justified in asking the question 'How could 
an employee know what charge he had to answer?' Mr Le 
Miere went on to expand upon his arguments by reference 
to case law. He referred to Gnatenko v. General Motors 

Holden's Ltd (1974) 43 SA1R 760 (Gnatenko's Case) which 
he said was authority for the proposition that a dismissal 
would be unfair if a dismissed employee was treated 
differently or less favourably than other employees who are 
in the same circumstances. With reference to the interviews 
which were presided over by Robe officers Mr Le Miere 
says that they were conducted in an oppressive manner. As 
a result, the employees felt intimidated and confused. Also 
they did not have proper opportunity to participate in the 
process. That is, a proper opportunity to be informed and 
learn what the matter was about. He expanded upon this 
assertion by reference to what had happened when the men 
had reported to work. 

In his submissions, Mr Le Miere sought to draw a 
difference between the commitments which were put to 
categories of employee and the interpretation of their 
responses. The interpretation by Robe which lead it to treat 
an answer as being acceptable in one case and unacceptable 
in another had a propensity for unfairness. Many employees 
were permitted to give a response in a form of an affirmative 
answer to the question which was accepted but others were 
not. They were required to do something more. That is unfair 
says Mr Le Miere. Next he says that an hypothetical 
question, of which nature the one posed by Robe was, is not 
an order and an employee is not obliged to answer it. 

Reference was made to Chappell and Others v. Times 
Newspapers Limited and Others (1975) 49 WLR 482 
(Chappell's Case) which Mr Le Miere said is distinguishable 
from this case because in the circumstances there examined 
there was an existing campaign of industrial action by 
employees or a union against an employer. It is distinguish- 
able because there was not a hypothetical question. There 
was an ongoing dispute requiring an undertaking to confirm 
that an employee was going to carry out his duties then and 
from then on. If there is a situation, as here, where there is 
no fear of industrial action being taken, to require of an 
employee some undertaking which is in addition to his 
contract or award is something that the employer has no 
lawful right to demand. It is a question to which an employee 
is under no obligation to respond. If such a situation existed, 
and Mr Le Miere says it does, that would be an unfair 
exercise of the employer's right to terminate. By further 
reference to Chappell's Case {op cit) Mr Le Miere said that 
the mere existence in an employee of a readiness to obey 
his union in any possible conflict with an employer does not 
amount to repudiation. This was referred to by Mr Le Miere 
in the context of an employee saying that he would abide 
by a majority decision made by a meeting of members of 
the union. That action, says Mr Le Miere, is not sufficient. 
That does not amount to repudiation because it is hypothet- 
ical again. It is quite distinguishable from the dicta in 
Amalgamated Metal Workers and Shipwrights Union v. 
Robe River Iron Associates (1989) 69 WAIG 985 (Stott's 
Case) where workers had refused to train persons who were 
not in the union. The question was the immediacy of the 
action required. If it is immediate it would fall within the 
dicta in Chappell's Case {op cit), if it was hypothetical it 
would not. It is clear from the facts in this matter that on 
the 1st and 2nd of December 1992 there was no existing 
industrial action and the evidence of Mr Laing, who was 
called by Robe, confirms that. 

It is also unfair where employees genuinely believe that 
the employer has no right to require them to give an 
undertaking, to be forced to give it. Mr Le Miere argued that 
there is a distinction on the one hand between a wilful act 
in refusing to go along with a requirement of an employer 
where there is good reason for it, and a refusal to meet a 
requirement because of the genuinely held belief that there 
is no obligation to do so. To dismiss someone for declining 
to give an undertaking, which they are not legally obligated 
to give and which refusal to give did not amount to a breach 
of contract, or repudiation of contract, or an anticipatory 
breach, and where the workers genuinely and honestly 
believe they are not obliged to give the undertaking, means 
that the whole exercise was unfair. Mr Le Miere went on to 
examine the general area of what can be described as the 
right to strike. He indicated he would not make any legal 
analysis of the issue because the focus of this inquiry is the 
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workers' belief that they had such a right. Mr Le Miere then 
referred to a collection of newspaper cuttings and media 
extracts that reported the utterances of various influential 
Australians about the right to strike. 

In his closing submissions, Mr Farrell analysed the 
evidence. He said that the evidence indicates that many of 
the workers concerned were long standing employees. Their 
dates of engagement ranged from 1972 through to 1992. Mr 
NJ. Fitzsimmons, for instance, had received a long service 
award from Robe. Of the other employees, the one with the 
shortest service was Mr Kirk but he had been previously 
employed as an apprentice. In examining the evidence 
concerning service it was noted that there were specific, or 
special, terms of engagement for some workers. For 
example, Mr Kirk was on what might be regarded as a fixed 
term contract for six months unless extended. I record here 
that Mr Dixon informed the Commission that Robe had no 
intention of extending that period of service which was due 
to expire in April 1993. It is relevant too says Mr Farrell, 
that the evidence of all of the persons whose names appear 
in Exhibit El6, is that they wish to continue their 
employment with Robe. All of them, who are presently 
working under the Commission's Interim Orders, presented 
themselves for work when it was next available following 
the making of the Orders on the 15th of December 1992. 
Each of the workers who gave evidence was asked by Mr 
Dixon whether they were still not prepared to give the 
undertaking and they agreed they were not. For instance, Mr 
D.R. Chumside declined on the basis that he did not like 
looking into the future. He goes from day to day. 

TUming to the events commencing on the 26th of 
November 1992. The evidence, according to Mr Farrell. is 
clearly that there was a paid union meeting and that most 
of the workers attended. Some of them did not and were 
cross examined about their failure to attend notwithstanding 
that they were on paid leave to do so. Mr Sawyer, who was 
a witness for Robe, gave evidence that Robe had received 
no notice of the resolution taken at the Union Meeting to 
have a stoppage or at least a stop work meeting on the 
National Day of Action. Notwithstanding that it is clear 
from Exhibits E2 and E3, which arc letters from Robe's 
Solicitors addressed to the Australian Electrical, Electron- 
ics, Foundry and Engineering Union and to Organiser 
McLane of the Australian Workers' Union, that Robe 
anticipated the stoppage. Further there were meetings of 
managers on the 27th of November 1992, attended by Mr 
Sawyer and Mr Laing. to discuss Robe's intended reaction. 
As a result various tool box meetings were held on that 
afternoon. Mr Kevin Johnson, Robe's Industrial Relations 
Manager, addressed the Managers' meeting and set out what 
was required of them. The tool box meetings duly took place 
and they were conducted by a number of foremen. For 
instance, in the Mitsui Reclaim Section, Mr P. Gorlitz 
conducted meetings; in the Coarse Ore Maintenance 
Section, Mr B. Farwell; in the Electrical Reclaim Section, 
Mr W. Dixon; with the Day Crew, Mr Clark and in the 
Cranes and Rigging Section. Mr Dorotich. It is relevant, says 
Mr Farrell, that none of those supervisors attended, what he 
described as, the senior management briefing by Kevin 
Johnson to the Assistant General Manager, the Production 
Manager, the Rail Manager and the Power Station Manager. 
Of those senior managers two, the Production Manager, Mr 
R.J. Laing and the Power Station Manager, Mr R. Sawyer, 
gave evidence. Their evidence confirms who attended those 
meetings. The evidence of various employees confirms the 
tool box meetings and what occurred at them. 

At each tool box meeting the Maddern Document (Exhibit 
H4—see above) was either read out or passed around. This 
document is a letter which urges the employees to ensure 
that they work in accordance with their contract of 
employment. It reminds them of their obligation to use the 
Award grievance procedure. It requires of them that they 
honour their contract. It makes it clear that Robe would not 
concede to improper demands and it would take appropriate 
action to protect its business. Some, but not all, of the 
foremen asked workers if they had any grievance and they 
were warned of the consequences if they were absent from 
work. Those consequences varied from the probability of 

reprimand, as told to Mr P.J. French, or that Robe would 
'take it very seriously'; by the evidence of Mr P.J. Stevens. 
Some of the workers regarded the warnings not too seriously 
because it appears that a number of them had received 
similar warnings in the past. At least three workers gave 
evidence that they felt the consequences would be the same 
whether they went on strike or merely attended the meeting. 
Mr Farrell drew the Commission's attention to further 
managers meetings which occurred on the 30th of November 
1992 and suggested that it was important to note that records 
of the meetings referred to a requirement for a commitment 
to abide by the contract of employment, without elaboration. 

Insofar as the 24 hour stoppage was concerned, it is Mr 
Farrell's suggestion that the evidence of Messrs Barth, 
Chumside, Dorotich and Fitzsimmons leads one to the 
conclusion that the workers wished to support the ACTU 
National Day of Action; that workers had a view that the 
ACTU had sanctioned the stoppage; that it was, in Mr 
Kenny's understanding, sanctioned by Martin Ferguson; that 
it was to show objection to the Government's handling of 
workers in Victoria. Also it was in support of the ACTU 
principles or that it was either in support of the ACTU or 
a directive from the ACTU. It was also able to be drawn 
from the evidence, says Mr Farrell, that the workers wished 
to protest Robe's treatment of them and that was part of their 
concern. Mr French referred to the trouble Robe gave them. 
Mr Hendrickson said the men were sick of the treatment they 
were getting. Mr Kenny said they were not happy with the 
management style at Robe. Mr Oxtoby said he felt that 
oppression was occurring at Robe and he thought that was 
the same as in Victoria. He withdrew his labour in response 
to the way Robe treated him. Mrs Russell was concerned 
about the treatment which she thought she had received for 
the last six years and so was Mr Stevens. Mr Wiltshire said 
that the men were fed up with the way they were being 
treated. When cross examined on these issues, Mr Laing, 
who was called by Robe, said that the complaints were not 
able to be addressed through the grievance procedure unless 
there was a specific incident that could be investigated. In 
all of this, Messrs Dixon, French, Kirk, Stevens and 
Chumside agreed that it was their personal decision to go 
out on strike and that all of them received a letter from Robe 
on the 30th of November 1992 (see Exhibit E4). Most of the 
workers received that letter some time during the day of the 
30th of November 1992. None of them went back to work. 
Churnside and Evans say they received it too late to return 
to work. 

On the workers expectations on return to work, Mr 
Stevens did not expect his employment to be terminated. Mr 
French thought he would get a usual type of warning. Messrs 
Barth, Hodges, Toth and Wiltshire had the same view. Mr 
Kirk did not know what to expect. Two of the workers, Mr 
Kirk and Mr Chumside. had not been on strike at all before 
the National Day of Action. Many of the workers had 
received written warnings in the past, in most cases multi 
issuings of warnings. They were usually for lateness but 
some were for industrial action. Most of them received, or 
had seen, the Maddem Document at some time. It was said 
that employees did not take much notice of the warnings or 
the Maddem Document because they were given out so 
often. Mr Evans said that a member of management had 
explained the issue of warnings on the basis that Robe was 
entitled to give a written warning and it was just like sending 
a letter. Some of the employees had various responses to the 
receival of warnings. Mr French saw them as a warning 
against the union and not against him personally. However, 
Messrs Dixon, French, Kirk, Stevens and Taylor were aware 
of Robe's view that unauthorised absences were a breach of 
contract and were unacceptable. Some were of the opinion 
that industrial action was not unauthorised nor a breach of 
their contract nor repudiation. Some of them thought that it 
was not a breach of the Award. For instance, Mr Taylor 
thought that the Award was silent either way; it did not say 
you could go on strike, it did not say you could not go on 
strike so there was no provision. 

When the men returned to work on the following day 
there were interviews. Those who did not withdraw their 
labour were not interviewed, of course. It is clear that 
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workers were kept waiting for long periods of time for their 
first interview. For instance, Mr Dorotich was interviewed 
early in the morning whereas Mr Dixon was not interviewed 
until 1.35pm and Mr Barth until 2.30pm. However 
information did come back to the waiting workers. Mr 
Laing, in cross examination, said he suspected that might be 
happening because workers started giving 'no comment' 
answers. It was the evidence of Fitzsimmons, Lovegrove 
and Toth that many workers were in a state of anxiety during 
the time of the interviews. They were nervous and 
apprehensive, according to Mr Dixon. Mr Kirk was 
frightened. He was also confused. Mr Stevens said he was 
confused. He was suffering personal difficulties at home 
following the birth of a child so there was stress in the home. 
Mr Taylor did not know what was going on. He said he felt 
like a school child waiting to go and see the headmaster. 
Five questions were asked during the first interviews in the 
Plant Maintenance area. It, according to Mr Farrell, can be 
extracted from the evidence that the questions were: 

1. Were you absent from work yesterday? 
2. Do you understand the requirement in your 

contract to work 38 hours per week? 
3. Did you receive a reminder of this Friday, via your 

foreman? 
4. Were/are you aware of the consequence of the 

breach of contract? 
5. Are you prepared to give a commitment to fully 

abide by your contract of employment in the 
future and work 38 hours per week with authorised 
absences as approved under the Award? 

The words "authorised absences" were added, according 
to Mr Laing's evidence, following advice he received from 
Kevin Johnson. Some of the employees were asked would 
they give a commitment not to have any unauthorised leave. 
Messrs French, Barth and Toth were asked to consider their 
response concerning stop work meetings or industrial action. 
There is evidence, according to Mr Farrell's analysis, that 
Mr Laing sometimes broke the question up into parts and 
went on to explain what unauthorised absences meant. 
However he denied dividing the question in that way in his 
cross examination. 

Mr Farrell claimed that many workers gave the commit- 
ment to abide by the contract of employment, so the 
transcript reveals in respect of Dixon, French, Kirk and 
Stevens. Some asked for an explanation. Some refused or 
were unable to answer the question regarding unauthorised 
absence, including the use of the expression 'no comment'. 
Mr Kirk said that he had used the response because he did 
not understand the question. Mr Kirk was also prepared to 
give the commitment insofar as it applied to unauthorised 
absences other than industrial action. Mr Laing also made 
comments which, according to Mr Dixon, were that he 
(Dixon) would be taken to be repudiating his contract of 
service. Mr Stevens was asked whether he understood that 
his response might amount to repudiation of his contract. Mr 
Stevens said that he did not understand what repudiation 
meant. Neither did Mr Toth. A number of workers who did 
not give positive commitments regarding unauthorised 
absences were sent home until the next morning. They 
included Mr Dixon, Mr Kirk, Mr Stevens. Mr Taylor and 
Mr Toth. Some thought they were being stood down, 
although Mr Laing denied using that term. The questions 
which were asked by Robe were not put into writing even 
though this was requested. 

There was a second interview on the 2nd of December 
1992. Again, Mr Farrell said, there was a range of times that 
the workers were kept waiting. Some, during that period, 
learnt that others had been given notice to terminate. There 
was also evidence from Mr Kirk that he was anxious during 
the second interview. There was a commitment sought in the 
interview which went "Do you wish to commit yourself to 
fully abide by your contract of employment in the future and 
to work 38 hours per week with authorised absences 
approved under the Award?" At that second interview all 
of the workers provided Robe with a letter in the form of 
Exhibit E5 (see above). Mr Dixon said he gave the letter in 
because he understood it to be a reply to the question giving 

reasons why he did not think Robe was entitled to seek the 
commitment. Mr Taylor had heard that persons in different 
sections had been asked a different type of question and he 
was hoping for standardisation. 

Mr Farrell says that it is clear from the evidence that Mr 
Laing would not acknowledge the relevance of the letter. 
During the interview many workers gave the commitment 
to abide by the contract of employment but some would not, 
or could not, give the commitment regarding unauthorised 
absences. Responses varied from 'no comment' to 'my letter 
is the answer". Mr French said he was acting on advice from 
the Union representatives. Mr R.J. Taylor had given the 
commitment sought by Mr Laing but he also handed in 
Exhibit E5 and was told that was a disqualification of the 
commitment. If he did not withdraw the letter he would be 
treated as if he had not given the commitment. Those 
workers who did not give a positive commitment regarding 
unauthorised absences at the second interview received 38 
hours notice and were told if they changed their mind before 
it expired that they could sign a new contract. Most workers 
gave evidence that nothing was said or done which 
suggested their personal circumstances were taken into 
account. The evidence of Barth, Dorotich, Fitzsimmons. 
Hodges, Dixon, French and others is indicative of this. At 
least one worker, Mr Stevens, made an appointment for 
another interview. On giving the commitment he was told 
he did not need to sign a new contract. When he later 
rescinded his commitment his services were again termi- 
nated and the original period of notice reinstated. 

There were meetings conducted by Mr D. Marland in the 
production section. Mr Marland is a supervisor who reports 
to Mr Laing, the Plant Manager. Mr Chumside said he had 
been kept waiting for a long time for his first interview. 

The questions were read out to him and Messrs Marland 
and Tipper were taking notes. There were four or five 
questions. He was asked was he aware of the Maddern 
Document; did he agree to work a 38 hour week as stated 
in the Award. He answered 'no comment' to all the 
questions because he did not know what was going on. He 
was told he would be stood down for 24 hours to have a 
rethink. He had another interview on the 2nd of December 
1992. He answered 'yes' to the first two questions because 
he understood them and he handed in Exhibit E5 in response 
to the third question because he did not understand. He 
thought by giving a letter he could just return to work but 
Mr Marland did not respond to the letter. Mr Chumside 
answered 'yes' to a commitment to work to a 38 hour week 
as stated in the Award with the unauthorised leave proviso. 
His services were nevertheless terminated with 38 hours' 
notice and he was told if he changed his mind he could be 
re-employed. His personal circumstances were not re- 
viewed. He agreed with the accuracy of Mr Marland's notes 
of interviews in a later interview with Mr Johnson. Even 
though, in due course, he provided Robe with Exhibit E7 
which accepted the amended commitment, this did not lead 
to him being employed. 

Mr Farrell went on to examine the reasons workers failed 
to give the commitment. They included inability to foresee 
the future. Mr Laing, in response to that, had said sometimes 
he had suggested that the workers should try and anticipate 
their future based on the events of the past. Messrs Dorotich, 
Lovegrove, Power and Taylor were concerned that they 
would lose what they saw as their democratic right to strike. 
Messrs Dixon and Kirk said that at no time were they aware 
of any planned industrial action and had no reason to think 
there might be a strike in the near future. Mr Laing also 
conceded that he did not see the issue as an ongoing 
campaign and he had no reason to expect another strike. 
There was other evidence from Messrs Barth, French and 
others which indicated a belief by workers that they have 
a right to strike or stop work. Absences other than strikes 
could become authorised at Robe's whim or discretion, 
according to Mr Dixon; and from Messrs Barth, Chumside, 
Toth and Power, a reluctance to look into the future. 

There was some evidence given about Mr Laing's 
approach and the detail that he went into. That detail resulted 
in what was, in effect, an inquiry into whether Mr Laing had 
properly executed the instructions that had been given to 
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him by Senior Management. That inquiry involved a number 
of individual workers and up to five senior staff members. 
The workers were told that the point of the further inquiry 
was, in effect, a trial of Mr Laing. Mr Laing's approach to 
it, according to his evidence, is that his task was to satisfy 
himself that each of the workers he interviewed was 
prepared to give the commitment in a genuine way. 

There were interviews conducted in the main workshop 
by Mr B, Robinson. Mr Robinson is subordinate and reports 
to Mr Laing and it appears he was not present at the general 
briefing sessions on the 30th of November 1992. Mr Evans 
gave evidence that he was asked where he was the day 
before. Mr McKeever was asked why did he not come to 
work on Monday. He was also asked whether he understood 
his contract of employment. He was asked would he work 
to it. Mr McKeever was asked would he agree to uphold his 
contract of employment. Mr Evans also indicated the 
contract was covered by the Award and, in effect, there were 
three basic questions. On answering those questions in the 
affirmative, the employees were permitted to return to work, 
at least according to the evidence of Messrs Evans and 
McKeever. Mr McAllister, who is the main workshop's 
supervisor, evaded an attempt of clarification from a worker. 
This is reported in Exhibit E39 which is an incident report 
originated by Mr McAllister. The report, in the heading 'Full 
Details of Incident', says: 

Dick Hawthorne raised a grievance over the manner 
in which the meetings or the questions were put at the 
meetings run by B.J. Robinson in this office on 
Tuesday 1-12-92. I asked Dick what was his question 
was and he replied quote 

"If we attend stop work meltings (sic) or go on 
strike, will we be liable for punishment ie:— 
written warnings or dismissal." 

(Exhibit E39) 
In the 'Action Taken' part of the document Mr McAllister 

notes that "My answer to Dick was": 
"Providing that you abide by your contract of 

employment in all respects the company would have 
no reason to take any action." 

Interviews were conducted in the power plant section by 
the Manager, Mr Sawyer. The verbal evidence indicates that 
the questions, at least to Mr Lawler. were 'where were you 
yesterday'. Mr Kenny—'Did you understand the meeting on 
Friday'. Mr Kenny again—'Have you seen and understood 
the Maddem Document' and did he have any grievances. 
According to Mr Farrell there were various versions of the 
commitment which can be extracted from the evidence 
which include from Mr Lawler—'Will you work for your 
contract of employment' or 'Will you honour your contract 
of employment and work your rostered 38 hours per week 
in the future' or 'Will you abide by your contract of 
employment, work a 38 hour week and give a commitment 
not to take unauthorised absences' to which Mr Kenny had 
indicated that he could not make any comment. Mr Sawyer's 
evidence was that he wanted a full commitment from Mr 
Kenny. Mr Lawler and Mr Sawyer could not commit by 
undertaking not to take any industrial action in the future. 
The evidence of Mr Sawyer was eventually that none of the 
workers gave the commitment and that the failure to do so 
resulted in the 24 hour stand-down. 

There was a second interview where only one question 
was asked, that is, 'Will you commit yourself to working to 
terms and conditions of your contract'. According to Mr 
Kenny—'Will you abide by your contract of employment 
and work a 38 hour week based on the Award'. Mr Kenny 
gave evidence that the first workers interviewed responded 
that it was not the same question they had been asked the 
day before. They believed that question was that they would 
commit not to take unauthorised absences. Mr Sawyer 
conceded that he did not use or make reference to the term 
authorised absences in the second interview. The issue was 
whether the men would abide by the contract of employ- 
ment. According to Mr Kenny, and as stated by Mr Sawyer 
in cross examination, Kenny and Lawler were allowed to go 
and discuss the matter with the rest of the employees. When 
they returned to the room and the question was put again 

they answered 'yes' and they were allowed back to work. 
After answering the question, both Kenny and Lawler 
submitted the Exhibit E5 letter. They were not treated as 
placing a reservation on the question. 

Reference was made to Exhibit E31 which is said to be 
notes of interviews made by Mr Parsonnage. Mr Sawyer 
identified them but he did not accept they were accurate, 
particularly where they record him as saying 'To take 
industrial action is up to you'. He may have said something 
like 'What you do on your own time is your own business' 
but he did not explain the relevance of the comment. During 
his evidence Mr Kenny could not remember where the 
question of past performance of the employment contract 
came up as claimed by Mr Sawyer in his evidence in chief. 
Insofar as others interviewed later in the morning, on the 
evidence of Mr Lawler, having said yes they were allowed 
to go back to work even though prior to the second interview 
they had decided not to change their position. 

According to the review by Mr Farrell, interviews in the 
warehouse section were conducted by Mr P. Vogels. Similar 
questions were asked about the absences on Monday and the 
agreement to comply with the 38 hour contract which was 
filled out to emcompass, according to Parkinson and 
Russell, 'Will you give me an unreserved undertaking to 
comply with the contract of employment to the fullest extent 
including the requirement to work 38 hours per week and 
subject to the leave provisions of the Award'. There were 
no questions about unauthorised absences or leave, stop 
work meetings or strike. The evidence of Mr Russell is that 
there was a further meeting of the men involved on the 2nd 
of December 1992 with Peter Vogels and Trevor Bond who 
confirmed they were not being asked about unauthorised 
absences. Peter Vogels had answered 'No that is not what 
we are asking, you can not answer that question at this time'. 
According to Mr Parkinson, some workers who gave the 
undertaking sought received no written warnings. 

In the locomotive maintenance section the interviews 
were conducted by the Locomotive Workshop Manager, Mr 
Hodge and Mr Stokes. According to Messrs Hendrickson 
and Oxtoby, they were asked why they were absent on 
Monday, were they willing to abide by the contract of 
employment, particularly with reference to 38 hour week. 
Steve Oxtoby was present at all interviews as a witness. The 
same questions were addressed to all employees interviewed 
by Mr Hodges. According to Mr Hendrickson, the supervi- 
sor refused to talk about the word strike or withdrawing 
labour and Mr Oxtoby did not recall a discussion about 
workers' rights to withdraw labour. There were various 
meetings, that are reported in Exhibit E37, about which Mr 
Hendrickson and Mr Oxtoby gave evidence, where they 
sought to clarify the questions asked earlier on the issue of 
strike action. Hendrickson's evidence was that Mr Stake's 
response was that he refused to debate the matter and he was 
not there to argue the rights. Confirmation of this appears 
on page two of Incident Report 104/92/R as part of Exhibit 
E37 in a report of a question and answer sequence. 
According to Mr Farrell there are other significant contents 
in the Exhibit E37 series. For instance where Mr Moore had 
indicated that in response to a question from Mr Oxtoby as 
to whether he was being asked not to exercise his democratic 
right to attend further stop work meetings. The response was 
'No we are not asking you that, we are asking you to work 
as per your contract of employment'. Following these 
meetings, according to Mr Hendrickson, the employees 
returned to work. 

The evidentiary review went on to examine that evidence 
which, according to Mr Farrell, established that interviews 
in the plant area by Mr Laing were conducted differently 
after the second stoppage. According to the evidence of Mr 
Wotherspoon no commitment other than the Johnson 
Commitment was sought and an answer to the effect that the 
worker did not understand his breach, was not pursued. 
Having given the Johnson Commitment Mr Wotherspoon 
was told he could have a written warning and go back to 
work. He said that the interviews in Mr Marland's area in 
production were also conducted differently after the second 
stoppage. Most workers had signed and gave Robe a further 
letter in the form of Exhibit E7 and they were called in for 
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a further interview on the week commencing the 7th of 
December 1992 for the letter to be considered. The evidence 
of Barth. Chumside, Dixon and others is cited as support for 
that. Mr Kirk and Mr Stevens had indicated they were not 
prepared to answer questions without getting advice. There 
was a complaint made, as reported by Mr Stevens and Mr 
Taylor, that other workers from the main workshop had 
come and stated the different questions that they had asked 
and that was refuted. Workers were told, particularly Messrs 
Dixon, French and Kirk, that they would have the 
opportunity to give the commitment and sign a new contract 
but that did not guarantee re-employment. Mr Lovegrove 
related his experience in that respect. 

Mr Farrell summarised the evidence about the allegation 
that workers found the interviews distressing. Mr Chumside 
gave evidence that he was confused because it was the first 
time he had been in such a situation. He thought he was on 
trial. Mr Dixon found it nerve racking and intimidating. He 
was being questioned from two sides while simultaneously 
trying to take notes. He did not really understand what was 
going on and he was apprehensive. Mr Fitzsimmons felt 
intimidated; so did Mr French and he was also confused and 
worried. Mr Kirk said that he felt worried and confused. 
There was only him and a witness and 'a lot of them'. Mr 
Stevens felt intimidated because every word said was being 
taken down and he did not want to get himself into 
something deeper. Mr Taylor thought that he was in a little 
deep; he felt overborne and intimidated. 

Mr Farrell continued his address. He claimed that the 
recurring theme through the Respondent's submissions was 
that it had the right to chose whom it employs but that was 
not the point of the argument. The choice was who it was 
going to dismiss and that in exercising the choice it had 
picked and chosen employees on an unfair basis. Mr Farrell 
sought to rebut the propositions advanced by Mr Dixon in 
his closing address. He said that the proposition by Mr 
Dixon that the employees had knowledge of Robe's position 
on unauthorised absences is acceptable but there is also 
evidence that the employees did not necessarily accept that 
all unauthorised absences were a breach. He conceded that 
the employees knew that dismissal might occur but it did 
not necessarily follow they would accept that it would be 
justified. He made the point that the proceedings were not 
restricted to the realm of contract law. Contract law was 
obviously not completely irrelevant but the Commission 
finally had powers conferred upon it under the Act which 
could, on receipt of the proper evidence, lead it to the 
conclusion that Robe's actions might be so gross as to abuse 
its right to terminate. 

Insofar as the tool box meetings were concerned Mr 
Farrell's submission was that it was open to find that the 
importance of what was said and done was reduced by the 
manner in which those meetings were conducted. The 
warning given to the workers was not strong enough, that 
is if you use your right to strike you might lose it by losing 
your job. Mr Farrell complained that the language used to 
the workers was of legal nature and was therefore not clear 
to the ordinary person. Concerning relevance of the video 
evidence and transcripts (Exhibits H37, H38, H39 and H40) 
of interviews with Mr McLane. by that time, said Mr Farrell, 
some people; Mrs Russell, as an example, had finished their 
interview sequence and had slipped through the net as it 
were. Those that had slipped through the net. according to 
Mr Farrell, were people Robe were not interested in trying 
to grab back in. If it was genuinely Robe's intention to 
identify and terminate the services of those who believed 
they reserved themselves the right to strike, the subsequent 
events and the analysis of the evidence above indicates that 
they have failed. Whether this action was done deliberately 
or not it still does not diminish the discrimination in the 
treatment. 

Mr Farrell re-emphasised that when Robe was describing 
the conduct they found as unacceptable, that it was not clear 
that Robe meant to sack the workers if they did breach their 
contract again. The workers made their prediction of the 
future based on Robe's actions in the past. Robe's actions 
in the past had been to continue to give warnings. This, 
employees could be forgiven for interpreting as a formal 

reservation of right. In respect of those warnings, Mr Farrell 
suggested to the Commission that the weight that should be 
given to them would be devalued by the amount of times 
that the warnings appear to be readily issued. Concerning 
the issue by Robe of the letter , Exhibit E4, Mr Farrell 
suggested that the workers did not necessarily accept Robe's 
analysis of the situation because they were of the opinion 
that industrial action was not an unauthorised absence. It 
was submitted that the Applicants did not concede that the 
extent to which the strike on the National Day of Action was 
justified was relevant to the dismissal. Mr Farrell went on 
to develop the proposition that the evidence indicated that 
there was concern with the style of management at Robe. 

Mr Farrell made a number of submissions concerning 
Chappell's Case {op cit). Fundamentally he said the 
difference was the abstractness of the undertaking which 
was being sought. Employees were not able to rule out the 
possibility that at some time they might take either industrial 
action or be absent. It is not that they intended to or that they 
will, it is a matter of not being able to rule out the possibility 
and that is a different situation to when an employee's mind 
is focussed on a particular situation. However, the persons 
were not sacked for participating in the National Day of 
Action. If they were that would be a very different set of 
circumstances. What has been sought is an abstract 
undertaking for all time, not linked to any particular reason 
for a strike, not even linked to strikes expressly. An 
employee could not honestly give the commitment because 
they could imagine circumstances where they may not be 
able to be present at work. So it is not the case that a failure 
to give an undertaking is necessarily to be equated with a 
reservation of a right to breach the contract as and when they 
please. Essentially, it is not a question of contractual 
analysis in this case. It is a question of fairness and whether 
or not the exercise of the right to dismiss was an abuse. 

Further attention was given to the question of consistency. 
By reference to the evidence of Mr Laing, Mr Farrell 
indicated that Mr Laing said that the exercise was to achieve 
a reliable workforce. The fact of the matter was that there 
had been no industrial action for two and a half years. There 
was no ongoing campaign. There was no reason to expect 
imminent industrial action. Therefore the failure to give an 
undertaking in those circumstances can not be seen as 
having a significant impact on reliability. Therefore reliabil- 
ity, in a general sense, was not the real issue. In fact, seeking 
the undertaking and terminating the services of those who 
failed to give it, provoked subsequent industrial action. Mr 
Farrell suggested that was not surprising because many of 
those who were not dismissed would have adopted the 
position of 'there but for the grace of God go F. So, whether 
the strike was justified is a matter for another day. It is not 
a matter relevant to fairness of the dismissal because the 
reasonable expectation, given the industrial history over two 
and a half years, was that there would not be continued 
industrial action. Therefore there is some doubt about Robe 
seeking in those circumstances what it described as a 
reliable workforce, because on the history it had one. He 
reiterated that in the context of Chappell's Case {op cit) an 
abstract undertaking, which was the nature of undertaking 
sought, lack of industrial disputation, which is also abstract 
in the sense it was divorced because of the recent history 
from ongoing or pending disputes, distinguishes the situa- 
tion from Chappell's Case {op cit). 

Mr Farrell turned his attention to the letter Exhibit E7. He 
argued that the wording reflects the concern which was in 
the workforce about the situation. There was confusion 
because of a difference in attitude on the part of managers 
as well as the actual words and phrases used. It is clear that 
Mr Laing added a phrase to the undertakings after his 
discussion with Mr Johnson. The phrase he added was not 
in his original questions. That addition had real and practical 
significance and went further than that. Mr Laing sought to 
satisfy himself that the employee had a genuine commit- 
ment. He was not prepared to go through the motions. It was 
not a matter of putting a question and getting an answer. He 
wanted to be satisfied and that was not the attitude adopted 
by others of his managerial colleagues. Mr Laing was even 
prepared to give detailed explanations of the consequences 
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and he conceded that he may have volunteered those detailed 
explanations. Mr Parrel I conceded there was little evidence 
that Mr Marland was instructed about his interviews but it 
was likely he did not attend the management meeting. But 
he was under supervision by Mr Laing and it is likely he was 
affected by that, so there was a similar outcome. 

Contrasted with Mr Laing, other managers, for example 
Messrs Grocutt and Marland. conducted themselves in a way 
that suggested they merely followed a pattern of generally 
following instructions. With the exception of Mr Sawyer 
they received the instructions following upon additional 
briefings after the Friday meetings. There is evidence, says 
Mr Farrell, about the interviews conducted by Mr Robinson. 
He submits that even though the evidence is in documents 
which are marked for identification the Commission should 
take it into account. He conceded that would mean there 
would be less weight allocated to it. However Robe had the 
option of calling witnesses. It chose not to do so and the 
result is there is no contradiction of the evidence of Mr 
Evans and Mr McKeever. For similar reasons the notes of 
Mr Vogels relating to the interviews of Robertson and 
Hodge should be considered. 

Insofar as the main workshop was concerned, Mr Farrell 
suggested that the evidence says the interviews were 
conducted in a perfunctory way. The undertaking sought, on 
the evidence of Mr Evans and Mr McKeever, was merely 
related to the contract of employment. It was an undertaking 
they readily gave. Mr Robinson did not demonstrate any of 
Mr Laing's zcalousness in pursuit of whether people 
understood the commitment. The impression from the 
evidence, says Mr Farrell. is Mr Robinson was concerned 
to get an answer he wanted and send people back to work. 
In the warehouse area where interviews were conducted by 
Peter Vogels there were no questions asked about leave 
provisions, stop work meetings or strikes. Mr Farrell says 
that in some areas plant management demonstrated an 
attitude of going through the motions and hoping that they 
got the right answers. But there are some cases of actual 
evasion of the request for clarification. That was the case in 
Mr Sawyer's interview with Mr Kenny. At the collective 
meeting which had been requested by Mrs Russell and 
attended by Mr Vogels and Mr Bond, Mr Vogels confirmed 
Robe was not asking about unauthorised absences. This lead 
to the conclusion, so said Mr Farrell, that those persons 
slipped through the net even though they were concerned to 
ensure they honestly answered the question. The company 
officers were not interested, they evaded the questions, they 
refused to clarify and this demonstrates the unfairness in 
treatment of employees. Mrs Russell's evidence was not 
contested by evidence lead by any other witness. 

In the railway workshop there was clear evidence that 
Messrs Hodges and Stokes were concerned to evade any 
attempt to clarify. This is, again, in stark contrast to Mr 
Laing's position. That evidence was not contested by any 
other evidence and is supported by the exhibits. After the 
second stoppage Mr Wotherspoon was interviewed by Mr 
Thomas. He was not required to give any commitment and 
was interviewed in a way which Mr Farrell said was 
materially different from the manner in which Mr Laing had 
interviewed Mr Wotherspoon earlier. There was further 
evidence from Mrs Russell that Peter Vogels had said that 
Jim Laing had gone out on a limb and was doing his own 
thing. This was in response to questions asked by her. 
Because Mr Vogels was not called to give evidence Mrs 
Russell's evidence should be accepted. 

The Applicant Unions differ with Robe about which was 
the crucial day between the 1st or 2nd of December 1992. 
They say that the 1st of December 1992 was important 
because the evidence is that once people had said yes they 
were 'off the hook'. Mr Farrell alleged that when they 
sought to clarify what they had said 'yes' to they were 
fobbed off by question begging answers. Insofar as the 
credibility of witnesses is concerned any suggestion that 
they were stubborn, as seemed to fall from Mr Dixon, was 
wrong, particularly in a context of giving a commitment 
while before the Commission. The fact is that despite the 
circumstances in which they found themselves they were 
still prepared to state their honest and sincere belief. 

According to Mr Farrell that speaks volumes for their 
courage and determination to give true and honest evidence 
regardless of the consequences. 

Mr Farrell concluded his address with submissions 
concerning the question of reinstatement. He argued that it 
is not relevant that some of the employees participated in 
industrial action subsequent to their notice being given. The 
fact that they may withdraw their labour in the future is not 
sufficiently significant in all circumstances to preclude their 
being reinstated. The fact that they are not prepared to give 
a commitment does not mean they would expait reinstate- 
ment if dismissed for going on strike. If that ever happened 
in the future and the Commission became seized of the issue 
it would need to consider whether or not the strike was 
justified. It was submitted that the undertaking sought is not 
an appropriate mechanism to try and determine in any real 
practical sense the reliability of the workforce. Mr Farrell 
rejected the suggestion by Mr Dixon that it was implicit in 
an order of reinstatement that if there is a lack of reliability 
then the contract can not be performed on a proper footing. 
The Commission should also take into account that the 
employees had not been on strike for two and a half years 
prior to the National Day of Action and that when they 
participated in another strike their services had already been 
terminated. By this time they had no job so therefore, in a 
sense, had nothing to lose because of their participation. 

The rebuttal argument on behalf of Robe was put by Mr 
H. Dixon of Counsel leading Mr T. Caspersz of Counsel. I 
recite his submissions in the following manner. According 
to Mr Dixon, the fundamental underpinning for the case put 
by the Applicant Unions is that they say it is an abuse of the 
employer's right to choose who it employs if it terminates 
the contract of someone who, having breached their 
contract, refuses to undertake to honour it without future 
qualification. Such a suggestion runs contrary to the 
recognised right of the employer to choose who it employs. 
Mr Dixon says that the law is clear that a company is not 
obliged to employ a person who breaches his contract of 
employment or the provisions of an Award, binding on both 
of them. Robe says that the only answer to the present case 
is that what has happened is not an abuse of the employer's 
recognised right. For instance, the conduct of the employees 
on the 30th of November 1992 was in breach of their 
contracts of employment and the employer was entitled to 
treat that as a repudiatory breach. However, the Commission 
is not asked to make a finding about that because the 
repudiation was not accepted. Further, and also to be 
considered, is the assumption on the behalf of the employees 
that they had some right to breach their contract in the way 
they have. The belief that there is such a right does not and 
can not convert unlawful conduct into lawful conduct. The 
employer exercised its right to terminate the contracts of 
employment of the persons involved under Clause 6.— 
Contract of Employment of the Award. That was a lawful 
termination and not a summary dismissal. In effecting such 
a dismissal the employer was entitled to take into account 
all of the efforts it had made to impress upon its employees 
the importance of their reporting for work. 

Next, says Mr Dixon, there is no difference between a 
breach of contract arising from failure to work because of 
dissatisfaction with the policies of the Victorian Govern- 
ment or if, on the other hand, the employee decided to go 
to the beach. There is no lawful distinction in those sets of 
conduct. They both amount to a fundamental breach of the 
obligation to report and carry out duties as is required in 
accordance with the Award and the contract. It was 
submitted that the employees were on clear notice that their 
intended or contemplated action was regarded as unaccepta- 
ble and would be treated as a breach. Robe also argues that 
in the context of a situation where some employee has on 
one or more occasions breached his contract of employment, 
and he is asked for an undertaking to honour that contract, 
a refusal to give that undertaking amounts to a repudiatory 
breach. This follows because there can be no question that 
the employee is qualifying his obligation to be ready, willing 
and available. It is Mr Dixon's strong submission that the 
repudiatory breach in those circumstances occurs at the time 
of the refusal. Those breaches having occurred, it was only 
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a firm and unqualified commitment that would satisfy the 
necessary tests as to whether an employee giving the 
commitment is prepared unconditionally to work in accor- 
dance with the contract of service. This is a matter which 
the Commission, says Mr Dixon, is obliged to take into 
consideration, both in respect to the contractual aspects of 
the matter and the question of fairness. The issue of numbers 
of warnings by the employer does not constitute a waiver 
of an entitlement to act merely because the employee has 
been given more than one opportunity to heed its request. 
It can not in any way be precluded from relying on its 
warnings because individuals have chosen to disregard 
them. Mr Dixon, in this context, referred the Commission 
to the writing of Shepherd J. in John Lysaght (Aust.) Ltd in 
F.I.A. Re York (1972) AILR 517. 

Mr Dixon submitted that following the paid Union 
Meeting on the 26th of November 1992, on the 27th of 
November 1992 the workers were told of their obligations 
during tool box meetings convened by Robe for the purpose. 
Notwithstanding that, the 30th of November 1992 action 
occurred. The employer was able, at that time, to dismiss 
for that conduct but instead the employees were asked by 
the employer to honour their contracts. In effect, it was an 
opportunity to redeem their unlawful conduct. The mere fact 
that the employer took that step does not deprive it in any 
way of the right to rely upon the conduct which lead to it. 
Given those warnings, given the conduct and the indication 
on the 1st and 2nd of December 1992 that in the future that 
employees should be prepared to honour their contracts of 
employment, and their refusal to do so, there can be no 
obligation on the employer to continue to employ them. 

Mr Dixon pursued the argument on behalf of Robe by 
reference to a number of authorities. He made the point that 
the mistaken belief as to a non existent right can not convert 
unlawful conduct and that the starting point of the argument 
was located there. The reality was employees made an 
election to breach their contracts of employment because 
they had concern about matters which did not effect their 
employer. To illustrate his point Mr Dixon cited Miles v. 
Wakefield Metropolitan District Council (1987) 1 ALL ER 
1089 and the decision of the High Court of Australia in 
Adami v. Maison de Luxe Limited (1924) 35 CLR 143 
which case dealt with the refusal by employees to work on 
a Saturday afternoon. A refusal to present for work as 
required goes to the foundation of the contract. Where a 
person says that in the future he is not prepared to honour 
his contract in all circumstances and there is no indication 
on his part of a willingness to perform, the employer is 
entitled to conclude that he is not going to receive what he 
is entitled to under the contract. Mr Dixon referred to Hall 
v. General Motors-Holden's Ltd (1979) 45 FLR 272 which 
dealt with a matter effecting an award with similar 
provisions to that in the Robe Award. In the circumstances 
which were examined in that case, it was concluded by 
Keeley J. that the conduct of a worker involved who. on the 
10th of August 1978, deliberately absented himself was 
inconsistent with the relationship established by the con- 
tract. Therefore there was no breach of the Award by the 
employer in terminating the contract. 

Mr Dixon went on to examine other cases which he said 
were relevant to the issue and which supported the 
propositions he was advancing. However, he gave consider- 
able attention to Chappell's Case (op at) which he said 
supports the contentions being put by Robe. In the 
circumstances of that case, workers were not prepared to 
give a commitment for the future and that amounted to 
repudiatory breach. What the Commission has to do in this 
case is have regard to the fact that the employees acted in 
a manner which, on the authorities cited, amounts to 
repudiation. A refusal, immediately after the first repudia- 
tory breach to give an assurance that they will perform their 
contract must be regarded as unlawful, because it would give 
rise to a further repudiatory breach. The fact that the 
employer may not elect to accept the repudiation does not 
alter the situation. Whether repudiatory breach has occurred 
or not is not a matter the Commission has to decide because 
the fairness of the employer's behaviour is manifest because 

if a worker refuses to give an undertaking the employer is 
clearly entitled to elect not to employ him. 

It was submitted that all these factors must be considered 
against the background that what the employees are wanting 
is to be reinstated on the basis that the employer will perform 
all its obligations as required by the contract of the Award. 
There is a legal obligation to do that, and similarly, there 
is an identical obligation on an employee. It is not sufficient 
for an employee to say T am not prepared to tell you that 
in future I will work as required by you'. Mr Dixon made 
a thorough analysis of Chappell's Case (op cit) pointing out 
the background to the action. He sought to establish, by 
reference to the facts reported, the similarities between the 
circumstances in Chappell's Case in the instant matter. He 
concluded that the proposition advanced by the Applicant 
Unions, which is based upon its understanding of Chappell, 
that Robe was not entitled to ask for the commitment must 
be rejected. It is clearly contrary to the authorities and to 
Chappell's Case itself. 

Ultimately what the Applicant Unions are seeking from 
the Commission is that, in effect. Robe must perform its 
contract but employees were at liberty not to when they saw 
fit. By examination of the Undercliffe Case {op cit) Mr 
Dixon reminded the Commission that it should be noted that 
there was no tenure of employment, an employer was 
entitled to terminate a contract of employment and had a 
right to do so. But that right is not to be exercised so as to 
amount to an abuse. When the Commission is applying these 
rules, if it deprives the employer of the right to dismiss, it 
ought only do so when it has been proven that the right has 
been exercised in a manner that amounts to an abuse. It can 
not be an abuse if the employer is dealing with employees 
who have breached their contract of employment and have 
refused to give an undertaking that in the future they will 
honour their contracts. Their motives for breaching their 
contracts are irrelevant to the determination of the test that 
the Commission is obliged to apply. This is because the 
effect would be that there would be an imposition of an 
obligation on the employer to run its operations in a manner 
which does not give the reliability that it seeks, with the 
ability to employ people who will do work in accordance 
with their contracts. It was Mr Dixon's submission that the 
contract was an individual one. The individuals concerned 
had demonstrated, despite warnings, they were not prepared 
to honour their contracts and were not prepared to meet a 
request to indicate in the future that they would honour it. 
In ascertaining their attitudes, all employees were treated 
equally. Despite minor variations between various discus- 
sions with supervisors, those who were dismissed indicated 
clearly that they were not prepared to give the commitment. 
To this extent they can be treated as a group or a class 
because in all material aspects they come within the same 
group. 

Mr Dixon then proceeded to examine the relevant 
provisions of the Award. He noted that the Award could be 
enforced with penalties against Robe for non performance, 
if of course the prosecutor was a party. The Award was 
comprehensive and a number of its provisions were ignored 
by the Applicant Unions in putting their case. The provisions 
of subclause (1) of Clause 6.—Contract of Employment of 
the Award were drawn to the Commission's attention. The 
rights which are conferred upon the employers in paragraph 
(l)(a) of that clause were examined. There were rights of 
dismissal enshrined in the Award and the contract of 
employment to which the Award applies can be terminated 
in accordance with the provision. Treatment of these matters 
in Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers v. Robe River Iron Associates 
(1987) 67 WAIG 1329 (Eley's Case) was examined. Under 
Clause 6.—Contract of Employment of the Award the 
employer was entitled to terminate the contract of service 
by giving a week's notice and requiring employees to work 
during that notice. There is no provision which precluded 
Robe from contracting with employees on terms which 
obviously were not inconsistent with the Award by reason 
of Section 144 of the Act. The employer did not seek from 
employees a new contract of employment. Employers 
sought no more from the employees than they honour their 
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existing contracts and work as required without breaching 
them. Robe was entitled to ask for a person to work 38 hours 
per week because Clause ! I.—Hours of the Award clearly 
so provides. Subclause (7) made it the responsibility of all 
employees to ensure they are ready to be at their normal 
place of work to commence at the designated starting time. 
There was no suggestion that the employees were entitled 
to abrogate their responsibility to comply with the provi- 
sions. Yet if the application was successful, it would appear 
that workers may be entitled to breach the Award as they 
see fit. 

Clause 18A—Paid Union Meetings of the Award gave the 
Unions the opportunity to meet and, at the employer's 
expense, discuss and pass whatever resolutions they like 
about any matters. Any resolution that they needed to 
consider on the 30th of November 1992, the day that they 
withdrew their labour, could have been dealt with on the 
27th of November 1992. Therefore the conclusion was 
available that on the of 30th of November 1992 they 
deliberately engaged in activities to cause harm to the 
employer. That is a standard of behaviour that should not 
be visited upon the employer. One of the conditions that the 
Commission imposed in making the Paid Union Meeting 
legislation was that the meetings were to be held in such a 
way that they caused the least disruption to Robe's 
operations. By that, it was recognised that the collective 
activities should extend no further than paid union meetings. 
That was a reasonable inference to draw. If there was 
difficulties individuals were entitled under Clause 36.— 
Industrial Relations Procedure of the Award to deal with 
grievances under the procedure which is therein set out. 

The next limb of the argument dealt with the question of 
procedural fairness. It was stated by Mr Dixon that the 
Applicant Unions case was manifestly based on the question 
of procedure. Not on any right that they suggest an 
individual may have to breach a contract of employment. In 
relying on procedural fairness in the way they did, they 
elevated its importance to a level beyond the recognised 
principles. Mr Dixon described the methods which were 
adopted by Robe in dealing with the matter. He observed 
that the action taken was by individual managers speaking 
with individual employees, merely asking them for a 
commitment. It was not necessary, in those circumstances, 
to hold what might be described as an informal inquiry or 
hearing. So there were likely to be differences in such 
circumstances but those discrepancies would be, and were, 
minor. If it was eventually found by the Commission that 
there were some differences in approach, that does not 
render the dismissal of a kind which could be described as 
unfair. Even if the questioning of a person could be put into 
the category of procedural unfairness, it is only one of the 
matters which ought to be taken into account, given that 
there were other substantial reasons for dismissal. It was 
amongst a wide variety of things that needed to be 
considered. Shire of Esperance v. Peter Maxwell Mouritz 
(1991) 71 WAIG 891 (Mouritz's Case) described the rules 
to be applied in the circumstances. Mr Dixon said that the 
Applicant Unions' case indicated that they were confused 
about the question of procedural fairness. In many instances 
the question of whether there has been fairness or not 
depends on whether employees have been given prior 
warning of misconduct. In other words, an expression of a 
dissatisfaction with performance and an opportunity to 
improve. Only in very rare circumstances, according to Mr 
Dixon, does the question arise in a formal hearing for a 
dismissal. 

When considering procedural fairness. Mr Dixon sought 
comfort from the writing of Fielding C. in Walter E. Van 
Witsen v. World Services and Construction Pty Ltd (1992) 
72 WAIG 1849 where the learned Commissioner opined that 
fairness or otherwise of a dismissal ought to be considered 
in a practical rather than an abstract environment. That was, 
says Mr Dixon, appropriate and applicable in the current 
circumstances. What was meant, it was said, was that if a 
person conducts himself in such a way so that there is a good 
reason to terminate his employment it should not be held bad 
because the dismissal process went astray. That is the 
principle which ought to apply in the current case because 

there were good and substantial reasons for the termination 
to be effected. Not only the conduct on the 30th of 
November 1992 but previous conduct was indicative of the 
employees' attitude to their contract of service, as particu- 
larly expressed by their lack of willingness to attend for 
work on time. Even if that were not enough the employees 
were given a chance to consider their situation. They had an 
opportunity to take advice and they had a further opportunity 
even after the notice of termination was given. In fact, they 
had 38 hours to reconsider their position and take advice. 
It appeared many did so but for reasons known to them they 
did not change their approach. 

The next limb of the argument dealt with was the question 
of disruption. Robe was certain that the conduct of its 
employees, if it is negative to the operations, causes 
disruption. If it was permitted to continue at the employees 
whim or option it would cause that disruption and do harm. 
Robe takes every measure to ensure that production 
continues but that is not a policy which ought to be held 
against it. It achieves productive operations in these 
circumstances with enormous impact to its day to day 
activities. It disrupts the routine and impacts upon staff as 
well. In such circumstances. Robe ought not have to be 
obligated to put up with disruption. It should be allowed to 
employ only persons who will not disrupt. What it really 
wants to do is avoid random or unpredictable behaviour 
which would impact upon its operations. 

Insofar as the allegation that Robe did not take into 
account personal circumstances of the employees is con- 
cerned, it was submitted by Mr Dixon that in a case of this 
nature it is absurd to suggest that an employee with some 
sort of greater financial obligation should be treated more 
or less favourably than other employees who are also in 
breach. This follows because the issue at stake is a 
fundamental question as to whether all of those involved 
were prepared to perform their contracts of service. That 
Robe was entitled to expect such conduct is authorised by 
the decision of the Industrial Appeal Court in Stott's Case 
(op cit). 

Concerning reinstatement. Mr Dixon reminded the Com- 
mission that here is a group of employees who are saying 
they are not bound to perform all their obligations under the 
contract, they are not prepared to say that they were prepared 
to work in accordance with the contract's terms without 
breaching it. They want to work for the employer, but they 
want to do so on their terms that allow them to breach their 
contracts as they see Fit. That is a position which is contrary 
to the legal principles that apply to employer/employee 
relationships and it is basically inconsistent with the 
contractual obligation between the parties. It is also 
inconsistent with Section 26 of the Act. It would be contrary 
to that section for the Commission to impose on an employer 
an obligation to employ such persons against its wishes. The 
effect of what the Applicant Unions have asked the 
Commission to do is to create two separate standards of 
employment, one which requires compliance with the 
Award and the other one that does not. That further creates 
unfairness particularly to those who do honour their 
contracts because there are workers who did work in 
accordance with their contracts of employment on the 30th 
of November 1992 and continue to do so. If the Applicant 
Unions' case succeeds it could be seen as an entitlement for 
a group to breach their contracts when they see fit. That 
would create a class of persons who might see themselves 
as not being obliged to follow basic provisions of the Award, 
such as working a 38 hour week or the grievance procedure. 
That behaviour goes contrary to the very basis of the 
contract. There can be no confidence of the employer in the 
reliability of such people. Proof of this is that there was a 
further strike during the 38 hour notice period. Therefore 
there can be no suggestion that there will be honouring of 
the contracts. Insofar as international labour conventions are 
concerned, Mr Dixon submitted that these conventions can 
not possibly alter the circumstances which are germane to 
the determination of the matters before the Commission. 

In his closing address Mr Dixon invited the Commission 
to make a series of findings based upon the witness 
evidence. He suggested that it is open to conclude that each 
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employee subject to the application had knowledge of 
Robe's position that unauthorised absences from work 
amounted to breach of contract, and that it was regarded as 
unacceptable conduct on the part of the employee and could 
lead to disciplinary steps including dismissal. In considering 
this finding, says Mr Dixon, the Commission should have 
regard for the context of events, their sequence and the state 
of knowledge of the employees communicated through 
correspondence from as early as September 1992. Mr Dixon 
suggested that it was reasonable to suggest that if evidence 
was given by a member of a particular work crew of Rote's 
response to the likelihood of a stoppage, it is reasonable to 
infer that any one else who was at the same meeting where 
that was communicated would have been made aware of the 
situation. Evidence given by each of the witnesses was 
referred to in support of the suggestion that the finding was 
available. 

The second finding available was that, with one excep- 
tion, each of the employees was advised on the 27th of 
November 1992 that Rote required him or her to work on 
Monday the 30th of November 1992 and reminded of the 
contents of the Maddem Document (Exhibit H4). It had been 
impressed upon him or her that if there was a stoppage of 
work or a stop work meeting on the 30th of November 1992, 
that would be unacceptable. Next, with the exception of 
Messrs Chumside and Kirk, all of the employees had 
received written warnings for previous unauthorised ab- 
sences. It is relevant to note that in his cross examination 
of the witnesses who seek reinstatement, Mr Dixon 
presented to each of them, and had them identify, written 
disciplinary warnings for unauthorised absences that they 
had received over the course of their employment. In the 
case of Mr J. French, for instance, in Exhibit H1 an absence 
commencing on the 27th of February 1990, in Exhibit H2 
on the 14th of May 1990, in Exhibit H3 a warning for a 
refusal to work or carry out lawful instructions on the 23rd 
of October 1986. There is a similar sequence of warnings, 
albeit on different dates, received by Mr J. Power. The same 
can be said for witness Lloyd, Fitzsimmons, Dorotich, 
Taylor, Dixon, Stevens, Toth, Lovegrove, Hodges, Auer, 
Barth, Wiltshire and Mr P. French. These letters which, on 
the evidence all but two of the employees have received, 
support the contention that there has been a clear warning 
that if there were to be a repeat of unlawful conduct, or a 
breach of contract, that the employees may be dismissed. 
That was an option which remained open to Rote regardless 
of these current proceedings. Next, none of the employees 
notified his supervisor or Robe that he would not be 
reporting for work on the 30th of November 1992. Each 
person is obligated under the Award to do so but none did. 

1 note here that henceforth in this summary, where I refer 
to a group of workers giving evidence they are for the main 
those identified in the previous paragraph. Next, Mr Dixon 
submits that all of the employees in the group decided of 
their own volition or choice, not to attend work. Although 
there is no express evidence from Messrs Auer and Dorotich, 
there is nothing which indicates that their conduct was 
different. This, says Mr Dixon, is proof that there was a 
personal and deliberate step taken by employees to breach 
the contract of employment, knowing it would cause 
disruption to the operations of their employer. The next 
proposition is that it is clear that each of the employees in 
the group received a letter from Rote on the 30th of 
November 1992 (Exhibit H4) which called upon him or her 
to return to work, and put him or her on notice that their 
conduct was a breach of the contract of employment and was 
unacceptable. The letter is important, Mr Dixon argues, 
because it precedes the interviews in which the employees 
were asked to honour their contracts. It counters the 
suggestion that different employees were treated differently 
because the employer merely had to ask for an honouring 
of the contract of employment. 

Next Mr Dixon says the Commission should find that 
none of the employees in the group returned to work and 
none made any attempt to contact Robe to advise that they 
were not going to honour their contract. Next, the evidence 
reveals that the group of employees had their services 
terminated in accordance with the Award provisions on 38 

hours notice and were required to work out the notice period. 
This giving of notice following a failure, or refusal, by the 
employee to give to Robe a commitment to the effect that 
they would fully abide by the contract of employment and 
work 38 hours per week with absences only as authorised 
by the Award. TTiis last, says Mr Dixon. is a further finding 
which is open on the evidence. It is significant, when 
considering this aspect of the findings, that notice was given 
after the employees were given 24 hours to consider their 
position and at least two opportunities to make the 
commitment sought. Mr Dixon suggested that none of the 
employees raised any meaningful concern he or she may 
have had. Some did indicate dissatisfaction with Robe, but 
others suggested adamantly that the motion passed by the 
meeting which was held on the 30th of November 1992 only 
concerned the National Day of Action. 

During the submissions the Commission asked Counsel 
to canvass the proposition that a person's sincere belief in 
what they were doing would mitigate their action. Mr 
Dixon's response was that it would not render a repudiatory 
breach less repudiatory of the contract. It is a matter that 
must be judged in the context of later events. Even if there 
is an apprehension that the community might find such 
conduct acceptable it is a nebulous topic of dubious validity 
because it can not be said that all employers tolerate 
breaches of contract all of the time. The real difficulty 
inherent in the proposition though, was that it was 
fundamentally flawed because it is based upon the accep- 
tance of a legitimate right to breach the contract. If that 
conclusion is correct, says Mr Dixon, the Commission can 
not make an Order because it is bound to apply the law, 
which is to have a proper contract of employment each party 
must undertake to perform their obligation. Where there is 
conditional performance it would be wrong for the Commis- 
sion to order reinstatement because it would be doing so on 
the basis that the worker retains a qualification to the 
contract. That indeed is the basis on which the Applicant 
Unions in this case seek for their members to be employed. 

Robe asked the Commission to conclude also that each 
of the employees, on or about the 2nd of December 1992, 
knew what was being sought of him. Members of the group 
of witnesses defined above each refused or declined to give 
Rote the commitment it sought. What they had done, says 
Mr Dixon, was seek advice. They came back with the advice 
having been told at the union meeting what to do. This is 
not surprising because the employees had written down the 
questions that had teen asked on the 1st of December 1992. 
The Commission should conclude also that each of the 
employees was given the opportunity to reconsider his 
position and if he changed his mind during the 38 hour 
notice period he could approach his foreman with the view 
of giving the commitment; but none did so. So that apart 
from Mr French, whose notice period had expired, all 
remaining employees absented themselves from work on the 
9th of December 1992 without notice and in breach of their 
obligations. Finally, it is open to conclude that Mr Hodge 
indicated on the 7th of December 1992 that he wished to 
give the commitment required of him but by the 7th of 
December 1992, by his own conduct, he had failed to give 
that commitment. All of those findings are supported by the 
evidence and therefore the Commission ought not find that 
the dismissal of employees given those circumstances was 
unfair, or that it was such that the Commission should order 
reinstatement as a product. There was not sufficient 
evidence, says Mr Dixon, to draw the conclusion that the 
reason for the employees subject to the application failing 
to give the commitment was based upon an apprehension 
that Rote would not honour its obligations. 

Mr Dixon went on to touch upon what he considered, by 
analysis of the evidence of the various witnesses, to deal 
with the question of reasonable behaviour. In this context 
he made specific reference to the circumstances of Mr 
Chumside, a matter to which I will return in my analysis. 
The reply canvassed the responses of Robe to the various 
submissions of the Counsel for the Applicant Unions. I need 
not recite these parts of the submissions as my impressions 
will be clear from the analysis that follows. Mr Dixon 
emphasised that in the case submitted by the Applicant 
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Unions they did not offer any principle, underpinned by 
authority, that renders the exercise of the employer's legal 
rights on this occasion as an abuse of its right to terminate. 

Objection was taken to the suggestion by Mr Le Miere 
that the Undercliffe Case (op cit) test should be read down. 
The test is clearly stated and the context has been set down 
by the Industrial Appeal Court. Mr Dixon also submitted 
that the Commission is bound to apply domestic law. Law 
in relation to employment contracts is such that the 
Commission must be driven to the conclusion that the 
conduct here was unlawful and similar conduct would be 
unlawful. That is clear from the evidence of Mr Laing and 
the witnesses who testified about their own dismissals. A 
refusal to give the undertaking led to the position where 
Robe had unreliable employees. Those employees later had 
the opportunity to give a commitment and they did not. 
Concerning the Gnatenko Case (op cit) Mr Dixon said there 
was far too wide an interpretation put on the dicta. It dealt 
with a situation where an employer made a deliberate and 
conscious effort to remove one employee from its workforce 
and not any others. That is different to what occurred here. 
There was no benefit also for the Commission to consider 
in any great detail the status of International Labour 
Organisation Conventions simply because they are not part 
of domestic law. But if they were to be given some 
consideration the difficulties are revealed if one looks at 
Convention No. 87 in Article A1 where the provision makes 
it clear that any right conferred must respect the law of the 
land. The law with which the Commission is confronted 
with here is the law concerning breaches of contract of 
employment. Further, there is an award of the Commission 
that requires compliance particularly in the context of an 
employee who seeks relief. An employee's conduct in the 
face of the law and the Award, must be measured against 
the tests which are prescribed in Section 26 of the Act. 
Various propositions asserted by Mr Dixon also take into 
account and are underpinned by the evidence of Messrs 
Sawyer and Laing. It is not necessary in these circumstances 
for me to recite that evidence in detail. 

I next include in these Reasons my analysis of events 
based on the submissions, the documentary and the witness 
evidence. 1 have previously commented on the weight to be 
assigned to the contested documentary evidence. In respect 
of the witness evidence I turn first to the evidence called on 
behalf of the Applicant Unions. As I have already recorded 
there were 31 witnesses called by the Applicant Unions. 
They can be divided into categories depending upon the 
effect that the outcome of the proceedings would have on 
them. For instance, those persons who have a direct interest 
in that they may or may not be reinstated had, in the 
generality, a different approach in the witness box. They 
presented a picture that you would expect of 16 different 
persons who had been subject to a considerable amount of 
uncertainty; that uncertainty exacerbated by their concerns 
for their family and their job prospects. Those persons 
presented a face to the Commission, ranging from nervous- 
ness to confidence. One of them, Peter John French, was 
advised by the Commission that he might consider carefully 
the form of his answers as, on the face of it, they appeared 
a little flippant. Norman John Fitzsimmons, for instance, 
was a long term employee who had been with Robe since 
1972. He presented the impression of being 'an old dog for 
a hard road'. On the other end of the scale David Rex 
Chumside impressed with his sincerity and concern. Each 
of these witnesses was subject to detailed cross examination. 
There was one question in that cross examination that 
caused most of them difficulty and that was whether they 
were prepared to give the commitment before the Commis- 
sion in these proceedings. The first impression of the 
responses was that there appeared to be some prevarication 
but on reflection I have come to a different conclusion. 
When confronted with that question, the witnesses involved 
were presented with the whole range of issues and concerns 
with which they were confronted when the questions were 
first put to them by Robe officers. So if there was difficulties 
for some of them in articulating their response, in my view, 
that is understandable. 

1 have decided it unnecessary for me to make individual 
findings on witness credit. Bearing in mind that most of the 
witness evidence was presented by persons who only 
attended the Commission at the time of their evidence and 
who did not hear the testimony of others, it is my conclusion 
that the evidence was honestly offered. There was no 
incoherence insofar as the facts are concerned. The 
witnesses gave evidence about their impression of conversa- 
tions that occurred between them and supervisors in 
December 1992 in circumstances that they all described as 
trying. It is, as Mr Dixon said, likely that in such 
circumstances there will be differences in interpretation and 
memory. There were some differences in recollection but 
insofar as the witnesses for the Applicant Unions are 
concerned, the inconsistencies are minor and are not such 
as would lead me to the conclusion that the evidence ought 
to be called into question. In fact, if the stories were all the 
same an independent observer might well have doubts raised 
in his mind because of the similarity. I can not think of one 
of the witnesses whose testimony raises doubts in my mind. 
I believe that they related their recollection of the events 
truthfully. They did not either singly, or as a group, attempt 
to give the Commission any information other than that 
which they believed was a proper reflection of the events as 
they saw them. 

The Commission only heard from two witnesses on behalf 
of the employer. They were Messrs Sawyer and Laing. They 
made their contribution to the knowledge that the Commis- 
sion has gained through the hearing of witness evidence in 
this case. They both appeared to have a good grasp of the 
sequence of events. TTiey, of course, could only give 
evidence of their involvement in the interviews they 
conducted. There is however a flaw in the evidentiary matrix 
before the Commission. It is located in the lack of 
availability to the Commission of evidence, subject to cross 
examination, of other supervisors who were involved in 
dismissals and in decisions to accept commitments given by 
some employees who were not dismissed. I return to this 
matter later in these Reasons. For the purposes of the witness 
evidence I am content to accept that the evidence of Messrs 
Sawyer and Laing constitutes their truthful recollection of 
the events in which they were involved. It seems to me that 
where there is controversy between the parties on the facts, 
it is in the area of the interviews which were conducted by 
members of the management team who were not called to 
give evidence. In these circumstances the evidence of the 
workers who were involved with them, for instance those 
who dealt with Trevor Bond and Peter Vogels, is uncontro- 
verted and any conflict will be resolved in the favour of the 
Applicant Unions. 

My analysis of the evidence and submissions is that the 
relevant facts and the conclusions that can be drawn are 
these. On the 27th of November 1992, consistent with an 
entitlement which is conferred by the Award, there was a 
paid union meeting held at Cape Lambert. It is likely that 
not all of the workers employed at Cape Lambert attended 
that meeting although a number of them, on the evidence, 
did not attend work. They went off and did other things. A 
number of employees did attend the meeting and it appears 
that they were advised by the Union official, or officials, 
who conducted the meeting that the ACTU, and in particular 
its President Martin Ferguson, had asked for support in 
workplaces around Australia for a protest against the 
policies which had been introduced by the Kennett 
Government in Victoria. It is likely that they were told that 
on the 30th of November 1992 that there would be, across 
Australia, what the ACTU had dubbed 'A National Day of 
Action' and that they should take part in that National Day 
of Action along with other workers across the country. 

The outcome of this meeting became known to Robe and 
it's officers assessed that there was a potential that there 
would be a stoppage of work on Monday the 30th of 
November 1992. To equip the company to deal with the 
stoppage, both operationally and industrially, there were a 
series of management meetings. The products of those 
meetings were that operational arrangements were put in 
place for the company to continue its business on the 30th 
of November 1992 and that, in the meantime and particu- 
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larly on the 27th of November 1992, the workers would have 
communicated to them, through tool box meetings. Robe's 
views about whether or not they should take part in the 30th 
of November 1992 meeting. This, bearing in mind that under 
the Award the only union meetings which are allowed are 
those which were prescribed in Clause 18A.—Paid Union 
Meetings. At the various tool box meetings the foremen 
either read or published in some form a document which had 
been produced by the Chief Executive of Robe and which 
was known as the Maddem Document. That document had 
been distributed to workers in September 1990 and set out 
Robe's view about industrial action. The letter had been 
recirculated on a number of occasions to employees and it 
is fair to say that it was well publicised. At the tool box 
meetings the foremen indicated in various ways to workers 
that the repercussions of a further interruption to work on 
the 30th of November 1992 could be serious for them. 

On the 30th of November 1992, in accordance with the 
resolution which was made on the 26th of November 1992, 
there was a meeting of the workers by the security gate at 
the entrance to the Cape Lambert plant. It is not clear from 
the evidence but the meeting was likely conducted by Union 
officials at which time they again communicated to the 
workforce the ACTU's views about a National Day of 
Action. It also is likely that it was put to the employees that 
it was appropriate for them to respond to the ACTU call by 
withdrawing their labour. A similar meeting was held at 
Pannawonica, which is at the mine end of Robe's operations, 
however that meeting did not resolve to withdraw labour. 
It is therefore open to conclude that officials put some 
different suggestions to the meeting held at the security gate. 
In addition it is likely that workers at Cape Lambert 
expressed the view that they were upset with the way that 
Robe had dealt with them as employees over a period of six 
years and wished to take the opportunity to express their 
concern about that treatment. They therefore resolved to 
withdraw their labour for the 30th of November 1992, that 
being the first time a stoppage had occurred at Robe's Cape 
Lambert operations for two and a half years. 

The stoppage of work by its employees on the 30th of 
November 1992 soon became known to Robe and it decided 
to issue a letter which drew employees attention to their 
breach of contract and urged them to return to work. The 
letters were hand delivered to the residences of each of the 
workers who had absented themselves from work. Most of 
the workers who are subject of these proceedings received 
the letters on the 30th of November 1992 but two did not 
until the following day. Robe had resolved on the following 
day to embark upon a course of action. The genesis of the 
plan Robe adopted is not clear from the evidence but it is 
clear that there were management meetings at which the 
Industrial Relations Manager and the Acting General 
Manager communicated to the departmental managers what 
was to occur when the men returned to work on the 
following day. There was a return to work on the 1st of 
December 1992 and in accordance with the plans made. 
Robe officers embarked upon a series of meetings. They 
executed this plan by refusing to allow the employees to 
return to work and ordering them to gather at various places 
around the site, usually in crib rooms. The workers were 
kept in the crib rooms for varying periods of time, on some 
occasions, for up to six hours. The reason that they were to 
wait was not communicated to them. They were isolated 
from their colleagues who had been interviewed because 
when the interviews were concluded the interviewee was 
sent home. A lack of knowledge about what was occurring 
caused a growing level of concern and anxiety in the workers 
who were waiting to be interviewed. They became further 
confused and anxious following rumours of the purpose of 
the interviews sweeping the site. 

The interviews were conducted first by the departmental 
managers in company with another Robe officer and a 
stenographer who recorded all of what was said. The 
workers were allowed to have a witness to the interviews. 
In many cases the witness remained in the room as a new 
interviewee came in. Each of the workers was posed a series 
of questions which, in effect, asked them where they had 
been on the 30th of November 1992, whether they had 

sought leave and, in particular, asked them were they 
prepared to give a commitment to fully abide by their 
contract of employment and to work 38 hours per week with 
authorised absences as approved under the Award. At least 
that was the question put by Mr Laing in the plant 
maintenance section. There is evidence to suggest that in the 
main workshops a different question was put, in that case 
in a more simple form of are you prepared to commit fully 
to abide by your contract of employment in the future and 
to work 38 hours per week. In the power plant section the 
evidence indicates that there were questions asked on this 
topic which were phrased slightly different. In the ware- 
house section the question was 'Will you now give me an 
unreserved undertaking to comply with your rntract of 
employment to the fullest extent including the r j-iirement 
to work 38 hours per week and subject to the leave 
provisions in the Award'. 

In response to the questions concerning unauthorised 
absences a number of the employees indicated that they 
could not give an answer or could not give the commitment. 
Those who could not were given 24 hours to consider their 
position. Those who could, did and returned to work. That 
was whether the commitment was in precisely the same 
terms as that given by the plant maintenance section or not. 
Insofar as the commitment is concerned workers asked a 
variety of questions concerning the effect of the commit- 
ment. For instance, one question was if a person was delayed 
in returning from leave, whether that would constitute an 
unauthorised absence and therefore put the person in breach 
of the contract. Because the answer to that question was 
'Probably, yes' the various employees were concerned that 
they could not give the commitment and did not. 

By the end of the working day on the 1st of December 
1992 all workers had been interviewed and those in the 
circumstance of not giving the commitment were on 24 
hours' paid leave to consider their position. By this time 
there was as great deal of concern amongst the workforce. 
Their families were involved in the situation. The employees 
returned on the 2nd of December 1992 for a second 
interview. Before the second interview, again, many 
workers were kept waiting for extended periods. Again 
workers were anxious about what was happening. The 
commitment was sought again in the plant section where the 
workers were asked to commit to working 38 hours per week 
with no unauthorised absences. Prior to the second interview 
there had been another union meeting at which it was 
decided the workers would give a letter to Robe (see Exhibit 
E5). When one reads the letter it is unclear as to what the 
drafter of the letter intended. It is open to conclude that the 
distribution of the letter to the workforce contributed to the 
confusion. In any event, in the plant maintenance area the 
commitment was asked for again. A number of workers gave 
the commitment but they also presented the letter. That was 
regarded as their answer and not an acceptance of the 
commitment. Workers who did not give a positive commit- 
ment were then dismissed on 38 hours' notice and told that 
they could change their mind during that 38 hours. 

It is relevant to note that at no time during the sequence 
of events was there ongoing industrial action. The evidence 
of Mr Laing supports this conclusion. The workers had 
withdrawn their labour on the 30th of November 1992 but 
on the 1st and 2nd of December 1992 had no plans for 
further industrial action over the National day of Action or 
any other matter. However, after Mr French was given 
notice there was a Union meeting which decided that if, at 
the end of the expiration of French's notice period, his 
contract was still terminated, there would be a further 
stoppage of work about that issue and there was. It is also 
clear that some workers were questioned by supervisors, 
whose position was other than at departmental level, who 
asked different questions to those asked by the managers and 
particularly Mr Laing. It is apparent that Mr Laing went 
about what he understood the plan to be, as communicated 
to him by Mr Johnson, in an assiduous manner. He was at 
pains for the workers to understand the implication of the 
commitment as it was required by Robe. He said, in response 
to a question, that he was not suggesting workers should not 
take industrial action, they were free to do so as long as that 
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was in their lunch time and did not interfere with their work. 
The question was whether there would be unauthorised 
absences or not. I observe that even though during the 
submissions of Counsel emphasis was given to unauthorised 
absence in the form of strikes it is clear from the evidence 
that unauthorised absences generally, and the categories of 
potential absence, were of major concern to the workforce. 
It can be considered that one of the major motivating factors 
for workers declining to give their commitment was a belief 
by them that they had either a right to strike or a democratic 
right to withdraw their labour. They believed that they had 
such a right from their own work experience and from the 
statements that they had seen from time to time by leading 
political personalities. 

The period was a time of concern and destabilisation, not 
only for the workers involved but for the staff. For instance, 
Mr Laing became the subject of an inquiry conducted by at 
least five of his peers into whether he had misunderstood 
Robe's requirements of the questions he was to put to the 
workers. He was forced to undergo inquiries which were 
conducted in his presence by a number of his colleagues 
questioning workers, telling them that Laing was on trial. 
His evidence was those events concerned him deeply. It is 
open to conclude, therefore, that the milieu surrounding 
these events was one of tension, concern and anxiety and 
those feelings swept across the whole of the site. This was 
exacerbated by the real fear amongst the workers that their 
contracts of employment were under real threat. The threat 
was real because Robe had drawn to their attention warnings 
they had been given in the past and which were existing on 
their records. Also because of the questions and the demands 
for undertakings which were made upon them. There is 
evidence, too. that workers, in considering whether they 
would make the commitment or not. asked Robe representa- 
tives whether they could be sure Robe would abide by its 
part of the contract and they were not given answers to those 
questions. 

The facts which can be concluded from the above 
impression of the events, and are facts which I find, arc 
these. 

1. There was a withdrawal of labour by the persons 
involved in the case on the 30th of November 1992 
notwithstanding that on the previous day they had Robe's 
requirements for performance of the contract were drawn to 
their attention. 

2. That the industrial action of the 30th of November 1992 
was completed on that day and was discontinuous of any 
other industrial action. 

3. There were a series of interviews conducted of these 
employees. Those interviews were conducted in circum- 
stances which lead to confusion and anxiety. 

4. That employees in various sections of the operation 
were asked different questions and some managers posing 
those questions were considerably less assiduous than Mr 
Laing and Mr Sawyer in pursuing answers. 

5. That some workers, because of the form of the 
questions they were asked, gave undertakings or commit- 
ments which would most likely have been given by all 
workers if the questions had been the same as the ones to 
which they responded. 

I now turn to examine the effect of the law to be applied 
against these facts. Before I do so, I need to touch upon my 
view of the undertaking which was sought by Robe because 
that is fundamental to the application of the facts to the law. 
I see the undertaking as follows. I think the situation can best 
be explained in this way and I refer to the evidence of David 
Rex Chumside. Until he was dismissed Mr Churnside was 
employed by Robe since 1990. Prior to that he was a Police 
Aide in the Western Australian Police Force. He told the 
Commission that he enjoys his job and would love to stay 
employed in it. Wickham was a good place for his family. 
He related how he went through the interviews, but he did 
not really understand them. He thought when he handed in 
his letter he would just go back to work normally. More 
particularly he gave evidence about a matter which I now 
describe. He said that he returned to work on the 29th of 
December 1992 but prior to that he had special leave. He 

commenced that leave a week after he returned to work. He 
was absent for a period of four weeks. The purpose of his 
absence was to attend a tribal traditional initiation. He was 
asked in cross examination how he approached Robe to seek 
leave. He said he did not and that it had happened over the 
weekend. When asked to explain he said he was called away 
to attend the tribal initiation of his older brother's son. He 
said he had to "sort of stay out at bush for the weekend until 
they had run him through the mob". But, eventually he had 
been out in the bush for four weeks. He had one of the elders 
ring Dave Button, who apparently is the Environmental 
Affairs officer of Robe. He also gave evidence that Robe had 
understood his problem. So here is an example of a man who 
could not or did not give the undertaking but his 
circumstances describe a situation where if he had given the 
undertaking he would have been in breach of it. 

In the context of reasonable behaviour this matter was 
addressed by Mr Dixon. He submitted that if an employee 
such as Mr Chumside were to give an undertaking that in 
the future he would not breach his contract, then, if the 
occasion arises where he is forced through circumstances 
either within or beyond his control to breach his contract, 
the issue would require determination at that stage. Mr 
Dixon argued it is the reasonableness or otherwise of the 
conduct of the employee in relation to the breach. It is 
apposite to quote the submission of Mr Dixon as it appears 
on page 1019 of the transcript. 

"It doesn't remove or alter the justification for 
seeking the undertaking now. So if an employee like 
that were to give an undertaking and fails to honour the 
undertaking, the question of the fairness or otherwise 
of the employer's conduct arises for determination in 
the circumstances surrounding the breach at that point. 
It doesn't remove the justification or validity for 
seeking the commitment where a breach has just 
occurred." 

(Transcript page 1019) 
This statement disclosed, in my opinion, the futility of 

seeking the commitment. Mr Chumside is in an unusual but 
not a unique situation. The situation could be replicated 
amongst other employees of Robe in all sorts of family 
circumstances. For instance, to name but a few, a death of 
a loved one who is not amongst those named in the Award 
for which compassionate leave can be granted; failure to 
return to work on time after leave because of floods, an 
example of which was given during the proceedings. Each 
of those absences, if the criterion identified by Mr Dixon 
were to apply, would require assessment of the reasonable- 
ness of the breach at the time. To put the question 
rhetorically. How could a worker give a commitment of the 
nature sought, knowing that he might encounter any of the 
circumstances described? Then, through his failure to give 
the commitment have his services terminated while at the 
same time the employer articulates the view that in those 
types of circumstances the reasonableness would be judged 
at the time of the breach? Clearly the reasonableness can not 
be judged before there is the absence without leave and the 
reasons for it examined. The whole purpose of the need for 
the undertaking therefore, in my view, is called in question 
because it does not achieve what Robe says it is setting out 
to achieve and that is certainty and reliability. 

This raises what is a corollary issue. From examining the 
circumstances in which the worker could be absent without 
leave, it is obvious that those circumstances could be many 
and varied. The form of the undertaking was not solely 
directed to absences from work on the basis of industrial 
action. At least some of the company supervisors who 
conducted the interviews evaded industrial action as a 
reason. This means that the workers, confronted with the 
requirement to give the undertaking in an honest way, had 
to consider a whole series of possibilities which may lead 
them on occasions not to come to work. It is a different 
circumstance to ordering an employee that they are required 
to do a specific thing. Even though the question was framed 
on the basis of requirement to perform a singular act, that 
is work in accordance with the Award, 38 hours per week 
without unauthorised absences, for a person to comply with 
that undertaking they have to consider a whole series of 
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circumstances when it is possible that they might not. For 
instance, there are examples in the documentary evidence 
of warnings being issued to workers for being absent for 
periods of an hour. Exhibit H11 shows where Mr M. 
Fitzsimmons received a disciplinary written warning for 
being absent between 0700 hours to 0730 hours on the 15th 
of May 1990). This resulted in a formal warning being 
placed on his file. In Exhibit H11 there are four other similar 
warnings which appear to be for absences of the same 
nature. They do not appear to be notifications of warnings 
due to industrial action because there are some of those in 
Exhibit Hll but they are phrased differently. This further 
highlights the difficulty that was confronted by workers in 
giving the undertaking particularly when they were pursued 
in the way that they were by Mr Laing, for instance. It 
further highlights the differences between the way workers 
were treated by other supervisors who did not pursue such 
a course as Mr Laing. It is open to conclude that the 
undertaking required encompassed such a broad scope of 
situations that it was impossible for a person to honestly give 
a commitment with which they could comply with in all 
circumstances. 

I now consider the principles of law which, for the 
purposes of this adjudication, require to be examined. 
Counsel for the parties referred me to a range of authorities 
for the various propositions they advanced. I have given 
attention to most of those during the recitations of the 
submissions and evidence. In this part of my Reasons I 
examine the law that I believe is relevant to the adjudication. 
The first matter to which I direct my attention is the claim 
of the employees that they failed to give their undertaking 
because they have either "a democratic right to withdraw 
labour" or "a democratic right to strike" or "a right to 
strike". 

Considering first statute law. The relevant Act of 
Parliament is the Industrial Relations Act, 1979. The Act 
clearly does not contain any provision which enshrines a 
right to strike or any notion of a similar genre nor are there 
provisions concerning lock-outs. There were definitions of 
strike and lock-outs in predecessors to the current statute but 
there are none presently. For example see the Industrial 
Arbitration Act 1912-1952 S.6. Insofar as statute law is 
concerned, which has application on the property of Robe, 
the Mines Regulation Act allows an employee to decline to 
work in an area that he considers to be unsafe. But that is 
not an unfettered right, it is a right which must relate to 
safety and to immediate risk of injury to the person 
concerned. So far as I can ascertain there is no other relevant 
law applicable, on Robe's properties, that enshrines a right 
to withdraw labour. The Award does mention in various 
sections what should occur during strikes. However, I can 
not find a provision in the Award itself which creates a right 
to have a strike. I see the incorporation of the references to 
strikes in the Award as a product of the role in the activities 
of industrial tribunals in the area of industrial relations. It 
is true that for many years industrial relations and any 
activities arising therefrom have been effected by the role 
and activities of the various industrial tribunals. It may well 
be that has occurred because of employers making value 
judgements that their industrial relations objectives and 
goals were better served by recourse to the specialised 
industrial relations tribunals rather than to the Courts for 
application of common law. 

However, that does not mean that there are not a range 
of common law remedies available. It is often thought that 
Dollar Sweets Pty Ltd v. Federated Confectionery Associa- 
tion of Australia (1986) VR 383 (the Dollar Sweets Case) 
established new law, as it were, when an injunction was 
obtained against a union from picketing the Dollar Sweets 
factory. However, the principles in that judgement had been 
applied 10 years previously in a case in the Supreme Court 
of Victoria involving KNF Advertising Pty Ltd, an 
organisation owned and operated at the time by one Jeffrey 
Kennett. The most recent and definitive case on the matter 
however is the decision of Brooking J. in Ansett Transport 
Industries (Operations) Pty Ltd and Others v. Australian 
Federation of Air Pilots and Others (1990) 95 ALR 211 (the 
Pilots Case). In that case the learned Judge considered a 

number of actions which included a directive by the 
Australian Federation of Air Pilots (AFAP) for their 
members to work limited hours. 

In the judgement His Honour as a precursor to a long 
analysis of fie issues before him succintly encapsulated 
some of the important historical and community perceptions 
about the 'right to strike'. The relevant passage appears in 
his judgement at page 217 and 218 which I incorporate 
hereunder: 

"Brooking J. "The process of conciliation," wrote 
Henry Bournes Higgins, "with arbitration in the 
background, is substituted for the rude and barbarous 
processes of strike and lockout. Reason is to displace 
force; the might of the State is to enforce peace between 
industrial combatants as well as between other combat- 
ants; and all in the interest of the public." This was the 
"new province for law and order" of which Higgins 
spoke so enthusiastically. It is now 85 years since the 
Commonwealth Parliament moved, as Higgins put it, 
by regulating the relations between employers and 
employees to add new territory to the domain of law 
and order. But the province so annexed has proved an 
unruly one. 

In 1919 Higgins was still able to write, "The work 
of the country must be carried on. The community 
requires that what it needs shall be continuously 
supplied and to that end it provides for the redress of 
alleged grievances a tribunal which should render 
stoppages unnecessary... There should be no more 
necessity for strikes and stoppages in order to obtain 
just working conditions than there was need for the 
Chinaman of Charles Lamb to burn the house down 
whenever he wanted roast pork. The arbitration system 
is devised to provide a substitute for strikes and 
stoppages, to secure the reign of justice as against 
violence, of right as against might—to subdue Prus- 
sianism in industrial matters": A New Province for 
Law and Order, pp 60-1. 

The dream of Higgins was one thing—the real world 
another. There was no-one to contradict Mr Clyde 
Cameron, the Minister for Labour, when in his second 
reading speech on the Conciliation and Arbitration Bill 
1973, he observed, "Workers go on strike whatever the 
law may have to say about it. That is the clear 
experience throughout the whole history of the arbitra- 
tion system in Australia..." 

Whatever might be said about lockouts, the strike 
has long been regarded as part of the Australian way 
of life. Trade union leaders organise strikes and other 
varieties of industrial action and unionists stop work or 
take some other form of concerted action against the 
employer which has been proposed. 

The federal scheme of conciliation and arbitration 
did, in its early days, outlaw strikes and lockouts but 
those provisions disappeared from the statute book in 
1930. 

The Commonwealth Parliament has never enacted 
legislation similar to the Trade Disputes Act 1906 
(UK), although the English example was followed in 
Queensland until the repeal in 1976 of s 72 of the 
Industrial Conciliation and Arbitration Act 1961. 

In 1973 the Federal Government did introduce 
legislation to protect trade unions and their officials 
and members against actions for damages for conspir- 
acy or inducing breach of contract arising out of 
industrial disputes. This was contained in cl 55 of a Bill 
for an Act to amend the Conciliation and Arbitration 
Act, but the measure did not survive in the Senate. 

In the absence of protective legislation, trade unions 
and their officials who instigate industrial action likely 
to cause heavy losses to employers may themselves be 
destroyed by the powerful forces they unleash. Where 
to strike is to break a contract of employment, calling 
men out on strike (South Wales Miners' Federation v. 
Glamorgan Coal Co Ltd [1905] AC 239) or encourag- 
ing them to remain out there by payment of strike pay 
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(Smithies v. National Association of Operative Plaster- 
ers [1909] 1 KB 310) is to induce a breach of contract. 

Writers on Australian labour law have warned of the 
risk run by trade unions and their officials. So it has 
been said that in the normal situation the union 
organiser who persuades workmen to "down tools", 
has procured a breach of their contracts of employment 
unless he also makes sure that they terminate the 
contracts by giving the legally effective period of 
notice (Sykes & Yerbury, Labour Law in Australia, vol 
1, p355) and that all Australian inevitably be found 
directly to have induced breaches of their contracts of 
employment: Creighton, Ford & Mitchell, Labour Law, 
p 755. 

Whether this is a good thing or a bad, is not my 
concern but if it is undesirable then the remedy must 
lie with Parliament. The "right to strike" is by many 
regarded as fundamental and strikes, great and small, 
are in general arranged and held in this country without 
attracting legal proceedings for damages by the 
employers against the strikers and their organisers. But 
the industrial dispute in the airlines industry, which 
came to inconvenience to innumerable individuals and 
businesses, has been exceptional. A large number of 
individual pilots were sued by the airlines for damages, 
although these actions have now been discontinued. 
The present action alone remains, in which the 
operators of the four airlines sue the Australian 
Federation of Air Pilots and a number of its office 
bearers for losses sustained in consequence of acts done 
or alleged to have been done in relation to the industrial 
dispute." 

His Honour then went on to examine the issues in the 
Pilots Case (op cit). There was a directive from the AFAP 
requiring pilots to work only between 9.(Warn and 5.00pm. 
There had been mass resignations of pilots and a warning 
notice which, it was said, was intended to deter pilots from 
accepting employment with other airlines. The decision 
records that His Honour found for the Plaintiff Airlines on 
their first ground of complaint which relied upon interfer- 
ence with contractual relations in trade or business by 
unlawful means, conspiracy and intimidation. His Honour 
found that the industrial action was directed by the AFAP 
or its officers; that the directive to work the limited hours 
was the cause of the industrial action and this resulted in the 
breaches of contracts to the knowledge of the AFAP. The 
AFAP, in response, said as a defence that the breaches of 
contract relied upon were breaches of awards or agreements 
and that as the Industrial Relations Act covered the field in 
respect of a liability for those sorts of breaches the common 
law remedies were not available. Brooking J. found this to 
be in error and that the common law action still remained. 
He decided the case by reference to well established 
principles of law. He also expressed a reluctance to venture 
into the industrial relations arena in the sense of determining 
whether the action taken by the AFAP was reasonable as a 
matter of industrial relations. 

In his Reasons for Decision, particularly at page 250 and 
251, His Honour records that he was asked to express an 
opinion about the reasonableness or otherwise of the 
AFAP's actions. He observed that he was not applying any 
legal standard in doing that but was really making what was 
a broad value judgement. He wondered whether the law 
recognises the kind of defence which requires a Court to 
form a judgement on matters of that nature. He answered the 
question reluctantly and I cite his words as they appear on 
page 251 hereunder: 

I answer these questions with reluctance and only 
because the defendants have invited me to, reminding 
myself of Lord Templeman's words in Miles v. 
Wakefield Metropolitan District Council [1987] AC 
539 at 558-9: "The courts are not competent to 
determine and are not concerned to determine whether 
a strike or other form of industrial action is justified or 
malicious, wise or foolish, provoked or exploited, 
beneficial or damaging; history has proved that any 
such determination is speculative and liable to be 
unsound." 

I think that was intended by His Honour to highlight that 
there has been a continual reluctance of the common law 
courts to venture into the industrial relations aspect of such 
a dispute. Instead, they concentrate on strict legal principals. 

Out of this I draw that it is clear that there is no statutory 
right to strike nor is there any common law right to strike. 
But the nature and role of the specialist industrial tribunals 
is recognised in the Courts and, by implication, so is their 
ability and competence to deal with such matters. The 
industrial relations tribunals do deal with situations where 
there are disputes arising where persons are on strike or have 
been locked out. No better example would be the decision 
of the Commission in Court Session in 1987 in the original 
Robe disputes (see Amalgamated Metal Workers and 
Shipwrights Union and Others v. Robe River Iron Associates 
[1987] 67 WAIG 2)) but there are many more. Gnatenko's 
Case (op cit) for instance, was a matter decided by Mr 
Justice Stanley of the South Australian Industrial Relations 
Commission. That case involved a worker who had been on 
strike and, in the circumstances. His Honour had ordered the 
reinstatement of the employee for reasons that I do not need 
to examine. It is offered as purely an example of the way 
industrial tribunals have been involved in matters which do 
involve, in a legal sense, breaches of contract either by 
workers or the employers and the provision of an industrial 
relations answer to those problems based on equity grounds 
rather than a legal answer. 

However the context in which the function of the 
industrial tribunals ought to be viewed, in my understanding 
of it, is that they have a role, pursuant to the objects of their 
enabling Act, to resolve industrial disputes. That can 
encompass disputes pending or extant about matters which 
could include withdrawal of labour or lockouts. That is 
something the tribunals do every day of the week. However 
the focus is toward the resolution of the dispute. Any right 
created through the use of the arbital function must be within 
the powers granted by the statute. That does not include 
creation of any legislative rights, such as the right to strike. 
That is not the function of industrial tribunals, that is the 
function of the Parliament. Until the Parliament enshrines 
such rights and any attendant obligations in the Act that I 
am bound to apply, then there is no such right. Workers who 
are employed by Robe and who capriciously withdraw their 
labour ought to be aware that there is no legal underpinning 
for such conduct. The conduct could well lead to the 
termination of their employment if Robe accepted repudia- 
tion or indeed if it dismissed them on notice. It should be 
clear, at least to the persons involved in this case, that it is 
very likely that Robe would exercise its right to require that 
employees meet their side of the bargain, that is to provide 
their labour, and if they do not they could well be dismissed. 
The only role this Commission would have in such 
circumstances would be to consider, either on an action 
brought by a Union under Section 44 of the Act or by the 
individual pursuant to Section 29(l)(b)(ii) of the Act, after 
the event, whether the dismissal was unfair. 

I think that sufficiently deals with the matter of right to 
strike for the purposes of this adjudication. I do not intend 
to canvass too deeply the information on the International 
Labour Organisation Conventions that was submitted. 
Convention 87 does contain references to the right to 
withdraw labour however that must be within the law of the 
land. In those countries where the right to strike exists, for 
instance in the United States of America, there are different 
circumstances to those that apply here. The domestic law in 
the United States of America (USA), that is Taft—Hartley 
Act, provides that there can be a withdrawal of labour but 
only at a specific time, that is a time of negotiation of a 
contract. In the USA employees were given the right to 
strike through the National Labour Relations Act (Wagner 
Act) 1935. This was modified through the Labour Manage- 
ment Relations Act (Taft—Hartley Act) 1947. Taft— 
Hartley prohibits a strike or lockout during the currency of 
a collective bargaining agreement. It also imposes other 
specific restrictions. Any withdrawal of labour or breach of 
the contract at any other time is a breach which may be 
subject to the award of damages against the person who 
breaches the contract. In Germany the Collective Agree- 
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merits Act of 1949 bans strikes during the life of an 
agreement. Unions are prohibited from striking unless it can 
be demonstrated that all alternative methods of negotiation 
have been exhausted. In Sweden the Collective Agreements 
Act of 1928 prohibits striking during the currency of an 
agreement. Strikes were also prohibited specifically for 
disputes about interpretation of the agreement, changes 
during currency of an agreement and in support of illegal 
strikes by others (Deery. S. and Plowman. D. AUSTRA- 
LIAN INDUSTRIAL RELATIONS 2nd edition. 1987, 
Chapter 3, pp 66-100 and Docherty. J., Peetz, D. and 
Preston. A. (editors) WORKPLACE BARGAINING IN 
THE INTERNATIONAL CONTEXT. Industrial Relations 
Research Monograph. Number 2, January 1993, Chapters 2 
and 3).. The point I make is that the right to strike, as it is 
enunciated in the International Conventions, is subject to the 
domestic law of any country in which those conventions 
have been ratified and apply. It is unhelpful to draw any 
inferences from those Conventions insofar as the matters for 
adjudication in this case are concerned. The simple fact of 
the matter here is that there is a statute, it does not enshrine 
a right to strike and until it does, it appears as though the 
effect of Convention 87 is limited in this country. 

There is presently a wide debate in the community on the 
issue of the right to strike. Some of the topics include the 
previous conduct of workforces in this country, particularly 
capricious and destructive use of industrial power but also 
perceptions of social justice and public policy. An examina- 
tion by me of those matters will not contribute to the my task 
of determination of the matter before me. The issue is one 
for community debate and finally for determination by the 
Parliament as the supreme law maker in the State. 

I now consider Chappell's Case (op cil). This was a case 
decided in the English Court of Appeal in 1975. The matter 
before the Court involved applications for injuctions by six 
employees in the following circumstances. There had been 
selective industrial action in the newspaper industry on 
instructions from the Unions. This had occurred after a series 
of negotiations, between the Unions involved and the employ- 
ers. had broken down. As a result of the breakdown in 
negotiations one of the Unions, the National Graphic Associa- 
tion (NGA), issued a statement which, amongst other things, 
advised the members of the Newspaper Publishers Association 
(NPA) that the Union felt it was compelled to resume industrial 
action and that it would prosecute the dispute with all resources 
at its disposal. In response the NPA sent a telegram to the NGA 
advising it that it would regard all members employed as 
having, by action or implication, accepted instructions to 
infringe their personal contracts of employment and thereby 
they would terminate their own employment. Six Union 
members who had not been involved in any industrial action 
sought interim injunctions to restrain their respective employers 
from treating them in the way set out in the NPA telegram. It 
is relevant to note that the application was heard before Megarry 
J. on the 16th of January 1975. Much is made in the Reasons 
for Decision of the speed with which the application was heard. 
There are observations that the applications were dealt with in 
hearings out of normal hours. Further, that when the decision 
of Megarry J. not to grant the injunctions were made, there was 
an expedited hearing of the Court of Appeal so that the whole 
process which commenced on the 16th of January 1975 was 
completed by the 22nd of January 1975. This, according to the 
report, because of the substantial damage which had been 
inflicted on the various newspapers through loss of revenue as 
a result of the industrial action. 

The Reasons of Megarry J. were canvassed. It is relevant 
to record that the whole process took place against the 
background of closed shops where there was a more than 
reasonable probability that the Union members would 
follow their Union's lead. There were comments by the 
Learned Judge on the contentions put by Counsel which 
centred around a discussion about whether a person may 
repudiate his contract if he evinces his intention not to be 
bound by it. Megarry J. in this context observed at page 41 
of the decision that: 

"A man may repudiate his contract if he evinces an 
intention not to be bound by it. If he evinces an 
intention to be bound by his contract in all circum- 

stances unless his union calls on him to do something 
contrary to it, thus forming a sort of intention nisi, I find 
it difficult to say that this is an intention not to be 
bound." 

In the final analysis, though, Megarry J. did not address 
himself to those fundamental issues. He was adjudicating 
upon applications for injunctive relief and on the reasoning 
which is set out in page 495 of the report. His Honour 
applied the maximum "he who seeks equity must do 
equity". Because he formed the view that the applicants for 
the injunctions were not prepared to give an undertaking that 
they would honour their side of the contract, they did not 
meet the tests necessary for the issue of injunctive relief in 
their favour, so he refused the injunctions. It is clear from 
the report that His Honour did not decide the issue of 
repudiation if a person evinced an intention not to be bound 
by their contract. 

The matter went on appeal on six grounds. The Appeal 
Court issued Reasons for Decision. In examining the issues 
Lord Denning MR defined the case as being that the men 
say they should be regarded as individuals with their own 
individual contracts of employment and they have not taken 
part in any industrial action. They were not part of any group 
which had stopped production or had they repudiated their 
contract or broken it in any way and therefore there was no 
right to dismiss them. So they asked for the injunction 
against their employers from terminating. 

At page 499 of the report the following relevant passage 
appears: 

"The only point which can be taken against the 
men—regarded as individuals—was their refusal to 
give an undertaking. It arose this way. During the 
hearing before Megarry J., this question was put to 
counsel for these men: "Will you undertake not to 
engage in disruptive activities?" Each of the men by 
their counsel refused to give such and undertaking. Is 
that refusal to be taken as a breach or a repudiation of 
his individual contract of employment? Mr. Pain said 
not. He referred to a passage in Halsbury's Laws of 
England, 4th ed., vol. 9 (1974), p. 377 para. 548, where 
it is said: "A party is not bound before the time for 
performance to give a definite answer whether he 
intends to fulfil the contract or not." for which is cited 
an old case of Ripley v. M'Clure (1949) 4 Exch. 345." 

In response to that proposition Lord Denning observed 
further that: 

"I doubt whether that old case should be regarded 
as an authority for that proposition. It has been 
overtaken by later cases such as Hochster v. De La Tour 
(1853) 2 E. & B. 678; and Mersey Steel and Iron Co. 
v. Naylor, Benzon & Co. (1884) 9 App.Cas. 434. It 
seems to me that it all depends on the evidence. If the 
conduct of these men evinces an intention no longer to 
be bound by their contracts of employment, they could 
properly be said to be repudiating their contracts. But 
the failure to give an undertaking might not, by itself, 
be sufficient. It might be regarded as equivocal. So for 
present purposes I would be prepared to accept that if 
you look at these individual men and see what each of 
them has done himself—apart from what the union has 
done—it could well be said that they were not 
individually in breach of their terms of employment." 

It is clear that Lord Denning had doubts on the standing 
of the Ripley's Case on which the Counsel for the men 
sought to rely. He thought that two later cases, one which 
was decided in 1853 and one in 1884, may have overtaken 
Ripley's Case as authority. But importantly, for my 
purposes, he formed no conclusion on the matter. He said 
that the outcomes would depend very much on the evidence 
and observed that even if the conduct of a person involved 
does evince an intention not to be bound by his contract, the 
failure to give an undertaking might not by itself be 
sufficient. 

The balance of the reasons examine the efficacy of the 
Plaintiff's position. Lord Denning finally concluded that it 
was clear that it was impossible for any of those who sought 
the injunctions to say that he was willing to perform his part 
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of the contract of service when, on the statement of his 
Union, he may be called upon to take industrial action. Not 
being ready, willing and able to do their part of the contract 
therefore they could not expect the employers to continue 
to employ them therefore they were seeking equity when 
they were not ready to do it themselves and for those 
reasons, the injunctions were refused. 

There were two other members of the bench. Geoffrey 
Lane L.J. supported the reasons of Lord Denning but 
relevantly on page 505 he observed: 

"Mr. Pain, for contracting party A to force contract- 
ing party B into repudiation of the contract by saying: 
"Unless you assure me you will not in future break the 
terms of your contract, 1 shall treat you as having 
repudiated it." These are, if stated as bald principles, 
formidable objections, and in due time they may have 
to be considered and fully argued. On the evidence 
before this court it is not possible to come to any 
conclusion—in my judgement, at least—upon those 
contentions." 

It is clear that for His Honour the matter of repudiation 
was not decided. He went on to observe there was not 
evidence of the practice of the Union or its members. He 
observed that all the Court had seen was a copy of the rules 
which were sparse and needed filling out by evidence before 
anyone could come to any conclusion on the fundamental 
issue. The reasons of Stevenson J. are directed purely to the 
issues which had been decided by Megarry J., that is whether 
the injunctions would be granted. It is clear from the context 
of his reasons that he perceived the task of the Court of 
Appeal as dealing with the discretionary remedy and the 
grant of an injunction where the only reason for it was for 
justice and equity and, at the interim stage, the balance of 
convenience. His Honour came to the same conclusion as 
the other two members of the Bench. 

For the purposes of the instant case the relevant matters 
which arise from this Decision are these. First, and most 
importantly, the decision, in my respectful view, is not 
authority for the proposition that a man may repudiate his 
contract if he evinces an intention not to be bound by it. That 
was not decided in the case. Also, the case has its own 
particular circumstances. It dealt with circumstances where 
there is underpinning law in the form of the Trade Unions and 
Industrial Relations Act 1974 which does, in the 1st Schedule 
for instance in section 24, deal with rights which can accrue 
to employees in circumstances of unfair dismissal when strikes 
occur. It deals with a situation where there was a closed shop 
where, even if not underpinned legislatively, was so strong that 
the members of the Bench formed the view that the men 
concerned were subject to directions of their Union. Last, the 
case concerned a live and ongoing industrial dispute. The 
dispute had teen extant since September 1974. It had come to 
a head in January 1975 and was manifest in industrial disputes 
that caused large losses to the employers. Those disputes were 
ongoing during the time of the hearing of the applications for 
injunctions. The Court gave expedition to the disposal of the 
case and it's importance, obviously in the public interest, is 
clear from that. 

For the instant case, as I have mentioned, it is clear that 
Chappell's Case (op cit) does not provide authority to underpin 
the suggestion that a failure to give an undertaking to abide 
by a contract automatically entitles the other party to conclude 
that the person will not be bound by it in the future. Even if 
I am wrong about that, the circumstances in Chappell's Case 
(op cit) are quite different to the instant matter. On the findings 
of fact here, there is no ongoing industrial disputation. There 
had been no stoppages at Cape Lambert for two and a half 
years. There had been the stoppage on the 30th of November 
1992 but there was nothing which could lead one to conclude 
that stoppages of that nature were going to continue so there 
was no live dispute in the sense of Chappell's Case (op cit). 
In the instant case there is no evidence that the employees 
involved are embarking upon their action at the direction of 
a Union in the circumstance of a closed shop. For these reasons 
I conclude that Chappell's Case (op cit) is not at point or of 
great assistance in resolving the matters for adjudication in the 
instant case. 

In April 1933 the High Court of Australia issued its 
reasons in Blyth Chemicals Limited v. Bushnell (1933) 49 
CLR 66. This was a case decided on appeal from the 
Supreme Court of Victoria. The litigation had originated 
when Sydney Richard Bushnell brought an action in the 
Supreme Court of Victoria against Blyth Chemicals claim- 
ing damages for wrongful dismissal. The defence alleged 
breaches by Bushnell of his duty which included, inter alia, 
during his period of service with Blyth Chemicals, doing 
work for his own benefit or account, using plant and 
machinery for his own purposes. Also that he became 
Chairman of Directors and principal or sole shareholder in 
a company known as Electronic Lead Products without the 
knowledge of Blyth Chemicals, that company being a rival 
or potential rival in business. This action placed himself in 
a position where his personal interests conflicted with his 
duty as a servant. There are other matters which are not 
relevant. 

The matter was heard before Wasley A.J. who concluded 
that the time that Bushnell spent in business hours 
conducting his own business was not sufficient to justify his 
dismissal. Specifically it was found that the company of 
which Bushnell had become a principal shareholder had not, 
in fact, entered into competition with Blyth Chemicals and 
the Board were both premature in their dismissal and not 
justified in dismissing him because he had done an act that 
might lead to an another act which would justify dismissal. 
His Honour also concluded that before dismissing Bushnell, 
Blyth Chemicals were bound to wait until he had done the 
act that justified the dismissal and the fear and apprehension 
of the future act was not sufficient to justify the dismissal. 
It is also relevant to note that the Board of Blyth Chemicals 
became aware of Bushnell's activities and brought them to 
his attention in writing. The Board asked for his response 
in writing. Bushnell provided a response and sought an 
interview. This was refused and fuller details were requested 
by the Board. Bushnell had told the Board that the product 
produced by his company was not competitive with theirs 
and the Board asked him to confirm whether the company 
would continue producing the same materials. There was 
further correspondence about that and eventually the 
Board's Directors gave Bushnell a private interview where 
a long statement was read to him. The product of this 
meeting was that Bushnell was prepared to give an 
undertaking that he would not be connected with any 
company manufacturing similar lines in competition with 
Blyth Chemicals and the company solicitors prepared a 
covenant. The draft of the covenant was altered variously 
but in the end Blyth Chemicals refused to agree to the 
alterations and Bushnell, for his part, would not agree to 
have his company give the covenant sought. In the meantime 
Bushnell went off to a business visit in Tasmania where he 
engaged in other activities which the Board of Blyth 
Chemicals thought were incompatible with his contract of 
service. They assigned those as further grounds of justifica- 
tion for a dismissal which they had previously executed. 

Written judgements were delivered by Starke and Evatt 
JJ. Relevant for these Reasons are the views expressed on 
page 74 of the reasons by the Learned Judges and I quote: 

"The mere apprehension that an employee will act 
in a manner incompatible with the due and faithful 
performance of his duty affords no ground for 
dismissing him; he must te guilty of some conduct in 
itself incompatible with his duty and the confidential 
relation between himself and his employer." 

The Justices went on to indicate that in respect of the 
findings made by the learned trial Judge it was: 

"... impossible for this Court which has not seen or 
heard the witnesses to reach an affirmative conclusion 
on the matter". 

They concluded that: 
"the learned Judge did not think his acts and 

omissions amounted to so serious a degree of miscon- 
duct as to warrant his dismissal. The finding is, as 
already pointed out, one of fact, and, in our opinion, 
this Court should not disturb it." 
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A judgement was also issued by Dixon and McTiernan 
JJ. In a long decision they concluded that: 

"Upon the principal question of misconduct, his 
Honour, in effect, found that no present inconsistency 
arose between the respondent's duties as manager of 
Jaques Proprietary Limited and his interest in Electro- 
lytic Lead Products Proprietary Limited, or his position 
as its chairman of directors, and he held that he had not 
in fact diverted any of his labour or energies from the 
fulfilment of his duties as manager to the conduct of 
the new enterprise." 

They cited with approval the conclusion of the trial Judge 
where he found: 

"I have come to the conclusion that the defendants 
were premature in their dismissal; that they were not 
justified in dismissing him because he had done an act 
that might lead to another act that would justify the 
dismissal. They, I think, were bound to wait until he 
had done this act that justified the dismissal, and the 
fear or apprehension of the future act was not sufficient 
to justify the dismissal." 

The learned Justices went on to make further observa- 
tions. They examined the Appellant's contention that the 
conduct of Bushnell destroyed their confidence in him, the 
continued existence of which was an essential condition of 
the contract so that in such circumstances Blyth Chemicals 
was not bound to wait until its reasonable apprehensions 
were realised. The learned Justices dealt with that contention 
in the following way: 

"Conduct which in respect of important matters is 
incompatible with the fulfilment of an employee's 
duty, or involves an opposition, or conflict between his 
interest and his duty to his employer, or impedes the 
faithful performance of his obligations, or is destructive 
of the necessary confidence between employer and 
employee, is a ground of dismissal" 

and 
"But conduct of the employee must itself involve the 

incompatibility, conflict, or impediment, or be destruc- 
tive of confidence. An actual repugnance between his 
acts and his relationship must be found. It is not enough 
that ground for uneasiness as to its future conduct 
arises." 

There are some similar circumstances in the instant matter 
to those described in Blyth Chemicals. There was a situation 
where an employee had admittedly been involved in conduct 
which, in the view of his employe-, could be destructive of 
their relationship. They had discussed the issues with him 
and tried to, by negotiation, reach an understanding. 
However, finally they could not make a satisfactory 
agreement concerning what they perceived to be Bushnell's 
behaviour and their future relationship. Therefore they 
terminated his contract of service on the basis that he might 
do something in the future which would justify his 
dismissal. In the instant case we have a situation where 
individuals have withdrawn their labour, as it turns out, in 
an isolated incident. The employer seeks and undertaking 
soon after that they will give a commitment not to have any 
unauthorised absence at all, be it through a withdrawal of 
labour in an industrial sense or otherwise. 

Clearly the Respondent in this case, by refusing to accept 
the conditional undertaking, much in the same way as Blyth 
Chemicals refused to accept Bushnell's undertaking, have 
executed termination before there was another act which 
would justify the dismissal. There was nothing on the day 
of dismissal in the conduct of the individual employees, 
which involved incompatibility, conflict or impediment or 
could have been destructive of confidence. There was, one 
must concede, grounds for uneasiness for future conduct 
given what had happened on the 30th of November 1992 and 
the employer's warnings which preceded it but when the 
dismissal was executed there can not be said that there was 
actual repugnance between the acts and the relationship. 

The Commission is to apply domestic law in the 
resolution of matters before it. TTie dicta in ChappelTs Case 
{op cit), even if it were applicable, and I say it is not, is from 
the English Court of Appeal. It seems to me the applicable 

domestic law which has been determined by the supreme 
judicial authority in Australia, the High Court, is as set out 
in Blyth Chemicals and that does not support the dismissals 
which have been effected in this case. 

The Commission in determining matters effecting unfair 
dismissal is obliged to apply the tests which are set out in 
the Undercliffe Case {op cit). It is to apply those tests 
bearing in mind the commands of Section 26 of the Act. 
Robe has submitted that it embarked upon its course of 
action because it required certainty of provision of labour 
from persons with whom it has a contract of employment. 
It is of the view, and correctly in my opinion, that it should 
not as a matter of practice be left without labour at the whim 
of the individual employees, that individual employees have 
a duty to attend for work. Clearly the employees did not 
attend for work on the 30th of November 1992 and if their 
contracts of service had been terminated for that, and given 
the background of the warnings not only on the 27th of 
November 1992 but previously, it would have been likely 
that in applying the tests that are set out in the Undercliffe 
Case {op cit) there would be no warrant for the Commission 
to interfere with the employer's right to terminate. 

However, that is not what happened in this case. Robe 
have embarked upon a course apparently to secure its 
contractual relationships with its workers for their future. 
What has been exposed in these proceedings is that the 
methodology which was adopted in the pursuit of that 
objective was fundamentally flawed. It first created a 
situation of confusion, anxiety and upset within the 
workforce and I include in that its managers. Robe embarked 
upon the interviews with its employees on the 1st of 
December 1992. It became obvious to senior management 
that the task was unlikely to be accomplished within the day 
so further supervisors who had not the advantage of 
briefings of Mr Johnson and other senior officers were 
allocated into the task. The Commission did not have the 
opportunity of hearing from all of the supervisors, but it is 
clear on the evidence of the workers involved that some 
supervisors adopted a different approach from others. Mr 
Laing and Mr Sawyer were thorough in the way they went 
about the task which had been given to them, so much so 
that Mr Laing, in a way, paid a penalty by having his conduct 
investigated in an inquiry by his peers. They found his 
conduct to be consistent with the instructions he was given 
but the result of the application of those instructions was that 
the majority of employees whose services were terminated 
came from Mr Laing's area. It is clear from the evidence that 
workers in Mr Laing's area gave similar responses to the 
questions as workers who were not dismissed. To that extent 
those classes of workers were treated differently, with 
dramatically different outcomes. Those different outcomes 
can not be said to be the product of a fair process. 

Robe asked for a commitment to honour the contract of 
service. As 1 have observed previously, that commitment did 
not, with specificity, refer to industrial action. If it did it 
would have been capable of a focussed answer by the 
persons to whom it was addressed. However, Robe did not 
ask for a commitment not to indulge in industrial action. It 
asked for a commitment not to take unauthorised absences. 
The Award sets out the types of absences that can be 
authorised but as I have related previously in these Reasons 
there are all sorts of events and occurrences which may not 
fall into a category described in the Award. These range 
from simply being a few minutes late for work through 
missing the bus or failing to start the car, to absences for 
more serious personal reasons such as domestic disturbance 
of various sorts. The situation that Mr Chumside, in 
attending to his tribal responsibilities, is a classic example 
of how he could not make with honesty the commitment 
demanded. The simple fact of the matter is, and I so 
conclude, that the form of the commitment required was so 
broad in its effect that a reasonable, honest person could not 
make it. Individuals lost their jobs because they could not 
make a commitment in some circumstances, that is another 
instance of unfairness in an industrial sense. 

The above reasons justify the interference by the 
Commission in Robe's right to terminate on the grounds that 
in an industrial sense the terminations were unfair. I say this 
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in addition to my conclusions that the action of termination 
was not, in any event, authorised by the law. 

It is the decision of the Commission that the persons 
whose names appear hereunder were unfairly dismissed by 
Robe on or about the 2nd of December 1992 and that they 
should be reinstated by the offer of contracts of employment, 
such contracts deemed to be continuous for all purposes of 
the Award with those contracts which were terminated. 
Except in the case of wages which will be deemed to be 
contractually continuous from the first day the persons 
named hereunder presented for work after the 15th of 
December 1992. 

John Power 
Jeffrey M. Lloyd 
Norman John Fitzsimmons 
Michael Richard Dorotich 
Ronald John Taylor 
Terence William Dixon 
Phillip James Stevens 
Arpad Anton Toth 
Frederick Joseph Lovegrove 
Edward Brent Hodges 
Cade/. Auer 
Hanz John Barth 
Brian John Wiltshire 
David Rex Churnside 
Peter John French 
Jeffrey James Kirk 

Minutes of Orders and Reasons for Decision of the 
Commission now issue. The Commission will sit at 10.30am 
on TUesday the 8th of June 1993 at which time the parties 
can speak to the Minutes of the Orders. At that time the 
Commission will hear any motions which may arise from 
the parties concerning the continued employment status of 
those employees of Robe who are covered by the terms of 
Orders No. C 716 of 1992 issued on the 15th and 24th of 
December 1992, whose contracts of employment have been 
terminated, but who are not subject of these proceedings. 

Appearances: Mr S.R. Edwards, of Counsel, later Mr R. 
Le Miere. of Counsel and with him Mr R.J. Farreil, of 
Counsel appeared for the Applicant Unions. 

Mr H. Dixon, of Counsel and with him Mr R. Lilbume, 
of Counsel and later Mr T.A. Caspersz, of Counsel appeared 
on behalf of Robe River Iron Associates. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy. Timberyards. Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. CR 716 of 1992. 

COMMISSIONER J.F. GREGOR. 
14 June 1993. 

Order. 
HAVING heard Mr S.R. Edwards, of Counsel, later Mr R. 
Le Miere, of Counsel and with him Mr R.D. Farreil, of 
Counsel on behalf of the Applicant Unions and Mr H.J. 
Dixon of Counsel and with him Mr R.A. Lilburne, of 
Counsel and later Mr T.H.F. Caspersz, of Counsel on behalf 
of Robe River Iron Associates, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act, 1979 hereby orders— 

(1) That Robe River Iron Associates shall offer a 
contract of employment to the persons named 
below and who were unfairly dismissed on or 
about the 2nd of December 1992. 

John Power 
Jeffrey M. Lloyd 
Norman John Fitzsimmons 
Michael Richard Dorotich 

Ronald John Taylor 
Terence William Dixon 
Phillip James Stevens 
Arpad Anton Toth 
Frederick Joseph Lovegrove 
Edward Brent Hodges 
Gadez Auer 
Hanz John Barth 
Brian John Wiltshire 
David Rex Churnside 
Peter John French 

(2) That the offer of the contract of employment in 
accordance with Order (1) hereof shall be made 
within seven days of the date hereof which offer, 
if accepted, will be so accepted within seven days 
thereafter, and shall be on no less favourable terms 
than those under the contract of employment of 
each of the persons identified in Order (1) hereof 
on the termination on or about the 2nd of 
December 1992. 

(3) That the contract of employment offered to each 
of the persons identified in Order (1) hereof shall 
be deemed to be continuous with the contract 
which was terminated on or about the 2nd of 
December 1992 for the purposes of service and 
entitlements under the Robe River Iron Associates 
Iron Ore Production and Processing Award 1990, 
save and except wages prior to the operation of 
Order No. 716 of 1993 of the 15th of December 
1992 and any entitlement exhausted by payment 
on termination. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Robe River Iron Associates. 
No. CR 716 of 1992. 

COMMISSIONER J.F. GREGOR. 
23 June 1993. 

Correction Order. 
WHEREAS an error occurred in Order No. CR 716 of 1992 
issued on the 14th of June 1993 (unreported); and 

Whereas the error was in order (3) in line nine where the 
application identified was No. 716 of 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979, 
hereby Orders: 

That the error in order (3) of Order No. CR 716 of 
1992 be corrected and shall read as follows: 

(3) That the contract of employment offered to 
each of the persons identified in Order (1) 
hereof shall be deemed to be continuous with 
the contract which was terminated on or 
about the 2nd of December 1992 for the 
purposes of service and entitlements under 
the Robe River Iron Associates Iron Ore 
Production and Processing Award 1990, save 
and except wages prior to the operation of 
Order No. C 716 of 1992 of the 15th of 
December 1992 and any entitlement ex- 
hausted by payment on termination. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Bunnings Forest Products Pty Ltd 
No. CR 500 of 1992. 

COMMISSIONER C.B. PARKS. 
22 June 1993. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the Commission is 
asked by both parties to determine, as a preliminary matter, 
whether it has jurisdiction to consider the merit of a claim 
which remained in dispute at the conclusion of a conference 
held pursuant to s.44 of the Industrial Relations Act 1979 
(the Act). 

By a Memorandum of Matters for Hearing and Determi- 
nation dated 1 September 1992, it is recited that the matter 
not settled by conciliation at a conference held on 24 August 
1992 is—- 

"The applicant Union claims that its member, Mrs 
Grimshaw, who was employed by the respondent 
employer from 5 November, 1984 until 14 August 
1992, should be paid a severance payment at the rate 
of four weeks pay per year of service, provided that the 
total payment arising therefrom shall be reduced by the 
severance payment already received by Mrs Grim- 
shaw." 

The circumstances leading to the issuance of the 
foregoing Memorandum are that Mrs Grimshaw, a member 
of the applicant Union was retrenched by the respondent 
employer on 14 August 1992; and on that same date the 
applicant Union filed in the Commission a Notice of 
Application (C 500 of 1992), directed to Bunnings Ltd, 
requesting that the Commission conduct a conference. The 
schedules annexed thereto state— 

"CIRCUMSTANCES SURROUNDING APPLI- 
CATION 

Mrs Grimshaw was retrenched on 14 August 1992. 
She received a severance payment equating to one 
weeks pay per year of service. 

The Union views this payment as inappropriate. 
Discussions with the employer have failed to 

increase the quantum of the severance payment. The 
Union believes the severance payment should equate 
to 4 weeks pay per year of service. The Union now 
seeks the assistance of the Commission in resolving the 
matter." 

(Schedule A) 
"Ground and reasons for application: 

1. The Commission has jurisdiction. 
2. Negotiations between the parties have failed 

to resolve the issue. 
3. Such other grounds and reasons that may be 

put to the Commission at the time of 
hearing." 

(Schedule B) 
Notwithstanding it is stated in Schedule A that Mrs 

Grimshaw "was" retrenched and "received" a severance 
payment, thus indicating their occurence in the past tense, 
such was not meant to convey that either of these events 
happened on 14 August 1992 at a time of the day prior to 
the filing of the application. The advocate for the Respon- 
dent informed the Commission from the bar table "(I)n the 
matter before us the section 44 application was lodged prior 
to the termination of the contract, albeit on the last day of 
that contract." (transcript P3). 

At the conference on 24 August 1992 the application was 
amended by agreement of the parties, to correctly name the 
Respondent as Bunnings Forest Products Pty Ltd. 

It is argued on behalf of the Respondent that the 
Commission does not have jurisdiction to deal with the 

claim made on behalf of Mrs Grimshaw. In essence it is said 
that the claim lacks the character of an "industrial matter", 
which is the nature of matter that may be heard and 
determined, and a remedy ordered in relation thereto, 
pursuant to s.44 of the Act. That is so, it is said, because the 
claim seeks to have the Commission create a benefit and 
order the payment thereof to a person who is no longer an 
employee of the Respondent. The Industrial Appeal Court, 
in the matters Robe River Iron Associates v. The Association 
of Drafting Supervisory and Technical Employees of 
Western Australia (69 WAIG 11) (the Pepler case) and 
Kounis Metal Industries Pty Ltd v. TWU WA Branch (73 
WAIG 14) (the Kounis case), held that the jurisdiction of 
the Commission is so limited, according to the Respondent. 

The applicant Union concedes that the ratio decidendi of 
the Pepler decision (op cit) and the Kounis decision (op cit) 
deals with redundancy or severance payment claims made 
on behalf of a person whose services as an employee have 
ended and are to remain so. It is contended that although 
such a circumstance has been held not to be an industrial 
matter, and therefore not within the jursidiction conferred 
on the Commission, the ratio does not deal with the 
circumstance of Mrs Grimshaw. That is, where the 
jursidiction of the Commission had been invoked before the 
employer/employee relationship ended. Additionally, the 
Union says that the ratio of both the Pepler (op cit) and 
Kounis (op cit) decisions is limited to the facts of those 
matters as each involved payments of a compensatory 
nature, unlike the present matter which "seek(s) to improve 
the entitlements to be received at the time of termination by 
Mrs Grimshaw". Thus, the claim constitutes an industrial 
matter as defined within s.7 of the Act, being a matter of the 
nature described in ss.(b) by the phrase— 

"(b) the hours of and conditions of employment 
including conditions which are to take effect after 
the termination of employment;" 

(emphasis added) 
The circumstances of the Pepler matter are that Mr Pepler 

is a person who had been summarily dismissed by his 
employer. Thereafter his union commenced an action before 
the Commission wherein it sought firstly, to establish that 
the dismissal had been unfair and secondly, that such be 
remedied by the Commission ordering the reinstatement of 
Mr Pepler to his prior position of employment. The 
Commission declared that the dismissal had been unfair but, 
for reasons not presently relevant, declined to order that Mr 
Pepler be reinstated to the status of employee. In the 
alternative, the Commission ordered that Mr Pepler be paid 
an amount of money as compensation. That decision was 
subjected to the appeal processes which concluded before 
the Industrial Appeal Court (op cit). Their Honours held that 
the Act does not confer power on the Commission to order 
that a payment be made as compensation for a dismissal, and 
that although the jurisdiction of the Commission had existed 
in relation to the act of dismissal, it does not continue to 
exist unless the status of employee is re-established. 

In the matter of Kounis (op cit), the Industrial Appeal 
Court considered the ratio expressed in Pepler (op cit) and 
held that it applied equally to the circumstances of a Mr 
Preston, for whom a claim for a redundancy payment had 
been made subsequent to the termination of his employment. 
The absence of employee status caused the Court to hold that 
the Commission did not have jurisdiction to order the 
redundancy payment claimed. 

Mrs Grimshaw ceased to have an employee relationship 
with the Respondent on 14 August 1992 and no re- 
establishment of that status is sought. To that extent the 
circumstance of the matter is not distinguishable from that 
considered by the Court in Pepler (op cit) and Kounis (op 
cit). According to the applicant Union, it is distinguishable 
because of the additional circumstance of Mrs Grimshaw 
enjoying the status of employee at the date the undisputed 
jurisdiction of the Commission was invoked to deal with the 
disputed claim. 

In my view that is erroneous. It ignores that the nature of 
a matter notified to the Commission may change to the 
extent that it no longer retains the character of an industrial 
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matter, at which point it no longer remains within the 
jurisdiction conferred on the Commission. What was 
initially an industrial matter in relation to Mr Pepler, that 
is the act of dismissal, ceased to be so upon employee status 
not being re-established. Mrs Grimshaw has no employee 
status and unless her circumstances are in some other way 
distinguishable, jurisdiction of the Commission ended with 
her change of status. 

It is further contended by the Applicant that the absence 
of employee status is not fatal to this application because 
the definition of an industrial matter expressly includes 
conditions which, having been claimed whilst Mrs Grim- 
shaw was an employee, will "take effect after the 
termination of employment". No attempt was made to 
analyse this phrase. I am firmly of the view that given the 
normal meaning, the words of this phrase convey that power 
exists for the Commission to award a benefit whilst a 
contract of employment is afoot but which will have effect 
on some future occasion that termination of the contract 
occurs. The Commission is reinforced in its view because 
to do otherwise would conflict with the ratio expressed by 
the Court in both the Pepler (op cit) and Kounis (op cif) 
decisions. That is, the precedent condition of employee 
status to found jurisdiction. 

The Commission does not have the jurisdiction to proceed 
further with this claim which seeks the creation of a benefit 
for a former employee. 

Appearances: Mr R.J. Dhue appeared on behalf of the 
Applicant. 

Mr P.G. Brunner appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers. W.A. Branch 
and 

Bunnings Forest Products Pty Ltd 
No. CR 500 of 1992. 

COMMISSIONER C.B. PARKS. 
22 June 1993. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Mr P.G. Brunner on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Real Estate Institute of Western Australia Inc. 
No. CR 113 of 1993. 

COMMISSIONER O.K. SALMON. 
28 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is a s.44(9) matter brought by 
the Federated Clerks' Union of Australia Industrial Union 
of Workers, W.A. Branch on behalf of Mrs Janet Rosemary 
Sammons, against the Real Estate Institute of Western 
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Australia. The union claims that Mrs Sammons has been 
unfairly dismissed from her employment and it seeks an 
order requiring REIWA to offer her a new contract of service 
while preserving all entitlements she would have received 
had she remained employed by the institute. 

Mrs Sammons commenced employment with the institute 
on 8 May 1989 as administrative assistant and her 
employment ended on 11 March 1993. At commencement 
her salary was $26,000 per annum and in the end it had risen 
to $36,500. In fact the terms of her employment are set out 
in a letter addressed to her at her home address and dated 
16 May 1989. It is appropriate that I reproduce the letter 
here: 

RE: APPOINTMENT : ADMINISTRATIVE ASSIS- 
TANT 

I have pleasure in confirming your appointment to 
the position of Administrative Assistant, with effect 
from Monday 8th May 1989, on the following 
conditions: 
SALARY 

The commencing salary will be $26,000 per annum, 
to be reviewed at the end of December 1989. 
Thereafter, your salary will be reviewed at the end of 
June each year. 
HOURS 

Normal office hours are 8.30 a.m. to 5.00 p.m. There 
might be occasions, however, when you would be 
expected to work outside of these hours, in which event 
over-time payments would not normally be made. The 
offices are closed at weekends, and on all public 
holidays. 
LEAVE 

Vacation leave will be twenty working days each 
year. 

Sick leave will be ten working days each year. 
NOTICE 

During the first three weeks of services, the period 
of notice will be 24 hours. Thereafter the period of 
notice will be two weeks. 
DUTIES 

Your duties as Administrative Assistant are detailed 
in the attached job description. However, as a member 
of the Institute's Secretariat you should be prepared to 
assist in any other area of Institute activity if called 
upon to do so. 

Finally, I should like to welcome you to the Institute, 
and I do hope that your association with REIWA will 
be an enjoyable and rewarding one. 

I also mention that Mrs Sammons was the principal 
income earner for her family. Her husband was retrenched 
from his employment and must now take casual or part-time 
work when it becomes available and there are two children. 

Mrs Sammons was directly responsible in a confidential 
capacity to Mr Michael Griffith, executive director. Mr 
Griffith said that he detected "a change in atmosphere or 
in the relationship" between himself and Mrs Sammons in 
October 1992 when he suggested that a practice of allowing 
senior employees 10 "gratuitous" days' leave per annum 
be discontinued. According to Mr Griffith, Mrs Sammons 
very strongly objected to his suggestion. He said that Mrs 
Sammons was one of the staff members who made 
enthusiastic use of that arrangement and she made her 
objections very clear. From then on he detected a cooling 
in the relationship or a slight tenseness on her part. 

Mr Griffith had reasons for dismissing a Mrs Barron, 
another senior institute employee, in November 1992.1 am 
not aware of all of the circumstances surrounding Mrs 
Barron's dismissal, however Mr Griffith said that he was 
aware of efforts being made by her to undermine and malign 
him as a result of her dismissal. 

Mr Griffith went on to say that Mrs Barton's dismissal 
caused tensions among other senior ladies on the staff, but 
he felt that he was in no position to do anything about that 
problem because Mrs Barron had instituted proceedings in 
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this Commission. He thought it would be inappropriate to 
raise details of Mrs Barron's dismissal before other staff 
members in the circumstances where formal claims were 
made against REIWA. He said that he was particularly 
aware of Mrs Sammons making no attempt to help him deal 
with the situation. Furthermore he said that Mrs Sammons 
knew that she was relied upon to advise him of staff 
problems and the needs of staff for re-assurance or advice. 
He said he received no help from Mrs Sammons and he felt 
extremely isolated from the staff in the prevailing atmos- 
phere. 

Mr Griffith also said that in the months following Mrs 
Barron's dismissal he was most uncomfortable, he was 
subjected to innuendo, rumour and suspicion. He said he 
received no assistance or feedback from Mrs Sammons and 
raised concern in his mind. He said that he then became 
aware of a friendship between Mrs Sammons and Mrs 
Barron, of which he knew nothing beforehand. He "...won- 
dered whether Mrs Sammons had herself become supportive 
of Mrs Barron or at least sympathetic to Mrs Barron in her 
attempts to undermine and malign" him. Given Mrs 
Sammons position as Mr Griffith's personal secretary that 
possibility alarmed him and for that reason on 26 February 
he asked Mrs Sammons if she had been actively involved 
with Mrs Barron as he thought. 

Mr Griffith accepted Mrs Sammons' assurances that she 
had not involved herself with Mrs Barron, however Mrs 
Sammons also made it clear to Mr Griffith that she was very 
sympathetic to Mrs Barron. Whilst Mr Griffith accepted that 
Mrs Sammons had a right to her own opinion on the subject 
he thought her opinions were based on a one sided view of 
all the circumstances. He interpreted Mrs Sammons attitude 
to be indicative of disloyalty and lack of support for him 
during a difficult period; he suggested to Mrs Sammons that 
she ought to consider the propriety of continuing to act in 
the position she held. He said that Mrs Sammons said that 
she had to be true to herself. Mr Griffith agreed with that 
and then went further suggesting to Mrs Sammons that being 
true to herself on the issue in question was even more reason 
for her to give the most serious consideration to her position. 
Mrs Sammons then left his office without responding. 

Nothing transpired on the subject between Mr Griffith and 
Mrs Sammons until 8 March 1993 when Mrs Sammons was 
asked if she had given further thought to it. According to Mr 
Griffith, Mrs Sammons said she would not leave her 
employment with REIWA and she suggested that he was 
deliberately trying to get rid of her because they had a 
difference of opinion about Mrs Barron; furthermore she 
stated categorically that she would not give up her position. 

According to Mr Griffith Mrs Sammons refused an offer 
of alternative employment in a senior position as a way of 
overcoming the problem. He said that Mrs Sammons refused 
that offer without a moment's reflection. He said that she 
considered herself to be contracted to him as his personal 
secretary and that she would not move. 

Two days later Mr Griffith handed the following letter 
dated 9 March 1993 to Mrs Sammons; 

Further to our recent discussions, I must confirm the 
need for a sound, constructive, supportive and amicable 
relationship between the Executive Director and the 
Administrative Assistant. 

That sort of relationship is essential to the effective 
performance of the job function of both the Executive 
Director and the Administrative Assistant; and as 
conceded in our discussions, you and 1 simply do not 
now have that kind of relationship, with neither of us 
being happy working with the other. 

As a member of the REIWA staff your services have 
always been available to all sections of the Institute as 
and when required, and accordingly I believe it might 
now be appropriate for you to become more involved 
with the administration of various other sections, in line 
with the attached job description, rather than being 
primarily involved with the administration of the 
Executive Director's office as you have been up until 
now. That would also fit in with a proposed general 

re-arrangement of secretarial functions to accommo- 
date the Institute's expanding services and facilities. 

That general re-arrangement would rationalise the 
Institute's industry promotions function, and its profes- 
sional practices function, as well as promoting wider 
knowledge and job-skills amongst the secretariat. As 
such, it will involve other staff members, all of whom 
will be expected to assist and co-operate in facilitating 
a smooth change-over to what should result in greater 
efficiency and flexibility in the management of 
Institute committees and departments. 

Any change, however, can often be perceived a 
difficult and unwelcome, but as the proposed amended 
job functions are well within the skills, expertise and 
competency of the staff involved, the necessary 
adjustment should be fairly simple; and I shall in any 
case be monitoring it carefully, making myself readily 
available to assist with any particular problems or 
difficulties. 

The implementation date and other details will be 
discussed separately with you and the other affected 
staff. 

Mr Griffith explained his reasons for the letter as follows; 
I handed that letter to Mrs Sammons and I explained 

to her that it contained details of an alternative job 
function which I saw as being a reasonable, practical 
solution to the problem of the relationship between the 
two of us. She stated again that she would not accept 
an alternative job function. I advised her to please 
consider the matter carefully; not to make any rash or 
quick decision. I told her I did not want her decision 
that day. I wanted her to take time to think about it. I 
advised her that she could place herself in a very 
invidious position indeed if she maintained that 
attitude. I was well aware of her own personal financial 
circumstances. I thought her approach was irrational 
and unreasonable and I asked her to please give it 
careful, careful thought. 

Mr Griffith also said that he explained the importance of 
the position being offered to Mrs Sammons. Clearly he did 
not see the proposed change in Mrs Sammons' position as 
being a reduction in her status in the institute. Indeed Mrs 
Sammons would receive the same salary if she accepted the 
new position. 

On 11 March 1993 Mrs Sammons sent a memorandum 
to Mr Griffith in the following terms: 

I refer to your letter of the 9th March regarding my 
position as Administrative Assistant to the Executive 
Director. 

It is regrettable that you feel it necessary to transfer 
me to another post following a disagreement regarding 
matter of principle. However, I understand that another 
member of staff has already been requested by you to 
take the post of Professional Practices Administrator— 
and is indeed still considering the matter. 

I should therefore appreciate an explanation from 
you regarding the fact that two staff members have 
been offered the same position. 

In a reply also dated 11 March 1993 Mr Griffith advised 
Mrs Sammons as follows: 

I should like to say how disappointed I am at your 
decision not to accept the job function which I have 
offered to you. 

Whilst it must always be your right to choose to 
make such a decision, it should perhaps be noted that 
where essential personnel relationships in the work- 
place are unsatisfactory, management really does have 
a responsibility to take remedial measures; and should 
those measures also add to the knowledge and 
flexibility of the staff, then they would seem to be 
particularly appropriate. It was in that context that the 
amended job function was offered to you; and as you 
are quite aware of the consequences of your decision 
to reject it, I can only presume that you made it after 
full and careful consideration. 
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In my view, it is a great pity that you have chosen 
to bring about the termination of your services to 
REIWA in this way, but having done so it would 
probably be best if it took effect immediately, with a 
month's salary being paid to you in lieu of the normal 
period of notice. 

If, however, you change your mind within the next 
24 hours, and decide to accept the offered job function, 
please let me know. Similarly, if your decision 
subsequently causes you any difficulties with which 
REIWA could assist, or if the Institute can help in any 
way with securing alternative employment, you should 
feel free to advise me accordingly. 

All severance pay, together with a letter of reference, 
will be sent to you separately. 

Amongst other payments Mrs Sammons received one 
month's salary in lieu of notice, which is two weeks salary 
above her entitlement according to the period of notice 
stipulated in her contract of service, plus a gratuity of 
$1,000. 

As things turned out the gratuity payment of $1,000 was 
taken back by REIWA. Mrs Sammons contacted three 
REIWA councillors, including the President and Vice 
President. As far as Mr Griffith is concerned Mrs Sammons 
primary purpose in contacting these persons was not to 
obtain their intervention on her behalf purely for securing 
her re-employment, but to denigrate him in their eyes. In 
those circumstances Mr Griffith claimed to be thoroughly 
justified in taking back the gratuity payment. 

It was claimed that Mrs Sammons had denigrated Mr 
Griffith before councillors with stories alleging that he had 
a drinking problem, that he was frequently away from work 
at long lunches, and that he had financial problems. In Mr 
Griffith's opinion Mrs Sammons conduct in these respects 
served to confirm the views he had already formed about her 
disappearing loyalty towards him. In fact he went as far as 
to say, though he believed Mrs Sammons had terminated her 
own employment, that had she apologised to him for her 
behaviour prior to the day she left the Institute he would 
have taken her back into employment. But that was made 
impossible he said, because of her denigration of him before 
the councillors. 

In my opinion all of the observations I have made, 
together with the documentary material concerning events 
to 11 March 1993 cover the substance of the events as 
described by Mr Griffith during his examination in Chief. 

Counsel for REIWA contended that Mrs Sammons 
terminated her own employment when she failed to take up 
the offer of a new position within the stipulated time. 
Therefore, in his submission, there was no dismissal. If 
counsel is correct in this respect, then it seems to me that 
questions of jurisdiction arise and the union's case may not 
be able to be considered any further. 

1 approach the question of Mrs Sammons' termination 
having regard for the terms of her contract of service and 
also the decision of the Industrial Appeals Court in The 
Federated Clerks Union of Australia industrial Union of 
Workers, WA Branch vs. Richard Warren Gary and Monica 
Carmel Gary Estates (57 WAIG 585). 

In that case the Court had to consider what it was the 
employee concerned was employed to do. Judged by the 
tasks performed by the employee for the substantial time 
involved it appeared that the employee was a clerk. But that 
was not held to be the correct test. Burt CJ said at p. 586: 

Of course one has regard to the substantial nature 
of the employment in terms of the purpose to be 
achieved by it, ...If in substance the worker's job is to 
write and the job is done when the writing is done he 
is a clerk, but if in substance the writing done by the 
worker is but a step taken in the doing by him of 
something extending beyond it then he is not. The 
"substance" of the work identifies the question as 
being one of degree and it indicates the answer to it will 
be, or may be. very much the product of value 
judgement, (my emphasis) 

In my opinion the fact that Mrs Sammons' contract of 
service includes terms that require her to assist in the 
performance of tasks that may not fall within her ordinary 
responsibilities is not a ground for the proposition that her 
employment may be altered without regard for the stipulated 
period of notice. All of the evidence points to the fact that 
the substance of Mrs Sammons' employment in terms of its 
purpose is personal assistant to the executive director. And 
the salient characteristic of the position, according to Mr 
Griffith's evidence and Mr Pozzi's evidence as well, is a 
responsibility to provide a particularly loyal and confidential 
service. Indeed, I think it is correct to say that it is that 
characteristic which distinguished Mrs Sammons' position 
from the one that was offered to her. Nothing was put to me 
that would lead me to another conclusion regarding Mrs 
Sammons' employment and that being so I think that if Mr 
Griffith wanted her to change her position he was obliged 
to give her two weeks notice before that change could take 
place. 

That conclusion, I think, is the proper one and at this point 
I make the observation that it is apparent that Mr Griffith 
did not consider dismissing Mrs Sammons on grounds of 
misconduct. That is not to say that she did not misconduct 
herself, and 1 note that during her cross examination she 
admitted to making entries in a record concerning Mr 
Griffith's activities, but on all of the evidence and the 
decision of Isaccs ACJ in Adami vs. Maison De Luxe (35 
CUR 143) on the degree of wilfulness associated with a 
misconduct that will justify dismissal there was no 
"serious" misconduct. To state the position somewhat 
differently, Mrs Sammons did not by her actions evince an 
intention not to be bound by the contract. Part of her duties 
involved liaising with the senior staff and in those 
circumstances it would be difficult for her not to be 
influenced by the general state of shock and probable 
feelings of insecurity prevailing at the material time. In the 
circumstances, I think the fact that she was the main income 
earner for her family would probably raise concerns in her 
own mind about her employment security and that concern 
may account for behaviour that led Mr Griffith's doubts 
about her loyalty to him. 

The union and Mrs Sammons thought she should have 
been allowed more than 24 hours to consider the offer of a 
new position and that thinking was based upon the contract 
of service provisions in the Clerks' Award. But it is the 
period of notice provision in Mrs Sammons' contract of 
service that is relevant. Mr Griffith chose to offer Mrs 
Sammons a new contract of service. It was open to her to 
accept the new contract within the specified time if she so 
wished to do; but in the absence of her agreement, it was 
not open to Mr Griffith to unilaterally change the terms of 
notice in the existing contract. Accordingly, in my opinion, 
it was also not open to Mr Griffith to say that because Mrs 
Sammons did not accept the offer within 24 hours she 
terminated her own employment. 

Notwithstanding all of the foregoing, the fact remains that 
in unfair dismissal cases legal rights may not be decisive in 
the Commission's findings. The Commission is enjoined by 
the Statute to exercise its jurisdiction according to equity, 
good conscience and the substantial merits of the case 
having regard for the interests of employer and employee. 
The simplest and perhaps most appropriate expression of the 
question for the Commission to consider is: Has there been 
a fair go all round? 

I was referred to remarks of my own concerning the 
subject of equity in Department of Conservation and Land 
Management and The Federated Miscellaneous Workers' 
Union of Australia, WA Branch (72 WAIG 168). In that case 
I referred to the Long Service Leave (Engine Drivers') 
Award 1961 AILR Report 308, p. 4; expanded report page 
8 Per Gallagher J. & Union of Construction and Allied 
Trades Technicians vs. Brown 10 1RLR 224 at 227 Per 
Donaldson LJ. Since then further assistance has become 
available though the decision of the Industrial Appeals Court 
in BHP Iron Ore Limited and Transport Workers' Union of 
Australia, Industrial Union of Workers WA Branch (73 
WAIG 529). In that case Franklyn J cited two authorities at 
530 and 531: 
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In determining whether the dismissal is unfair the 
tribunal must have regard to all the relevant circum- 
stances relating to the particular employee. These 
include not only matters specifically related to the 
employee's work record but also whether the applicant 
will be able to find alternative employment and the 
Financial and social consequences of dismissal. The 
question whether a dismissal is harsh, unjust or 
unreasonable is determined having regard to the 
circumstances at the time of dismissal. ["The Law of 
Employment" Macken McCarry and Sappideen (3rd 
Ed) at p275] 

In some cases, the issue of unfairness has been 
resolved because of the way in which the employer has 
exercised his rights to dismiss or because of the 
absence of adequate justification for dismissal. But 
even if there are grounds for terminating the contract 
of employment, it is still open to the tribunal to 
examine the severity or otherwise of the step of 
dismissal. The Commission, Commissioners and com- 
mittees have so acted in the past and have intervened 
to order reinstatement where because of mitigating 
circumstances or past good conduct, termination has 
been shown to be too harsh a consequence. [Metropol- 
itan Meat Industry Board vs. Australian Meat Industry 
Employees' Union (NSW Branch) (1973) AR 231 Per 
Watson J] 

Mr Griffith convinced me that he no longer had faith in 
Mrs Sammons' ability to provide the loyalty to him so 
essential to her position and 1 think it would not be in his 
interests, nor REIWA's interests, that Mrs Sammons remain 
in that position. On the other hand there is the strongest 
evidence in support of Mrs Sammons fine employment 
record for the greater part of her employment with REIWA 
before the day of her employment being terminated. As I 
have already said, she did not terminate her own employ- 
ment. I accept that she made mistakes and all things 
considered she may have acted wisely if she had accepted 
the new position when Mr Griffith offered it to her. 
However, in my opinion there was no ground for terminating 
Mrs Sammons employment. 

Moreover, since Mr Griffith said he would have taken 
Mrs Sammons back if only she had sincerely apologised to 
him for her transgressions, it is obvious that not all avenues 
were explored in an attempt to save Mrs Sammons 
employment. In my opinion fairness required Mr Griffith to 
advise Mrs Sammons that he was open to an apology and 
it would also have been reasonable to allow Mrs Sammons 
a week to consider that advice. But Mrs Sammons was not 
so advised and I conclude that she was unfairly treated. 

I turn now to consider the evidence of the three 
councillors who were approached by Mrs Sammons. 
Councillor Hughes, who is REIWA Vice President, said at 
first that Mrs Sammons prime concern was to relay such 
fears as she had about Mr Griffith based on his performance. 
But then he went on to say that Mrs Sammons had a 
"personal grouch" and she wanted to convey that message 
to him as well as her concerns about Mr Griffith. 

On the subject of re-employment Councillor Hughes 
noted that Mrs Sammons' position had been of trust and 
personal co-operation. He said that once that trust was 
broken Mr Griffith and Mrs Sammons would find things 
very difficult. 

Councillor Bamsley said he was taken aback by Mrs 
Sammons statements and he asked her did Mr Griffith have 
a problem, while he mentioned marriage. He said he had the 
strong impression that Mrs Sammons was concerned for Mr 
Griffith. 

Councillor Bamsley went on to say that he could see 
obvious troubles and that Mr Griffith was not Mrs Sammons 
only concern. 

Finally Councillor Bamsley though that a break down in 
trust had occurred and it would be inappropriate that Mrs 
Sammons be re-employed in any position at REIWA. 

Councillor Druit is REIWA President. His evidence adds 
nothing to the evidence of the councillors in either respect. 

In my opinion the evidence of the councillors is no more 
evidence for the proposition that Mrs Sammons intention 
was to denigrate Mr Griffith, nor that she did so, than it was 
to put her own interests before them. I do not think any 
criticism can be levelled at Mrs Sammons because she 
approached three councillors in her own interests. She was 
the main income earner for her family and at that stage she 
was not employed by REIWA. It is only if it is probably true 
that her purpose was to denigrate Mr Griffith in councillors' 
eyes that her approaches are relevant and that is not shown. 

Finally in my opinion there is no case made out against 
Mrs Sammons' re-employment. 

My decision in this matter is that an order shall issue 
requiring REIWA to offer Mrs Sammons a contract of 
service with salary of $36,500 per annum and conditions of 
employment no less favourable than apply to comparable 
employees. Furthermore, the order will specify that if she 
accepts this offer she be paid the equivalent of salary she 
would have been paid had she remained in employment with 
REIWA, and with all entitlements contingent upon continu- 
ous service preserved. 

Minutes of proposed order will now issue and the parties 
are required to advise my associate their requirements in this 
respect. 

Appearances: Mr R. Dhue appeared on behalf of the 
Applicant. 

Mr R. Cywicki (of counsel) appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia Industrial Union of 
Workers, W.A. Branch 

and 
Real Estate Institute of Western Australia Inc. 

No. CR 113 of 1993. 

COMMISSIONER O.K. SALMON. 
16 June 1993. 

Order. 
HAVING heard Mr R. Dhue on behalf of the Applicant and 
Mr R. Cywicki (of counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders— 

(1) That the Real Estate Institute of Western Australia 
shall offer Janet Rosemary Sammons a contract of 
service with salary of $36,500 per annum with 
conditions of employment not less favourable than 
apply to comparable co-employees. 

(2) (a) That in the event that Janet Rosemary 
Sammons accepts the offer specified in order 
(1) the Real Estate Institute of Western 
Australia shall pay to her the equivalent of 
salary she would have been paid as though 
she had remained in employment with the 
Institute between the date her employment 
was terminated and the date she commences 
new employment; and 

(b) all entitlements contingent upon continuous 
employment with the Institute shall be 
preserved to her. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Commission. 
No. CR 197 of 1993. 

COMMISSIONER C.B. PARKS. 
14 June 1993. 

Declaration. 
WHEREAS conferences were held pursuant to s.44 of the 
Industrial Relations Act 1979 on 18 and 27 May 1993; and 

Whereas the conferences failed to resolve the matter in 
dispute and therefore a Memorandum of Matters for Hearing 
and Determination was issued on 27 May 1993; and 

Whereas further proceedings were conducted before the 
Commission on 28 and 31 May 1993; 

And whereas the matter in dispute has been resolved and 
a consent order. No. C 197 of 1993, issued by the Senior 
Commissioner on 3 June 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares— 

That it will refrain from further hearing and 
determining matter No. CR 197 of 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Hospital Laundry and Linen Service. 
No. CR 553 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
5 November 1992. 

Preliminary Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to the 
Commission for hearing and determination is as follows:— 

Schedule. 
"The applicant Union claims that the treatment of 

a member, Mr W. Schutze with respect to his 
superannuation entitlements has been harsh and unfair 
and seeks: 

(1) A Declaration that in all the circumstances 
the employer's treatment of Mr W. Schutze 
has been harsh and unfair; and 

(2) An order for the payment of such sum of 
money as determined by the Commission as 
appropriate in all the circumstances. 

The respondent objects to and opposes the claim." 
(Schedule on File) 

The parties indicated that they wished, as a preliminary 
issue, to argue as to the Commission's jurisdiction or lack 
thereof, to deal with the matter. The respondent's position 
is best summarised in Ms J. Prickett's words:— 

"PRICKETT. MS: Thank you, sir. If I may give a 
brief outline, the ground upon which the respondent 
challenges the jurisdiction of the Commission to deal 
with this matter is essentially two-fold, firstly, that this 
is not an industrial matter as defined in section 7 of the 
Industrial Relations Act as the matter does not arise out 
of the relationship between the respondent as employer 

and Mr Schutze as employee. The matter, we would 
submit, is properly between Mr Schutze and the 
treasurer. Thus, these proceedings have been com- 
menced against the wrong party and in an incorrect 
forum. 

Secondly, the matter at hand has been foreseen by 
the legislature and accordingly a procedure has been 
laid down by which situations such as this can be 
resolved. That procedure is contained in the Govern- 
ment Employees Superannuation Act of 1987 and 
accordingly the respondent submits that this procedure 
should be adopted and is the only remedy, for want of 
a better word, that is open to Mr Schutze. What the 
applicant is asking by its application then is that the 
Commission perform a function which the legislature 
has given to another person or body, that being the 
treasurer." 

(Transcript Pages 2 & 3) 
The applicant's submissions in essence are that:— 

"The claim before the Commission in the terms of 
the schedule attached to the memorandum makes it 
quite clear that there is a superannuation entitlement 
involved in the claim. 

We would also say that it is settled law in this state 
that the question of superannuation or aspects of 
superannuation between a direct employer and an 
employee is well within the jurisdiction of this 
Commission to examine and I have here a paragraph 
from a book that is gaining some notoriety in industrial 
relations circles, being a book titled West Australian 
Industrial Relations Law by Marcelle Brown. 

I would suggest, submit, that an industrial matter 
which is required before the Commission can exercise 
jurisdiction under the state act is considerably broader 
than the definition of industrial dispute as set out on 
page 647. 

I would say that it is not too difficult to see the very, 
very close likeness of the structure of the Shell 
superannuation fund, in that the company that admini- 
stered that fund had no employees and it was the only 
one with power to change the fund—I say there is a 
very close likeness to the situation before the Commis- 
sion today in that HLLS has employees but it does not 
have the power to change any decision really affecting 
the Government Employees Superannuation Fund set 
up under the relevant act. I would say there is a very 
close parallel between the circumstances and that the 
Shell decision ought to be given significant weight in 
this argument about jurisdiction." 

(Transcript Pages 18, 19, 20 & 21) 
The relevant section of the Act is section 7, set out in part 

hereunder:— 
7. (1) In this Act, unless the contrary intention 

appears— 
"industrial matter", other than in relation to a 

person who is a teacher as defined in section 73A 
and is employed under the Education Act 1928, 
means, any matter affecting or relating to the 
work, privileges, rights, or duties of employers or 
employees in any industry or of any employer or 
employee therein and, without limiting the gener- 
ality of that meaning, includes any matter relating 
to— 

(b) the hours of employment, leave of absence, 
sex, age, qualification or status of employees 
and the mode, terms, and conditions of 
employment including conditions which are 
to take effect after the termination of employ- 
ment; 
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(d) any established custom or usage of any 
industty. either generally or in the particular 
locality affected." 

(Section 7 of the Act, Pages 7,9 & 10) 
In RRIA v. AMWSU and others (69 WAIG 2629 @ 

2640—42) the Full Bench made the following observations 
inter alia as to the definition of "industrial matter" after 
citing various authorities including Re Cram (163 CLR 117) 
ex parte Cocks (1968) (121 CLR 313), Manufacturing 
Grocers' Employees Federation of Australia ex parte 
A.C.M. (1986) (65 ALR 461), Clancy v. Butchers' Shop 
Employees Union (1904) case (1 CLR 181 @ 207) and Reg 
v. Industrial Commission of South Australia (26 SASR 535 
@ 537):— 

"(1) The Act is not concerned with matters which are 
unrelated to the relationship of employer and 
employee, but the fact that a matter affects other 
relationships does not necessarily mean that it is 
not also concerned with the relationship of 
employer and employee. 

This definition is wider than the definition (i.e. 
the definition of industrial matter in section 7 of 
the Act) in the Conciliation and Arbitration Act 
1904 considered in regard to the question of 
industrial dispute in so many of the Common- 
wealth authorities including those to which we 
have referred. 

(2) This Commission is a tribunal to which employers 
and employees can resort to have a decision upon 
all issues which can legitimately be regarded as 
industrial issues decided. Thus, it would be 
inconsistent with the policy and objects of the Act 
to place a restrictive interpretation upon the 
naturally wide meaning of the words "affecting 
or relating to" in the definition of industrial 
matter in section 7 of the Act. Thus, a wide 
interpretation should be placed upon the definition 
of "industrial matter", and we think that Cram's 
Case (op fit.) supports us, if we needed support, 
in that view." 

(70 WAIG 3001 @ 3007) 
It was concluded that superannuation issues were indus- 

trial matters and therefore within the jurisdiction of this 
Commission. The Commission, as presently constituted, is 
bound to follow that decision and does so. However, if there 
were any doubt, the majority decision of the High Court of 
Australia in The Shell Co of Australia Ltd and Others case 
(66 ALJR 645 at 648 & 649), in my respectful opinion, puts 
the issue beyond doubt as the definition of industrial matter 
here is wider than that of industrial dispute federally. The 
Commission, as presently constituted, concludes that the 
jurisdictional position comes down to this:— 

"The person is an employee of the Hospital Laundry 
and Linen Service. As a result of and because and only 
because of that employment with the Hospital Laundry 
and Linen Service, a superannuation scheme became 
available to the employee. It became available, as I 
have just said, because and only because he was an 
employee of HLLS. Then what happens is that there are 
changes made to the superannuation scheme and it is 
the only scheme which, because of his employment 
with HLLS, the employee has access to. The employee 
is not advised of those changes to the scheme by his 
employer and therefore his ability to participate in the 
only scheme available to him at that time is removed. 

The employee says, "My employer has damaged my 
monetary entitlements upon my retirement from em- 
ployment with my employer and thus I want relief for 
my loss caused by my employer from the Commis- 
sion." What is wrong with that? Why is that not an 
industrial matter?" 

(Transcript Page 13) 
1 make no finding at this stage at all as to whether the 

employee was or was not advised of proposed changes to 
his superannuation entitlements and what if anything he 

might have done. They are matters of merit for evidence and 
determination later. 

The Commission concludes pursuant to Section 24 of the 
Act that it has jurisdiction to hear and determine the matter 
referred to it. 

Application for leave to appeal may be made to the 
Commission, as presently constituted, within seven days of 
the date hereof otherwise the merits of the matter will then 
be heard. 

Appearances: Mr R.W. Handmer appeared on behalf of 
the applicant. 

Ms J.K. Prickett (of counsel) with Ms S. Archer appeared 
on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Hospital Laundry and Linen Service. 
No. CR 553 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 June 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
Section 44 of the Act is as follows:— 

"Schedule. 
The applicant Union claims that the treatment of a 

member. Mr W. Schutze with respect to his superannu- 
ation entitlements has been harsh and unfair and seeks: 

(1) A Declaration that in all the circumstances 
the employer's treatment of Mr W. Schutze 
has been harsh and unfair; and 

(2) An Order for the payment of such sum of 
money as determined by the Commission as 
appropriate in all the circumstances. 

The respondent objects to and opposes the claim." 
(Schedule on File) 

For convenience, the Commission sets out extracts from 
the report of the Parliamentary Commissioner for Adminis- 
trative Investigations, which describe clearly the back- 
ground of the matter as it was then and as it has been 
described in the proceedings to this Commission. 

"Findings on Complaint 17362—Mr W Schutze. 
1. Mr Schutze and approximately 50 other employ- 

ees of the Hospital Laundry and Linen Service 
(the Laundry Service), complained to me regard- 
ing the non recognition of their past service for 
benefit purposes under the Government Employ- 
ees Superannuation Act superannuation scheme 
(the New Scheme). The Government Employees 
Superannuation Board (the Superannuation 
Board) did not recognise the past service because 
Mr Schutze and the others had not been members 
of the Superannuation and Family Benefits Act 
scheme (the Old Scheme). Mr Schutze maintained 
that he would have joined the Old Scheme had he 
been given full and accurate information about it 
by his employer. 

2. These findings relate to Mr Schutze's case only. 

Current employees who were not members of the 
Old Scheme were given the opportunity to lodge 
applications with the Superannuation Board by close 
of business on 30 June 1986. This date was later 
extended to 15 August 1986. 
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9. The closure of the Old Scheme was advertised 
within the government sector through a Circular 
to Heads of Department by the Premier dated 24 
June 1986. It stated that immediate steps should 
be taken to ensure that employees, who were not 
members of the Old Scheme, were made aware of 
the changes. On 23 July 1986 the Secretary of the 
Superannuation Board, issued a circular advising 
that the government had decided to extend the date 
for joining the Old Scheme to 15 August 1986. 

12. The provisions of the New Scheme allowed 
persons who had joined the Old Scheme prior to 
16 August 1986, to transfer to the New Scheme 
during the period 1 July 1987 to 31 December 
1987, and to receive a transfer benefit based on 
years of previous service (rather than years of 
contributory membership of the Old Scheme). The 
end benefit (payable on retirement) of 12% of final 
average salary for each year of service prior to 
transferring applied equally to all persons who had 
joined the Old Scheme before 16 August 1986, 
including those who had joined during the few 
weeks prior to the closure of the Old Scheme. 

13. The New Scheme also provided that persons who 
had joined the Old Scheme between 16 August 
1986 and 30 June 1987, would automatically 
transfer to the New Scheme on 1 July 1987. There 
was no transfer benefit based on years of previous 
service for these persons. 

Superannuation at the Hospital Laundry and Linen 
Service. 

14. The Laundry Service (which as I have said is 
responsible to the Lakes Hospital Board) opened 
in February 1974. On 4 July 1974 the Treasurer 
declared the Hospital Board a "Department" 
within the meaning of the Superannuation and 
Family Benefits Act. This meant that from that 
date all permanent full time employees of the 
Laundry Service became eligible to join the Old 
Scheme. 

15. As 1 understand the position, employees on 
commencing employment with the Laundry Serv- 
ice were given (or referred to) an Induction 
booklet "Information for Employees" which 
included the following entry— 

# "SUPERANNUATION 
Permanent employees may elect to join the 

State Superannuation Fund." 

Circumstances Relating to Mr Schutze. 
26. Mr Schutze joined the Laundry Service as a 

security guard in June 1975. He did not join the 
Old Scheme. The reasons for this are in dispute 
(para. 31). 

27. Mr Schutze went on Annual Leave from 20 June 
1986 to 29 July 1986 and was overseas for the 
period 21 June 1986 to 25 July 1986. 

28. In May 1987 Mr Schutze had an accident at work 
and was off duty on workers compensation from 
18 May 1987 to 11 September 1987. On his return 
to work, according to the Laundry Service's 
records, he joined the New Scheme on 24 
September 1987. 

Ms Digwood in opening her case submitted inter alia 
that:— 

"The union claimed that Mr Schutze had been 
harshly and unfairly treated by his employer, the 
Hospital Laundry and Linen Service, in that he was at 
worst misled by the employer or at best not made aware 
by the employer of his eligibility to be a member of the 
State Government Superannuation Scheme. The result 
of this had been that he has been denied a substantial 
superannuation benefit. The remedy sought by the 
union from the commission as presently constituted is 

as stated in the schedule of matters referred for hearing 
and determination." 

(Transcript Page 2) 
(My Emphasis) 

The amount sought, finally is $44,100 (see transcript page 
211). The respondent's position summarised by Mr Adams 
is as follows:— 

"ADAMS, MR: I said yesterday that the contract of 
service arises both as a consequence of the common 
law and awards of the commission which may 
obviously be grafted onto the contact. I said that the 
terms need not be spelled out in a contract such as a 
right to summarily dismiss but I also said there are—I 
acknowledge that there are certain duties arising or 
existing otherwise than in a contract. What we said was 
that there is no contractual provision expressed or 
implied which requires an employer to notify an 
employee of any changes to the law. That was the 
essence of the submission we made yesterday. 

On top of that we said that there is—well, to our 
knowledge at least anyway—no common law duty of 
care whereby an employer has a duty to notify an 
employee of changes to the law. I also said, senior 
commissioner, there was nothing in any of the other 
authority relied on by the applicant that in our opinion 
supported its case. So in summary, this entire case, if 
you like, rests on, in our submission, matters of 
credibility. It really turns on the weight of the evidence 
that is before you both in relation to events that 
occurred during the course of Mr Schutze's employ- 
ment between 75 and 86, about queries that were made 
to the management about eligibility to join the 
superannuation fund and what was said in response to 
those queries. 

There are vastly different positions that emerge from 
the evidence over the 2 days that we have been before 
you, but in our submission the real question, senior 
commissioner, to be answered is if Mr Schutze knew 
about his superannuation entitlement between 75 and 
86 would he have joined? Now, in our submission, 
given that he was aware that he could join the 
scheme—it was in the handbook and it would have been 
subject of discussion in our view as between him and 
certain other people whom he was using for financial 
advice over the whole period, and on the evidence of 
Mr O'Donohue, the benefits of the scheme to people 
such as Mr Schutze were not significant. The level of 
contribution required was relatively substantial and 
his earnings were during this period, in our submis- 
sion, required elsewhere." 

(Transcript Pages 210, 211) 
(Emphasis Added) 

The Commission turns first to the issue of the law 
applicable as debated by the parties. The case Scally and 
Others v. Southern Health and Social Services Board 
(I.R.L.R. 522). 

It is necessary to site from the report at some length 
having regard to the circumstances before the Commis- 
sion:— 

" When the 1974 Regulations introduced the oppor- 
tunity for employees in the health services to buy added 
years, it was intended that this should be for their 
benefit. They could not, however, enjoy that benefit 
unless they were aware of the opportunity. There are 
three possible views of the legal consequences arising 
from this situation. The third view is that there was an 
obligation on either the employing Board or the 
Department to take reasonable steps to bring the 
relevant provision to the notice of employees in time 
to avail themselves of the opportunity to buy added 
years if they so decided. 

But in any event the evidence shows that the 
Department relied on the Boards, as the employing 
authority, to disseminate the necessary information to 
employees and if the 'easy-to-read guide' and 'leaflet 
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shortcomings of those documents, I do not see how the 
plaintiffs could have succeeded. The management of 
the Boards were perfectly well aware of the circum- 
stance that the option to purchase added years of 
pensionable service required to be exercised within a 
limited time and it required no expertise to appreciate 
that a doctor entering the health service at an age when 
he could not expect to complete 40 years' service 
would need to know this. 

I recognise that a quite different situation might arise 
where the pension rights available to an employee in 
connection with his employment were not part of the 
terms of his contract of employment but arose out of 
a separate contract between the employee and an 
insurance company or the trustees of a pension fund. 
But that is not this case. Here there is no doubt 
whatever that the terms of the superannuation scheme 
as laid down in the Regulations in force from time to 
time were embodied in the terms of the contract of 
employment of each plaintiff. Since the relevant Board 
was in each case the employer upon whom, although 
acting as agent for the Department, all liabilities were 
imposed by para. 2 of Schedule 1 to the 1972 Order, 
it seems to me beyond question that the legal 
obligation, if there was one, to notify the plaintiffs of 
their rights in relation to the purchase of added years 
rested in each case on the Board, not on the 
Department. 

I think there is force in the submission that, since the 
employee's entitlement to enhance his pension rights 
by the purchase of added years is of no effect unless 
he is aware of it, and since he cannot be expected to 
become aware of it unless it is drawn to his attention, 
it is necessary to imply an obligation on the employer 
to bring it to his attention to render efficacious the very 
benefit which the contractual right to purchase added 
years was intended to confer. I would define it as the 
relationship of employer and employee where the 
following circumstances obtain: (1) the terms of the 
contract of employment have not been negotiated with 
the individual employee but result from negotiation 
with a representative body or are otherwise incorpo- 
rated by reference; (2) a particular term of the contract 
makes available to the employee a valuable right 
contingent upon action being taken by him to avail 
himself of its benefit; (3) the employee cannot, in all 
the circumstances, reasonably be expected to be aware 
of the term unless it is drawn to his attention. I fully 
appreciate that the criterion to justify an implication 
of this kind is necessity, not reasonableness. But 1 take 
the view that it is not merely reasonable, but necessary, 
in the circumstances postulated, to imply an obligation 
on the employer to take reasonable steps to bring the 
term of the contract in question to the employee's 
attention, so that he may be in a position to enjoy its 
benefit. Accordingly / would hold that there was an 
implied term in each of the plaintiff's contracts of 
employment of which the Boards were in each case in 
breach. 

The Court of Appeal ordered that the case be 
remitted to the trial judge to assess the damages due to 
each plaintiff. In the cases of Mr Walby and Drs Wilson 
and Scally that assessment will be based on the value 
of the lost chance of a favourable exercise by the 
Department of its discretion had they applied to 
purchase added years in 1982. It is the fact that Mr 
Walby and Dr Scally did apply for the exercise of the 
Department's discretion on 14 January and 25 July 
1993 respectively. They had been alerted to the 
opportunity of doing so by a representative of the 
British Medical Association. Both applications were in 
due course refused. The assessment of damages should 
accordingly evaluate the prospect in 1982 of a 
successful application to purchase added years and of 
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the likely terms of that purchase on the footing that it 
was then known to the Department that the failure to 
make application within the relevant time limit was due 
in each case to the Board's breach of contract and not 
to any failure on the part of the doctor." 

(House of Lord's Judgement 9, 10, 11, 12, & 16) 
(My Emphasis) 

As Mr Adams submitted, correctly in my opinion, the 
result in this case turns largely on the acceptance in whole, 
part or otherwise of the evidence given by the witnesses 
called by the respective parties. I add that the effluxion of 
time may dim recollection and I have taken this factor into 
account in weighing the evidence. 

The evidence given by Mr Schutze was straight forward, 
clearly recollected and he presents as honest and uncompli- 
cated thus the Commission accepts his version of the events 
and where there are differences with the respondent's 
witnesses recollection's of those events prefers the evidence 
of Mr Schutze, supported as it is to a considerable extent by 
the evidence of Messrs J. Gilmour, A. Chiappalone, Ms W 
McKenzie and Ms P. Day. 

The evidence of Mr A.J. Reid and Mr E. Brown as to the 
superannuation arrangements then in existence for "blue 
collar'' employees' does not directly conflict with that of Mr 
Schutze so far as the overall position which then obtained 
ie that few blue collar employees had superannuation and 
it was not considered appropriate nor encouraged by 
management that they should join the then existing 
superannuation scheme for several reasons, one being the 
cost to them. 

The evidence of Mr Harris, Mr Squire and Mr Howlett 
again does not directly negate that of Mr Schutze in the 
critical areas of his position and level of knowledge of the 
respective superannuation schemes. 

From a detailed consideration of all the evidence and 
material before it, the Commission finds that it was more 
probable than not:— 

a. Mr Schutze did not receive the Induction Booklet 
on commencing employment with the respondent 
and was therefore unaware of his situation as to 
superannuation. 

b. Mr Schutze enquired as to his eligibility to join the 
"old scheme" several years after commencing 
employment but was advised that the superannua- 
tion scheme was for salaried staff only. 

c. The applicant union in it's journal in approxi- 
mately 1985-86, published details of die old 
superannuation scheme and encouraged it's mem- 
bers to take up the advantage and join that scheme. 
However, on Mr Schutze's evidence he did not 
receive the union journals' containing that infor- 
mation. 

d. The then Union Job Representative, Ms P. Day, 
was under the clear impression that only "white 
collar" staff could join the superannuation 
scheme and she conveyed this information to other 
wages employees' if they asked her advice. 

e. Mr Schutze did not become aware prior to his 
proceeding on annual leave overseas, of the 
impending closure of the old scheme nor that such 
closure date was later extended. He didn't become 
immediately aware of the position after returning 
to work following his holidays and sick leave. 

f. Mr Schutze, because of the nature of his duties, 
did not attend a meeting of employees on 27th 
June, 1986 addressed by the General Manager 
about rapid action being required of employees to 
join the Superannuation fund. 

g. Mr Schutze, along with others was not informed 
of the extension of the closing date for the old 
scheme because the respondent did not receive the 
Superannuation Board's circular to that effect. 

h. In June, 1987 three superannuation advice letters 
were allegedly sent to the Security Guards then 
employed, which included Mr Schutze. However, 
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Commonwealth Occupational Superannuation Stan- 
dards within 60 days. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

receipt of such letters is denied in the evidence 
before the Commission and I accept that evidence, 

i. Mr Schutze's evidence is that on return to work 
and becoming aware of the new scheme he joined 
straight away and again the Commission accepts 
this evidence, 

j. The information as to increased benefit's gained 
from joining the old scheme first and then 
transferring to the new scheme, apparently came 
to Mr Schutze from a retiring employee and Mr 
Schutze then commenced action to join the old 
scheme retrospectively which finally led to these 
proceedings. 

k. Exhibit A, section 7, contains a letter from the 
then Hon Premier to the General Manager, 
H.L.L.S. The letter states inter alia:— 

"A promotional booklet explaining the 
new arrangements has been prepared for 
distribution by Government departments and 
agencies. 

Every Government employee should re- 
ceive a copy of this booklet no later than early 
June, so that they will have sufficient time to 
assess the new arrangements before the 
commencement on 1 July 1987. 

For this purpose, it is important that 
immediate arrangements are made to facili- 
tate the distribution of the booklet to your 
employees. 

As the new superannuation arrangements 
will directly affect the financial well-being of 
your employees, your prompt attention to and 
co-operation on this matter would be appre- 
ciated." 

(Exhibit A, section 7) 
(Emphasis Added) 

On the evidence here, 1 find that the requests to the 
H.L.L.S. detailed above did not occur and therefore Mr 
Schutze did not receive the required information. 

If I have correctly understood and applied the thrust of 
their Lordship's judgement (op-cit) then on the facts found 
by the Commission in this case equity, and the substantial 
merits of the case plainly favour the applicant's claim and 
it is therefore granted in principle. The manner and to which 
organisation or person the money should be paid are matters 
to be addressed at a further hearing, the date of which will 
be arranged with the parties. 

Appearances: Ms K. Digwood appeared on behalf of the 
applicant. 

Mr T. Adams appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Hospital Laundry and Linen Service. 
No. CR 553 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 July 1993. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr D. Cloghan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Hospital Laundry and Linen Service pay an 
amount of $44,100 to a superannuation scheme to be 
nominated by Mr W. Schutze which complies with the 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

Sir Charles Gairdner Hospital 
No. CR 116 of 1993. 

COMMISSIONER J.F. GREGOR. 
2 July 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 16th of March 1993 the 
Federated Miscellaneous Workers' Union of Australia, 
Western Australian Branch (FMWU) filed an application 
pursuant to Section 44 of the Industrial Relations Act 1979 
(the Act) seeking a conference between it and the Board of 
Management of Sir Charles Gairdner Hospital (SCGH) over 
a dispute the FMWU said existed between it and the hospital 
over the dismissal of Guron Bukur. The matter notified dealt 
with an incident which occurred between Bukur and another 
orderly, one Nunzio Barone, where it was alleged that 
Barone had attacked and stabbed Bukur several times with 
a pen. Both employees had been suspended with pay by their 
supervisor and both were subsequently asked to provide 
written accounts of their actions. Bukur had provided a 
statement. He was called to a meeting at SCGH on 
Wednesday, the 10th of March 1993. At that meeting, 
according to the FMWU, Bukur was summarily dismissed. 

A separate application, No. C 119 of 1993, was filed by 
the FMWU on the 18th of March 1993, which alleged that 
Nunzio Barone had been dismissed following an incident in 
the Call Room and that his dismissal was harsh and unfair. 

The Commission listed both applications to be heard 
conjointly. The conference that resulted was unsuccessful in 
resolving either of the matters and the Commission referred 
them separately for hearing and determination pursuant to 
Section 44(9) of the Act. The Schedules to the Memorandum 
of Matters for Hearing and Determination for both of the 
referrals are in similar terms. The first, for CR 116 of 1993, 
is as follows: 

"Following an incident on the 7th of March 1993, 
Sir Charles Gairdner Hospital terminated the services 
of Guron Bukur summarily after he had been involved 
in an incident with one Nunzio Barone. 

The Union consider that the hospital's action in 
dismissing Bukur was harsh and unjust and seeks 
orders for his reinstatement together with subsidiary 
orders for all entitlements due pursuant to the Hospital 
Workers' (Government) Award between the date of 
dismissal and the date of reinstatement. 

Sir Charles Gairdner Hospital say the dismissal was 
not harsh or unjust and no orders should issue." 

A similar reference was made for CR 119 of 1993 and it 
is incorporated hereunder. It can be seen that apart from the 
names of the employees involved the referrals are identical. 

"Following an incident on the 7th of March 1993, 
Sir Charles Gairdner Hospital terminated the services 
of Nunzio Barone summarily after he had been 
involved in an incident with one Guron Bukur. 

The Union consider that the hospital's action in 
dismissing Barone was harsh and unjust and seeks 
orders for his reinstatement together with subsidiary 
orders for all entitlements due pursuant to the Hospital 
Workers' (Government) Award between the date of 
dismissal and the date of reinstatement. 
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Sir Charles Gairdner Hospital say the dismissal was 
not harsh or unjust and no orders should issue." 

As it was clear that the matters were interrelated, the 
Commission caused them to be called on for hearing at the 
same time. The hearing commenced on the 12th of May 
1993. The Commission indicated that it would hear the 
matters concurrently but they were two distinct applications 
which would be the subject of separate Reasons for 
Decision. It is my intention in this writing to deal with 
Application No. CR 116 of 1993. Reasons for Decision will 
issue in CR 119 of 1993 but they will refer to these Reasons. 

A quick overview of the relevant events is as follows. 
There was an incident between Bukur and Barone in the 
Accident and Emergency (A&E) Call Room on Sunday, the 
7th of March 1993, at SCGH at around about 6.00pm. As 
a result of that incident, Barone made a report to Mr C.H. 
Chandler who was a supervisor on the shift. Mr Chandler 
reported the matter to the Manager—Orderly Services, Mr 
D. Neate, who instructed Chandler to obtain statements from 
the men and to suspend them on pay. He was also asked to 
obtain a statement from Mr J. Lingwood, another orderly 
who entered the Call Room and witnessed the incident 
between Bukur and Barone. 

The matter was referred to the Personnel Officer, Patient 
Support Services, Ms R. Maguire. She caused the FMWU 
to be advised of the incident. She also wrote to each of the 
workers concerned on the 8th of March 1993, confirmed the 
suspension and requested each of them to provide a 
comprehensive written report. The letter (Exhibit W5), 
insofar as Bukur is concerned, indicates some predisposition 
by Ms Maguire as to the nature of the incident because the 
letter asked for a "written comprehensive report outlining 
the nature of the incident" and importantly, for what follows 
later, asks for "the reason for your abusive and threatening 
behaviour". This document was to be submitted by 5.00pm 
on the 9th of March 1993 to Ms Maguire. The letter also 
advises Mr Bukur that his Union had been told about the 
incident. A letter in similar terms (Exhibit W6) was sent to 
Mr Barone. 

There were two separate meetings on the matter: one 
involving Mr Bukur and his Union representative Mr Kelly 
and officers of SCGH, including Ms Maguire and Ms C. 
Kirk who is the Co-ordinator of Hotel Services at SCGH. 
There is controversy about what happened at the meeting. 
Mr Kelly says the meeting was of extremely short duration. 
Bukur was asked whether he had anything to add to his 
statement. Kelly was of the view that SCGH had already 
indicated that Bukur's services would be terminated and 
advised him not to offer further information. Mr Kelly says 
that Bukur's services were terminated after an interview 
lasting 10-15 minutes. Ms Maguire's evidence is different. 
She says the meeting lasted up to 35 minutes and that there 
was no prior statement to the effect that Bukur had been 
dismissed. The fact that his pay had been made up prior to 
the meeting was purely a precautionary measure taken by 
SCGH so that he was able to be paid either at, or soon after, 
its conclusion. If Bukur had been able to offer an acceptable 
explanation then the pay cheque would have been cancelled. 

Concerning the second interview, there is a similar 
difference of view between the parties. The evidence of Mr 
Stan Hardie, the President of the FMWU who accompanied 
Mr Barone to his interview is that SCGH had made its 
decision prior to the interview. The meeting was short. 
Barone was asked if he had anything to add to his statement 
and when he did not he was dismissed. Mr Hardie was of 
the opinion that the actions of the officers of SCGH at the 
conference, and their ability to be able to present a cheque 
for final pay to Barone, was clear evidence that they had 
made up their mind to dismiss Barone before the conference 
started. On behalf of SCGH, this evidence is disputed by Ms 
Maguire and Ms Kirk. 

From his evidence, Bukur's story differs little from the 
information that he presented to SCGH in his written 
statement. He said that he had returned to the Call Room 
around about 6.00pm from his tea break. John Lingwood 
was sitting in the room, behind a desk. Mr Barone, along 
with another orderly, was out on another job. Lingwood had 
been waiting for someone to return so he could do some 

other job. Lingwood wrote his name beside a job and left 
to do it. Apparently this is the normal way that jobs are 
handled in the Call Room. A short time later Barone entered 
the room. Bukur wrote his own name down on jobs and left 
to do them. When he returned Barone was still sitting there, 
doing a crossword. According to Bukur, he examined the 
sheet and saw that there was still outstanding work. He then 
asked Barone about those jobs. There was a conversation 
between them which, according to Bukur, led him to read 
out the jobs. Barone said to him words to the effect "You 
should have said something" and Bukur asked him if he 
could read. Barone then stood up from the chair and walked 
towards the desk where Bukur was standing. According to 
Bukur, Barone was telling him off. This made Bukur angry 
and he clenched his fist by his side. His evidence was that 
Barone saw this and said words like "Go on, have a go." 
He had unclenched his hand and said "No, you are not worth 
it" and tried to walk out. He was then stabbed in the left 
side of the chest with a pen. There was a struggle. Through 
forensic photographs taken by the Police (Exhibit K4) there 
is evidence of puncture wounds inflicted in the incident. The 
struggle continued. Bukur was stabbed a few more times and 
then he took hold of Barone's forearms. He held him off but 
then Barone tried to kick him in the groin so he let go with 
his right hand, grabbed Barone by the throat and held him 
at arms length. At this time Lingwood walked into the room. 
Barone ceased his attack so Bukur let go of him. Bukur 
walked out of the Call Room and went and stood at the front 
of the hospital. In his evidence Bukur was at pains to 
emphasise that at all times he tried to restrain Barone. 

Barone's story is that Bukur did not follow the accepted 
procedure for job allocation for Call Room orderlies. Barone 
had returned to the Call Room. Bukur had said nothing about 
outstanding jobs before leaving the Call Room so he sat 
down to wait. When Bukur returned. Bukur had asked him 
why he was not doing jobs and whether he could read. 
Barone had not read the job sheet but had relied on Bukur 
to tell him about outstanding jobs. It was Barone's evidence 
that Bukur was not angry with him but with himself for not 
telling him (Barone) about the jobs but he raised his hand 
as if to strike Barone and abused him. Barone said that he 
had asked Bukur not to attack him and Bukur had said 
"What are you going to do about it?" Barone said that he 
did not abuse or provoke him; that was because Bukur was 
a much larger man than he. However, Bukur came at him. 
grabbed him around the throat, held him by the neck for 
approximately five minutes, pushed him around the desk and 
pinned him between the desk and the window. He feared for 
his life. He realised he had better defend himself so he tried 
to kick Bukur in the groin. He had a pen in his hand when 
he was attacked and he jabbed Bukur with it, but to defend 
himself, not to hurt Bukur. He was frightened because he 
had been attacked without provocation. After about five 
minutes John Lingwood walked into the room and Bukur let 
go. Barone was upset and shaking. He was in pain from the 
bruising to his throat and he immediately went to Chas 
Chandler, the Supervisor, and reported the matter. He then 
saw a doctor in A&E. In short, his evidence was that he was 
the subject of an unprovoked attack. 

Mr Charles Chandler gave evidence. He said he was 
approached by Barone who claimed there had been an 
altercation between he and Bukur. Barone did not mention 
that he stabbed Bukur with his pen. Barone said Bukur had 
grabbed him around the neck and that he (Barone) had tried 
to kick and push his way free. Chandler asked Barone to go 
and have his tea break and then went to see Bukur. Bukur 
told him that there had been words between him and Barone, 
that he had clenched his fist and that Barone had invited him 
to 'have a go'. Chandler related Bukur had said to him that 
he told Barone that he was not worth it and the next thing 
he knew he was attacked with a pen. Chandler was quite 
concerned when he heard Bukur's version of what had 
happened. He decided to suspend both of the men and he 
rang the Manager—Orderly Services to tell him about the 
incident. 
The evidence of John Lingwood is important as he is the 
only person who witnessed the conflict. The information 
from Lingwood which was relied upon by SCGH is in 
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Exhibit W4. In order to contrast that information with the 
evidence given to the Commission, I incorporate in full the 
contents of Exhibit W4. 

"To Shift Coordinator C. Chandler. 
On Sunday 7th of March at about 6.15pm I entered the 
A & E Call Room and witness (sic) a conflict between 
G. Bukur & N. Barone. 
I saw N. Barone punching at B. Bukur's body and N. 
Barone being held off by G. Bukur. 

J. Lingwood" 
In his evidence before the Commission, however, Mr 

Lingwood told the Commission that he was near the triage 
area at about 6.00pm on the 7th of March 1993. He did not 
see anything of note until he got inside the Call Room, nor 
could he see anything from outside but he went in because 
he heard a bit of a noise as he was passing the triage desk. 
He entered the orderlies' Call Room and saw Bukur and 
Barone. His evidence was that Bukur was "just holding 
Nunzio back". They were saying 'something or other' and 
Barone was kicking Bukur. According to Lingwood, Barone 
was asking Bukur to let him go and Bukur had responded 
"As soon as you stop kicking at me I will." No one from 
the triage area had heard anything going on or mentioned 
it. 

Insofar as the precise observation is concerned, Lingwood 
said that Bukur was holding Barone with one hand on the 
wrist and the other on the chest or throat. He was just 
holding him back. In examination in chief, Lingwood said 
that Bukur's response to Barone's request to let him go was 
that he would "as soon as you stop kicking and punching 
at me". Lingwood recalled that Barone was lunging and 
punching at Bukur's body and throwing his legs around. He 
said he could clearly see where Bukur's hands were located. 
He did not notice anything in Barone's hand; specifically, 
he did not notice a pen. but the lights in the room were off 
although it was not dark. Lingwood did not say anything to 
the two men because he did not wish to become involved. 
He also recalled, under cross examination from Ms 
Digwood, who appeared for Barone, that Barone was not 
trying to get away from Bukur. Finally the struggle stopped 
and Barone left the room saying that he was going to the 
office to report what had happened. Bukur then showed him 
(Lingwood) cuts on his body and a broken pen. At no time 
did he see Bukur either hit or punch at Barone. Lingwood 
also gave evidence that at the request of Mr Chandler he had 
made a written report. However, at no time was he 
interviewed by any member of management. But he gave 
evidence that at the time he had felt disbelief that Guron 
Bukur had been stabbed with a pen. The Commission also 
heard evidence from Robert Stephen Ilott in support of 
Nunzio Barone. His evidence does not contribute a great 
deal and I do not need to recite it. However, I do need to 
give attention to the evidence of Christine Kirk because it 
is Ms Kirk who made the decision to terminate the services 
of both of the men involved in this matter. 

Ms Kirk told the Commission she was advised of the 
incident and given an overview of it. She was told that two 
members of staff had been suspended on full pay and that 
they had been asked to put in an explanation in writing. On 
the Wednesday following the incident, she had a group 
meeting with the Personnel Officer and the Manager— 
Orderly Services where the statements of Barone and Bukur 
were reviewed. During the course of that discussion it 
became clear to her that the incident had occurred. Ms Kirk 
felt it was extremely serious because it had taken place in 
"a very public area, right in the front of Accident and 
Emergency, by the doors". She told the Commission she 
had enormous concerns about this because the orderlies 
could have been required to assist an incoming ambulance. 
She could not stress enough how serious senior management 
viewed the incident. The discussion that the participants of 
the group meeting had was much directed to whether the 
incident had taken place. Given the statements of both men 
she was left in no doubt that it had. Ms Kirk had been given 
an overview of the performance of both men by the Area 
Manager. The conclusion was, at that stage, that there would 
be dismissal unless, during interview, the workers could 

provide extenuating circumstances. Ms Kirk related that in 
his interview Barone was accompanied by Mr Hardie. The 
interview was initiated by Rita Maguire who stated the 
reason for it. Those present were told that management 
representatives had read the statements. An opportunity was 
offered for either Mr Hardie or Barone to add to Barone's 
statement. Mr Hardie had read the statements and asked was 
there any point in commenting, to which Ms Maguire had 
indicated it was an opportunity to raise any further 
information or facts. But the opportunity to do so was not 
taken. The duration of the interview was 15 to 20 minutes. 

It was Ms Kirk's view that regardless of who was to 
blame for the incident it was viewed so seriously, that the 
question of who instigated it was secondary. She saw the 
actions of the men as exposing the orderly service in a 
detrimental light. The incident was in an emergency area and 
Ms Kirk said she would have been most concerned if an ill 
person had seen two men fighting. So the mere fact there 
was a fight was important to Ms Kirk. As to the allegation 
that a decision to dismiss had been taken prior to the 
interviews, Ms Kirk claimed that severance cheques were 
made up so that if no further information was produced by 
the employees it would save further embarrassment to them 
to pay them out straight away. Ms Kirk said that she had 
been told there was a long standing problem of aggression 
between the two staff members but she did not look at their 
personal histories; she focussed on the incident. She did not 
contemplate that one employee's case might be different to 
the other. Both statements were contradictory. The two of 
them had been seen fighting so there was no more to be 
established. Under cross examination Ms Kirk ventured the 
opinion that it was said the men were 'having a go'. Also 
that in respect of the decision to terminate, given the 
statements made, she would not have felt comfortable to 
blame one man more than the other. However she felt she 
did not lack information upon which to base a clear decision. 

Ms Kirk could not give direct evidence of the physical 
circumstances surrounding the incident. Most of the 
evidence she gave in that respect was hearsay. She thought, 
though, that the place where the incident occurred was very 
public. She thought that an observer outside the Call Room 
could see through the windows. Ms Kirk ventured the 
opinion that if someone was attacked they should throw 
themselves onto the floor and so avoid the violence. In cross 
examination by Mr Kelly, who appeared for Mr Bukur, she 
said she was sure that Ms Maguire did not indicate the men 
would be terminated before the actual announcement was 
made; that announcement was to be made by Ms Kirk. She 
had thought, though, when it was boiled down, that there 
was no just way one could make a judgement between two 
men's stories. In the end she was not prepared to make 
anything other than a value judgement that they were both 
involved in a fight. In short, she was not prepared to make 
a judgement about who was responsible for initiating it. 

The Commission heard evidence from Rita Maguire, the 
Personnel Officer, Patient Support Services at SCGH who, 
in effect, had administrative control over the dismissal 
process. She gave evidence how she initiated the collection 
of statements and the interviews of the two employees. She 
said that the key consideration was the serious nature of the 
event where two members of staff were involved in physical 
violence in a workplace, in a very open 'contentious area'. 
These factors were the basic indicators for SCGH of the 
seriousness of the affair. The role of each of the employees' 
employment history in the eventual decision was discussed 
by Ms Maguire. She was aware that Mr Bukur's previous 
history included warnings for aggressive behaviour. She was 
also aware of Barone's past history. Ms Maguire's evidence 
was that the histories were not influencing factors ultimately 
leading to the dismissal. 

Ms Maguire related her recollection of the interviews. 
Barone's interview was conducted by herself in company 
with Ms Christine Kirk, Mr Dusty Neate, Mr Gordon 
Mitchell, who was with Barone along with Mr Hardie, and 
Mr Barone's wife. The original version of Bukur's statement 
was passed to Barone. He said it was a pack of lies. Ms 
Maguire asked Stan Hardie if he had anything to add. He 
said there is no point. At that stage she handed over the 
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interview to Ms Christine Kirk who, in the absence of further 
information, proceeded with the dismissal. Ms Maguire 
gave very similar evidence concerning the interview with 
Mr Bukur. Except for Mr David Kelly in lieu of Mr Hardie, 
apparently the same persons were present. Mr Bukur was 
asked if there was anything he wished to add to the 
information presented in his statement. Mr Kelly responded 
on his behalf and declined to say any more. Mr Bukur said, 
though, he felt the situation was unfair because he had been 
stabbed by another member of staff. According to Ms 
Maguire, there was no further evidence forthcoming so she 
handed over to Christine Kirk who, in the absence of further 
information of extenuating circumstances, proceeded with 
the dismissal of Mr Bukur. Ms Maguire asserted that the 
interview took about 35 minutes. Mr Bukur was immedi- 
ately handed his cheque. 

In cross examination, Ms Maguire gave evidence con- 
cerning the physical layout of the Orderly Call Room. Her 
view was that it is an area which is open to the public. She 
also confirmed that previous conduct was not an influencing 
factor in the decision to dismiss. She said the preparation 
of the cheques prior to the events was part of hospital policy. 
Under cross examination by Mr Kelly, Ms Maguire said Mr 
Chandler's statement was very clear, as was that of Mr 
Lingwood, and that the statements of both Barone and Bukur 
had indicated an altercation had taken place. In respect to 
the matters which led to the development of the fight, Ms 
Maguire formed the conclusion that both of the men agreed 
there was verbal abuse and that continued into physical 
abuse. She did not know who started the fight. 

Ms Maguire was asked some questions by the Commis- 
sion. She was asked whether she had visited the site of the 
incident. She said that she did and she gave evidence as to 
what she saw there. She reiterated to the Commission that 
the decision to dismiss was taken because of the serious 
nature of the incident of the 7th of March 1993, not because 
of previous conduct. She reiterated that the decision was 
made on the statements of Lingwood and Chandler and on 
all the evidence presented. 

Evidence was also given by Mr David Kelly. He said that 
the whole of the procedure in the so-called investigation into 
Mr Bukur's dismissal took less than 10 to 15 minutes. 
Christine Kirk had dismissed Mr Bukur and then left the 
room. She said she had a prior appointment. Ms Maguire had 
offered Mr Bukur's file on the basis it might be interesting 
to him (Kelly) but she said that nothing in it was relevant 
to the decision. Mr Kelly gave evidence that the only line 
of sight for the public into the Call Room was through a 
small gap in the curtains. There were two large windows but 
those windows were covered with tint which makes them 
look normal from the inside but from the outside it was 
impossible to see through them. Even with the lights turned 
on, it made very little difference. 

I need to make findings on the evidence. It is true that both 
Bukur and Barone present different and conflicting stories. 
I will analyse those differences later but insofar as witness 
credibility is concerned, I had the opportunity to observe the 
demeanour and conduct of Nunzio Barone in the witness 
box. His approach to the giving of evidence gives me 
concern. I have come to the conclusion that he lacked the 
necessary candour which would enable one to say that he 
was a reliable witness. His story smacks of convenience and 
at the conclusion of his evidence I was uncomfortable about 
the probity of it. 

Guron Bukur gave evidence. He was unshaken in cross 
examination from Mr Scott Whish-Wilson, who appeared on 
behalf of SCGH. His story was consistent and logical. He 
admitted that over his period of service at SCGH he had 
difficulties with personal relationships. He was cross 
examined about matters of previous conduct even though, 
I might add, there is clear evidence from SCGH that it did 
not rely upon that previous conduct. But for the purpose of 
assessing his standing as a witness, his responses to those 
questions gave his evidence a stamp of credibility. I heard 
also from Mr Chandler, who is the Orderly Supervisor. He, 
in effect, related the steps that he had taken. They are very 
much along the lines set out in the statement he submitted 
to his superior, Mr Neate. I find his evidence to be clear and 

carefully presented. I heard also from Mr Stan Hardie. I have 
no reason to doubt the truthfulness of the evidence that he 
has presented to the Commission as he clearly and concisely 
related the events as they occurred. The Commission also 
heard from David Kelly. His evidence is clear. There are no 
internal conflicts with it. In particular, he related the 
physical layout of the Call Room which, I must say, exactly 
coincides with the Commission's impression of the physical 
layout as was disclosed in the inspections that the 
Commission made in company with the parties. 

Insofar as witness credibility is concerned, I also heard 
from Christine Kirk. I have no reason to doubt the sincerity 
of her evidence but I have considerable doubts about the 
evidentiary worth of much of it. She clearly relied on 
information of an hearsay basis, particularly concerning the 
physical layout of the Call Room area. She seemed to 
conduct very little of her own inquiry into the events and 
at the best, can be said to have relied upon superficial 
information presented to her. I therefore have doubts about 
the quality of her evidence. I have similar doubts, but they 
are more serious, concerning the evidence of Ms Maguire, 
particularly the way she related her impression of the 
physical layout of the location where the incident took place. 
The best that can be said about her impressions is she must 
have viewed the area in completely different conditions to 
those which were existing when the Commission inspected 
the area, about which inspections Mr Kelly gave evidence. 
The other difficulty with her evidence was that she 
continually referred to the policy of SCGH or her own policy 
and in doing so ignored giving direct answers to the 
questions posed to her. In short, she left the impression of 
evasiveness and the value of her evidence to the Commis- 
sion was diminished by this conduct. The Commission also 
heard from John Lingwood who was the only person who 
saw the incident. His evidence was clear, if a little laconic. 
He precisely described to the Commission what occurred 
and it must be said that his verbal evidence is far more 
informative than the written statement that he supplied the 
employer. 

My conclusions on the evidence are that where the 
evidence of Bukur and Barone conflict, I favour and accept 
the evidence of Bukur. Where the evidence of Mr Kelly and 
Ms Maguire conflict, I prefer the evidence of Mr Kelly. The 
evidence of Lingwood corroborates the evidence of Bukur 
and I accept Lingwood's evidence as evidence of a person 
of truth. 

I now need to consider the law to be applied. The 
substratum of case law that has developed in this Commis- 
sion on the subject of fighting in the workplace is well 
established. The first relevant case is the Amalgamated 
Metal Workers Union of Western Australia v. Leighton 
Contractors Pty Ltd (1976) 56 WAIG 1849. Following, there 
were a series of cases through until Cioccarelli's Case (see 
John Peter Cioccarelli v. Hamersley Iron (1983) 63 WAIG 
1105). During that case Commissioner Fielding summarised 
the previous cases and added some important dicta. Acosta's 
Case, of course, is a seminal case in the area (Robe River 
Iron Associates v. The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers (1987) 67 
WAIG 320). I can best summarise the law to be applied in 
the following way. An appropriate starting point is 
conveniently found in the writing of Fleming: Law of Torts 
(7th ed) 481 et seq where the learned author writes that it 
is well settled that an employer, besides being vicariously 
liable for casual negligence of servants towards one another, 
has an overriding managerial responsibility to safeguard 
them from unreasonable risks in regard to the fundamental 
conditions of employment. This standard of care has been 
referred to by the learned authors in Macken McCarry & 
Sappideen: The Law of Employment (3rd ed) 111 et seq. It 
is noted therein that there is an increasing stringency of 
standard of care and a failure to meet the standard of care 
imposed by common law may not only expose the employer 
to risk of a damages action for a breach of contract or 
negligence but also provide evidence of a breach by the 
employer of some duty imposed by a statute. The Full Bench 
has observed in Australian Workers' Union, WA Branch, 
Industrial Union of Workers and Others v. Robe River Iron 
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Associates (1987) 67 WAIG 1329 (Eley's Case) that 
managers carry onerous responsibilities concerning a com- 
pany's obligations to protect an employee from interference 
to his employment through physical risk or threats. There 
is an emphasis, as I understand the dicta, of a duty of care 
which is to be exercised by a manager who is responsible 
for the safety of the company's employees. 

As I have mentioned previously, an important writing in 
this jurisdiction is that of Fielding C in Cioccarelli's Case 
(op cit) where the learned Commissioner pointed to the fact 
that the Commission has consistently endorsed the action of 
employers who dismiss employees for assaulting others in 
or about the workplace, whether in working hours or not. 
These matters have also been examined in Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers v. AMC Mineral Sands (1990) 70 WAIG 2472 
where some important conditions were put upon what would 
appear to be the immutability of the proposition that if a 
fight occurs, the participants have, in effect, dismissed 
themselves. This last had seemed to be the rule in some of 
the cases decided prior to Cioccarelli's Case (op cit). In that 
Decision the Commission observed: 

"The Commission has a duty, though, under Section 
26 of the Act to decide matters in the best interests of 
the parties involved and to give decisions in accordance 
with equity, good conscience and the substantial merits 
of the case. It is the application of the commands in that 
section which, in my respectful view, led Fielding C 
in the case in Australian Workers' Union v. Co- 
operative Bulk Handling Limited (1964) (sic) 64 
WAIG 1355 to comment that the question of fighting 
on the job is not as immutable as appears to be 
suggested in writing by Collier C in the Federated 
Engine Drivers v. Hamersley Iron (1982 62 WAIG 
1042) where the thrust of his decision seems to be that 
whenever there is a fight there would be dismissals 
involved. While that case in not at odds with the 
writings of Fielding C nevertheless I respectfully adopt 
the view of Fielding C when he wrote in Cioccarelli's 
Case (supra)— 

However if one or any other number of perpetra- 
tors can show they were innocent victims then, of 
course, it is an injustice to inflict upon them the 
ultimate sanction of summary dismissal because 
they had the misfortune to be dealt with improp- 
erly by a fellow work mate." 

That is sufficient scan of the case law for the purposes of 
these Reasons but it must be made clear, and I emphasise 
it, that if there was once an understanding that the law was 
if anyone was involved in a fight then all the participants 
in the fight should be dismissed, then that impression, since 
Cioccarelli's Case (op cit), is not the law. In the appeal from 
the decision of the Commission in The Constmction, 
Mining, and Energy Workers' Union of Australia, Western 
Australian Branch v. Robe River Iron Associates (1992) 72 
WAIG 1630 (Costello's Case), the Full Bench, in Robe 
River Iron Associates v. The Construction, Mining and 
Energy Workers' Union of Australia, Western Australian 
Branch in Appeal No. 850 of 1992 of the 11th of December 
1992 (1993) 73 WAIG 31, found that the Commission in 
Costello's Case had, by reinstating Costello who had been 
involved in a physical conflict with a workmate, applied the 
proper principles for determination of the application and 
those principles are those which have been set out above. 

My analysis and findings on these matters are as follows. 
Orderly Bukur became involved in a verbal exchange with 
Orderly Barone; that exchange arising from Bukur asking 
Barone whether he could read the Orderly Job Sheet. Bukur 
could well have clenched his fist. He was invited by Barone 
to have a go at him, in other words to fight him. Bukur 
declined but Barone, by this time, had risen from a chair on 
which he was sitting and was standing close to Bukur. On 
the evidence of Mr Chandler, Barone was prone to standing 
extremely close to people when he spoke to them. I conclude 
that Barone started a physical altercation with Bukur. He 
inflicted a number of puncture stab wounds upon him by 
using a pen. The evidence of Bukur is corroborated by 
Orderly Lingwood who was the only person to observe the 

incident. His evidence supports Bukur's version of events; 
that he tried to restrain Barone by holding on to his two 
forearms. When Barone tried to knee Bukur in the groin, he 
turned his body to the right and grabbed Barone with one 
hand around his throat or neck. I reject Barone's evidence 
that he was held for approximately five minutes in this 
position. The medical evidence does not support the 
allegation and the reality is that Bukur is a far larger man 
physically than Barone; he is younger and has the 
appearance of being far more physically strong than Barone. 
TTie fact of the matter is that it appears, from the 
Commission's observation of their relevant physical charac- 
teristics, that Bukur would have been able to physically 
handle Barone without much difficulty at all and this 
supports the proposition that he did not take part as a 
participant in the fracas. I find on the balance of probabilities 
that there was not a fight; there was, in fact, an assault upon 
Bukur by Barone and that the reaction by Bukur in response 
was not disproportionate to the provocation of the assault. 

I also find that the incident took place out of the view of 
the public. I reject the evidence of Ms Maguire and the 
submissions of Mr Whish-Wilson that the site of the incident 
can be observed from the public areas. Clearly, on the 
evidence of Mr Kelly, and from the Commission's own 
inspections, the activities of the men could not be viewed 
from outside of the room. It is open to conclude that there 
was insufficient investigation of this aspect of the incident 
by those who made the decision to terminate the services of 
the two men involved. Ms Kirk, who made the decision to 
terminate, gave hearsay evidence about the physical location 
of the fight and she admitted she had not inspected the site. 
Ms Maguire said she had inspected the site but I reject her 
evidence in favour of the evidence of Mr Kelly and the 
inspections of the Commission itself. 

It is also open to find that the investigation of these 
matters by the persons who made the decision to terminate 
was superficial. The evidence was indicative of a conclusion 
being formed that a fight had taken place, wrongly as it turns 
out, and that the only solution for that was that both persons 
be dismissed. Any reasonable investigation by competent 
persons would have disclosed, by interview of the only 
person who witnessed the incident, that is Mr Lingwood, 
that the men had not been visible from a public area and that, 
in particular, Barone was the aggressor in the situation and 
Bukur merely defended himself. It is difficult to comprehend 
that there was no interview of the persons immediately 
involved, including Mr Chandler, by those charged with 
making a decision with such important repercussions for the 
persons involved. It is also open to find that even though it 
was within its knowledge SCGH did not use the workers' 
previous record when making the decision to terminate; it 
relied on the one incident alone. However, SCGH did, in 
these proceedings, attempt to put before the Commission the 
employees' previous record but for the purposes of these 
Reasons, it must be concluded that although the record of 
Bukur, in particular, is not good it was not relied upon at 
the time of the dismissal. Ms Maguire's evidence in this 
respect is strong and contradicts the evidence of Ms Kirk 
who says she was given an overview of the past history of 
the workers but it seems there is no clarity as to what that 
overview was. She did mention that there had been some 
ongoing difficulty between the two men however, it is clear, 
and I so find, that their relationship was not a factor although 
it is a fact which is supportive of the finding of the 
Commission that Barone's verbalisation of his attitude to 
Bukur and the job sheet would not be unusual for him. 

If a proper investigation had been made of this incident 
by SCGH, it would have found that Bukur had been the 
subject of an assault by Barone. If, then, it had applied the 
law as described above, it would have reached the 
conclusion that Barone should have been dismissed and 
Bukur should not. In the event, SCGH dismissed both men 
and in doing so failed in its' responsibility to properly 
conduct an investigation to ascertain the true facts. In doing 
so, it has effected a termination upon Bukur which is 
industrially unfair. It stumbled upon, as it were, the correct 
conclusion in respect to Barone. For these reasons it is the 
decision of the Commission that the dismissal of Bukur was 
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industrially unfair and it will order his reinstatement. 
Application CR 119 of 1993 will be concluded by an Order 
of dismissal. Application No. CR 116 of 1993 will be 
concluded by an Order for reinstatement of Guron Bukur. 
The Order will provide that SCGH offer Guron Bukur a 
contract of employment within seven days of the date of the 
Order; such contract shall be deemed to be continuous with 
the contract of employment which was terminated on or 
about the 10th of March 1993. SCGH will be required to pay 
compensation in the form of wages lost between that date 
and the date of commencement of a new contract of 
employment consistent with the Order of the Commission. 

Appearances: Ms K. Digwood appeared on behalf of the 
Applicant in Application No. CR 119 of 1993. 

Mr DJ. Kelly appeared on behalf of the Application in 
Application No. CR 116 of 1993. 

Mr S. Whish-Wilson appeared on behalf of Sir Charles 
Gairdner Hospital. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

Sir Charles Gairdner Hospital 
No. CR 116 of 1993. 

COMMISSIONER J.F. GREGOR. 
7 July 1993. 

Declaration and Order. 
HAVING heard Mr D. Kelly on behalf of the Applicant and 
Mr S. Whish-Wilson on behalf of Sir Charles Gairdner 
Hospital, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby declares 
and orders— 

(1) That on the 10th of March 1993 Guron Bukur was 
unfairly dismissed from his employment at Sir 
Charles Gairdner Hospital. 

(2) That Sir Charles Gairdner Hospital shall offer a 
contract of employment to Guron Bukur within 
seven days of the date hereof. 

(3) That the contract of employment offered shall be 
on no less favourable terms than those under the 
contract of employment terminated on the 10th of 
March 1993. 

(4) That the contract of employment offered to Guron 
Bukur pursuant to order (2) hereof shall be 
deemed to be continuous with the contract of 
employment terminated on the 10th of March 
1993. Provided that if any accrued entitlements 
have been exhausted by payment on termination 
that Guron Bukur shall have the option of 
restoring the entitlements by refunding the pay- 
ment to Sir Charles Gairdner Hospital. 

(5) That Sir Charles Gairdner Hospital shall pay to 
Guron Bukur the sum of $5,090.73 as compensa- 
tion for loss of wages between the date of 
termination and the date of his reinstatement. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Sir Charles Gairdner Hospital. 
No. CR 119 of 1993. 

COMMISSIONER J.F. GREGOR. 
2 July 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 18th of March 1993 the 
Federated Miscellaneous Workers' Union of Australia, 
Western Australian Branch (FMWU) made application for 
a conference pursuant to Section 44 of the Industrial 
Relations Act 1979 (the Act). The purpose of the application 
was to seek redress for the alleged unfair dismissal of 
Nunzio Barone by Sir Charles Gairdner Hospital (SCGH). 
The dispute was not settled at the conference and was 
referred for hearing and determination under Section 44(9) 
of the Act. 

The matter was heard conjointly with Application No. CR 
116 of 1993. Reasons for Decision in that matter have been 
issued and are hereby incorporated and are to be read as 
Reasons for Decision in this matter. 

For the reasons that are set out in the Decision in CR 116 
of 1993 the Commission concludes that Nunzio Barone has 
not been unfairly dismissed. The application for Orders for 
his reinstatement have not been made out. Therefore this 
matter will be concluded by an Order of dismissal. 

Appearances: Ms K. Digwood appeared on behalf of the 
Applicant in Application No. CR 119 of 1993. 

Mr D.J. Kelly appeared on behalf of the Application in 
Application No. CR 116 of 1993. 

Mr S. Whish-Wilson appeared on behalf of Sir Charles 
Gairdner Hospital. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Sir Charles Gairdner Hospital. 
No. CR 119 of 1993. 

COMMISSIONER J.F. GREGOR. 
2 July 1993. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Mr S. Whish-Wilson on behalf of Sir Charles Gairdner 
Hospital, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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Australian Nursing 
Federation 

Australian Workers' Union 

Australian Workers' Union 

Australian Workers' Union 

Australian Workers' Union 

Australian Workers' Union 

Builders' Labourers' 
Federated Union 

Builders' Labourers' 
Federated Union 

Builders" Labourers' 
Federated Union 

Builders' Labourers' 
Federated Union 

Builders' Labourers' 
Federation and Another 

Builders' Labourers' 
Federation and Another 

Builders' Labourers' 
Federation and Another 

Builders' Labourers' 
Federation and Another 

Building Trades Association 

Building Trades Association 

Building Trades Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 

Kimberley Aboriginal 
Medical Service Council 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union and Others 

Dampier Salt (Operations) 
Pty Ltd 

Leighton Contractors 

Number— 
Commissioner 

C236/1993 
—Gregor C. 
C223/1993 
—Gregor C. 

C239/1993 
—Gregor C. 
C143/1993 
—Gregor C. 

03/06/93 Grievance Procedure Concluded 

N/A Union Membership Concluded 

28/05/93 

14/04/93 

Duties of 
Servicepersons 

Dismissal 

Concluded 

Concluded 

Lime Industries Pty Ltd C120/1993 23/03/93 Work bans Concluded 
—Beech C. 

Solo North Perth C202/1993 18/05/93 Dismissal Concluded 
—Halliwell S.C. 

Air Installation Services C251/1993 02/06/93 Re-Employment Referred 
—Halliwell S.C. 03/06/93 

Andreco Hurll C221/1993 N/A Details of Concluded 
—Halliwell S.C. Termination 

Payment 
Leighton Contractors Pty C270/1993 14/06/93 Lifting of Work Concluded 

Ltd —Halliwell S.C. Bans 
R.A. King Concrete C279/1993 22/06/93 Status of Employees Concluded 

Contractors —Halliwell S.C. 
Air Installation Services C118/1993 22/03/93 Underpayments, Concluded 

—Beech C. Shop stewards 
meeting. 
Retrenchments 

Air Installation Services C174/1993 22/04/93 Dismissal of shop Concluded 
—Beech C. steward 

JM Best & Son Holdings Pty C98/1993 08/03/93 Work bans Concluded 
Ltd —Beech C. 

Multiplex Constructions C176/1993 21/04/93 Ban on overtime Concluded 
Pty Ltd —Beech C. 

Building Management C61/1993 18/02/93 Performance of work Concluded 
Authority —Beech C. 

Grand International C105/1993 12/03/93 Entitlements for Concluded 
—Beech C. sub-contractors 

Spadaccini Brothers C179/1993 N/A Time & Wages Withdrawn 
—Beech C. Records 

The Commissioner, Public PSA C16/1993 21/06/93 Denial of Withdrawn 
Service Commission —Negus C. permanent 

employment 
The Commissioner, Public PSA C30/1993 2X106/93 Dispute concerning Concluded 

Service Commission —Negus C. Promotion Appeal 
Board 

Public Service Commission PSA C14/1993 N/A Advertised Vacancy Withdrawn 
—Negus C. 

Public Service Commission PSA C13/1993 24/03/93 Outstanding moneys Referred 
—Negus C. and documents on 

Personal File 
Concept Contract Interiors C149/1993 05/04/93 Seniority and Concluded 

—Beech C. Tferms of 
Employment 

Condessa Holding Pty Ltd C281/1993 23/06/93 Refusal to work on Concluded 
—Halliwell S.C. site 

Fletcher Constructions QV1 C164/1993 19/04/93 Employment of shop Concluded 
Building —Beech C. steward 

Multiplex Constructions C180/1993 23/04/93 Protest meeting Concluded 
Pty Ltd —Beech C. 

Rocla Quarry Products C246/1993 N/A Union Membership Concluded 
—Gregor C. 

Ross Atkin Mining C8/1993 N/A Access to records Concluded 
—Gregor C. 
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Parties 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and Woodworkers 
Union 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Forest Products, 
Furnishing and Allied 
Industries Industrial Union 

Forest Products, 
Furnishings and Allied 
Industries Industrial Union 

Hospital Salaried Officers' 
Association 

Hospital Salaried 
Officers' Association 

Liquor and Allied 
Industries Employees' Union 

Meat Industry Employees' 
Union 

Meat Industry Employees' 
Union 

Meat Industry Employees' 
Union 

Meat Industry Employees' 
Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Miscellaneous Workers' 
Union 

Miscellaneous Workers' 
Union 

Miscellaneous Workers' 
Union 

Miscellaneous Workers' 
Union 

Miscellaneous Workers' 
Union 

Miscellaneous Workers' 
Union 

The Royal Agricultural 
Society 

Thiess Contractors Pty Ltd 

Ross Atkins Mining 

Transfield Electrical 
(Chei Australia P/L) 

Jason Industries 

Bunnings Forest Products 

The Minister for Health 

Chief Executive Officer, 
Sir Charles Gairdner 
Hospital 

Kelmscott Senior High 
School Board (Inc) 

Derby Meat Processing Co 

Reg Russell and Sons Pty 
Ltd (Tammin Abattoirs 
Division) 

Watsons Food (WA) 

Western Australian Meat 
Commission 

Sapeng Liquid Gas 

Total Fluid Power Australia 

Bauiderstone Homibrook 
Engineering Pty Ltd 

BHP Iron Ore Pty Ltd 

Davy Minenco Joint Venture 

Robe River Iron Associates 

Robe River Iron Associates 

Sapeng Liquid Gas 

Station Motors 

Thiess Contractors Pty Ltd 

Timcast Pty Ltd 

Authority for 
Intellectually Handicapped 
Persons and Others 

Authority for 
Intellectually Handicapped 
Persons and Others 

Board of Management, 
Murray District Hospital 

Board of Management, 
Osbome Park Hospital 

Board of Management, Port 
Hedland Hospital 

Board of Management, 
Rowethorpe Nursing Home 

Number— Date Matter Result 
Commissioner 

C748/1992 14/01/93 Warning letters Concluded 
—Beech C. 

C104/1993 16/04/93 Site allowance Referred 
—Beech C. 

Cll/1993 N/A Time and wages Withdrawn 
—Gregor C. records 

C137/1993 29/03/93 Strike action Concluded 
—Halliwell S.C. 

C136/1993 07/04/93 Dismissal Concluded 
—Beech C. 

C110/1993 31/03/93 Travelling payment Concluded 
—Beech C. for fallers 

C594/1992 21/10/92 Restructuring of Concluded 
—Negus C. 16/12/92 Senior Management 

04/02/93 Positions 
PSA C28/1992 N/A Denial of Concluded 
—Negus C. permanent 

employment 
C245/1993 02/06/93 Reduction in Wages Concluded 
—Halliwell S.C. of Canteen Staff 
C273/1993 16/06/93 Job Offer as Concluded 
—Halliwell S.C. Trimmer in Boning 

Room 
C208/1993 11/05/93 Contracts Concluded 
—Halliwell S.C. 

C256/1993 Alleged Concluded 
—Halliwell S.C. Discrimination 
C165/1993 20/04/93 Implementation of Concluded 
—Halliwell S.C. 22/04/93 a Risk Management 

Policy 
C277/1993 17/06/93 Lost Time Concluded 
—George C. 
C213/1993 20/05/93 Entitlements Concluded 
—George C. 
C230/1993 26/05/93 Conditions of Concluded 
—Gregor C. Employment 
C141/1993 10/06/93 Written Reprimand Concluded 
—Gregor C. 
C200/1993 04/05/93 Industrial action Referred 
—George C. 
C130/1993 29/03/93 Dismissal Concluded 
—Gregor C. 
C52/1993 09/02/93 Alleged Concluded 
—Gregor C. victimisation 
C217/1993 14/05/93 Payment of Award Concluded 
—George C. Benefits 
C182/1993 11/05/93 Dismissal Concluded 
—George C. 
C148/1993 16/04/93 Site allowance Referred 
—Beech C. 
C157/1993 21/04/93 Reinstatement Concluded 
—Halliwell S.C. 
C335/1992 09/06/92 Employment Concluded 
—Gregor C. 2X101/92 Conditions 

08/10/92 
C335/1992 09/06/92 Employment Concluded 
—Gregor C. 27/05/93 Conditions 

C132/1993 08/04/93 Payment of Wages Concluded 
—Gregor C. 
C131/1993 31/03/93 Dismissal Concluded 
—Gregor C. 
C139/1993 19/04/93 Alleged Harassment Concluded 
—Gregor C. 13/05/93 and intimidation 

18/05/93 
C2Q4/1993 17/05/93 Alleged unfair Concluded 
—Gregor C. treatment 
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Number— 
Commissioner 

Miscellaneous Workers' Board of Management, Royal C122/1993 N/A Transfer to safe Concluded 
Union Perth Hospital —Gregor C. position 

Miscellaneous Workers' Cocos Islands Co-operative C510/1992 N/A Redundancy Payments Concluded 
Union Society Pty Ltd —Halliwell S.C. 

Miscellaneous Workers' CSBP & Farmers Limited C243/1993 1/06/93 Reinstatement Referred 
Union —Halliwell S.C. 

Miscellaneous Workers' Hospital Laundty and Linen C133/1993 08/04/93 Redundancy Payment Concluded 
Union Service —Gregor C. 

Miscellaneous Workers' P R J Building Management C198/1993 03/05/93 Reinstatement Concluded 
Union Pty Ltd —Halliwell S.C. 

Miscellaneous Workers' Royal Perth Hospital C249/1993 31/05/92 Loss of jobs Concluded 
Union —Gregor C. 

Miscellaneous Workers' Royal Perth Hospital C210/1993 04/06/93 Dismissal Concluded 
Union —Gregor C. 

Miscellaneous Workers' Sir Charles Gairdner C116/1993 25/03/93 Dismissal Referred 
Union Hospital —Gregor C. 

Miscellaneous Workers' Sir Charles Gairdner C119/1993 25/03/93 Dismissal Referred 
Union Hospital —Gregor C. 

Miscellaneous Workers' Town of Kwinana C50/1993 19/02/93 Reinstatement Concluded 
Union —Beech C. 

Operative Painters' and L & D Engineering C170/1993 21/04/93 Dismissal Concluded 
Decorators' Union —Halliwell S.C. 

Plumbers and Gasfitters Hon Minister for Health C215/1993 17/05/93 Reallocation of Concluded 
Employees' Union —George C. Work Duties 

Printing and Kindred Community Newspapers C354/1992 10/01/92 Redundancy Concluded 
Industries Union Group —Negus C. Agreement 

Transport Workers Union BHP Iron Ore Ltd C178/1993 18/05/93 Redundancy Payment Concluded 
—Gregor C. 

Transport Workers' Union BHP Transport C93/1993 03/03/93 Work Bans Concluded 
—Halliwell S.C. 15/03/93 

19/03/93 
Transport Workers' Union BHP Transport C93/1993 03/03/93 Work Bans Concluded 

—Halliwell S.C. 19/05/93 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Minister for Education. 

No. 1445 of 1992. 

Child Care Workers (Education Department) Award 
No. A20 of 1984. 

COMMISSIONER J.A. NEGUS. 
22 June 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. 1445 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the 
following: 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

3. Area 
4. Scope 
5. Tferm 
6. Hours 
7. Holidays 
8. Annual Leave Loading 
9. Sick Leave 

10. Contract of Service 
11. Part-Time Employees 
12. Long Service Leave 
13. Conditions and Allowances 
14. Salaries 
15. Rest Pauses and Meal Break 
16. Definitions 

Schedule A—Parties to the Award 
Schedule B—^Respondent 

2. Delete instruction No. 2 and replace with the 
following: 

2. Clause 10.—Contract of Service: Immediate 
following subclause (2) insert the following 
new subclause: 
(3) An employer may direct an employee to 

carry out such duties as are within the 
limits of the employees skill, compe- 
tence and training, including work 
which is incidental or peripheral to the 
employee's main tasks or functions. 

3. Delete instruction No. 5 and replace with the 
following: 

5. Clause 16.—Bereavement Leave 
Clause 17.—District Allowances 
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Clause 19.—Parental Leave 
Clause 20.—Deduction of Union Subscrip- 
tions 
Clause 21.—Trade Union Training Leave 
Clause 22.—Leave to Attend Union Business 

Delete all these clauses. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 
Editor's Note: Order No. 1445 of 1992 published (73 

WA1G 1542). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Community Service and 
Others. 

No. 1444 of 1992. 
Childrens Services (Government) Award 1989 

No. A29 of 1985 & PSA A29A of 1985. 
COMMISSIONER J.A. NEGUS. 

22 June 1993. 
Correcting Order. 

WHEREAS an error occurred in Order No. 1444 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the 
following: 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours of Work 
8. Part Time and Casual Employees 
9. Meal Breaks 

10. Overtime 
11. Public Holidays 
12. Annual Leave 
13. Sick Leave 
14. Long Service Leave 
15. Conditions and Allowances 
16. Salaries and Wages 
17. College Vacation Periods 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Delete Instruction No. 3 and replace with the following: 
3. Clause 6.—Contract of Service: Immediately 

following subclause (6) insert the following 
new subclause: 
(7) An employer may direct an employee to 

carry out such duties as are within the 
limits of the employees skill, compe- 
tence and training, including work 
which is incidental or peripheral to the 
employee's main tasks or functions. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1444 of 1992 published (73 

WAIG 1542). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Perth Market Authority. 
No. 1441 of 1992. 

Cleaners and Caretakers (Metropolitan Market Trust) 
Agreement, 1967 

No. AG 9 of 1967. 
COMMISSIONER J.A. NEGUS. 

22 June 1993. 
Correcting Order. 

WHEREAS an error occurred in Order No. 1441 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the 
following: 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Term 
4. Scope 
5. Definitions 
6. Hours 
7. Rates of Pay 
8. Overtime 
9. Shift and Weekend Work 

10. Meal Hours 
11. Public Holidays 
12. Annual Leave 
13. Conditions and Allowances 
14. Rosters 
15. Part Time Workers 
16. Long Service Leave 
17. Sick Leave 
18. General Conditions 
19. Protective Clothing 
20. Uniforms 
21. Contract of Service 
22. Higher Duties 
23. No Reduction 
24. Change Room 
25. Board of Reference 

Schedule A—Parties to the Award 
2. Delete instruction No. 6A and replace with the 

following: 
A. Delete subclauses (2) and (3) and insert in 

lieu thereof the following: 
(2) Any worker who is required to clean 

windows when it is necessary to go 
wholly outside the windows, or climb 
around an outside column to do such 
cleaning shall, if such cleaning and 
climbing is at a height of more than 3 
metres from the ground or verandah, be 
paid an allowance of five cents extra for 
each such window, unless the outside 
window or column ledge is more than 
50 cm wide. Provided that nothing in 
this subclause shall apply to cleaning 
from a ladder resting on the ground. 
Provided further, that no payment under 
this clause shall be due in cases where 
safety appliances are provided. Where 
such appliances are provided, the 
worker must use same. 

(3) Where cleaning is done from a ladder 
and any portion of the window to be 
cleaned exceeds in height 7.5 metres 
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from the ground, the worker shall be 
paid five cents per window extra for 
each window so cleaned. Provided that 
this clause shall not apply where such 
cleaning work is done from the interior 
of a building at a height not greater than 
7.5 metres from the floor. Provided 
further, that this clause shall not apply 
when an efficient safety device is 
provided. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 
Editor's Note: Order No. 1441 of 1992 published (73 

WAIG 1542). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

The Honourable Minister for Community Welfare. 

No. 1440 of 1992. 

Community Welfare Department Hostels Award 1983 
No. A 27 of 1981. 

COMMISSIONER J.A. NEGUS. 

24 June 1993. 

Editor's Note: Reasons for Decision and Order published 
(73 WAIG 231) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Coal Miners' Industrial Union of Workers of Western 

Australia, Collie 
No 802 of 1992. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

24 December 1992. 
Corrected Order. 

This matter having come on for hearing before the Full 
Bench on the 31st day of August 1992 and having heard Mr 
D H Schapper (of Counsel) on behalf of the applicant, and 
there being no other party desiring to be heard in respect of 
this application, and the Full Bench having given reasons for 
its decision on the 24th day of December 1992, it is this day, 
the 24th day of December 1992. ordered and declared as 
follows:— 

(1) That the name "The Construction, Forestry, 
Mining and Energy Union, UMW Division, 
Western Australian District Branch" be and is 
hereby substituted for the name "The Western 
Australia District Branch of the Mining Division 
of the Construction, Forestry. Mining and Energy 
Union" wherever it appears in the application 
herein and in annexures 2,3 and 4 thereto, and the 
said application be and is hereby amended 
accordingly. 

(2) That the rules of the said applicant. The Coal 
Miners' Industrial Union of Workers of Western 
Australia, Collie, relating to the qualification for 
membership of the abovenamed applicant organ- 
isation and prescribing the offices which shall 
exist within the Branch are deemed for the 
purposes of s.71 of the Industrial Relations Act 
1979 (as amended) to be the same as the rules of 
its Counterpart Federal Body, "The Construction, 
Forestry, Mining and Energy Union, UMW 
Division, Western Australian District Branch". 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 

Correcting Order. 

WHEREAS an error occurred in Order No. 1440 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 
following: 

and replace with the 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu the following: 

2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Hours 
7. Rosters 
8. Overtime 
9. Annual Leave 

10. Public Holidays 
11. Long Service Leave 
12. Sick Leave 
13. Conditions and Allowances 
14. Contract of Service 
15. Weekend Work 
16. Mixed Functions 
17. Casual Workers 
18. Special Rates and Provisions 
19. Junior Worker's Certificate 
20. Part-Time Workers 
21. Wages 

Schedule A—Parties to the Award 
Schedule B—Respondent 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1440 of 1992 published (73 

WAIG 1542). 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Country High School Hostels Authority. 

No. 1439 of 1992. 

Country High School Hostels Award, 1979 
No. R 7A of 1979. 

COMMISSIONER J.A. NEGUS. 

24 June 1993. 
Correcting Order. 

WHEREAS an error occurred in Order No. 1439 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 
following: 

and replace with the 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu thereof the following: 

2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Hours 
7. Contract of Service 
8. Rosters 
9. Overtime 

10. Public Holidays 
11. Long Service Leave 
12. Sick Leave 
13. Conditions and Allowances 
14. Annual Leave 
15. Weekend Work 
16. Mixed Functions 
17. Laundry and Uniforms 
18. Casual Employees 
19. Shift Work 
20. Meal Money 
21. Special Rates and Provisions 
22. Under Rate Employees 
23. Part-Time Employees 
24. Wages 

Schedule A—Parties to the Award 
Schedule B—Respondent 
Schedule C—Liberty to Apply 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1439 of 1992 published 

(73WAIG 1542). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Library Board of Western Australia and Others 
No. 553 of 1993. 

Cultural Centre Award 1987 
No. A 28 of 1988. 

CHIEF COMMISSIONER W.S. COLEMAN. 
29 June 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. 553 of 1993 
issued on 30 April 1993 varying the above award, the 
following correction is made. 

Instruction 2 of the Schedule is deleted and replaced as 
follows: 

2. Clause 32.—Award Modernisation: Immediately fol- 
lowing this clause insert the following: 

Schedule A—Parties to the Award 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
Editor's Note: Order No. 553 of 1993 published (73 

WAIG 1651). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Albany Regional Hospital and Others. 
No. 1438 of 1992. 

Enrolled Nurses and Nursing Assistants (Government) 
Award 

No. R 7 of 1978. 
COMMISSIONER J.A. NEGUS. 

23 June 1993. 
Correcting Order. 

WHEREAS an error occurred in Order No. 1438 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the 
following: 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu the following: 

2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Tferm 
5. Area 
6. Definitions 
7. Hours 
8. Overtime 
9. Standby 

10. Annual Leave 
11. Public Holidays 
12. Long Service Leave 
13. Conditions and Allowances 
14. Sick Leave 
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15. Disputes Settlement Procedure 
16. Contract of Service 
17. Transfer 
18. Engagement 
19. Laundry and Uniforms 
20. Rosters 
21. Board and Lodging 
22. Emergencies 
23. Casual Employees 
24. Shift Work 
25. Part-Time Employees 
26. Wages 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Memorandum of Agree- 
ment 

2. Delete instruction No. 16 and replace with the 
following: 
16. Clause 28.—Shift Work: Delete the number 

and title and subclauses (1), (2), (3) and (4) 
and insert in lieu thereof the following: 

24.—Shift Work. 
(1) (a) Subject to subclause (2) of this 

clause where on any day an em- 
ployee commences his/her ordinary 
hours of work before 4.00 a.m. or 
after 12 noon, he/she shall be paid 
a loading of $ 1.55 per hour or pro 
rata for part thereof in addition to 
his/her ordinary rate of wage. 

(b) The provisions of paragraph (a) of 
this subclause do not apply to an 
employee who on any day com- 
mences his/her ordinary hours of 
work after 12.00 noon and com- 
pletes those hours before 6.00 p.m. 
on that day. Provided that employ- 
ees in receipt of shift allowance shall 
not have that allowance decreased 
by the operation of this subclause. 

(c) Where an employee works a bro- 
ken shift each portion of that shift 
shall be considered a separate shift 
for the purpose of this clause. 
Provided that a shift broken by a 
meal break of one hour or less shall 
not constitute a broken shift. 

(2) (a) A loading of $2.32 per hour or pro 
rata for part thereof shall be paid 
to an employee in addition to 
his/her ordinary rate of wage for 
time worked on permanent after- 
noon or night shift. 

(b) For the purpose of this subclause 
an employee shall be deemed to 
have teen working permanent af- 
ternoon or night shift where such 
employee works that shift as part 
of a non-rotating roster. 

(3) Subject to the provisions of subclause 
(5) of this clause work performed during 
ordinary hours on the weekend shall in 
addition to the ordinary rate of wage 
attract a loading as follows: 
(a) Saturday—$6.17 per hour or pro 

rata for part thereof; 
(b) Sunday—$ 12.34 per hour or pro 

rata for part thereof. 
(c) The rates prescribed in this sub- 

clause shall be in substitution for 
and not cumulative on the rates 
prescribed in subclauses (1) and (2) 
of this clause. 

(4) An employee who regularly performs 
shift or weekend work shall be paid 
Accrued Day(s) Off including shift or 

weekend penalties, when those days are 
taken as leave at the rate which applied 
when they were accumulated. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1438 of 1992 published (73 

WAIG 1542). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Premier of Western Australia, and Others. 
No. 1437 of 1992. 

Gardners (Government) 1986 Award No. 16 of 1983 
No. A16 of 1983. 

COMMISSIONER J.A. NEGUS. 
23 June 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. 1437 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the following: 
1. Clause 2.—Arrangement: Delete this clause 

and insert in lieu the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Rostered Day Off (38 Hour Week) 
9. Meal Times and Breaks 

10. Public Holidays 
11. Conditions and Allowances 
12. Overtime 
13. Annual Leave 
14. Sick Leave 
15. Long Service Leave 
16. First Aid—Kits and Attendants 
17. Sanitary Facilities and Shelter Sheds 
18. Uniforms and Protective Clothing 
19. Rights and Privileges 
20. Transportation of Employees 
21. Under Rate Employees 
22. Junior Employees 
23. Apprentices 
24. Higher Duties 
25. Wages 
26. General Provisions 
27. Liberty to Apply 
28. Travel Allowance 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Delete instruction No. 24 and replace with the 
following: 
24. Schedule B—Respondents: Delete this 

schedule and replace with the following: 
Schedule B—Respondents. 

1. The Hon. Premier of Western Australia 
CML Building 
197 St George's Tfcrrace 
PERTH WA 6000 

2. The Hon. Minister for Agriculture 
172 St George's Tferrace 
PERTH WA 6000 



73 W.A.I.G. 

3. The Hon. Minister for Police and Emer- 
gency Services 
22 St George's Terrace 
PERTH WA 6000 

4. The Hon. Minister for Works 
2 Haveiock Street 
WEST PERTH WA 6005 

5. The Hon. Minister for Education 
151 Royal Street 
EAST PERTH WA 6000 

6. The Hon. Minister for Minerals and 
Energy 
197 St George's Terrace 
PERTH WA 6000 

7. The Hon. Minister for Prisons 
197 St George's Terrace 
PERTH WA 6000 

8. The Hon. Minister for Community 
Services 
and Sport and Recreation 
99 Plain Street 
EAST PERTH WA 6000 

9. Hon. Minister for Housing 
99 Plain Street 
EAST PERTH WA 6000 

10. The General Manager 
State Government Insurance Office 
170 St George's Terrace 
PERTH WA 6000 

11. Chairman 
Geraldton Port Authority 
298 Marine Terrace 
GERALDTON WA 6530 

12. Zoological Gardens Board 
Labouchere Road 
SOUTH PERTH WA 6151 

13. Burswood Park Board 
C/- Office of Racing and Gaming 
3 Plain Street 
PERTH WA 6000 

Dated at Perth this 23rd day of June, 1986. 
(Sgd.) J.A. NEGUS. 

[U.S.] Commissioner. 
Editor's Note: Order No. 1437 of 1992 published (73 

WAIG 1542). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Commissioner for Public Health. 
No. 1436 of 1992. 

Health Workers—Community and Child Health Services 
Award, 1980. 

No. R 21 of 1979. 
COMMISSIONER J.A. NEGUS. 

22 June 1993. 
Correcting Order. 

WHEREAS an error occurred in Order No. 1436 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the 
following: 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu thereof the following: 

2.—Arrangement. 
1. Title 

1 A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Hours 
7. Overtime 
8. Annual Leave 
9. Public Holidays 

10. Long Service Leave 
11. Sick Leave 
12. Conditions and Allowances 
13. Contract of Service 
14. Higher Duties Allowance 
15. Disputes Settlement Procedure 
16. Uniforms 
17. Casual Employees 
18. Part-Time Employees 
19. Wages 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty to Apply 
Schedule D—Memorandum of Agree- 
ment 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1436 of 1992 published (73 

WAIG 1542). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, W.A. Branch 
and 

Hospital Laundry and Linen Service. 
No. 1434 of 1992. 

Hospital Laundry & Linen Service (Government) Award, 
1982. 

No. A36 of 1981. 
COMMISSIONER J.A. NEGUS. 

24 June 1993. 
Correcting Order. 

WHEREAS an error occurred in Order No. 1434 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 24 and replace with the 
following: 
24. Clause 29.—Wages: Delete this clause and 

insert in lieu thereof the following: 
25.—Wages. 

Level One 
Comprehends the following class 
of work: 
Laundry Operator 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

Level Two 
Comprehends the following class 
of work: 
Laundry Person Grade I 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

369.50 
374.10 

378.00 

374.60 
379.60 

383.80 
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Level Three 
Comprehends the following 
classes of work: 
Machinist 
Gardener 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

Level Four 
Comprehends the following class 
of work: 
Laundry Presser 
Spotter Dry Cleaner 
1 st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

Level Five 
Comprehends the following class 
of work: 
Laundry Person Grade II 
1 st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

Level Six 
Comprehends the following class 
of work: 
CSSD Assistant 
1 st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

Level Seven 
Comprehends the following 
classes of work: 
Dry Cleaner 
Dry Cleaner Presser 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

Level Eight 
Comprehends the following 
classes of work: 
Driver (up to 13.9 tonnes Gross 

Vehicle Mass or Gross 
Combination Mass) 

Storeperson 
Cook 
Security Officer 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

Level Nine 
Comprehends the following class 
of work: 
Supervisor Grade One 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 

379.40 
383.60 

387.20 

380.70 
384.40 

389.00 

383.10 
387.90 

391.90 

388.90 
393.40 

397.10 

393.60 
397.60 

401.50 

405.60 
409.00 

412.40 

415.00 
420.00 

424.20 

Level Ten $ 
Comprehends the following class 
of work: 
Supervisor Grade Two 
1st year of employment 432.70 
2nd year of employment 437.90 
3rd year of employment and 

thereafter 442.10 

Level Eleven 
Comprehends the following class 
of work: 
Supervisor Grade Three 
1st year of employment 463.70 
2nd year of employment 468.80 
3rd year of employment and 

thereafter 473.10 

Level Twelve 
Comprehends the following class 
of work: 
Supervisor Grade Four 
1 st year of employment 481.40 
2nd year of employment 486.60 
3rd year of employment and 

thereafter 490.80 

(2) Junior Employees 
(a) Junior employees may be engaged 

in the following sections: 
Sewing section 
Dry cleaning section 
Inspection/marking section 
Personal/special section of 

despatch 
Emptying linen into fixtures in 

despatch 
Vibra steamer section 
Press section 
Blanket and towel section 
Racking smalls on ironers section 
Wet shake section 
Dry fold section 
Canteen section 
Weighing out section 
Classifying clean uniforms in 

despatch 
Junior employees engaged in the 

above sections shall be paid the 
prescribed percentages of the pre- 
scribed wage of an adult employee 
in their first year of employment 
doing the same class of work. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 85 
At 19 years of age 100 

(b) Any junior employee engaged in 
any classification, other than those 
described in paragraph (a) hereof 
shall be paid adult rates of pay. 

(3) Casual Employees 
Casual employees shall be paid at the 

rate of 20 per cent in addition to the 
rates herein prescribed. 

(4) Leading Hands: 
Any employee who is placed in 

charge for not less than one day of: 
(a) Not less than three and not more 

than ten other employees shall be 
paid at the rate of $16.50 per week 
extra; 



(b) More than ten and not more than 20 
other employees shall be paid at 
the rate of $25.40 per week extra; 

(c) more than 20 other employees shah 
be paid at the rate of $32.70 per 
week extra. 

(5) When a classification is graded, the 
initial gradings and/or subsequent pro- 
motion within the grades shall be at the 
discretion of the employer. 

(6) The hourly rate shall be calculated by 
dividing the weekly rate herein ex- 
pressed by 38. 

(7) An employee shall be paid for Accrued 
Day(s) Off at the rate, including shift 
work penalties, at which it was accumu- 
lated. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Editor's Note: Order No. 1434 of 1992 published (73 
WAIG 1542). 

Schedule C—Memorandum of Agree- 
ment 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1433 of 1992 published (73 

WAIG 1542). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Health. 
No. 1433 of 1992. 

Mental Health Rehabilitation Assistants Award, 1965 
No. 36 of 1965. 

COMMISSIONER J.A. NEGUS. 
23 June 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. 1433 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the 
following: 

1. Clause 2.—^Arrangement: Delete this clause 
and insert in lieu thereof the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Hours 
6. Overtime 
7. Annual Leave 
8. Public Holidays 
9. Contract of Service 

10. Sick Leave 
11. Travelling Time and Allowances 
12. Charges Against Workers 
13. Uniforms 
14. Emergencies 
15. Higher Duties 
16. Long Service Leave 
17. Conditions and Allowances 
18. Dispute Settlement Procedures 
19. Part-Time Workers 
20. Rates of Pay 

Schedule A—Parties to the Award 
Schedule B—Respondents 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
The Honourable Minister for Sport and Recreation. 

No. 1431 of 1992. 

Recreation Camps (Department for Sport and Recreation) 
Award 

No. A28 of 1985. 

COMMISSIONER J.A. NEGUS. 
23 June 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. 1431 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the 
following: 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu thereof the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. Definitions 
5. Contract of Service 
6. Hours 
7. Part Time Employees 
8. Overtime 
9. Saturday and Sunday Work 

10. Annual Leave 
11. Public Holidays 
12. Sick Leave 
13. Conditions and Allowances 
14. Long Service Leave 
15. Wages 
16. Higher Duties 
17. Special Rates and Conditions 
18. Change Rooms and Mess Facilities 
19. Protective Clothing and Equipment 
20. Transfers and Termination 
21. No Reduction 
22. Uniforms 
23. Liberty to Apply 

Schedule A—Parties to the Award 
Schedule B—Respondents 

(Sgd.) J.A. NEGUS, 
[L.$.] Commissioner. 
Editor's Note: Order No. 1431 of 1992 published (73 

WAIG 1542). 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Honourable Minister for Education. 
No. 1446 of 1992. 

The Teachers' (Kindergartens) Award 1964 
No. 22 of 1963. 

COMMISSIONER J.A. NEGUS. 
23 June 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. 1446 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the 
following: 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. Special Loading 
3. Area 
4. Scope 
5. Term 
6. Definitions 
7. Contract of Service 
8. Hours of Work 
9. Absence Through Sickness 

10. Salaries 
11. Holidays and Vacations 
12. Travelling Allowances 
13. Long Service Leave 
14. Conditions and Allowances 

Schedule A—Parties to the Award 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 
Editor's Note: Order No. 1446 of 1992 published (73 

WA1G 1542). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Minister for Education. 
No. 1430 of 1992. 

Teachers' Aides' Award, 1979 
No. R4 of 1979. 

COMMISSIONER J.A. NEGUS. 
22 June 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. 1430 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the 
following: 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu thereof the following: 

2.—^Arrangement 
1. Title 

1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Hours 
7. Holidays 
8. Annual Leave Loading 
9. Sick Leave 

10. Contract of Service 
11. Part-Time Workers 
12. Long Service Leave 
13. Conditions and Allowances 
14. Wages 
15. Residential Camps 
16. Rest Pauses and Meal Break 
17. Definitions 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty to Apply 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1430 of 1992 published (73 

WAIG 1542). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Western Australian Mint. 
No. 1429 of 1992. 

Western Australian Mint Security Officers' Award 1988 
No. A 5 of 1988. 

COMMISSIONER J.A. NEGUS. 
22 June 1993. 

Correcting Order. 
WHEREAS an error occurred in Order No. 1429 of 1992 
issued on 28 May 1993 varying the above award, the 
following correction is made— 

1. Delete instruction No. 1 and replace with the 
following: 

1. Clause 2.—Arrangement: Delete this clause 
and insert in lieu the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Public Holidays 
9. Annual Leave 

10. Absence Through Sickness 
11. Long Service Leave 
12. Conditions and Allowances 
13. Right to Payment 
14. Wages and Allowances 
15. Saturday and Sunday Work During 

Ordinary Hours 
16. Overtime 
17. Call Back 
18. Higher Duties 
19. Special Rates and Provisions 
20. Fares and Travelling 
21. Effect of 38 Hour Week 



Schedule A—Parties to the Award 
Schedule B—^Respondents 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1429 of 1992 published (73 

WAIG 1542). 

PROCEDURAL DIRECTIONS 

AND Orders- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Document Exchange Pty Ltd and Charthill Ltd 

and 
Graeme Millar. 
No. 21 of 1992. 

COMMISSIONER C.B. PARKS. 
18 June 1993. 

Order. 
WHEREAS on 8 January 1992 the applicants filed in the 
Commission a Notice of Application seeking Further and 
Better Particulars in relation to application No. 1391 of 
1991; and 

Whereas the matter was heard in chambers on 24 January 
1992 and as the parties agreed to exchange documents and 
particulars, no order issued; 

And whereas application No. 1391 of 1991 was discontin- 
ued by an order of the Commission on 18 June 1993; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Thomas Welch 

and 
Coles Myer Ltd t/a Coles Supermarkets. 

No. 1244 of 1992. 
COMMISSIONER O.K. SALMON. 

21 June 1993. 

Order. 
HAVING been advised by the Applicant that he no longer 
wishes to proceed with this application, the Commission, 
pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hank Van Zwol 

and 
Innes Transport Pty Ltd. 

No. 675 of 1993. 
COMMISSIONER C.B. PARKS. 

28 June 1993. 

Order. 
WHEREAS on 20 April 1993 a Notice of Application was 
filed in the Commission wherein the applicant seeks 
Production of Documents in relation to application No. 866 
of 1992; and 

Whereas the application was considered in chambers on 
5 May 1993 and adjourned thereat; and 

Whereas having further heard Mr T.C. Crossley on behalf 
of the Applicant and Mr J.N. Uphill on behalf of the 
Respondent on 28 June 1993; 

And whereas the applicant sought leave to discontinue 
this application, and there being no objection thereto by the 
respondent; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which an answering statement to Application No. 987 of 

1993 is to be filed in the Commission. 
No. 988 of 1993. 

COMMISSIONER J.F GREGOR. 
1 July 1993 

Order. 
WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex pane before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 987 of 1993, its accompanying 
statement and this Order on The Australian 
Workers' Union, West Australian Branch, Indus- 
trial Union of Workers. 

(2) That an answer to the claim in Application No. 
987 of 1993 shall be lodged with the Commission 
and served on the Applicant within seven days of 
the date service is effected in accordance with (1) 
hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which an answering statement to Application No. 989 of 

1993 is to be filed in the Commission. 
No. 990 of 1993. 

COMMISSIONER J.F. GREGOR. 
1 July 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which an answering statement to Application No. 993 of 

1993 is to be filed in the Commission. 
No. 994 of 1993. 

COMMISSIONER J.F. GREGOR. 
1 July 1993. 

WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex parte before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 989 of 1993, its accompanying 
statement and this Order on The Australian 
Workers' Union, West Australian Branch, Indus- 
trial Union of Workers. 

(2) That an answer to the claim in Application No. 
989 of 1993 shall be lodged with the Commission 
and served on the Applicant within seven days of 
the date service is effected in accordance with (1) 
hereof. 

(Sgd.) J.F. GREGOR, 
fL.S.l Commissioner. 

WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex parte before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 993 of 1993, its accompanying 
statement and this Order on The Australian 
Workers' Union, West Australian Branch, Indus- 
trial Union of Workers. 

(2) That an answer to the claim in Application No. 
993 of 1993 shall be lodged with the Commission 
and served on the Applicant within seven days of 
the date service is effected in accordance with (1) 
hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 
and 

In the matter of an application for a reduction of time in 
which an answering statement to Application No. 991 of 

1993 is to be filed in the Commission. 
No. 992 of 1993. 

COMMISSIONER J.F. GREGOR. 
1 July 1993. 

Order. 
WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex parte before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 991 of 1993, its accompanying 
statement and this Order on The Australian 
Workers' Union, West Australian Branch, Indus- 
trial Union of Workers. 

(2) That an answer to the claim in Application No. 
991 of 1993 shall be lodged with the Commission 
and served on the Applicant within seven days of 
the date service is effected in accordance with (1) 
hereof. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which an answering statement to Application No. 995 of 

1993 is to be filed in the Commission. 
No. 996 of 1993. 

COMMISSIONER J.F. GREGOR. 
1 July 1993. 

Order. 
WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex parte before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 995 of 1993, its accompanying 
statement and this Order on the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch and Others. 

(2) That an answer to the claim in Application No. 
995 of 1993 shall be lodged with the Commission 
and served on the Applicant within seven days of 
the date service is effected in accordance with (1) 
hereof. 

(Sgd.) J.F. GREGOR, (Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. [L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which an answering statement to Application No. 997 of 

1993 is to be filed in the Commission. 
No. 998 of 1993. 

COMMISSIONER J.F. GREGOR. 
1 July 1993. 

Order. 
WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex pane before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 997 of 1993, its accompanying 
statement and this Order on the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch and Others. 

(2) That an answer to the claim in Application No. 
997 of 1993 shall be lodged with the Commission 
and served on the Applicant within seven days of 
the date service is effected in accordance with (1) 
hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

In the matter of an application for a reduction of time in 
which an answering statement to Application No. 1001 of 

1993 is to be filed in the Commission. 
No. 1002 of 1993. 

COMMISSIONER J.F. GREGOR. 
1 July 1993. 

Order. 
WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex pane before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 1001 of 1993, its accompanying 
statement and this Order on the Australian 
Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

(2) That an answer to the claim in Application No. 
1001 of 1993 shall be lodged with the Commis- 
sion and served on the Applicant within seven 
days of the date service is effected in accordance 
with (1) hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

In the matter of an application for a reduction of time in 
which an answering statement to Application No. 999 of 

1993 is to be filed in the Commission. 
No. 1000 of 1993. 

COMMISSIONER J.F. GREGOR. 
1 July 1993. 

Order. 
WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex pane before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 999 of 1993, its accompanying 
statement and this Order on the Australian 
Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Others. 

(2) That an answer to the claim in Application No. 
999 of 1993 shall be lodged with the Commission 
and served on the Applicant within seven days of 
the date service is effected in accordance with (1) 
hereof. 

(Sgd.) J.F. GREGOR, 
[L-S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 

which an answering statement to Application No. 1003 of 
1993 is to be filed in the Commission. 

No. 1004 of 1993. 
COMMISSIONER J.F. GREGOR. 

1 July 1993. 
Order. 

WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex pane before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 1003 of 1993, its accompanying 
statement and this Order on The Construction, 
Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Aus- 
tralian Branch. 

(2) That an answer to the claim in Application No. 
1003 of 1993 shall be lodged with the Commis- 
sion and served on the Applicant within seven 
days of the date service is effected in accordance 
with (1) hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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WF^TFPN ATTQTPAT TAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 

which an answering statement to Application No. 1005 of 
1993 is to be filed in the Commission. 

No. 1006 of 1993. 
COMMISSIONER J.F. GREGOR. 

1 July 1993. 
Order. 

WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex pane before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 1005 of 1993, its accompanying 
statement and this Order on the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch. 

(2) That an answer to the claim in Application No. 
1005 of 1993 shall be lodged with the Commis- 
sion and served on the Applicant within seven 
days of the date service is effected in accordance 
with (1) hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 

which an answering statement to Application No. 1009 of 
1993 is to be filed in the Commission. 

No. 1010 of 1993. 
COMMISSIONER J.F. GREGOR. 

1 July 1993. 
Order. 

WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex pane before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 1009 of 1993, its accompanying 
statement and this Order on The Operative 
Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers and 
Others. 

(2) That an answer to the claim in Application No. 
1009 of 1993 shall be lodged with the Commis- 
sion and served on the Applicant within seven 
days of the date service is effected in accordance 
with (1) hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 

which an answering statement to Application No. 1007 of 
1993 is to be filed in the Commission. 

No. 1008 of 1993. 
COMMISSIONER J.F. GREGOR. 

1 July 1993. 
Order. 

WHEREAS an application has been made by Western 
Mining Corporation Limited in accordance with the Indus- 
trial Relations Act 1979; and 

Whereas the application was ex pane before me on the 
1st day of July 1993, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 1007 of 1993, its accompanying 
statement and this Order on The Construction, 
Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Aus- 
tralian Branch. 

(2) That an answer to the claim in Application No. 
1007 of 1993 shall be lodged with the Commis- 
sion and served on the Applicant within seven 
days of the date service is effected in accordance 
with (1) hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

JOINDER/CONCURRENCE OF 

PARTIES—Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Broome Regional Aboriginal Medical Service and Others. 
No. 566 of 1993. 

Aboriginal Medical Service Employees' Award 
No. A 26 of 1987. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 68 of the Western Australian Industrial 
Gazette at page 387; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Aboriginal Medical Service Employees' 
Award be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
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party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Mete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 28.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of 

Workers 
and 

Minister for Police 
No. 354 of 1993. 

The Aboriginal Police Aides Award No. R 31 of 1979. 
COMMISSIONER S.A. KENNEDY. 

2 July 1993. 
Order. 

HAVING heard Mr J. Bannan on behalf of the Applicant and 
Ms V. Zupanovich on behalf of the Respondent, now 
therefore I the undersigned, pursuant to the Industrial 
Relations Act 1979, and by consent, do hereby order— 

That The Aboriginal Police Aides Award as 
amended be further varied in accordance with the 
following Schedule with effect on and from the 29th 
day of June 1993. 

(Sgd.) SA. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

number and title "24. Disturbance Allowance" add a new 
number and title as follows: 

25. Named Parties 
2. Clause 5.—Definitions: Immediately following the 

definition of "Spouse" insert a new definition "Union" as 
follows: 

"Union" means the Western Australian Police Union 
of Workers. 

3. Clause 24.—^Disturbance Allowance: Immediately 
following this clause, insert a new clause, Clause 25.— 
Named Parties as follows: 

25.—Named Parties 
The named parties to this award are The Western 

Australian Police Union of Workers, 73 Burs wood 
Road, Victoria Park, 6100 and The Minister for Police, 

13th Floor, Dumas House, 2 Havelock Street, West 
Perth, 6005. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

ACTIV Foundation Incorporated. 
No. 800 of 1993. 

Activ Foundation (Salaried Officers) Award 
No. 13 of 1977. 

COMMISSIONER J.A. NEGUS. 
25 June 1993. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr L. Bums for the Respondent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the ACTIV Foundation (Salaried Officers) 
Award, No. 13 of 1977 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the 10th day of June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Mete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Area 
5. Tferm 
6. Definitions 
7. Right of Entry 
8. Inspection of Salary Record 
9. Contract of Service 

10. Salaries 
11. Payment of Salaries 
12. Higher Duties 
13. Hours 
14. Overtime 
15. Meal Money 
16. Holidays and Annual Leave 
17. Short Leave 
18. Sick Leave 
19. Maternity Leave 
20. Long Service Leave 
21. Motor Vehicle Allowances 
22. Travelling 
23. Transfers 
24. Travelling Time 
25. Relieving or Special Duty 
26. Travelling, Transfers and Relieving Duty—Rates 

of Allowance 
27. Removal Allowance 
28. Dirty Work 
29. Consultation and Enterprise Bargaining 
30. Shift Work 
31. Protective Clothing and Uniforms 
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party to the award and that such variation shall have 
effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

32. District Allowance 
33. Deleted 
34. Channel of Communication 
35. Board of Reference 
36. Part-Time Employees 
37. Casual Employees 
38. Deleted 
39. Present Practice 
40. Deleted 
41. Deduction of Union Subscriptions 
42. Leave to Attend Union Business 
43. Trade Union Training Leave 
44. Introduction of Change 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classification and Grading of Em- 
ployees 
Schedule D—Classification Conversion Table 
Schedule E—Respondent 

2. Clause 44.—Introduction of Change: Immediately 
following this clause insert the following new schedule: 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western Aus- 

tralia (Union of Workers) is a named party to this Award. 
3. Schedule A.—Minimum Salaries: Reletter this to Read 

Schedule "B". 
4. Schedule B—Classification and Grading of Employ- 

ees: Reletter this to Read Schedule "C". 
5. Schedule C—Classification Conversion Table: Reletter 

this to Read Schedule "D". 
6. Schedule of Respondents: Delete the title and insert in 

lieu thereof the following: 
Schedule E. 
Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John Ambulance Australia. 
No. 567 of 1993. 

Ambulance Service Employees' Award, 1969 
No. 50 of 1968. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 49 of the Western Australian Industrial 
Gazette at page 171; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Ambulance Service Employees' Award, 
1969 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 

Schedule. 
1. Clause 2.—Arrangement: After 33. Appendix: Insert 

the following: 
Schedule A—Parties to the Award 
Schedule B—^Respondent 

2. Clause 33.—Appendix: After this clause insert the 
following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Respondent: Rename this Schedule as follows: 
Schedule B—^Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others 
and 

Western Mining Corporation. 
No. 745 of 1993. 

Building and Engineering Trades (Nickel Mining and 
Processing) Award 1968. 

No. 20 of 1968. 
COMMISSIONER J.F. GREGOR. 

25 June 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicants 
and Mr L.H. Pilgrim on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Building and Engineering Trades (Nickel 
Mining and Processing) Award, 1968 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 28th day 
of May 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title Second 

Schedule—Applicant and Respondent and insert in lieu 
thereof the following: 

Second Schedule—Parties to the Award 
2. Second Schedule—Applicant and Respondents: Delete 

this schedule and insert in lieu thereof the following: 
Second Schedule—Parties to the Award. 

Union Parties to the Award 
Metals and Engineering Workers' Union—Western Aus- 

tralian Branch 
The Construction, Mining, Energy, Timberyards, Saw- 

mills and Woodworkers Union of Australia—Western 
Australian Branch 



Australian Electrical, Electronics, Foundry and Engineer- 
ing Union (Western Australian Branch) 

The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers 
Employer Party to the Award 

Western Mining Corporation Limited 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

CSR Limited. 
No. 527 of 1993. 

Building Materials Manufacture (CSR Limited-Welshpool 
Works) Award, 1982 
No. A 10 of 1982. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 62 of the Western Australian Industrial 
Gazette at page 1488; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—EligibUity of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Building Materials Manufacture (CSR 
Limited-Welshpool Works) Award, 1982 be varied in 
accordance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 5th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia and Others 
and 

Cargill Australia Limited. 
No. 467 of 1993. 

Cargill Australia Limited—Salt Production and Processing 
Award 1988 

No. A 34 of 1988. 
COMMISSIONER J.F. GREGOR. 

10 June 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicants 
and Ms A. McNamara on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the CargOl Australia Limited—Salt Production 
and Processing Award 1988 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 26th day of May 
1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Schedule 2—^Accommodation Policy insert the fallowing: 
Schedule 3—Parties to the Award 

2. Immediately after Schedule 2—Accommodation Pol- 
icy insert the following new schedule: 

Schedule 3. 
Parties to the Award. 

Union Parties to the Award 
Metals and Engineering Workers' Union—Western 

Australia 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 

Employer Party to the Award 
Cargill Salt a department of Cargill Australia 

Limited 

Schedule. 
1. Clause 2.—Arrangement: After 27. Structural Effi- 

ciency of this clause insert the following: 
Schedule A—Parties to the Award 
Schedule B—^Respondent 

2. Clause 27.—Structural Efficiency: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Respondent: Rename this Schedule as follows: 
Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia and Others 
and 

Cargill Australia Limited. 
No. 467 of 1993. 

Cargill Australia Limited—Salt Production and Processing 
Award 1988 

No. A 34 of 1988. 
COMMISSIONER J.F. GREGOR. 

23 June 1993. 
Correction Order. 

WHEREAS an error occurred in Order No. 467 of 1993 
issued on the 10th of June 1993 (unreported), the Commis- 



1932 

sion, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby Orders that the error 
be corrected in accordance with the following schedule— 

Schedule 
1. Clause 2.—Arrangement: Delete the title "Schedule 

3—Parties to the Award" and insert in lieu thereof the 
following: 

Schedule 3—Wages and Classification Structure 
Scheduel 4—Parties to the Award 

2. Schedule 3—Parties to the Award: 
A. Rename this Schedule as follows: 

Schedule 4 
Parties to the Award 

B. Move Schedule 4—Parties to the Award and 
re-insert after Schedule 3—Wages and Classifica- 
tion Structure. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coca Cola Bottlers, Perth Pty Ltd and Others. 
No. 535 of 1993. 

Cleaners and Caretakers Award 1969 
No. 12 of 1969. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 49 of the Western Australian Industrial 
Gazette at page 948; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Cleaners and Caretakers Award 1969 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Respondents 

2. Clause 13—Overtime: In subclause (3) of this clause 
delete the reference to Schedule "B" and replace with 
Schedule C—Respondents. 

73 W.A.I.G. 

3. Clause 29.—Award Modernisation and Enterprise 
Consultation: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

4. Schedule I—Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
5. Schedule "B"—^Respondents: Rename this Schedule 

as follows: 
Schedule C—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Premier of Western Australia and Others. 
No. 532 of 1993. 

Cleaners and Caretakers (Government) Award, 1975 
No. 32 of 1975. 

CHIEF COMMISSIONER W.S. COLEMAN. 
29 June 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 57 of the Western Australian Industrial 
Gazette at page 1184; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Cleaners and Caretakers (Government) 
Award, 1975 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 22.—Rostered Day Off (38 Hour Week): After 
this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 

and Woodworkers Union of Australia—WA Branch and 
Others 

and 
Cockbum Cement Ltd. 

No. 816 of 1993. 
Cockbum Cement Limited Award 1991 

No. A 14 of 1991. 
COMMISSIONER J.F. GREGOR. 

7 July 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicants 
and Mr A.C. Tomlinson on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Cockbum Cement Limited Award 1991 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after die 15th 
day of June 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

number and title "44.—Liberty to Apply" insert the 
following: 

Schedule A—Parties to the Award 
2. Clause 44.—Liberty to Apply: Immediately following 

this clause insert the following new schedule: 
Schedule A—Parties to the Award. 

Union Parties to the Award 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
Constmction, Mining, Energy, Timberyards, Saw- 

mills and Woodworkers Union of Australia—Western 
Australian Branch—The 

Metals and Engineering Workers' Union—Western 
Australian Branch 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

CSBP and Farmers Ltd. 
No. 554 of 1993. 

CSBP and Farmers Award 1990 
No. A 19 of 1989. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms S. Mayman on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondent; 

And whereas, the application for joinder to award comes 
before the Commission by consent: 

And whereas, the issuance of this award has been 
published in Volume 70 of the Western Australian Industrial 
Gazette at page 1704; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the CSBP and Farmers Award 1990 be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 10th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule A—Im- 

plementation Agreement and Schedule B—Respondent 
Unions from this clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Implementation Agreement 
Schedule C—Respondent Unions 

2. Clause 45.—Liberty to Apply: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Implementation Agreement. 
(1) Participation of Employees and their Unions 

(a) All shop stewards or elected union delegates 
will participate in all re-structuring discus- 
sions and negotiations without loss of pay. 

(b) In recognition of the significant changes 
being contemplated by the employer and the 
employees, seminars shall be organised for 
all employees. All seminars shall be in paid 
time and involve union officials, if so 
requested. 

(2) Security of Employment 
(a) Employees will not be made redundant 

because of changes made to introduce award 
re-structuring. 

(b) Wherever possible the employer shall utilise 
the existing workforce to cover total 
workforce requirements in both production 
and maintenance areas. 

(3) Training of Employees 
(a) The employer will re-train the existing 

workforce as changes occur. 
(b) Employees will not be forced to re-train and 

no employee will suffer loss or reduction of 
wages or conditions of employment because 
of the re-structuring process. 

(c) Technical and Further Education Colleges 
will be used wherever possible to assist in the 
skills assessment, administration and accred- 
itation of the skills training programme. 

(4) Local Consultative Committee 
(a) The Local Consultative Committee shall 

comprise an equal number of elected union 
delegates and employer's representatives. 
Union delegates shall have a reasonable 
amount of paid time allocated to them to 
research or prepare for such committee 
meetings. 
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(b) The Local Consultative Committee shall: 
(i) Assess training programmes at the en- 

terprise within the terms of the new 
Award and make recommendations to 
the employer. The assessment shall be 
in relation to both on-the-job training 
and external training. 

(ii) Review qualifications of employees as 
determined by assessment criteria and 
make recommendations to the employer 
to help to ensure that the job classification 
to which employees have ten appointed 
is appropriate to their qualification. 

(iii) Monitor summaries of attendance at 
training programmes with due regard to 
a set of negotiated criteria (including 
seniority, affirmative action, etc.) so 
that any tendency to provide preferential 
treatment or to express favouritism is 
minimised. 

(iv) Assist in the identification of develop- 
ment changes in factors and duties 
relevant to job classifications and make 
recommendations to the employer for 
referral to the Job Evaluation Group for 
their consideration and re-evaluation as 
appropriate. 

(v) Review assessments from the Job Eval- 
uation Group and make recommenda- 
tions to the employer. 

(c) The unions and the employer shall establish 
procedural and administrative arrangements 
to be applied by the Local Consultative 
Committee. 

(5) Job Evaluation Group 
(a) At least half the members of the Job Evaluation 

Group shall be employee members. 
(b) Additional or changed duties which arise 

from time to time as a result of changed work 
requirements or technology, shall be referred 
to the Job Evaluation Group for reassessment 
in accordance with the established factors 
and procedures. 

(6) Further Changes 
Any further changes to work design, work 

organisation, classifications, training or condi- 
tions of employment, and variations to the award 
including wages and allowances, shall follow 
established procedures with the Local Consulta- 
tive Committee. 

Schedule C—Respondent Unions. 
(1) Amalgamated Metal Workers and Shipwrights 

Union of W.A. 
(2) Construction, Mining and Energy Workers Union 

of Australia, W.A. Branch. 
(3) Federated Miscellaneous Workers Union of Aus- 

tralia, W.A. Branch. 
(4) The Operative Painters' and Decorators' Union of 

Australia, West Australian Branch, Union of 
Workers. 

(5) The Plumbers and Gas Fitters Employee's Union 
of Australia, Western Australia Branch, Industrial 
Union of Workers. 

(6) The Australian Electrical, Electronics, Foundry & 
Engineering Union (Western Australian Branch). 

3. Schedule A—Implementation Agreement: Delete this 
Schedule. 

4. Schedule B—Respondent Unions: Delete this Schedule. 
5. Throughout the text of the Award delete 'Schedule B' 

and insert in lieu 'Schedule C—Respondent Unions'. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 

and Woodworkers Union of Australia—WA Branch and 
Others 

and 
CSBP & Fanners Ltd. 

No. 817 of 1993. 
CSBP & Farmers Award 1990 

No. A 19 of 1989. 
COMMISSIONER J.F. GREGOR. 

7 July 1993. 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicants 
and there being no appearance for the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the CSBP & Farmers Award 1990 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 23rd day 
of June 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule A—Parties to the Award: Delete this 

schedule and insert in lieu thereof the following: 
Schedule A—Parties to the Award. 

The following organisations are party to this award: 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
Construction, Mining, Energy, Timberyards, Saw- 

mills and Woodworkers Union of Australia— 
Western Australian Branch—The 

Federated Miscellaneous Workers' Union of Aus- 
tralia, W.A. Branch—The 

Metals and Engineering Workers' Union—West- 
em Australian Branch 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Minister for Education. 
No. P23 of 1993. 

Education Department Ministerial Officers Salaries 
Allowances and Conditions Award 1983 

No. 5 of 1983. 
COMMISSIONER J.A. NEGUS. 

7 July 1993. 
Order. 

HAVING heard Mr E. Rea on behalf of the Applicants and 
Ms M. Rogers on behalf of the Respondent, the Commis- 
sion, being satisfied that the claim complies with the terms 
of the General Order of the Commission No. 1752 of 1991 
dated 31 January, 1992, and pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 



That the Education Department Ministerial Officers 
Salaries Allowances and Conditions Award 1983 No. 
5 of 1983 be varied in accordance with the following 
Schedule and that such variation shall have affect from 
the first pay period commencing on or after the 24th 
day of June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Salaries 
5. Salary Increments 
6. Allowances 
7. Leave of Absence 
8. Hours of Duty 
9. Deduction of Association Subscriptions 

10. Contract of Service 
11. Copies of Award 
12. Payment of Salaries 
13. Term of Award 
14. Skills Acquisition 
15. Transition Arrangements 
16. Preservation of Rights 
17. Wage Fixing Principles 
18. Establishment of Consultative Mechanisms 
19. Award Modernisation 

Schedule A—Named Union Party 
2. Clause 19.—Award Modernisation: Immediately fol- 

lowing this clause insert the following new Schedule: 
Schedule A—Named Union Party. 

The Civil Service Association of Western Australia 
Incorporated. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others 
and 

The Electrical Contractors' Association of Western Austra- 
lia, (Union of Employers) and Others 

No. 480(A) of 1993. 
Electrical Contracting Industry Award 

R 22 of 1978. 
COMMISSIONER R.N. GEORGE. 

25 June 1993. 
Order. 

HAVING heard Ms M. Robinson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), Ms M. Greenhalgh on behalf 
of The Electrical Contractors' Association of Western 
Australia (Union of Employers), Mr R.S. Raxworthy on 
behalf of the Federation of Electrical Contractors and Mr M. 
Borlase on behalf of respondent members of the Chamber 
of Commerce and Industry of Western Australia, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That the Application be divided into Parts A and 
B. 

(2) That Part B of the Application be adjourned to a 
date to be fixed at which time the employer parties 
to the proceedings which led to the making of the 
Electrical Contracting Industry Award R 22 of 
1978 and any employer who may have been 
subsequently formally joined as a party shall be 
required to show cause why they should not be 
named as parties to the Award. 

(3) That The Electrical Contracting Industry Award 
R 22 of 1978 be varied in accordance with the 
following Schedule and that such variation shall 
have effect on and from the 24th day of May 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the title "Second 

Schedule—Respondents" add the following new title: 
Third Schedule—Employers Joined as Parties 
Fourth Schedule—Named Parties to the Award 

2. Third Schedule—^Employers Joined as Parties: Imme- 
diately following this Schedule insert a new Schedule as 
follows: 

Fourth Schedule—Named Parties to the Award. 
Union Party 

Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Central Norseman Gold Corporation and Others. 
No. 484 of 1993. 

Electrical Trades (Goldmining) Award 1969 
No. 57 of 1968. 

COMMISSIONER J.F. GREGOR. 
21 June 1993. 

Order. 
HAVING heard Ms M.L. Robinson on behalf of the 
Applicant and Ms A. McNamara on behalf of Kalgoorlie 
Consolidated Gold Mines; Roche Bros Pty Ltd; Dominion 
Mining Ltd and Posgold Golden Crown Mine Pty Ltd and 
Mr L.H. Pilgrim on behalf of Western Mining Corporation 
Limited, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Electrical Trades (Goldmining) Award 
1969 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 9th day of June 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Schedule 

3.—Respondents" and insert in lieu thereof the following: 
Schedule 3.—Parties to the Award 

2. Schedule 3.—Respondents: Delete this Schedule and 
insert in lieu thereof the following: 

Schedule 3.—Parties to the Award. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

Union Party to the Award 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 

Employer Parties to the Award 
Western Mining Corporation Limited 
Kalgoorlie Consolidated Gold Mines Pty Ltd 
Central Norseman Gold Corporation 
Hill 50 Gold Mine NL 

Union of Employers 
4/170 Burswood Road 
VICTORIA PARK WA 6100 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western Austra- 
lian Branch and Others 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

Western Mining Corporation Limited. 

No. 468 of 1993. 

Engineering Trades and Engine Drivers (Nickel Refining) 
Award, 1971. 

No. 10 of 1971. 

COMMISSIONER J.F. GREGOR. 
25 June 1993. 

Derby Meat Processing Co Ltd, Broome Meatworks. 
No. 872 of 1993. 

Engine Drivers' (North West Abattoirs) Award 
No. 4 of 1969. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 July 1993. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr M. Darcy on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Engine Drivers' (North West Abattoirs) 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the 25th day of June, 1993. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: On the next line immediately 

following the figures and words "23. Fares and Travelling 
Time" insert the following— 

Schedule A—Parties to Award 
2. Clause 23.—Fares and Travelling Time: Immediately 

following this clause insert a new Schedule A as follows— 
Schedule A. 

Parties to Award. 
The following shall be parties to this Award: 

The Construction, Mining, Energy, Timberyards 
Sawmills and Woodworkers 
Union of Australia—Western Australian Branch 
1st Floor, Henley House 
102 Beaufort Street 
PERTH WA 6000 

HAVING heard Mr F. Logan on behalf of the Applicants 
and Mr L.H. Pilgrim on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Engineering Trades and Engine Drivers 
(Nickel Refining) Award, 1971 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 28th day of May 
1993. 

(Sgd.) J.F. GREGOR, 
[L.S.I Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete the titles "Schedule 
of Applicants" and "Schedule of Respondents" and insert 
in lieu thereof the following: 

Schedule A—Parties to the Award 

2. Schedule of Applicants and Schedule of Respondents: 
Delete these schedules and insert in lieu thereof the 
following: 

Schedule A—Parties to the Award. 

Union Parties to the Award 

Metals and Engineering Workers' Union—Western 
Australian Branch. 

Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch). 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch. 

Employer Party to the Award 

Western Mining Corporation Limited. 

Meat and Allied Trades Federation of Australia 
(Western Australian Division) 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western Austra- 
lian Branch and Others 

and 

Western Mining Corporation Limited. 

No. 476 of 1993. 

Engineering and Engine Drivers' Nickel Smelting Award, 
1973. 

No. 4 of 1973. 

COMMISSIONER J.F. GREGOR. 

25 June 1993. 

Order. 

HAVING heard Mr F. Logan on behalf of the Applicants 
and Mr L.H. Pilgrim on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Engineering and Engine Drivers' (Nickel 
Smelting) Award, 1973 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 28th day of May 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: 

A. Delete the title "Schedule of Respondent". 

B. Immediately following the title Appendix 1 insert 
the following: 

Schedule A—Parties to the Award 

2. Schedule of Respondent: Delete this schedule. 

3. Appendix 1: Immediately following this Appendix 
insert the following new schedule: 

Schedule A—Parties to the Award. 

Union Parties to the Award 

Metals and Engineering Workers' Union—Western 
Australian Branch. 

Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch). 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch. 

Employer Party to the Award 

Western Mining Corporation Limited. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Agriculture Protection Board and Others. 
No. P24 of 1993. 

Government Officers Salaries, Allowances and Conditions 
Award 1989 

No. PSA A3 of 1989. 
COMMISSIONER J.A. NEGUS. 

7 July 1993. 
Order. 

HAVING heard Mr E. Rea on behalf of the Applicants and 
Ms M. Rogers on behalf of the Respondent, the Commis- 
sion, being satisfied that the claim complies with the terms 
of the General Order of the Commission No. 1752 of 1991 
dated 31 January, 1992, and pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have affect from the first pay period commencing 
on or after the 24th day of June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—^Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area of Operation 
4. Scope 
5. Tferm of Award 
6. Definitions 
7. Contract of Service 
8. Certificate of Service 
9. Part Time Employment 

10. Salaries and Salary Ranges 
11. Salaries—Specified Callings 
12. Annual Increments 
13. Payment of Salaries 
14. Higher Duties Allowance 
15. Deduction of Association Subscriptions 
16. Hours 
17. Shift Work 
18. Overtime 
19. Annual Leave 
20. Public Holidays 
21. Long Service Leave 
22. Sick Leave 
23. Maternity Leave 
24. Leave Without Pay 
25. Study Leave 
26. Short Leave 
27. Leave to Attend Association Business 
28. Trade Union Training Leave 
29. Leave for Training with the Defence Force 

Reserves 
30. Camping Allowance 
31. District Allowance 
32. Disturbance Allowance 
33. Diving Allowance 
34. Flying Allowance 
35. Motor Vehicle Allowance 
36. Property Allowance 
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37. Protective Clothing 
38. Relieving Allowance 
39. Removal Allowance 
40. Sea Going Allowance 
41. Transfer Allowance 
42. Travelling Allowance 
43. Weekend Absence from Residence 
44. Preservation of Rights 
45. Time and Salaries Record 
46. Notification of Change 
47. Right of Entry 
48. Copies of Award 
49. Wage Fixing Principles 
50. Establishment of Consultative Mechanisms 
51. Award Modernisation 

Schedule A—List of Respondents 
Schedule B—Government Officers not Covered 

by the Scope of this Award 
Schedule C—List of Awards/Agreements re- 

placed by this Award 
Schedule D—Salaries 
Schedule E—Salaries—Specified Callings 
Schedule F—Camping Allowance 
Schedule G—District Allowances 
Schedule H—Motor Vehicle Allowances 
Schedule I—Overtime 
Schedule!—^Travelling, Transfer and Relieving 

Allowance 
Schedule K—Shiftwork Allowances 
Schedule L—Other Allowances 
Schedule M—Travel Concessions for Annual 

Leave 
Schedule N—Named Union Party 

2. Schedule M.—Travel Concessions for Annual Leave: 
Immediately following this Schedule insert the following 
new Schedule: 

Schedule N—Named Union Party. 
The Civil Service Association of Western Australia 

Incorporated. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area 
4. Scope 
5. Tbrm 
6. Definitions 
7. Contracts of Service 
8. Hours of Duty 
9. Leave of Absence 

10. Allowances 
11. Records and Information 
12. Organisational Change 
13. Preservation and Non-Reduction 
14. Liberty to Apply 
15. Deduction of Association Subscriptions 
16. Payment of Salaries 
17. Salaries 
18. Salary Classifications 
19. Salaries—Specified Callings 
20. Special Contracts 
21. Trainee's Salaries 
22. Wage Fixing Principles 
23. Establishment of Consultative Mechanisms 
24. Award Modernisation 

Schedule A—Named Union Party 
2. Clause 24.—Award Modernisation: Immediately fol- 

lowing this clause insert the following new Schedule: 
Schedule A—Named Union Party. 

The Civil Service Association of Western Australia 
Incorporated. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Commissioner, State Government Insurance Commission. 
No. P25 of 1993. 

Government Officers (State Government Insurance 
Commission) Award, 1987 

No. PSA A21 of 1986. 
COMMISSIONER J.A. NEGUS. 

7 July 1993. 
Order. 

HAVING heard Mr E. Rea on behalf of the Applicants and 
Ms M. Rogers on behalf of the Respondent, the Commis- 
sion, being satisfied that the claim complies with the terms 
of the General Order of the Commission No. 1752 of 1991 
dated 31 January, 1992, and pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 

That the Government Officers (State Government 
Insurance Commission) Award, 1987 be varied in 
accordance with the following Schedule and that such 
variation shall have affect from the first pay period 
commencing on or after the 24th day of June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Perth Dental Hospital. 
No. 582 of 1993. 

Hospital Employees' (Perth Dental Hospital) Award 1971 
No. 4 of 1970. 

CHIEF COMMISSIONER W.S. COLEMAN. 
29 June 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms A. Kennedy on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 51 of the Western Australian Industrial 
Gazette at page 559; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—^Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Employees' (Perth Dental Hospi- 
tal) Award 1971 be varied in accordance with die 
following Schedule to identify the Applicant Union as 
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a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 21. Dispute 

Settlement Procedures insert the following: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 21.—Dispute Settlement Procedures: After this 
clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondent. 
Board of Management, Perth Dental Hospital 

3. Respondent: Delete this Schedule. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Hospital Laundry and Linen Service. 
No. 592 of 1993. 

Hospital Laundry & Linen Service (Government) Award, 
1982 

No. A 36 of 1981. 
CHIEF COMMISSIONER W.S. COLEMAN. 

29 June 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms M. Kaempf on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 63 of the Western Australian Industrial 
Gazette at page 95; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Laundry & Linen Service (Govern- 
ment) Award, 1982 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule A—Memo- 

randum of Agreement and Schedule B—Applicant Unions 
and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Memorandum of Agreement 
Schedule C—Applicant Unions 

2. Clause 26.—Dispute Settling Procedure: After this 
clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule A—Memorandum of Agreement: Rename 
this Schedule as follows: 

Schedule B—Memorandum of Agreement. 
4. Schedule of Applicants: Rename this Schedule as 

follows. 
Schedule C—Applicant Unions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Lakes Hospital. 
No. 793 of 1993. 

Hospital Laundry and Linen Service (Salaried Officers) 
Award, 1980. 

COMMISSIONER J.A. NEGUS. 
25 June 1993. 

HAVING heard Mr M. Nolan behalf of the Applicant and 
Ms J. Sheridan for the Respondent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Laundry and Linen Service 
(Salaried Officers) Award, 1980 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect on and from the 13 th day of 
November 1980. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Area 
5. Tferm 
6. Definitions 
7. Contract of Service 
8. Salaries 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Short Leave 
16. Sick Leave 
17. Maternity Leave 
18. Long Service Leave 
19. Motor Vehicle Allowances 
20. Travelling 
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21. Transfers 
22. Travelling Time 
23. Relieving or Special Duty 
24. Travelling, Transfers and Relieving Duty—Rates 

of Allowance 
25. Removal Allowance 
26. Dirty Work 
27. Dispute Settlement Procedure 
28. Shift Work 
29. Protective Clothing and Uniforms 
30. District Allowance 
31. Child Allowance 
32. Channel of Communication 
33. Board of Reference 
34. Part-Time Employees 
35. Property Allowance 
36. Casual Employees 
37. Deduction of Union Subscriptions 
38. Leave to Attend Union Business 
39. Trade Union Training Leave 
40. Introduction of Change 
41. Skills Acquisition 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classification to Salaries—Conver- 
sion Table 
Schedule D—Classification and Grading of Em- 
ployees in Clerical and Administrative Division 
Schedule E—Classification and Grading of Em- 
ployees in General Division 
Schedule F—Respondent 

2. Clause 41.—Skills Acquisition: Immediately following 
this clause insert the following new Schedule: 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers) is a named party to this 
Award. 

3. Schedule A—Minimum Salaries: Rename this Sched- 
ule to read as Schedule "B". 

4. Schedule B—Classification to Salaries—Conversion 
Table: Rename this Schedule to read as Schedule "C". 

5. Schedule C—Classification and Grading of Employees 
in Clerical and Administrative Division: Rename this 
Schedule to read as Schedule "D". 

6. Schedule D—Classification and Grading of Employees 
in General Division: Rename this Schedule to read as 
Schedule "E". 

7. Respondent: Delete this heading and insert in lieu 
thereof the following: 

Schedule F. 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
J. Arnold and Others. 

No. 791 of 1993. 

Hospital Salaried Officers (Dental Therapists) Award, 1980. 

COMMISSIONER J.A. NEGUS. 
25 June 1993. 

being satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Dental Thera- 
pists) Award, 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 10th day of June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof the following: 

2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. Wage Fixing Principles 

3. Scope 
4. Area 
5. Tferm 
6. Definition 
7. Payment of Salaries 
8. Salaries 
9. Contract of Service 

10. Hours 
11. Overtime 
12. Meal Money 
13. Holidays and Annual Leave 
14. Compassionate Leave 
15. Sick Leave 
16. Maternity Leave 
17. Long Service Leave 
18. Protective Clothing and Uniforms 
19. Right of Entry 
20. Records and Inspection of Records 
21. Limitation on Unqualified Employees 
22. Part-Time Employees 
23. Casual Employees 
24. Liberty to Apply 
25. No Reduction 
26. Superannuation 

Schedule A—Named Union Party 
Schedule B—Respondents 

2. Clause 26.—Superannuation: Immediately following 
this clause insert the following new Schedule: 

Schedule A—Named Union Party. 

Hospital Salaried Officers Association of Western 
Australia (Union of Workers) is a named party to this 
Award. 

3. Schedule of Respondents: Delete the heading and insert 
in lieu thereof the following: 

Schedule B. 

Respondents. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr M. O'Connor for the Respondent, the Commission, 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Good Samaritan Industries. 
No. 794 of 1993. 

Hospital Salaried Officers (Good Samaritan Industries) 
Award 1990. 

COMMISSIONER J.A. NEGUS. 
25 June 1993. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr M. O'Connor for the Respondent, the Commission, 
being satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Good Samaritan 
Industries) Award 1990 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the 10th day of June 1993. 

(Sgd.) J.A NEGUS, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Effect, Area and Scope of Award 
4. Definitions 
5. Right of Entry 
6. Record 
7. Contract of Service and Termination 
8. Payment of Salaries 
9. Hours 

10. Overtime 
11. Meal Money 
12. Public Holidays 
13. Annual Leave 
14. Compassionate Leave 
15. Sick Leave 
16. Maternity Leave 
17. Long Service Leave 
18. Union Notices 
19. No Reduction 
20. Protective Clothing and Uniforms 
21. Higher Duties 
22. Notification of Change and Redundancy 
23. Travelling 
24. Superannuation 
25. Statement of Employment 
26. Aged and Infirm Employees 
27. Education Leave 
28. Deduction of Association Subscriptions 
29. Location Allowance 
30. Motor Vehicle Allowance 
31. Salaries and Classifications 
32. Enterprise Agreements 

Schedule A—Named Union Party 
Schedule B—Callings Covered By The Award 
Schedule C—Salaries 
Schedule D—Motor Vehicle Allowances. 

2. Clause 32.—Enterprise Agreements: Immediately 
following this clause insert the following new Schedule: 

Schedule A—Named Union Party. 

Hospital Salaried Officers Association of Western 
Australia (Union of Workers) is a named party to this 
Award. 

3. Schedule A—Callings Covered by the Award: Rename 
this Schedule to read Schedule "B". 

4. Schedule B—Salaries: Rename this Schedule to read 
Schedule "C". 

5. Schedule C—Motor Vehicle Allowances: Rename this 
Schedule to read Schedule "D". 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Bassendean Nursing Home and Others. 
No. 790 of 1993. 

Hospital Salaried Officers (Nursing Homes) Award 1976. 
COMMISSIONER J.A. NEGUS. 

25 June 1993. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr M. O' Connor for the Respondent, the Commission, 
being satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Nursing Homes) 
Award 1976 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 10th day of June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2k. Wage Fixing Principles 

3. Scope 
4. Area 
5. Tferm 
6. Definition 
7. Membership 
8. Contract of Service 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Compassionate Leave 
16. Sick Leave 
17. Long Service Leave 
18. Motor Vehicle Allowances 
19. Travelling Expenses 
20. Shift Work 
21. Protective Clothing and Uniforms 
22. Board of Reference 
23. Part-Time Employees 
24. Casual Employees 
25. Temporary Employees 
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26. No Reduction 
27. Breakdowns 
28. Liberty to Apply 
29. Salaries 
30. Maternity Leave 
31. Effect of 38 Hour Week 
32. Representative Interviewing Employees 
33. Calculation of Penalties 
34. Enterprise Agreements 

Schedule A—Named Union Party 
Schedule B—Respondents 
Schedule C—Minimum Salaries 
Schedule D—Classification and Grading of Em- 
ployees 

2. Clause 34.—Enterprise Agreements: Immediately 
following this clause insert the following new Schedule: 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers) is a named party to this 
Award. 

3. Schedule A—Respondents: Delete the heading and 
insert in lieu thereof the following: 

Schedule B. 
Respondents. 

4. Schedule B—Minimum Salaries: Delete the heading 
and insert in lieu thereof the following: 

Schedule C. 
Minimum Salaries. 

5. Schedule C—Classification and Grading of Employ- 
ees: Delete the heading and insert in lieu thereof the 
following: 

Schedule D. 
Classification and Grading of Employees. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Attadale Hospital & Others. 
No. 792 of 1993. 

Hospital Salaried Officers (Private Hospitals) Award, 1980. 
COMMISSIONER J.A. NEGUS. 

25 June 1993. 

2. Arrangement 
2A. Wage Fixing Principles 

3. Scope 
4. Area 
5. Term 
6. Right of Entry 
7. Definitions 
8. Inspection of Salary Record 
9. Contract of Service 

10. Payment of Salaries 
11. Higher Duties 
12. Hours 
13. Overtime 
14. Meal Money 
15. Holidays and Annual Leave 
16. Compassionate Leave 
17. Sick Leave 
18. Maternity Leave 
19. Long Service Leave 
20. Motor Vehicle Allowances 
21. Travelling 
22. Protective Clothing and Uniforms 
23. Part-Time Employees 
24. Temporary Employees 
25. Shiftwork 
26. Notices 
27. Non-Reduction 
28. Liberty to Apply 
29. Salaries 
30. Calculation of Penalties 
31. Effect of 38 Hour Week 
32. Casual Employees 
33. Enterprise Agreements 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classification and Grading of Em- 
ployees 
Schedule D—Respondents 

2. Clause 33.—Enterprise Agreements: Immediately 
following this clause insert the following new Schedule: 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers) is a named party to this 
Award. 

3. Schedule A—Minimum Salaries: Rename this Sched- 
ule to read Schedule "B". 

4. Schedule B—Classification and Grading of Employ- 
ees: Rename this Schedule to read Schedule "C". 

5. Schedule of Respondents: Delete the heading and insert 
in lieu thereof the following: 

Schedule D. 
Respondents. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr M. O'Connor for the Respondent, the Commission, 
being satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Private Hospi- 
tals) Award, 1980 be varied in accordance with die 
following Schedule and that such variation shall have 
effect on and from the 10th day of June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement 

1. Tide 
1A. State Wage Principles 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Red Cross (Social Work Service) Society of WA. 
No. 798 of 1993. 

Hospital Salaried Officers (Red Cross Social Work Service) 
Award 1978. 

COMMISSIONER J.A. NEGUS. 
25 June 1993. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr M. O'Connor for the Respondent, the Commission, 
being satisfied that the claim complies with the terms of the 
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General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Red Cross 
Social Work Service) Award 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 10th day of 
June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof the following: 

2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. Wage Fixing Principles 

3. Scope 
4. Area 
5. Tfcrm 
6. Right of Entry 
7. Inspection of Salary Record 
8. Contract of Service 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Compassionate Leave 
16. Sick Leave 
17. Long Service Leave 
18. Motor Vehicle Allowances 
19. Travelling 
20. Protective Clothing and Uniforms 
21. Board of Reference 
22. Part-Time Workers 
23. Non-Reduction 
24. Salaries 
25. Preference 
26. Liberty to Apply 
27. Maternity Leave 
28. Casual Employees 
29. Enterprise Agreements 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 

2. Clause 29.—Enterprise Agreements: Immediately 
following this clause insert the following new Schedule: 

Schedule A—Named Union Party. 

Hospital Salaried Officers Association of Western 
Australia (Union of Workers) is a named party to this 
Award. 

3. Schedule A—Minimum Salaries: Rename this Sched- 
ule to read Schedule "B". 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Red Cross (Blood Transfusion Service). 
No. 799 of 1993. 

Hospital Salaried Officers (Red Cross Blood Transfusion 
Service) Award 1978. 

COMMISSIONER J.A. NEGUS. 
25 June 1993. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr M. O'Connor for the Respondent, the Commission, 
being satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Red Cross 
Blood Transfusion Service) Award 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 10th day of 
June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. Wage Fixing Principles 

3. Scope 
4. Area 
5. Tferm 
6. Right of Entry 
7. Inspection of Salary Record 
8. Contract of Service 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Compassionate Leave 
16. Sick Leave 
17. Long Service Leave 
18. Motor Vehicle Allowances 
19. Travelling 
20. Protective Clothing and Uniforms 
21. Board of Reference 
22. Part-Time Workers 
23. Shift Work 
24. Salaries 
25. Preference 
26. Liberty to Apply 
27. Maternity Leave 
28. Casual Employees 
29. Enterprise Agreements 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classification and Grading of Em- 
ployees 

2. Clause 29.—Enterprise Agreements: Immediately 
following this clause insert the following new Schedule: 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers) is a named party to this 
Award. 
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3. Schedule A—Minimum Salaries: Rename this Sched- 
ule to read Schedule "B". 

4. Schedule B—Classification and Grading of Employ- 
ees: Rename this Schedule to read Schedule "C". 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Silver Chain Nursing Association (Inc). 

No. 797 of 1993. 

Hospital Salaried Officers (Silver Chain) Award 1980. 
COMMISSIONER J.A. NEGUS. 

25 June 1993. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr M. O'Connor for the Respondent, the Commission, 
being satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Silver Chain) 
Award 1980 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 10th day of June 1993. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. Wage Fixing Principles 

3. Scope 
4. Area 
5. Tferm 
6. Right of Entry 
7. Inspection of Salary Record 
8. Contract of Service 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Compassionate Leave 
16. Sick Leave 
17. Long Service Leave 
18. Motor Vehicle Allowances 
19. Travelling 
20. Laundry and Uniforms 
21. Tblephone Allowance 
22. Part-Time Workers 
23. Notices 
24. Non-Reduction 
25. Maternity Leave 
26. Salaries 
27. Shift Work 
28. Casual Employees 
29. Enterprise Agreements 
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Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classification and Grading of Em- 
ployees 
Schedule D—Respondents 

2. Clause 29.—Enterprise Agreements: Immediately 
following this clause insert the following new Schedule: 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers) is a named party to this 
Award. 

3. Schedule A—Minimum Salaries: Rename this Sched- 
ule to read as Schedule "B". 

4. Schedule B—Classification and Grading of Employ- 
ees: Rename this Schedule to read as Schedule "C". 

5. Schedule of Respondent: Delete this heading and insert 
in lieu thereof the following: 

Schedule D. 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Cerebral Palsy Foundation. 
No. 788 of 1993. 

Hospital Salaried Officers (Spastic Welfare) Award 1978. 
COMMISSIONER J.A. NEGUS. 

25 June 1993. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr M. O'Connor for the Respondent, the Commission, 
being satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Spastic Welfare) 
Award 1978 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 10th day of June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

thereof the following: 
1.—Title. 

This award shall be known as the "Hospital Salaried 
Officers (Cerebral Palsy) Award 1978". 

2. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. Wage Fixing Principles 
3. Scope 
4. Area 
5. Term 
6. Right of Entry 
7. Inspection of Salary Record 
8. Contract of Service 
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9. Payment of Salaries 
10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Compassionate Leave 
16. Sick Leave 
17. Long Service Leave 
18. Motor Vehicle Allowances 
19. Travelling 
20. Shift Work 
21. Protective Clothing and Uniforms 
22. Board of Reference 
23. Part-Time Workers 
24. Non-Reduction 
25. Salaries 
26. Preference 
27. Liberty to Apply 
28. Maternity Leave 
29. Casual Employees 
30. Enterprise Agreements 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classification and Grading of Em- 
ployees 
Schedule D—Respondents 

2. Clause 30.—Enterprise Agreements: Immediately 
following this clause insert the following new Schedule: 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers) is a named party to this 
Award. 

3. Schedule A—Minimum Salaries: Rename this Sched- 
ule to read Schedule "B". 

4. Schedule B—Classification and Grading of Employ- 
ees: Rename this Schedule to read Schedule "C". 

5. Schedule of Respondents: Delete this Schedule and 
insert in lieu thereof the following: 

Schedule D. 
Respondents. 

Cerebral Palsy Association of W.A. (Inc.) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Health and Others. 
No. 563 of 1993. 

Hospital Workers (Government) Award 
No. 21 of 1966. 

CHIEF COMMISSIONER W.S. COLEMAN. 
29 June 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms A. Kennedy on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent. 

And whereas, the issuance of this award has been 
published in Volume 46 of the Western Australian Industrial 
Gazette at page 1319; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Workers (Government) Award No. 
21 of 1966 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement; Delete Schedule of Respon- 

dents and Memorandum of Agreement from this Clause and 
insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Memorandum of Agreement 

2. Clause 39.—Wages: After this clause insert the 
following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
Hon. Minister for Health 
The Board of Management The Board of Management 
Sir Charles Gairdner Hospital Royal Perth Hospital 
Verdun Street Wellington Street 
NEDLANDS WA 6009 PERTH WA 6000 

The Board of Management 
Princess Margaret Hospital 
Thomas Street 
SUBIACO WA 6008 
The Board of Management 
Aston Recovery Hospital 
79 Colin Street 
WEST PERTH WA 6005 
The Board of Management 
Corrigin District Hospital 
CORRIGIN WA 6375 

The Board of Management 
Mukinbudin District Hospital 
MUKINBUDIN WA 6479 

The Board of Management 
'Numbala-Nunga' 
Derby Nursing Home 
DERBY WA 6728 
The Board of Management 
Southern Cross District 

Hospital 
SOUTHERN CROSS WA 
6426 
The Board of Management 
Armadale-Kelmscott District 

Hospital, Albany Highway 
ARMADALE WA 6112 
The Board of Management 
Bunbury Regional Hospital 
Blair Street 
BUNBURY WA 6230 
The Board of Management 
Derby Regional Hospital 
DERBY WA 6728 

The Board of Management 
Kalgoorlie Regional Hospital 
KALGOORLIE WA 6430 

The Board of Management 
King Edward Memorial Hospital 
Bagot Road 
SUBIACO WA 6008 
The Board of Management 
Bridgetown District Hospital 
BRIDGETOWN WA 6255 

The Board of Management 
Harvey District Hospital 
Hayward Street 
HARVEY WA 6220 
The Board of Management 
Murray District Hospital 
McKay Street 
PINJARRA WA 6208 
The Board of Management 
Ord Street Hospital 
15 Ord Street 
WEST PERTH WA 6005 
The Board of Management 
Warren District Hospital 
Hospital Avenue 
MANJIMUP WA 6258 

The Board of Management 
Bentley Hospital 
Mills Street 
BENTLEY WA 6102 
The Board of Management 
Carnarvon Regional Hospital 
Cleaver Street 
CARNARVON WA 6701 
The Board of Management 
Esperance District Hospital 
Hicks Street 
ESPERANCE WA 6450 
The Board of Management 
Fremantle Hospital 
Alma Street 
FREMANTLE WA 6160 
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The Board of Management 
Margaret River District 

Hospital 
Wallcliff Road 
MARGARET RIVER WA 
6285 
The Board of Management 
Perth Dental Hospital 
196 Goderich Street 
PERTH WA 6000 

The Board of Management 
Kalamunda District 

Community Hospital 
Elizabeth Street 
KALAMUNDA WA 6076 
The Board of Management 
Quo Vadis Hospital 
Admiral Road 
BYFORD WA 6201 
The Board of Management 
Broome District Hospital 
BROOME WA 6725 

The Board of Management 
Geraldton Regional Hospital 
Shenton Street 
GERALDTON WA 6530 
The Board of Management 
Narrogin Regional Hospital 
Williams Road 
NARROGIN WA 6312 

The Board of Management 
Port Hedland Regional 

Hospital 
Kingsmill Street 
TORT HEDLAND WA 6721 
The Board of Management 
Sandstone Nursing Post 
SANDSTONE WA 6639 

The Board of Management 
The Mount Hospital 
253 St. George's Tferrace 
PERTH WA 6000 
The Board of Management 
Osbome Park Hospital 
Osbome Place 
STIRLING WA 6021 
The Board of Management 
Woodside Maternity Hospital 
180 Dalgety Street 
FREMANTLE WA 6160 
The Board of Management 
Sunset Hospital 
Beatrice Road 
DALKEITH WA 6009 

The Board of Management 
Bruce Rock Memorial 

Hospital 
1 Buller Road 
BRUCE ROCK WA 6418 

The Board of Management 
North Midlands District 

Hospital 
Three Springs Hospital 
THREE SPRINGS WA 6519 
The Board of Management 
Albany Regional Hospital 
Hardie Road 
ALBANY WA 6330 

The Board of Management 
Dampier District Hospital 
DAMPIER WA 6713 

The Board of Management 
Mount Henry Hospital 
Cloister Avenue 
COMO WA 6152 
The Board of Management 
Swan District Hospital 
Eveline Road 
MIDDLE SWAN WA 6056 
The Board of Management 
Rockingham-Kwinana 

District Hospital 
Elanora Drive 
ROCKINGHAM WA 6168 
The Board of Management 
North am Regional Hospital 
NORTHAM WA 6401 

The Board of Management 
Tambellup Nursing Post 
Taylor Street 
TAMBELLUP WA 6320 

3. Memorandum of Agreement: Rename this Memoran- 
dum as follows: 

Schedule C—Memorandum of Agreement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

BHP Iron Ore Limited. 
No. 609 of 1993. 

Iron Ore Production and Processing (Goldsworthy Mining 
Limited) Award 

No. A 43 of 1981. 
COMMISSIONER J.F. GREGOR. 

10 June 1993. 
Order. 

HAVING heard Ms M. Tome appeared on behalf of The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch and the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) and Mr 
F. Logan on behalf of the Metals and Engineering Workers 
Union—Western Australia and the Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers and Mr M. Wheeler on behalf of BHP Iron Ore Limited, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No. A 43 of 
1981 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 26th day of May 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following "Ap- 

pendix 1" of Part II—Railway Traffic Operations insert the 
following: 

Schedule .1—Parties to the Award 
2. Part II—Appendix 1: Immediately after this Appendix 

insert the following new schedule: 
Schedule 1—Parties to the Award. 

Union Parties to the Award 
Metals and Engineering Workers' Union—Western 

Australia 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
Construction, Mining, Energy, Timberyards, Saw- 

mills and Woodworkers Union of Australia—Western 
Australian Branch 

The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers 

Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch 
Employer Party to the Award 

BHP Iron Ore (Goldsworthy) Limited 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia and Others 
and 

Mt Newman Mining Company Pty Limited. 
No. 737 of 1993. 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

BHP Iron Ore Limited. 
No. 611 of 1993. 

Iron Ore Production and Processing (Mt. Newman Mining 
Company Pty Limited) Award 

No. A 29 of 1984. 
COMMISSIONER J.F. GREGOR. 

10 June 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers Union—Western Australia and the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers and Ms M. Tome appeared on behalf 
of The Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia—Western 
Australian Branch and the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and Mr M. Wheeler on behalf of BHP Iron Ore 
Limited, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Iron Ore Production and Processing (Mt. 
Newman Mining Company Pty Limited) Award No. A 
29 of 1984 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 26th day of May 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Part I—Clause 2.—Arrangement: Immediately follow- 

ing "Third Schedule—Special Maintenance Rates" insert 
the following: 

Fourth Schedule—Parties to the Award 
2. Part I—Immediately after the Third Schedule—Special 

Maintenance Rates insert the following new schedule: 
Fourth Schedule—Parties to the Award. 

Union Parties to the Award 
Metals and Engineering Workers' Union—Western 

Australia 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
Construction, Mining, Energy, Timberyards, Saw- 

mills and Woodworkers Union of Australia—Western 
Australian Branch 

The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 

The Plumbers and Gasfitiers Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers 

Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch 

Employer Party to the Award 
BHP Iron Ore Limited 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Alsco Linen Service Pty Ltd and Others. 

No. 565 of 1993. 

Laundry Workers' Award, 1981 
No. A 29 of 1981. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 62 of the Western Australian Industrial 
Gazette at page 38; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Laundry Workers' Award, 1981 be varied 
in accordance with the following Schedule to identify 
the Applicant Union as a named party to the award and 
that such variation shall have effect from the 4th day 
of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete Appendix I—Respon- 

dents from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondent 

2. Clause 33.—Superannuation: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix I—Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
4. Throughout the text of the Award delete 'Appendix F 

and insert in lieu 'Schedule B'. 
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WESTERN AUSTRALIAN 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch and Australian Electrical, Electronics, 

Foundry and Engineering Union (Western Australian 
Branch) 

Otis Elevator Co. Pty Ltd and Others. 

No. 472(A) of 1993. 

Lift Industry (Electrical and Metal Trades) Award 1973 
No. 9 of 1973. 

COMMISSIONER R.N. GEORGE. 

25 June 1993. 

Order. 

HAVING heard Mr F. Logan on behalf of the Applicants 
and Mr M. Bcros on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That the Application be divided into Parts A and 
B. 

(2) That Part B of the Application be adjourned to a 
date to be fixed at which time the employer parties 
to the proceedings which led to the making of the 
Lift Industry (Electrical and Metal Trades) Award 
1973 and any employer who may have been 
subsequently formally joined as a party shall be 
required to show cause why they should not be 
named as parties to the Award. 

(3) That the Lift Industry (Electrical and Metal 
Trades) Award 1973 be varied in accordance with 
the following Schedule and that such variation 
shall have effect on and from the 19th day of May 
1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Commercial Minerals Ltd. 
No. 598 of 1993. 

Mineral Earths Employees' Award 
No. 9 of 1975. 

COMMISSIONER G.L. FIELDING. 
10 June 1993. 

Order. 
HAVING heard Ms D. Rowe on behalf of the Applicant and 
after there initially being no appearance on behalf of the 
Respondent having heard Miss C.A. Fitz Gibbon, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders that the 
Mineral Earths Employees' Award be varied in accordance 
with the following Schedule with effect from the 3rd day of 
June, 1993; provided, however, that The Federated Miscel- 
laneous Workers' Union of Australia, W.A. Branch shall be 
deemed to have been a named party to the Award with effect 
from the 1st day of April, 1980. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title "Schedule of 

Respondents" and insert the new title as follows— 
Named Parties 

2. Clause 30.—Seasonal Employees: After this clause add 
the following— 

Named Parties. 
The named parties to the Award are— 

The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch 

Commercial Minerals Ltd 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: After the title "Third 
Schedule—Memorandum of Agreement" add the following 
new title: 

Fourth Schedule—Named Parties to the Award. 

2. Third Schedule—Memorandum of Agreement: Imme- 
diately following this Schedule insert the following new 
Schedule as follows: 

Fourth Schedule—Named Parties to the Award. 

Unions Parties 

Metals and Engineering Workers' Union—Western 
Australian Branch 

Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Cable Sands (WA) Pty Ltd and Others. 
No. 746 of 1993. 

Mineral Sands Industry Award 1991. 
No. A 3 of 1991. 

COMMISSIONER G.L. FIELDING. 
21 June 1993. 

Order. 
HAVING heard Miss M. Robinson on behalf of the 
Applicant; Ms A.M. McNamara on behalf of RGC Mineral 
Sands Limited; and G.D. McKenzie on behalf of the 
remaining Respondents, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Mineral Sands Industry Award 1991 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 
date hereof. 

(Sgd.) G.L. FIELDING, 
Commissioner. L.S. 



Schedule. 
1. Clause 2.—^Arrangement: Delete the title "Schedule— 

Named Employer Parties" and insert in lieu thereof the 
following— 

Schedule—Named Parties 
2. Schedule—Named Employer Parties: Delete this 

schedule and insert in lieu thereof the following— 
Schedule—Named Parties. 

The following parties are named parties to the Award— 
The Australian Workers' Union, West Austra- 

lian Branch, Industrial Union of Workers • 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
Metal and Engineering Workers' Union— 

Western Australia 
The Construction, Mining, Energy, Timber- 

yards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 

Cable Sands (WA) Pty Ltd 
ISK Minerals Pty Ltd 
RGC Mineral Sands Limited 
Westralian Sands Limited 
McMahon Constructions Pty Ltd 
Piacentini & Son Pty Ltd 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bakewell Pies (1978) Pty Ltd and Others. 
No. 594 of 1993. 

Pastrycooks' Award No. 24 of 1981. 
CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 62 of the Western Australian Industrial 
Gazette at page 2951; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Pastrycooks' Award No. 24 of 1981 be 
varied in accordance with the following Schedule to 
identify the Applicant Union as a named party to the 
award and that such variation shall have effect from the 
4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Schedule of Respon- 

dents and Schedule A from this Clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C 

2. Clause 32.—Enterprise Hours: In Part 1, Subclause (6) 
of this Clause delete the reference to 'Schedule A* and insert 
in lieu 'Schedule C\ 

3. Clause 32.—Enterprise Hours: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

4. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 
5. Schedule A: Rename this Schedule as follows: 

Schedule C. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of 

Workers 
and 

Minister for Police 
No. 353 of 1993. 

The Police Award 1965 
No. 2 of 1965. 

COMMISSIONER S.A. KENNEDY. 
2 July 1993. 

Order. 
HAVING heard Mr J. Bannan on behalf of the Applicant and 
Ms V. Zupanovich on behalf of the Respondent, now 
therefore I the undersigned, pursuant to the Industrial 
Relations Act 1979, and by consent, do hereby order— 

That The Police Award 1965 as amended be further 
varied in accordance with the following Schedule with 
effect on and from the 29th day of June 1993. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

number and title "37. Adjustment of Reimbursement 
Allowances" add a new number and title as follows: 

38. Named Parties 
2. Clause 5.—Definitions: Immediately following the 

definition of "Spouse" insert a new definition "Union" as 
follows: 

"Union" means the Western Australian Police 
Union of Workers. 

3. Clause 37.—^Adjustment of Reimbursement Allow- 
ances: Immediately following this clause insert a new 
clause. Clause 37.—Named Parties, as follows: 

38.—Named Parties 
The names parties to this Award are The Western 

Australian Police Union of Workers, 73 Burs wood 
Road, Victoria Park, 6100 and The Minister for Police, 
13th Floor, Dumas House, 2 Havelock Street, West 
Perth, 6005. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of 

Workers 
and 

Minister for Police 
No. 355 of 1993. 

Police Cadets' Award 
No. R 7 of 1976. ' 

COMMISSIONER S.A. KENNEDY. 
2 July 1993. 

Order. 
HAVING heard Mr J. Bannan on behalf of the Applicant and 
Ms V. Zupanovich on behalf of the Respondent, now 
therefore I the undersigned, pursuant to the Industrial 
Relations Act 1979, and by consent, do hereby order— 

That the Police Cadets' Award as amended be 
further varied in accordance with the following 
Schedule with effect on and from the 29th day of June 
1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Immediately following "4. Scope" in this clause, 
insert the following: 

4A. Definitions 
B. Immediately following "20. Award Modernisa- 

tion" in this clause, insert the following: 
21. Named Parties 

2. Clause 4.—Scope: Immediately following this clause, 
insert a new clause. Clause 4A.—Definitions as follows: 

4A.—Definitions 
"Union" means the Western Australian Police 

Union of Workers. 
3. Clause 20.—Award Modernisation: Immediately fol- 

lowing this clause, insert a new clause. Clause 21.—Named 
Parties, as follows: 

21.—Named Parties 
The named parties to this award are The Western 

Australian Police Union of Workers, 73 Burswood 
Road, Victoria Park, 6100 and The Minister for Police, 
13th Floor, Dumas House, 2 Havelock Street, West 
Perth, 6005. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Commissioner, Public Service Commission. 
No. P26 of 1993. 

Public Service Allowances (Fisheries and Wildlife Officers) 
Award 1990 

No. PSA A5 of 1986. 
COMMISSIONER J.A. NEGUS. 

7 July 1993. 
Order. 

HAVING heard Mr E. Rea on behalf of the Applicants and 
Ms M. Rogers on behalf of the Respondent, the Commis- 
sion, being satisfied that the claim complies with the terms 

of the General Order of the Commission No. 1752 of 1991 
dated 31 January, 1992, and pursuant to the powers 
conferred on it as Public Service Arbitrator by the Industrial 
Relations Act 1979 hereby orders— 

That the Public Service Allowances (Fisheries and 
Wildlife Officers) Award 1990 be varied in accordance 
with the following Schedule and that such variation 
shall have affect from the first pay period commencing 
on or after the 24th day of June 1993. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement 

1. Tide 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Definitions 
5. Commuted Overtime Allowance 
6. Public Service Holidays 
7. Weekend Duty 
8. Copies of Award 
9. Term of Award 

10. Liberty to Apply 
Schedule A—Named Union Party 

2. Clause 10.—Liberty to Apply: Immediately following 
this clause insert the following new Schedule: 

Schedule A—Named Union Party. 
The Civil Service Association of Western Australia 

Incorporated. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Department of Conservation and Land Management 
No. 580 of 1993. 

Rangers (National Parks) Consolidated Award, 1987 
No. A 17 of 1981. 

CHIEF COMMISSIONER W.S. COLEMAN. 
29 June 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 62 of the Western Australian Industrial 
Gazette at page 2732. 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Rangers (National Parks) Consolidated 
Award, 1987 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 24.—^Transfers and Termination insert the following: 
Schedule A—Parties to the Award. 

2. Clause 24.—^Transfers and Termination: After this 
clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Paraplegic-Quadriplegic Association of Western Australia 
(Inc). 

No. 795 of 1993. 
Salaried Officers (Paraplegic-Quadraplegic Association) 

Award, 1988. 
COMMISSIONER J.A. NEGUS. 

25 June 1993. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Mr M. O'Connor for the Respondent, the Commission, 
being satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Salaried Officers (Paraplegic-Quadraplegic 
Association) Award, 1988 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the 10th day of June 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. Wage Fixing Principles 

3. Scope 
4. Definitions 
5. Term 
6. Right of Entry 
7. Inspection of Salary Record 
8. Contract of Service 
9. Payment of Salaries 

10. Hours 
11. Overtime 
12. Meal Money 
13. Holidays and Annual Leave 
14. Compassionate Leave 
15. Sick Leave 
16. Maternity Leave 
17. Long Service Leave 
18. Part-time Employees 
19. Notices 
20. No-Reduction 
21. Protective Clothing and Uniforms 

22. Higher Duties 
23. Salaries 
24. Superannuation 
25. Enterprise Agreements 
26. Casual Employees 

Schedule A—Named Union Party 
Schedule B—Classification Conversion 

2. Clause 26.—Casual Employees: Immediately follow- 
ing this clause insert the following new Schedule: 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers) is a named party to this 
Award. 

3. Schedule A—Classification Conversion: Rename this 
Schedule to read Schedule "B". 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Guildford Grammar School and Others. 
No. 519 of 1993. 

School Employees (Independent Day & Boarding Schools) 
Award, 1980 

No. R 7 of 1979. 
CHIEF COMMISSIONER W.S. COLEMAN. 

5 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 60 of the Western Australian Industrial 
Gazette at page 855; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the School Employees (Independent Day & 
Boarding Schools) Award, 1980 be varied in accor- 
dance with the following Schedule to identify the 
Applicant Union as a named party to the award and that 
such variation shall have effect from the 5th day of 
May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete Appendix I—Liberty 

to Apply and Appendix II—Respondents from this clause 
and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty to Apply 

2. Clause 35.—Consultative Provisions: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
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The following organisation is a party to this award: 
The Federated Miscellaneous Workers' Union of 

Australia, W.A. Branch. 

Schedule B—Respondents. 
Guildford Grammar School 
11 Terrace Road 
GUILDFORD WA 6055 
St. Mary's Church of England Girls' School (Inc.) 
Elliott Road 
KARRMYUP WA 6018 
Aquinas College 
Mount Henry Road 
MANNING WA 6152 
Presbyterian Ladies' College 
2 View Street 
COTTESLOE WA 6011 
Christ Church Grammar School 
Queenslea Drive 
CLAREMONT WA 6010 
Bunbury Cathedral Grammar School 
Bussell Highway 
GELORUP WA 6320 
Association of Independent Schools of 
Western Australia (Inc.) 
3/41 Walters Drive 
Herdsman Business Park 
OSBORNE PARK WA 6017 

Schedule C—Liberty to Apply. 
Liberty is reserved to the Union in respect of Clause 

7.—Hours subclause (7)(b). 
3. Appendix I—Liberty to Apply: Delete this Appendix. 
4. Appendix II—Respondents: Delete this Appendix. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Activ Foundation Inc. 
No. 586 of 1993. 

Social Trainers and Assistant Supervisors' (Activ 
Foundation) Award 
No. A 15 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr G.L. Bums on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 65 of the Western Australian Industrial 
Gazette at page 287; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Social Trainers and Assistant Supervisors' 
(Activ Foundation) Award be varied in accordance 

with the following Schedule to identify the Applicant 
Union as a named party to the award and that such 
variation shall have effect from the 4th day of May, 
1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Sched- 

ule of Respondents and Appendix II—Memorandum of 
Agreement from this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—^Respondents 
Schedule C—Memorandum of Agreement 

2. Clause 39.—Consultation and Enterprise Bargaining: 
After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Appendix I—Schedule of Respondents: Rename this 
Appendix as follows: 

Schedule B—Respondents. 
4. Appendix II—Memorandum of Agreement: Rename 

this Appendix as follows: 
Schedule C—Memorandum of Agreement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers 
Union of Australia—WA Branch and Others 

and 
CSR Ltd 

No. 815 of 1993. 
The Sugar Refining Award 

No. A 41 of 1982. 
COMMISSIONER J.F. GREGOR. 

7 July 1993 
Order. 

HAVING heard Ms M. Tome on behalf of the Applicants 
and there being no appearance for the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That The Sugar Refining Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 23rd day 
of June 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete the title "Appendix 

2—Schedule of Respondents" and insert in lieu thereof the 
following: 

Appendix 2—Parties to the Award. 
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2. Appendix 2—Schedule of Respondents: Delete this 
appendix and insert in lieu thereof the following: 

Appendix 2—Parties to the Award. 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch), 1st 
Floor, 401-403 Oxford Street, MT HAWTHORN WA 
6016. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Cnr Moore and 
Lord Streets, EAST PERTH WA 6004. 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia, 
Western Australian Branch, 1st Floor, Henley House, 
102 Beaufort Street, PERTH WA 6000. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australia and Others 
and 

Newmont Australia Limited. 
No. 479 of 1993. 

Telfer Gold Mine (Production and Maintenance 
Employees') Award 1987 

No. A 9 of 1987. 
COMMISSIONER J.F. GREGOR. 

10 June 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers Union—Western Australia; Austra- 
lian Workers Union, West Australian Branch, Industrial 
Union of Workers and Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and Mr M. Beros on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Telfer Gold Mine (Production and Mainte- 
nance Employees') Award 1987 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 26th day 
of May 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

number and title "34.—Fixed Tbrm Employees" insert the 
following: 

Schedule A—Parties to the Award 
2. Clause 34.—Fixed Term Employees: Immediately 

following this clause insert the following new schedule: 
Schedule A—Parties to the Award. 

Union Parties to the Award 
Metals and Engineering Workers' Union—Western 

Australia 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
Employer Party to the Award 

Newcrest Mining Limited 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers 
Union of Australia—WA Branch and Others 

and 
Newmont Australia Ltd 

No. 814 of 1993. 
Telfer Gold Mine (Production 

Maintenance Employee') Award 1987 
No. A 9 of 1987. 

COMMISSIONER J.F. GREGOR. 
7 July 1993. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicants 
and Mr B.D. Williams on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Telfer Gold Mine (Production Maintenance 
Employees') Award 1987 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 15th day of June 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule A—Parties to the Award: Delete this 

schedule and insert in lieu thereof the following: 
Schedule A—Parties to the Award. 

Union Parties to the Award 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers—The 
Construction, Mining, Energy, Timberyards, 

Sawmills and Woodworkers Union of Australia— 
Western Australian Branch—The 

Metals and Engineering Workers' Union— 
Western Australian Branch 

Employer Party to the Award 
Newcrest Mining Limited 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Australian Glass Manufacturers Co Pty Ltd and Others. 
No. 867 of 1993. 

Transport Workers' (General) Award No. 10 of 1961. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

2 July 1993. 
Order. 

HAVING heard Mr A. Waddell on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 



1954 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Transport Workers' (General) Award No. 
10 of 1961 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the 25th day of June, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: On the next line immediately 

following the words "Schedule of Respondents" insert the 
following— 

Schedule of Parties to the Award. 
2. Schedule of Respondents: Immediately following this 

Schedule insert a new "Schedule of Parties to the Award" 
as follows— 

Schedule of Parties to the Award. 
Transport Workers' Union of Australia, 
Industrial Union of Workers, 
WA Branch 
3rd Floor, Labour Centre 
82 Beaufort Street 
Perth WA 6000. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St Thomas More College and Others. 
No. 516 of 1993. 

University, Colleges and Swanleigh Award, 1980 
No. R 7B of 1979. 

CHIEF COMMISSIONER W.S. COLEMAN. 
5 May 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms C. Fitz Gibbon on behalf of the 
Respondents; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 60 of the Western Australian Industrial 
Gazette at page 855; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the University, Colleges and Swanleigh Award, 
1980 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 5th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Appendix I—Liberty 

to Apply and Appendix II—Respondents from this clause 
and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty to Apply 

2. Clause 34.—Consultative Provisions: After this clause 
insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
St. Thomas More College, 
Mounts Bay Road, 
CRAWLEY WA 6009 
Kingswood College, 
Hampden Road, 
NEDLANDS WA 6009 
St. Catherine's College, 
Stirling Highway, 
NEDLANDS WA 6009 
Currie Hall, 
Winthrop Avenue, 
CRAWLEY WA 6009 
St. Columba College, 
Stirling Highway, 
NEDLANDS WA 6009 
St. George's College, 
Mounts Bay Road, 
CRAWLEY WA 6009 
Swanleigh, 
Yule Avenue, 
MIDDLE SWAN WA 6056 

Schedule C—Liberty to Apply. 
Liberty is reserved to the Union in respect of Clause 

7.—Hours subclause (7)(b). 
3. Appendix I—Liberty to Apply: Delete this Appendix. 
4. Appendix II—Respondents: Delete this Appendix. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Honourable Minister for Health 
No. 630 of 1993. 

Ward Assistants (Mental Health Services) Award 1966 
No. 35 of 1966. 

CHIEF COMMISSIONER W.S. COLEMAN. 
29 April 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Ms A. Kennedy on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 46 of the Western Australian Industrial 
Gazette at page 1328; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 



Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Ward Assistants (Mental Health Services) 
Award 1966 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Memorandum of 

Agreement from this Clause and insert in lieu: 
Schedule A—Parties to the Award. 
Schedule B—Respondent. 
Schedule C—Memorandum of Agreement. 

2. Clause 33.—Paid Leave for English Language Train- 
ing: After this clause insert the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch. 

Schedule B—Respondent. 
Honourable Minister for Health 

Schedule C—Memorandum of Agreement. 
The following provisions relating to hours of work 

are agreed between the parties. 
1. Termination 

(a) An employee subject to the provisions of 
subclause (1) of Clause 5.—Hours of this 
award who has not taken any Accrued Days 
Off accumulated during a work cycle in 
which employment is terminated, shall be 
paid the total of hours accumulated towards 
the Accrued Days Off for which payment has 
not already been made. 

(b) An employee who has taken any Accrued 
Day Off during a work cycle in which 
employment is terminated shall have the 
wages due on termination reduced by the 
total hours for which payment has already 
been made but for which the employee had 
no entitlement toward those Accrued Days 
Off. 

2. Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' 
compensation for periods of less than 
one complete 20 day work cycle, such 
employee will accrue towards and be 
paid for the succeeding Accrued Day 
Off following such absence. 

(ii) An employee will not accrue Accrued 
Days Off for periods of workers' com- 
pensation where such period of leave 
exceeds one or more complete 20 day 
work cycle. 

(iii) Where an employee is on workers' 
compensation for less than one com- 
plete 20 day work cycle and an Accrued 
Day Off falls within the period, the 
employee will not be re-rostered for an 
additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' 

compensation for periods less than a 
total of 20 consecutive work days in a 
work cycle such employee will accrue 
towards and be paid for the succeeding 

Accrued Days Off following such ab- 
sence. 

(ii) Where an employee is on workere' 
compensation for periods greater than a 
total of 20 consecutive days in a work 
cycle such employees will have the 
period of workers' compensation added 
to the work cycle. 

(iii) Where an employee is on workers' 
compensation for periods greater than 
20 consecutive work days and an Ac- 
crued Day Off as prescribed in sub- 
clause (1) of Clause 7.—Hours of this 
award falls within the period the em- 
ployee shall be re-rostered for another 
Accrued Day Off on completion of the 
20 day work cycle following such 
absence. 

3. Leave Without Pay 
(a) 20 Day Work Cycle 

An employee who is absent on any form of 
leave without pay during a 20 day work cycle 
shall not accumulate an entitlement to an 
Accrued Day Off for the period of such leave 
nor will the employee be entitled to an 
Accrued Day Off whilst on leave without 
pay. 

(b) 12 Months' Work Cycle 
(i) An employee who is absent on any form 

of leave without pay for less than a total 
of five days in any work cycle shall not 
have payment reduced when proceeding 
on Accrued Days Off. 

(ii) An employee who is absent on any form 
of leave without pay for a total of five 
days or more in any work cycle will 
have such period of leave added to the 
work cycle. 

4. Trade-Offs 
Meal Charges: 

Increase meal charges to $2.00 from 1st 
January, 1985 with a further increase from 1st 
July, 1985 to $2.50 and a further increase from 1st 
January, 1986 to $3.00. 

From 1st July, 1986 it is proposed that the meal 
charge be further reviewed. 
Accommodation: 

Increase lodging charges under Board and 
Lodging (Public Hospitals) Award by 16.3%. 
Parking Charges—Teaching Hospitals: 

Introduction of a standard parking charge of 
$5.00 per month for those staff utilising hospital 
staff carparks. This charge to be reviewed annu- 
ally. 
Tea Charges: 

Where staff consume morning or afternoon tea 
at the hospital a charge of 50 cents per week will 
be made. This charge to be reviewed annually. 
Payment by Cheque or into Bank Account: 

Amendment of the award to provide for the 
payment by cheque or into a bank account. 
Uniforms: 

Agree to amend award to reflect changes in 
employers' obligation in respect of uniforms. 
Other Trade-Offs 

* No accrual during annual leave or long 
service leave; 

* Strict observance of start and finish times; 
* Co-operation in the elimination of restrictive 

work practices; 
* Flexibility of rostering; 
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* Strict observance of uniform changes before 
commencement and after the completion of 
duty. 

3. Memorandum of Agreement: Delete this Memoran- 
dum. 

4. Respondent: Delete this Schedule. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Hon. Minister for Health, Health Department of Western 
Australia. 

No. 796 of 1993. 

Western Australian School of Nursing (Salaried Officers) 
Award 

No. 37 of 1978. 

COMMISSIONER J.A. NEGUS. 
25 June 1993. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms J. Sheridan for the Respondent, the Commission, being 
satisfied that the claim complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Western Australian School of Nursing 
(Salaried Officers) Award No. 37 of 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 2nd day of 
July 1982. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Contract of Service 
8. Salaries 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Short Leave 
16. Sick Leave 
17. Maternity Leave 
18. Long Service Leave 
19. Motor Vehicle Allowances 
20. Travelling 
21. Transfers 
22. Travelling Time 
23. Relieving or Special Duty 

24. Travelling, Transfers and Relieving Duty—Rates 
of Allowance 

25. Removal Allowance 
26. Dirty Work 
27. Dispute Settlement Procedure 
28. Shift Work 
29. Protective Clothing and Uniforms 
30. District Allowance 
31. Child Allowance 
32. Channel of Communication 
33. Part-Time Employees 
34. Property Allowance 
35. Casual Employees 
36. Deduction of Union Subscriptions 
37. Leave to Attend Union Business 
38. Trade Union Training Leave 
39. Introduction of Change 
40. Skills Acquisition 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classification to Salaries—Conver- 

sion Table 
Schedule D—Classification and Grading of Em- 

ployees in Clerical and Administra- 
tive Divisions 

Schedule E—Classification and Grading of Em- 
ployees in Professional Division 

Schedule F—Map 
Schedule G—Respondents 

2. Clause 40.—Skills Acquisition: Immediately following 
this clause insert the following new Schedule: 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers) is a named party to this 
Award. 

3. Schedule A.—Minimum Salaries: Rename this Sched- 
ule to read as Schedule "B". 

4. Schedule B.—Classification to Salaries—Conversion 
Table: Rename this Schedule to read as Schedule "C". 

5. Schedule C: Delete the title and the Heading and insert 
in lieu thereof the following: 

Schedule D. 
Classification and Grading of Employees in Clerical 

and Administrative Divisions. 
6. Schedule D: Delete the title and the Heading and insert 

in lieu thereof the following: 

Schedule E. 
Classification and Grading of Employees in Profes- 

sional Division. 
7. Map: Delete this heading and insert in lieu thereof the 

following: 

Schedule F. 
Map. 

8. Schedule of Respondents: Delete this heading and 
insert in lieu thereof the following: 

Schedule G. 
Respondents. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

Jandakot Wool Scouring Co Ply Ltd and Others. 

No. 628 of 1993. 

Wool Scouring and Fellmongery Industry Award 
No. 32 of 1959. 

CHIEF COMMISSIONER W.S. COLEMAN. 

4 May 1993. 
Order. 

WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union and Mr B. Williams on behalf of the 
Respondent; 

And whereas, this application for joinder to award comes 
before the Commission by consent; 

And whereas, the issuance of this award has been 
published in Volume 40 of the Western Australian Industrial 
Gazette at page 89; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4.—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Wool Scouring and Fellmongery Industry 
Award No. 32 of 1959 be varied in accordance with the 
following Schedule to identify the Applicant Union as 
a named party to the award and that such variation shall 
have effect from the 4th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Delete Schedule of Respon- 
dents from this Clause and insert in lieu: 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2. Clause 33.—Superannuation: After this clause insert 
the following: 

Schedule A—Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Schedule of Respondents: Rename this Schedule as 
follows: 

Schedule B—Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Zoological Gardens Board. 
No. 627 of 1993. 

Zoological Gardens Employees Award 1969. 
No. 29 of 1969. 

CHIEF COMMISSIONER W.S. COLEMAN. 
29 June 1993. 

Order. 
WHEREAS having heard Ms K. Digwood on behalf of the 
Applicant Union; 

And whereas, the issuance of this award has been 
published in Volume 49 of the Western Australian Industrial 
Gazette at page 997; 

And whereas, the Commission is thereby satisfied that the 
classifications covered by this award are consistent with the 
provisions of Rule 4—Eligibility of Membership of the 
Registered Union Rules; 

Now therefore, the Commission pursuant to the powers 
conferred on it under Section 38(2) of the Industrial 
Relations Act 1979 hereby orders— 

That the Zoological Gardens Employees Award 
1969 be varied in accordance with the following 
Schedule to identify the Applicant Union as a named 
party to the award and that such variation shall have 
effect from the 30th day of April, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete "Applicant." from 

this clause and insert in lieu: 
Schedule A—Parties to the Award 
Schedule B—Applicant 

2. Clause 24.—Liberty to Apply: After this clause insert 
the following: 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

3. Applicant: Delete this heading and rename as follows: 
Schedule B—Applicant. 

NOTICES— 

Appointments— 

THE INDUSTRIAL RELATIONS ACT 1979. 
I, the undersigned, the Honourable David Kingsley Malcolm 
AC, Chief Justice of Western Australia, in exercise of the 
powers conferred on me by section 85(6) of the Industrial 
Relations Act 1979 do hereby nominate the Honourable 
Robert John McArthur Anderson, a judge of the Supreme 
Court of Western Australia, to be an Acting Ordinary 
Member of the Western Australian Industrial Appeal Court 
from 1 July 1993 until 31 July 1993 or until the completion 
of the hearing and determination of any proceedings he may 
be participating in at the expiration of that period. 
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As witness my hand this 22nd day of June 1993. 
(Sgd.) DAVID K. MALCOLM, 

[L.S. J Chief Justice of Western Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Morris Davids 

and 
The Hon. Mike Bamett JP, MLA, and 

The Hon. Clive Griffiths, MLC 
No. PSAB 14 of 1992. 

PUBLIC SERVICE APPEAL BOARD. 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

Mr S. MUSSON—MEMBER. 
Mr H. FARRAR—MEMBER. 

13 July 1993. 
Reasons for Decision. 

THE COMMISSIONER: This is an appeal to the Public 
Service Appeal Board pursuant to S.80I of the Industrial 
Relations Act 1979 (herinafter 'the Act'). The appellant 
claims that he was unfairly dismissed from his employment 
at Parliament House by the Speaker of the Legislative 
Assembly and the President of the Legislative Council on 
11 January 1991. He seeks reinstatement to his former 
position of Information Systems Manager of the Parliament 
of Western Australia and claims a number of compensatory 
payments in association with the reinstatement. 

The Appellant was initially employed at Parliament on 17 
February 1986 on a one year contract which was renewed 
for a further year, with a salary increase to the equivalent 
of Public Service Level 6, on 17 February 1987. There 
followed a protracted period of discussion and negotiation 
which at length resulted in the appellant being appointed on 
10 May 1989 as a permanent officer at Level 7. The effective 
date of that appointment is a subject of dispute between the 
parties. 

This appeal is properly instituted by virtue of the 
enactment of a suite of complementary pieces of legislation 
designed to confer the status of 'employee' upon certain 
members of the staff of Parliament and to allow those 
'employees' some access to the industrial protection 
afforded by the Act. The commencing day of the new 
provisions was 3 November 1992 and a special clause within 
the legislation allowed for persons whose employment by 
the Parliament had ceased prior to that date to maintain a 
right of appeal pursuant to Division 2 of Part IIA of the Act, 
provided that the appeal was instituted within 90 days of the 
commencing day. The instant appeal was filed in the 
Commission on 3 November 1992, so it is clearly within 
time, despite the dismissal having been effected from 11 
January 1991. 

The powers of the Board in this matter arise from 
S.80I(l)(e) of the Act which reads, inter alia: 

"Appeals. 801 (1) A Board has jurisdiction to hear 
and determine— 

any appeal, , by any Government officer 
who occupies a position that carries a salary 
lower than the prescribed salary from a 
decision, determination or recommendation 
of his employer that he be dismissed; 

and to adjust all such matters as are referred to in the 
foregoing paragraphs of this subsection." 

The Board heard evidence and submissions, on ten 
occasions from 18 January to 26 March 1993. Counsel for 
the parties provided a written summary of their closing 
submissions to further assist members of the Board with 
their deliberations. 

It is necessary at the outset to narrate, in abridged form, 
the history of Mr Davids' (hereinafter 'Davids') sojourn at 
the Parliament and of some of the events which occurred 
prior to his dismissal. 

In a formal sense, the Appellant was employed jointly by 
the Speaker and the President of the two houses who acted 
on the recommendation of the Chief Hansard Reporter. 

The Information Systems Manager was in control of the 
Central Information Technology (hereinafter C.I.T.) Unit of 
the Parliament and he was answerable directly to the 
Parliamentary Computer Committee (hereinafter P.C.C.). 
That Committee consisted of the Speaker and President, 
who did not attend meetings, and the heads of the 
parliamentary departments along with a finance/personnel 
officer. It seems that observers from the Department of 
Computer Information and Technology (hereinafter 
D.O.C.I.T.) and other experts were invited to assist the 
P.C.C. in their deliberations. 

After two years on contract, the Appellant sought a review 
of his employment situation and the P.C.C. went to 
D.O.C.I.T. for advice. Davids was advised in writing that if 
any improvement in his position occurred, it would be 
retrospective to the beginning of his third year of employ- 
ment, that is Febmary 1988. An officer was appointed in 
February 1988 to assist the Manager and a further staff 
member was added in 1990. 

The review of the situation by D.O.C.I.T. and the P.C.C. 
extended over more than a full year and in March 1989 the 
Speaker requested that the Level 7 position be advertised. 
It is apparent from the documentation that there were some 
differences of opinion occurring at this time. D.O.C.I.T. 
made two separate reports in April and November of 1988. 
The P.C.C. was apparently content to appoint Davids 
directly to the Level 7 post but complied with the Speaker's 
request for advertising to occur. The Board notes that the 
advertising process was in keeping with public sector 
principles of equity and merit selection. 

An independent consultant was engaged to review the 
applications for the advertised position and it was on his 
recommendation that Davids was appointed on six months 
probation with effect from 10 May 1989. 

Minutes of the P.C.C. and memos reveal that the 
Committee had some concerns about Davids' management 
skills at the time of his permanent appointment. On the 
advice of the Finance and Personnel Officer, the Committee 
resiled from its earlier resolution to backdate that appoint- 
ment. 

In September of 1989 the P.C.C. resolved to extend the 
probationary period by three months to February 1990. In 
March 1990, the permanent appointment was formally 
confirmed by the Presiding Officers following a recommen- 
dation from the P.C.C.. There was an ongoing exchange of 
communications between the Appellant and his superordi- 
nates on the subject of leave and overtime entitlements. 
Davids expressed the view that he worked excessive hours 
outside normal times and he claimed overtime payments 
and/or extra annual leave as time off in lieu. There was no 
concession by his employers as to any specific entitlements 
but he was told that in recognition of some after hours work 
he should take an extra week's annual leave when he could 
conveniently do so. It seems that he did not clear his leave 
entitlements as they accrued, suggesting that his workload 
was such that he could not take time away from his work. 
The employers attempted to ensure that he took leave and 
there is some suggestion that Mr Burrell formed the view 
that Davids was anxious to create the impression that he was 
indispensable to the C.I.T. Unit's operation. 



During 1988, there were some changes in suppliers of 
computer equipment to Parliament and a firm called Sigma 
Data took over an order which had been partially supplied 
by another firm, Wordplex. Initially a trade-in amount of 
$23,000 had been negotiated for two Shared Resource 
Processors (hereinafter SRP's). In a somewhat disturbing 
commentary on the attitude and ethics of the computer 
industry, Mr Chapman, in evidence, explained that the 
traded equipment had no commercial value and the $23,(WO 
was loaded on to the quoted price because the purchaser 
would be expected to seek some form of trade-in or discount. 
Board members take some reassurance from their under- 
standing that most government agencies are protected from 
the rapacity of suppliers by being required to comply with 
rigid public sector tendering processes. 

The trade-in allowance at length appeared on documenta- 
tion as $21,930 but it was somehow not credited to 
Parliament. In due course, on 15 March 1990, a credit note 
was raised by Sigma Data for Parliament in die amount of 
$18,000. Mr Chapman, who arranged the credit, had noted 
that the amount of $3,930 was to cover commission for 
handling an invoice totalling some $220,454. 

It was the Appellant's evidence that Mr Chapman had 
agreed to provide the credit to Parliament as part of Sigma 
Data's undertaking to honour the obligations of Wordplex. 
He said that he heard rumours about Sigma Data having 
difficulties and perhaps facing liquidation. He discussed the 
purchase of maintenance with Dr Tannenbaum of Corp 
Comp and was told that the standard rate was 15% of the 
value of the equipment. He therefore arranged for Sigma 
Data to purchase maintenance from Corp Comp to the value 
of $18,000 on behalf of Parliament thus using up the credit 
amount. 

The Appellant and other witnesses say that the mainte- 
nance purchased was duly carried out. The employers' 
evidence suggest that some items of equipment were doubly 
covered for maintenance with two separate contractors being 
paid to maintain the same items. The invoice for $18,000 
issued to Sigma Data by Corp Comp was for the supply of 
Olivetti computers and peripheral equipment and a memo 
of 2 March 1990 from Davids to Sigma Data confirms that 
Parliament received the equipment described in the invoice. 
On the face of it, that memo appears to be a falsification or 
a deception. 

There is much conflict in the evidence relating to this 
amount of $18,(XX) and it is quite clear that a letter from Dr 
Tannenbaum of Corp Comp to Mr Marquet, Clerk of the 
Legislative Council, returning some $12,500 of 'mainte- 
nance finance' on 23 November 1990 was the catalyst which 
set in motion the events which culminated in the dismissal 
of the Appellant on 11 January 1991. 

It is necessary at this point in the narrative to place Dr 
Dennis Tannenbaum (hereinafter 'Tannenbaum') and his 
role in the drama into context. Like the Appellant, 
Tannenbaum came to W.A. from South Africa. If not 
friends, they were at least acquaintances, having first met 
in 1967 in Israel. It is no secret that Davids seeks to place 
all responsibility for his present predicament upon Tannen- 
baum. He has commenced Supreme Court proceedings 
claiming damages from the Doctor. 

Tannenbaum came to W.A. in 1979 and completed his 
psychiatric qualifications at U.W.A. He has practised as a 
psychiatrist and is also either qualified or experienced in the 
fields of bio-medical engineering, information technology 
and organisational development management. He set up a 
business in Perth called Corporate Health Consultants Pty 
Ltd. 

Davids migrated to Western Australia in 1984 and there 
was some contact between the two men. Davids says that 
he devised a computerised diary system for Tannenbaum's 
practice. Tannenbaum is dismissive of Davids' claimed 
success in various computer related activities prior to 1986. 

In February 1986, when Davids applied for the advertised 
vacancy of Information Systems Manager at Parliament 
House, Tannenbaum was one of his referees. Apparently, 
there was spasmodic contact between them during the 
ensuing three years, but they were not close in a social sense. 

In September 1989, when the P.C.C. extended Davids' 
probationary period, he had a lengthy session or interview/ 
consultation with Tannenbaum. The Doctor says that Davids 
was concerned that his employment was in jeopardy because 
his management skills had been criticised, so he sought help. 
The Appellant says that he needed advice to help him handle 
the stress and frustration created by the inordinate number 
of departmental heads whose needs he was required to 
satisfy. It is not in question that Davids attended a two-week 
intensive course in interpersonal skills in early October 1989 
and the employers paid Tannenbaum more that $2,(XX) for 
his attendance. 

It seems that Tannenbaum gave Davids some printed 
material to pass on to members of the P.C.C. and it is clear 
that Davids introduced Tannenbaum to Mr Marquet, the 
Clerk of the Legislative Council. It is also clear that in due 
course, Tannenbaum was engaged to undertake a strategic 
review of the Council computer systems and of internal 
management systems. These investigations, which involved 
many interviews, took place in late 1989 and early 1990. 

Following on from the initial review, Tannenbaum was 
engaged to supply and install a network computer system 
for the Legislative Council. The total outlay involved was 
in the order of $500,000 and as it turned out, Mr Marquet 
had some budgeting difficulties in raising such an amount 
all at once, so Tannenbaum assisted in arranging a finance 
facility from a merchant bank. The result was that he was 
paid in full for the equipment and services prior to the 
completion of the contract and the Council was involved in 
a five year leasing arrangement. 

Throughout 1990, while Tannenbaum's company was 
working on the computer installation, there was much 
contact between Davids and Tannenbaum and considerable 
tensions developed. Davids and the C.I.T. staff were 
instructed to give every co-operation and assistance to 
Tannenbaum. 

It is not surprising that the two main protagonists present 
widely divergent views of what was happening during 1990. 
Davids believes that his dismissal came about because he 
was opposed to Tannenbaum's Legislative Council contract 
and he says that he constantly and continually opposed and 
criticised the way Tannenbaum was carrying out the work. 
He says that it became essential for Tannenbaum to get him 
out of the way and he accomplished that by libelling and 
defaming him with accusations of his being corrupt and 
seeking bribes and kickbacks. 

Tannenbaum's evidence was that Davids was lacking in 
some expertise, particularly in management and interper- 
sonal skills and that he was in fear of losing his job. He saw 
Tannenbaum's involvement at Parliament House as a threat 
to his position and thus adopted an obstructive attitude. 
Tannenbaum says he was genuinely confused about the 
$18,000 maintenance contract controversy and he co- 
operated with Davids' version of that matter to assist him 
as far as possible. After the amount of $12,500 was returned 
to Parliament, Tannenbaum approached Mr Marquet and Mr 
Burrell, Chairperson of the P.C.C., with die further 
allegation that Davids had sought a bribe of $30,000, a 
Canon video camera and a compact disc encyclopaedia in 
return for his co-operation in ensuring the smooth installa- 
tion of the Council computer systems. Tannenbaum's 
allegation in regard to the mystery $18,000 credit was that 
Davids had wanted computers to be supplied to the homes 
of himself and his assistant, Hollister. Davids, of course, 
denies those allegations absolutely. 

With the return of the $12,500 to Parliament, a situation 
of some embarrassment arose, and Mr Burrell had the task 
of carrying out a full investigation. It is fair to say that 
Messrs Marquet and Burrell had come to suspect that Davids 
may have been involved in some underhand or dishonest 
activity. Mr Burrell sought Crown Law advice as to how he 
should proceed with his investigation. On 7 December 1990, 
Mr Burrell attempted to meet with Davids but the appellant 
collapsed with chest pains and proceeded on sick leave. Mr 
Burrell made several attempts by telephone and letter to 
arrange a meeting with Davids to question him. At length 
on 27 December, Davids attended at Parliament with his 
solicitor, who was not permitted to speak on his behalf. Over 
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a two and a half hour period he was asked more than 250 
questions, mainly by Mr Marquet and Mr McHugh, Clerk 
of the Legislative Assembly, 

The following day, Mr Burrell advised the appellant by 
letter that his employment was terminated on two weeks' 
notice because the employers' representatives had not been 
satisfied with his responses to their questions. Occurrences 
after that time have little bearing upon the questions which 
must be determined by this Appeal Board but we note that 
the appellant was assiduous in attempting to have the 
decision to dismiss reviewed by the Speaker and the 
President, on whose behalf that decision had been taken. He 
was granted an interview with the Presiding Officers on 14 
February 1991 and advised by them on 11 April that they 
had 'thoroughly investigated the matters.... raised' and were 
not persuaded to alter their decision. There may be some 
force in Mr Bennett's view of the efficacy of that thorough 
investigation. From the witness statements provided to the 
Board it is clear that the Respondents relied heavily upon 
the advice given by their Parliamentary officers. 

We turn now to the Board's findings on the matters placed 
before us, which we have outlined above in the barest of 
summaries. 

It is our impression that many of the persons seeking to 
provide computer equipment and services to Parliament 
were aware of the lucrative commercial opportunities which 
were available. In forming an overview of the situation, the 
evidence of Mr Burrell was of great assistance to the Board. 
He was in a position to observe the work of Davids and his 
mode and manner of operation. His contemporaneous taking 
of copious notes during his investigations lent further weight 
to his evidence. 

It would be unsafe in the Board's view to place credence 
on the uncorroborated testimony of either Davids or 
Tannenbaum. We are unable to say with any certainty 
whether Davids attempted to procure a bribe from Tannen- 
baum in any form or of any size. The whole matter of the 
$18,OCX) credit and its treatment is evidence of inappropriate 
and improper behaviour by Mr Davids as Information 
Systems Manager. It is indicative of a lack of openness and 
obedience in his dealings with the P.C.C. which were 
unacceptable and which were outlined in general terms in 
the evidence of Mr Burrell. 

The employers' handling of the investigation and subse- 
quent dismissal was at times clumsy and was clearly 
inadequate by public service standards. There were elements 
of unfairness and perhaps some denial of natural justice in 
the 'inquisition' to which Mr Davids was subjected without 
prior notice of the specific complaints against him. It was 
obvious that Mr Burrell suspected that Davids was feigning 
illness so as to frustrate his attempts to conduct a thorough 
investigation. The Parliament is not subject to Public 
Service guidelines in staff disciplinary matters and it 
certainly was not in December 1990 required to measure up 
to any standards. At the end of the day we are of the view 
that the bribery and corruption question was simply not 
satisfactorily resolved on any standard of proof. That is not 
to say that, in an industrial sense, an unfair dismissal 
occurred. Despite being convinced in their own minds of his 
gross misconduct, the employers terminated the contract in 
accordance with what they perceived to be its terms. 

On the totality of the evidence, there was ample good 
reason for the employers to exercise their legal right to 
terminate the contract. As Information Systems Manager, 
Davids' behaviour towards suppliers and to the P.C.C. was 
unacceptable. The minutes of the Committee indicate that 
he was given indications of the employers' concerns on 
numerous occasions. 

The Appeal Board is given the statutory authority "to 
adjust all such matters" referred to in S.80I(1) of the 
Industrial Relations Act and it is our view that fairness to 
Davids requires some adjustment to the terms under which 
he was dismissed. 

If he is not to be condemned to a lifetime of unemploy- 
ment he will no doubt seek to repair his reputation in the 

world of computers. On the evidence before the Board it is 
fair to say that his technical competence has not been 
questioned. It was his management style and interpersonal 
skills which precluded his continued employment by 
Parliament and which cause the Board to confirm the 
termination of the contract. 

The Board finds that Davids was not entitled to overtime 
payments at any time during his employment. His failure to 
avail himself of the time off in lieu arrangement was his own 
choice. There was indeed an undertaking to backdate his 
Level 7 classification to 17 February 1988; that promise 
should be honoured by a payment of salary owing. 

The two weeks' pay in lieu of notice was not based on 
any discernible element of his contract of service. In the 
absence of an award or a written contract, there appears to 
be silence on the question of notice required. In the Board's 
view, in this industry and at this level of salary it is 
reasonable to imply a notice period of three months (ref. 
Tarozzi v. W.A. Italian Club, 71 WAIG 2499). The appellant 
should receive three months' pay in lieu of reasonable 
notice. 

APPEARANCES; 
Mr M.L. Bennett (of Counsel) and with him Ms C. Brown 

(of Counsel) appeared for the appellant.Mr R.E. Cock (of 
Counsel) and with him Mr M.A. Jenkin appeared on behalf 
of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board 
Morris Davids 

and 
The Hon. Mike Bamett JP, MLA, and 

The Hon. Clive Griffiths, MLC. 
No. PSAB 14 of 1992. 

PUBLIC SERVICE APPEAL BOARD. 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

Mr S. MUSSON—MEMBER. 
Mr H. FARRAR—MEMBER. 

13 July 1993. 
Order. 

HAVING heard Mr M.L. Bennett (of Counsel) and with him 
Ms C. Brown (of Counsel) on behalf of the Appellant and 
Mr R.E. Cock (of Counsel) and with him Mr M.A. Jenkin 
on behalf of the Respondents, the Board, pursuant to the 
powers conferred under S.80I of the Industrial Relations Act 
1979, hereby orders:— 

1. That Mr Morris Davids is to be paid an amount 
of salary reflecting that his classification was at 
Public Service Level 7 from 17 February 1988 
until his dismissal. 

2. That Mr Morris Davids is to be paid a further 
eleven weeks' salary in lieu of notice. 

3. That in all other respects the appeal is dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner, 
Chairperson, 

Public Service Appeal Board. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barbara Foster 

and 
State Government Insurance Commission. 

No. PSAB 16 of 1992. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR N. SIVEWRIGHT—MEMBER. 

MR D. WILLIAMS—MEMBER. 
24 June 1993. 

Reasons for Decision. 
THE COMMISSIONER: This is an appeal by Ms B. Foster 
against the decision of the State Government Insurance 
Commission to terminate her employment on 26 October 
1992. 

The appellant had been engaged as a Sales Consultant in 
the S.G.I.O. Life section of the enterprise from mid-October 
1990. The terms and conditions of employment for these 
officers was the subject of some disputation between the 
employer and the Civil Service Association. The evidence 
of the managerial staff in these proceedings suggests that the 
compromise position finally reached was not conducive to 
the efficient and effective marketing of life insurance 
products. 

The general industry practice is for Sales Consultants to 
operate on a commission-only structure which provides a 
powerful incentive to succeed. S.G.I.O. Life had recruited 
consultants from the industry's private sector and they were 
engaged on contract packages based on the public service 
Level 2 classification. 

It was a term of those contracts that consultants would 
consistently achieve a certain minimum number of com- 
pleted sales. That minimum number was revised downwards 
from time to time in accordance with market conditions and 
at the time of her dismissal Ms Foster was required to 
produce 1.5 completed proposals per week. She complains 
that her dismissal was harsh and unfair because some 
confusion surrounds the circumstances by which certain 
proposals are rejected by the employer and thus deducted 
from a consultant's running total of successes. 

When the full story is told, it seems that the supervisors 
had a good deal of trouble in motivating all of their 
consultants to reach their targets. Regular memoranda were 
issued and they commonly included a reminder that a 
consultant's employment would be terminated if targets 
were not reached. This practice was apparently initiated on 
the advice of Human Resource officers who have the task 
of ensuring that dismissals which do occur can withstand 
challenge in proceedings such as this appeal. 

One notes in passing that such a system of threats, not 
acted upon, can easily degenerate into a farcical situation 
and be of little assistance in assessing fairness because an 
element of condonation arises. Be that as it may, the 
evidence is that the appellant was counselled or threatened 
on no less than eight occasions during the last twenty 
months of her two year career at S.G.I.O. Life. 

The Board has considered the targets set by management 
and finds that they were not unreasonable in light of the 
evidence of industry standards Australia wide. 

There is another aspect to the appellant's performance 
which was not immediately apparent from the initial 
submissions. The evidence reveals that her attention to detail 
and administrative follow-up on sales was a source of 
constant problems. She was in breach of the F.A.A.A. rules 
on several occasions and there were several complaints from 
customers. These matters alone would have provided 
sufficient justification for a termination of the contract in 
accordance with its terms some time sooner than the 
dismissal in October 1992. 

One notes in passing that the employer was careful to 
protect the rights of the appellant throughout the process. 

There was much involvement of workplace representatives 
and officers of the Civil Service Association. It is arguable 
that the appellant may have gained herself an extra year of 
borrowed time on the job by active assertion of her 'rights'. 
On the evidence before this Board there seems little 
substance in the complaints that were raised about the 
allegedly discriminatory attitude of the Sales Manager. 
Whatever the idiosyncrasies of his approach he seems to 
have treated all of the consultants in similar fashion; 
promoted no doubt by his sense of frustration as he 
attempted to generate enthusiasm among his staff. 

The unanimous decision of this Board is that the appeal 
is dismissed. 

Appearances: Mr E. Rea on behalf of the appellant. 
Mr D. Ferguson on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barbara Foster 

and 
State Government Insurance Commission. 

No. PSAB 16 of 1992. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR N. SIVEWRIGHT—MEMBER. 

MR D. WILLIAMS—MEMBER. 
24 June 1993. 

Order. 
HAVING heard Mr E. Rea on behalf of the Appellant and 
Mr D. Ferguson on behalf of the Respondent, the Board, 
pursuant to the powers conferred under S.80I of the 
Industrial Relations Act 1979, hereby orders:— 

That the appeal be and is hereby dismissed 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner, 
Chairperson of the Board. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board 
John Metaxas 

and 
Public Service Commissioner 

No. PSAB 9 of 1993. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON 
MR K. CHINNERY—MEMBER 

MR E. REA—MEMBER 
16 June 1993. 

Reasons for Decision. 
THE COMMISSIONER: These are the joint reasons for 
decision of Mr Rea and myself and are thus the decision of 
the Board. This is an appeal by Mr John Metaxas against 
"the decision of the respondent, made on or about 25 
February 1993 and alternatively on 2 March 1993 to dismiss 
the applicant from his employment...." 
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The appeal is lodged pursuant to S80I(l)(e) of the 
Industrial Relations Act 1979. The relevant subsection reads 
as follows:— 

"801(1) A Board has jurisdiction to hear and deter- 
mine— 

(a )  
(b )  
(c )  
(d )  
(e) any appeal, other than an appeal under 

section 51 of the Public Service Act 
1978, by any Government officer who 
occupies a position that carries a salary 
lower than the prescribed salary from 
a decision, determination or recom- 
mendation of his employer that he be 
dismissed; 

(0  
and to adjust all such matters as are referred 
to in the foregoing paragraphs of this 
subsection.' * 

Mr Cock, of Counsel, who appeared for the Respondent, 
invited the Board to refrain from dealing with the appeal 
because it lacked the jurisdiction to do so. The appellant, in 
Mr Cock's submission, had been employed on a fixed term 
contract which had expired at the end of its term. In that 
circumstance there had been no dismissal or decision to 
dismiss so it followed that the jurisdiction of the Public 
Service Appeal Board could not be invoked. It was accepted 
by the Respondent that the jurisdictional objection could 
only be upheld following an investigation of the facts so it 
was necessary for the Board to hear all of the appellant's 
submissions in any event. 

Mr Hancy. of Counsel, who appeared for the Appellant, 
argued that Mr Metaxas had been engaged as a permanent 
employee with a fixed term appointment to the office of 
Registrar of Cooperative and Financial Institutions. He cited 
the press advertisement for the position and Mr Metaxas' 
letter of appointment to support that argument. 

The advertisement was published on 26 October 1986 and 
included, inter alia, the following section: 

CONDITIONS OF SERVICE: Australian citizen- 
ship is a prerequisite for appointment to the permanent 
staff. Appointment will be for a term of five years. Prior 
to the date of expiry consideration may be given to 
extension of the term. 

General conditions of service applicable to perma- 
nent officers employed under the provisions of the 
Public Service Act 1978 will apply. Non-Australian 
citizens are eligible for temporary appointment. 
 " (Appellant Statement of Facts (A.S.F.)—p. 15) 

(Emphasis added) 
The appointment was offered to the Appellant by letter 

dated 14 January 1987 over the signature of the Under 
Treasurer, Mr Boylen. That letter reads, inter alia: 

"Dear Mr Metaxas 
POSITION 0147308, REGISTRAR LEVEL 8, REGIS- 
TRY OF 
CO-OPERATIVE AND FINANCIAL INSTITU- 
TIONS, TREASURY DEPARTMENT 

On behalf of the Public Service Board I am pleased 
to advise you that you have been selected for 
appointment to the above position. 

• Your appointment will be for a term of 5 years. 

• At the conclusion of the probationary period, a 
report on your efficiency, diligence and conduct 
will be prepared. If the report is satisfactory 
your term appointment will be confirmed. 

• The position has a salary range of $50,048 to 
$54,534. Your salary on appointment will be 
$50,048 p.a. 

Should you wish to accept this appointment on the 
conditions set out in this letter and attached schedule, 
please sign the attached duplicate and return it to this 
office. 
 " (A.S.F.—p. 16) 

(Emphasis added) 
It is assumed that the Appellant signed and returned the 

copy to signify his acceptance of the appointment. A number 
of other documents, which were apparently found on the 
Appellant's personal file, were exhibited to the Board to 
demonstrate instances of die employer having dealt with Mr 
Metaxas as if he was a permanent employee. It cannot be 
suggested that those papers demonstrate grounds for an 
argument of estoppel by conduct because the Appellant 
freely conceded that he had been unaware of the content of 
the documents prior to his termination of employment. 
Those papers included: 

• a 'CONFIRMATION OF PERMANENT APPOINT- 
MENT—ACT!' form dated 22 October 1987, wherein 
the said Confirmation is recommended by the Under 
Treasurer. The word 'permanent' on the head of the 
form is lined through and the word 'Term' is scrawled 
above. 

• a letter from the Acting Director, Personnel and 
Industrial Services, dated December 18, 1987, con- 
firms—"your Term Appointment on the terms and 
conditions outlined in the Offer of Employment dated 
January 14, 1987". 

• print-outs from the Personnel Information Management 
System show Mr Metaxas' Employee Type as Perma- 
nent. 

• two Staff Advice notes show Mr Metaxas' Employee 
Type with a tick in the box marked 'Permanent'. 

• a record of Service card is also ticked in the 
'Permanent' box. (A.S.F. p. 18-24) 

The Respondent's position on this point, put by Mr Cock, 
was that the recording system of the Public Service had not 
kept abreast with reality. The forms, with their boxes, made 
provision for only two types of employment but there were 
in fact additional possibilities. The employer's view was 
that Mr Metaxas had been engaged on a finite or fixed term 
contract for a five-year period. His conditions in regard to 
leave entitlements et al were to be more favourable than 
those of a temporary officer, thus the word permanent was 
used on those forms which allowed for only one or other of 
those two descriptions to be chosen. 

The Public Service Staff Selection Manual which was 
effective at the relevant time provides some assistance to a 
lay observer who is attempting to understand the situation. 
The Manual suggests that there were three modes of 
appointment; Permanent, Term and Tfemporary. It goes on, 
inter alia, to state that:— 

" 7.6 TERM APPOINTMENTS 
7.6.1 POSITIONS TO WHICH TERM APPOINT- 

MENTS APPLY 
Term appointments apply to permanent sen- 
ior positions. This includes positions at Level 
8 and above with the exceptions indicated 
below: 

Prior to the date of expiry consideration may be 0 The three most senior positions in the 
given to an extension of the term. department's organisational structure (even 

• The terms and conditions of your appointment though some of the those positions may be 
are those applicable to a permanent officer of classified below Level 8). 
the W.A. Public Service. ° Positions otherwise approved by the Public 

• These conditions include a requirement that you Service Board or as requested by depart- 
satisfactorily serve a probationary period of six ments. 
(6) months.   
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7.6.2 LENGTH OF TERM 

7.6.3 CONDITIONS OF SERVICE 

7.6.4 ADVERTISING OF POSITIONS 

The following wording should be included in 
advertisements for permanent positions 
where a term is to apply: 

"Appointment will be for a term of .... 
years. Prior to the date of expiry, 
consideration may be given to an exten- 
sion of the term. (Emphasis added) 

7.6.5 LETTERS OF OFFER 

7.6.6 ACCEPTANCE OF TERM APPOINT- 
MENT 

7.6.7 EXTENSION/NON-RENEWAL OF AP- 
POINTMENT 
ALL PROPOSALS FOR RE-ENGAGE- 
MENT OR NON-RENEWAL OF A TERM 
APPOINTMENT MUST BE REFERRED 
TO THE PUBLIC SERVICE BOARD FOR 
APPROVAL. 
It is envisaged that term appointments will 
not be renewed in the following circum- 
stances: 
° The position or function is no longer 

required. 
° Failure or inability of the incumbent to 

perform adequately and consistently at that 
level. 

° Any other reason which, in the opinion of 
the Board, would warrant such action being 
taken. 

7.7 ACKNOWLEDGEMENT OF AGREEMENT 
FOR TERM APPOINTMENTS 

7.8 RENEWING TERM APPOINTMENTS 
7.8.1 Prior to the expiry of term appointments 

consideration must be given to their renewal. 
It is important to allow for sufficient time to 
ensure the appointee is not retained after the 
proposed ceasing date and to allow for the 
preparation of a new offer (where applica- 
ble). This approval is given by the Public 
Service Board. 

7.8.2 Where approval is given by the Public 
Service Board for an extension to a term 
appointment, a new appointment letter must 
be prepared with the new period of employ- 
ment stated. 

7.8. 3 " 
(Emphasis added) 

The Manual provides a series of model-or draft letters to 
be used in a variety of circumstances and it is quite clear that 
the letter of offer (supra) sent to Mr Metaxas was modelled 
on Appendix 8—OFFER OF TERM APPOINTMENT TO 
AN APPLICANT FROM OUTSIDE THE SERVICE OR A 
TEMPORARY EMPLOYEE INSIDE THE SERVICE- 
PERMANENT CONDITIONS OF SERVICE. 

It is a straightforward process for Board Members to 
conclude from the above material that the intention of the 
Respondent was indeed to appoint the Appellant for a fixed 
term of five years with conditions of service applicable to 
those of a permanent officer as opposed to a temporary 
officer. It is interesting to note that S.5—INTERPRETA- 
TION of the Public Service Act 1978 as it was in 1987 
contains, inter alia, the following definitions:— 

"permanent officer"— 
(a) means a person holding a current appointment to 

perform duties as an officer in the Public Service 

in a permanent capacity under and subject to this 
Act; and 

(b) includes— 
(i) a Permanent Head; and 

(ii) a Senior Officer, 
holding a current appointment for a term of years 
under section 29; 

"temporary officer" means a person holding a current 
appointment to perform duties as an officer in the 
Fhblic Service in a temporary capacity under and 
subject to this Act; 

At first instance, Mr Metaxas did not match either of those 
definitions. An examination of S.30 Particular Employ- 
ments of the P.S. Act discovers the power under which the 
appointment of the Appellant appears to have been made. 
He seems to have been an 'officer' appointed pursuant to 
S.30(a):— 

"30. Without limiting the generality of the powers of 
the Board as provided by subsection (2) of 
section 14, the Board may— 
(a) employ persons on a full-time, part-time, or 

casual basis and determine the terms and 
conditions of employment, including rates of 
remuneration, of such persons either gener- 
ally or in a particular case; and 

(b) engage a person under a contract for services 
upon such terms and conditions, including 
the rate of remuneration, as the Board thinks 
fit." 

There is no evidence before the Board to suggest that the 
Staff Selection Manual or the Public Service Act provisions 
were drawn to Mr Metaxas' attention at the time of his 
engagement. It is not surprising that he adopted the view that 
he was a permanent officer with a fixed term appointment 
as Registrar. Had he consulted the appropriate publications 
he would have understood the reality of the situation. 

There is some evidence that his understanding was not 
completely faulty because he made verbal enquiries in early 
1992, just prior to the expiry of the original 5 year fixed 
term, attempting to ascertain his status. 

The Board finds that the Appellant was initially appointed 
pursuant to the Public Service Act as an 'other officer' for 
a fixed term of five years commencing on 23 February 1987. 

There were variations to Mr Metaxas' employment 
conditions which create some confusion for the observer 
attempting to gain a clear picture of the situation. In July 
1988 the post of Registrar was re-classified from Level 8 to 
Level 9 and that decision was given retrospective effect 
from 26 February 1988. 

Mr Hancy drew to the Board's attention the history of 
some amendments to the Public Service Act which came 
into operation on 16 March 1988. He submitted that the 
Appellant's situation was covered by certain provisions of 
the Acts Amendment (Public Service) Act (No. 113 of 
1987). 

S.19 of that Act amended S.30 of the P.S. Act (supra) so 
as to make it read as follows:— 

"Particular Appointments 
30. (1) Without limiting the generality of the powers 

of the Commissioner as provided by section 
14(2), the Commissioner may— 

(a) appoint persons as officers (otherwise 
than in the Senior Executive Service) on 
a full time, part time, or casual basis and 
determine the terms and conditions of 
employment, including rates of remu- 
neration, of such persons either gener- 
ally or in a particular case; and 

(b) engage a person under a contract for 
services upon such terms and condi- 
tions, including the rate of remunera- 
tion, as the Commissioner thinks fit. 
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(2) A person may be appointed under subsection 
(1 )(a) for a term fixed by the Commissioner 
and, if so appointed, is eligible for reappoint- 
ment under that subsection after the expiry of 
that term. 

(3) A person may be appointed under subsection 
(1 )(a) as a permanent officer, temporary 
officer or other officer. 

(4) If there is an inconsistency between any terms 
and conditions determined under subsection 
(l)(a) and any provision of this Act, those 
terms and conditions shall prevail to the extent 
of that inconsistency." 

S.19 of the Amendment Act contained these extra 
transitional provisions—vt'z S.19(2) and (3). 

" (2) A person who— 
(a) immediately before he became em- 

ployed under section 30(a) of the princi- 
pal Act before its amendment by this 
section was not an officer within the 
meaning of the principal Act; and 

(b) was immediately before the commence- 
ment of this section treated by the 
Public Service Board as being employed 
under section 30(a) of the principal Act 
for a fixed term, 

() shall, notwithstanding anything in his or her 
terms and conditions of employment under 
that section, be deemed to be an officer within 
the meaning of the principal Act as amended 
by this Act- 

(c) until the expiry of the period of 6 
months beginning on the commence- 
ment of this section; 
or 

(d) if his or her employment under that 
section is lawfully terminated before the 
expiry referred to in paragraph (c), until 
that termination. 

(3) The Commissioner shall, before the expiry 
referred to in subsection (19)(2)(c), offer to a 
person who is at the time of that offer deemed 
to be an officer by virtue of subsection (2) 
appointment as an officer under the principal 
Act as amended by this Act." 

The submission for the Appellant suggests that he was a 
person who was employed in the public service for a fixed 
term immediately before 16 March 1988. He was thus 
deemed to be an officer within the meaning of the principal 
Act for a period of 6 months and prior to the expiry of that 
period the Respondent was required by S.19(3) to offer him 
an appointment as an officer under the principal Act. The 
failure of the Respondent to make such an offer is 
interpreted by Mr Hancy as further evidence that the 
Respondent regarded Mr Metaxas to be a permanent 
employee rather than a contract employee for fixed term. 

S.30A of the P.S. Act became effective on 16 March 
1988. It reads as follows:— 

"Permanent officers and fixed term offices 
30A. (1) The Commissioner may appoint a person 

who is a permanent officer to an office for 
a term fixed by the Commissioner and that 
person is, on the expiry of that term, eligible 
for reappointment to the office. 

(2) If a person who is eligible under subsection 
(1) for reappointment to an office (in this 
subsection called "the fixed term office") is 
not so reappointed, the Commissioner shall 
appoint that person to— 

(a) another office; or 
(b) functions, 

having the same level of classification as the 
fixed term office." 

Now S.21(2) and (3) of the Amendment Act dealt with 
persons being deemed to have been appointed as an officer 
in the Senior Executive Service. Because his salary was 
below the prescribed level, it is argued that Mr Metaxas 
could not at that time have been deemed to be appointed to 
the Senior Executive Service. 

Some eighteen months after the July 1988 reclassifica- 
tion, on 15 January 1990, the Acting Director of the Office 
of Executive Personnel wrote to Mr Metaxas to inform him 
that as a result of the reclassification he had automatically 
become a member of the Senior Executive Service on 16 
March 1988 by virtue of the transitional provisions of the 
Amendment Act (supra) (A.S.F. p. 30). It that be the case 
then the new S.30A of the P.S. Act is not relevant to his 
circumstances, but S.21(4) of the Amendment Act would 
confirm the continuation of his fixed term appointment. 

Mr Hancy's argument goes on to say that in light of the 
foregoing actions or lack of action then it must be assumed 
that the Appellant's appointment to the Senior Executive 
Service was pursuant to S.42C or S.42D of the P.S. Act. It 
appears from a study of those sections that S.42C would 
bestow an eligibility for reappointment and S.42D would 
give an entitlement to reappointment or redeployment at the 
same level. 

By letter of 15 March 1991, the Respondent directed Mr 
Metaxas to act in the office of Commissioner for Corporate 
Affairs for a period. There was no discussion or negotiation 
about a variation to his contract of employment and he 
continued to act in that office until 4 November 1992. For 
an almost simultaneous period, he was appointed to act as 
Director of the Office of Corporate Affairs. It is submitted 
that these directions to him are consistent with his being 
viewed by the Respondent as a permanent officer. 

The Appellant finds further support for his contention that 
he was a permanent employee in a reading of Circular to 
Chief Executive Officers 2/92 with an attachment wherein 
some changes to personnel policy and procedures were 
outlined. The changes were described as relating to:— 

"1. More flexible provisions for the appointment of 
employees on contracts, and giving all contract 
employees conditions of employment as for a 
permanent officer. 

2. Abolition of the Temporary category of employ- 
ment, and converting all existing temporary 
employees to either permanent or contract em- 
ployees status depending on assessment against 
stipulated criteria; 

3. Replacing Term Appointments with more simpli- 
fied provisions known as Long Term Contracts; 

4. Extending the probation period for permanent 
employees from 3 months to 6 months; and 

5. Amending Administrative Instruction 215—Cas- 
ual Officers to incorporate a salary clause and 
clarification regarding overtime entitlement." 

In the attached explanatory material the following 
passage is said to be significant and germane to the 
Appellant's circumstances:— 

"Existing contract employees should be identifiable by 
their Letter of Appointment specifying that 
* it is an Offer of Contract Appointment, or 
* nothing in the Agreement shall confer upon the 

officer "permanent" or "temporary" status". 
(A.S.F.—p. 37-44) 

It is clear that Mr Metaxas' Letter of Appointment does 
not match those tests which would identify him as a contract 
employee; further reinforcement of misunderstanding. 

As a result of his verbal inquiries, noted earlier, the 
Appellant received a letter dated 25 February 1992 from the 
Manager—Recruitment, Development and Mobility. It 
reads:— 

"Dear Mr Metaxas, 
SENIOR EXECUTIVE SERVICE—RENEWAL OF 
ASSIGNMENT TO POSITION OF REGISTRAR OF 
COOPERATIVE AND FINANCIAL INSTITUTIONS 
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Further to your enquiry regarding the expiry date of 
your appointment to the above position, I wish to 
advise as follows: 
• Following your original appointment, the position of 

Registrar of Co-operative and Financial Institutions 
was reclassified and subsequently included in the 
Senior Executive Service with effect from February 
26, 1988. 

• In taking action to include yourself and the position 
in the Senior Executive Service you were reassigned 
to the position from the new anniversary date of 
February 26, 1988 for another five-year term. 

• On that basis your assignment does not expire until 
February 26, 1993. 

Please contact either myself (426 8151) or Ms Grech 
should you have any further queries...'' (A.S.F.—p. 45) 

The wording of that missive has a potential to mislead a 
reasonable person. The words 'appointment' 'assigned' and 
'reassigned' in the context might easily be construed as 
confirmation of the Appellant's belief that he was a 
permanent employee with a fixed term assignment. There 
was no request in February 1988 or at any other time for Mr 
Metaxas to signify or confirm his agreement or acceptance 
of the new contractual terms. The logic of the assertion that 
entry to the Senior Executive Service created a new contract 
expiring on February 26, 1993 could perhaps be extended 
to include another retrospective decision that the directions 
to act as Commissioner and Director of Corporate Affairs 
in April 1991 created yet another new contract expiring in 
April 1996. The letter of 25 February 1992 which presents 
a unilateral reconstruction of an alleged contractual agree- 
ment dating from 26 February 1988 is inconsistent with the 
letter of 15 January 1990 which dates the appointment to the 
Senior Executive Service from 16 March 1988. 

Mr Hancy suggests that, in the absence of further formal 
offers and acceptances, the continued employment of Mr 
Metaxas after the expiry of the initial fixed five year term 
could be properly viewed as an ongoing contract of 
employment with an indefinite term. There appears to be 
some strength in that argument. 

Mr Cock concentrated his argument on the question of 
jurisdiction and he referred to a wealth of authorities to 
support his contention that allowing a fixed term contract 
to expire in accordance with its terms cannot properly be 
regarded as a dismissal. If there was no decision to dismiss 
then the Public Service Appeal Board has no jurisdiction to 
consider the matter pursuant to S.80I of the Industrial 
Relations Act. If the total circumstances surrounding the 
employment of the appellant were different and his contract 
had expired on or about 23 February 1992 then an appeal 
of this nature might well have failed for want of jurisdiction. 

It seems painfully obvious that the administrative 
management of Mr Metaxas' contract of employment has 
been somewhat neglected or ignored by the Respondent and 
his senior officers. There is a deal of circumstantial evidence 
to suggest that he was treated as if he was indeed a 
permanent public servant. On the balance of the evidence 
the Board is unable to find that permanent status was ever 
formally bestowed upon him. It seems highly likely that no 
real thought was given to his status until such time as he 
became the subject of an allegation of improper conduct. At 
this point in our reasoning it becomes impossible to ignore 
or keep separate from the instant proceedings the decision 
of the Public Service Appeal Board in Matter No. P.S.A.B. 
1 of 1993. 

In the earlier matter a Board, differently constituted, 
upheld an appeal by Mr Metaxas against a finding by the 
Respondent that he had been guilty of an act of misconduct 
and should thus suffer certain penalties. That finding of 
misconduct and the recommendation of a penalty arose from 
an inquiry conducted under delegated authority by the 
Director of Public Sector Employment. The Director's letter 
to solicitors representing Mr Metaxas, dated 18 December 
1992, concluded with the following paragraph:— 

"I have very seriously considered recommending the 
dismissal of Mr Metaxas because he has shown that he 
cannot adequately carry out his statutory duties. 

However, on balance I believe Mr Metaxas should be 
transferred from his position. Mr Metaxas should be 
placed on the attached list until another appropriate 
assignment within the Senior Executive Service can be 
found for him. The suspension without pay should be 
revoked as from this day, December 16, 1992. Mr 
Metaxas' contract expires on February 26, 1993. 
Should no position be considered appropriate for his 
qualifications and experience prior to February 26, 
1993 then his services should be terminated with the 
expiry of his contract." 

(A.S.F.—p. 53) 
Further and in the same vein, the Respondent himself 

wrote on 24 December 1992:— 
t ( 
Mr Metaxas is not a permanent public servant. He is 
employed on a five year contract which expires on 
February 26, 1993. 

Though Mr Metaxas has performed his duties 
satisfactorily and with credit since September 1987, his 
breach of trust does not entitle him to continue in his 
present position. 

(A.S.F. p55) 
Those statements must be considered against the back- 

ground of custom and practice in the Public Service and of 
the voluminous documentary evidence placed before the 
Board. There can be little doubt that the concept of 'term 
appointment' adopted in the Public Service is markedly 
different in one important respect from the fixed term 
contract relied upon in Mr Cock's submission that no 
dismissal has occurred. 

In all of the correspondence, the circulars, manuals and 
the statutes there is a presumption that a fixed term 
appointee will be given serious and reasonable consideration 
in relation to a decision to extend or renew the appointment. 
The extracts from the Staff Selection Manual (supra) at 
7.6.7 and 7.8 make the position quite clear. It is our 
understanding of custom and practice that, in the past, when 
a situation has arisen where the position or function is no 
longer required, fair and reasonable negotiations have taken 
place to establish the conditions under which the incum- 
bent's employment will cease. 

It is the view of this Board that the Director's 
recommendation and the Respondent's own statement, on 
any reasonable interpretation, represent a clear decision to 
dismiss or, put another way, to refuse to consider the 
possibility of extension or renewal. That decision was part 
of the penalty. Indeed a cynical observer, given to reading 
between the lines, might be unkind enough to construe the 
passage in the Director's letter as identifying a convenient 
escape mechanism to avoid or negate any possible adverse 
result from an appeal which might be lodged. 

The Board finds that there is jurisdiction to hear this 
appeal because the recommendation of 18 December 1992 
and the decision of 24 December 1992 (supra) cannot in our 
view be reasonably construed otherwise. It was clearly a 
term of the Appellant's contract that a proper consideration 
would be given to a renewal or extension. There was a 
deliberate and conscious decision, as part of the total 
punishment for an alleged misconduct, to refuse to consider 
the prospect of an extension or renewal of the appointment. 

We are comforted in our view of the jurisdictional 
question by the opinion expressed by Burt C.J. in the 
unreported decision of The Full Court of the Western 
Australian Supreme Court in Matter No. 1633 of 1981 which 
was an application for a writ of prohibition against the 
Public Service Appeal Board. 

"Every contract of service for a fixed or for an 
indefinite term has within it expressly or by implication 
a conditioned right in the employer to terminate the 
employment. If the condition is satisfied and the 
employment is terminated by the employer it may be 
said that the employee has "consented to this state of 
affairs"; but he is dismissed nevertheless although not 
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in breach of the contract. He is not unlawfully 
dismissed. But he is dismissed." 

As stated earlier, we also find that the Appellant was not 
awarded permanent status. It might be argued that such 
status came about by default because of administrative 
neglect but the Board has not been persuaded to make that 
finding. 

Notwithstanding our view on jurisdiction and lack of 
permanent status, the total circumstances of the Appellant's 
employment by the Respondent do not support the assertion 
that a fixed term contract was allowed to expire in 
accordance with its term on 26 February 1993. A contract, 
in the words or Brian Brooks, author of "Contract of 
Employment—Principles of Australian Employment 
Law",— 

"... is the result of an agreement finally reached 
between clearly identifiable parties and the law will say 
that agreement has been reached when a definite offer 
is accepted unconditionally. , . . 
. . . Both the offer and the acceptance must be 
communicated and the terms of the agreement must be 
certain . . ."(op. cit. p8) 

On the evidence available to the Board the only statement 
that can be made with certainty is that the Appellant was 
engaged on a fixed term contract, with a promise to consider 
renewal, ending on 22 February 1992 (ref p. 7 supra). The 
Respondent now says that some new contract was agreed 
with an expiry date of 26 February 1993. That assertion 
relies upon the bald statement in the letter of 25 February 
1992 (p. 10 supra) written some three and a half years after 
the alleged agreement was allegedly reached. There is no 
evidence that the Appellant was invited at any time to 
communicate his acceptance of a new fixed term. As we 
have said earlier the chain of events could have generated 
a number of assertions on the Respondent's behalf in 
February 1992, all of them equally credible. 

In the Board's view, the only fair interpretation to be 
placed on the administrative neglect of the relationship 
between the parties is that suggested by Mr Hancy. From 23 
February 1992, until further action or negotiation the 
Appellant was an 'other officer' with conditions of service 
as for a permanent public servant and he was enjoying an 
indefinite extension of his term appointment, albeit by 
default. 

It is our view that the Appellant, in equity and good 
conscience, should be dealt with as he would have been if 
the misconduct finding had not been made and overturned. 
That would seem to be the intent of the Orders issued by the 
Board differently constituted in P.S.A.B. No. 1 of 1993. It 
follows then that he should be reinstated from 26 February 
1993 so that a proper, sincere and open minded considera- 
tion can be given to further renewal or extension of his 
employment. There is material before us (Exhibit R2) which 
relates to the future of the positions of Registrar—Co- 
operative and Financial Institutions and Acting Director/ 
Commissioner Corporate Affairs. In the Board's view, 
fairness and a proper response to the decision in Appeal No. 
1/93 suggests that the Appellant should return to those posts 
to allow the consideration and negotiation process to 
proceed. We recognise the final outcome may well be a 
declaration of redundancy with associated considerations or 
a termination on notice. 

The parties are invited to draft minutes of a proposed 
order to reflect this decision. 

MR CHINNERY: I have had the benefit of reading, in 
draft form, the reasons for decision prepared by the 
Chairman, and while I agree with a number of the findings, 
I cannot agree that this Board has the jurisdiction to 
determine this appeal. 

I concur with the finding that the Appellant was initially 
appointed pursuant to the Public Service Act as an "other 
officer" for a fixed term of five years commencing on 
February 23, 1987. 

He was, in July 1988, reclassified from Level 8 to Level 
9 and that decision was made retrospective to February 26, 
1988. 

On March 16, 1988 a Public Service Act Amendment Act 
came into operation. 

I find that the transitional provisions of that Act in 
particular s21(3), (4) and (5), are relevant and that in 
accordance with those provisions the term of the Appellant's 
contract was altered to expire on February 26, 1993. 

It is my view, based on the evidence, that Mr Metaxas was 
at all times employed on a fixed term contract that expired 
by the effluxion of time on February 26, 1993. His contract 
was not terminated but allowed to run its course and was not 
renewed, there was no decision, determination or recom- 
mendation of his employer that he be dismissed. It follows 
then that this Board does not have jurisdiction to hear and 
determine this appeal under s80I(i)(e). 

I do however concur with the finding that the administra- 
tive management of Mr Metaxas's contract of employment 
was poorly handled by the then Office of Executive 
Personnel. The delay and in some cases the absence of 
advice to Mr Metaxas on his conditions of employment was 
lamentable. 

I also concur with the finding that Mr Metaxas has been 
somewhat disadvantaged. There was evidence that it is usual 
for an officer on a fixed term contract to be given some 3 
months notice when that contract is not be renewed. Such 
time is usual to allow the officer to seek alternative 
employment usually in the private sector. 

In Mr Metaxas's case he was advised by letter dated 
December 24, 1992 that his contract would not be renewed. 

From November 4, 1992 he was on suspension without 
pay and had been charged with offences under the Public 
Service Act. Subsequently a differently constituted Board 
upheld an appeal by Mr Metaxas against the decision 
resulting from those charges. 

It is my view that as a result of the Board upholding the 
appeal Mr Metaxas should be treated as would any other 
officer whose fixed term contract was expiring and was not 
going to be renewed. 

In equity and good conscience I believe that Mr Metaxas 
should, be paid a sum equivalent to 3 months salary as 
recompense for the lack of an unencumbered period in 
which to seek alternative employment and I therefore 
recommend that course of action. 

Appearances: Mr Hancy, of Counsel, and with him Mr 
S.G. Leslie, of Counsel appeared for the appellant. 

Mr R. Cock of Counsel and with him Mr M. Jcnkin 
appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board 
John Metaxas 

and 
Public Service Commissioner 

No. PSAB 9 of 1993. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON 
MR K. CHINNERY—MEMBER 

MR E. REA—MEMBER 
9 July 1993. 

Order. 
HAVING heard Mr G.R. Hancy (of Counsel) and with him 
Mr S.G. Leslie (of Counsel), on behalf of the Appellant and 
Mr R.E. Cock (of Counsel) and with him Mr M.A. Jenkin 
on behalf of the Respondent, pursuant to the powers 
conferred under S.80I of the Industrial Relations Act 1979, 
the Public Service Appeal Board by majority decision 
hereby orders:— 

1. That the appeal against the termination of Mr 
Metaxas' employment on or about 25 February 
1993 is upheld. 
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2. That the recommendation of the Director of Public 
Sector Employment, conveyed to Mr Metaxas by 
letter dated 18 December 1992 be set aside. 

3. That the decision of the Public Service Commis- 
sioner conveyed to Mr Metaxas by letter dated 24 
December 1992 be set aside. 

4. That Mr Metaxas is to be reinstated as an 'other 
officer' of theublic Service at his former salary 
level with effect from 26 February 1993. 

5. That Mr Metaxas is to be paid the salary which 
has been withheld from him since 26 February 
1993 and all other entitlements, benefits and 
emoluments which were due to him pursuant to 
his contract of service are to be reinstated as if his 
employment had been continuous. 

6. That in the calculation of any benefits accruing to 
Mr Metaxas, the period from 26 February 1993 
until the date upon which this order is effectively 
complied with is to count as good service for all 
purposes. 

7. That Mr Metaxas is to be re-appointed to the 
positions of Registrar—Co-operative and Finan- 
cial Institutions and Acting Director/Commis- 
sioner Corporate Affairs within fourteen days of 
the date of this order provided that it is within the 
statutory power of the Public Service Commis- 
sioner to make the said appointments. 

8. The payment ordered in paragraph 5. of this Order 
is to be made within fourteen days of the date 
herein. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner 

Chairperson, 
Public Service Appeal Board. 

SCHOOL TEACHERS 

TRIBUNAL— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ministry for Education 

and 
State School Tfeachers' Union of W.A. (Inc). 

No. TCR 6 of 1993. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 

9 July 1993. 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON 

MS N.R. REEVES, MEMBER 
MR R.J. POLLARD, MEMBER. 

Reasons for Decision. 
COMMISSIONER KENNEDY: These are the unanimous 
reasons for decision of the Government School Tfeachers 
Tribunal. 

The Minister for Education ('the Minister') and the State 
School Teachers' Union of W.A. (Inc) ('the SSTU') are in 
dispute over a proposal raised by the Ministry of Education 
to enable agricultural principals to have access to promotion 
positions notwithstanding a current restriction on such 
access by virtue of a 5 year service obligation per the 1990 
Memorandum of Agreement between the parties. 

The Minister says that the proposal, if endorsed, would 
remove an inequity and is fair and reasonable in all the 
circumstances. 

The Minister says that the proposal has been duly raised 
with the SSTU for its consideration but that, by virtue of a 

decision of that organisation's Annual Conference, it is 
bound to reject that proposal out of hand. 

The SSTU's position is that by virtue of a decision of its 
Annual Conference, it is precluded from agreeing to any 
change involving the 1990 Memorandum of Agreement 
unless, by recourse to its devolution process whereby a 
ballot of its branches ensues, the current binding decision 
of the Annual Conference is rescinded or amended. 
These are some agreed facts. These are as follows: 

1. The position of agricultural principal has for some 
time been a five year appointment open to 
applications from outside the teaching service. 
Prior to 1990, successful applicants were pre- 
vented from premature movement from their 
positions before completion of their five year 
appointments by the provisions of Regulation 74, 
which placed a restraint on eligibility to apply for 
positions by transfer. 

2. In 1990, agricultural principals were placed in 
Level 5 of the new broadbanded salary structure, 
while senior high school principals (who previ- 
ously had received an equivalent salary to agricul- 
tural college principals) were placed in Level 6. 
Accordingly, the parties to the Memorandum of 
Agreement included a restraint on promotion as 
well as transfer for agricultural principals in order 
to retain the intent of Regulation 74. 

3. A Job Analysis Project, established in 1990 by the 
Ministry in consultation with the Union, has now 
developed Position Descriptions for all promo- 
tional positions. This has enabled implementation 
of a new promotion by merit system placing 
greater emphasis on each applicant's responsibil- 
ity to establish his or her case for promotion 
against clear selection criteria. 

4. Related to these changes to the promotion by merit 
system. Education Act Regulations 169 and 185 
were amended on 27 March 1992 to remove a 
range of minimum service eligibility requirements 
previously required for appointment to principal 
positions in primary and secondary schools re- 
spectively. As a result, no restraint in terms of 
minimum service in a position applies to any 
applicant for promotion except agricultural col- 
lege principals (and certain Advanced Skills 
Tfeachers). 

5. Regulation 74 has not been affected by changes 
to the promotion by merit system. This Regula- 
tion, which places transfer eligibility restrictions 
on people newly appointed to a position, is 
designed to ensure stability of staffing in schools. 

6. On 24 June 1993, the Ministry wrote to the Union 
requesting formally that an amendment to the 
1990 Memorandum of Agreement be agreed to 
which would allow Agricultural College Princi- 
pals to apply for promotion before completing five 
years in their position. 

7. The Union replied that it could only agree to such 
a change after putting the matter to its member- 
ship by way of a conference motion or a postal 
vote of the membership via its devolution process. 

[Exhibit 1] 
It appears that the internal process by which the SSTU could 
earliest arrive at an answer, in terms, to the proposed 
variation is three weeks. The SSTU does not assert that there 
is no merit in the reasons advanced for change, only that it 
is bound by its rules to reject any proposal at all for change 
to the 1990 Memorandum of Agreement. 

Clearly the corollary of the SSTU's position, should it 
prevail, is that a proposal for change duly raised with it with 
reasons in terms which reasons go to an inequity, is that an 
inequity persists and is not dealt with in terms at all. 

Not only is the prospect of an inequity continuing to apply 
because of an inability by a party to deal with a proposal on 
its merits untenable, the situation is arcane and bizarre in the 
context of modem industrial relations. There is no good 
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reason in either process or in merit why the employer here 
should not get on with implementing the proposed change. 
The declarations which now issue will reflect that conclu- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ministry for Education 

and 
State School Teachers' Union of W.A. (Inc). 

No. TCR 6 of 1993. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 

9 July 1993. 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON 

MS N.R. REEVES, MEMBER 
MR R.J. POLLARD, MEMBER. 

Declarations. 
HAVING heard Mr J. Ayling on behalf of the Minister for 
Education ('the Minister') and Ms P. Byrne on behalf of the 
State School Teachers' Union of W.A. (Inc), now therefore 
the Government School Teachers Tribunal pursuant to the 
powers conferred by the Industrial Relations Act 1979, does 
hereby declare— 

1. That prima facie the Minister had good reason to 
seek a variation of the application of the 1990 

Memorandum of Agreement between the parties 
in respect of agricultural principals. 

2. That the Minister has duly approached the State 
School Tfeachers' Union of W.A. (Inc) to put a 
proposal for variation to the application of the 
Memorandum of Agreement insofar as it goes to 
a 5 year service restriction on agricultural princi- 
pals from seeking promotion. 

3. That the Minister has duly raised merit grounds 
with the State School Teachers' Union of W.A. 
(Inc) in support of its proposal for variation and 
has sought consideration of those grounds by the 
State School Teachers' Union of W.A. (Inc). 

4. That in all the circumstances the Government 
School Teachers Tribunal is satisfied that there is 
no good reason arising out of the process of 
proposal by the Minister in this instance nor on the 
basis of the merit grounds, to which there is no 
answer, why the employer should be inhibited 
from taking the course it has proposed: to wit, that 
any agricultural principal be able to apply for 
promotion notwithstanding any service of less 
than five years in such position. 

5. That in the event of the course proposed by the 
Minister being taken, that action shall not be 
deemed or construed in any way as a breach of the 
1990 Memorandum of Agreement. 

(Sgd.) S.A. KENNEDY, 
5.] Commissioner and Chairperson 

of the Government School 
Teachers Tribunal. 




