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FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Albany Plasterers and Others 

(Appellants) 
and 

Building Trades Association of Unions of WA and Others 
(Respondents) 

No 975 of 1993. 
and 

The Master Builders' Association of Western Australia 
(Union of Employers) and Others 

(Appellants) 
and 

Building Trades Association of Unions of Western Australia 
(Association of Workers) 

(Respondent) 
No. 982 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER R.N. GEORGE. 

8 September 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

Appeal No 975 oi 1993 was an appeal by Albany 
Plasterers and a numhjr of other appellants, whose names 
appear in Schedule 2, against the decision of the Commis- 
sion, constituted by a single Commissioner, and contained 
in an order dated 4 June 1993, which, formal parts omitted, 
reads as follows (see pages 83-84 of appeal book, volume 
1, No 975 of 1993 (hereinafter referred to as "AB1")):— 

"(1) That the Building Trades (Construction) Award 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the first pay period on or after the 1st day of 
June 1993. 

(2) That in the event that the parties to this order agree 
that the wording of paragraph 36A(7)(i) does not 
adequately reflect their agreement on the matter 
referred to in it, and agree on the manner in which 
that paragraph should be amended to adequately 
reflect that agreement, liberty is reserved to the 
parties to seek to vary that paragraph." 

This appeal was heard together with an appeal by The 
Master Builders' Association of Western Australia (Union 
of Employers) and Others against the same decision which 
was appeal No 982 of 1993. That appeal was disposed of 
upon application by Mr Lucev (of Counsel) (who appeared 
for The Master Builders' Association of Western Australia 
(Union of Employers) and Others), made towards the end 
of this hearing in the manner, set out in the order herein. 

The grounds of appeal in appeal No 975 of 1993 are as 
follows (see pages 1-3 (AB1)):— 

"1. The Commission erred in law in hearing and 
deciding the matters raised by the respondent in 
its application for arbitration when: 

(a) the application filed by the respondent was 
for an order to vary the Building Trades 
(Construction) Award 1987 (the "Award"); 

(b) an application to vary an award may, by 
reason of section 40(2) of the Industrie 
Relations Act 1979 as amended (the "Act"), 
be made relevantly by any organisation or 
association named as a party to the Award; 

(c) at all material times the respondent was not 
an organisation or association named as a 
party to the Award; 

(d) in the premises the respondent (as applicant) 
had no standing to bring the application, 
alternatively there was no application validly 
before the Commission to vary the Award. 

2. The Commission erred in law and in fact in failing 
to apply or properly apply the wage fixing 
principles formulated by the Commission in the 
course of proceedings in which General Orders 
were made under section 51 of the Act giving 
effect to national wage decisions in that: 

(a) the Commission as constituted was bound to 
apply the wage fixing principles; 
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(b) the wage fixing principles provided, inter 
alia, that movements in wages and conditions 
must fall within or comply with the said 
principles; 

(c) the variation to the Award, being a claim for 
changed conditions, did not fall within or 
comply with the wage fixing principles; 

(d) the cost impact of the application either 
directly or through flow-on was, prima facie, 
not negligible but the application was not 
processed as a special case as required by the 
said principles; 

(e) the application was not for the flow-on of any 
test case provision nor did the Commission 
vary the Award by applying, by way of 
flow-on, any test case provisions. 

3. The Commission in varying the Award with effect 
from the first pay period on or after 1 June 1993 
erred: 

(a) by failing to take into account or give effect 
to the agreement between the parties to the 
effect that any variation to the Award was to 
have prospective operation from the date of 
decision or the date when all the terms of the 
said agreement, which was before the Com- 
mission, had been implemented and/or com- 
plied with, whichever date was the later; 

(b) by fading to have regard or give effect to 
section 32(7) of the Act in the face of the 
terms in fact agreed between the parties 
referred to in subparagraph (a) above. 

4. The Commission erred in failing to have regard 
for or proper regard for relevant evidence before 
it, particular that of:— 
(a) Mr M G McLean at pages 245—333 of the 

transcript; 
(b) Mr R W Priest at pages 472—478 of the 

transcript; 
(c) Ms N Cusworth at pages 478—487 of the 

transcript; 
(d) Mr L Girdleston at pages 487—507 of the 

transcript; and 
(e) Mr D Lutterall in exhibit H9, which was 

uncontested; 
to the effect that 

• the claim did not amount to redundancy but 
in essence a system for deferred or bonus 
payments; 

• the claim would cause a cost increase to 
employers which was not negligible and not 
justified; 

• the absence of any award variation would not 
cause or lead to industrial action even if 
different standards of award prescription 
were to apply. 

The appellants seek an Order upholding the 
appeal and quashing the decision of the Commis- 
sion in its entirety." 

Mr Schapper (of Counsel) conceded the appeal herein at 
the beginning of the second day of this hearing on the basis 
of grounds 1 and 2. He did not concede that grounds 3 and 
4 were made out. He made no submissions on any ground 
of appeal and the appeal is decided on that basis. 

Mr Dixon (of Counsel) submitted as to ground 1, that an 
application to the Commission to vary an award may be 
made by any organisation or association named as a party 
to the award or employer bound by the award (see s.40(l) 
of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act"). Before that amendment was 
made in 1984, s.40 read:— 

"An application to the Commission to vary an award 
may be made by any union, association or employer 
bound by the award." 

S.40(2) of the Act now reads:— 
"An application to the Commission to vary an award 

may be made by any organization or association named 
as a party to the award or employer bound by the 
award." 

Therefore, when the award was made in 1979, the 
predecessor to the 1979 legislation applied. This award was, 
of course, made in 1979. 
S.117(l)(g) provided then that:— 

"subject to paragraph (h), each award, order, or 
decision which, immediately prior to the proclaimed 
date, was in force under the repealed Act shall be 
deemed to have been made under this Act and shall 
continue in force under and subject to this Act but not 
in respect of any matter which the Court, the 
Commission, or an Industrial Magistrate may not 
include in an award or decision under this Act, and any 
such matter is deemed to have been deleted from the 
award, order, or decision;" 
S.117(l)(h) provided then that:— 

"a deemed consent award, an award or order, or a 
decision referred to in paragraph (f) or (g), as the case 
may be, is subject to review and determination under 
this Act;" 

Thus, there was an award which by way of the deeming 
provision in s.ll7(l)(g) of the 1979 Act had life under this 
Act, but did not comply in its terms with the previous s.83 
as to what was required to be put into it. More particularly, 
so the submission went, since no application was made or 
variation made to that award after the 1979 Act came into 
existence, it does not satisfy the standing requirement of 
s.40(2). 

In addition, since no application was made to vary and no 
variation was made to that award after the 1979 Act came 
into existence, it did not satisfy the standing requirement of 
s.40(2), which was that an application to vary an award may 
be made by any organisation or association named as a party 
to the award or employer bound by the award. 

S.38 of the Act was amended in 1984 to provide that:— 
"(1) The parties to proceedings before the Commission 

in which an award is made, other than the Council, 
the Confederation, the Mines and Metals Associa- 
tion and the Minister, shall be listed in the award 
as the named parties to the award. 

(2) At any time after an award has been made the 
Commission may, by order made on the applica- 
tion of— 
(a) any employer who, in the opinion of the 

Commission, has a sufficient interest in the 
matter; 

(b) any organization which is registered in 
respect of any calling mentioned in the award 
or in respect of any industry to which the 
award applies; 

or 
(c) any association on which any such organiza- 

tion is represented, 
add as a named party to the award any employer, 
organization or association. 

(3) Where an employer who is added as a named party 
to an award under subsection (2) is engaged in an 
industry to which the award did not previously 
apply, the variation to the tiope of that award by 
virtue of that addition shall for the purposes of 
section 37(1) be express!}1 limited to that em- 
ployer.' 

The submission was that the only basis, on a proper 
interpretation of the section, which gives an organisation 
standing is if it is named as a party to the award in the award, 
named as a party in the award as is required in s.38(l) of 
the Act, or if it is added pursuant to s.38(2) after the award. 
The submission therefore was that until such time as the 
Building Trades Association of Unions of Western Australia 
(Association of Workers) (hereinafter referred to as "the 
BTA") made application to be named in the award as a 
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named party to the award, it had no standing to bring the 
application for variation. Therefore, it was not a person to 
whom s.40(2) of the Act applied. 

Subsequent to the date of application, but prior to the 
handing down of the decision, the BTA made application to 
become a named party to the award, but the operative date 
for the Commission to consider it was the date upon which 
the application was made, because that was the date upon 
which the parties seeking the change ought to have standing, 
so the submission went. 

Next, in relation to ground 1, it was submitted that the 
party must be named as a party in the award, and the award 
is, in fact, that which issues without the preamble, without 
referring to who the original proceedings were between. 
However, it was submitted that even if one is entitled to look 
at the preamble to an award, the statutory requirement under 
s.38 of the Act is still such that the organisation must be 
named as a party, not just named, but named as a party in 
the award, and there is nothing in the present award which 
satisfies that requirement. 

In addition, the Act, of course, draws a clear distinction 
between awards and other orders or decisions. 

The next submissions related to ground 2 which dealt with 
the question of the proper application of the Wage Fixing 
Principles of the Commission. In ground 2 the appellants 
submitted that the Commission erred in law and in fact in 
failing to apply or properly apply the Wage Fixing 
Principles ("the Principles") formulated by the Commis- 
sion in the course of proceedings in which General Orders 
were made under s.51 of the Act giving effect to National 
Wage Decisions. This was because:— 

(1) The Commission as constituted was bound to 
apply the Wage Fixing Principles. 

(2) The Wage Fixing Principles provided, inter alia, 
that movements in wages and conditions must fall 
within or comply with the said Principles. 

(3) The variation to the award, being a claim for 
changed conditions, did not fall within or comply 
with the Wage Fixing Principles. 

(4) The cost impact of the application either directly 
or through flow-on was, prima facie, not negligi- 
ble but the application was not processed as a 
special case as required by the said Principles. 

(5) The application was not for the flow-on of any test 
case provision nor did the Commission vary the 
award by applying, by way of flow-on, any test 
case provisions. 

It is quite clear, as Mr Dixon submitted, that the judgment 
of the Industrial Appeal Court in RRIA v. AMWSU and 
Others 73 WAIG 1993), the Commission is bound to give 
effect to the Principles. 

Mr Dixon also referred to this application being filed in 
October 1990, and the grounds upon which the award 
variation was being sought. They were as follows:— 

(1) That the proposed clause was inserted in the 
National Building Trades (Construction) Award 
1975 to operate from 25 September 1990. 

(2) The ground was that a historical nexus existed 
between the National Building Trades (Construc- 
tion) Award 1975 and the Building Trades 
(Construction) Award No 14 of 1978. 

(3) The clause sought a provision providing for a 
redundancy paym jit for employees covered by 
the Building Trades (Construction) Award in 
accordance with the Termination, Change and 
Redundancy (hereinafter referred to as "TCR") 
standard and the current State Wage Principles. 

The TCR provisions are reported in detail at [1984] 8 IR 
34 and [1984] 9 IR 115. 

Mr Dixon's submissions were these. The width or breadth 
of the definition of redundancy meant that it is not one in 
accordance with the TCR standard, because the definitions 
were different, the definitions sought in this instance being 
wider. 

Next, it was submitted that the 1989 State Wage Decision 
(69 WAIG 2917) applied, and, in particular, those comments 
relating to special cases (at page 2924,2926 and 2927). The 
submission was that having regard to what was said there, 
at the date of the application it was required to be processed 
before the Commission in Court Session, because of the 
expression in the Principles of the Conditions of Employ- 
ment Principle, which reads as follows (see page 2928):— 

"Except for the flow-on of test case provisions, 
applications for changes in conditions other than those 
provided elsewhere in the Principles will be considered 
in the light of their cost implications both directly and 
through flow-on and must be processed before the 
Commission in Court Session." 

Therefore, the Commission fell into error by not having 
this matter dealt with by a Commission in Court Session, 
but proceeded to deal with it as constituted by a single. The 
application for the matter to be referred to a Commission in 
Court Session was, following a conference, put to the 
Commission in writing (see page 54 (AB1)). The Commis- 
sion gave brief reasons at page 783 (AB3), and the letter 
referred to was written on 6 December 1990, and included 
in the appeal book. 

We were then taken to the State Wage proceedings in 
December 1991 (72 WAIG 191 at 200 and 202). It was 
submitted that this was not a test case and was not regarded 
as a test case. 

Thus, the submissions were these:— 
(1) There is and has been no decision of this 

Commission which can be described as a test case 
on the issue of redundancy. 

(2) There is no decision of the Australian Industrial 
Relations Commission which could be described 
as a test case which was being applied here. 

(3) A decision of the Australian Commission or its 
predecessor cannot bind the Commission in the 
proper exercise of its discretion and in the proper 
fulfilment of its obligations under the Wage 
Fixing Principles. 

(4) There is no National Wage Decision dealing with 
redundancy applying to awards generally, and, 
therefore, no test case which brought the present 
application within the exception in the Conditions 
of Employment Principle. 

In short, the State Wage Principles, drafted in the manner 
in which they were, were designed to ensure that any 
changes to wages and conditions not specifically provided 
for would be processed by a Commission in Court Session 
in a particular case to enable that the Commission, as so 
constituted, to determine whether there should be a 
departure from the standard conditions or whether additional 
obligations should be imposed on employers. The Commis- 
sion at first instance dealt with this matter at pages 66-70 
(AB1). It was submitted that in the comments made there 
the Commissioner had erred in his interpretation of s.51 of 
the Act. 

In addition, it was submitted that the definition of 
redundancy did not find favour anywhere else. 

We were then taken to the question of nexus, which it was 
submitted could not possibly overcome the mandatoiy 
provisions of the Wage Fixing Principles and could not 
remove the error which occurred in this matter. A provision 
of this breadth was inserted in the award without any earlier 
decision of a Commission in Court Session approving such 
a provision generally. 

Conclusions. 
It is now necessary to consider what our conclusions are 

in this matter. 
Firstly, at any time after an award has been made the 

Commission may, by order made on the application of any 
employer who, in the opinion of the Commission, has a 
sufficient interest in the matter, or any organisation (as 
defined in s.7 of the Act) which is registered in respect of 
any calling mentioned in the award or in respect of any 
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industry to which the award applies, or any association on 
which any such organisation is represented, add any such 
person as a named party (see s.38 of the Act). 

Secondly, by virtue of s.40(2) of the Act, the Commission 
has power to vary an award upon the application of an 
organisation or association named as a party to the award 
or an employer bound by the award. 

Next, it is quite plain that the respondent association was 
not named as a party to the award when the award issued, 
nor was it subsequently added as a named party. Further, it 
was not a party by virtue of any other provision of any Act. 
As a result, the respondent had no standing to make the 
application which it made in these proceedings to vary the 
award. 

We now turn to ground 2. It is quite clear that the 
Commission, constituted by a single Commissioner, is 
bound to give effect to the Wage Fixing Principles (see 
RRIA v. AMWSU and Others 73 WAIG 1993, particularly 
per Nicholson J at page 1999 and see RRIA v. AMWSU and 
Others (No 436 of 1991) (unreported) (FB) delivered on 23 
August 1993). 

It follows that, if one Principle or more applied, then the 
Commission was bound to apply that Principle or those 
Principles in making its decision. 

At first instance, it was argued for the appellants that the 
Principles did not apply in this case. However, the 
Commission held that the question of redundancy entitle- 
ments having been before the Full Bench, the Commission 
(firstly in the TCR Case and then in two other cases), and 
then having been before a Commission in Court Session of 
this Commission, in relation to the Metal Trades (General) 
Award Part I and later Part II, and also that proceedings 
before the Australian Commission could not be said to be 
of no account, if the effect of General Orders issued by this 
Commission was to give effect to a National Wage 
Decision, held that the Wage Fixing Principles applied. The 
Commission observed that the differences between the 
Federal and State Wage Fixing Principles were not 
significant. 

Indeed, the Commission observed that it was satisfied that 
the application before the Commission on this occasion 
fitted within the Conditions of Employment Principle. That 
Principle appears in the 1989 State Wage Case, and we have 
set it out in full on page 8 (supra). 

The appellants, as respondents at first instance, did apply 
to the Commission to refer the application to a Commission 
in Court Session, saying that it was necessary to do so in 
order to comply with the Principles. In particular, it cited the 
Wage Adjustments Principle which reads as follows (see 
page 54 (AB1)):— 

"(i) Wage Adjustments 
3. Special Cases 

"Any claim for increases in wages and salaries 
or improvements in conditions which exceed the 
maximum increases allowable under the State 
Wage Decision of 8 September 1989 will be 
processed as a special case by the Commission. 
Such cases should be considered in accordance 
with the Structural Efficiency and other relevant 
principles." 

We submit that the application, which in part 
at least seeks an "end of job" bonus of 
approximately $20.00 per week, or 1.75 hours per 
week, seeks award provisions in excess of the 
maximum increases allowable under the State 
Wage Decision of September 1989 and should 
therefore be processed as a special case by a 
Commission in Court Session.' 

Further, it cited the Conditions of Employment Principle 
and submitted that:— 

(1) Redundancy/severance is not a test case. 
(2) The application was not seeking that the Commis- 

sion apply the standard TCR provisions. 
(3) The form of redundancy/severance sought by the 

BTA's application is fundamentally different to 
the TCR standard of the Commission. 

(4) The application also sought award provisions 
which were different to those which a Commis- 
sion in Court Session determined were appropriate 
for the Metal Trades Construction Industry. 

(5) In addition, the applicant, it was submitted, sought 
award provisions which were fundamentally dif- 
ferent to what a five member Full Bench of the 
Federal Commission determined were appropriate 
for Federal Building Construction Industry 
Awards. 

In addition, reliance was placed by the appellants, as 
respondents at first instance, on the Anomalies and 
Inequities Principle, too. 

The Commission refused to accede to that application and 
gave reasons for decision in relation thereto (see pages 
783-787 (AB3)), as well as referring to the application in a 
letter of 6 December 1990, which was not before us in this 
matter. That letter is, of course, referred to in reasons for 
decision of 10 December 1990 (see page 783 (AB3)). 
However, it was not in dispute that the Commission had not 
referred the matter to a Commission in Court Session, even 
though, in its letter of 6 December 1990, it said that it was 
not persuaded at that stage that the matter ought to be 
referred to a Commission in Court Session (see page 783 
(AB3)). 

It is, of course, quite clear, on the arguments put to us, 
that the Wage Adjustments Principle and the Conditions of 
Employment Principle (this matter not being a test case and 
not one where it was sought to apply the TCR Standard 
conditions), required that the matter be referred to a 
Commission in Court Session. 

The Commission was bound by the Principles to do so. 
It was also bound by the Principles themselves. The 
Commission erred in not so doing. It is unnecessary for us 
to consider the submissions made to us in any more detail. 

Grounds 1 and 2 make allegations of errors of law. Both 
grounds are made out. 

It is not necessary to consider grounds 3 and 4. 
Appeal No 975 of 1993 is upheld and the decision of the 

Commission in application No 1686 of 1990 made on 4 June 
1993 is quashed. 

It is now necessary to refer briefly to some other points. 
Mr Schapper made application to adjourn this matter 

because he was not instructed in sufficient time to properly 
prepare his case. The application was opposed. In the end, 
we concluded that his client had had sufficient notice and 
sufficient time to properly instruct him and that applying the 
test in Myers v. Myers [1969] WAR 19, the justice of the 
matter lay with the appellants. 

Mr Schapper raised, too, the question of the requirement 
of s.219(3) of the Corporations Law for "ACN Numbers" 
to appear on all public documents, including the appeal 
documents herein, and where the appellants were companies 
"ACN" means "Australian Company Number". 

In the end, Mr Dixon, for the appellants, filed a Schedule 
of such numbers, and, insofar as it is necessary, we permit 
the amendment of the appropriate documents, in particular 
the notice of appeal to include the numbers set out on those 
Schedules. 

Another question was raised by Mr Schapper whether the 
agreement central to this matter, which appears in copy form 
at pages 729-740 (AB3), could be relied upon when it did 
not bear the Stamp for Stamp ty of the Commissioner of 
State Taxation. Mr Dixon referred us to s. 16(1) of the Stamp 
Act and the Second Schedule and submitted that the 
argument did not attract Stamp Duty. That was not, in the 
end, disputed by Mr Schapper. 

In addition, Mr Lucev had submitted that the document 
had gone in through the respondent at first instance and they 
could not now argue that it was not properly in evidence 
before the Commission. 

Without reaching a firm conclusion, there is something 
to be said for that argument, having regard to s.49(4) of the 
Act. 
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Appearances: Mr H J Dixon (of Counsel) instructed by 
Messrs Mallesons Stephen Jaques on behalf of the appel- 
lants in appeal No 975 of 1993. 

Mr A D Lucev (of Counsel) instructed by Messrs Freehill 
Hollingdale and Page on behalf of the appellants in appeal 
No 982 of 1993. 

Mr D H Schapper (of Counsel) instructed by Mr D H 
Schapper on behalf of the respondents, the Building Trades 
Association of Unions of Western Australia (Association of 
Workers). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Albany Plasterers and Others 

(Appellants) 
and 

Building Trades Association of Unions of WA and Others 
(Respondents) 

No. 975 of 1993. 
and 

The Master Builders' Association of Western Australia 
(Union of Employers) and Others 

(Appellants) 
and 

Building Trades Association of Unions of Western Australia 
(Association of Workers) 

(Respondent) 
No. 982 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER R.N. GEORGE. 

12 August 1993. 

Order. 
These matters having come on for hearing before the Full 
Bench on the 10th and 11 th days of August 1993, and having 
heard Mr H J Dixon (of Counsel) on behalf of the appellants 
in appeal No 975 of 1993, Mr A D Lucev (of Counsel) on 
behalf of the appellants in appeal No 982 of 1993, and Mr 
D H Schapper (of Counsel) on behalf of the respondents, the 
Building Trades Association of Unions of Western Australia 
(Association of Workers), and the Full Bench having 
determined that reasons for decision will issue at a future 
date, it is this day, the 12th day of August 1993, ordered as 
follows:— 

(1) That appeal No 975 of 1993 be and is hereby 
upheld and the decision of the Commission in 
application No 1686 of 1990 made on the 4th day 
of June 1993 be and is hereby quashed. 

(2) That leave be and is hereby granted to the 
appellants in appeal No 975 of 1993 to amend the 
grounds of appeal in accordance with "Sched- 
ule—ACN Numbers" filed herein on the 11th day 
of August 1993. 

(3) That appeal No 982 of 1993 be and is adjourned 
pending the issuing of order (1) herein, in order 
that a notice of discontinuance be filed and served 
in appeal No 982 of 1993. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Licensee of Property Action—Dreego Pty Ltd 

(Appellant) 
and 

Andre Winters 
(Respondent) 

No 985 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
SENIOR COMMISSIONER G G HALLIWELL. 

COMMISSIONER A R BEECH. 
16 August 1993. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 13th day of August 1993, and having heard 
Ms J E Ledger (of Counsel) on behalf of the appellant, and 
Mr J C Hammond (of Counsel) on behalf of the respondent, 
and the appellant having sought leave to have the appeal 
adjourned sine die in order that a notice of discontinuance 
be filed and served, it is this day, the 16th day of August 
1993, ordered that appeal No 985 of 1993 be and is hereby 
adjourned sine die to enable the appeal to be discontinued. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Minister for Police and Commissioner of Police 

(Appellants) 
and 

Desmond John Smith 
(Respondent) 

No. 149 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
CHIEF COMMISSIONER W. S. COLEMAN 

COMMISSIONER G. L. FIELDING. 
27 August 1993. 

Reasons for Decision. 
THE PRESIDENT: These are the reasons for decision of 
Chief Commissioner Coleman and myself. 

This is an appeal by the Minister for Police and the 
Commissioner of Police against a decision of the Commis- 
sion at first instance, constituted by a single Commissioner. 
The decision was made after the hearing and determination 
of an application by Desmond John Smith brought pursuant 
to s.29(b)(i) of the Industrial Relations Act 1979 (as 
amended). 

The applicant alleged that he had been unfaidy dismissed 
in an application naming the Minister for Police and the 
Commissioner of Police as respondents. The nature of his 
claim was described as (see page 9 of the appeal book 
(hereinafter referred to as "AB")):— 

"(i) Unfair Dismissal (ie seeking reinstatement) 
(ii) Alternatively, the Applicant seeks to be reinstated 

to the rank of Senior Constable for a period of 2 
years into non operational duties and for a period 
of 3 years to undergo re-training and to undergo 
3 monthly reviews and assessment by the Office 
of Occupational Health and Therapy." 
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The basis of his claim included, inter alia, that he was 
employed from 30 August 1976 to 23 November 1992. 

In his particulars of claim, he made a number of 
allegations which included the following (see page 10 
(AB)):— 

"1. The Applicant was dismissed pursuant to Section 
8 of the Police Act which does not provide for a 
right of Appeal against the decision of the 
Commissioner for Police thereby denying the 
Applicant natural justice. 

2. The dismissal of the applicant was harsh unjust 
and unreasonable in all the circumstances. 

3. In the premises, the Applicant was unfairly 
dismissed and makes application under Section 29 
of the Industrial Relations Act." 

The application sought reinstatement, and, alternatively, 
that Sergeant Smith be re-engaged as a Senior Constable in 
the terms which appear in the order eventually made at first 
instance. 

In the end, the Commission by a decision dated 
29 January 1993 made the following orders, formal parts 
omitted (see page 11 (AB)):— 

"1. That Mr Desmond John Smith be re-appointed as 
soon as practicable but not later than 26th 
February 1993 to the Western Australian Police 
Force at the rank of Senior Constable for at least 
2 years before being eligible for promotion. He is 
to undergo such training and assessment consid- 
ered appropriate by the Commissioner of Police. 

2. That Mr Desmond John Smith is to suffer no loss 
of wages and entitlements at the rank of Senior 
Constable from the date of his dismissal to the 
date of his re-appointment. 

3. That there be deemed no break in service from the 
date of the applicant's dismissal to the date of his 
re-appointment." 

The appellants appeal against that decision on the 
following grounds (see pages 2-7 (AB)):— 

"1. The learned Senior Commissioner erred in fact in 
finding that: 
(a) The videotape material properly leads to the 

finding that there was no indication of a 
pre-meditated assault in that: 

(i) Exhibit "1" shows Desmond John 
Smith ("the Respondent'') who was not 
the arresting officer of Dethridge nor 
until the assault, a person engaged in the 
processing of Dethridge for the pur- 
poses of lodgment in the lockup, go and 
hold Dethridge without, at any stage 
discussing with any other person or 
officer an intention to place Dethridge 
in the padded cell. 

(ii) Exhibit "1" reveals that the Respon- 
dent became short tempered by the time 
that he went to take hold of Dethridge. 

(iii) Not the slightest noise is heard on the 
audio-tape of Exhibit "1" after the 
Respondent and Dethridge passed 
through the corridor from the Charge 
Room until the sound which is accepted 
as being the blow to Dethridge's jaw, 
Dethridge's moaning in pain and him 
falling to the ground. 

(b) The Commissioner of Police's finding that 
the assault was not a spontaneous reaction to 
an insult was not open on the uncontroverted 
statements then before him in that the exhibit 
"1", which was before the Commissioner of 
Police at the time of making his finding, 
when contrasted with the statements before 
the Commissioner of Police from other 
officers did entitle him to make the finding 
that he did. 

(c) Dethridge swore at the Respondent saying 
words to the effect, "You are a mother- 
fucking cunt", in that the audio track of 
Exhibit "1" is entirely silent during the 
period in which these words are alleged to 
have been uttered. 

(d) The Respondent's position as junior Sergeant 
at the Fremantle Police Station resulted in 
constant duty in charge of the lockup in that 
Exhibit "A", being the roster at Fremantle 
for the period comprising 24 weeks between 
the Respondent's transfer to Fremantle and 
the assault shows that the Respondent had 
only been on constant duty in charge of the 
lockup on 1 fortnight, and that in the 67 days 
between the time at which the Respondent 
raised his concerns about being on lockup 
duty and the date of the assault, he was only 
in charge of the lockup on 16 occasions. 

(e) That the Respondent's attempts to see, 
apologise and make financial reparation to 
the Dethridge family evidenced genuine 
contrition, in that there is no evidence of any 
attempt to see, apologise or make financial 
reparation to the Dethridge family at any 
time prior to the commencement of the 
investigation into the incident by officers of 
the Internal Investigation Branch of the 
Police Force, some 3 weeks after the assault. 

(f) That the Respondent was recommended for 
commendation with regard to his actions at 
the Watheroo siege in January 1988 in that 
there was no evidence of that, the only 
evidence being a report to the Commissioner 
of Police by Detective Sergeant Griffiths 
dated 19 November 1992. In addition, the 
Respondent's evidence was to the contrary. 

2. The learned Senior Commissioner erred in law in 
failing to take into account material facts being 
that: 
(a) The Respondent failed in his duty of care to 

Dethridge by ignoring complaints made by 
Dethridge alleging that he had been assaulted 
by Police Officers earlier that night. 

(b) The manner in which the Respondent dealt 
with Dethridge constituted breaches of the 
lockup manual relevant extracts of which 
were before the learned Senior Commis- 
sioner as Exhibit "5". 

(c) The actions of the Respondent on the evening 
in question constituted breaches of the Police 
Force Regulations 1979, the relevant regula- 
tions of which were before the learned Senior 
Commissioner as Exhibit "10". 

(d) The assault on Dethridge by the Respondent 
was serious for a number of reasons in that— 

(i) Dethridge was a juvenile; 
(ii) Dethridge was in Police custody at the 

time; 
(iii) the Respondent was the senior officer in 

charge of the lockup at the time; 
(iv) the assault caused a fracture of De- 

thridge's jaw which required hospitali- 
sation and fixation with wires, plates 
and screws and was of a nature that 
could precipitate future jaw problems. 

(e) The Respondent lied to Mrs Dethridge 
several hours after the assault. 

3. The learned Senior Commissioner erred in law in 
failing to have regard to, or properly apply the law 
in respect of, misconduct in relation to the 
Respondent's actions in— 

(a) failing to act on complaints made to him by 
Dethridge alleging a previous assault by a 
member of the Police Force. 
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(b) Falsifying an entry in the Charge Room 
Occurrence Book. 

(c) Assaulting Dethridge, a juvenile, who was in 
Police Custody at the time. 

(d) Lying to Mr Dethridge Senior and subse- 
quently to Mrs Dethridge about the cause of 
the injury to Dethridge. 

(e) He was the senior officer in charge of the 
lockup at the time and his example was likely 
to be followed by junior officers present at 
the time. 

4. The learned Senior Commissioner erred by failing 
to consider or give sufficient weight to the regard 
to which the Commissioner of Police had to the 
public interest in maintaining high standards of 
integrity and honesty in the Police Force of 
Western Australia generally and in particular 
whether the Respondent was a fit and proper 
person to continue to hold an office in the West 
Australian Police Force. 

5. The learned Senior Commissioner erred in law in 
having found that the actions of the Respondent 
required severe disciplinary action being imposed 
upon him simply substituted his own opinion for 
that of the Minister for Police. And the Appellants 
seek an order that the Appeal be allowed, the order 
of the learned Senior Commissioner of 29 January 
1993 be set aside and in lieu thereof the 
application be dismissed." 

Background. 
At the time of the termination of his employment, 

Sergeant Desmond John Smith was a Sergeant of Police 
stationed at the Fremantle Police Station. He was the Junior 
Sergeant there. He had been in the Police Force for about 
16 years and had a good record. Indeed, a number of his 
fellow officers spoke well of him in evidence. 

Sergeant Smith had, according to Dr Anthony John 
Mander, who based his opinion on a history given by 
Sergeant Smith, suffered stress because he had spent an 
immense amount of time in lockup duties. This was 
confirmed by other officers who gave evidence. 

There was substantial evidence from Sergeant Smith, and 
other officers stationed at Fremantle at the time, that the 
poor air circulation in the building, the smells, the condition, 
conduct of persons who were brought in upon arrest, etc, and 
who were locked up was very stressful. There were other 
officers who gave evidence who noted that Sergeant Smith, 
according to their evidence, had suffered from stress before 
the events. His evidence was that, in fact, he had applied, 
in February 1992, for a transfer to Kellerberrin Police 
Station, but was unsuccessful. That was the only application 
for transfer which he made. A number of police officers gave 
evidence as to the stressful nature of working in the lockup 
and as to its general unsatisfactory state. 

On 4 March 1992, at a meeting which a number of 
Sergeants in the Fremantle area had with Commander Auriel 
John Smith, a Senior Police Officer, Sergeant Smith had 
complained about conditions at the lockup and was told by 
Commander Smith that it was part of his PD to work in the 
lockup, that he should not be a rat trying to leave a sinking 
ship, and that the job was to fix problems not to mn away 
from them. 

On the evening of 8 May 1992, Sergeant Smith arrived 
at the Fremantle Lockup at or about 11.35 pm, as was his 
custom, to take over at 12.00 midnight as Sergeant In Charge 
of the Fremantle Lockup. He had come back from leave a 
few days before, in fact on 4 May 1992. 

His complaint was that he had spent an inordinate amount 
of time in charge of the lockup, and that that had caused 
stress. It apparently fell to the lot of the Junior Sergeant, 
which Sergeant Smith was, to do the lockup duty. 

Much of what occurred that evening was the subject of 
a video and audio recording by a camera with sound system 
established within the station, including the charge room. 
This video was shown to us during the course of the appeal 
and submissions were made in relation to it. 

Earlier that evening Constable Wayne Moller and 
Constable Gary Kenneth Cave arrested a young person 
called Mr Schmah in South Terrace. He was apparently with 
a group of people which included another young person, 
aged 17 years at the time, Joseph Dethridge. Constable 
Moller arrested Mr Schmah and was assisted by Constable 
Cave who gave evidence. According to Constable Cave's 
evidence, they had hold of Mr Schmah when a person 
approached them and started interjecting asking questions. 
That was Joseph Dethridge. Joseph Dethridge was interject- 
ing while they were taking Mr Schmah back to the Police 
Station, and he was arrested because he kept asking what Mr 
Schmah was being charged for and why he was going to the 
Police Station. That seems to have been a reasonable 
inquiry, but there was no evidence given of any reply being 
made to Joseph Dethridge when he asked why his friend was 
being arrested. He was also asked to leave otherwise he 
could be charged for hindering. He was then alleged to have 
sworn in Henderson Street and sworn outside the Police 
Station so he was arrested. There is no evidence that he was 
told why his friend was arrested. Both young persons were 
then taken into the Police Station. It was alleged by some 
witnesses that Joseph Dethridge gave the appearance of 
intoxication, and the video gives some indication of that. 
However, he appeared lucid in the video. Indeed, he was 
calm for lengthy periods, but agitated at other times. 

Subsequently, it is fair to say that both charges against Mr 
Schmah were dismissed, and that the charges against Joseph 
Dethridge were also dismissed (presumably by a Court of 
Petty Sessions). 

The video of events (exhibit 1) shows that, earlier that 
evening, before Sergeant Smith came on shift, Joseph 
Dethridge was expostulating to police officers in the charge 
room about events, including the arrest, when Constable 
Moller approached him shouting "shut up", kicked his legs 
out from under him and caused his head to violently strike 
against the wall. This clearly constituted an assault on the 
young man, and we mention it because it is relevant not only 
to the narrative of events, but to what occurred later in the 
evening. 

Before Sergeant Smith came on duty, Joseph Dethridge 
had attempted to complain about the assault on him by 
Constable Moller and was put off by a woman police officer 
in the charge room, as the video reveals. In other words, his 
complaint was not dealt with. 

As Sergeant Smith prepared to come on shift after 11.30 
pm on Friday, 8 May 1992, there were four people in the 
sally-port area, two of them being Constables Moller and 
Cave, and two others. Constable Moller grabbed Joseph 
Dethridge and told him ' 'Okay, you're under arrest, too. You 
can come inside as well". TTiere was further abuse and 
language. 

Joseph Dethridge was using what Sergeant Smith 
described as "The usual four-letter word, I suppose, for 
children of that age". He was asking what he had been 
so-and-so arrested for, and "What the so-and-so have I 
done?" The word he was referring to by "so and so" was 
f-k. He evidenced no distress or concern at its use by that 
description. 

The Senior Sergeant on the shift was Sergeant Bill Smith. 
When Sergeant Desmond Smith went in to attend to a 

number of things necessary to check at the lockup, namely 
to see how many prisoners were there, check the books, sign 
over keys, etc, he could hear swearing and abuse. He was 
next aware of Joseph Dethridge when the latter was having 
his fingerprints taken, when, according to Sergeant Smith, 
there was further yelling and carrying on. Mr Schmah was 
in the padded cell at this time, and Joseph Dethridge was 
trying to spell out his name in the charge room. 

Sergeant Smith went into the charge room and stood in 
the comer. At the beginning there were two other prisoners 
there. There was also other police officers present. 

It is clear from the video, and from Sergeant Smith's 
evidence, that Joseph Dethridge starting saying "You saw 
what he did to me" and "You're a witness to this—that he 
pushed me down and chucked my head against the wall". 
Sergeant Smith told him to come back and complain the next 
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day when he was sober. Sergeant Smith did not say anything 
for a while. Joseph Dethridge said quite clearly that he 
respected police officers, but not police officers who broke 
the law. It was the second time that he had attempted to 
complain about the earlier assault. It was the second time 
that night and morning that no action was taken by a police 
officer to whom he attempted to complain (as the video 
shows). Sergeant Smith told him to sit down, and Joseph 
Dethridge said ' 'You're not my f-—g teacher". He was told 
by Sergeant Smith to "Shut your mouth", whereupon he 
then said "Go f--k yourself". Sergeant Smith says that he 
then walked around from behind the counter, and the first 
thing that he did was to grab the cell keys off the counter 
with the intention of taking the boy to the padded cell and 
leaving him there for a while. He intended to do that, he said, 
because Joseph Dethridge was totally disruptive, in his 
opinion, he was being abusive, and he was going to let him 
go and cool down for a while. This, he said, was a standard 
practice, namely that if persons were disruptive or unco- 
operative or "too vocal" "you would put them up in the 
padded cell, right up the other end, and they can virtually 
do what they want in there without hurting themself. It is 
all padded and if they want to yell and scream and shout 
they're pretty well sound-proof too so ...". That, as the 
Order reveals, is not the purpose of a padded cell. He walked 
up and put his right hand out, took die boy by the left arm 
and walked to the door, going out of the charge room. 
Constable Mark Robert Howes was there and went to grab 
him from the other side, but Sergeant Smith told him not to. 
He said "He's all right or let him go". They then continued 
walking through the door towards the padded cell area, and 
a few metres into the area holding Joseph Dethridge partially 
in front of him the boy turned and said "You m f-—g 
c—", and pulled his left arm. Instantly, according to 
Sergeant Smith, he reacted, lifted his right hand and hit 
Joseph Dethridge as he pulled away and as he said it. 
Constable Howes corroborated this evidence. Sergeant 
Smith described it as a snide callous remark, and said that 
he did not intend to take Joseph Dethridge out to the corridor 
and thump him. He thought "What the hell have I done". 
The event occurred halfway between the corridor leading to 
the finger print room and the corridor to the interview room. 
He said he had no intention of hitting the boy prior to him 
mentioning those words. (It occurred only three or four 
seconds, on the evidence of the moaning heard on video, 
after he was removed from the charge room). Joseph 
Dethridge then fell to the ground, moaning quite loudly after 
he had been struck, and, according to Sergeant Smith he 
thought what the hell have I done. He then bent down, 
helped Joseph Dethridge up, continued to lead him to the 
cell area, and gave him a towel so that he could clean up. 
Joseph Dethridge then said "You've punched my tooth 
out". He was swearing. Sergeant Smith then asked him if 
he talked like that in front of his parents, and he said "If I've 
got something to f-—g well say, I f-—g well say it". 
Constable Howes was still there. Sergeant Smith said that 
he was disgusted at the time. He was not sorry for Joseph 
Dethridge, however, he said. He told Constable Howes to 
stay with the Joseph Dethridge and watch him in a cell until 
his father came there, and then went back down to the charge 
room. Joseph Dethridge had expelled blood from his mouth. 

It is quite clear that Joseph Dethridge was not abusive all 
of the time. On the video he seems to have become agitated 
only when his complaints were not listened to. 

Sergeant Keith John Davies who was passing at the time 
said that Joseph Dethridge had said "You're a f-—g c—t" 
and Sergeant Smith struck him a back-handed blow. 

In the charge room Sergeant Bill Smith told Sergeant 
Desmond Smith that the boy's father was there to pick him 
up. The video reveals and the evidence reveals that there was 
something of a scene then in the charge room. Sergeant 
Smith described himself as being shocked at the time Mr 
Dethridge Senior came in, and, according to the video, 
behaved very reasonably at first. However, in cross- 
examination he said that he had no sympathy for Joseph 
Dethridge after he hit him. Then, when Joseph Dethridge 
came in, Mr Dethridge Senior attempted to calm his son 
down. He was complaining about his injury. Indeed, Mr 

Dethridge Senior behaved in a sensible and cautious way (on 
the video). He became rightly upset when his son 
complained a second time. Mr Dethridge Senior said "Look 
what you've done to my boy—you know I've never struck 
him before in my life and why did you do this?" Sergeant 
Smith said that he (Sergeant Smith) then became defensive 
and said to him something like "Before you make any 
allegations get all your facts right". That is, in fact, what 
the video reveals he said. Sergeant Smith said that his state 
of mind was then distressed and nervous. He did not deny 
that he told Mr Dethridge Senior that the latter's son had 
fallen over. It is clear from the video that Joseph Dethridge, 
who was there by then, and Mr Dethridge Senior, after 
demonstrating a great deal of patience and courtesy, became 
upset, which was quite understandable. Nothing was done 
to deal with the serious matter of two assaults on a juvenile, 
except that Mr Dethridge Senior was ordered out, and the 
boy, injured, was placed back in a padded cell. Sergeant Bill 
Smith ordered Mr Dethridge Senior out. Sergeant Desmond 
Smith did nothing to set fiat right. 

Later father and son left, and, later that morning, in the 
station log book Sergeant Desmond Smith made an entry 
stating that Joseph Dethridge had fallen over and hurt 
himself, which was not the truth. 

Later, too, that morning, in the early hours, Mrs 
Dethridge, Joseph Dethridge's mother, spoke to Sergeant 
Smith on the telephone, and, according to her. Sergeant 
Smith had told her that fie boy had fallen over and injured 
himself, something which after cross-examination Sergeant 
Smith was not disposed to deny totally, admitting that he 
may have said it and misled her. He certainly did not deny 
it, and her evidence on that point was clear. Her son went 
to Fremantle Hospital where he was examined, operated 
upon, and otherwise treated. 

He also was worried about being dismissed, and his worry 
and shock he gave as the reasons for putting a misleading 
and false entry in the book, according to his evidence. Some 
of the police witnesses gave evidence that honesty ranks 
high among the attributes of a policeman. 

Subsequently, the Police Internal Investigations Branch 
commenced an investigation on 22 May 1992 and inter- 
viewed a number of officers who were later disciplined. 
Sergeant Smith was arrested and charged with assault upon 
Joseph Dethridge occasioning bodily harm. That is the 
charge which he pleaded guilty to in the Court of Petty 
Sessions at Perth, and in respect of which he was fined 
$5000. It was not clear whether he was ordered to pay costs. 

Sergeant Smith told the Commission at first instance that 
he has a wife, a young family, a mortgage, and commit- 
ments. He also said that he has suffered from the publicity, 
which no doubt he has. Sergeant Smith admitted that on 
ABC television he had said fiat he was not using stress as 
an excuse for what he did. There was some evidence from 
other officers of signs of stress showing in Sergeant Smith 
before the event. He also said that the Commissioner of 
Police did not have the guts to contact him. He had not 
sought to apologise to the Commissioner of Police for those 
remarks. 

There was evidence from Sergeant Alan John Stevenus 
Verkerk, Sergeant Hayden Reginald Green, Sergeant Ken- 
neth Bruce Leslie, Sergeant John Fortescue Hall, and 
Sergeant Lynette Margaret Crew which we have carefully 
scrutinised. 

Constable Howes had no recollection of the conversation 
between Sergeant Smith and Joseph Dethridge in the charge 
room before the assault, including Joseph Dethridge's 
complaint about having his head pushed against the wall. 
That lack of recollection is unusual, but the Commission at 
first instance saw the witnesses. 

The injuries sustained by Joseph Dethridge were not 
negligible. The medical reports tendered in evidence as 
exhibit 9 (see pages 510-512 (AB)) reveal as follows:— 

(1) No notation was made upon examination of 
Joseph Dethridge on 9 May 1992 as to his 
sobriety, except to note that he had been drinking 
alcohol the previous night. 



(2) Dr John Kuba, a Resident Medical Officer, 
attended him in the Emergency Department at 
Fremantle Hospital at 1.10 am on 9 May 1992 
where he found that Joseph Dethridge had 
sustained a fractured jaw. He reported as fol- 
lows:— 

"He volunteered that he had been drinking. His 
speech was slightly slurred and he did have 
alcohol on his breath but he could impart 
information coherently." 

(3) A report to Messrs Frichot and Frichot by Dr G 
Michael Galvin, Acting Director of Clinical Services, on 
5 June 1992 noted that upon examination at 1.10 am on 9 
May 1992 there was the following:— 

(a) Pain over the right side of the jaw. 
(b) A laceration along the right lower gum line with 

displacement of the alignment of teeth in that 
same region. 

(c) An incidental area of bruising superior to the left 
clavicle (not commented upon further in evi- 
dence). 

(d) Open fracture of the mandible. 
He was treated by:— 

(a) Operative repair to the fracture by fixing it with 
an internal plate and stabilising by tie wires to the 
upper jaw. 

(b) Returning to the ward for post-operative care and 
discharged on 11 May 1992. 

Joseph Dethridge returned on 11 May 1992 with 
increasing jaw pain and was given analgesics and 
treatment for an incipient respiratory infection. 

(4) There was a report, too, from Mr Kim R Bennet, an 
Oral and Maxillofacial Surgeon, who saw him and operated 
upon him on 10 May 1992, and on 10 June 1992 examined 
him noting that there was numbness over the right lip and 
chin which would probably settle with time, generally taking 
about six months, and that some permanent diminution in 
sensation of the area was possible but not probable. 

There was no further evidence than that. 
Subsequently, on 16 October 1992, a personal apology 

was offered through Mr G P Miller QC by Sergeant Smith 
to Mr Utting, Counsel for Joseph Dethridge. 

On 12 November 1992, the Commissioner of Police gave 
a Notice of Intended Removal from the Police Force of 
Western Australia to Sergeant Smith, which appears at page 
391 (AB), and which reads as follows:— 

"I advise that under the provisions of Section 8 of 
the Police Act I now intend, subject to the approval of 
the Hon Minister for Police, to remove you from the 
Police Force of Western Australia. 

I propose to do so in the public interest and to 
maintain the integrity of the Force in the belief that you 
are not a fit and proper person to hold the office or 
exercise the powers of a member of the Police Force, 
or to properly carry out the duties required of a member 
of that Force. 

The matter that I consider to be relevant in this 
respect is the following: 

At the Central Law Courts Perth, on November 
11, 1992, you were convicted of assaulting a 
juvenile who was in your custody at the Fremantle 
Police Lockup thereby causing him bodily harm. 

The presiding Magistrate considered your ac- 
tions at the time were of such a serious nature, he 
imposed a $5,000.00 fine. 

Your conduct under these circumstances has 
brought discredit to the Force. 

Any submissions as to why your removal 
should not take place must be made immediately 
upon receipt of this notice." 

Prior to that, the Commissioner of Police had received and 
considered submissions on behalf of Sergeant Smith, which 
are set out at pages 392-400 (AB). These summarised were 
as follows (see pages 392-399 (AB)):— 

(1) There was reference to the conditions of work in 
the lockup. 

(2) There was an allegation that Joseph Dethridge was 
brought in in a state of extreme drunkenness and 
examples were given of the language he used (see 
page 393 (AB)). Sergeant Smith acknowledged in 
the submission that police officers were required 
to deal with these situations every day (see page 
393 (AB)). 

(3) At page 394 (AB) Joseph Dethridge is alleged to 
have used language and words which is not 
recorded on the video as having been used, nor 
was he said, in evidence, to have used the words 
and language. 

(4) The submission also asserts that Joseph Dethridge 
was being led from the charge room to the padded 
cell and was still abusing Sergeant Smith and was 
pulling away from him at the time he was struck. 

(5) The submission emphasises Joseph Dethridge's 
behaviour and provocation to Sergeant Smith that 
one blow only was struck and there was no 
permanent injury. 

(6) The submission then refers to offers to apologise 
on 3 June 1992 and what were called subsequent 
attempts at reconciliation. 

(7) The submission then went on to matters of 
financial detriment, re-training, the question of 
stress, and suggested "punishment alternatives". 

There was other material put before the Commissioner of 
Police. 

On 3 June 1992, Mr John Quigley, a Solicitor acting for 
Sergeant Smith, and Sergeant Smith went to a meeting with 
the Commissioner of Police. 

On 3 June 1992, too, Mr Quigley had written with an offer 
of apology and an admission of civil liability to the 
Solicitors for the family, Messrs Frichot and Frichot. No 
apology or no admission of guilt had occurred before that. 

Eventually the Minister for Police wrote confirming the 
advice of the Commissioner of Police that Sergeant Smith 
was to be "dismissed". This resulted from a memorandum 
of 23 November 1992 written by the Commissioner of 
Police to the Honourable Minister for Police, which we 
produce hereunder in full, because it sets out the reasons for 
dismissal (see pages 504-505 (AB)):— 

Sergeant Desmond John SMITH 5578, appeared 
before a Magistrate at the Central Law Courts, Perth 
on Wednesday, November 11, 1992 and pleaded guilty 
to a charge of assaulting a juvenile and was fined 
$5,000.00. 

I have examined the details of this case and have 
been briefed by the Acting Chief Superintendent 
(Discipline), P DONNELLY on all aspects of the case. 

On Thursday November 12, 1992 I served a notice 
of my intention to remove Sergeant SMITH from the 
Police Force of Western Australia. The notice was 
served under the provisions of section 8 of the Police 
Act, (Copy attached). 

My proposal to remove Sergeant SMITH from the 
Police Force of Western Australia was in the interest 
of the public and to maintain the integrity of the Force 
in the belief that Sergeant SMITH was not a fit and 
proper person to hold the office or exercise the powers 
of a member of the Police Force, or to properly carry 
out the duties required of a member of this Force. 

Matters that I consider to be of paramount impor- 
tance in making my decision in this case are as 
follows:— 

• Joseph DETHRIDGE is a juvenile 
• DETHRIDGE was in Police Custody. 
• Sergeant SMITH was in charge of the 

Fremantle Lockup. 
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• Sergeant SMITH owed a duty of care to 
DETHRIDGE. 

• The assault was committed in the presence 
of junior staff. 

• Sergeant SMITH as Officer in Charge of the 
Lockup should have been leading by exam- 
ple and supervising junior staff in maintain- 
ing high standards of care for detainees. 

• My observations of the incident on video tape 
indicates a premeditated assault. Sergeant 
SMITH walked DETHRIDGE out of the 
vision of the camera and assaulted him about 
3 to 4 seconds later. 

• The assault was not a spontaneous reaction 
to an insult or aggression as one might 
encounter in some instances that may afford 
some mitigating circumstances. 

• The actions of Sergeant SMITH could in no 
way be lawful or excused by law. 

Sergeant SMITH has responded to my notice and I 
have received a detailed submission on his behalf by 
his Counsel Mr J QUIGLEY. (Copy attached). 

The submission has been carefully considered by me 
and in particular I have noted:— 

• The circumstances of Sergeant SMITH'S 
work conditions and the stresses that had 
been placed upon him. 

• The views of Sergeant SMITH'S general 
practitioner and the psychiatrist to whom he 
has been referred. 

• Provocation that Sergeant SMITH endured 
immediately prior to the incident. 

• The remorse that Sergeant SMITH has 
shown since the incident and his attempts at 
a reconciliation. 

• Sergeant SMITH'S 17 years of unblemished 
service. 

• The hardship that Sergeant SMITH and his 
family have already endured and will con- 
tinue to endure. 

However, the above factors of the submission do not 
counter the public interest and the credibility of the 
Police Force. 

It is with regret that I have to dismiss an experienced 
police officer and I confirm my action under section 8 
of the Police Act 1892, in recommending the dismissal 
of Sergeant Desmond John SMITH No. 5578 from the 
Western Australia Police Force. I seek your approval 
in this matter. 

In arriving at this decision I have not been influenced 
by the media publicity generated in this matter, nor 
have I been influenced by personal attacks on me by 
certain sections of the media. The decision is the 
responsibility of my office in the interests of the 
community of Western Australia and to uphold the 
credibility of the Western Australia Police Force." 

The Minister's letter noting receipt of the recommenda- 
tion under s.8 of the Police Act 1892 and its approval is 
dated 24 November 1992 and appears at page 506 (AB). 

A copy of the Commissioner's reasons was sent to 
members of the Police Force by Netmail Message, and 
appears at pages 507 (AB) et seq. 

Dr Anthony John Mander, a Psychiatrist, gave evidence 
that at the time of the assault he found Sergeant Smith to 
be suffering from stress. The holiday he took, as we 
understand his evidence, would not have affected his 
stressful state. Dr Mander saw Sergeant Smith only once and 
found no need to treat him. He based his report on the history 
which the respondent gave him. Dr Mander's report in the 
part headed "Opinion" reads as follows (see pages 416-417 
(AB)):— 

"People experience stress when important needs are 
frustrated and this is particularly so for action 
orientated individuals who are used to solving prob- 
lems. In Sergeant Smith's case there was neglect of 

physical needs (the lack of security, poor work 
environment and lack of variety in the lock up) and 
emotional needs (the apparent lack of interest from 
senior officers). 

The level of stress at work can be gauged by the 
officers attempts to bring both the operational and 
situational difficulties at the Fremantle lock up to the 
attention of senior staff and this included attending 
meetings during their own time. Sergeant Smith had, 
in addition, aired his personal grievances to senior 
officers. His perception, rightly or wrongly, of an 
uncaring attitude to these frustrated or threatened needs 
would be expected to lead to lowered morale, produc- 
tivity and sense of well being. 

Stress is cumulative and can be increased if, as in this 
case, there is no ability to control its duration. Sergeant 
Smith believed at the time that he was coping with his 
work situation but he was clearly angry at the way he 
was being treated and disappointed that his transfer had 
not lived up to expectations. Repeated stress can lead 
to hypervigilance and a difficulty in 'winding down'. 
Comments from his colleague Steve, his wife, and the 
evidence that he was sleeping poorly suggest that this 
was the case for Sergeant Smith. This would be likely 
to lead to a lowered tolerance for frustration with the 
individual becoming more prone to irritability and 
anger. 

Frustration, whether it is the result of environment 
obstacles, personal limitations or conflict, can produce 
a number of possible consequences but aggression is 
common. Aggression, or other means of expressing the 
state of heightened arousal, reduces the level of 
frustration that an individual experiences to a more 
comfortable level and this usually aids further attempts 
at solving the problems that have caused this reaction. 
However, Sergeant Smith does not appear to have had 
any outlets for his frustration; he denies being more 
irritable with his wife and children and did not interact 
socially to any great extent with other officers or 
confidants with whom he could share his feelings. In 
this situation perceived stress is likely to increase and 
frustration tolerance decrease. 

With his attempts to solve his work problems 
thwarted, and no way of reducing his level of 
frustration and the attendant aggression that typically 
accompanies this, it was probably only a matter of time 
before this was displaced onto an innocent individual. 
Displacement is an unconscious defence mechanism, 
one of many that protect people from emotionally 
stressful environments. For instance it is common for 
people reprimanded at work to take this out on their 
family and to have little, if any, comprehension of the 
connection. 

The build up of frustration, attendant anger, unex- 
pressed and unacknowledged aggressive feelings and 
their unconscious displacement onto an innocent 
individual is a likely explanation for what is otherwise 
an inexplicable act on Sergeant Smiths part. Had steps 
been taken earlier to deal with the problems at the 
lockup, or at least to provide a more supportive 
managerial response then it is possible that the 
likelihood of this occurrence would have been substan- 
tially diminished.' 

Sergeant Smith applied to the Commission at first 
instance, constituted by a single Commissioner, for relief 
under s.29 of the Act. 

The Commission at first instance heard evidence and 
observed the video (exhibit 1) to which we have referred, 
as we also have done. 

Findings of the Commission at First Instance. 
The Commission found the following facts and reached 

the following conclusions, upon a detailed consideration of 
the evidence:— 

(1) That there was no premeditated assault from a 
consideration of the evidence and the video tape 
material. 
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(2) The Commission accepted the evidence, which he 
said was not shaken insofar as it related to the 
described insult being directed by Joseph De- 
thridge to Sergeant Smith, which led directly to 
the blow struck to Joseph Dethridge's face. Those 
witnesses were Sergeant Smith, Constable M 
Howes and Sergeant K J Davies. 

(3) Sergeant Smith had some 16 years service with the 
Police Force and never had disciplinaiy action of 
any kind taken against him during his service. 
Indeed, he had been commended with regard to his 
actions at a siege so-called in Watheroo in January 
1988, and had also voluntarily undertaken com- 
munity activity with respect to young people. 

(4) Sergeant Smith's position as "junior" Sergeant at 
the Fremantle Police Station led to constant duty 
in charge of the lockup. 

(5) All the officers who had experienced lockup duty 
and who gave evidence testified that the working 
conditions were, to say the least, very unpleasant 
and stressful and Sergeant Smith spent more time 
in this working environment than any other 
officer. 

(6) Commander Auriel John Smith was unable to 
alleviate Sergeant Smith's situation, nor was his 
application for transfer to another position suc- 
cessful, further heightening his stress level. 

(7) The medical evidence, summarised briefly, is that 
although Sergeant Smith did not realise it he was 
suffering from stress which produces anxiety and 
anger. As Dr Mander testified:— 

"With his attempts to solve his work 
problems thwarted and no way of reducing 
his level of frustration and the attendant 
aggression that typically accompanies this it 
was probably only a matter of time before 
this was displaced onto an innocent individ- 
ual." 

(8) From the time Sergeant Smith arrived at the 
station on 8 May 1992 he both heard and observed 
Joseph Dethridge and Mr Schmah swearing at the 
arresting officers and shortly thereafter abuse and 
swearing in the charge room and generally 
disruptive behaviour therein. 

(9) This conduct clearly had a greater than normal 
effect on Sergeant Smith (see (6) above) than it 
otherwise should. 

(10) The "final straw" for Sergeant Smith is set out 
at pages 2 and 3 of the reasons for decision at first 
instance and does not require repetition here, 
however, there was no premeditation to the assault 
by Sergeant Smith and there was provocation of 
Sergeant Smith by Joseph Dethridge. 

(11) The Commission accepted Sergeant Smith's evi- 
dence that he was shocked and very upset by his 
assault on Joseph Dethridge. This caused him to 
lie to Mr Dethridge Senior and to falsify the 
lockup Occurrence Book. His genuine contrition 
is evidenced by his attempts to see, apologise and 
make financial reparation to the Dethridge family. 
Sergeant Smith's arrest prevented those efforts 
coming to an acceptable conclusion. 

(12) Sergeant Smith voluntarily made a statement of 
the matter to his superiors and pleaded guilty to 
the charge arising therefrom in Court and was 
punished by the Court 

(13) From the medical evidence and that given by 
Sergeant Smith's fellow officers who worked 
closely with him, the Commission concludes that 
the assault was, and will remain, a' 'one off' lapse 
on Sergeant Smith's part. That it was a severe 
lapse is further accepted, as is the fact that it 
cannot go without severe disciplinary action being 
imposed upon him. 

(14) There is not an automatic presumption that a 
police officer convicted of assault will be dis- 

missed. Indeed, the Commissioner of Police 
correctly, in the opinion of the Commission at first 
instance, treats each case on its merits. 

The Commission at first instance then made a finding (see 
page 30 (AB)) that, having regard to all the above matters 
and circumstances. Sergeant Smith was, on the Undercliffe 
test (Undercliffe Nursing Home v. FMWU 65 WAIG 385), 
unfairly dismissed. 

Next, the Commission turned to what it said ought to be 
the appropriate remedy that should follow the "above 
finding of unfair dismissal". It considered some derogatory 
remarks and comments made by Sergeant Smith to the 
media about the Commissioner of Police following his 
dismissal, and accepted that Sergeant Smith had regretted 
those remarks and comments made in anger. 

The Commission then turned to what it called the 
"alternative" claim to which we have referred above, and 
noted "The reduction in rank produces a base earnings loss 
to Smith of some $2447 per annum and with the two years, 
at least, at the lower rank this amounts to almost a $5000 
"fine" over that period". It also observed that "Finally, 
merit rather than seniority promotion now operates and thus 
re elevation to the rank of Sergeant will only come after due 
assessment by Smith's superior officers". 

The Commission at first instance then ordered reinstate- 
ment upon the alternative basis stated in the amended claim. 

Police Force Regulations 1979. 
Some attention should be paid to appropriate regulations 

of the Police Force Regulations 1979, which we produce 
hereunder, and which appear in extract form at page 515-517 
(AB):— 

(1) Regulation 402 reads as follows:— 
"Every member or cadet shall— 
(a) devote himself exclusively and zealously to 

the discharge of his duties during his hours 
of duty; 

(b) behave at all times with courtesy to the 
public and every member or cadet, and give 
prompt attention to all reasonable require- 
ments of the public; 

(c) obey promptly all lawful instructions given 
by any member under whose control or 
supervision he is placed and, where neces- 
sary, act on his own initiative; 

(d) promptly and correctly carry out all duties 
appertaining to his office, or any other duty 
he is lawfully directed to perform; and 

(e) in due course and at proper times comply 
with, and give effect to, all enactments, 
regulations, rules, orders and administrative 
instructions made or issued for his guidance 
in the performance of his duties." 

(2) Regulation 605 reads as follows:— 
"(1) A member or cadet shall- 

(a) ... 
(b) ... 
(c) ... 
(d) ... 
(e) report any matter which it is his duty to 

report; 
(f) ... 

(2) A member or cadet shall not— 
(a) ... 
(b) ... 
(c) omit to make any necessary entry in any 

official document or book; 
(d) ..." 

(3) Regulation 606 reads as follows:— 
"A member or cadet shall not— 
(a) knowingly make or sign any false statement 

in any official document or book; 
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(b) wilfully or negligently make any false, 
misleading or inaccurate statement; 

(c) without good and sufficient cause destroy or 
mutilate any official document or record or 
alter or erase any entry therein.' 

Conclusions. 

Jurisdiction. 
The question of jurisdiction, particularly having regard to 

whether a police officer is an "employee" within the 
definition of that word in s.7 of the Act, was raised by us 
with Counsel. The question was not raised at first instance, 
although we would think that it was an issue that might well 
have been. Both Counsel told us that it was not a matter 
before us on this appeal, nor was it, so we did not deal with 
it. 

Statutory Provisions. 
We refer to a number of statutory provisions which relate 

to the engagement and manner of engagement of a member 
of the Police Force, in part, including non-commissioned 
officers. 

The Commissioner of Police is empowered to appoint so 
many non-commissioned officers and constables as he shall 
deem necessary for preservation of peace and order 
throughout the State, subject to the Governor's approval (see 
s.7(l) of the Police Act 1892). 

The method of removal of a non-commissioned officer is 
included in s.8 of the Police Act 1892, which we reproduce 
in full hereunder:— 

"The Governor may, from time to time as he shall 
see fit, remove any commissioned officer of police, and 
upon any vacancy for a commissioned officer, by death, 
removal, disability, or otherwise, the Governor may 
appoint some other fit person to fill the same; and the 
Commissioner of Police may, from time to time, as he 
shall think fit, suspend and, subject to the approval of 
the Minister, remove any non-commissioned officer or 
constable; and in case of any vacancy in the Police 
Force by reason of the death, removal, disability or 
otherwise of any non-commissioned officer or consta- 
ble, the Commissioner of Police may appoint another 
person to fill such vacancy." 

S.ll of the Police Act 1892 is also of importance and 
reads as follows:— 

"Every person, on subscribing such engagement, 
shall be thereby bound to serve Her Majesty as a 
member of the Police Force, at the current rate of pay 
for such member, and until legally discharged, from the 
day on which such engagement shall have been 
subscribed: Provided that no such engagement shall be 
set aside for the want of reciprocity: Provided further, 
that such engagement may be cancelled at any time by 
the lawful discharge, dismissal, or removal from office 
of any such person, or by the resignation of any such 
person being accepted by the Commissioner of Po- 
lice." 

S.13 of the Police Act 1892 reads as follows:— 
"Every member of the Police Force, whether special 

or ordinary, having been dismissed from, or having 
ceased to hold his office, shall forthwith deliver to the 
Commissioner of Police, or to such person, and at such 
time and place, as the said Commissioner or a 
commissioned officer of the force may direct, all and 
every the clothing, arms, ammunition, and accoutre- 
ments, horses, saddles, bridles, appointments, and other 
property which have been supplied to him for the 
execution of his duty, or which may be in his custody 
by virtue of his office; and in default of such delivery 
shall, on conviction thereof by 2 or more Justices, be 
liable to a penalty not exceeding $100, in addition to 
the value of the property not so delivered, or to 
imprisonment, with or without hard labour, for any 
time not exceeding one month; and any Justice may 
issue his warrant to search for and seize all and every 
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the clothing, arms, ammunition, and accoutrements, 
horses, saddles, bridles, appointments, and property not 
so delivered, wherever the same may be found." 

The Commissioner of Police therefore has statutory 
power of a discretionary nature to cancel the engagement of 
a police officer by lawful discharge, removal or dismissal. 

Of course, the decision at first instance was a discretion- 
ary decision as that is defined in Norbis v. Norbis 65 ALR 
12. That was not in dispute. 

The question for the Full Bench in this matter is not 
whether the Commission at first instance made an error. It 
must be an error of law or an error of fact (see BMP Iron 
Ore Ltd v. TWU 73 WAIG 529 and AWU v. Poon Bros 
(WA) Pty Ltd and Others [1983] 4IR 394). Further, it must 
be an error as that is described in House v. The King 55 CLR 
499 which has been approved in a number of judgments of 
the Industrial Appeal Court (eg Hamersley Iron Pty Ltd v. 
ADSTE 64 WAIG 852 and RRIA v. AWU 67 WAIG 320). 
In particular, the Full Bench cannot substitute its decision 
for that of the Commission at first instance, unless there is 
an error such as that outlined in those cases. 

The Full Bench, Mr LeMiere (of Counsel) submitted, 
should refrain from arriving at a decision until it has decided 
that the Commission's exercise of discretion miscarried. 

An error of fact will only entitle us to set aside the 
decision if it were a material error of fact (see Gromark 
Packaging v. FMWU 73 WAIG 220), so the submission 
went. 

We also refer to Warren v. Coombs and Another 23 ALR 
405 (HC) and Paterson v. Paterson (1953) 89 CLR 212. 
What was decided in Warren v. Coombs and Another (op 
cit), for our purposes in this case, was this:— 

"... the established principles which define the duty 
of an appellate court after questions of credibility have 
been decided and when the matter which remains for 
decision is what inferences should be drawn from facts 
which have been found and are no longer in contest are 
that, in general, an appellate court is in as good a 
position as the trial judge to decide on the proper 
inference to be drawn from facts which are undisputed 
or which, having been disputed, are established by the 
findings of the trial judge. In deciding what is the 
proper inference to be drawn, the appellate court will 
give respect and weight to the conclusion of the trial 
judge, but, once having reached its own conclusion, 
will not shrink from giving effect to it." 

We were also taken by Mr LeMiere to Brunskill and 
Another v. Sovereign Marine and General Insurance Co Ltd 
and Others 62 ALR 53, cited in Arpad Security Agency Pty 
Ltd v. FMWU 69 WAIG 2662. We will apply the law as 
those cases contain it 

Where a case is decided on credibility and upon the 
observance of the witnesses, an appeal tribunal will not 
interfere unless there is a palpable misuse of the advantage 
enjoyed by the tribunal at first instance. 

Grounds of Appeal. 
The grounds of appeal allege, summarised:— 

(1) Errors of fact (see grounds 1(a) to (f)). 
(2) Failing to take into account relevant considera- 

tions (see ground 2). 
(3) Acting on a wrong principle (see grounds 3(a) to 

(e) and 5). 
(4) Then there is ground 4 which is somewhat 

separate. 

Ground 1 
There were a number of general submissions made, but 

it was submitted by Mr Cock that the respondent did not 
mention that he was taking Joseph Dethridge to the padded 
cell when he went out of the charge room after he had told 
Joseph Dethridge to shut his mouth, and thereafter taking 
Joseph Dethridge by the arm, led him through the door out 
of the charge room into the corridor. 



Mr LeMiere's submission was "Why should he?". 
Sergeant Smith was in charge, and he made the decision that 
the boy should be placed in the padded cell. 

After the assault, Mr Dethridge Senior came into the 
charge room, Joseph Dethridge was again in the padded cell, 
and Mr Dethridge Senior was ordered by the police from the 
charge room by Sergeant William Smith. It was submitted 
that Sergeant William Smith did not consult with anyone on 
that occasion. 

Mr LeMiere also submitted that Sergeant Desmond Smith 
had uttered the words "shut your mouth" in a firm and loud 
manner, and, even if he were angry, that was not consistent 
with premeditation. The submission was that he was in a 
state of stress occasioned by what had been going on, but 
had not reached the point prior to walking out of the charge 
room of snapping. The medical evidence had been that stress 
is cumulative and he had not reached the point then where 
he snapped. 

It was also submitted by Mr LeMiere that one would have 
expected if Sergeant Smith was going to thump Joseph 
Dethridge that he would be taken down to the padded cell, 
but, in fact, it occurred in a passage way where people were 
coming and going all the time. Sergeant Davies, who gave 
evidence of the events there, it was submitted, was one such 
passer-by. 

There was no evidence, it was submitted, that there was 
a thumping noise. It was not admitted by Sergeant Smith 
when he was cross-examined (see page 142 (AB)). The noise 
heard on the audio recording could be a number of things,. 
it was submitted. There was no basis for saying that She 
noise was the noise of Joseph Dethridge being struck. There 
was a sound and then the sound of moaning, as the 
Commission at first instance found. 

The material finding of fact was that the insult was 
spoken, and that was on the sworn evidence of three 
witnesses that this occurred. 

The video tape is quite inconclusive, it was submitted, as 
to whether the insult was spoken or not, and there is no 
recording of it having been spoken. 

The question, it was submitted by Mr LeMiere, was 
whether or not the video was incontrovertible evidence that 
the insult was not spoken, because the material finding of 
fact was that the insult had been spoken. The video tape 
evidence, it was submitted, was quite inconclusive as to 
whether or not the insult was spoken by Joseph Dethridge. 

We were again referred to the principle in Brunskill and 
Another v. Sovereign Marine and General Insurance Co Ltd 
and Others (op cii), and that is that where the tribunal at first 
instance makes a finding based in whole or in part upon its 
assessment of the credibility or reliability of witnesses who 
gave evidence before the tribunal, that finding of fact can 
only be set aside if there are undisputed facts or incontro- 
vertible evidence which shows that the finding is wrong. The 
submission was that the video tape was not incontrovertible 
evidence and was inconclusive as to whether Joseph 
Dethridge offered the insult that was alleged by Sergeant 
Smith and the other two police officers on oath to have been 
offered. It was submitted that there was not even any 
evidence about where the microphone is to be found, which 
way it was facing, etc, and that some sound had been picked 
up and some not. The respondent's evidence was that the 
insult was spoken quietly, and it was submitted that the 
video shows that that evening Joseph Dethridge spoke 
quietly at times and loud at others. It is clear that he spoke 
loudly when he was aggrieved. However, his moaning was 
picked up. The evidence from both Sergeant Smith and 
Constable Howes was that Joseph Dethridge moaned quite 
loudly when he was struck. He could not be described as 
unco-operative, except when he was hurt or his legitimate 
complaint ignored. 

It was also submitted that it had not been put to Sergeant 
Smith or the other witnesses that their evidence was false, 
or to Sergeant Smith, in particular, that the blow was 
premeditated. In that context, we were referred to Browne 
y. Dunn (1893) 6 R 67 and Ellis v. Wallsend District 
Hospital (1989) 17 NSWLR 555, as well as Precision 
Plastics Pty Ltd v. Demir 132 CLR 362. 

There was therefore no error disclosed then, because there 
was no evidence which was incontrovertible and inconsis- 
tent with the evidence given orally and on oath. There was 
not evidence called to deny it. 

There was no overlooking or no sufficient overlooking 
features of the evidence before the Commission at first 
instance sufficient for us to say that the Commission 
misused its advantage to deal with this question too under 
ground 1(b). 

It was submitted that the video tape is inconclusive about 
the matter, and as to whether the insult was spoken there was 
no statement, and there was no statement from Joseph 
Dethridge to contradict him. In that respect, of course, a 
great deal of attention must be paid to Jones v. Dunkel 
(1959) 101 CLR 298. 

That ground is a major ground of appeal and attacks the 
Commission at first instance that there was no indication 
that there was a premeditated assault by Sergeant Smith 
upon Joseph Dethridge. 

It should be observed here that Mr Cock's submission was 
that the Commission at first instance did not give sufficient 
weight or any weight to the video recording. The submission 
was that if he had then he would not have accepted the 
evidence of Sergeant Smith, and, one presumes, his 
witnesses. He would have concluded that the assault was 
premeditated. 

We refer to a passage from Coghlan v. Cumberland [1898] 
1 Ch 704 at 704-705, cited in Devries v. Australian National 
Railways Commission 67 AJLTR 528 at 532-533, and this is 
of assistance:— 

"Even where, as in this case, the appeal turns on a 
question of fact, the Court of Appeal has to bear in 
mind that its duty is to rehear the case, and the Court 
must reconsider the materials before the judge with 
such other materials as it may have decided to admit. 
The Court must then make up its own mind, not 
disregarding the judgment appealed from, but carefully 
weighing and considering it; and not shrinking from 
overruling it if on full consideration the Court comes 
to the conclusion that the judgment is wrong. When, 
as often happens, much turns on the relative credibility 
of witnesses who have been examined and cross- 
examined before the judge, the Court is sensible of the 
great advantage he has had in seeing and hearing them. 
It is often very difficult to estimate correctly the 
relative credibility of witnesses from written deposi- 
tions; and when the question arises which witness is to 
be believed rather than another, and that question turns 
on manner and demeanour, the Court of Appeal always 
is, and must be, guided by the impression made on the 
judge who saw the witnesses. But there may obviously 
be other circumstances, quite apart from manner and 
demeanour, which may shew whether a statement is 
credible or not; and these circumstances may warrant 
the Court in differing from the judge, even on a 
question of fact turning on the credibility of witnesses 
whom the Court has not seen." 

In this case, we have had the benefit of seeing, recorded 
visually, and hearing, recorded by audio, some of the events 
later described by wimesses, and those wimesses gave 
evidence before the Commission at first instance. Thus, the 
Commission's advantage, whilst it still exists, is not as 
pronounced as it would be did the video not exist. 

It was Mr LeMiere's strong submission that in material 
respects, at least, the video tape was inconclusive, as we 
have observed. We have already outlined above what the 
tape shows, or most of it. We are in as good a position as 
the Commission at first instance to say what we saw on the 
tape. The tape is stronger in force than the written statements 
and answers to interrogatories were vis-a-vis the viva voce 
evidence in Devries v. Australian National Railways 
Commission (op cit). 

Mr Cock's submission was that the video demonstrated 
that Sergeant Smith, who was not the arresting officer, nor 
a person engaged in "processing" Joseph Dethridge for the 
purposes of lodgment in the lockup, got hold of Joseph 
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Dethridge without at any stage discussing with any other 
person or officer an intention to place Joseph Dethridge in 
the padded cell. 

What the video clearly shows is that, after an interchange 
between Joseph Dethridge and Sergeant Smith, at the end 
of Joseph Dethridge's complaint in the charge room after he 
was fingerprinted, the assault occurred after he was taken 
from the charge room. 

The conversation in the charge room prior to the assault 
related to complaints by Joseph Dethridge of an earlier 
assault on him by Constable Moller, which had clearly 
occurred. Sergeant Smith declined to deal with it and told 
him to come back in the morning when he was sober. That 
resulted in Joseph Dethridge saying "go f-k yourself. 
Sergeant Smith then told him "shut your mouth". This was 
said in a slightly raised voice with an edge of irritation to 
it, as the video reveals. There was further conversation to 
which we have referred above. 

Sergeant Smith then grabbed the keys to the padded cell 
and marched briskly and deliberately towards Joseph 
Dethridge. His evidence was that he intended to place 
Joseph Dethridge in the padded cell (in fact he was, after the 
assault breaking his jaw, placed in the padded cell with a 
Constable to watch him). Sergeant Smith said nothing to 
Joseph Dethridge about where he was taking him, but took 
him by one arm. He said nothing to anyone else either. 
Constable Howes went to take Joseph Dethridge's other 
arm, but Sergeant Smith said "No, it's all right", and 
walked him out of the charge room into the corridor out of 
video range but not audio range. That is where the assault 
took place, allegedly after the boy had called Sergeant Smith 
a''mother f-—g c-t'' so softly that the audio could not pick 
it up. There was no evidence called from Joseph Dethridge 
to deny this. Indeed, he was not called at all. It was the case 
for the appellants that Sergeant Smith took him out of 
camera range with the deliberate intention of hitting him. It 
was the case for the respondent that Sergeant Smith was 
provoked by the words used into hitting Joseph Dethridge. 
In fact, he hit him so hard that he broke his jaw, and details 
of that injury are set out in the medical reports reproduced 
above. There is no evidence that the boy had a "glass jaw", 
and it was clearly open to the inference that he was hit so 
hard that his jaw broke. Indeed, no issue was made of this 
at first instance. 

Mr Cock relied on Sergeant Smith's failure to mention his 
intention of placing the toy in the padded cell as being one 
of those indications of premeditation. Certainly, it is open 
to that inference, but there are other inferences open to be 
drawn as well. 

Next, Mr Cock relied upon Sergeant Smith being short 
tempered by the time he went to take hold of Joseph 
Dethridge. Certainly, his attitude reveals some irritation and 
impatience which might be said to demonstrate that he was 
short tempered. 

Then, it was submitted that there was not the slightest 
noise on the audio tape after they passed through the corridor 
behind the door where Sergeant Smith struck Joseph 
Dethridge, who made a noise of pain and fell to the floor. 
Certainly, the tape recorded the noise of pain. It did not 
clearly record the noise of a blow, and Sergeant Smith does 
not in evidence admit that the sound of a blow was recorded. 

It was submitted by Mr Cock that there was no record of 
the alleged insulting words, whereas there was a record of 
the cry of pain and the sound of a blow. The evidence was 
that he struck the boy three or four seconds after they left 
the room. We have already adverted to what Mr LeMiere 
has submitted in relation to this matter. 

In our opinion, the tape recording, apart from the moan 
of Joseph Dethridge, which is plainly audible, is inconclu- 
sive as to whether the alleged provocative words were said 
or not. One cannot say that the words "mother f-—g c-t" 
were not uttered in so low a tone that they could not be 
recorded on the evidence of the video tape. The person who 
might have contradicted Sergeant Smith, Joseph Dethridge, 
was not called, and, on the basis of Jones v. Dunkel (op cit), 
the Commission at first instance was entitled to regard the 

tape as inconclusive for the reasons Mr LeMiere submitted, 
and, all other things being equal, to rely on the oral evidence 
before it. 

It was also submitted that it was not open to find that the 
assault was unpremeditated on other grounds. Those 
grounds were that Sergeant Smith was short tempered. 
However, the Commission at first instance found that 
Sergeant Smith was not angry or upset and had no intention 
of committing any assault, having quietly got Joseph 
Dethridge out of the charge room, and three or four seconds 
later assaulted him. If that were the case, the submission 
was, it was going too far to say that he was suffering from 
pent-up stress and emotion. 

The Commission at first instance then having accepted 
the first seven matters of fact accepted by the Commissioner 
of Police, properly accepted that Sergeant Smith's intention 
was to escort Joseph Dethridge to the padded cell, although 
he certainly did not tell anyone that that is what he was 
doing. However, the video does show a small object in 
Sergeant Smith's hand, which might be a key holder, at the 
time. 

In reply, Mr LeMiere submitted that those submissions 
sought to isolate two possibilities, whereas what occurred 
was that Joseph Dethridge had continued with disruptive 
behaviour and Sergeant Smith told him to sit down and be 
quiet. Eventually he was told to shut his mouth which was 
uttered as a short sharp instruction. Even if Sergeant Smith 
were angry, it was submitted, this was not consistent with 
his having a premeditated intention to strike Joseph 
Dethridge. It is valid, too, to say, as Mr LeMiere submitted, 
that anger is not necessarily an indication of a premeditated 
intention to strike. The position was, it was submitted, that 
Sergeant Smith was stressed by what was going on, but had 
not reached the point prior to the insult offered him of 
snapping. True it is that Sergeant Smith did not appear 
stressed in the video. However, he had not yet been 
provoked as he was three or four seconds after he left the 
charge room with Joseph Dethridge. There was uncontro- 
verted evidence that he did suffer stress from Dr Mander and 
from other police officers, as well as Sergeant Smith. 

It was submitted, too, by Mr LeMiere that if this assault 
were premeditated, one would have expected Sergeant 
Smith to take Joseph Dethridge to the padded cell and not 
to strike him in a corridor where persons were passing by, 
such as Sergeant Davies. 

In addition, it was not put to Sergeant Smith that it was 
premeditated, nor to him or the other witnesses that they 
were giving false evidence. However, the Commission at 
first instance, having observed these witnesses, still had to 
decide whether he accepted their evidence or not, and could 
still have disbelieved them. He did not. 

Further, Jones v. Dunkel (op cit) would justify the 
Commission drawing an inference that the uncalled evi- 
dence could not have assisted the appellants' case, there 
being an unexplained failure to call Joseph Dethridge who 
could give direct evidence of the events surrounding the 
assault The evidence of Sergeant Smith, Sergeant Davies 
and Constable Howes otherwise remained uncontradicted 
(see, too, "Cross On Evidence", Australian Edition, 
Volume 1, paragraph 1215). In the end, the Commission at 
first instance decided that he would accept their evidence. 

If one looks at all of the circumstances of the matter, as 
the evidence and video discloses, this is what occurred. 
Joseph Dethridge and his friend were arrested in circum- 
stances where Joseph Dethridge asked why this occurred. 
That was a reasonable request, and there was no evidence 
that he was answered. He was arrested for continuing to ask. 
In fact, the charges against both young men were later 
dismissed, which lends some justification to the complaints 
which Joseph Dethridge was making immediately before 
Constable Moller assaulted him. 

When he asked about this and complained in the charge 
room he was assaulted by Constable Moller. When he 
sought to complain about that assault to a woman police 
officer nothing was done. 

Later, after he was fingerprinted and returned to the 
charge room Joseph Dethridge sought to raise this matter 
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again. Sergeant Smith did nothing except to tell him to 
complain in the morning when he had sobered up. When 
nothing was done about the matter Joseph Dethridge then 
became agitated and was told to shut his mouth and marched 
out of the room where the assault took place. Nothing was 
said to him about where he was being taken. Indeed, it is 
quite clear that, instead of his being taken to a padded cell, 
his complaint should have been listened to. The matter 
would then, perhaps, have been resolved without this 
incident having arisen. He had, in fact, been assaulted by 
Constable Moller. He was not disruptive and swearing all 
the time as the video clearly shows. He was when he was 
agitated, which occurred when he was trying to explain his 
difficulties. He was not extremely drunk. He was able to put 
a legitimate complaint in comprehensible terms. Indeed, at 
one stage, he said quite clearly that he respected police 
officers, but not those who broke the law. 

Later, after he struck Joseph Dethridge, Sergeant Smith 
was stunned by what he had done, according to his evidence. 
The boy continued to abuse him, however. Notwithstanding 
that he was stunned by what he had done, Sergeant Smith 
did not feel sorry for the boy. He gave him a towel to mop 
up his mouth out of which blood was coming. However, 
Joseph Dethridge was then placed in a cell with a Constable 
to watch him. When Joseph Dethridge's father arrived there 
was a discussion in the charge room in the course of which 
Joseph Dethridge complained that he had been assaulted, 
and when his father took this up, and understandably so, he 
was ordered from the Station and the boy was placed back 
in a padded cell, for no good reason. 

Sergeant Smith, when Mr Dethridge Senior complained 
about the assault, did not admit it, and said to Mr Dethridge 
Senior that he had better get his facts right if he was going 
to make allegations such as that. He therefore failed to admit 
what had occurred. Indeed, he attempted to browbeat Mr 
Dethridge Senior when Mr Dethridge Senior complained 
with every justification of the assault. There was demonstra- 
tion here of remorse or shock. This was at a time when 
Joseph Dethridge was in the charge room himself trying to 
complain, or sitting down, and still spitting blood. On 
Sergeant Smith's own admission, he also told Mr Dethridge 
Senior that the boy had fallen over and hurt himself. He told 
Mrs Dethridge the same (not denying her evidence that he 
did), and that, on the evidence, seems quite plain. He placed 
a similar entry shortly after the event in similar terms in the 
station log book. No mention was made of the boy's wish 
to complain about an assault, and, in other words, shortly 
after the assault occurred Sergeant Smith lied or obfuscated 
about what had occurred. He was, of course, he said, 
frightened of dismissal. One inference from that is that he 
was frightened of dismissal because he knew he had 
assaulted a person. The other inference is that he was 
frightened of dismissal because he had assaulted a person 
without provocation. 

The Commission at first instance gave no weight to any 
of these events in his reasons for decision, nor did he give 
weight to the fact that Sergeant Smith did not make any 
admissions about these events until an internal investigation 
had occurred. The Commission at first instance, however, 
had the opportunity of observing his demeanour whilst all 
of this evidence was given, including his admissions or 
partial admissions that he had not told the truth about other 
matters. It was open to the Commission to find on the oral 
and video evidence that there was no premeditation. 
However, the matter does not end there. 

It is noteworthy that shortly after he had struck Joseph 
Dethridge, Sergeant Smith's evidence was that he did not 
feel sorry for him, even though the boy was then spitting 
blood. It is true that none of the eye witnesses of the assault 
was cross-examined as to the evidence given being false. 

Later, long after the event, he made an apology and 
offered reparation. It was certainly open to the inference that 
what he did was too little too late and too close to 
investigation and punishment to be germane. 

The Commission at first instance found that he was 
genuine and contrite, but he was not at all genuine and 
contrite shortly after the event on his own evidence and the 

evidence of the video showing his attempt to browbeat Mr 
Dethridge Senior. In our opinion, that evidence was quite 
unequivocal and should have at least diluted the effect of the 
later apology. 

As to the finding that Sergeant Smith was on constant 
duty in the lockup, it is clear that it was not constant, but 
was frequent indeed, and that he was on duty in the lockup 
which was very uncomfortable. His attitude to this duty was 
the subject of evidence from other witnesses. He had 
certainly complained to Commander Auriel John Smith 
about the conditions, and that complaint about the condition 
of the lockup was corroborated by other police officers. 

As to the Watheroo siege, Sergeant Smith was not 
recommended for a commendation, but his actions were 
brought to the notice of a commissioned officer by a 
Detective Sergeant, so that substantially he had acted in a 
manner which drew some commendatory remarks from a 
Detective Sergeant to a more senior officer. It was therefore 
open to the Commission at first instance to find as he did. 

(1) The fact that Sergeant Smith did not tell anyone that 
he was placing Joseph Dethridge in the padded cell does not 
lead to the inference, in the context of all of the evidence, 
that that is not what he intended to do or that he intended 
an assault. 

(2) There was some degree of irritation evidenced by 
Sergeant Smith, but not enough to lead to the conclusion that 
he intended to assault Joseph Dethridge. For the reasons 
already discussed, the audio tape is inconclusive as to the 
sound of a blow being struck by Sergeant Smith. 

(3) The fact that the assault was in answer to provocation 
was open, even though there was no recording of the alleged 
provocative words, for the reasons which we have set out. 

(4) The Commission at first instance was entitled to find 
that Sergeant Smith was on frequent lockup duty, not 
constant, but the difference is not material for the purposes 
of the appeal. 

(5) The Commission was entitled to find that there was 
contrition, but that there was none immediately after the 
assault. The depth of that contrition, however genuine, was 
therefore, as a matter of inference, questionable. 

We have already referred to the question of a commenda- 
tion and observed that there was a recommendation to 
superior officers, not a recommendation for a commenda- 
tion. 

In short, ground 1 is not made out for those reasons. 
Ground 2 
This ground alleges that the Commission at first instance 

failed to take into account some material facts:— 
(1) It was submitted that the respondent had failed in 

his duty of care to Joseph Dethridge by ignoring 
complaints made by Joseph Dethridge alleging 
that he had been assaulted. He did so quite plainly 
at a time when Joseph Dethridge was upset about 
what had occurred. This failure plainly, as the 
video demonstrates, contributed to Joseph De- 
thridge expressing his exasperation and quite 
rightly. 

(2) The manner in which the respondent dealt with 
Joseph Dethridge was plainly in breach of the 
lockup manual. 

The Purpose of the manual appears at page 438 
(AB) and reads as follows:— 

"PURPOSE 
THE PURPOSE OF THE MANUAL IS TO:— 

(1) REINFORCE BY APPROPRIATE OR- 
DERS, THE OBLIGATIONS OF POLICE 
TO ADEQUATELY CARE FOR THE 
HEALTH, SAFETY AND WELFARE OF 
PERSONS IN THEIR CUSTODY OR 
UNDER THEIR CONTROL. 

(2) SET UNIFORM MINIMUM STANDARDS 
OF CUSTODIAL CARE THROUGHOUT 
THE STATE; AND 
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(3) CONSOLIDATE ORDERS AND IN- 
STRUCTIONS AND SIMPLIFY PROCE- 
DURES FOR THE PERFORMANCE OF 
POLICE DUTIES." 

The Order at page 439 (AB) reads as follows:— 
"THE MEMBER IN CHARGE WILL ENSURE 

THAT:— 
(A) ON COMMENCING DUTY, HE OR SHE PER- 

SONALLY VISITS THE CELLS AND TAKES 
OVER RESPONSIBILITY FOR PRISONERS; 

(B) ALL LOCKS IN CELLS, PASSAGES AND 
YARDS ARE SECURE; 

(C) EVERY PRISONER IS TREATED IN A HU- 
MANE AND DIGNIFIED MANNER HAVING 
DUE REGARD TO THE NEED FOR SECU- 
RITY; 

(D) NO UNNECESSARY RESTRAINT IS USED 
ON A PRISONER; 

(E) EVERY PRISONER AFFECTED BY ALCO- 
HOL OR DRUGS IS TREATED WITH TOLER- 
ANCE AND FORBEARANCE; 

(F) PRISONERS ASSIGNED WORK (TRUSTEES) 
ARE ADEQUATELY SUPERVISED AND That 
THEIR WORK IS PERFORMED IN A SATIS- 
FACTORY MANNER; 

(G) ALL PRISONERS ARE LAWFULLY DE- 
TAINED; 

(H) ADEQUATE FIRST AID AND RESUSCITA- 
TION EQUIPMENT IS AVAILABLE AND That 
STAFF RECEIVE TRAINING IN ITS USE." 

The Order at page 441 (AB) reads as follows:— 
"A MEMBER SHALL NOT DETAIN IN A 

POLICE LOCKUP, A JUVENILE WHO IS DRUNK, 
UNLESS THE MEMBER HAS ATTEMPTED FIRST 
TO PLACE That JUVENILE INTO THE CUSTODY 
OF HIS OR HER PARENTS OR SOME OTHER 
SUITABLE PERSON." 

The Order at page 442 (AB) reads as follows:— 
"A MEMBER SHALL NOT USE MORE FORCE 

THAN IS REASONABLY NECESSARY TO PER- 
FORM HIS OR HER DUTIES OR TO ENSURE 
COMPLIANCE BY A PRISONER WITH HIS OR 
HER REQUESTS." 

The following appears at page 443 (AB):— 
"ORDER 

A MEMBER SHALL NOT USE A PADDED CELL 
AS PUNISHMENT FOR ANY PRISONER. 

PROCEDURES 
1. Padded cells may be used for temporary prisoner 

management only to restrain violent or aggressive 
prisoners in the interests of their own safety and 
that of other prisoners. 

2. The OIC shall record the reasons for use and the 
time of admission and release from the cell. 

3. Commissioned Qfficers conducting lockup visits 
will counter-sign these entries and check the 
welfare of the particular prisoner." 

In particular, even on his own admission, Sergeant Smith 
was taking Joseph Dethridge to a padded cell when he was 
not violent, was not aggressive, and it was not in his interests 
or that of other prisoners that he be placed there. All that 
occurred was that a legitimate complaint about assault was 
ignored. 

Further, it was intended to detain him before he was 
placed in his parent's custody when he was not drunk, but 
was to an extent affected by liquor. 

Next, Joseph Dethridge was plainly not treated in a 
humane and dignified manner after he was assaulted. He was 
pla<red in a padded cell without any demur from Sergeant 
Smith who was in charge of the lockup, even though Joseph 
Dethridge was not violent or aggressive, nor did his own 
safety or anyone else's require it. He had been assaulted by 
then twice that evening. 

Next, he was not treated with tolerance or forbearance as 
the order requires. 

Sergeant Smith, as the officer in charge of the lockup, by 
his own acts and omissions, was to a great degree 
responsible for much of that incident which led to an assault. 

(3) In addition, the actions of the respondent on the 
evening in question did constitute breaches of the Police 
Force Regulations 1979 (as amended) (see exhibit 10). In 
particular, Sergeant Smith did not at all times behave with 
courtesy to the public or give prompt attention to the 
reasonable requirement of Joseph Dethridge that he lodge 
a complaint about an assault. It is fair also to observe that 
Joseph Dethridge's insult to Sergeant Smith, which occa- 
sioned the assault, on Sergeant Smith's evidence, was not 
inconsistent with the behaviour of someone who had been 
aggravated by the treatment he had received, although it is 
not necessary to so find. In relation to this incident, as we 
have already observed, and in relation to the false entry in 
the Occurrence Book, Sergeant Smith did not carry out his 
duties and was in breach of the Police Force Regulations 
1979, including regulations 402, 605 and 606. 

(4) The assault on Joseph Dethridge by the respondent 
was serious because the young person was a juvenile, he was 
in police custody at the time, and the respondent was the 
senior officer in charge of the lockup at the time. All of those 
were serious matters. 

(5) The assault was a serious one causing a fracture of 
Joseph Dethridge's jaw which required hospitalisation and 
fixation with wires, plates and screws and caused some loss 
of feeling in the jaw (it was also an assault occasioning 
bodily harm to which charge the respondent pleaded guilty 
and was fined $5000). That offence was a relatively serious 
criminal offence. 

Thus, that ground is made out. 
All of the facts referred to in ground 2 were material. All 

of them were facts as we have set them out (supra). All of 
them were relevant factors as these are aimed at by the 
process referred to by Deane J in Sean Investments Pty Ltd 
v. MacKellar 38 ALR 363 at 375 where he said:— 

"In a case such as the present, where relevant 
considerations are not specified, it is largely for the 
decision-maker, in the light of matters placed before 
him by the parties, to determine which matters he 
regards as relevant and the comparative importance to 
be accorded to matters which he so regards. The ground 
of failure to take into account a relevant consideration 
will only be made good if it is shown that the 
decision-maker has failed to take into account a 
consideration which he was, in the circumstances, 
bound to take into account for there to be a valid 
exercise of the power to decide." 

In terms of House v. The King (op cit) at pages 505-506, 
this was an error of law, the failing to take into account 
material considerations. 

Ground 2 is made out. 
Ground 3 
This ground relies on a submission that the Commission 

at first instance erred in law in respect of misconduct in 
relation to the respondent's actions. This was because the 
respondent failed to act on complaints made to him by 
Joseph Dethridge alleging an assault by Constable Moller. 
He plainly did fail to act and there was no good reason 
offered as to why by him, at any time. Indeed, that failure 
to act led to Sergeant Smith telling Joseph Dethridge to shut 
his mouth and Joseph Dethridge telling him to "go f-k" 
himself and the eventual assault He did assault a juvenile 
who was in his custody. 

Sergeant Smith certainly falsified an entry in the charge 
room Occurrence Book. 

As to the lies to Mrs Dethridge and Mr Dethridge Senior, 
there was no denial by Sergeant Smith in evidence and it was 
open to the Commission to make findings that he had so lied. 
The lying about the cause of injury to Mr Etethridge Senior, 
not denied, and subsequently to Mrs Dethridge were also 
relevant matters, although they merely add to the other 
already established serious acts. 
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It is clear, too, that as senior officer of the lockup. 
Sergeant Smith, by his acts and omissions, could only set 
a bad example to more junior officers. 

It was a submission that matters raised after the dismissal 
and not known to the employer at the time were matters 
which the Commission at first instance should have taken 
into account. The question whether a dismissal is harsh, 
unjust or unreasonable must be determined in the light of 
the facts as they appear at the relevant time. If the relevant 
facts are not clear, it is the obligation of an employer to 
establish those facts before dismissing an employee. 
However, provided that the employer discharges the 
obligation to investigate the facts, the dismissal is not harsh, 
unjust or unfair merely because it later appears that the true 
facts differed from those which appeared at the date of the 
decision to dismiss (see Wilcox and Ryan JJ in Gregory v. 
Philip Morris Ltd 80 ALR 455 at 471 (FC) applying Smith 
v. City of Glasgow District Council [1987] IRLR 326). 

We were referred by Mr LeMiere to Gronow v. Gronow 
29 ALR 129, per Aickin J at page 145, where the High Court 
considered the role of an appeal tribunal in regard to matters 
of weight citing Lovell v. Lovell (1950) 81 CLR 513 at 519 
per Latham CJ:— 

"But when the appellate tribunal is considering 
questions of weight it should not regard itself as being 
in the same position as the learned trial judge. In the 
absence of exclusion of relevant considerations or the 
admission of irrelevant considerations an appellate 
tribunal should not set aside an order made in the 
exercise of a judicial discretion (as to which see Sharpe 
v. Wakefield [1891] AC 173 at 179) unless the failure 
to give adequate weight to relevant considerations 
really amounts a failure to exercise the discretion 
actually entrusted to the court. The words used by their 
Lordships in the House of Lords in this connection are 
not always easy to apply, but they ought not to be read 
as denying the long established principle (which, 
indeed, is expressly recognized in the cases in the 
House of Lords) that on an appeal from an order 
founded upon the exercise of a discretion the appellate 
tribunal has no right to substitute its discretion for the 
discretion entrusted to the primary tribunal." 

It was plain, as a matter of evidence on the video and not 
otherwise controverted, that the Commission at first 
instance failed to have regard or proper regard to the serious 
matter of Sergeant Smith, as Sergeant In Charge of the 
lockup, failing to deal with Joseph Dethridge's complaint of 
assault. Sergeant Smith had a duty to do so under the 
Regulations and Lockup Orders. The Commission at first 
instance made no specific finding, nor did he attach any or 
any sufficient weight to Sergeant Smith's falsifying an entry 
in the charge room Occurrence Book. That was a very 
serious matter. 

The Commission at first instance firstly did not treat these 
matters as relevant when they were and failed to properly 
give weight to them or any of them. Further, even on the 
principles in Gronow v. Gronow (cp cit), he erred in failing 
to attach proper weight. 

These were matters plainly fundamental to the duties of 
a police officer, a member of a disciplined force under the 
Police Act 1892 and the Police Force Regulations 1979. 
They merited the attachment of great v/eight. None or too 
little was given. The Commission at first instance erred in 
that regard. 

All of these matters were not only relevant but matters of 
substantial weight. 

In the circumstances, the Commission at first instance 
was required to consider all of the relevant circumstances 
of the case, not only from the employees but also from the 
employer's side (see RRIA v. CMEU 69 WAIG 1027 
(Parker's Case)). With the possible exception of ground 3(c), 
the Commission failed to take these matters into account, 
or if he did there is no indication that he did so take them 
into account. Again, in terms of House v. The King (op cit), 
this was an error of law. As to ground 3(c), there was 
palpably too little regard for the assault, even in terms of the 
limited role in dealing with matters of weight, afforded to 

the Full Bench by Gronow v. Gronow (op cit). A finding that 
the assault was not premeditated did not dispose of the 
Commission's duty to consider and give proper weight to 
these factors. 

Ground 4 
The submission in support of this ground was that the 

Commission at first instance erred by failing to consider or 
give sufficient weight to the regard to which the Commis- 
sioner of Police had to the public interest in maintaining 
high standards of integrity and honesty in the Police Force 
of Western Australia generally, and, in particular, whether 
the respondent was a fit and proper person to continue to 
hold an office in the Western Australian Police Force. 

S.10 of the Police Act 1892 sets out the engagement 
which any person holding office in the Western Australian 
Police Force is required to subscribe to. It includes an 
undertaking that that person will prevent to the best of his 
power all offences against Her Majesty's peace and that that 
person will discharge all the duties of his office faithfully 
according to law. Sergeant Smith did not do so on the 
morning of 9 May 1992. 

The Commissioner of Police may from time to time 
remove, subject to the approval of the Minister, any 
non-commissioned officer, etc, from office. He shall do so 
as he shall see fit under the statute. 

The engagement may be cancelled at any time by the 
lawful discharge, dismissal or removal from office of any 
such person, or by the resignation of any such person being 
accepted by the Commissioner of Police (see s.ll of the 
Police Act 1892). 

The Minister approved the dismissal, as has been noted, 
and the Commissioner took note of a number of important 
matters, and it led him to the conclusion that with regret he 
should dismiss Sergeant Smith under s.8 of the Police Act 
1892. It was his decision to do so in the interests of the 
community of Western Australia and to uphold the 
credibility of the Western Australian Police Force. Indeed, 
the Commissioner of Police concluded that the factors of the 
submissions from Sergeant Smith do not counter the public 
interest and the credibility of the Police Force. 

There was a clear question as to whether Sergeant Smith 
was a fit and proper person to hold office in the Western 
Australian Police Force, and having regard to the fact that 
he had assaulted Joseph Dethridge in the manner alleged, he 
committed a relatively serious criminal offence of assault 
upon a juvenile in his custody who was to some extent 
intoxicated and who had been provoked himself by a failure 
by Sergeant Smith, amongst others, to attend to deal with 
a complaint of an earlier assault, one cannot say that the 
respondent was a fit and proper person to hold office. 

Criminal offences committed whilst at work if suffi- 
ciently serious will justify summary dismissal (see Macken 
McCarry and Sappideen "The Law of Employment" (3rd 
Edition) page 211). Unjustified assaults upon fellow 
workers, for example, come within the category of miscon- 
duct (see Quinn v. ASTIA 94 CAR 810). 

This was a case of a serious assault by a person whose 
duty it was to properly conduct himself towards a juvenile 
in custody, and whose duties were properly summarised by 
the statutory term of his employment. 

Something was sought to be made of actions by the 
Commissioner of Police in relation to recent assaults by 
other police officers. Insofar as those were of relevance, they 
seem to have been more minor assaults, and, in any event, 
were not, so far as one can ascertain from the material, 
comparable either in terms of the sort of failures to carry out 
duties which were present in this case, and to which we have 
referred. 

In failing to address the duty of the Commissioner of 
Police to maintain a disciplined Force and uphold the law, 
having regard to s.26(l)(d) of the Act which required the 
community's interest to be considered (which was not done 
by the Commission at first instance, although it was by the 
Commissioner of Police), one can only say that the 
discretion miscarried. That would be so even were the matter 
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not aggravated by Sergeant Smith's failure to comply with 
Lockup Orders, Police Regulations, and his making of false 
entries in the Occurrence Book. 

Mr Cock submitted that the Commission at first instance 
misunderstood the purpose of the power being exercised by 
the Commissioner of Police in dismissing the respondent, 
and submitted further that the Commission approached it as 
if the matter was to be looked at in terms of the punishment 
of the respondent and not whether there was a power of 
dismissal to be exercised, having regard, inter alia, to the 
public interest in maintaining the credibility of the Police 
Force, which, of course, the Commissioner of Police did 
consider. 

It is true that the Commission at first instance said that 
the matter was to be determined according to the test in the 
Undercliffe Case {op cit), and said that Sergeant Smith was 
unfairly dismissed. He then turned, as he put it, to the 
appropriate remedy. In fact, he did not reinstate him, but 
ordered him to be re-appointed as a Senior Constable. 

The fact of the matter is this. The Commissioner of Police 
considered very detailed submissions on behalf of Sergeant 
Smith. The Commissioner of Police considered a whole 
number of factors with a great deal of care. He dismissed 
Sergeant Smith as not a fit and proper person to be a police 
officer. He did not do so as a punishment, but for the reasons 
he expressed (supra). He was entitled to do so because 
Sergeant Smith committed a crime on duty, a serious assault 
on a juvenile in custody, he lied about it, he made false 
records, he breached the Police Force Regulations 1979 and 
lockup procedures, he was a Sergeant In Charge of the 
lockup at the time, and he failed to register valid complaints. 
The fact that the assault was not found to be premeditated 
by the Commission at first instance, when the Commissioner 
of Police found it to be, does not affect the seriousness of 
what occurred qua the fairness of the dismissal. Certainly 
he had a good record over 16 years service, and he, his wife 
and family did and would suffer economically from the 
dismissal and publicity. We have considered all of Mr 
LeMiere's submissions directed to the question of miscar- 
riage of discretion as being unreasonable. Even the fact that 
Sergeant Smith suffered stress (stress which did not require 
any treatment) which triggered the assault was considered. 
There was no assurance from Dr Mander that Sergeant 
Smith would not succumb to stress again from lockup duty, 
which was frequent, more than constant, in this case. Even 
his contrition, and the fact that there is not an automatic 
presumption of dismissal for assault, does not mean that the 
dismissal could be said to be unfair. Those latter factors 
could not counter the public interest and credibility of the 
Force, as the Commissioner of Police observed. That was 
a valid observation. This was not a punishment but a 
dismissal for the reasons given by the Commissioner of 
Police. 

In the list of findings at first instance, the Commission did 
not consider all of the relevant circumstances, and the 
Commissioner of Police's decision, in the circumstances, in 
a disciplined Force, to say that a person who acted as 
Sergeant Smith did, whether the assault occasioning bodily 
harm was provoked or not, was not a fit and proper person 
to remain in the Police Force, after considering a number of 
factors, could not be said to be unfair. The Commission's 
observation that this was a severe lapse was at the heart of 
the matter. The Commissioner of Police had a duty in regard 
to such a lapse. He carried out his duty. The Commissioner 
of Police did not abuse the statutory duty he had, nor did he 
act unfairly in "dismissing" Sergeant Smith. 

The Commission at first instance erred in failing to find 
as alleged in ground 4. 

As a result, there was a manifestly unsound exercise of 
the Commission's discretion, as is the final consideration 
mentioned in House v. The King {op cit). 

That ground is plainly made out. 
Ground 5 
By that ground, it is alleged that the Commission at first 

instance erred in law in having found that the actions of the 
respondent required severe disciplinary action being im- 

posed upon him and simply substituted his own opinion for 
that of the Minister for Police. In our opinion, that is 
manifestly the case. 

The dismissal was not unfair for the reasons expressed 
above. For all of the reasons which we have expressed, the 
exercise of discretion by the Commission at first instance 
in finding that Sergeant Smith was unfairly dismissed and 
ordering his reinstatement miscarried. The Commission's 
discretion miscarried for the reasons expressed above. 

The Commissioner of Police was not punishing Sergeant 
Smith, as we have said, and it was not for the Commission 
at first instance to look at what was done in the light of 
punishment as he did. In doing so, the Commission at first 
instance put itself in the Commissioner's position, rather 
than to, in the end, properly apply the Undercliffe Case {op 
cit). We have considered carefully all of the evidence and 
every submission. 

We would, for those reasons, uphold the appeal and quash 
the decision at first instance. 

COMMISSIONER FIELDING: Section 8 of the Police 
Act 1892 authorises the Commissioner, subject to the 
approval of the Minister, to "remove" any non-commis- 
sioned officer or constable from the State Police Force. In 
the purported exercise of that authority. Sergeant D.J. Smith 
was removed from the Force by the Commissioner of Police, 
effective from 24 November last. 

The Commissioner of Police decided to remove, or as he 
called it, to "dismiss'' Sergeant Smith from the Police Force 
"in the interest of the public and to maintain the integrity 
of the Force". He did so "in the belief that Sergeant Smith 
was not a fit and proper person to hold the office or exercise 
the powers of a member of the Police Force, or to properly 
carry out the duties required of a member of this Force". 
The circumstances which led the Commissioner of Police 
to that conclusion can be stated shortly as follows. Sergeant 
Smith, while the Officer in Charge of the Fremantle Police 
Station Lockup, assaulted a 17 year old detainee in the 
lockup in the early hours of the morning of 9 May last. As 
a consequence. Sergeant Smith was subsequently charged 
under the Criminal Code with having committed an assault 
occasioning bodily harm. On his own admission he was 
convicted of that offence and fined $5,000 in the Perth Court 
of Petty Sessions. Following that conviction, the Commis- 
sioner of Police instituted an inquiry into the matter. After 
having heard from Sergeant Smith and his legal advisors, the 
Commissioner concluded that his conduct had "brought 
discredit to the Force" and therefore determined that he 
should be dismissed from the Police Force. 

Thereafter, Sergeant Smith instituted proceedings before 
the Industrial Relations Commission, pursuant to section 
29(b)(i) of the Industrial Relations Act 1979, alleging that 
he had been unfairly dismissed from his employment and 
seeking an order that he be reinstated or, alternatively, that 
he' 'be reinstated to the rank of Senior Constable for a period 
of two years into non-operational duties and for a period of 
three years to undergo retraining and to undergo three 
monthly reviews and assessments by the Office of Occupa- 
tional Health and Therapy". 

Section 33E of the Police Act 1982 provides that a 
member of the Police Force who has been convicted upon 
summary investigation by the Commissioner or his delegate 
of an offence against the discipline of the Force and who has 
been punished by being, inter alia, discharged or dismissed 
from the Police Force may appeal to the Police Appeal 
Board. It is common ground that these provisions have no 
application on this occasion. In the circumstances, the 
provisions of section 23(3)(d) of the Industrial Relations Act 
1979 which prevent the Commission from enquiring into 
and dealing with an industrial matter relating to the 
dismissal of an employee in the case where there is a right 
of appeal under any other Act, have no relevance on this 
occasion. However, it might be questioned whether the 
Commission had jurisdiction to entertain the application by 
Sergeant Smith, notwithstanding that there is otherwise no 
right of appeal in respect of his dismissal. It is doubtful 
whether Sergeant Smith could properly be described as an 
employee. As pointed out in Attorney General for New 
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South Wales v. Perpetual Trustee Co. Ltd (1951-52) 85 CLR 
237, 299 members of the police force are peace officers 
whose authority is original and not delegated and as such 
they are not employees (see too: Pense v. Henry (1973) 
WAR 40, 42; In re Police Officers Industrial Agreement 
(1981) AR (NSW) 272; R. v. Commissioner of Police ex 
parte Ross (1991) AILR 364; Re Commissioner of Police 
(1983) 3 IR 152; Chapman v. Commissioner, Australian 
Federal Police (1983) AILR 526; and Wiltshire Police 
Authority v. Wynn (1981) 1 QB 95; Irvine v. Whitrod(1978) 
Qld Reports 137). Unless Sergeant Smith was properly 
categorised as an employee, his dismissal would not be 
capable of giving rise to an "industrial matter". In addition, 
it might be argued that there is a distinction to be made 
between the removal of a police officer under section 8 of 
the Police Act and a dismissal of an employee for the 
purposes of section 29(b)(i) of the Industrial Relations Act. 

Both before the Full Bench and before the Commission 
at first instance, the Appellant expressly refrained from 
contending that die Commission was without jurisdiction to 
hear and determine the matter. Nonetheless, it is always 
incumbent upon the Commission to satisfy itself that it has 
jurisdiction, whether or not the parties raise jurisdiction as 
an issue. It is not open to the parties before the Commission 
to confer jurisdiction on the Commission, whether by 
consent or otherwise (see: The Fremantle Amalgamated 
Certificated Engine Drivers Union of Workers v. The 
Fremantle Municipal Tramways and Electric Lighting 
Board and Others (1910) 9 WAAR 24, 27). Only if the 
matter is prima facie within jurisdiction is the Commission 
permitted to proceed without making further enquiries as to 
jurisdiction in the absence of a challenge (see: Metropolitan 
Shop Assistants' and Ware Employees' Industrial Union of 
Workers v. Foy and Gibson Pty Ltd (1912) 11 WAAR 113, 
119; see too: SGS Australia Pty Ltd v. Taylor (Appeal 35 
of 1993—29 June 1993) (Unreported)). Having regard to the 
long line of authorities regarding the status of members of 
the Police Force, I would have thought that there was 
sufficient cause for the Commission at first instance to have 
enquired into whether or not there was jurisdiction to 
entertain the application. However, the matter was not raised 
as a ground of appeal and in view of the conclusion I have 
arrived at regarding the merits of the appeal, I do not find 
it necessary to consider that question further. 

As a result of the proceedings instituted by Sergeant 
Smith, the Commission found that he had indeed been 
unfairly dismissed and ordered that he "be reappointed as 
soon as practicable but no later than the 26th of February 
1993 to the Western Australian Police Force at the rank of 
Senior Constable for at least two years before being eligible 
for promotion". By implication, the Commission also 
ordered that he was to undergo such training and assessment 
as was considered appropriate by the Commissioner of 
Police. Furthermore, the Commission ordered that Sergeant 
Smith was to suffer no loss of wages and entitlements at the 
rank of Senior Constable from the date of his dismissal to 
the date of his reappointment. In addition the Commission 
deemed there to be no break in service from the date of the 
Applicant's dismissal to the date of his reappointment. 

In essence, the Commission found that the assault 
committed by Sergeant Smith was an uncharacteristic and 
spontaneous reaction induced by the detainee and commit- 
ted by Sergeant Smith under the stress of the combined 
effects of a heavy workload and constant work in the lockup. 
Notably, the Commission held that the conclusion of the 
Commissioner of Police that "the assault was not a 
spontaneous reaction to an insult" was not a conclusion 
open on the evidence. The Commission found from the 
medical evidence and the evidence of Sergeant Smith's 
fellow police officers, that the assault "was and will remain 
a one off lapse on Sergeant Smith's part". Nonetheless, the 
Commission found that "it was a severe lapse" that 
"cannot go without severe disciplinary action being 
imposed upon" Sergeant Smith, but concluded that a 
reduction in rank, with its attendant loss in earnings, was 
more appropriate than dismissal from the Force. 

The Appellant now appeals against that decision on the 
grounds that the Commission erred in concluding that the 

assault was not premeditated and that the assault was 
induced by an insult directed to Sergeant Smith by the 
detainee. Moreover, the Appellant asserts that the Commis- 
sion misconstrued the actions of the Commissioner of Police 
in that it failed to have regard to the fact that Sergeant Smith 
was dismissed in order to protect the public confidence in 
the Police Force rather than as a punishment. The Appellant 
asserts that the Commission failed to have regard to the 
public interest and the need to maintain high standards of 
integrity in the Police Force and merely substituted its own 
opinion for that of the Commissioner of Police. 

The Respondent submits that the findings of the Commis- 
sion were open on the evidence. In particular, the Respon- 
dent contends that it is not sufficient to judge the assault, 
having regard only to the video recording of the incident, 
but it is necessary to have regard to all of the evidence before 
the Commission, which included viva voce evidence of the 
events in the lockup outside the range of the video camera. 
Moreover, the Respondent submits that the decision as to 
whether or not a dismissal was unfair is a discretionary one 
and the Full Bench should be slow to interfere with it. It is 
not sufficient that the Full Bench has a preference for a 
different view. Furthermore, the Commission should take a 
broad view of the decision and not analyse it by taking 
passages of the decision out of context (see: Polites v. 
Federal Commissioner of Taxation (1988) ATC 5029, 
5032). 

In my view, there was evidence upon which the 
Commission could conclude as it did, that the assault by 
Sergeant Smith on the detainee was provoked, or at least 
induced by the insulting utterances of the detainee. Although 
it is not apparent from the video recording of the events in 
the lockup on the night in question that Sergeant Smith was 
provoked in this way by the detainee, the uncontroverted 
testimony of three other members of the Police Force 
indicates that the detainee uttered offensive words to 
Sergeant Smith immediately before he was assaulted. It 
might seem odd that those utterances were not detected by 
the sound mechanism associated with the video recording- 
equipment, when the detainee's groans immediately follow- 
ing the assault were, but it is primarily a task for the 
Commission at first instance to make an assessment of the 
viva voce evidence and not for the Full Bench. The 
difficulties faced by an appellant tribunal such as the Full 
Bench in re-examining cases which principally turn on the 
credibility of evidence at first instance is well reported and 
well known (see: Gromark Packaging v. The Federated 
Miscellaneous Workers Union of Australia, WA Branch 
(1992) 73 WAIG 220 and see too: Bronskill v. Sovereign 
Marine and General Insurance Co. Ltd (1985) 62 ALR 53). 
Likewise, it was open for the Commission to conclude, on 
the evidence, that Sergeant Smith was adversely affected by 
the effects of work related stress at the time the assault 
occurred. Although I doubt that it is correct to say that he 
was on "constant" duty in charge of the lockup, the medical 
evidence suggests that he was suffering from work related 
stress despite the fact that he had recently taken recreational 
leave and had only just come on duty when the assault 
occurred. 

It is clearly the case, as Mr LeMiere for the Respondent 
submitted, that the question of whether or not an employee 
is unfairly dismissed is largely a matter of discretion for the 
Commission at first instance (see: Gromark Packaging v. 
The Federated Miscellaneous Workers Union of Australia, 
WA Branch (supra)). Furthermore, as he so eloquently 
argued, a discretionary judgement of that kind should not be 
altered merely because the appellant tribunal has a prefer- 
ence for a different result (see: BHP Iron Ore Ltd v. 
Transport Workers' Union of Australia, Industrial Union of 
Workers, WA Branch (1993) 73 WAIG 529; and see too: 
Minister for Aboriginal Affairs v. Peko-Wallsend Ltd (1986) 
162 CLR 24). As has been established by a long line of cases 
beginning with House v. R. (1936) 55 CLR 499, for an 
appellant tribunal to upset a discretionary judgement of that 
kind, there must appear to have been some error in the 
exercise in the discretion, as for example, acting on a wrong 
principle or failing to take into account some material 
consideration. 
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In my view, there was indeed an error in the exercise of 
the Commission's discretion on this occasion. Although 
correctly stating the test for determining the fairness or 
otherwise of a dismissal, the Commission appears to have 
misapplied it by substituting its own view for that of the 
Commissioner of Police as Ground 5 of the Grounds of 
Appeal alleges. Furthermore, in adopting that course the 
Commission failed to take into account, or give sufficient 
weight to all the material facts as is alleged in Grounds 2 
and 4 of the Grounds of Appeal. In particular, the 
Commission failed to take into account, or at least give 
sufficient weight to the effect Sergeant Smith's conduct had 
on the reputation and integrity of the Police Force. 

It is now trite to say that the test for determining whether 
a dismissal is fair or unfair is whether an employer, in 
exercising his legal right to dismiss an employee from his 
employ, has acted so unfairly as to amount to an abuse of 
that right (see: Miles and Others t/a The Undercliffe Nursing 
Home v. The Federated Miscellaneous Workers Union of 
Australia, Hospital, Service & Miscellaneous, WA Branch 
(1984) 65 WAIG 385; and see too: Metals and Engineering 
Workers' Union—Western Australia v. Newcrcst Mining 
Ltd (1993) 73 WAIG 969. In making that assessment, it is 
not the province of the Commission "to take over the 
functions of the employer in relation to the selection and 
retention of employees and it will intervene only when its 
intervention is necessary to protect an employee against an 
unjust or unfair exercise of the employer's right of dismissal 
a right which is as fundamental in the relationship of 
employer and employee as is the right of an employee to 
leave his employment" (see: In Re Barratt v. Women's 
Hospital Ground Street (1947) AR 565, 566-567 referred to 
with approval in Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia v. Robe River Iron 
Associates (1989) 69 WAIG 985 at 987). In essence, the 
Commission is required to determine whether there was a 
fair and reasonable explanation for the decision to dismiss 
which, when viewed objectively, would be regarded by fair 
minded persons as being totally legitimate for the action 
taken (see: Royle v. Arthur Yates & Co. Pty Ltd (1990) 38 
IR 247). In this respect, it must be borne in mind as Denning 
MR suggested in British Leyland (UK) Ltd v. Swift (1981) 
IRLR 91 at 93 that "in all these cases there is a band of 
reasonableness, within which one employer might reasona- 
bly take one view; another quite reasonably take a different 
view" (see too: Securicor Ltd v. Smith (1989) IRLR 356; 
but cf: Robe River Iron Associates v. The Construction, 
Mining and Energy Workers Union of Australia, Western 
Australian Branch (supra) 1029). It is not for the Commis- 
sion to treat applications of this nature as an appeal de novo 
and simply substitute its own opinion for that of the 
employer as if it were the employer (see: Woolworth (South 
Australia) Ltd v. Schutz (1985) 52 SAIR 281). In short, the 
Full Bench is not to act as if it were a surrogate manager 
(see: Robe River Iron Associates v. The Construction, 
Mining and Energy Workers Union of Australia, Western 
Australian Branch (1989) 69 WAIG 1027 and see too: Royal 
Perth Hospital v. Lynn (1992) 72 WAIG 1976 and Trust 
Houses Forte Leisure Ltd v. Aquilar (1976) IRLR 251). The 
dangers of the Commission substituting its own decision for 
that of the employer are well illustrated in Amalgamated 
Metal Workers and Shipwrights Union of Western Australia 
v. Robe River Iron Associates (supra). 

Even if, as the Commission found, the assault by Sergeant 
Smith was not premeditated, it seems to me, with great 
respect, almost impossible to say that the decision by the 
Commissioner of Police to dismiss him was one which was 
not fairly open in all the circumstances. Certainly, I cannot 
see how it could reasonably be said that the Commissioner 
of Police abused the statutory right given to him to remove 
Sergeant Smith from the Police Force. It is clear that the 
Commissioner of Police was motivated by a desire to 
maintain the integrity of the Police Force, and I would have 
thought that there could be little doubt that Sergeant Smith's 
conduct seriously undermined that integrity. Sergeant Smith 
acted in violation of the formal Standing Orders and 
Procedures designed to ensure that police "adequately care 
for the health, safety and welfare of persons in their custody 

or under their control". It was Sergeant Smith's duty, as the 
officer in charge of the lockup, to ensure that those in the 
lockup were properly cared for, not to do the reverse. His 
conduct was, as he acknowledged, and the Commission 
found, unacceptable even though committed as the result of 
an insult from the person in his custody. The unfortunate fact 
of life is that many people who find their way into police 
lockups are adversely affected by alcohol and as a 
consequence heap derision on those who apprehend or 
detain them. If police officers are to rely on such abuse as 
an excuse for assaulting those in their custody, it is 
axiomatic that respect for the Police Force will quickly be 
lost, particularly when the assault is committed by the 
officer in charge. It is therefore difficult to see how, on this 
occasion, the Commissioner of Police could be said to have 
abused his right to remove Sergeant Smith from the Police 
Force in an endeavour to maintain the authority and integrity 
of the Police Force. 

It is said that on previous occasions the Commissioner of 
Police has accepted that members of the Force found guilty 
of assaulting people in the execution of their duty need not 
be removed from the Force. In particular, reference was 
made to an incident in Geraldton where a senior constable 
was demoted and not dismissed. Of course each case must 
be determined on its own facts, but in that case the assault 
did not occur in a police lockup, it was not committed by 
the officer in charge of the lockup, and did not result in 
broken bones. Here the assault was not only aggravated by 
the fact that it caused bodily harm, but by the fact that it was 
committed on a juvenile in police custody and on a person 
who was considerably smaller in physical stature than 
Sergeant Smith and on a person who was clearly affected 
by alcohol. There was no suggestion that Sergeant Smith 
was in any physical danger. It was not as if the assault was 
a minor one. Rather, the evidence is that it was vicious 
enough to knock the detainee to the floor and inflict a 
compound fracture of the mandible. There are numerous 
reported instances where industrial tribunals have refused to 
interfere with decisions of employers to terminate the 
employment of those who assault or otherwise abuse those 
in their custody (see for example: Health Resources 
Employees' Association v. Department of Youth and 
Community Services (1984) AR 245; Price v. Hon. Minister 
for Health (1988) 68 WAIG 1149; and see too: Re Public 
Service Association v. Health Administration Corporation 
(1987) AR 552). 

It is even more difficult to conclude that the Commis- 
sioner of Police abused his right to dismiss Sergeant Smith 
from the Police Force when it is recognised that, in addition 
to committing the assault, Sergeant Smith made false entries 
in the Station Occurrence Book regarding the affair and 
appears to have told untruths about it to the detainee's father. 
It seems that those factors did not come to the knowledge 
of the Commissioner of Police until he had made his 
decision to remove Sergeant Smith from the Police Force. 
Nonetheless, it is now settled that in seeking to justify a 
dismissal, an employer may rely on any misconduct on the 
part of the employee, even if it was unknown to the 
employer at the time of the dismissal (see: Finch v. Sayers 
(1962) 2 NSWLR 540; Ibllner v. Alston (1987) 22 IR 326; 
but cf: Wheeler v. Phillip Morris Ltd (1989) 32 IR 323). As 
pointed out in Gregory v. Phillip Morris (1981) 24 IR 397, 
albeit in a different context, the embargo on unfair 
dismissals is to be viewed in a practical rather than technical 
way. Indeed, it hardly seems consistent with the obligation 
imposed on the Commission to examine matters before it 
having regard to equity, good conscience and the substantial 
merits of the matter that material factors which subsequently 
come to light regarding a dismissed employee's conduct and 
have a direct bearing upon the conduct complained of should 
be ignored in determining the fairness or otherwise of a 
dismissal and whether or not he should be reinstated (see 
also: West Midlands Co-Operative Society Ltd v. Tipton 
(1986) IRLR 112; Whitbread & Co. PLC v. Mills (1988) 
IRLR 501). 

Even if it be that Sergeant Smith's misconduct was, at 
least in part, explicable because of a distressed state of mind 
brought about by work related stress, as he alleges, that is 



73 W.A.I.G. 

of little assistance to him on this occasion. The Commis- 
sioner of Police would be well entitled to conclude that it 
is unsatisfactory to retain in the Police Force a person who 
reacts to stress in the way in which Sergeant Smith did. It 
is trite to say that lockup duty is an important part of the 
work of a member of the Police Force and if the video tape 
recording of the events in the Fremantle lockup on the 
evening in question is any indication, that work involves 
dealing with people in an aggressive or otherwise agitated 
state of mind. If after 17 years in the Police Force Sergeant 
Smith is unable to cope adequately with the stresses and 
strains associated with that work, perhaps he should no 
longer be in the Police Force. 

It is noteworthy that there were others in the lockup on 
the occasion in question who had to listen to the 
protestations of the detainee for much longer than did 
Sergeant Smith but who, unlike Sergeant Smith, had 
sufficient self control to restrain themselves. The Commis- 
sion expressly concluded that the assault "was and will 
remain, a 'one off lapse on Mr Smith's part'". How anyone 
could be so sure of that is difficult to comprehend. Although 
the medical evidence indicated that Sergeant Smith did not 
suffer from clinical abnormalities, it falls short of suggesting 
that he is not likely to re-offend. There can, of course, be 
no guarantee that Sergeant Smith would not in some time 
in the future again become affected by stress and certainly 
it is difficult to see why the Commissioner of Police should 
be criticised for not being prepared to put the Force and the 
public to that risk. 

In any event, in determining the fairness or otherwise of 
the dismissal, the matter is not to be looked at simply from 
the perspective of the employee, but also from the 
perspective of the employer. All die circumstances are to be 
taken into account, not just those which affect or concern 
Sergeant Smith (see: BHP Iron Ore Ltd v. Transport 
Workers' Union of Australia, Industrial Union of Workers, 
WA Branch (1993) 73 WAIG 529; Myer SA Stores Ltd v. 
Lowden (1983) 5 IR 223). The Commission's published 
reasons appear to focus heavily on the effect of the dismissal 
on Sergeant Smith. The Commission appears to have paid 
litde or no regard, and certainly insufficient regard, to the 
public interest, and in particular the need to maintain the 
integrity of and public confidence in the Police Force. 
Section 26 of the Industrial Relations Act requires that the 
Commission have regard to the public interest, as well as 
to the interests of persons immediately affected by any 
matter before the Commission. It is vital to the integrity of 
the Police Force that its members be, and be seen to be, 
above reproach. As Burbuiy CJ observed in Henry v. Ryan 
(1963) TAS SR 90 "a police officer must be above 
suspicion if the public are to accept his authority". 
Ironically, the detainee made that very point, apparently all 
to clearly, in his discussions with members of the Force 
during the period of his detention in the Fremantle lockup. 

The factors relied upon by Sergeant Smith to explain his 
conduct may mitigate against any punishment to be inflicted 
upon him, but it is clear from his notice of dismissal that the 
Commissioner of Police did not dismiss him as a punitive 
measure, but rather as a means of maintaining public 
confidence in the Police Force. Indeed, Sergeant Smith was 
not charged as he might haven been, with any offence under 
the Police Act. As pointed out in Haxdcasde v. Commis- 
sioner of Police (1984) 53 ALR 593 at 597, members of the 
Police Force are often removed to protect the public, to 
maintain proper standards of conduct by members of the 
Police Force and to protect the reputation of the Force, rather 
than to extract retribution (see too: Ex parte Attorney 
General for the Commonwealth re a barrister and solicitor 
(1972) 20 FLR 234 at 244; and The New South Wales Bar 
Association v. Evett (1968) 117 CLR 177,183). Clearly, that 
is the basis on which the Commissioner of Police acted on 
the occasion in question. I cannot think that it can rationally 
be said that there was no proper basis upon which the 
Commissioner of Police could conclude as he did, that the 
conduct of Sergeant Smith was such as to put public 
confidence in the Police Force in jeopardy. 

It may be that in the past Seigeant Smith has been 
commended for his work in the Police Force and it may be 

that since the occurrence of the assault in question he has 
attracted a measure of public sympathy, but the fact is, as 
the Commission acknowledged, he acted in the course of his 
duties in a way which constituted a "severe lapse'' in the 
standard expected of a member of the Police Force and in 
a way in which the Commission accepted warranted' 'severe 
disciplinary action being imposed upon him". In so 
concluding, the Commission appears to have accepted that 
Sergeant Smith's conduct fell well short of that expected of 
a member of the Police Force in the execution of his duties 
and that it warranted severe punishment, but not dismissal. 
Such a conclusion appears to mistake the principal reason 
for which Sergeant Smith was dismissed from the Police 
Force, which, as previously mentioned, was not as a 
punishment, but as a means of maintaining the integrity of 
the Police Force. Moreover, such a conclusion appears to 
indicate that the Commission was putting itself in the 
position of managing the Police Force by substituting its 
opinion for that of the Commissioner; but that, as previously 
mentioned, is not the function of the Commission in cases 
of this nature. Rather, the Commission's task is to judge 
whether the Commissioner of Police acted fairly in the 
accepted industrial sense, that is, whether the Commissioner 
abused the right to terminate the services of Sergeant Smith, 
as authorised by section 8 of the Police Act. For the reasons 
stated, I am of the view that had the Commission at first 
instance properly embarked upon that task the only 
reasonable conclusion could be that the Commissioner of 
Police did not abuse that statutory right. 

I would allow the appeal and quash the decision of the 
Commission at first instance. 

THE PRESIDENT: For those reasons, the appeal will be 
upheld and the decision at first instance quashed. 

Order accordingly. 
Appearances'. Mr R E Cock (of Counsel) and with him Mr 

M A Jenkin on behalf of the appellants. 
Mr R L LeMiere (of Counsel) and with him Ms B J 

Lonsdale on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Minister for Police and Commissioner of Police 

(Appellants) 
and 
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BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

CHIEF COMMISSIONER W. S. COLEMAN 
COMMISSIONER G. L. FIELDING. 

27 August 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 6th and 7th days of May 1993, and having 
heard Mr R E Cock (of Counsel) and with him Mr M A 
Jenkin on behalf of the appellants and Mr R L LeMiere (of 
Counsel) and with him Ms B J Lonsdale on behalf of the 
respondent, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on 
the 27th day of August 1993 wherein it was found that the 
appeal should be upheld, it is this day, the 27th day of 
August 1993, ordered that appeal No 149 of 1993 be and is 
hereby upheld and the decision of the Commission in 
application No 1551 of 1992 made on the 29th day of 
January 1993 be and is hereby quashed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.I President. 
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Order. 
THIS matter having been due to come on for hearing before 
the Full Bench on the 23rd and 24th days of March 1993, 
and the appellants having by letters dated the 4th and 8th 
days of March 1993 sought leave to have the matter 
adjourned, and the respondent having consented by letter 
dated the 8th day of March 1993 to the adjournment, and 
both parties having consented in writing to waive their rights 
to speak to the Minutes of Proposed Order in accordance 
with s.35(4) of the Industrial Relations Act 1979 (as 
amended), and the said letters having been filed herein, it 
is this day, the 23rd day of March 1993, ordered by consent 
that appeal No 149 of 1993 be and is hereby adjourned to 
10.30 am on Thursday, the 6th day of May 1993 and Friday, 
the 7th day of May 1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pampus Pty Ltd T/A Lancet Scientific and Surgical Supplies 

(Appellant) 
and 

Denis N. Weir. 
(Respondent) 

No. 770 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER R.N. GEORGE. 
7 September 1993. 

Reasons for Decision. 
THE PRESIDENT: (Given extemporaneously on 25 August 
1993 and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
We are of the opinion that not sufficient prejudice has 

been suffered by the respondent and we will grant an 
extension of time within which to file an application to 
extend time and we will grant an extension of time within 
which to file the appeal book and we so order. 

In the normal course of events we are not prone to grant 
adjournments because the parties are not ready. The judicial 
time, speaking of the Full Bench and all its members, is 
valuable. Time lost is not readily regained. Having said that, 
however, we are of the opinion that we should grant the 
adjournment in this matter, particularly having regard to the 
fact that the existence of Coles Myer Ltd t/a Coles 
Supermarkets v. Coppin and Others 73 WAIG 1754 might 
assist the parties to an accommodation now that we have 
drawn that case to the attention of the appellant. We are 
always happy if there are accommodations, although we 
make and can make no judgment at this time as to the law. 
The appeal will be adjourned sine die. 

Appearances: Mr K. A. Dundo (of Counsel) on behalf of 
the appellant. 

Mr B. D. Russell (of Counsel) on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pampus Pty Ltd T/A Lancet Scientific and Surgical Supplies 

(Appellant) 
and 

Denis N. Weir. 
(Respondent) 

No. 770 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER R.N. GEORGE. 
27 August 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 25th day of August 1993, and having heard 
Mr K. A. Dundo (of Counsel) on behalf of the appellant and 
Mr B. D. Russell (of Counsel) on behalf of the respondent, 
and whereas the Full Bench found it necessary to make such 
orders as were necessary for the expeditious and just hearing 
and determination of this matter, and reasons having been 
given, it is this day, the 27th day of August 1993, ordered 
as follows:— 

(1) That time be and is hereby extended to and 
including the 24th day of June 1993 for the 
appellant herein to file an application to lodge an 
application to extend time for lodging an appeal 
book. 

(2) That time be and is hereby extended to the 
appellant herein to lodge an appeal book, until and 
including the 24th day of June 1993. 

(3) That the appeal herein be and is hereby adjourned 
sine die. 

By the Full Bench. 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
SGS Australia Pty Ltd 

(Appellant) 
and 

Trevor Taylor 
(Respondent) 

No. 35 of 1993. 

Trevor Bain Taylor 
(Appellant) 

and 
SGS Australia Pty Ltd 

(Respondent) 
No. 72 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

26 July 1993. 
Reasons for Decision. 

THE PRESIDENT: These are my reasons for decision. 
Appeal No. 35 of 1993 was an appeal against the decision 

of tee Commission at first instance by an employer 
appellant, SGS Australia Pty Ltd (hereinafter referred to as 
"SGS"). By that decision, made upon an application of a 



former employee of SGS, namely the respondent, Mr Trevor 
Taylor (hereinafter referred to as "Mr Taylor"), the 
Commission ordered on 30 December 1992:— 

' 'That SGS Australia Pty Limited pay Trevor Taylor 
the sum of $67,688.55 within fourteen days of the date 
of this order." 

SGS now appeals against that order, and the Full Bench 
has, by order dated 29 June 1993, allowed an amendment 
to claim that the Commission's order at first instance was 
made without jurisdiction. Such a ground was not argued 
before the Commission at first instance. 

At the same time, Mr Taylor appeals against the decision 
of the Commission in appeal No. 72 of 1993 alleging various 
errors of fact or law which go to the amount which Mr 
Taylor says should have been ordered to be paid. 

These two appeals were to be heard together. 
However, Mr Lucev (of Counsel), on behalf of Mr Taylor, 

made application that we not hear appeal No. 35 of 1993 
until the appellant therein, SGS, had paid the moneys, the 
subject of the original order. 

The order of the Commission at first instance requiring 
payment of the sum of $67,688.55 was made on 30 
December 1992. An application was made by SGS to stay 
the operation of that order, but that was dismissed on 24 
February 1993 by the President. Nothing further was done 
to comply with that order. 

On 24 June 1993, upon the application of Mr Taylor, an 
order was made by the Industrial Magistrate to enforce that 
order. 

On 21 June 1993, another application to stay the operation 
of the order was made by SGS which was dismissed by the 
President on 1 July 1993. 

Mr Lucev's submission was that because of the provisions 
of s.26 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), it would be 
inequitable for the Full Bench to proceed to hear the appeal 
whilst orders of the Commission were flagrantly disobeyed, 
and as a matter of equity, good conscience and the 
substantial merits of the case. However, equity, good 
conscience and substantial merit cannot confer power if no 
power exists. 

Mr Kenner (of Counsel) made submissions in opposition. 
It is my opinion that the Full Bench was being asked to 

enforce the order, which is a matter not within its 
jurisdiction or power, and for that reason the majority of the 
Full Bench was of opinion that we should refuse to adjourn 
the proceedings whilst the order was complied with. I do not 
say that the Full Bench might not take a different view upon 
more comprehensive argument in another matter. There is 
in this case something to be said to not acceding to the 
argument on the merits when the jurisdiction to make the 
order was challenged, and challenged on a basis of some 
substance. 

The matter then came on for hearing and the question of 
jurisdiction was argued. We were referred to Coles Myer Ltd 
trading as Coles Supermarkets v. Coppin and Others (Appeal 
Nos 3,4 and 5 of 1993) (unreported), RRIA v. ADSTE 68 
WAIG 11 (Pepler's Case) and Kounis Metal Industries Pty 
Ltd v. TWU 73 WAIG 14. Mr Lucev attempted to argue that 
we should overrule the Industrial Appeal Court in Coles 
Myer Ltd trading as Coles Supermarkets v. Coppin and 
Others (op cit) on the basis that it was wrong. I am of opinion 
that we must refuse to do so, since we are bound, as an 
inferior court, by the doctrine of precedent, and we cited a 
number of cases to him which set out this fundamental 
doctrine (see Viro v. R 18 ALR 257 at 289, R v. Gronert 13 
SASR 189, Proctor v. Jetway Aviation Pty Ltd [1984] 1 
NSWLR 166 at 176-180, and Tarry v. Pryce 45 NTR 1). 

Mr Lucev also purported to say that although no claim had 
been made for reinstatement before the Commission at first 
instance when it made its decision, which was the subject 
of the appeals in this matter, that because, subsequently, an 
application claiming reinstatement had been filed that that 
would enable the Full Bench to distinguish the matter from 
the ratio in Coles Supermarkets v. Coppin and Others (op 
cit). 

Of course, that was a matter patently not before the 
Commission at first instance, and conceded not to have been 
by Mr Lucev. 

We were therefore precluded from dealing with it by 
virtue of s.49(4) of the Act, and no reason was advanced as 
to why we ought or could deal with it. 

In the end, Mr Lucev conceded that he could make no 
further submissions. The submissions which he did make 
did not seek to distinguish the above cases on the facts, as 
he was invited to attempt to do. 

Mr Kenner submitted that we were bound by Coles 
Supermarkets v. Coppin and Others (op cit), which was 
directly in point, which it was, because there was no claim 
for reinstatement in this case at first instance, and the 
contract of employment had ceased when the claim was 
being dealt with. As the Industrial Appeal Court said in 
Coles Supermarkets v. Coppin and Others (op cit):— 

"Absent any industrial dispute and a claim to 
reinstate a dismissed employer the Commission does 
not have jurisdiction to deal with the common law 
contract between an ex-employer and his employee." 

I am therefore, as I apprehend it, bound to uphold ground 
1 of the grounds of appeal in appeal No. 35 of 1993 (and 
therefore the appeal) and quash the decision of the 
Commission at first instance, and to dismiss the appeal in 
appeal No. 72 of 1993. 

There is therefore no need for me to deal with any further 
grounds of appeal. I would order as I have indicated. 

COMMISSIONER GREGOR: Appeal No.'s 35 and 72 of 
1993 arise from a Decision of Salmon C. issued on the 30th 
of December 1992. By that Decision the Commission 
ordered that SGS Australia Pty Ltd (SGS) pay to Trevor 
Taylor (Mr Taylor) the sum of $67,688.55, the payment to 
be made within 14 days of the date of the Order. Both 
Appeals came on for hearing before the Full Bench on 
Monday the 5th of July 1993. At the opening, Mr Lucev, of 
Counsel, who appeared for Mr Thylor, advised the Commis- 
sion of the history of the proceedings since the issue of the- 
Order of the 30th of December 1992. He said that there had 
been two applications by SGS for stays of the Order that had 
both been dismissed. There had also been proceedings 
before the Industrial Magistrate on the 24th of June 1993 
which resulted in SGS being ordered to pay forthwith to Mr 
Taylor the sum of $67,688.55. It was Mr Lucev's submis- 
sion that in view of the history which, to him, demonstrated 
a mode of conduct by SGS contrary to the spirit of the 
Orders, that the Full Bench ought not to further hear the 
matter until the sum of money had been paid to Mr Taylor 
by SGS. He based his argument on the proposition that in 
the exercise of its jurisdiction pursuant to Section 26(1 )(a) 
of the Industrial Relations Act 1979, the Commission is 
required to act on the basis of equity, good conscience and 
the substantial merits of the case. That also applies equally 
to an appeal. An appeal is to be determined by the exercise 
of an equitable jurisdiction of which the jurisdiction of the 
Commission is a type. Therefore an Appellant, such as SGS, 
who comes to the Commission ought to have done equity 
prior to seeking it from the Commission. SGS had 
manifestly not acted equitably in refusing to comply with 
the various orders that had been made since the issue of the 
first order by Salmon C. Therefore the Full Bench ought stay 
the proceedings until such time as an undertaking is given 
on behalf of SGS to pay the money. 

The opposition to Mr Lucev's proposition, as put by Mr 
Kenner, of Counsel who appeared for SGS, is that the 
Appeals are properly before the Full Bench which has a duty 
to proceed and dispose of them. Questions of enforcement 
are related to another jurisdiction which is exercised 
separately by the properly constituted body. For the 
application of Mr Taylor to proceed would be manifestly an 
abuse of process. 

In my view, if the Full Bench exceeded to the request, the 
outcome would be that the Appeal by SGS against the 
Decision of Salmon C. would, in effect, be brought to a halt. 
This, apparently, to allow Mr Taylor to pursue a resolution 
of his difficulties with enforcement. That, in itself, seems 
to me to be an aid to the enforcement action and that is 
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something, in my view, the Full Bench can not do. The Full 
Bench has appeals before it which are properly brought and 
it has a duty to hear and determine those appeals. The 
Commission should at all times conduct itself so that 
persons against whom orders are issued are encouraged to 
meet their obligations. Howe /er, I see a difference between 
the role of the Commission in the performance of day to day 
functions where it has broad powers to apply to this purpose 
and in the particular jurisdiction which is prescribed for the 
Full Bench in Section 49 of the Act. In the absence of more 
substantive reasons why the appeals ought be adjourned I 
would not grant the motion. 

Insofar as the substantive matters for Appeal are 
concerned, I have had the advantage of reading the 
Decisions of both the President and Commissioner Ken- 
nedy. I agree with their conclusions that on the Decision of 
the Industrial Appeal Court in Coles Myer Ltd trading as 
Coles Supermarkets v. Coppin and Others (Appeal No.'s 3, 
4, and 5 of 1993—unreported) (Coles Myer), that absent an 
the industrial dispute and a claim to reinstate a dismissed 
employee the Commission does not have jurisdiction to deal 
with the common law contract between an ex employee and 
an employer. This Full Bench is bound by the Decision of 
the Industrial Appeal Court in Coles Myer and any review 
of it is a matter for the Industrial Appeal Court and not this 
Bench. 

COMMISSIONER KENNEDY: This appeal (No. 35 of 
1993) is brought against an order of Commissioner O.K. 
Salmon that the Applicant at first instance, Trevor Taylor 
(now Respondent), be paid the sum of $67,688.55 by SGS 
Australia Pty Ltd (now Appellant) as denied contractual 
benefits. 

Taylor's employment was terminated by the Appellant in 
February 1992. Subsequently he made application to the 
Commission pursuant to section 29(b)(ii) of the Industrial 
Relations Act 1979 for orders that he receive various 
benefits said to be due to him as a consequence of his service 
for the Appellant. He was successful to the extent noted 
above. 

When this appeal was before the Full Bench on the 5 July 
1993, the Respondent applied for an order that the Appellant 
comply with the order at first instant against it and for an 
adjournment of proceedings until the Appellant had so 
complied. 

The background to this application is as follows. The 
order made by Salmon C. against the Appellant in favour 
of Taylor issued an 30 December 1992. Two applications 
for stays of that order have been rejected and the Industrial 
Magistrate has ordered enforcement of it Notwithstanding, 
the Appellant stood before the Full Bench, in breach, 
asserting its right to proceed on the appeal. 

While I do not accept the Respondent's argument that the 
Full Bench should, if indeed it can, issue an enforcement 
order of the nature sought I consider that there is 
considerable merit in the submission that the Full Bench 
should decline to hear from a party on appeal while that 
party is in breach of the order being proceeded on. 

It is pertinent to note that the Western Australian 
Industrial Relations Commission is a specialist tribunal 
charged with fostering good industrial relations in the 
community. To that end it has considerable powers to deal 
with disputes. Sometime this involves issuing orders or 
directions aimed at preventing a deterioration of industrial 
relations. As the record shows over and over again, the 
Commission will be most reluctant to proceed to arbitration 
of a dispute if a party to it is in direct breach of an order 
which has that end or an order of the Commission which has 
a direct bearing on the issue to be determined. The result 
otherwise, and in practical terms, would be an invitation to 
industrial anarchy. Thus a right to arbitration should not in 
my view be construed as an unfettered right somehow 
divorced from the obligations which may arise under the 
same legislation which confers that right of access. This is 
a very important principle with practical considerations. The 
Commission is not a court of law. It must deal with a vast 
array of problems which quite often go well beyond the ends 
of the particular parties. Entertaining the exercise of a 

party's right without any regard for the notions of 
responsibility and obligation attendant upon the same party 
in the actual jurisdiction in which the right is being raised 
is inimical in my view to the objects of the Act. I would have 
acceded to the application for an adjournment in the 
circumstances identified here. 

I turn now to the appeal itself. 
The appeal against the decision at first instance is actually 

raised on a number of grounds including that by its order the 
Commission exceeded the jurisdiction conferred on it by the 
Industrial Relations Act 1979. The authorities on which the 
Appellant fundamentally relied for this submission were the 
judgements of the Industrial Appeal Court in Robe River 
Iron Associates v. Association of Draughting, Supervisory 
and Technical Employees of Western Australia ['the Pepler 
case' (1988) 68 WAIG 11], Kounis Metal Industries Pty 
Limited v. Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch ['the Kounis 
case', (1993) 73 WAIG 14] and the as yet unreported 
judgement in Appeal No's 3,4 and 5 of 1993 between Coles 
Myer Ltd trading as Coles Supermarkets and Coppin, Ryan 
and Sweeting ['the Coles Myer case']. 

The Pepler case concerned an industrial dispute over the 
dismissal of an employee. The decision was found to be 
unfair, and having concluded that in all the circumstances 
re-employment should not be ordered, the Commission 
ordered a sum of moneys be paid to the employee as remedy 
for the unfairness. The Industrial Appeal Court concluded 
that the awarding of a sum of money to the dismissed 
employee was beyond the authority of the Commission 
under the legislation. 

As with the Pepler case, the Kounis case arose on 
application by a union. It involved a claim for redundancy 
payments made on behalf of a retrenched employee. On 
appeal from the Full Bench, Owen J, with whose reasons 
Nicholson and Wallwork JJ agreed, among other things, 
said. 

... Unless, at the time when the application is made, 
the relationship actually exists, or is expected to come 
into existence in the future, or did exist and is to be 
restored, the key element of an "industrial matter" is 
missing. The very language of the judgement [in 
Pepler] carries this implication... While it may be 
possible to say that the context of those statements in 
the reasons for Kennedy J. might suggest that this 
Honour was referring specifically and solely to unfair 
dismissal the same cannot be said of the reasons of 
Olney J. and Rowland J. 

[at page 19] 
The Coles Myer case arose on applications by individuals 

pursuant to section 29(b)(ii) of the Act. In the Coles Myer 
case the members of the Industrial Appeal Court referred to 
the Kounis case and in particular the passage cited in the 
foregoing before stating. 

What this line of authority indicates is that there 
must be a continuation of the industrial relationship 
between the parties to constitute an industrial matter. 
The interpretation provisions of the Act speak in terms 
of an existing employer employee relationship. Para- 
graph (b) of the interpretation section defines 'indus- 
trial matter' to include any matter relating to the 
"conditions of employment which are to take effect 
after the termination of employment". The exercise of 
power under that provision is limited to the making of 
the conditions while the contract of employment is in 
existence. 

[at page 10] 
The Full Bench is bound to apply the law as determined 

by the Industrial Appeal Court. In view of the fact of no 
existing employer-employee relationship at first instance 
between Taylor and the Appellant and no prospect for the 
same before the Commission then, it would follow that 
application of 'the point of principle' endorsed in the Coles 
Myer case would result in an upholding of this appeal on 
that ground. 
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The Respondent was invited to distinguish the case before 
the Full Bench on this occasion on either the facts or the 
principles to be applied. Counsel did argue that a distinction 
on the facts could be drawn but in my view this was not 
established. As well as the submission as to distinction, 
counsel for the Respondent vigorously argued that the Full 
Bench should accept a submission that the Industrial Appeal 
Court had erred in finding as it did in on jurisdiction in the 
Pepler case and its successors. It was said on behalf of the 
Respondent that the Full Bench, albeit it was bound to apply 
the law as decided by the Industrial Appeal Court, should 
consider the submissions of the Respondent that the 
Industrial Appeal Court had failed to have full regard for the 
development of the legislation and other relevant judge- 
ments in arriving at its conclusions in Pepler and the other 
cases cited. It was said that the Industrial Appeal Court may 
benefit from an opinion of the Full Bench arrived at in this 
way. 

However such an invitation to reconsider is sensibly and 
really one to be made in those forums which can either reject 
or accept such offer and proceed on. The Full Bench is not 
such a forum. 

Having regard for the absence of an employee-employer 
relationship or the prospect of one, the Full Bench is bound 
to uphold die appeal on the grounds that in accordance with 
the dicta of the Industrial Appeal Court there was no 
jurisdiction to make the order made. It follows that the cross 
appeal on the basis that there was an error in the amount 
ordered must fail. 

THE PRESIDENT: For those reasons, appeal No. 35 of 
1993 will be upheld and the decision of the Commission 
made on 30 December 1992 in application No. 526 of 1992 
will be quashed, and appeal No. 72 of 1993 will be 
dismissed. 

Order accordingly 
Appearances: Mr S.J. Kenner (of Counsel) on behalf of 

the appellant. 
Mr A.D. Lucev (of Counsel) and with him Mr N.M. Kee 

(of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
SGS Australia Pty Ltd 

(Appellant) 
and 

Trevor Taylor 
(Respondent) 

No. 35 of 1993. 
Trevor Bain Taylor 

(Appellant) 
and 

SGS Australia Pty Ltd 
(Respondent) 

No. 72 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 

COMMISSIONER S.A. KENNEDY. 
12 August 1993. 

Supplementary Reasons for Decision. 
THE PRESIDENT: These are the reasons for decision of 
Commissioner Gregor and myself. 

On 26 July 1993 the President delivered the decision of 
the Full Bench in these appeals pursuant to s.49(7) of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), and handed down Minutes of 
Proposed Order. 

On that date, in answer to questions from the President, 
both persons who appeared, namely Mr S J Kenner for the 
abovenamed SGS Australia Pty Ltd (hereinafter referred to 

as "SGS"), and Mr A D Lucev for the abovenamed Trevor 
Taylor (hereinafter referred to as "Mr Taylor"), advised the 
President of the names of their instructing Solicitors. 

In addition, in response to a question by the President, Mr 
Kenner advised the President that he was of Counsel. 
Shortly after, as we understand it, Mr Kenner advised the 
President's Associate by telephone that he was not of 
Counsel. This was a communication which he was asked to 
make to the other side. The communication, in any event, 
outside open court, was not an appropriate one. 

It is fair to say, too, that at the very beginning of these 
appeals leave was given to both persons who appeared, 
namely Mr Kenner and Mr Lucev, to appear as Counsel 
(pursuant to s.31 of the Act), and that no warrant for Mr 
Kenner to appear as agent was filed. 

The notice of appeal in appeal No. 35 of 1993 filed on 
12 January 1993 was signed by Messrs Mallesons Stephen 
Jaques, Solicitors. The notice of appeal in appeal No. 72 of 
1993 filed on 20 January 1993 was signed by Messrs 
Freehill Hollingdale and Page, Solicitors. 

Subsequent to Mr Kenner's advice to the President's 
Associate, the President's Associate and the Solicitors for 
Mr Taylor were advised by facsimile dated 28 July 1993 that 
SGS wished to have the Minutes of Proposed Order 
amended, and a speaking to the minutes was listed for 
hearing on 2 August 1993, when it commenced. This then 
subsequently continued on 5 August 1993. 

Upon the speaking to the minutes, Mr Raymond (of 
Counsel) appeared for SGS in lieu of Mr Kenner. He moved 
to amend the Minutes of Proposed Order by substituting for 
the words ''Mr S J Kenner (of Counsel) on behalf of SGS 
Australia Pty Ltd" the words "Mr S J Kenner on behalf of 
SGS Australia Pty Ltd" in the third line thereof. 

Apparently, too, on 30 July 1993, there was an attempt 
to file a warrant authorising Mr Kenner to act as agent for 
SGS. Only the copy was filed, but, in any event, the warrant 
did not purport to validate any previous acts of Mr Kenner. 
We were disposed to waive the operation of the Industrial 
Relations Commission Regulations 1985 (hereinafter re- 
ferred to as "the Regulations") to allow the copy to stand 
as an original in the circumstances of this matter. 

Mr Raymond advised us, in the course of his submissions 
on 2 August 1993, that Mr Kenner was taken by surprise 
when we asked him if he was of Counsel on 26 July 1993. 
He is and was not, in fact, of Counsel, we were advised. Mr 
Kenner was, we were informed, employed by a firm of 
Solicitors, but was not a Solicitor. This was the first time 
that this fact was communicated to the Full Bench in an 
appropriate manner, and in a manner such that it could 
properly take cognisance of this information. 

A further warrant to appear as agent filed on 2 August 
1993 was not one which purported to validate the previous 
act of Mr Kenner as agent. However, a later warrant was 
filed dated 4 August 1993, which, in fact, purported to 
validate all previous acts of Mr Kenner retroactively. In fact, 
as will be seen later, regulation 88(4) of the Regulations 
provides the authority for such a course. 

There were a number of submissions made which were 
overtaken by the filing of that final warrant. However, the 
notice of appeal in appeal No. 35 of 1993 was signed by 
Solicitors acting on behalf SGS, as we have observed. These 
Solicitors are Messrs Mallesons Stephen Jaques. The 
warrant of 4 August 1993 purported to validate all of Mr 
Kenner's previous acts as agent, he having appeared for SGS 
in the appeals before us. 

It was Mr Lucev's submission that the notice of appeal 
in appeal No. 35 of 1993 was a nullity. This was because 
s.49(3) of the Act provides that an appeal can only be 
instituted by a party, so the submission went. Hence, in that 
the document was signed by Solicitors, the notice of appeal 
in appeal No. 35 of 1993 was a nullity, and the warrant for 
Mr Kenner to act as agent could not validate it, Mr Lucev 
submitted for Mr Ihylor. 

Mr Lucev relied on the decision of the Full Bench in 
Australian Glass Manufacturing Co Pty Ltd and Others v. 
TWU 71 WAIG 3158, which he submitted was not entirely 
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overruled by the Industrial Appeal Court when that decision 
was the subject of an appeal (see Australian Glass 
Manufacturing Co Pty Ltd and Others v. TWU 72 WAIG 
1499). 

Mr Raymond made a number of submissions which, 
summarised, were as follows:— 

(1) Regulation 29 of the Regulations prescribes that 
an appeal should be filed in accordance with Form 
7 which provides for signature by the appellant. 

(2) A decision by the Full Bench to hold regulation 
88(4) of the Regulations ultra vires was appealed 
against and the appeal was conceded before the 
Industrial Appeal Court (Australian Glass Manu- 
facturing Co Pty Ltd and Others v. TWU 72 
WAIG 1499). The Court held, upon that appeal, 
that the concession of the appeal had been 
properly made, and it was submitted that it must 
follow that the Industrial Appeal Court did not 
regard the filing of a notice of appeal at a time 
when the agent was not authorised to do so as 
resulting in the notice of appeal being a nullity. 

(3) Next, it was submitted that the Full Bench could 
not properly rely on AMIEU v. FC Nichols 
(Wholesale) Pty Ltd (1989) 28 IR 421, because 
that was not authority for the proposition that a 
notice of appeal signed by a firm of Solicitors 
whose authority is not disputed can result in the 
appeal being a nullity. In that case, the person who 
commenced the appeal on behalf of the union 
lacked authority to do so, and as he was not 
authorised there was no appeal. The submission 
was that since the notice of appeal was signed by 
an entity which was in fact authorised to do so by 
the appellant, then that act is the act of the 
appellant. 

(4) In this case, the notice of appeal was signed by a 
firm of legal practitioners, rather than an individ- 
ual practitioner, and there was nothing in the Act 
to preclude this. 

(5) Regulation 88(4) of the Regulations recognises 
that an agent can sign a notice of appeal even if 
at the time the agent does not have a warrant to 
do so, and the Act and Regulations are silent as 
to the manner in which a legal practitioner or firm 
of legal practitioners can act for a party, and thus 
there is no reason for concluding that a notice of 
appeal may not be signed by a firm of legal 
practitioners as was the case in accordance with 
the principles set out in Whiteley Partners Limited 
32 ChD 337 per Bo wen LJ at page 340 and 
referred to by the Full Bench in Australian Glass 
Manufacturing Co Pty Ltd and Others v. TWU 71 
WAIG 3158. 

There were then alternative submissions by Mr Raymond, 
namely that if the notice of appeal was signed by a firm of 
legal practitioners whose authority was not challenged 
instead of being signed by the party, then this could be said 
to constitute non-compliance with regulation 29 of the 
Regulations, and thus regulations 92 and 93 could be used 
to save it. Thus, the appeal could not be treated as a nullity. 

What Mr Raymond, in fact, sought was for us to use our 
powers under s.27(l)(m) of the Act to correct, amend, or 
waive any error, defect, or irregularity whether in substance 
or in form. S.27(l)(m) reads as follows:— 

"(1) Except as otherwise provided in this Act, the 
Commission may, in relation to any matter before 
it— 

(m) correct, amend, or waive any error, defect, or 
irregularity whether in substance or in 
form;" 

However, the submission by Mr Lucev was that as a 
matter of the equity, good conscience and substantial merits 
of the case, the Full Bench should not use its discretion to 
correct, amend, or waive any error, etc, in the notice of 
appeal because of SGS's conduct SGS, it was submitted. 

had failed to comply with the original order of the 
Commission, notwithstanding that it had applied for and 
been refused two stays. 

It had not filed a warrant for its agent. Further, its agent 
had represented himself to be Counsel. Next, it had made 
three attempts subsequent to 23 July 1993 (but not at any 
time before) to file a warrant in correct form. 

Firstly, because these entirely fresh facts as to Mr 
Kenner's position were not known to us during the 
proceedings, we permitted Mr Lucev to make the submis- 
sions which he did on the speaking to the minutes, an order 
not having been perfected (see Maritime Workers' Union of 
Western Australia, Union of Workers v. Elder Prince Marine 
Services Pty Ltd 63 WAIG 2401 at 2402 (FB)). It is fair to 
say that the occasion to permit such submissions to be made 
on a speaking to the minutes would be rare indeed. 

Next, we reproduce the full text of regulation 88 of the 
Regulations hereunder:— 

"(1) Subject to this regulation a person shall not be 
recognised as agent for a party to any proceeding 
in the Commission unless he is appointed in 
writing in accordance with Form 27 filed in the 
Commission. 

(2) A person may, in writing filed in the Commission, 
give to any other person or to any member of a 
class of persons a continuing authorization to act 
or appear for him, or to act and appear for him, 
in all matters in the Commission. 

(3) An authorization given pursuant to subregulation 
(2) may be for a specified period of time or 
indefinitely and may be withdrawn by writing 
filed in the Commission at any time, but shall 
remain in force unless and until it is so withdrawn. 

(4) Where a person appoints another person as his 
agent in respect of any matter in the Commission 
and at the time at which he signs Form 27 
expressly validates any action taken in respect of 
that matter prior to the time of that signing by the 
person appointed agent, all such prior action shall 
be deemed to have been taken by the principal. 

(5) A document instituting a proceeding or any 
subsequent document therein may be signed as 
necessary and lodged for filing by the duly 
appointed agent of a party on whose behalf it is 
filed. 

(6) Any document lodged for filing by an agent for 
a party shall be lodged and filed in the name of 
the party and bear upon it endorsement of the 
name of the agent and the fact that he is acting as 
the agent of his principal." 

We are quite satisfied, as a matter of law, that the warrant 
of SGS of 4 August 1993, since it expressly validates any 
action taken in respect of these appeals by Mr Kenner prior 
to the time of that signing by the person appointed agent, 
has the effect which regulation 88(4) prescribes, namely that 
all prior action taken by Mr Kenner is deemed to have been 
taken by SGS. No time limit for the filing of such warrant 
or its signing is prescribed in the Regulations, so that even 
its late filing does not dilute the effect of the signing of the 
warrant. The status of the other warrants matters little, 
therefore, because of that. 

Mr Kenner, therefore, from the date of his appearance 
should be recognised as agent. 

The notice of appeal in appeal No. 35 of 1993, however, 
was signed in the name of the firm of Solicitors who 
employed Mr Kenner. 

It is necessary, first, however, to look to Australian Glass 
Manufacturing Co Pty Ltd and Others v. TWU 71 WAIG 
3158 and the judgment of the Industrial Appeal Court on 
appeal from the Full Bench (Australian Glass Manufactur- 
ing Co Pty Ltd and Others v. TWU 72 WAIG 1499). The 
interaction of s.31 of the Act and regulation 88 are 
considered in detail in Australian Glass Manufacturing Co 
Pty Ltd and Others v. TWU 71 WAIG 3158 by the Full 
Bench. (S.31 (5) provides for regulations to be made 
prescribing the manner in which the authorisation of any 
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agent is to be made). In any event, the Industrial Appeal 
Court on that appeal confirmed that regulation 88 was 
validly made and could not, in any event, be declared void 
by the Full Bench. It is, we think, fair to say that, upon the 
submissions put to us, the act of both firms of Solicitors in 
signing the notices of appeal in the firm names, since they 
were signed with the authority of their clients, which fact 
is not in dispute, were valid acts (see Whiteley Partners 
Limited {op tit)). The acts of the agents were the acts of their 
principals where they were the properly appointed agents. 
We think Christie v. Permewan, Wright and Co Ltd 1 CLR 
693 is stronger authority for that proposition. Australian 
Glass Manufacturing Co Pty Ltd and Others v. TWU 71 
WAIG 3158 is not authority for the proposition that the 
effect of Christie v. Permewan, Wright and Co Ltd {op tit) 
principle is excluded for Solicitors. 

S.49(3) of the Act does not preclude by the use of the 
words "instituted by any party" an act done by a properly 
appointed agent, it would seem. The Solicitors were such. 

In any event, since Mr Kenner's acts could be validated 
under the Regulations, we cannot see any impediment to 
validating an error in form if it were such an error, under 
s.27(l)(m) of the Act. 

In the end, however, there was no defect in properly 
appointed Solicitors signing the notices of appeal. 

As to the exercise of our discretion under s.27(l)(m), it 
is, we think, fair to say that s.26(l)(a) and (c) of the Act 
apply, in particular. Thus, the interests of the parties and the 
substantial merits of the case would require us to validate 
any defect in form if it were necessary to do so in relation 
to an appeal against an order which we have found to have 
been made without jurisdiction. That is clearly a substantial 
merit of the matter. That is what equity and good conscience 
requires us to do; there was no competent order to comply 
with. 

For those reasons, we would now issue the Minutes of 
Proposed Order as an Order, with the amendment submitted 
by Mr Raymond as being required to be made, there having 
been nothing said to persuade us otherwise. 

COMMISSIONER KENNEDY: Reasons in these appeals 
issued on the 26 July 1993. Subsequently and prior to 
finalisation of the orders reflecting those reasons two new 
issues arose. One involved the representation of SGS 
Australia Pty Ltd. The other was a submission by Mr Lucev 
that as the appeal filed in No. 35 of 1993 had been signed 
on behalf of a firm of solicitors and not by a party to the 
order being appealed, the Full Bench should rule that the 
appeal was not validly raised. Mr Lucev conceded that 
should the Full Bench so rule then the appeal in No. 72 of 
1993 should be similarly despatched. 

So far as the signatories to the appeals as filed are 
concerned I would say that if this is defective then in the 
circumstances here the Full Bench should exercise the 
discretion pursuant to section 26(1 )(a) to allow both appeals 
to stand and be dealt with. 

The facts of the issue over representation are as follows. 
Mr S. Kenner appeared as counsel making submissions on 
behalf of SGS Australia Pty Ltd in both appeals. But he was 
not entitled to represent himself as counsel and for him 
properly to have been appearing before the Full Bench a 
warrant should have been filed. Before the orders in the 
appeals were finalised steps were taken to remedy this 
situation. Counsel appeared on behalf of SGS Australia Pty 
Ltd and a warrant with retrospective effect was filed 
endorsing Mr Kenner's appearance and action on behalf of 
the SGS Australia Pty Ltd. While the circumstances in 
which all this arose are very unusual it seems that the fact 
of filing the warrant, albeit very belated, overcame the 
problem of the appellant in No. 35 of 1993. 

As the conclusions here do not go then to the earlier 
reasons issued, the appeals should be determined by orders 
reffecting the reasons issued on 26 July 1993. 

THE PRESIDENT: For those reasons, the Minutes of 
Proposed Order will now issue as an Order. 

Order accordingly 
Appearances: Mr C.D. Raymond (of Counsel) on behalf 

of SGS Australia Pty Ltd. 
Mr A.D. Lucev (of Counsel) on behalf of Trevor Tbylor. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

SGS Australia Pty Ltd 
(Appellant) 

and 
Trevor Taylor 
(Respondent) 

No. 35 of 1993. 
Trevor Bain Taylor 

(Appellant) 
and 

SGS Australia Pty Ltd 
(Respondent) 

No. 72 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER S.A. KENNEDY. 

12 August 1993. 

THESE matters having come on for hearing before the Full 
Bench on the 5th and 9th days of July 1993, and having 
heard MrS J Kenner on behalf of SGS Australia Pty Ltd and 
Mr A D Lucev (of Counsel) and with him Mr N M Kee (of 
Counsel) on behalf of Mr T B Taylor, and the Full Bench 
having reserved its decision on these matters, and reasons 
for decision being delivered on the 26th day of July 1993 
wherein it was found that appeal No. 35 of 1993 be upheld 
and appeal No. 72 of 1993 be dismissed, it is this day, the 
12th day of August 1993, ordered as follows:— 

(1) That appeal No. 35 of 1993 be and is hereby 
upheld and the decision of the Commission made 
on the 30th day of December 1992 in application 
No. 526 of 1992 be and is hereby quashed. 

(2) That appeal No. 72 of 1993 be and is hereby 
dismissed. 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 
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FULL BENCH— 
Appeals against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jackobin Holdings Pty Ltd T/A Total Jarrah 

(Appellant) 
and 

The Forest Products Furnishing and Allied Industries 
Industrial Union of Workers. 

(Respondent) 
No. 934 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER R.N. GEORGE. 

6 September 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an appeal brought by the abovenamed appellant 
against the decision of the Industrial Magistrate made on 26 
May 1993 in complaint No. 221 of 1992, wherein His 
Worship ordered that a remittance for $3265.08, being the 
amount due on a complaint made by the abovenamed 
respondent, consisting of $2947.88 together with costs of 
$317.20, be paid by the abovenamed appellant. 

What occurred was that the respondent organisation in 
complaint No. 221 of 1992 before the Industrial Magistrate 
complained on 22 October 1992 that on 31 July 1992 
Jackobin Holdings Pty Ltd trading as Total Jarrah, being a 
party bound by the Furniture Trades Industry Award, No. 
6 of 1984, had not paid to Peter Searle an amount of 
$3073.22, being for accrued but untaken annual leave and 
pro rata annual leave pursuant to subclauses (4) and (7) 
respectively of clause 18 of the award. 

The matter was first listed in November 1992 and then 
adjourned because of the unavailability of representatives of 
the appellant. 

It was then brought on for call-over on 27 January 1993. 
At that call-over there was no representative of the appellant 
present. 

The matter was then listed for 22 April 1993 when the 
appellant was presented by a Director, Mr Richard Graham 
Hart. That gentleman represented the appellant company 
upon appeal before us. 

What occurred on 22 April 1993 before the Industrial 
Magistrate was that the complainant organisation, called the 
employee to whom its complaint related, Mr Peter Ivan 
Searle. Mr Hart cross-examined him, and advised, in fact, 
that he agreed with everything that Mr Searle had said in 
evidence, but that there was more to relate. 

Mr Hart, who gave evidence, had attempted to adduce, by 
way of statutory declaration, the evidence of Mr Ross 
Hughes, who had previously employed Mr Peter Searle in 
a business called Hughes Cabinets. The evidence of Mr 
Hughes was to be that as the new Works Manager for the 
appellant he had negotiated with Mr Searle an hourly rate 
of $14.50, to include four weeks holiday pay and leave 
loading. Mr Searle admitted that holiday pay and leave 
loading was included in the emolument that he and Mr 
Hughes agreed to. This was alleged to be the basis of an 
agreement between the appellant and Mr Searle. 

In the end, on 22 April 1993, the Industrial Magistrate 
granted an adjournment with the matter part heard part of 
die way through the appellant's case, and he said (see page 
25 of the transcript at first instance):— 

"All right. Mr Hart or Messrs Hart, can I suggest to 
you that if you haven't done so, that you get some legal 
advice about your position in relation to these matters 
and the way of going about calling any evidence that 
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you want to call, because I have granted the adjourn- 
ment today but if there are difficulties on 26 May, if 
things are as they are now, then it would be very 
difficult for you to get any other adjournment. Do you 
understand that? All right. The matter will be adjourned 
to 26 May 1993, that is for hearing, and that is 
part-heard before me." 

The adjournment was, indeed, to call Mr Hughes, and 
some question nonetheless existed as to the relevance of 
what was sought to be achieved by that. 

On 26 May 1993, the date to which the matter was 
adjourned to, there was no appearance on behalf of the then 
defendant (the present appellant), although Mr Hart con- 
ceded to us that there had been telephone calls and notices 
from the Commission confirming the oral advice given in 
court as to the date of hearing. 

His Worship then noting that there was nobody present 
representing the defendant said (see page 27 of the transcript 
at first instance):— 

"There is nobody here. I will proceed in their 
absence. You have closed your case. I have heard a very 
small amount of evidence from the defendants. Are 
there any submissions which you wish to make, Mr 
Lourey?" 

There were then submissions made by Mr Lourey for the 
respondent, that is the complainant at first instance. 

In the end. His Worship made the orders which I have 
described above, and set out his reasons for decision, which 
appear in the appeal book. The reasons noted the absence 
of the defendant or any representative, and the Industrial 
Magistrate found that the complaint was made out, the case 
in brief being that the complainant had not taken any annual 
leave during the period of his employment, and on 
termination was not paid any sum in respect of accrued or 
pro rata annual leave pursuant to the appropriate award. 
This, it was said, was undisputed on the evidence, and it is 
clear that it was so undisputed on the evidence. 

It was the case for the appellant that although it had not 
been heard at first instance, there had not been a breach of 
the award, there having been an agreement to pay moneys 
which included the leave entitlement. 

It was also the case for the appellant that they were 
entirely at fault in not appearing on 26 May 1993, having 
thought it was 27 May 1993, and that this was a mistake 
made by three people, Mr Hughes, Mr Hart, and his 
Co-Director, his brother Mr Stan Hart. 

The case was, of course, in brief that the decision to not 
grant an adjournment was a miscarriage of the discretion of 
die Industrial Magistrate. 

On the basis of the judgment in Myers v. Myers [1969] 
WAR 19, I am of opinion that the discretion did not 
miscarry. The injustice to the appellant in not having the 
matter heard is outweighed by the injustice occasioned to 
the respondent organisation and its member, Mr Searle, in 
not having the matter completed in a reasonable time. 

The Industrial Magistrate made it perfectly clear as to the 
date. He advised that it would be unlikely that there would 
be another adjournment, and the appellant, notwithstanding 
the importance of the matter, the necessity to present its case 
on the date so listed, and that its case was part heard, failed 
to attend. 

In the circumstances, we are not of the opinion, having 
regard to the principles in Myers v. Myers (op cit), that this 
was an exercise of discretion by the Industrial Magistrate 
with which we are entitled, as a matter of law, to interfere, 
and thus we are not persuaded that the exercise of the 
discretion miscarried. 

The appeal will be dismissed. 
Order accordingly. 

Appearances: Mr R. G. Hart and with him Mr S. A. Hart 
on behalf of the appellant. 

Mr M. J. Lourey on behalf of the respondent. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jackobin Holdings Pty Ltd T/A Total Jarrah 

(Appellant) 
and 

The Forest Products Furnishing and Allied Industries 
Industrial Union of Workers. 

(Respondent) 
No. 934 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY 

CHEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER R.N. GEORGE. 

6 September 1993. 
Order. 

THS matter having come on for hearing before the Full 
Bench on the 23rd day of August 1993, and having heard 
Mr R. G. Hart and with him Mr S. A. Hart on behalf of the 
appellant and Mr M. J. Lourey on behalf of the respondent, 
and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 6th 
day of September 1993 wherein it was found that the appeal 
should be dismissed, it is this day, the 6th day of September 
1993, ordered that appeal No 934 of 1993 be and is hereby 
dismissed. 

By the Full Bench. 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

FULL BENCH— 

Proceedings for enforcement 

of Act— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Graham McCorry, Industrial Inspector 

(Applicant) 
and 

Andre Peter Hoskin. 
(Respondent) 

No 1023 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
CHEF COMMISSIONER W. S. COLEMAN 

COMMISSIONER A. R. BEECH. 
27 August 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an application brought under s.83A of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act'') to the Full Bench by an Industrial 
Inspector, Mr Graham McCorry. His signature on the 
application we take judicial notice of under s.106 of the Act. 

The application contained two allegations of breach 
which related to the same subject matter. The first allegation 
alleged that:— 

"On and between 10 August 1992 and 12 November 
1992, Andre Peter Hoskin, being a person having 
control of or access to a record as defined, failed to 
produce or exhibit or allow to be examined the record 
when lawfully required to do so contrary to Section 
102(l)(a) of the Industrial Relations Act 1979." 

The second allegation alleged:— 
"And further that on and between 17 March 1993 

and 22 March 1993 Andre Peter Hoskin, a person 
having control of or access to a record as defined, failed 
to produce or exhibit or allow to be examined the 
record when lawfully required to do so, contrary to 
Section 102(l)(a) of the Industrial Relations Act 
1979." 

S.98(l) and (2) of the Act provides as follows:— 
"(1) Industrial Inspectors for the purposes of securing 

the observance of the provisions of this Act and 
of awards and orders in force thereunder may be 
appointed under and subject to the Public Service 
Act 1978. 

(2) Subject to this Act, an Industrial Inspector shall 
perform such duties and shall make such investi- 
gations and reports in relation to the observance 
of the provisions of this Act, the regulations and 
of any award or order, as the Minister directs." 

S.102(l)(a) of the Act provides as follows:— 
"A person shall not— 

(a) being lawfully required to do so fail to produce or 
exhibit, or allow to be examined, a record as 
defined by section 98(7);" 

S.102A of the Act provides as follows:— 
"(1) Subject to this Act, the Registrar or a Deputy 

Registrar may, of his own motion, and shall, if he 
is directed in accordance with this Act to do so, 
make an application under section 83 or 84A or 
institute proceedings for an offence against this 
Act. 

(2) Subject to this Act, an Industrial Inspector may, 
of his own motion, make an application under 
section 83 or 84A or institute proceedings for an 
offence against this Act." 

These provisions and the duties and powers of Industrial 
Inspectors have been considered in some detail in McCorry 
v. Constantinou 71 WAIG 2769. 

There was evidence from an officer of the Building 
Management Authority as to contracts with the Geraldton 
Cleaning Services. There was also evidence of dealings by 
two properly appointed Industrial Inspectors, Mr Andrew 
James Hastie and Mr Leonard Mark Haythomthwaite with 
the respondent. They were also performing duties and 
making investigations in relation to the provisions of an 
award as directed by the Minister in the written authority 
tendered in evidence. 

The respondent did not appear, nor did anyone on his 
behalf. 

We were informed that records required from Mr Andre 
Peter Hoskin were in fact produced to the Office of the 
Department of Productivity and Labour Relations in 
Geraldton at 9.30 am on the day of the hearing, namely 17 
August 1993. 

The evidence is quite clear that the respondent, Andre 
Peter Hoskin, was at all material times a Director of Oak vale 
Nominees Pty Ltd, which carried on business as Geraldton 
Cleaning Services. 

The evidence was quite clear that Geraldton Cleaning 
Services had employed Wilhelm Aloys Hirschhuber and 
Herta Hirschhuber to do cleaning work for the company, and 
that the company was a cleaning contractor within the 
meaning of the scope clause, clause 3, of the Contract 
Cleaners Award, No A 6 of 1985 (hereinafter referred to as 
"the award"), and that those persons were employed in 
classifications covered by the award. 

Geraldton Cleaning Services was, for example, a contrac- 
tor with the Building Management Authority to clean some 
government premises in Geraldton. 

It is clear, too, that Ms Loma Horan, a sister of Andre 
Peter Hoskin, was at the material times a Director of 
Oakvale Nominees Pty Ltd. Mr Peter Hoskin, the father of 
Mr Andre Peter Hoskin, the respondent herein, was the 
Manager, at least at one time, of Geraldton Cleaning 
Services. 
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As a result of a complaint from Mr and Mrs Hirschhuber 
about alleged breaches of the award, a series of requests 
were made directly to or via Mr Peter Hoskin to Mr Andre 
Peter Hoskin, the respondent, to produce records of 
employment of the Hirschhubers or exhibit them or allow 
the records to be examined. This was done on and between 
10 August 1992 and 12 November 1992 by Mr Hastie, a 
properly appointed Industrial Inspector, and by Mr Hay- 
thorn thwaite between 17 March 1993 and 22 March 1993. 

It is fair to sum up the evidence by saying that the requests 
were either ignored, or that there was conduct amounting to 
a refusal by Mr Hoskin. For example, Mr Hastie was told 
by Mr Andre Peter Hoskin that the records were on a 
crayfishing boat up at Broome, and that it would take a long 
time for him to get the records. 

It is quite plain, and we are satisfied on the balance of 
probabilities, upon those facts, that in accordance with the 
allegations made in support of the application, Mr Andre 
Peter Hoskin admitted the breaches alleged. 

We were therefore satisfied, on the balance of probabili- 
ties, that all necessary ingredients of the application and the 
breaches alleged therein had been proven. In particular, the 
records were lawfully required to be produced by a person 
who had access to or control over them and who failed to 
do so. 

We then took a number of matters into account:— 
(1) No previous breaches had been established as a 

matter of record to have been committed by Mr 
Andre Peter Hoskin. 

(2) Mr Andre Peter Hoskin had failed to appear and 
had offered no explanation for his omission, nor 
had he expressed any contrition. 

(3) He had eventually complied by producing records, 
even if it was on the morning of these proceedings. 

(4) Over lengthy periods of time Mr Andre Peter 
Hoskin had quite wrongly, and in the face of some 
forbearance by two Inspectors, ignored proper 
requests made by them and conveyed to them in 
accordance with the Act, setting at nought their 
authority. 

(5) The right of Mr and Mrs Hirschhuber to have their 
complaint properly investigated was delayed and 
their ability to obtain relief they might be entitled 
to was delayed. 

(6) There was no contrition expressed and no explana- 
tion offered for these breaches. 

It is important to lay emphasis, too, on the fundamental 
importance of time and wages records. As noted by the 
learned authors of "Federal Industrial Law" (Mills and 
Sorrell, 5th Edition 1975 at page 261):— 

"The provision requiring the proper keeping of a 
time book is a very important part of industrial law. It 
is a means whereby a check may be kept as to whether 
awards are being observed, and it is just as much to the 
benefit of the employer that he and all others comply 
with the award as it is to the benefit of the employee; 
otherwise competition by employers who seek to break 
awards would affect very seriously those who maintain 
the provisions of the law: Tourrier v. H. Lester (1941) 
44 CAR 247". 

Provisions requiring employers bound by awards to keep 
time and wages records are of long standing in this 
jurisdiction as they are in other jurisdictions. There are 
specific clauses within awards regarding time and wages 
records and their necessity is so well recognised that Collier 
C (as he then was), in Maritime Workers' Union of Western 
Australia, Union of Workers v. Coleman and Sons and 
Others 58 WAIG 850, was able to observe in relation to an 
application to insert such a clause into an award that a clause 
requiring an employer to maintain time and wages re- 
cords:— 

"... falls into that category which the Commission 
as presently constituted has mentioned on numerous 
occasions recently, ie. matters which practitioners in 
industrial relations need no evidence to prove their 
existence and/or need." 

Further, failure to keep time and wages records is 
regarded most seriously (see Ainsworth v. Neal (1981) 23 
AILR at 246, Hennessy v. Keetleys Tours Pty Ltd (1988) 23 
IR 277, and Masters v. Highway One Transport Pty Ltd 
(1990) 33 IR 1, and see, too, the decision of the Full Bench 
in McCorry v. Bolivia Nominees Pty Ltd T/A Ballajura 
Tavern 72 WAIG 2521). That the Industrial Relations Act 
in Western Australia contains a specific provision 
(s.83(5)(b)), relating to circumstances where a time and 
wages record is not produced or kept, is an indication of the 
importance of such records recognised by Parliament. 

The continuing failure of the respondent to produce time 
and wages records which he is obliged to keep and which 
were validly and properly requested should be similarly 
viewed. Given the protection which time and wages records 
offer to both the employer and the employee it is difficult 
to envisage any situation where an extended refusal to 
produce time and wages records when validly and properly 
requested to do so can be treated lightly. 

We were therefore of opinion that, notwithstanding that 
there were no previous breaches of award recorded, and that 
there was compliance at a very late stage, the other factors 
bore more substantial weight. Thus, to reflect the serious- 
ness of what had occurred in this matter, as well as to reflect 
that there had been no previous convictions, to remind 
persons of the duty which exists under the Act in relation 
to such requests by Inspectors, and having regard to all of 
those matters set out supra, we were of opinion that the sum 
of $300 ought to be imposed as a penalty in each case. We 
did not think that it was a matter proper for any more lenient 
approach, having regard to those factors. Minutes of 
Proposed Order issued accordingly. 

We were also informed in the course of the hearing and 
detennination that a witness, Suzanne Joy Hill, had not 
appeared in answer to a summons to wimess, and, at Mr 
McCorry's request, we gave liberty to apply for any further 
orders in relation to that matter. That also was included in 
the Minutes of Proposed Order. 

Appearances: Mr G McCorry on his own behalf as 
applicant. 

No appearance by or on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Graham McCorry, Industrial Inspector 

(Applicant) 
and 

Andre Peter Hoskin. 
(Respondent) 

No 1023 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
CHIEF COMMISSIONER W. S. COLEMAN. 

COMMISSIONER A. R. BEECH. 
19 August 1993. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 17th day of August 1993, and having heard 
Mr G McCorry on his own behalf as applicant and there 
being no appearance by or on behalf of the respondent, and 
the Full Bench having found that the said two breaches 
pursuant to s.l02(l)(a) of the Industrial Relations Act 1979 
(as amended) ("the Act") proven, and having determined 
that reasons for decision will issue at a future date, it is this 
day, the 19th day of August 1993, ordered and declared as 
follows:— 

(1) That the allegation that on and between the 10th 
day of August 1992 and the 12th day November 
1992 Andre Peter Hoskin, being a person having 
control of or access to a record as defined, failed 



to produce or exhibit or allow to be examined the 
record when lawfully required to do so, contrary 
to s.l02(l)(a) of the Act, is proven. 

(2) That the allegation that on and between the 17th 
day of March 1993 and the 22nd day of March 
1993 Andre Peter Hoskin, a person having control 
of or access to a record as defined, failed to 
produce or exhibit or allow to be examined the 
record when lawfully required to do so, contrary 
to s.l02(l)(a) of the Act, is proven. 

(3) That in relation to each such breach so proven, the 
Full Bench imposes upon the respondent, Andre 
Peter Hoskin, a penalty of $300.00 and orders that 
the said total sum of $600.00 be paid to the 
Registrar within 14 days of the date of this order. 

(4) That there be liberty to the applicant herein to 
apply in relation to the non-appearance of Ms 
Suzanne Joy Hill in answer to a Summons to 
Witness filed herein on the 27th day of July 1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Registrar 

(Applicant) 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

(Respondent) 
No 712 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER G. L. FIELDING 
COMMISSIONER C. B. PARKS. 

8 September 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This was an application by the Registrar who alleged that 
the respondent organisation, which is an organisation 
registered under the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"), breached 
an order made by Commissioner George on 23 February 
1993, and, in particular, order (2) of the order made in 
application No C 84 of 1993. 

In fact, the allegation of breach was that on and between 
25 March 1993 and 8.00 am on 30 March 1993 at the 
HIsmelt construction project site, Kwinana, the abovenamed 
respondent engaged in industrial action, namely the organ- 
isation directed, facilitated and encouraged its members and 
persons eligible to be members of the organisation to stop 
work to enforce compliance with a demand to an employer, 
namely Transfield Electrical (Chei Australia Pty Ltd), to 
employ persons in accordance with the organisation's "last 
off first on policy" whilst order No C 84 of 1993 was 
current, contrary to order (2) of order No C 84 of 1993 .Order 
(2) reads as follows:— 

"The union and its officials shall not engage in any 
industrial action after 8:30am on Wednesday, 23 
February 1993 and employees of the Applicant 
employer who are members of or eligible to be 
members of the Respondent union shall work in 
accordance with their contracts of service." 

The parties were of opinion that it would be of avail to 
hold a conference with a view to reaching an amicable 
resolution of the proceedings. However, before such a 
conference occurred they informed us that they had reached 
a resolution of the matter. 

In the end, the respondent admitted the breach alleged and 
the applicant recommended that the penalty to be imposed 
under s.84A(5) of the Act should be to issue a caution. 

The respondent organisation is a body formed by the 
amalgamation of two pre-existing organisations in 1991. 
The respondent organisation and none of its predecessors 
has had proven against it or them a breach of an order or 
award. There were s.73 proceedings taken against one 
predecessor organisation in 1981, but that is of no account 
and cannot be. S.72 of the Act enables an entirely new 
organisation to be formed upon amalgamation. 

The facts alleged were that on 25 March 1993 at 7.00 am 
at the HIsmelt construction site a shop steward of the union, 
namely John Bullock, directed members and persons 
eligible to be members to stop work until the demand that 
the employer employ persons in accordance with the "last 
off first on policy" was resolved. 

The case for the applicant, the Registrar, was that an order 
was made on 23 February 1993 by Commissioner George. 

The employer was and is engaged in construction of an 
iron and steel research project at Kununurra. The demand 
for electrical labour was variable. 

In February 1993, the employer's main contractor 
indicated that more electricians were required on site. The 
employer consulted a list of 55 past electrical employees, 
selected 13 persons from the list, and arranged for them to 
start work on 25 March 1993. TTiose 13 persons were not 
the last 13 persons terminated by the employer. In other 
words, the practice of "last on first off", in broad terms, was 
not adhered to. 

At 6.30 am on Thursday, 25 March 1993, the 13 new 
employees arrived to start work. On arrival they were 
ordered by Mr Bullock to sit in a shed until the matter of 
their re-employment was resolved between the union and the 
employer. 

Steps were then taken to arrange a conference before 
Senior Commissioner Halliwell. That conference was 
convened under conference No C 123 of 1993. That was a 
conference which had been on-going in relation to other 
matters. 

There was an impasse because the employer was of 
opinion that the union was attempting to dictate to them 
whom they should employ and this was unacceptable to the 
company. 

On Friday, 26 March 1993, after the Senior Commis- 
sioner addressed the workforce, a conference was convened 
between the union and management. A proposal to resolve 
the matter was put by the union to the company. This was 
a proposal which the company had to discuss with its parent 
company in Melbourne. 

On Sunday, 28 March 1993, the company put a counter 
proposal. 

Eventually, after further conferences, the workforce 
agreed on 29 March 1993 to return to work at 8.10 am. A 
formal agreement was entered into on 2 April 1993. 

This issue first arose on 25 March 1993. In addition, the 
union had substantially complied with the order since 30 
March 1993. Those facts were not substantially disputed. 

Mr Herron (of Counsel) made submissions for the 
respondent. What he submitted was that there had been 
substantial compliance with the order of 23 February 1993 
until 25 March 1993 when these events occurred. 

In this case, there was not a defiance of the order. Indeed, 
there were essentially no pressing matters which were 
outstanding which had not been resolved by 24 March 1993. 

On 25 March 1993, the 13 employees turned up at 6.30 
am, half an hour before the normal starting time. This action 
was seen as intimidatory and provocative when in the past 
55 employees had been put off and the union's policy of 
"last on first off was raised as an issue. This was a firm 
policy of the respondent. 

The events of 25 March 1993 were seen as a significant 
breach of that policy, as very much a provocative action 
which was totally unnecessary. 
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The union's action, therefore, was something of a 
knee-jerk reaction to that action. It was not pre-planned. 

Immediately the union officials heard of the situation, 
arrangements were put in place to bring the matter before 
Senior Commissioner Halliwell, after which it was settled, 
as Ms Smith (of Counsel) described. 

It was submitted (and not denied) that the final resolution 
was, to all intents and purposes, the same in principle as the 
"agreement" reached on Friday. It was therefore submitted 
that the final resolution, in the organisation's view, almost 
justified the action taken. The 13 people remained by 
agreement employed. 

There had been an application not completed to discharge 
the order breached. According to Ms Smith it was not 
pursued. 

The submission was, too, that the union was not 
deliberately flouting an order; it does not demonstrate on the 
part of the union a disregard of the Commission's position. 
It does not indicate any disrespect on the part of the 
organisation. 

The submission was, too, that it was in the lower end of 
the scale in relation to breaches. 

There was reference, too, to breach of an order made in 
November 1992 (No CR 546 of 1992), and Mr Herron 
submitted that the union had not regarded itself as being in 
breach on that occasion. 

Ms Smith in reply made a number of points, the most 
significant of which was this. The Registrar did not see this 
breach of order (2) of order No C 84 of 1993 as a technical 
breach, but did try to resolve the dispute and use s.44 
procedures in an attempt to resolve the matter. That was why 
the Registrar recommended the issue of a caution as a 
penalty. 

In our opinion, a caution was indeed a proper and fitting 
penalty, even though a breach of the Commissioner's order 
is, in itself, a very serious matter. We say that because:— 

(1) As an entity the respondent, which is a new 
organisation, has no record of breach of orders. 

(2) There was a degree of contrition expressed which 
seemed to be genuine. 

(3) The breach lasted a comparatively short time and 
the respondent itself made arrangements to put 
s.44 proceedings in train. 

(4) The applicant precipitated the dispute somewhat 
clumsily and the matter was settled, it would 
seem, without breaching the union's strong views 
about "last on first off. 

(5) There was a history of substantial compliance 
with the orders of 23 February 1993 before that. 

(6) There was not a calculated defiance of the 
Commission's orders. 

(7) The applicant and the respondent reached an 
amicable resolution of the matter with which our 
opinion properly coincided on this occasion. 

Appearances: Miss J H Smith (of Counsel) (instructed by 
the Crown Solicitor) on behalf of the applicant. 

Mr M E Herron (of Counsel) (instructed by Gibson and 
Gibson) on behalf of the respondent organisation. 

73 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Registrar 

(Applicant) 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

(Respondent) 
No 712 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER G. L. FIELDING 
COMMISSIONER C. B. PARKS. 

5 August 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 3rd day of August 1993, and having heard Miss 
J H Smith (of Counsel) on behalf of the applicant and Mr 
M E Herron (of Counsel) on behalf of the respondent 
organisation, and the parties having conferred, and having 
reached an amicable resolution, and upon admission the 
respondent organisation before the Full Bench through 
Counsel having admitted the contravention of or failure to 
comply with order (2) of the Commission contained in order 
No C 84 of 1993 dated the 23rd day of February 1993, and 
having heard submissions as to what orders should be made 
pursuant to s.84A(5) of the Industrial Relations Act 1979 (as 
amended) ("the Act"), and the Full Bench having deter- 
mined that reasons for decision will issue at a future date, 
it is this day, the 5th day of August 1993, ordered and 
declared as follows:— 

(1) That the Full Bench finds proven, upon admission 
of the respondent organisation, such contravention 
of or failure to comply with order (2) of the 
Commission in order No C 84 of 1993 dated the 
23rd day of February 1993. 

(2) That a caution be issued to the respondent 
organisation herein in accordance with 
s.84A(5)(a)(ii) of the Act in respect of such 
breach. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 

Application for Registration— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by The Real Estate Employers' Federation 

of WA Inc. 
No. 1350 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER J. F. GREGOR. 
COMMISSIONER S. A. KENNEDY. 

24 May 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Gregor and myself. 

The applicant, an association of employers, applied 
pursuant to s.54 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act") to register 
itself as an organisation of employers as that is defined in 
s.7 of the Act. 



There is not sufficient evidence, even given the affidavit 
of Monica Rose Holmes of 12 March 1993, to the effect that 
the organisation, which clearly consisted at all material 
times of two or more employers, had in aggregate 
throughout the six months immediately preceding the date 
of application for registration employed, on an average taken 
per month, not less than 200 employers. The evidence is that 
in late August 1992 the applicant had 283 financial 
members. 

The applicant, of course, consists of persons, firms or 
companies of good business reputations who are employers 
within the real estate industry. 

It is clear that they are associated for the purposes of 
protecting or furthering the interests of those employers (see 
rule 2.3 of the constitution and rules of the applicant). 

It is quite clear on the evidence, and we are satisfied, that 
the objects of the Act, and, in particular, s.6(e) and (f), would 
be advanced by the registration of a body to represent 
employers in the real estate industry. There is no such other 
body registered. 

It is also clear, and we are satisfied, that s.55(l), (2), (3) 
and (4)(c), (d), (e) and (f) of the Act have been satisfied. We 
will deal with the provisions of s.55(4)(a) and (b) later in 
these reasons. 

In particular, however, we are satisfied that less than 5% 
of members have objected to the making of the application, 
and, in fact, no objections have been filed. 

We are satisfied, upon a perusal of the proposed rules, that 
s.56, s.56A and s.57 of the Act have been complied with. 

In addition, we are satisfied that there is nothing before 
us which would require us to refuse the application pursuant 
to s.55(5), which is that provision which relates to 
"overlapping". 

The application herein was filed in the registry on 23 
October 1992. 

There are two statutory declarations filed as exhibits 1 and 
2 which set out something of the history of the matter. 

There had been a previous application for registration of 
some or one group of employers of real estate salespersons 
and that application was dismissed by the Full Bench on 15 
September 1989 (see 69 WAIG 2939). 

Subsequently, it was decided to widen the eligibility for 
membership of the organisation and make it more represen- 
tative of the real estate industry as a whole, to inform all 
members of the Federation (the applicant) of its intention to 
apply for registration, and to amend the rules of the 
organisation to provide for the election of the Committee by 
secret ballot in conformity with the Act, as well as to secure 
authorisation for the application for the Registrar. 

It was also decided to inform all members of the Real 
Estate Institute of these proposals and to invite all employers 
to become members of The Real Estate Employers' 
Federation of WA Inc. 

The evidence is, and we are satisfied, that all members 
of the Federation were notified by ordinary post of a General 
Meeting and were sent a copy of the proposed rules of the 
Federation (see exhibit 1, annexure A, the notice, and 
annexure B, the rules). 

In February 1990, a meeting of employers was notified 
for 4.00 pm on 14 March 1990, and that was duly held 
attended by 186 ordinary members of the Federation which 
certainly constituted a quorum. At the meeting it was 
resolved that clause 16 of the proposed rules be amended to 
enable the Committee to elect officers, and that subject to 
that amendment the rules be adopted. It was also resolved 
that the applicant make application to the Commission for 
formal registration as an employers' representative body, 
that The Real Estate Employers' Federation's Steering 
Committee be authorised to engage and consult with 
solicitors and other professional advisors in regard to the 
making of the application to the Industrial Relations 
Commission, and that the Confederation of WA Industries 
be appointed to provide secretarial and industrial support 
services to the applicant (see exhibit 1, annexure C). 

Subsequently, all the papers relating to the meeting and 
the proposed registration which were in the possession of Mr 

Brian Newman who declared the statutory declaration 
(exhibit 1), were handed by him to a representative of the 
Confederation of WA Industries, but no application, due to 
some oversight, was made to the Commission on behalf of 
the Federation (see also the statutory declaration to this 
effect of Monica Rose Holmes who is an Executive Officer 
of the Chamber of Commerce and Industry of Western 
Australia). 

The notice of meeting which was given is dated 26 
February 1990 and is an annexure to the affidavit of Mr 
Newman. The notice of application was gazetted in the 
Western Australian Industrial Gazette on 8 March 1993 (73 
WAIG 199), and properly gazetted in accordance with 
s.55(2) of the Act. 

The notice of general meeting is the only notice which 
purports to comply with s.55(4). Firstly, it notifies of an 
intention to apply for registration of the applicant as an 
employer organisation pursuant to the Act. Secondly, it does 
not purport to inform members of the proposed rules of the 
organisation. Thirdly, it does inform members that they may 
object to the proposed constitution and the making of the 
application for registration by forwarding a written objec- 
tion to the Registrar of this Commission. 

We are required to refuse the application under s.55(4), 
unless we are satisfied that the application has been 
authorised in accordance with the rules of the organisation. 
In that the application was authorised by resolution passed 
by a general meeting with the requisite majority, there was 
an authorisation in accordance with the rules. 

Notice of the meeting is required to be served on such 
persons as are entitled to receive such notices from the 
Federation in terms of rule 13(1) which provides as 
follows:— 

"An annual general meeting of the Federation shall 
be held once in each year between the 1 st July and the 
last day in August or at such other date as may be 
determined by the Committee to receive the report from 
the Committee, financial statements for the past year, 
and to transact such other business as may be brought 
before it. In the case of any general meeting fourteen 
(14) days' notice at least (exclusive of the day on which 
the notice is served or deemed to be served but 
inclusive of the day for which notice is given) 
specifying the place, the day and the hour of meeting 
and in case of special business the general nature of that 
business shall be given to such persons as are entitled 
to receive such notices from the Federation." 

There was plainly a quorum present at the meeting in 
accordance with rule 14.1 of the applicant's rules. 

Next, we are required to be satisfied that reasonable steps 
have been taken to adequately inform the members of the 
intention of the organisation to apply for registration, and 
that plainly has been done in accordance with s.55(4) of the 
Act. 

Notice of an Extraordinary General Meeting reads, formal 
parts omitted, as follows:— 

"Notice is hereby given that an Extraordinary 
General Meeting of the members of the Real Estate 
Employers' Federation of Western Australia will be 
held at The Cambridge Room, City West Centre, West 
Perth, on Wednesday the 14th March 1990 at the hour 
of 4.00 p.m. 

The special business of the meeting will be as 
follows:— 

1. To consider the proposed amended Constitu- 
tion and Rules of the Federation. 

2. lb notify members that it is proposed to 
apply for registration of the Federation as an 
employer organisation pursuant to the Indus- 
trial Relations Act 1979. 

3. To inform members that they may object to 
the proposed Constitution and Rules and the 
making of the application for registration by 
forwarding a written objection to the Regis- 
trar of the Western Australian Industrial 
Relations Commission. 
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4. To pass such Resolutions as may be appropri- 
ate to give effect to the aforegoing. 

5. To authorise the Committee of the Federation 
to make application to the Registrar of the 
Industrial Relations Commission in the re- 
quired form and to instruct solicitors it act in 
any Federations behalf." 

The notice was dated 26 February 1990. 
The meeting was held on 14 March 1990. No other notice 

was given (see Annexure "A" to exhibit 1, the affidavit of 
Mr Brian Newman sworn on 17 September 1992). The 
resolution was plainly authorised in accordance with its 
rules. 

S.55(4) of the Act, and its effects, were considered in 
detail in Re SSTU (No 1529 of 1992) (unreported) at page 
11. Those reasons we adopt here. 

The question is whether the notice constituted adequate 
information to the members of the intention of the 
organisation to apply for registration. We do not think that 
the answer is, in this case, in the affirmative. That is because 
the applicant cannot form an intention to apply for 
registration until the same is resolved to be done by the 
union. The same applies to the notice that members may 
object. The notice did not provide adequate information of 
the intention to apply because the application was not made 
until approximately 22 months after notice was given. 

The objections referred to in s.55(4) are objections to the 
making of the application. The making of the application 
commences plainly when it is filed. It does not require to 
be served. That is why the requirement for adequate notice 
is so important. 

In our opinion, to adequately infonn the members that 
they might object to the making of the application could 
only occur after it was made, or perhaps shortly before it was 
made. 

In any event, too, to inform them 22 months beforehand 
that there would be an application could not give them 
adequate notice, since it is the application of which they 
must be aware in its terms before they adequately frame an 
objection. 

Again, there would simply be no point in objecting to the 
alterations to the rules unless there were an application, so 
we make simOar observations in that respect 

In the end, s.55(4)(b) of the Act has not been complied 
with and we are required by that provision, a plainly 
mandatory provision, to refuse the application. 

COMMISSIONER KENNEDY: This is an application for 
registration of the Real Estate Employer's Federation of WA 
Inc. pursuant to the Industrial Relations Act 1979 ("the 
Act"). That legislation prescribes that the Full Bench shall 
not authorise the registration of an association or organisa- 
tion unless the applicant establishes that certain criteria have 
been met 

Having regard for what is before the Full Bench I would 
say that the applicant has met all the requirements for 
authorisation of its rules save one. Section 55(4)(b) of the 
Act obliges the Full Bench to refuse an application of the 
sort brought here unless, among other things, it is satisfied 
that— 

reasonable steps have been taken to adequately 
inform the members— 

(i) of the intention of the organization to apply 
for registration; 

(ii) of the proposed rules of the organization; and 
(iii) that the members or any of them may object 

to the making of the application or to those 
rules or any of them by forwarding a written 
objection to the Registrar, 

and having regard to the structure of the 
organization and any other relevant circum- 
stance, the members have been afforded a 
reasonable opportunity to make such an 
objection; 

For compliance with the requirement for reasonable 
notice of intention the applicant relies on a notice to 
members of a special general meeting to be held on 14 
March 1990 for the following purposes: to consider the 
proposed amended constitution and rules for the applicant 
body; to notify members of a proposal to apply for 
registration; to inform members of a right to object to the 
proposed rules and constitution and to any registration of 
same in writing to the Registrar of the Western Australian 
Industrial Relations Commission; to pass resolutions on the 
foregoing; and to authorise the making of an application for 
registration. 

It appears that the meeting in March endorsed the 
proposed constitution and rules with one amendment and 
authorised the making of an application for registration. 
Further it appears that members present at the meeting were 
informed of their rights to object to that intention to apply 
or any part of the proposed rules and how that objection 
might be pursued. It seems to me that to this point the 
requirements under the legislation had been met. 

However no application for registration of the organisa- 
tion was made for some 22 months. The reason for this 
seems to lie in some confusion in respect of the agency 
charged with preparing the paper work. But the reason is not 
significant here. It is the length of time which is. It seems 
to me that, for efficacy of the requirements pursuant to 
section 55(4)(b), the applicant would need to show that the 
notice to members of a right to object to the making of an 
application was reasonably proximate in time to that act or 
the prospect of that act. 

The only notice to members was of an intention to 
consider making an application for registration some 22 
months before the application was actually made and at the 
special meeting. It is conceivable that the membership at the 
time of making the application had varied from the time at 
which the notice of the special general meeting was 
forwarded and the meeting held. 

Unfortunately in my view, the Full Bench must conclude 
that reasonably proximate notification in time to members 
of a right to object to the action has not been met and that 
in these circumstances, the Full Bench is obliged by the 
legislation to reject the application for registration. 

THE PRESIDENT: In the circumstances, we would 
refuse the application. 

Order accordingly. 
Appearances: Mr C P O'Toole (of Counsel) on behalf of 

the applicant. 
Editor's Note: Further Orders and Reasons for Decision 

follow. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by The Real Estate Employers' Federation 

of WA Inc. 
No. 1350 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER J. F. GREGOR. 
COMMISSIONER S. A. KENNEDY. 

2 June 1993. 
Order. 

THIS matter having come on for a speaking to the minutes 
before the Full Bench on the 2nd day of June 1993, and 
having heard Mr C P O'Toole (of Counsel) on behalf of the 
applicant, and the applicant having sought leave of the Full 
Bench to have the application herein adjourned sine die, and 
the Full Bench having determined for the just and 



expeditious hearing and determination of this matter that the 
application be adjourned, it is this day, the 2nd day of June 
1993, ordered that the application be and is hereby 
adjourned sine die. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by The Real Estate Employers' Federation 

of WA Inc. 
No. 1350 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER J. F. GREGOR. 
COMMISSIONER S. A. KENNEDY. 

30 July 1993. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 19 July 
1993 and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
It is our unanimous decision that the Registrar be 

authorised to register this organisation. 
A minute of proposed order to that effect will issue. 

Suffice it to say that we are now satisfied that those 
requirements of the Industrial Relations Act 1979 (as 
amended) which are required to be complied with have now 
been complied with. 

Appearances: Mr C P OToole (of Counsel) on behalf of 
the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by The Real Estate Employers' Federation 

of WA Inc. 
No. 1350 of 1992. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER J. F. GREGOR. 
COMMISSIONER S. A. KENNEDY. 

26 July 1993. 
Order. 

THIS matter having come on for further hearing before the 
Full Bench on the 19th day of July 1993, and having heard 
Mr C P O'Toole (of Counsel) on behalf of the applicant, and 
the Full Bench having given reasons on the 19th day of July 
1993, it is this day, the 26th day of July 1993, ordered and 
declared as follows:— 

(1) That the Registrar be and is hereby authorised to 
register an organisation to be known as' "Die Real 
Estate Employers' Federation of WA Inc". 

(2) That those rules attached to the application filed 
herein on the 23rd day of October 1992 are and 
are declared to be the rules of the said organisa- 
tion, "The Real Estate Employers' Federation of 
WA Inc". 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.62. 

In the matter of an application by "The Real Estate 
Employers' Federation of WA Inc'' for registration of rules. 

1350 of 1992. 
TREVOR JOHN POPE DEPUTY REGISTRAR. 

26 July 1993. 
Decision. 

HAVING been directed by the Full Bench, I have this 26th 
day of July 1993 registered a new organization with the 
name "The Real Estate Employers' Federation of WA Inc". 
The office of the organization is 190 Hay Street East Perth. 

(Sgd.) T.J. POPE, 
Deputy Registrar. 

FULL BENCH—UNIONS— 

Declarations made under 
Section 71— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Re an application by the United Firefighters' Union of 

Western Australia. 
No. 953 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY, 

COMMISSIONER G L FIELDING, 
COMMISSIONER A R BEECH. 

9 August 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 9th day of August 1993, and having heard Mr 
R D Farrell (of Counsel) on behalf of the applicant, and there 
being no other party desiring to be heard in respect of this 
application, and the Full Bench having been satisfied upon 
the evidence that the rules of the State organisation, the 
applicant herein, and the Counterpart Federal Body relating 
to the qualifications of persons for membership are deemed 
to be substantially the same, and the Full Bench being of 
opinion that the rules of the Counterpart Federal Body 
prescribing the offices which shall exist in the Branch are 
deemed to be the same as the rules of the State organisation, 
the applicant herein, which shall exist in the State 
organisation, and that these recitals constitute the reasons of 
the Full Bench, it is this day, the 9th day of August 1993, 
ordered and declared as follows:— 

(1) (a) That the rules of the United Firefighters' 
Union of Western Australia and its Counter- 
part Federal Body, The United Firefighters' 
Union of Australia, West Australian Branch, 
relating to the qualifications of persons for 
membership be and are deemed to be the 
same, in accordance with s.71(2) of the 
Industrial Relations Act 1979 (as amended) 
("the Act"). 

(b) That the rules of the Counterpart Federal 
Body prescribing the offices which shall 
exist in the same be and are deemed to be the 
same as the rules of the applicant herein, 
prescribing the offices which shall exist in 
the applicant, in accordance with s.71(4) of 
the Act. 
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(2) That the Full Bench refrain from further hearing 
and determining paragraph 2 of Schedule A to the 
application herein filed on the 21st day of June 
1993. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

COMMISSION IN COURT 

SESSION— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
On Commission's Own Motion 

Western Mining Corporation Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (West Australian Branch). 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia, Western Australian 

Branch. 
The Metal and Engineering Workers Union (WA Branch). 
The Operative Painters' and Decorators' Union of Australia, 

West Australian Branch, Union of Workers. 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union of 
Workers. 

Hon. Minister for Labour Relations. 
Chamber of Commerce and Industry of Western Australia. 

Australian Mines and Metals Association (Inc.). 
Trades and Labor Council of Western Australia. 

No. CR 330 of 1993. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.F. GREGOR. 
13 August 1993. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous decision 
of the Commission in Court Session. 

The matters referred for arbitration pursuant to Section 
44(9) of the Industrial Relations Act 1979 (the Act) concern 
variations to superannuation contributions made by Western 
Mining Corporation Limited (WMC) with respect to its 
wages employees either covered by Orders No. C528 and 
C1016 of 1988 (68 WAIG 1545 and 68 WAIG 2498) or 
employed under the following awards: 

Electrical Trades (Goldmining) Award 1969 No. 57 of 
1968 

Building Trades (Goldmining Industry) Award No. 29 
and 32 of 1965, 4 of 1966 

Engine Drivers (Gold Mining) Consolidated Award, 
1979 No. 37 of 1947 

Engine Drivers (Nickel Mining) Award, 1968 No. 37 
of 1968 

In all cases contributions are at a "flat dollar rate" of 
$12.00 per week and have been paid since 23 May, 1988. 
Those employees whose superannuation entitlement are not 
covered by the Orders cited are paid under an administrative 
arrangement. 

The Hon. Minister for Labour Relations, the Chamber of 
Commerce and Industry of Western Australia, the Austra- 
lian Mines and Metals Association and the Trades and Labor 
Council of Western Australia were granted leave to 
intervene. 

WMC seeks to increase the level of weekly contributions 
to amounts calculated as a percentage of "ordinary time 
earnings" as defined in their proposed Orders. The 
percentage is to be the charge percentage applicable to the 
Company for the relevant year under Section 20(3) of the 
Superannuation Guarantee (Administration) Act 1992 
(SGA). The definition of "ordinary time earnings" pro- 
posed is different from that which is set out in Section 6(1) 
of the SGA. The Orders proposed by the Company would 
establish a liability to make contributions at the new rate 
from 1 July, 1992. Given that proposed "effective date", 
and that the Company's national payroll for the base year 
of 1991-92 exceeded $1,000,000 it appears that the 
percentage charge would be 4% of ordinary time earnings 
for the period from 1 July to 31 December 1992 and 5% from 
1 January 1993 to date. Furthermore, it appears that for the 
period 1 July 1992 until the cancellation of Order Nos. C528 
and C1016 of 1988 the new contribution would be paid in 
addition to the "flat dollar rate" of $12.00 per week on 
account of each employee. Similarly the proposed new 
contribution level would be an additional payment for the 
period from 1 July, 1992 with respect to those employees 
not covered by Orders but receiving their present entitlement 
under the administrative arrangements. But this is not the 
intention of the Company and appropriate amendments to 
the proposal have been drafted. 

Through documentation submitted to the Commission in 
Court Session, the Company seeks to demonstrate that for 
employees, other than those employed on piecework rates, 
the proposed contribution rate would be the same amount 
as if calculated in accordance with the percentage charge of 
"ordinary time earnings" as defined in the SGA. The rates 
proposed would result in contributions being increased from 
between $5.55 per week and $27.31 per week for various 
classifications within the relevant smelting, refining and 
maintenance awards (See Exhibit L4). For employees paid 
under piecework rates the proposed superannuation contri- 
bution rates would result in increases ranging from $6.48 per 
week to $11.88 per week (See Exhibit L5). However, the 
level of proposed contributions for these employees based 
on ordinary time earnings under the proposed definition 
would not equate with rates calculated on the percentage 
charge of-ordinary time earnings as defined under Section 
6(1) of the SGA. 

The Unions named parties to the various awards covering 
WMC's wages employees oppose the proposed Orders. The 
positions that both parties take are conditioned by the 
application of the SGA. A "flat dollar rate*' superannuation 
contribution does not establish a "notional earnings base" 
for the purpose of the SGA. However, if by Orders of this 
Commission effective from 1 July 1992 the basis of 
superannuation contributions was determined by reference 
to the earnings of employees, a notional earnings base would 
be established. That, in the Company's view, would be 
sufficient for it to escape liability because there would not 
be any superannuation guarantee short fall. Under Section 

' 46 of the SGA, the date of 14 August, 1993 is critical. 

If superannuation contributions continue to be made by 
WMC on the basis of $12.00 per week for each wages 
employee a superannuation guarantee charge would be 
payable on 14 August. The charge would be determined by 
reference to Section 23(5) of the SGA and would involve 
a calculation based on a broader definition of earnings. 

WMC tendered copies of correspondence received from 
the Australian Taxation Office which it uses to support its 
argument to establish a notional earnings base in compliance 
with the requirements of the SGA. 

On submissions put to us, the ordinary time earnings 
proposed for inclusion in Orders will result in the same level 
of contributions that would result from the application of the 
statutory definition of OTE under Section 6(1) of the SGA 
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for wages employees other than those on piecework rates. 
However, with respect to employees engaged under piece- 
work rates the Company submits that its proposed definition 
of "OTE" complies with the provisions of the SGA and 
thereby avoids any superannuation guarantee short-fall. The 
limited definition of "OTE" as proposed lowers the 
Company's cost in meeting its statutory obligations to 
superannuation. The documentation tendered by the Com- 
pany discloses that there is a difference of opinion between 
it and the ATO as to whether Section 13 or Section 14 of 
the SGA would apply if the Orders proposed are granted. 
This is of no concern to the Commission. 

Consistent with the submissions that the course of 
establishing a notional earnings base is available to the 
Commission, WMC argued that the scheme of the SGA 
reflects the intention of Parliament that industrial tribunals 
should regulate superannuation contributions. The scope for 
determining a notional earnings base in the SGA through a 
statutory definition of OTE for the purpose of reference 
earnings (under Section 13) is, in the Company's view, a 
default provision (Refer to Superannuation Guarantee 
Ruling 93/3 [para 2]). 

It is submitted that for the purpose of establishing 
superannuation contributions, ordinary time earnings has 
been defined in many and various ways in awards and 
Orders of the Commission (See Exhibit Book L3). Indeed, 
those definitions reflect custom and practice in particular 
industries. On that basis the Company submits that what is 
proposed for employees engaged on piecework rates is not 
inequitable. It is argued that there is no statutory minimum 
requirement for superannuation contributions under the 
SGA; there is only the requirement to establish a notional 
earnings base. 

The existing "flat dollar rate" contributions of $12.00 per 
week was established by agreement between the parties. It 
is submitted that the amount equates with the 3% of ordinary 
time earnings limitation under the Superannuation Principle 
which applied at the time the agreement was entered into. 
So it is said, it would be inequitable to now penalise WMC 
by implementing a new rate of contribution which was not 
in line with that agreement whether that is done by Orders 
or by allowing the provisions of the SGA to apply by default. 

Although there will be significant increases under the 
basis upon which superannuation contributions will be 
calculated under WMC's proposals, it is argued that with 
respect to piecework employees the contributions which 
would result from the application of the ordinary time 
earnings base, by default, under the SGA would be a 
"windfall". That would not be consistent with the intention 
of Parliament under the scheme of the SGA and its 
recognition that superannuation would be regulated by 
industrial tribunals. In the Company's view, the proposed 
definition of ordinary time earnings and the resulting level 
of superannuation contributions in effect maintains the 
status quo as best as is possible given the requirement to 
establish a notional earnings base for a class of employees. 
Furthermore, it is submitted that there was never any 
intention to treat piecework employees more advanta- 
geously than other employees. This principle would be 
maintained with a contribution rate determined by reference 
to ordinary time earnings under the proposed Orders. 
Finally, it is acknowledged that the Commission is bound 
by the Wage Fixing Principles. However, to the extent that 
the proposals result in increases which are inconsistent with 
the Superannuation Principle but are in accord with the 
SGA, it is argued that the Commission can follow the SGA. 

However if the Commission believes itself to be limited 
by the Principles, Orders prescribing a percentage charge 
rate of 3% of ordinary time earnings as proposed would meet 
that requirement. 

The basis of intervention by the Hon. Minister for Labour 
Relations (Minister), the Chamber of Commerce and 
Industry of Western Australia (Chamber) and the Australian 
Mines and Metals Association (Association) was to address 
the matters before us within the context of the Principles of 
Wage Fixation. 

Each acknowledged the relevance of the Superannuation 
Principle but to varying degrees saw the objects of the 
Company's proposed Orders being capable of consideration 
under a Special Case approach or a recognition that to the 
extent that there is an inconsistency between the Principles 
and the charge percentage contributions under the SGA then 
the SGA will override the Principles. The Association 
argued that the legislative initiative to establish superannua- 
tion had rendered the Superannuation Principles inoperative. 
The context in which superannuation is to be considered is 
"absolutely different" from that which prevailed when the 
Principle was formulated. Although not addressing in detail 
the issue of whether or not the Company's proposed Orders 
had retrospective effect, these interveners can be taken to 
have given their support for the view expressed by Mr Lucev 
that the form of the proposed Orders was not caught by 
Section 39(3)(b) of the Act as the liability for payment 
would only arise on the date the proposed Order became 
effective. 

The Trades and Labor Council of Western Australia (the 
Council) sees issues of social and economic policy being 
raised by the Company's proposals. The legislative intention 
given expression in the SGA should be followed by the 
Commission along with the Principles of Wage Fixation. 
Those intentions should not be subverted in the interests of 
taxation minimisation. 

The Unions believe that the Company's proposals are 
confronted by several insurmountable obstacles. As far as 
the effective date of operation of the proposed superannua- 
tion contributions is concerned there is the limitation on 
retrospectivity both under the Superannuation Principle and 
under the Act. The Unions reject the notion that Orders 
which characterise the proposed liability as not arising until 
the 14th August, 1993 overcome that problem. Next there 
are the Wage Fixing Principles themselves which limit the 
extent to which superannuation can be awarded. That 
limitation is not inconsistent with percentage charges set out 
in the SGA. Nothing, in the Unions' view, makes matters 
before the Commission a Special Case. The Unions reject 
submissions developed on the availability of establishing a 
notional earnings base under Section 13 of the SGA. They 
submit that it is simply not available to the Company as no 
such base operated prior to 21 August, 1991. The only 
relevance of the proposed changes to superannuation 
contributions is to establish reference earnings for the 
purpose of a notional earnings base pursuant to the SGA for 
the September, 1993 quarter and subsequent quarters. 

It is argued that the scheme proposed has been motivated 
solely to minimise the Company's taxation liability. With 
that in mind, it is submitted that WMC cannot in equity use 
that as justification for "involving this jurisdiction". In the 
Unions' view, the Commission is being asked to create an 
"artificial forum" so that WMC can organise its affairs. The 
SGA gives expression to national objectives, they should not 
be undermined for reasons of tax minimisation. That 
legislation should operate to establish a minimum standard 
for the community and for the employees of WMC in 
particular. An attempt to reduce the notional earnings base 
should be approached with caution. An earnings base "less 
beneficial to the beneficaries" is argued by the Unions as 
not being in the community's interest. 

It is argued that the proposed definition of' 'ordinary time 
earnings" put forwarded by the Company is ambiguous. 
Examples were cited of payments which employees and 
their Unions regard as usually coming within the scope of 
that concept but which have not been included in the list of 
payments set out in Exhibit L4. Furthermore, it was 
submitted some payments although listed (i.e. shift loading, 
location allowance and flexibility allowance) would not 
come within the definition proposed by the Company. 

It was argued that the issue of "OTE" becomes even 
more complex when the position of piecework employees 
and shift workers are considered. In the Unions' view, all 
of these problems can be overcome by the application of the 
statutory definition of "ordinary time earnings" set out in 
Section 6(1) of the SGA. 



The Unions reject the argument that to allow the SGA to 
impact upon the superannuation contributions for piecework 
employees would be to place them in the position of gaining 
a "windfall". The legislation does not distinguish between 
these employees and others, and they should be able to rely 
upon the legislation just like other employees. 

The position the Unions take is that the Commission 
should refrain from issuing Orders and allow the SGA to 
take its course. 

CONCLUSIONS 

1. The matters before the Commission go to proposals to 
vary the Superannuation entitlement of employees albeit 
that they have their genesis in the operation of the SGA. 

2. The matters attract consideration under the Superannu- 
ation Principle of the State Wage Principles. We accept that 
we are bound by these Principles and as such cannot in 
arbitration extend a superannuation entitlement beyond the 
3% of ordinary time earnings limitation set down in the 
Superannuation Principle. 

3. We do not accept that in their terms or because of the 
circumstances the matters before us can be considered as a 
Special Case. 

4. We do not accept that because of the legislative 
initiative which has been given effect through the SGA that 
the Superannuation Principle is redundant. That Principle 
continues to function within the scope of the Principles 
generally—including the Structural Efficiency Principle and 
Enterprise Bargaining Principle. 

5. In light of the view we take about the relevance of the 
Principles to these matters, we do not find it necessary to 
decide whether or not Section 13 (or Section 14) of the SGA 
is relevant. Nor whether the absence of a notional earnings 
base within the meaning of that Act before the 21st August, 
1991 is relevant to matters to be arbitrated. 

6. We consider that the Industrial Relations Act and the 
State Wage Principles imposes limitations on the Commis- 
sion to effect retrospective application of Orders. We do not 
accept that the form of Orders proposed by WMC are not 
caught by the provisions of the Industrial Relations Act and 
the dictates of the Superannuation Principle. 

7. We intend to cancel Order Nos. C528 and C 1016 of 
1988 and to issue new Orders to cover employees covered 
by all awards the subject of these proceedings. The changes 
we propose to effect by these Orders will be consistent with 
the requirements of the Superannuation Principle. 

8. We do not believe that the present "flat dollar rate" 
contribution of $12.00 per week on account of each wages 
employee and which was implemented by agreement 
between the parties is now consistent with public interest 
and national objectives for the provision of retirement 
through superannuation. 

We question whether the "$12.00 agreement" ever 
equated with the "3% of ordinaiy time earnings" provided 
under the Superannuation Principle for all but a few lower 
paid employees of WMC. 

We take the view that the rate at which superannuation 
contributions are made should be consistent with the terms 
of the Superannuation Principle and the SGA. Those rates 
should reflect differences in reference earnings of classes of 
employees. 

9. We express disappointment that the parties appear to 
have exerted little effort to address the issues now before the 
Commission until the last moment. The Principles of Wage 
Fixation and the opportunities presented under the Enter- 
prise Bargaining Principle appear to have been ignored in 
any attempt to resolve the issues within the context of their 
industrial relationship. 

10. We are concerned that the alternatives before us have 
the potential to depart from general arrangements which 
presently exist within the various sectors of the mining 
industry. 

11. Further to what we have said in (9) above we have 
concerns that in the absence of the parties ability to negotiate 
a settlement of the matters before us, determination of the 
issues may inhibit the prospects for further negotiations 
under structural efficiency and enterprise bargaining. How- 
ever, we do not resile from the course we consider 
appropriate in discharging our statutory function. 

12. We believe that in these proceedings the difficulty in 
identifying the components of "ordinary time earnings" 
was demonstrated. 

13. We consider that for the purpose of defining "OTE" 
those factors which are identified in the March 1987 
National Wage Case and carried forward under the State 
Wage Principles pursuant to Section 51 of the Act are 
relevant. To this end, we accept that the statutory definition 
set out in Section 6 (1) of the SGA equates with the 
definition under the Superannuation Principle and that for 
employees other than pieceworkers the payment of superan- 
nuation contributions should be the same as that required 
under the SGA but subject to the limitations of 3% under 
the State Wage Principle. 

14. For employees paid on piecework rates we have some 
disquiet that sufficient has been put to us to determine with 
the precision necessary, the particular components of 
income which should go to the identification of ordinary 
time earnings. However, with a rejection of the Company's 
proposal the provisions of the SGA would apply. That in the 
Company's view would be an unintended "windfall". 
Against this we have matters going to equity, public interest 
and the requirements of the Superannuation Principle. 

On balance we are satisfied that a definition of ordinary 
time earnings consistent with that which would apply for the 
purpose of establishing reference earnings under the SGA 
should apply. Further, consistent with the limitations under 
the Principles the payment should be at 3% of the "OTE". 

This is consistent with the approach followed for wages 
employees not paid under piecework rates. For the purpose 
of calculating the superannuation contribution the percent- 
age charge will be that which is ascertained by reference to 
the SGA, but in our Orders is limited to 3% of ordinary time 
earnings in accordance with the Superannuation Principle. 

Appearances: Mr A.D. Luccv (of Counsel) with him Mr 
I.E. Pickering (of Counsel) on behalf of Western Mining 
Corporation Ltd. 

Mr S.R. Edwards (of Counsel) with him Mr K. Street on 
behalf of all Respondent Unions with the exception of the 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia, Western Australian 
Branch. 

Mr R.A. Keegan on behalf of the Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia, Western Australian Branch. 

Mr D.M. Jones on behalf of the Chamber of Commerce 
and Industry of Western Australia. 

Ms L. Field on behalf of the Minister of Labour Relations 

Mr A. Cooke on behalf of the Trades and Labor Council. 

Mr R.H. Gifford on behalf of the Australian Mines and 
Metals Association Inc. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
On Commission's Own Motion 

Western Mining Corporation Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (West Australian Branch). 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia, Western Australian 

Branch. 
The Metal and Engineering Workers Union (WA Branch). 
The Operative Painters' and Decorators' Union of Australia, 

West Australian Branch, Union of Workers. 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union of 
Workers. 

Hon. Minister for Labour Relations. 
Chamber of Commerce and Industry of Western Australia. 

Australian Mines and Metals Association (Inc.). 
Trades and Labor Council of Western Australia. 

No. CR 330 of 1993. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.F. GREGOR. 
13 August 1993. 

Order. 
WHEREAS on the 23 July 1993 on its own motion the 
Commission convened a conference pursuant to Section 44 
of the Industrial Relations Act 1979 to discuss a proposal 
by Western Mining Corporation Limited (WMC) to change 
the basis upon which superannuation contributions are 
calculated for those of its employees bound by Order Nos. 
C528 of 1988 and C1016 of 1988 and; 

Whereas at the conclusion of the conference agreement 
in relation to the matter had not been reached a Memoran- 
dum of Matters for Hearing and Determination under 
Section 44 dated 27 July, 1993 was referred for hearing and 
determination and; 

Whereas the Commission in Court Session heard argu- 
ment from the parties on the 9 and 12 August 1993 and; 

Whereas having considered the submissions put by Mr 
A.D Lucev (of Counsel) with him Mr J.E. Pickering (of 
Counsel) for Western Mining Corporation Limited, Mr S.R. 
Edwards (of Counsel) with him Mr K. Street for each of the 
industrial organisations of employees who appear in the 
memorandum other then the Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of Austra- 
lia, Western Australian Branch, Mr R.A. Keegan for the 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia, Western Australian 
Branch, Mr D.M. Jones for the Chamber of Commerce and 
Industry of Western Australia, Mr A. Cooke for the Trades 
and Labor Council, Ms L. Field for the Minister for Labour 
Relations and Mr R.H. Gifford for the Australian Mines and 
Metals Association Incorporated and having issued unani- 
mous Reasons for Decision therein on the 13 August, 1993; 

Whereas the Commission in Court Session considers 
itself bound to follow the State Wage Principles (1992 72 
WAIG 191) and in particular in these circumstances the 
Superannuation Principle (op cit p203); 

Whereas on what has been put to the Commission in 
Court Session the employees of Western Mining Corpora- 
tion Limited have been categorised as either those paid on 
piece-work rates or those paid a weekly wage and; 

Whereas the Commission in Court Session has deter- 
mined that both categories of employees shall receive the 
entitlement to superannuation at the level of 3% of ordinary 
time earnings and that for the purpose of ascertaining the 

level of contribution on account of each employee the 
definition of "ordinary time earnings" as set out in Section 
6(1) of the Superannuation Guarantee (Administration) Act 
satisfies the Superannuation Principle and shall be used in 
this Order and; 

Whereas the "Maximum Contribution Base" expressed 
in relation to a contribution period for the purpose of Section 
15 of the Superannuation Guarantee (Administration) Act 
shall apply as the limit to which superannuation contribu- 
tions based on 3% of ordinary time earnings shall be made 
by Western Mining Corporation Limited on account of each 
of its employees covered by this Order; 

Now therefore the Commission in Court Session, pursu- 
ant to the powers contained in the Industrial Relations Act 
1979 does hereby order that:— 

(1) Orders No. C528 of 1988 (1988 68 WAIG 1545) 
and C1016 of 1988 (1988 68 WAIG 2498) are 
hereby cancelled and this Order replaces those 
Orders and administrative arrangements whereby 
superannuation contributions were being made by 
Western Mining Corporation Limited on account 
of its employees now covered by this Order prior 
to 13 August 1993. 

(2) In respect of employees of Western Mining 
Corporation Limited covered by the following 
awards, namely; 

Gold Mining Consolidated Award, 1980 (No. 
21 of 1967) 
Nickel Mining and Processing Award, 1975 
(No. 18 of 1975) 
Nickel Refining Award, 1971 (No. 6 of 1971) 
Nickel Smelting (Western Mining Corpora- 
tion Limited) Award, 1972 (No. 18 of 1972) 
Engineering and Engine Drivers' (Nickel 
Smelting) Award, 1973 (No. 4 of 1973) 
Building and Engineering Trades (Nickel 
Mining and Processing) Award, 1968 (No. 20 
of 1968) 
Engineering Trades and Engine Drivers 
(Nickel Refining) Award, 1971 (No. 10 of 
1971) 
Electrical Trades (Goldmining) Award 1969 
(No. 57 of 1968) 
Building Trades (Goldmining Industry) 
Award (No. 29 & 32 of 1965 and 4 of 1966) 
Engine Drivers' (Gold Mining) Consolidated 
Award, 1979 (No. 37 of 1947) 
Engine Drivers' (Nickel Mining) Award 
1968 (No. 37 of 1968) 
Gold Mining Engineering and Maintenance 
Award (No. 26 of 1947) 

the Commission in Court Session makes the 
following orders; 

(a) Gold Mining Consolidated Award, 1980 No. 
21 of 1967: 

1.—Title. 
This Order shall be known as the Gold 

Mining Consolidated Award 1980 No. 21 of 
1967 Western Mining Corporation Limited 
Occupational Superannuation Order and 
shall replace Order No. C528 of 1988 insofar 
as that order applied to the Gold Mining 
Consolidated Award 1980. 

2.—Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of their 
employees bound by the Gold Mining Con- 
solidated Award 1980 No. 21 of 1967. 

3.—Definitions. 
For the purposes of this Order: 

"The Company" means Western Min- 
ing Corporation Limited. 
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"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 

"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 

(b) Nickel Mining and Processing Award, 1975 
No. 18 of 1975 

1.—Title. 
This Order shall be known as the Nickel 

Mining and Processing Award, 1975 No. 18 
of 1975 Western Mining Corporation Lim- 
ited Occupational Superannuation Order and 
shall replace Order No. C528 of 1988 insofar 
as that order applied to the Nickel Mining 
and Processing Award, 1975 No. 18 of 1975. 

2.—Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of its employ- 
ees bound by the Nickel Mining and Process- 
ing Award, 1975 No. 18 of 1975. 

3.—Definitions. 
For the purposes of this Order: 

"The Company" means Western Min- 
ing Corporation Limited. 

"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 

"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 

(c) Nickel Refining Award, 1971 No. 6 of 1971 
1.—Title. 

This Order shall be known as the Nickel 
Refining Award, 1971 No. 6 of 1971 Western 
Mining Corporation Limited Occupational 
Superannuation Order and shall replace 
Order No. C528 of 1988 insofar as that order 
applied to the Nickel Refining Award, 1971 
No. 6 of 1971. 

2.—^Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of its employ- 
ees bound by the Nickel Refining Award, 
1971 No. 6 of 1971. 

3.—Definitions. 
For the purposes of this Order: 

' "The Company" means Western Min- 
ing Corporation Limited. 

"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 

"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 

(d) Nickel Smelting (Western Mining Corpora- 
tion Limited) Award, 1972 No. 18 of 1972 

1.—Title. 
This Order shall be known as the Nickel 

Smelting (Western Mining Corporation Lim- 
ited) Award, 1972 No. 18 of 1972 Western 
Mining Corporation Limited Occupational 
Superannuation Order and shall replace 
Order No. C528 of 1988 insofar as that order 
applied to the Nickel Smelting (Western 
Mining Corporation Limited) Award, 1972 
No. 18 of 1972. 

2.—Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of its employ- 
ees bound by the Nickel Smelting (Western 
Mining Corporation Limited) Award, 1972 
No. 18 of 1972. 

3.—Definitions. 
For the purposes of this Order: 

"The Company" means Western Min- 
ing Corporation Limited. 
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"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 

"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—^Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 
(e) Engineering and Engine Drivers' (Nickel 

Smelting) Award, 1973 No. 4 of 1973 
1.—Tide. 

This Order shall be known as the Engi- 
neering and Engine Drivers' (Nickel Smelt- 
ing) Award, 1973 No. 4 of 1973 Western 
Mining Corporation Limited Occupational 
Superannuation Order. 

2.—Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of its employ- 
ees bound by the terms of the Engineering 
and Engine Drivers' (Nickel Smelting) 
Award, 1973 No. 4 of 1973. 

3.—Definitions. 
For the purposes of this Order: 

"The Company" means Western Min- 
ing Corporation Limited. 

"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 

"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 

(f) Building and Engineering Trades (Nickel 
Mining and Processing) Award, 1968 No. 20 
of 1968 

1.—Tide. 
This Order shall be known as the Building 

and Engineering Trades (Nickel Mining and 
Processing) Award, 1968 No. 20 of 1968 
Western Mining Corporation Limited Occu- 
pational Superannuation Order. 

2.—^Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of its employ- 
ees bound by the terms of the Building and 
Engineering Trades (Nickel Mining and 
Processing) Award, 1968 No. 20 of 1968. 

3.—Definitions 
For the purposes of this Order: 

"The Company" means Western Min- 
ing Corporation Limited. 

"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 

"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—^Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 
(g) Engineering Trades and Engine Drivers 

(Nickel Refining) Award, 1971 No. 10 of 
1971 

1.—Title. 
This Order shall be known as the Engi- 

neering Trades and Engine Drivers (Nickel 
Refining) Award, 1971 No. 10 of 1971 
Western Mining Corporation Limited Occu- 
pational Superannuation Order. 

2.—^Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of its employ- 
ees bound by the terms of the Engineering 
Trades and Engine Drivers (Nickel Refining) 
Award, 1971 No. 10 of 1971. 

3.—Definitions 
For the purposes of this Order: 

"The Company" means Western Min- 
ing Corporation Limited. 

"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 
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"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work: and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 

(h) Electrical Trades (Goldmining) Award 1969 
No. 57 of 1968 

This Order shall be known as the Electrical 
Trades (Goldmining) Award 1969 No. 57 of 
1968 Western Mining Corporation Limited 
Occupational Superannuation Order. 

2.—Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of their 
employees bound by the terms of the Electri- 
cal Trades (Goldmining) Award 1969 No. 57 
of 1968. 

3.—Definitions 
For the purposes of this Order: 

"The Company" means Western Min- 
ing Corporation Limited. 

"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 

"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 

(i) Building Trades (Goldmining Industry) 
Award No. 29 & 32 of 1965 and 4 of 1966 

1.—Title. 
This Order shall be known as the Building 

Trades (Goldmining Industry) Award No. 29 
& 32 of 1965 and 4 of 1966 Western Mining 
Corporation Limited Occupational Superan- 
nuation Order. 

2.—Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of their 
employees bound by the terms of the Build- 
ing Trades (Goldmining Industry) Award No. 
29 & 32 of 1965 and 4 of 1966. 

3.—Definitions 
For the purposes of this Order: 

"The Company" means Western Min- 
ing Corporation Limited. 

"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 

"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 

(j) Engine Drivers' (Gold Mining) Consolidated 
Award 1979 No. 37 of 1947 

1.—Title. 
This Order shall be known as the Engine 

Drivers' (Gold Mining) Consolidated Award 
1979 No. 37 of 1947 Western Mining 
Corporation Limited Occupational Superan- 
nuation Order. 

2.—^Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of their 
employees bound by the terms of the Engine 
Drivers' (Gold Mining) Consolidated Award 
1979 No. 37 of 1947. 

3.—Definitions 
For the purposes of this Order: 

"The Company" means Western Min- 
ing Corporation Limited. 

"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 
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"Ordinaiy Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 

(k) Engine Drivers' (Nickel Mining) Award 
1968 No. 37 of 1968 

1.—Title. 
This Order shall be known as the Engine 

Drivers' (Nickel Mining) Award 1968 No. 37 
of 1968 Western Mining Corporation Lim- 
ited Occupational Superannuation Order. 

2.—Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of its employ- 
ees bound by the terms of the Engine 
Drivers' (Nickel Mining) Award 1968 No. 37 
of 1968. 

3.—Definitions 
For the purposes of this Order. 

"The Company" means Western Min- 
ing Corporation Limited. 

"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 

"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 
(1) Gold Mining Engineering and Maintenance 

Award No. 26 of 1947. 
1.—Title. 

This Order shall be known as the Gold 
Mining Engineering and Maintenance Award 

No. 26 of 1947 Western Mining Corporation 
Limited Occupational Superannuation Order. 

2.—Application. 
This Order shall apply to Western Mining 

Corporation Limited in respect of their 
employees bound by the terms of the Gold 
Mining Engineering and Maintenance Award 
No. 26 of 1947. 

3.—^Definitions 
For the purposes of this Order: 

"The Company" means Western Min- 
ing Corporation Limited. 

"The Superannuation Fund" means 
the Westminer Employees Superannua- 
tion Fund, an approved fund which 
complies with the Occupational Superan- 
nuation Standards Act 1987. 

"Ordinary Time Earnings" in relation 
to an employee means the total of: 

(i) earnings in respect of ordinary 
hours of work; and 

(ii) earnings consisting of over-award 
payments shift loading or commis- 
sion. 

4.—Contributions. 
The Company's contribution to the Super- 

annuation Fund in respect of each employee 
shall be three percent of the employees 
Ordinary Time Earnings as defined in Clause 
3 hereof provided that the limit of such 
contributions shall be the "Maximum Con- 
tribution Base" and that shall have the same 
meaning in relation to any contribution 
period that it has under Section 15 of the 
Superannuation Guarantee (Administration) 
Act 1992. 

5.—Effective Date. 
The Company contribution in Clause 4 

shall be paid effective from 13 August 1993. 
By the Commission in Court Session 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jackobin Holdings Pty Ltd T/A Total Jarrah 

(Applicant) 
and 

The Forrest Products, Furnishing and Allied Industries 
Industrial Union of Workers. 

(Respondent) 
No. 935 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

23 August 1993. 
Reasons for Decision. 

THE PRESIDENT: This was an application brought by the 
abovenamed applicant under s.49(ll) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). By this application, the applicant, in an appeal 
against the decision of the Industrial Magistrates' Court on 
26 May 1993, seeks a stay of the operation of the whole of 
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the order made in complaint No. 221 of 1992. Upon that 
complaint, on 26 May 1993, His Worship made the 
following orders:— 

(1) That the "defendant", namely the applicant 
herein, pay the complainant, namely the respon- 
dent herein, the sum of $2947.88 (being an 
underpayment under an award). 

(2) That the "defendant" pay the complainant's costs 
fixed in the sum of $317.20. 

The case for the applicant before me was that there was 
a serious issue to be tried because the Industrial Magistrate 
made a decision before the defendant had completed its case, 
there having been an error as to the date of the hearing in 
the minds of the representatives or a representative of the 
defendant which resulted in a failure by any agent or 
representative or director of the defendant attending for the 
final days hearing of the proceedings before the Industrial 
Magistrate. 

Mr Lourey, who appeared as agent for the respondent 
before me, did not oppose the making of an order herein, 
although he had some doubts about whether there was a 
serious issue to be tried. Nonetheless, it was not asserted that 
there was not. On the part of the applicant, of course, it was 
so asserted. 

In any event, Mr Lourey conceded that the balance of 
convenience favoured the applicant, and that moneys should 
be paid into a trust account and a stay granted. My discretion 
under s.26 of the Act was therefore properly exercised in the 
orders which I made. I therefore ordered accordingly. 

Appearances: Mr R. G. Hart on behalf of the applicant. 
Mr M. J. Lourey on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jackobin Holdings Pty Ltd T/A Total Jarrah 

(Applicant) 

The Forrest Products, Furnishing and Allied Industries 
Industrial Union of Workers. 

(Respondent) 
No. 935 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

13 August 1993. 
Order. 

THIS matter having come on for hearing before me on the 
12th day of August 1993, and having heard Mr R. G. Hart 
on behalf of the applicant and Mr M. J. Lourey on behalf 
of the respondent, and I having reserved my decision on the 
matter, and having determined that my reasons for decision 
will issue at a future date, it is this day, the 13th day of 
August 1993, ordered and declared as follows:— 

(1) That the applicant has a sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and was 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) That appeal No. 934 of 1993 has been instituted 
within the meaning of s.49(ll) of the Act. 

(3) That the order made by the Industrial Magistrate 
on the 26th day of May 1993 in complaint No. 221 
of 1992 be wholly stayed pending the hearing and 
determination of appeal No 934 of 1993, or until 
further order, subject to and conditional upon the 
applicant complying with the orders and condi- 
tions hereinafter expressed. 

(4) That the applicant herein shall, on or before the 
20th day of August 1993, pay the total of the 
amount of $3265.08 ordered to be paid by the 
Industrial Magistrate in its said order of the 26th 
day of May 1993 in complaint No 221 of 1992 into 
a bank account offering the best obtainable 
interest rates. 

(5) That account shall be opened in agreement by the 
person to be nominated in writing to the respon- 
dent by the applicant and by the Secretary of the 
respondent organisation or his or her nominee on 
or before the 20th day of August 1993 aforesaid. 

(6) That such account shall be in the joint names of 
and shall be jointly administered by the appli- 
cant's nominee and the respondent's Secretary or 
nominee on behalf of the parties. 

(7) That if any dispute as to the administration of the 
said account shall arise the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being, whose decision in the matter shall be final 
and bind all persons referred to in order (6) hereof. 

(8) That all or any liability for taxes or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant who shall indemnify the respondent 
against any claim in respect of the same. 

(9) That all administration expenses in respect of the 
said account shall be paid forthwith by the 
applicant. 

(10) That in the event of any failure to comply with all 
or any of these conditions then there shall be 
liberty to apply on 48 hours notice to revoke this 
order or any part thereof, and/or for any other 
necessary orders or directions. 

(11) That in the event of the appeal herein being 
dismissed then the moneys in such account, 
including any interest earned by the same, shall be 
paid and forthwith without any deduction by 
paying $45.20 to the respondent organisation and 
by paying to Peter Ivan Searle, €/- 1st Floor, 256 
Fitzgerald Street, West Perth, the balance of same. 

(12) That in the event of the appeal herein being upheld 
then the moneys in such account, including any 
interest earned by the same, shall be paid 
forthwith without any deduction to the applicant. 

(13) That the President may at any time upon applica- 
tion by any party hereto and without affecting the 
generality of his ability to give further direc- 
tions:— 

(a) Fix further conditions. 

(b) Direct that the account be administered by a 
person or persons in lieu of the persons 
referred to in order (6) hereof. 

(c) Vary these orders. 

(14) That there be liberty to apply on 48 hours notice 
in relation to clarification of this order or for any 
ancillary orders or directions necessary to achieve 
what these orders require, save and except in 
relation to decisions made by the Registrar and 
pursuant to order (7) hereof. 

(15) That the applicant forthwith serve a copy of this 
order on the Registrar. 

(Sgd.) P.J. SHARKEY, 
-S.l President. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jason Industries Ltd 

(Applicant) 
and 

Forest Products, Furnishing and Allied Industries, Industrial 
Union of Workers, WA Branch. 

(Respondent) 
No 1104 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

27 August 1993. 
Reasons for Decision. 

THE PRESIDENT: This was an application by the 
abovenamed applicant, which is the appellant in appeal No 
1103 of 1993. The applicant, as appellant in that appeal, 
appeals against the decision of the Commission at first 
instance, whereby the Commission, upon application of the 
respondent herein (the applicant at first instance), made on 
16 July 1993, formal parts omitted, the following order:— 

"1. That Mr W. Fenlon shall be re-employed by the 
respondent provided he recommences employ- 
ment on Monday the 19th day of July, 1993 at the 
normal start time; and 

2. That Mr W. Fenlon is to be paid his usual wages 
from the date of his dismissal to the date of 
recommencement of employment; and 

3. That for the purposes of all other award entitle- 
ments, Mr W. Fenlon's employment is to be 
deemed continuous from the date of his dismissal 
to the date of re-employment." 

What occurred at first instance is that Mr Fenlon's 
employment was terminated for redundancy with 29 other 
employees, or thereabouts, on 19 March 1993. He is aged 
59 and has been employed for 13 years. He presented 
himself for employment on 19 July 1993, but was told that 
there was no job available for him. 

The application for a stay was filed on 22 July 1993, the 
date when the notice of appeal was also filed. 

This application for a stay is denied by answer and 
counter proposal. 

Two witnesses were called by the applicant. They were 
the Acting Financial Manager, Mr D E Stiles, and the 
Production Supervisor, Mr R A Paterson. 

For the respondent organisation, the former employee 
involved, Mr Walter Albert Fenlon, gave evidence. 

There was hearsay evidence from Mr Paterson that some 
employees had protested about the return of Mr Fenlon, and 
that therefore disruption at the workplace was feared unless 
the order was stayed. Secondly, it was Mr Stiles' evidence 
that in the last three months an amount of $452,000 had been 
lost, and in the previous financial year $765,000 lost in the 
furniture manufacturing division where the employees 
referred to above, including Mr Fenlon, had been made 
redundant. 

It was the evidence, too, from Mr Stiles that because of 
continuing losses further economies would be necessary, 
and this involved the consideration of whether there ought 
to be further reductions in the number of persons employed. 

Mr Paterson, the Production Supervisor, gave evidence of 
complaints by workers in the event of Mr Fenlon returning 
to work. 

It was Mr Fenlon's case that since March 1993, when he 
had been retrenched, he had not been employed. He was paid 
wages during the last few weeks by agreement with the 
applicant, but on the basis that he refund the moneys were 
the appeal successful. His case was that he had earned 
nothing. He had registered with the Commonwealth Em- 
ployment Service, but was aged 60+ and held little hope, 
quite understandably, of obtaining employment (or perhaps 
readily obtaining employment). He depended on his wife for 
money. With them lived her 90 year old father, but his 
income was not revealed. His wife applied rental of $160 

per week to the payment of a mortgage on a house, and his 
evidence was that if he were not re-employed then it would 
be necessary to sell the asset, which is apparently subject 
to a mortgage, although I was not told for how much, on 
what he believed was a declining market. 

The respondent consented to a stay in relation to orders 
(2) and (3) of the order of 16 July 1993 on the basis that the 
moneys would be paid into a joint account. However, the 
question was whether I should stay order (1). 

It was not contested to any great extent that there was a 
serious issue to be tried on the basis as alleged in the grounds 
of appeal that the Commission at first instance failed to 
apply the appropriate principles to its decision. I am satisfied 
that there is. 

In relation to the balance of convenience, which included 
an assertion that one person would have to be dismissed if 
Mr Fenlon were re-employed pursuant to the order, the 
situation is this. Mr Fenlon has had an order made in favour 
of him through the respondent union. He is currently 
unemployed because the order has not yet been complied 
with. There is hearsay evidence that some employees do not 
want him back. There is hearsay evidence from him that 
other employees were cordial to him when he went to collect 
his pay. There is evidence that there is likely to be a 
reduction further in the numbers of the workforce. There is 
evidence of a parlous financial situation. 

In my opinion, having regard to the principles set out in 
Gawooleng Dawang Inc v. Lupton and Others 72 WAIG 
1310, it cannot be said that the balance of convenience falls 
on the side of the employer. I am not persuaded, on the 
balance of probabilities, that the whole workforce will suffer 
disruption or that any significant part will. 

In any event, an order has been made and Mr Fenlon is 
entitled to the fruits of his judgment as a primary principle. 

As to the cost of employing him, it seems to me that no 
hardship or no substantial hardship can be occasioned by Mr 
Fenlon being employed for a temporary period, when he 
himself is out of a job and suffering the hardship of being 
without an income, except as derived from his wife's assets, 
when he, in fact, enjoyed an income before. That was a 
position which has obtained since March 1993. I derive 
comfort from AMWSU v. RRIA 69 WAIG 1709 (Stott's 
Case) per O'Dea P in relation to that point of view. 

In my opinion, based on that evidence, the equity, good 
conscience and substantial merits of the case require that the 
order not be stayed insofar as order (1) is concerned. The 
applicant has not established as a matter of equity, good 
conscience and the substantial merits of the case that I 
should stay the operation of the order for those reasons. 

Appearances: MrPG Brunner on behalf of the applicant. 
Mr T P Daly on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jason Industries Ltd 

(Applicant) 
and 

Forest Products, Furnishing & Allied Industries, Industrial 
Union of Workers, WA Branch. 

(Respondent) 
No 1104 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

18 August 1993. 
Order. 

This matter having come on for hearing before me on the 
16th day of August 1993, and having heard Mr P G Brunner 
on behalf of the applicant and Mr T P Daly on behalf of the 
respondent, and I having reserved my decision on the matter. 



and having determined that my reasons for decision will 
issue at a future date, it is this day, the 18th day of August 
1993, ordered and declared as follows:— 

(1) That the applicant has a sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and was 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) That appeal No 1103 of 1993 has been instituted 
within the meaning of s.49(ll) of the Act. 

(3) That the application by the applicant herein to stay 
the operation of order (1) of the order of the 
Commission in application No CR 136 of 1993 
dated the 16th July 1993 be and is hereby 
dismissed. 

(4) That orders (2) and (3) made by the Commission 
on the 16th day of July 1993 in application No CR 
136 of 1993 be wholly stayed by consent, pending 
the hearing and determination of appeal No 1103 
of 1993, or until further order, subject to and 
conditional upon the applicant complying with the 
orders and conditions hereinafter expressed. 

(5) That the applicant herein shall, on or before the 
24th day of August 1993, pay the total of the 
amount to be agreed by the parties and ordered to 
be paid by the Commission in its said order of the 
16th day of July 1993 in application No CR 136 
of 1993 into a bank account offering the best 
obtainable interest rates. 

(6) That account shall be opened in agreement by the 
person to be nominated in writing to the respon- 
dent by the applicant and by the Secretary of the 
respondent organisation or his or her nominee on 
or before the 24th day of August 1993 aforesaid. 

(7) That such account shall be in the joint names of 
and shall be jointly administered by the appli- 
cant's nominee and the respondent's Secretary or 
nominee on behalf of the parties. 

(8) That if any dispute as to the administration of the 
said account shall arise the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being, whose decision in the matter shall be final 
and bind all persons referred to in order (7) hereof. 

(9) That all or any liability for taxes or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant who shall indemnify the respondent 
against any claim in respect of the same. 

(10) That all administration expenses in respect of the 
said account shall be paid forthwith by the 
applicant. 

(11) That in the event of any failure to comply with all 
or any of these conditions then there shall be 
liberty to apply on 48 hours notice to revoke this 
order or any part thereof, and/or for any other 
necessary oiders or directions. 

(12) That in the event of the appeal herein being 
dismissed then the moneys in such account, 
including any interest earned by the same, shall be 
paid forthwith without any deduction to Mr W 
Fenlon. 

(13) That in the event of the appeal herein being upheld 
then the moneys in such account, including any 
interest earned by the same, shall be paid 
forthwith without any deduction to the applicant 

(14) That the President may at any time upon applica- 
tion by any party hereto and without affecting the 
generality of his ability to give further direc- 
tions:— 

(a) Fix further conditions. 
(b) Direct that the account be administered by a 

person or persons in lieu of the persons 
referred to in order (7) hereof. 

(c) Vary these orders. 

(15) That there be liberty to apply on 48 hours notice 
in relation to clarification of this order or for any 
ancillary orders or directions necessary to achieve 
what these orders require, save and except in 
relation to decisions made by the Registrar and 
pursuant to order (8) hereof. 

(16) That the applicant forthwith serve a copy of this 
order on the Registrar. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Hospital Laundiy and Linen Service 

(Applicant) 
and 

Federated Miscellaneous Workers' Union 
(Respondent) 

No 1140 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
16 August 1993. 

Order. 
THIS matter having come on for hearing before me on the 
16th day of August 1993, and having heard Mr D Cloghan 
on behalf of the applicant and Ms K Digwood on behalf of 
the respondent, it is this day, the 16th day of August 1993, 
ordered and declared, by consent, as follows:— 

(1) That the applicant has a sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and was 
therefore entitled to apply for the orders which 
appear hereunder. 

(2) That appeal No 1124 of 1993 has been instituted 
within the meaning of s.49(ll) of the Act. 

(3) That the order made by the Commission on the 9th 
day of July 1993 in application No CR 553 of 1991 
be wholly stayed pending the hearing and determi- 
nation of appeal No 1124 of 1993, or until further 
order, subject to and conditional upon the appli- 
cant complying with the orders and conditions 
hereinafter expressed. 

(4) That the applicant herein shall, on or before the 
23rd day of August 1993, pay the total of the 
amount of $44,100 ordered to be paid by the 
Commission in its said order of the 9th day of July 
1993 in application No CR 553 of 1991 into a 
bank account offering the best obtainable interest 
rates. 

(5) That account shall be opened in agreement by the 
person to be nominated in writing to the respon- 
dent by the applicant and by the Secretary of the 
respondent organisation or his or her nominee on 
or before the 23rd day of August 1993 aforesaid. 

(6) That such account shall be in the joint names of 
and shall be jointly administered by the appli- 
cant's nominee and the respondent's Secretary or 
nominee on behalf of the parties. 

(7) That if any dispute as to the administration of the 
said account shall arise the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being, whose decision in the matter shall be final 
and bind all persons referred to in order (6) hereof. 

(8) That all or any liability for taxes or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant who shall indemnify the respondent 
against any claim in respect of the same. 



(9) That all administration expenses in respect of the 
said account shall be paid forthwith by the 
applicant. 

(10) That in the event of any failure to comply with all 
or any of these conditions then there shall be 
liberty to apply on 48 hours notice to revoke this 
order or any part thereof, and/or for any other 
necessary orders or directions. 

(11) That in the event of the appeal herein being 
dismissed then the moneys in such account, 
including any interest earned by the same, shaU be 
paid forthwith without any deduction in accor- 
dance with the order of the Commission in 
application No CR 553 of 1991 dated the 9th day 
of July 1993. 

(12) That in the event of the appeal herein being upheld 
then the moneys in such account, including any 
interest earned by the same, shall be paid 
forthwith without any deduction to the applicant. 

(13) That the President may at any time upon applica- 
tion by any party hereto and without affecting the 
generality of his ability to give further direc- 
tions:— 
(a) Fix further conditions. 
(b) Direct that the account be administered by a 

person or persons in lieu of the persons 
referred to in order (6) hereof. 

(c) Vary these orders. 
(14) That there be liberty to apply on 48 hours notice 

in relation to clarification of this order or for any 
ancillary orders or directions necessary to achieve 
what these orders require, save and except in 
relation to decisions made by the Registrar and 
pursuant to order (7) hereof. 

(15) That the applicant forthwith serve a copy of this 
order on the Registrar. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tri Star Group Pty Ltd 
(Applicant) 

and 
David James Ball. 

(Respondent) 
No 1033 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

2 September 1993. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 18 August 
1993 and edited by me). 

On the authority of Tip Top Bakeries v. TWU 73 WAIG 
1788 at 1789-1790, the facts not being, to me, distinguisha- 
ble, I find that the appeal was not instituted within 21 days, 
because the notice of appeal was not filed within 21 days 
of the date of the order appealed against (as required by 
s.49(3) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act")). Further, there is no 
order extending that time which would enable the institution 
of the appeal to occur outside that period. That, of course, 
may still occur, but that is a matter for the Full Bench, and 
if it does occur, then I would certainly, all things being 
equal, have jurisdiction. 

The appeal is not instituted within the meaning of 
s.49(ll) of the Act. By that section, no application can be 
made until after that is done, as I read the words of s.49(ll). 
I therefore am constrained to dismiss the application and an 
order will issue accordingly in formal terms. 

Appearances: Mr P Brunner on behalf of the applicant. 
Mr K Trainer, as agent, on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tri Star Group Pty Ltd 

(Applicant) 
and 

David James Ball. 
(Respondent) 

No 1033 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P. J. SHARKEY. 
Order. 

This matter having come on for hearing before me on the 
13th and 18th days of August 1993, and having heard Mr 
P G Brunner on behalf of the applicant and Mr K J Trainer 
on behalf of the respondent, and having given reasons on the 
18th day of August 1993, wherein I found that the 
application should be dismissed, it is this day, the 18 th day 
of August 1993, ordered that application No 1033 of 1993 
be and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT—UNIONS 

Matters dealt with 

under Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Saraceni Enterprises Pty Ltd 

(Applicant) 
and 

Baking Industry Employers' Association of Western 
Australia 

(Respondent) 
No. 740 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

31 August 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an application brought under 
s.66 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act") by die applicant, 
which, at all material times, was a member of the respondent 
association, which is and was, at all material times, 
registered as an organisation of employers pursuant to Part 
II Division 4 of the Act. The application seeks an 
interpretation of the respondent's rules. 

The applicant was, at all material times, a member of the 
association and trades under the name of "Vastese Bakery". 
Its Managing Director, Mr Antonio Luigi Saraceni, has 
acted as Resident of the respondent since March 1991. Mr 
Saraceni has sworn and filed an affidavit. 

I have jurisdiction to hear and determine this matter under 
s.66(l) and (2) of the Act. The orders sought plainly relate 
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to the rules of the respondent organisation, and are sought 
by members. 

The association was formed to act in the interests of its 
members as a group involved in the baking industry, and the 
members are all employers conducting bakery businesses. 

Some individual members of the association have 
suffered loss as a result of bread crates that are owned by 
those individuals being kept by customers or being passed 
on to other businesses or individuals or by being stolen. Not 
all of the members have suffered such loss, but the majority 
have over a period of years. Recovery of the crates is a 
problem. 20 to 25 of the 32 members of the respondent 
supply crates to contain the bread which they deliver. As I 
infer, however, crates remain the supplier's property at all 
times. 

In the past, the three largest members of the association, 
being Tip Top Bakeries, Buttercup Bakeries and Country 
Bake (or Defiance), had recently employed a private 
investigator to assist in attempting to alleviate that problem. 

There is an affidavit sworn by Edwin Leith Boyd, the 
State Manager of Tip Top Bakeries, on 24 May 1993 (see 
exhibit 4), and filed herein. That sets out the steps taken and 
costs incurred by his company in dealing with die problem. 

In February 1993, Tip Top Bakeries, it appears, success- 
fully brought a criminal prosecution in the Armadale Court 
of Petty Sessions against a person who had stolen crates 
which were the property of that company. 

Further, some members have expended in excess of $7000 
in the recovery of bread crates, and it was proposed that the 
Executive of the association authorise the payment to those 
individuals by way of reimbursement of the moneys so 
spent. The Executive Committee of the respondent, although 
it is not expressly provided in the rules (see rule 16), is at 
least treated as the governing body, subject, one assumes, 
to directions by General or Special General Meetings. 

On 23 February 1993, a motion had been proposed to be 
put to the Executive Committee at a meeting of the 
Executive Committee in the following terms:— 

"That the Association should fund and co-ordinate 
a campaign to recover bread crates, prosecutions and 
a publicity campaign and that an amount of up to 
$50,000.00 should be allocated for this." 

On 23 February 1993, a properly constituted meeting of 
the Executive Committee of the respondent passed the 
following resolution:— 

"That the Baking Industry Employers' Association 
of Western Australia fund a campaign of up to 
$50,000.00 to recover breadcrates, the prosecution of 
offenders engaged in the illegal use and theft of 
breadcrates and co-ordinate a publicity campaign to 
alert users and the public at large, but before such 
expenditure can be incurred legal advice be obtained 
re the legal liability of the Association and its Officers 
in relation to authorising this expenditure and that this 
be done without delay. The advice so obtained be 
communicated to every member of the Executive 
forthwith." 

Advice was obtained from Mr R I Viner QC dated 19 
April 1993 to the effect that the Executive of the association 
would be acting within its powers if it approved the proposal 
and authorised the expenditure of funds in furtherance of it. 
This advice was conveyed to members. Two other legal 
opinions were obtained which differ in their conclusions, 
although it is not certain that they both differ from Mr 
Viner's opinion. 

It is that resolution and its effect which give rise to this 
application. 

The respondent organisation says that it has acted 
properly within its rules and denies that it is in breach of the 
Act and amendments, or that the intervention of the 
President is required. 

It was also asserted, and not denied, that certain members 
of die Executive of the association propose voting in respect 
of the motion referred to in paragraph 7, notwithstanding 
that those members stand to personally benefit as a result 
of the passing of the motion. 

It was also asserted that it is envisaged that moneys 
expended by the association, pursuant to the Executive's 
resolution, would be paid to individual members to cover 
those individual members' expenses connected with em- 
ploying private investigators and the prosecution of offend- 
ers engaged in the illegal use and theft of bread crates. 

In excess of $7000 has been spent by individual members 
of the association in employing agents such as private 
investigators to recover bread crates on behalf of those 
individual members without the prior approval of the 
association or its Executive. It is proposed by these members 
that the Executive of the association authorise a payment to 
these individuals by way of reimbursement of the moneys 
so spent. 

There was little dispute about the facts. There is an 
affidavit in which Antonio Luigi Saraceni, a Director of the 
applicant, deposes to a number of them (see exhibit 2), and 
the affidavit, too, of Mr Boyd to which I have also referred. 

The objects of the respondent organisation are set out in 
rule 2 of its mles. That rule reads as follows:— 

"The objects of the Association shall be: 
(1) To promote and safeguard by all lawful 

means the welfare, prosperity and trading 
interests of the Baking Industry generally and 
of the members of the Association. 

(2) To provide members with information of 
general interest to the baking industry as a 
whole. 

(3) to ensure that the interest of members are 
adequately represented when legislation af- 
fecting hours, wages or working conditions 
is being considered by Parliament or any 
industrial tribunal. 

(4) To invite and make arrangements for the 
co-operation of any trade or industry in 
furthering the interests of members. 

(5) To co-operate with any group or Association 
in the Baking Industry, Millers or other 
traders directly or indirectly interested or 
concerned in or connected with the baking 
industry with a view to the formation of a 
Committee or other body to preserve and 
protect the interests of the baking industry 
and to secure the observance by the members 
of the Association of the decisions of such 
Committee or body and to arrange for 
representation of the Association on such 
Committee or body and contribution by the 
Association towards the funds necessary for 
the conduct thereof. 

(6) To encourage a proper standard of service to 
the public and the hygienic handling and 
purveying of bread, and associated products, 
and encourage, promote technical develop- 
ment for the betterment of the industry. 

(7) To acquire assets and funds and to manage 
and administer the same and from time to 
time dispose of the same as may appear 
beneficial in the interests of the Association 
and in accordance with these Rules. To do all 
such other things as are incidental or condu- 
cive to the attainment of the above objects or 
any of them as may be deemed necessary or 
expedient in the best interests of the members 
of the Association." 

Rules 2(1) and 2(7) are the most relevant. 
Rule 16 confers some specific powers on the Executive, 

and on page 9 of exhibit 1, the relevant parts of rule 16 read 
as follows:— 

"Seven (7) members thereof shall form a quorum at 
any meeting of the Executive, subject to all these Rules 
the Executive shall exercise absolute and exclusive 
powers in respect of the following matters: 

(a) ... 



(b) The repayment of expenses to the Country 
Members and out of pocket expenses to the 
President. 

What is sought by the application is that the President 
interpret the rules of the association in the following 
terms:— 

"The applicant seeks an interpretation of the Rules 
of the Association (such Rules being attached hereto 
and marked with the letter "B") by the Honourable 
Commission and in particular a ruling on the following 
issues: 

(i) Do the Rules of the Association empower the 
executive of the Association to pass the 
motion referred to in paragraph 7 herein? 

(ii) Does the Association have the ability to 
apply Association funds to individual mem- 
bers so that they can take all necessary steps 
to recover bread crates including, but not 
limited to, the prosecution of offenders 
engaged in the illegal use of bread crates and 
the employing of private investigators to 
locate and recover crates? 

(iii) Does the Association have the ability to 
apply Association funds to individual mem- 
bers who have spent moneys in employing 
agents such as private investigators to re- 
cover bread crates on behalf of those individ- 
ual members notwithstanding that those 
moneys were spent without the prior ap- 
proval of the Association or its executive? 

(iv) Does the applying of the Association's funds 
to individual members to enable those indi- 
vidual members to bring private prosecutors 
against those who it is alleged have wrongly 
taken those crates amount to maintenance? 

(v) Are members of the executive committee 
required to exercise their powers bona fide in 
the interests of the Association and its 
members and, if so, is the passing of the 
motion referred to in paragraph 7 herein a 
bom fide exercise of power? 

(v) (sic) Is there a conflict of interest in respect 
of those members of the Association on the 
executive committee who may personally 
benefit from the passing of the motion 
referred to in paragraph 7 herein which 
would prevent those members from voting in 
respect of such a motion." 

The answer (as amended) (see pages 29-30 of the 
transcript) reads as follows:— 

"1. The Respondent admits paragraphs 1, 2, 3, 4, 5, 
6, 7, 8 and 10 of the Grounds of the Application. 

2. The Respondent admits that individual members 
of the Association have expended in excess of 
$7,000.00 in the recovery of bread crates and that 
it is proposed by any of its members that the 
Executive of the Association authorise the pay- 
ment to those individuals by reimbursement of the 
moneys so spent 

3. The Respondent says that on the 23rd February 
1993 a properly constituted meeting of the 
Executive Committee of the Respondent passed 
the following resolution:— 

"That the Baking Industry Employers' 
Association of Western Australia fund a 
campaign of up to $50,000.00 to recover 
bread crates, the prosecution of offenders 
engaged in the illegal use and theft of bread 
crates and co-ordinate a publicity campaign 
to alert users and the public at large, but 
before such expenditure can be incurred legal 
advice be obtained re the legal liability of die 
Association and its officers in relation to 
authorising this expenditure and that this be 

done without delay. The advice so obtained 
be communicated to every member of the 
Executive forthwith." 

4. Pursuant to this resolution the Respondent ob- 
tained a written opinion from Mr R I Viner QC 
dated the 16th April 1993 to the effect that the 
Executive of the Association would be acting 
within its powers if it approved the proposal and 
authorised the expenditure of funds in furtherance 
of it. 

5. The Respondent has advised all the members of 
its Executive of this advice. 

6. The Respondent says that it has acted properly 
within its Rules and denies that it is in breach of 
any provision of the Industrial Relations Act 1979 
and amendments as a consequence of which the 
intervention of the President of the Commission 
pursuant to Section 66 of the Act is not required 
or justified." 

Submissions. 
The applicant's case, summarised, was as follows:— 

(1) The Executive is empowered to dispose of the 
association's funds pursuant to rule 16, but it is 
necessarily implied in the rules that any such 
expenditure be in accordance with the objects of 
the association and reference must be had to the 
overriding purpose and nature of the association 
and the rules that state that actions must be "as 
may appear beneficial in the interests of the 
Association" and "in the best interests of the 
members of the Association" (see rules 2(1) and 
2(7)). It is interesting that there is only one express 
provision for refund of expenses and that is for the 
President and Country members (see rale 16). 

(2) Next, it was submitted that the activities of the 
association have to be carried out for the "com- 
mon good" of the members of the association as. 
a group rather than for the benefit of an individual 
member, and that thus the efforts of an individual 
member to recover that individual's crates are 
only of direct benefit to that member, and thus this 
is not a situation akin to the association paying for 
a member to mount a "test case" for the benefit 
of all members. 

(3) The recovery of crates is not a matter related to 
or arising out of the purpose and nature of the 
association as a group of employers. (The adver- 
tising campaign may be in similar case). 

(4) In considering whether a planned course of action 
by an association falls within the powers of an 
association as authorised by its constitution, the 
courts will limit the authority of the association 
by reference to the purpose or general nature of 
the association (see Stevens v. Keogh 72 CLR 1 
at 26-27, Clark v. University of Melbourne [1978] 
VR 457 at 469-471, 480 and Collard v. Pullen 
(1984) 9 IR 142 at 146-147). 

(5) Next, it was submitted that the courts will consider 
the specific objects of an association to ascertain 
whether the association has the power to perform 
a particular act, and we were taken to Stevens v. 
Keogh {op cit) in this context. 

(6) In addition, Stevens v. Keogh {op cit) was cited 
for the proposition that the general nature and 
purpose of the association does not include the 
pursuing of individual private grievances. Rather, 
the general nature and purpose of the association 
is to further the interests of the members as a 
group, the group here being characterised as a 
group of employers. 

(7) Without any specific provision authorising the use 
of funds to "secure redress for any grievance 
which members may be subject", the association 
is in a position akin to that in Baker v. Jones 
(1954) 1 WLR 1005. 
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(8) Further, it was submitted that members of Execu- 
tive Committees of associations stand in a 
fiduciary position insofar as the members of the 
association are concerned (see' 'The Law Relating 
to Non Profit Associations in Australia and New 
Zealand" (1986) by Leith L Fletcher at pages 130 
and 289). 

(9) In this case, the association would be paying 
moneys to other entities to enable those entities to 
employ agents to bring private prosecutions or 
investigate the whereabouts of missing bread 
crates, and this could not be within the powers of 
the association on the authority of Collard v. 
Pullen (op cit) at pages 146-147. 

(10) In particular, not only does the association not 
have the power to make payments to individual 
members for the purposes proposed, but it does 
not have the power to make any such retrospective 
payment. 

(11) Next, I was invited to find that what had occurred 
was maintenance (see Lovell v. West Australian 
Police Union of Workers (unreported decision of 
Master White delivered on 20 December 1990 in 
the Supreme Court of Western Australia—Su- 
preme Court Library No 8660 at page 1) and 
Baker v. Jones (op cit)), and the proposed course 
of the respondent was said to be similar to 
maintenance. 

(12) Next, I was taken to those authorities which relate 
to breach of fiduciary duties, and it was submitted 
that there is a real possibility of conflict given that 
the larger individual bakers obviously stand to 
gain the most from the spending of these funds in 
the way proposed, and that it is in their interests 
to use the financial reserves of the association in 
an endeavour to minimise their private personal 
expenses. This meant, it was submitted, that 
persons with such an interest should refrain from 
voting. 

For the respondent the submissions were:— 
(1) That the relationship was quasi-fiduciary only 

between the Executive Committee and its mem- 
bers. 

(2) There is a responsibility to exercise powers 
conferred upon them by the rules of the organisa- 
tion bom fide for the purpose for which the 
powers are conferred (see Scott and Others v. Jess 
(1984) 56 ALR 379 at 385 and 403). 

(3) That since the expenditure of funds and the use of 
the resources of the organisation, its objects and 
powers, are to be interpreted broadly, then any 
action which can fairly and reasonably be re- 
garded as falling within those powers and objects 
will be valid (see Williams v. Hursey (1959) 103 
CLR 30 per Fullagar J at pages 57-58 and Stevens 
v. Keogh (op cit) at pages 22, 27-28 and 30). 

(4) If the Executive Committee acts in good faith 
when making decisions it is irrelevant that a 
member of the Executive Committee derives an 
incidental benefit (see Mills v. Mills (1937) 60 
CLR 150 per Latham CJ at 163), the critical 
consideration being whether the dominant purpose 
defers the interests of the association as a whole, 
albeit that there may properly be some subsidiary 
self interest. If it is within the scope and power 
then the power has been validly exercised (see 
Mills v. Mills (op cit) per Dixon J at page 186). 

(5) The onus of proving lack of good faith or ulterior 
purpose rests upon those who seek to overturn the 
exercise of a power and not upon those who seek 
to uphold it (see Ascot Investments Pty Ltd v. 
Harper and Another (1981) 148 CLR 337 per 
Gibbs J at page 348-349). 

(6) The motion passed by the Executive Committee 
at its meeting on 23 February 1993, authorising 
the expenditure of the association's funds, must be 

considered in light of objects (1) and (7) of rule 
2 of the association's rules, which, in turn, must 
be interpreted broadly so that any action which 
can fairly and reasonably fall within those powers 
and objects will be valid. The Executive Commit- 
tee has exercised the powers and discretions 
conferred on it in good faith and for purposes for 
which the powers and discretions were conferred. 

One must look at the rules of the association which confer 
powers and discretions on the Executive Committee and 
discover whether the discretions can only be interfered with 
if exercised in bad faith or in a totally unreasonable manner 
(see Finn PD "Fiduciary Obligations" The Law Book Co 
Ltd (1977) at page 76). 

It was therefore submitted that the resolution passed on 
23 February 1993 must be considered in the light of objects 
(1) and (7) of rule 2 of the rules, which must in turn be 
interpreted broadly so that any action which can fairly and 
reasonably be regarded as falling within those powers and 
objects will be valid, and that was the case here. 

Conclusions. 
(1) I ought to observe that the respondent organisation is, 

by virtue of its registration, a body corporate having 
perpetual succession and a common seal. It is not an 
unincorporated association (see s.60 of the Act). 

(2) It has and had a duty to apply its moneys, whether 
through the Committee or otherwise, for the purposes of the 
organisation as these are prescribed in the objects set out in 
the rules. 

(3) The members of a Committee of an organisation and 
officers of an organisation are bound to exercise powers 
conferred on them by the rules of the organisation bom fide 
for the purpose for which the powers are conferred and not 
for some ulterior extraneous purpose, and if they fail to do 
so a member of an organisation is entitled to obtain an order 
(see Scott and Others v. Jess (op cit)). 

(4) The onus of proving lack of good faith or ulterior 
purpose rests upon those who seek to overturn the exercise 
of a power and not upon those who seek to uphold it (see 
Scott and Others v. Jess (op cit) per Gray J citing Ascot 
Investments Pty Ltd v. Harper and Another (1981) 33 ALR 
631 at 639; 148 CLR 337 at 348-349 and Drake and Others 
v. Carter and Others 73 WAIG 254 also). 

(5) In the expenditure of funds or the use of resources of 
an organisation, an organisation's objects and powers are to 
be interpreted broadly, so that any action which can fairly 
and reasonably be regarded as failing within those powers 
and objects will be valid (see per Gray J in Scott and Others 
v. Jess (op cit) citing Williams v. Hursey (op cit) at pages 
57-58 per Fullagar J with whom Dixon CJ and Kitto J 
agreed, and Stevens v. Keogh (op cit) at pages 22, 27, 28 
and 30). 

(6) Where the decision to expend funds or use resources 
is made by the members of an organisation themselves, in 
general meeting, or by persons elected to conduct the affairs 
of the organisation, the Commission will be slow to hold that 
a particular expenditure or use of resources is beyond power 
given (see Scott and Others v. Jess (op cit) at page 403). 

(7) The Commission, constituted by the President, does 
not substitute its own opinion as to what is proper for those 
persons making the particular decision (see Scott and Others 
v. Jess (op cit) at page 403 per Gray J citing Williams v. 
Hursey (op cit)). 

(8) To define in advance exact limits beyond which 
members of the Committee of Management (Executive) of 
an organisation must not pass is impossible. 

(9) The dicta of the Privy Council in Howard Smith Ltd 
v. Ampol Petroleum Ltd and Others (1974) 3 ALR 448 at 
455 was cited by Evatt and Northrop JJ in Scott and Others 
v. Jess (op cit) at page 393, and are, in my opinion, 
applicable. Indeed, the dicta of Malcolm CJ in Re WA 
Industrial Appeal Court; ex pane Carter and Others (No 
1141 of 1992) (Supreme Court of WA) (FC) (unreported) 
at pages 21-22, followed in Drake and Others v. Carter and 
Others 73 WAIG 254, reflect these views too. 
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(10) There is a fiduciary duty owed by the members of 
the Executive in these circumstances to the organisation, but 
probably not to the members as distinct from the organisa- 
tion (see Scott and Others v. Jess (op cit) per Gray J at page 
403). 

(11) However, the objects of the organisation require the 
members' interests to be advanced. In my opinion, it is 
proper to have regard to the interests of the organisation as 
well as the interests of the present members (see a parallel 
in company law in Darvall v. North Sydney Brick and Tile 
Co Ltd and Others (1988) 6 ACLC 154 at 175-176 per 
Hodson J, and see, too, s.26(l)(c) of the Act). The interests 
of the persons immediately concerned must include the 
members of an organisation as defined. 

(12) The members of the Committee of Management, and, 
indeed, every decision making body of an organisation, is 
required to act so as best to promote the interests of the 
organisation whose affairs they are conducting. It follows 
that, because duties of a fiduciary nature are being 
discharged by those persons, then no such person shall be 
allowed to enter engagements in which he/she has or can 
have a personal interest conflicting, or which possibly may 
conflict with the interests of the organisation because he/she 
is bound to protect it, and, indeed, the interests of the 
members. 

(13) If the Executive Committee acts in good faith when 
making decisions it is irrelevant that a member of the 
Executive Committee derives an incidental benefit (see 
Mills v. Mills (1937) 60 CLR 150 per Latham CJ at 163), 
the critical consideration being whether the dominant 
purpose defers the interests of the association as a whole, 
albeit that there may properly be some subsidiary self 
interest. If it is within the scope and power then the power 
has been validly exercised (see Mills v. Mills (op cit) per 
Dixon J at page 186). 

(14) There is, too, a fiduciary duty resting on officials who 
have charge of an organisation's funds, even if there is no 
express rule (see McLure v. Mitchell (1974) 24 FLR 115). 
In other words, other interests cannot be advanced to the 
detriment of the organisation to whom they owe a fiduciary 
duty (see, too, O'Brien v. WAPNA 72 WAIG 2006). 

Essentially, the situation is this. The respondent is an 
organisation of employers registered under the Act as such. 

The Executive's members have, as its members, a 
fiduciary duty to the organisation. They are required to act 
bona fide, and not for an ulterior purpose. It, and each 
member of it, is required to act in accordance with the 
objects of the organisation. They are required to promote 
and safeguard by all lawful means the welfare, property and 
trading interests of the baking industry generally, and of the 
members of the association. 

One object, object (7) of rule 2, expressly refers to the 
acquisition of assets and funds and the pov/er to manage and 
administer the same, and from time to time to dispose of the 
same as may appear beneficial in the interests of the 
association and in accordance with the rules. The second 
part of object (7) of rule 2 would appear more appropriately 
to require designation as a separate object. Expenditure must 
by implication be authorised by the objects of the 
organisation. 

By rule 16, the Executive, which is to consist of not more 
than 16 Ordinary Members of the association, shall be 
elected in accordance with the rules and shall have control 
of the affairs of the association, subject to the rules (see rule 
16). The Executive has specific powers in relation to 
expenditure, or at least some specific powers in relation to 
expenditure. 

The Executive includes a President and Vice-President 
(see rule 23). The Executive is required to pass accounts at 
its meeting. The Executive Director is an employee and is 
required, amongst other things, to attend to preparation of 
accounts and receiving and banking moneys (see rule 23). 

The resolution passed, and the subject of this application, 
enables the respondent organisation to do a number of 
things. It enables the respondent to fund a campaign of up 
to $50,000. The cost will, as I read the resolution, cover:— 

(1) The prosecution of offenders engaged in the 
illegal use and theft of bread crates. 

(2) The co-ordination of a publicity campaign to alert 
users and the public at large. 

However, the resolution provided that before such 
expenditure could be incurred, legal advice be obtained 
concerning the legal liability of the association and its 
officers in relation to authorising this expenditure and that 
this be done without delay. That advice was obtained, as I 
have already noted. 

The problem now is that there has been differing advice 
received. Hence, as I understand it, there will now be a 
resolution required as to what further steps should be taken 
by the respondent. 

At the heart of the applicant's allegations is the 
apprehension that those members, including Tip Top 
Bakeries, who had already taken action on their own 
account, would seek a refund of the costs of so doing. 

Next, it seems to me to be the applicant's case that 
because the three largest manufacturers will benefit more, 
then to pass the resolution is contrary to the objects set out 
in the rules. It is noteworthy that rule 2(1) requires the 
association to promote and safeguard by all lawful means 
the welfare, prosperity and trading interests of the baking 
industry generally and of the members of the association. 

25 members provide their own crates out of a total 
membership of 32. 

If one looks at the general nature and purpose of the 
association, plainly, this was a body formed by employers 
in the bread manufacturing industry to, inter alia, protect 
their interests. In this context, rule 2(1) is of importance 
because of its reference to the welfare, etc, of the baking 
industry as well as all of the members. Hence, any action 
which could fairly and reasonably be regarded as likely to 
advance those interests, advanced the expressed objects (see 
Stevens v. Keogh (op cit), Harrison and Another v. Heam 
and Others [1972] 1 NSWLR 428, and Clark v. University 
of Melbourne (op cit)). 

Insofar as the resolution promotes and safeguards by 
lawful means the welfare, prosperity and trading interests of 
the members, then it promotes and is not ulterior to object 
2(1) of the rules. 

In that a problem which causes financial loss to the 
members, greater for some than for others, is to be the 
subject of a campaign, both by advertising and court action, 
to recover lost crates to deter offenders by their prosecution 
and to educate the public, then the resolution promotes and 
safeguards the welfare, prosperity and trading interests of 
members. 

I apprehend that there is a concern that larger enterprises 
with membership will benefit more. Of course, there are 
many situations in which the governing body will quite 
properly expend the funds of an organisation in a way which 
will benefit only some members, or will benefit some 
members more than others. The funds and resources of an 
organisation cannot be used equally for the benefit of all 
members. 

Depending on the circumstances, the unequal application 
of funds may be perfectly proper. To require that those 
whose responsibility it is to control the expenditure of an 
organisation's funds treat every item of expenditure on the 
basis that all members are equally entitled to the funds is 
to go beyond the area of proper implication (see Scott and 
Others v. Jess (op cit) at page 404 per Gray J). 

In my opinion, the resolution as passed could not be 
struck down on die basis that it is passed for a purpose 
outside the objects contained in the rules, if it were restricted 
in the manner in which I afterwards refer to it. It plainly 
advances rule 2(1) and is not contrary to rule 2(7). It will 
also assist the interests of the majority of members. 

As to the question of conflict, it is quite plain that if 
persons were to vote for refunding individual action taken 
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by members that that is not the organisation spending 
moneys to promote the welfare of its members in accordance 
with the objects. Further, there would be a conflict of duty 
for any member of Executive in voting for any resolution 
which purported to refund expenses incurred by that member 
in respect of any action taken by that member to locate or 
recover his/her/its crates. In addition, they would be in 
breach of their fiduciary duty (see McLure v. Mitchell {op 
cit)). Indeed, depending on circumstances, it might be said 
that the Executive had not acted bona fide in such a case. 

Next comes the question of the respondent perhaps paying 
moneys to members to enable those members to employ 
agents to make inquiries about missing crates, to take action 
to recover them, and to sue for their recovery if necessary. 

In my opinion, if the respondent were paying moneys to 
other entities, such as its members, to enable them to employ 
agents to bring private prosecutions or to investigate the 
whereabouts of stolen crates on their behalf, then that would 
be plainly ultra vires. 

The achieving of the objects of the association by other 
persons, even if they arc members, is not the act of the 
respondent in carrying out its objects. That, in my opinion, 
would be the case if moneys were allocated to members to 
pursue investigations and to take recovery action in respect 
of missing crates (see Collard v. Pullen {op cit) and Stevens 
v. Keogh {op cit)). 

As to the question of refunding two or three members who 
unilaterally took action of their own and not as a "test 
case", I think that what Cohen J said in Collard v. Pullen 
{op cit) at page 146 fits that situation. The retroactive refund 
in this instance for expenses of action carried out in the 
interests of individual members unauthorised as a "test 
case" is beyond the point where the expenditure involved 
is in the course of pursuing one of the objects (to paraphrase 
what Cohen J said). 

As to the law of maintenance, it has to be said, on the 
authority of Lovell v. West Australian Police Union of 
Workers {op cit) and Stevens v. Keogh {op cit), that the 
refund to members of the association in respect of action 
taken on their individual accounts to discover and recover 
crates is lacking the requisite ingredient of common interest, 
and therefore could be said to be maintenance. In Stevens 
v. Keogh {op cit) the payment of the costs of the member 
after he sued the Commissioner of Police and others in libel 
and failed, arose directly from his employment as a police 
officer and was related to disciplinary proceedings against 
him which failed. 

In this case, there were actions taken unapproved by the 
respondent, by certain members in their own interests, and 
which might have taken place in the ordinary course of 
business. There would not be the common interest required 
to be formed to say that to refund the amounts expended by 
certain members after the event would not constitute 
maintenance. 

In the end, however, the allocation of the respondent's 
moneys to a campaign to the fund of and recovery of crates 
undertaken with the moneys being expended by it would 
constitute the carrying out of its objects. 

Further, the general nature and purpose of the group, as 
a group of employers involved in the baking industry, and 
one of whose objects is to promote and safeguard the trading 
interests of its members in the industry, indicates that a 
resolution in limited terms would not be ultra vires the rules. 

The association does not have the ability to apply the 
funds to the use of individual members in the manner which 
it is said it might occur, but only to fund the proposed 
campaign and action within the framework of the organisa- 
tion and under its control. In that the resolution might benefit 
some members, I see no conflict in this case, since it will 
benefit the membership as a whole. In the end, if the 
resolution means, as I read it to mean, that the respondent 
organisation is to fund a campaign to be carried out 
generally on behalf of its membership by it, then I see no 
difficulty with the respondent, in accordance with its rules, 
doing so (subject to the moneys being expended by and 
through and on behalf of the membership). 
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In my opinion, for those reasons, the questions posed in 
paragraph 10 of the application herein should be answered 
as follows:— 

(i) Yes 
(ii) No 

(iii) No 
(iv) Yes 
(v) Yes 
(v) (sic) No (but subject to the answers to (i), (ii), (iii), 

(iv) and (v) hereof). 
Order accordingly 

Appearances: Mr C.J. Sweeney (of Counsel) on behalf of 
the applicant. 

Mr P.R. Momber (of Counsel) on behalf of the respon- 
dent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Saraceni Enterprises Pty Ltd 

(Applicant) 
and 

Baking Industry Employers' Association of Western 
Australia 

(Respondent) 
No. 740 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

31 August 1993. 
Declaration. 

THIS matter having come on for hearing before me on the 
25th day of May 1993, and having heard Mr C J Sweeney 
(of Counsel) on behalf of the applicant and Mr P R Momber 
(of Counsel) on behalf of the respondent, and having 
reserved my decision on the matter, and reasons for decision 
being delivered on the 31st day of August 1993, it is this day, 
the 31st day of August 1993, declared that the questions 
asked by the applicant herein in its application in relation 
to the rules of the abovenamed respondent and set out 
hereunder be and are hereby answered as subsequently 
appears in this declaration:— 

Q: (i) Do the Rules of the Association empower the 
executive of the Association to pass the 
motion referred to in paragraph 7 herein? 

A: (i) Yes 
Q: (ii) Does the Association have the ability to 

apply Association funds to individual mem- 
bers so that they can take all necessary steps 
to recover bread crates including, but not 
limited to, the prosecution of offenders 
engaged in the illegal use of bread crates and 
the employing of private investigators to 
locate and recover crates? 

A: (ii) No 
Q: (iii) Does the Association have the ability to 

apply Association funds to individual mem- 
bers who have spent moneys in employing 
agents such as private investigators to re- 
cover bread crates on behalf of those individ- 
ual members notwithstanding that those 
moneys were spent without the prior ap- 
proval of the Association or its executive? 

A: (iii) No 
Q: (iv) Does the applying of the Association's funds 

to individual members to enable those indi- 
vidual members to bring private prosecutors 
against those who it is alleged have wrongly 
taken those crates amount to maintenance? 

A: (iv) Yes 



Q: (v) Are members of the executive committee 
required to exercise their powers bona fide in 
the interests of the Association and its 
members and, if so, is the passing of the 
motion referred to in paragraph 7 herein a 
bona fide exercise of power? 

A: (v) Yes 

Q: (v) (sic) Is there a conflict of interest in respect 
of those members of the Association on the 
executive committee who may personally 
benefit from the passing of the motion 
referred to in paragraph 7 herein which 
would prevent those members from voting in 
respect of such a motion." 

A: (v) (sic) No (but subject to the answers to (i), (ii), 
(iii), (iv) and (v) hereof). 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Saraceni Enterprises Pty Ltd 
(Applicant) 

and 

Baking Industry Employers' Association of Western 
Australia 

(Respondent) 

No. 740 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

13 May 1993. 
Order. 

THIS matter having come on for a directions hearing before 
me on the 13th day of May 1993 and having heard Mr P G 
Donovan (of Counsel) on behalf of the applicant and Mr P 
R Member (of Counsel) on behalf of the respondent, and 
having made such an order as was necessary or expedient 
for the expeditious and just hearing and determination of this 
matter, it is this day, the 13th day of May 1993, ordered that 
the application herein be and is hereby adjourned for hearing 
and determination to 10.30 am on Utesday, the 25th day of 
May 1993. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Jeffery 
(Applicant) 

and 

Robert Gregory Newton and the West Australian Theatrical 
and Amusement Employees Association (Union of 

Employees) 
(Respondents) 

No. 1068 of 1993. 

and 

Robert Gregory Newton 
(Applicant) 

and 

John Jeffery and the West Australian Theatrical and 
Amusement Employees Association (Union of Employees) 

(Respondents) 

No. 1082 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 

4 August 1993. 
Reasons for Decision. 

THE PRESIDENT: For the most part the orders made in this 
matter were consented to. However, there were some orders 
which after hearing submissions I decided should be made. 

I was of opinion that the eligibility date, sofar as persons 
who wish to vote in the elections were concerned, should 
be 30 June 1993. That was because the election was due to. 
be held under the rules in July 1993 and those persons who 
would in the normal course of events have been franchised 
were those who were eligible as at the date of 30 June 1993. 
These orders are being made because irrespective of the 
allegations by the parties against each other, the election 
which I have ordered to be held was required to be held 
under rule 6A(iii) of the rules, which requires nominations 
to be lodged commencing at 9.00 am on 1 July 1993 (see 
also rule 6A(ii)). 

I also was of opinion that the Registrar should report in 
writing to me setting out the list of persons eligible to vote 
which would be required by the Electoral Commissioner, so 
that the election would not be delayed by a delay in 
provision of the list 

Appearances: Mr J Jeffery on his own behalf. 

Mr R G Newton on his own behalf. 

No appearance by or on behalf of the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees). 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Jeffery 
(Applicant) 

and 
Robert Gregory Newton and the West Australian Theatrical 

and Amusement Employees Association (Union of 
Employees) 

(Respondents) 
No. 1068 of 1993. 

and 
Robert Gregory Newton 

(Applicant) 
and 

John Jeffery and the West Australian Theatrical and 
Amusement Employees Association (Union of Employees) 

(Respondents) 
No. 1082 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

28 July 1993. 
Order. 

These matters having come on for hearing before me on the 
28th day of July 1993, and having heard Mr J Jeffery on his 
own behalf, Mr R G Newton on his own behalf, and there 
being no appearance by or on behalf of the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees), and I having determined that reasons for 
decision will issue at a future date, it is this day, the 
28th day of July 1993, ordered and declared as follows:— 

(1) That there be an election held for the offices of 
President, Vice-President, SecretaryTTreasurer 
and eight Committee members of the West 
Australian Theatrical and Amusement Employees 
Association (Union of Employees) in accordance 
with the following timetable:— 
(a) On Thursday, the 5th day of August 1993 a 

notice of election shall appear in the "Elec- 
tions" classified section of "The West 
Australian" newspaper. 

(b) On Thursday, the 19th day of August 1993 
nominations for the above offices shall open. 

(c) On Tbesday, the 24th day of August 1993 the 
Western Australian Electoral Commission 
will receive from the Secretary/Treasurer of 
the West Australian Theatrical and Amuse- 
ment Employees Association (Union of Em- 
ployees) and the said Secretary/Treasurer 
shall forward a certified copy of a complete 
list of members current as at the 30th day of 
June 1993. 

(d) On Thursday, the 26th day of August 1993 
nominations will close at 12.00 noon. 

(e) On TUesday, the 7th day of September 1993 
ballot papers be dispatched from the office of 
the Electoral Commissioner to all persons 
eligible to vote. 

(f) On Thursday, the 23rd day of September 
1993 voting will close at 9.30 am. 

(2) That there be a declaration of the poll in relation 
to such election on or before Monday, the 27th day 
of September 1993. 

(3) That the said election be conducted by the 
Electoral Commissioner for the State of Western 
Australia, or such of his officers as he shall 
nominate to conduct it. 

(4) That for the purposes of such election the said 
Electoral Commissioner or his nominee shall be 
a Returning Officer to act in lieu of a Returning 
Officer as referred to in the rules of the West 
Australian Theatrical and Amusement Employees 
Association (Union of Employees). 

(5) That the certified list referred to in order (l)(c) 
hereof will comprise the electoral roll for the 
election (if required) and must contain the 
following data in relation to each member:— 

(a) Surname (in alphabetical order). 

(b) Given names. 

(c) Full (postal) address. 

(d) Financial status (as defined in rule 16 of the 
rules of the West Australian Theatrical and 
Amusement Employees Association (Union 
of Employees)). 

(e) The date on which he or she became a 
member of the West Australian Theatrical 
and Amusement Employees Association 
(Union of Employees). 

(6) (a) That the Registrar report in writing to me 
setting out what will constitute the final list 
as referred to in orders (l)(c) and (4) hereof 
on or before the close of business on 
Thursday, the 12th day of August 1993 and 
provide to the parties at the same time copies 
of such report 

(b) That in order to make such final report, the 
Registrar shall meet with the abovenamed 
parties and any other authorised representa- 
tive of the West Australian Theatrical and 
Amusement Employees Association (Union 
of Employees) at 9.00 am on Friday, the 30th 
day of July 1993 at the office of the Registrar, 
4th floor, 815 Hay Street, Perth, and on such 
other occasions as he may require. 

(c) That the abovenamed parties, each or all of 
them, produce all financial records, member- 
ship lists, or portions thereof, and any other 
relevant documents required by the Registrar 
at that time, and from time to time as the 
Registrar requires. 

(d) That the said election be conducted in 
accordance with the rules of the West 
Australian Theatrical and Amusement Em- 
ployees Association (Union of Employees), 
except insofar as these orders require that that 
not be so. 

(7) That I declare that those persons who are eligible 
to vote in such election are those persons who 
were eligible to vote as at the 30th day of June 
1993. 

(8) That the applications herein be and are otherwise 
dismissed. 

(9) That the abovenamed John Jeffery do serve upon 
the said Registrar and the said State Electoral 
Commissioner a copy of this order forthwith. 

(10) That receipt of this order by the Secretary/ 
Treasurer of the West Australian Theatrical and 
Amusement Employees Association (Union of 
Employees) be deemed and is hereby deemed, 
insofar as it is necessaiy, to be service upon the 
West Australian Theatrical and Amusement Em- 
ployees Association (Union of Employees). 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Jeffery 
(Applicant) 

and 
Robert Gregory Newton 

(Respondent) 
No. 1068 of 1993. 

and 
Robert Gregory Newton 

(Applicant) 
and 

John Jeffery 
(Respondent) 

No. 1082 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

22 July 1993. 
Order. 

These matters having come on for a directions hearing 
before me on the 22nd day of July 1993, and having heard 
Mr J Jeffery on his own behalf, and Mr R G Newton on his 
own behalf, and whereas I found it necessary to make such 
orders and give such directions as are necessary or expedient 
for the expeditious and just hearing and determination of 
these matters, it is this day, the 22nd day of July 1993, 
ordered and directed as follows:— 

(1) That applications No 1068 of 1993 and No 1082 
of 1993 be heard together. 

(2) That the applications herein be and are hereby 
adjourned for hearing and determination to 9.30 
am on Wednesday, the 28th day of July 1993. 

(3) That the West Australian Theatrical and Amuse- 
ment Employees Association (Union of Employ- 
ees) be and is hereby joined as a respondent to 
both applications herein, and if it wishes to be 
heard in these applications the organisation file 
and serve their answer on or before 4.00 pm on 
Monday, the 26th day of July 1993. 

(4) That a copy of this order be served on the West 
Australian Theatrical and Amusement Employees 
Association (Union of Employees) as soon as such 
order is available by the applicant in application 
No 1068 of 1993. 

(5) That a copy of the application and answer in each 
matter be served forthwith by each applicant upon 
the Vice-President and all Committee Members. 

(6) That declarations of service be filed on or before 
4.00 pm on Thesday, the 27th day of July 1993. 

(7) That the orders herein apply to both applications 
No 1068 of 1993 and No 1082 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Robert Gregory Newton 
(Applicant) 

John Jeffery 
(Respondent) 

No 1083 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

28 July 1993. 
Order. 

This matter having come on for a directions hearing before 
me on the 28th day of July 1993, and having heard Mr R 
G Newton on his own behalf and Mr J Jeffery on his own 
behalf, and whereas I found it necessary to make such orders 
and give such directions as are necessary or expedient for 
the expeditious and just hearing and determination of this 
matters, it is this day, the 28th day of July 1993, ordered and 
directed as follows:— 

(1) That the application herein be and is hereby 
adjourned for hearing and determination to 10.00 
am on Thesday, the 31st day of August 1993, 
Thursday, the 2nd day of September 1993 and 
Friday, die 3rd day of September 1993, subject to 
any other orders and directions I may so make 
from time to time. 

(2) That the respondent herein provide to the appli- 
cant herein for inspection of the original petition 
referred to in the said application, together with 
a copy of the petition to the applicant within seven 
days of the 28th day of July 1993. 

(3) That the applicant herein serve a copy of the 
application, answer and counter-proposal herein 
and this order upon the West Australian Theatrical 
and Amusement Employees Association (Union 
of Employees) within seven days of the 28th day 
of July 1993 so that the said organisation may 
determine whether it wishes to apply to be joined 
as a respondent hereto. 

(4) That the applicant herein file and serve full 
particulars of the application herein to the respon- 
dent herein within seven days of the 28th day of 
July 1993 stating fully as follows:— 

(a) What are the alleged untruths in the petition 
referred to in such application. 

(b) What are the alleged inaccuracies in the 
petition referred to in such application. 

(c) The date or dates when and manner in which 
rule 7(b) is alleged to have been breached. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

[L.S.] 
(Sgd.) P.J. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Gregory Newton 

(Applicant) 
and 

John Jeffery 
(Respondent) 

No 1083 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
31 August 1993. 

Order. 
This matter having come on for hearing before me on the 
31st day of August 1993, and there being no appearance by 
or on behalf of the applicant, and having heard Mr J Jeffery 
on his own behalf as respondent, and the applicant having 
filed and served a notice of discontinuance, and I being 
satisfied by reason thereof that the hearing of this 
application should be discontinued, it is this day, the 31st 
day of August 1993, declared that I should refrain from 
further hearing or determining the said application or any 
part thereof. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

Editor Note: All Reasons for Decision and Orders relating 
to application 861 of 1993 are published hereunder. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Merle Tavemer 

(Applicant) 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Marjorie Ann Drake 
(Respondents) 

No 861 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
27 August 1993. 

Reasons for Decision. 
THE PRESIDENT: This was an application by Merle 
Tavemer, which was dealt with in accordance with my order 
of 28 June 1993 (see also my reasons for decision of 6 July 
1993). The significant component of my original order was 
that the Registrar, after conferring with the parties, and 
examining documents, should prepare a list of those eligible 
to vote as at 31 March 1993 on or before 8 July 1993. 
On 8 July 1993, a report was produced by the Registrar 
which advised that some parties were working through the 
records. One of the problems is that the records seem to have 
been held by various people, and in various places. 
On 9 July 1993,1 made orders that the Registrar produce to 
me a find list of persons eligible to vote as at 31 March 1993 
on or before 22 July 1993. 
I received a report on 22 July 1993 where the Registrar 
reported, summarised, as follows:— 

(1) The register of members as at 31 March 1993 now 
contains a list of the names of between 15 and 
1600 financial members. 

(2) There was further adjustment to be made as to 3 
to 400 entries in the list upon the records of 

documents referred to in the Acting Registrar's 
report of 8 July 1993. 

(3) This would require further examination, and the 
adjustment of the roll to reflect that examination 
would take three or four days. 

(4) The roll thus arrived at would constitute a full and 
complete list as at 31 March 1993 of persons 
eligible to vote in the forthcoming election. 

As a result of that report, I ordered on 23 July 1993 that 
the matter be adjourned to 30 July 1993 for any necessary 
directions or final orders. 

I received a report dated 29 July 1993 from the Registrar. 
The Registrar attached Schedules I and II to the report. 

Schedule I consists of a list of financial members as at 31 
March 1993 for whom payroll deductions of union dues had 
been made. 

Schedule II consists of a list of members not included in 
Schedule I who pay union dues direct to the union whose 
financial status as at 31 March 1993 had not been 
established. There are about 90 names on that list, according 
to the report, of whom about 20 would be in dispute. 

I then made further orders on 30 July 1993. These 
included:— 

(1) An order that the Registrar produce a report as to 
what the parties had agreed and what issues were 
still outstanding. 

(2) An order that the parties file and serve a notice of 
issues to be determined. 

The only notice of issues to be determined was dated 10 
August 1993 and was filed on behalf of the respondent, 
Marjorie Ann Drake. That, formal parts omitted, reads as 
follows:— 

1. that there is no accpeptable (sic) evidence that the 
persons named in Schedule 'A' are financial 
members of the Union; or alternatively no 
acceptable evidence that their membership contri- 
butions have been paid in accordance with the 
rules of the Union; 
In particular there is no evidence or alternatively 
no acceptable evidence that: 

(a) moneys paid by persons listed in Schedule 
'A' were receipted and banked on behalf of 
the LTU by an authorised person; and/or 

(b) membership applications were completed by 
the persons listed in Schedule 'A' and 
submitted to the LTU; and/or 

(c) annual accounts or quarterlyu (sic) accents 
(sic) were sent to any of the persons listed in 
Schedule 'A' for any or each of the relevant 
periods of time. 

2. there is no acceptable evidence that some of the 
purported members are eligible to be members in 
that they are not employed or usually employed 
 " (Rule 4. Constitution) or alternatively some 
of the persons have previously been found 
ineligible for membership. 
In particular: 

(a) the following persons are not employed or 
usually employed in the relevant industries: 

FRY, Eugene Lesley 
LOCKWOOD, Tbrrance James 

JOHNSTON (PARTEMGTON), R 
WEBB, Norman 

(b) the following persons have already been 
found to be ineligible for membership of the 
Union: 

PARTINGTON, Robert 
3. In the event that moneys were properly receipted 

and membership of the persons listed in Schedule 
'A' is deemed to be continuous I assert/allege that 
this was done for improper purpose. 
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In particular: 
(a) the following persons are currently members 

of the Comittee (sic) of Management of the 
Liquor and Hospitality Division of the 
federally registered Australian Liquor, Hos- 
pitality and Miscellaneous Workers Union, 
W.A. Branch; 

BAKER, Beverley Rae 
CARR, John C 

CHEAH, Kok Peng 
FRY, Eugene Lesley 

HUGI, Benedict Kuno 
LEE KONG, Wendy Mae 

LOCKWOOD, Tbrrance James 
SHAW, Lynette Ann 
THOMAS, Patricia 

WELSH, Ernest James 
and 

(b) each of the above paid substantial sums of 
money to be included on the role of financial 
members to enable them to nominate for 
office in the election of office bearers; and 

(c) the said sums of money were all purportedly 
paid on the same day ie 25 March 1993, four 
days prior to the cut off date for the current 
role." 

The Registrar then, in accordance with my order, 
furnished a report dated 11 August 1993. This advised that 
a further check was required by Mrs Drake to confirm that 
the adjustments had been fully and accurately made to the 
list referred to as Schedule I. There was also a comment 
about the financiality of employees at the Hotel Regatta, but 
nothing seems to have been established in relation to that. 

As to Schedule II, the Registrar divided that Schedule into 
three sub-Schedules:— 

Schedule A 
A list of members who pay union dues direct to the 

union who are financial as at 31 March 1993 as agreed 
by Mrs Drake, Mr Fry and Mr Johnston. 
Schedule B 

A list of members who pay union dues direct to the 
union who are unfinancial as at 31 March 1993 as 
agreed by Mrs Drake, Mr Fry and Mr Johnston. 
Schedule C 

A list of members who pay union dues direct to the 
union on which there is no agreement as to financial 
status as at 31 March 1993. This list also included 
seven names marked with an asterisk for which there 
were no addresses and which were not included in 
Schedule II. 

It is necessary to say that all of the Registrar's reports 
were provided in copy form by him to the parties. 

Conclusions. 
Firstly, Mr Farrell (of Counsel), who appeared for Mrs 

Drake, submitted that the matters raised in the notice of 
issues should be determined, and it was for the applicant and 
the first respondent to establish that persons whose financial 
status was in question were eligible to vote as being 
financial as at 31 March 1993. 

In particular, was there a dispute over persons who had 
allegedly paid in bulk and not on a weekly or other periodic 
basis. 

Mr Farrell submitted that this could not be pursued 
without access to bank records to which his client was not 
being permitted access. 

The notice of issues, however, raised other matters which 
were not raised previously, namely eligibility for member- 
ship generally. Subsequently, that was not proceeded with. 

However, I should observe that I was of opinion that if 
a person is in receipt of a properly issued receipt under the 
rules, then that is prima facie evidence of membership as far 
as the question of financiality goes. 

Mrs Drake's position was that no person, other than those 
named in Schedules I and HA, should be included in the roll. 
The submission was that the names included in Schedule IIB 
and Schedule IIC were only there because Mr Fry and Mr 
Johnston had submitted that they should be there. 

In my opinion, all of those persons who are included in 
Schedule I are clearly to be placed on the roll, subject to Mrs 
Drake being given the records which she requires to confirm 
that the adjustments she sought were made. That should be 
done within seven days. 

In addition, those members set out in Schedule IIB are 
plainly not to be placed on the roll. They have been agreed, 
on behalf of the parties, to be unfinancial. 

As to Schedule IIC, these are persons who paid direct and 
whose financial status is in dispute. 

Mr Johnston submitted that they paid their "dues" and 
the moneys were receipted by The Shop, Distributive and 
Allied Employees' Association of Western Australia (here- 
inafter referred to as "the SDA") pursuant to a service 
agreement between the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers (hereinafter referred to as 
"the LTU") and the SDA. 

Mrs Drake, through Mr Farrell, said that that could not 
occur in accordance with the rules. 

That is a matter which would have to be determined upon 
evidence and submissions. 

It was also submitted that the Registrar was asked to 
provide a final list, and that is what he had done. However, 
he did what was within his power to do and highlighted 
those names under Schedule IIC which were in dispute. 

There is a final list of financial members in Schedule I 
which consists of some 32 pages in length in the Registrar's 
report. That sets out the majority of members who were 
eligible to vote as at 31 March 1993. There are others whose 
financiality cannot be established who plainly should not be 
on the list. They are all set out in Schedule IIB. 

That leaves Schedule IIC. 
Mr Farrell submitted that the onus lies on the persons who 

assert that those persons were financial members at the 
relevant time to establish it. He submitted that because Mr 
Fry had the records, then these matters could not be checked 
by his client. 

However, the major problem is this. The financiality of 
those members whose names appear on Schedule IIC are 
challenged by Mrs Drake. There are 26 names in Schedule 
IIC. They have receipts for membership fees paid. Some, at 
least, were issued by the SDA, allegedly, pursuant to a 
service agreement with the LTU. 

Mr Farrell submits that the onus should be upon the LTU 
to establish that these persons are financial members at 31 
March 1993. This, he submitted cannot be checked without 
access to the records. However, it seems to me that if the 
respondent, Mrs Drake, wishes to establish that persons 
were wrongly admitted to membership, then the onus lies 
on her. 

This whole matter is, of course, complicated by the 
history of the disputation within the Committee of Manage- 
ment of the respondent organisation (the LTU), recorded in 
detail in Drake and Others v. Carter and Others 73 WAIG 
254, and many decisions of this Commission, of the 
Supreme Court, and of the Industrial Appeal Court. 
However, it seems to me that whilst the financial eligibility 
rule may not have the mandatory nature of an eligibility rule, 
in the broad sense, (see Fry and Others v. Baxter and Others 
70 WAIG 3583 and Bielski v. Oliver (1958) 1 FLR 258, the 
onus lies on that person who says that another person is not 
entitled to be a member; whether that is based on an 
assertion that the eligibility rule or another rule was 
breached in admitting the person to membership or that the 
person is or was not financial in the latter case. At least 
where the person has prima facie evidence of financiality 
that would be so. 



2364 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

I am aware that problems have arisen because Mr Fry and 
other persons seem to have or have had control of the LTU 
records, but there are remedies available to right that 
situation, if that is where the merits lie. 

I gave consideration, as I advised the parties, to dealing 
with the question of Schedule UC names as part of these 
proceedings. It seems to me that that would be stretching 
these proceedings too far and that they would be better dealt 
with by a fresh application. I say that because a hearing will 
be required and perhaps interlocutory orders, including, 
perhaps, orders for discovery. In addition, I would assume 
that witnesses might be required to be called, either upon 
summons to witness or otherwise. It occurs to me, too, that 
those persons whose membership is in question may wish 
to be heard. 

I therefore propose, for those reasons, to refrain from 
hearing that matter in these proceedings. I had hoped, as 
much as possible, to ensure that problems would not arise 
in the course of this election by making the orders which I 
made in relation to the preparation of a list of eligible voters. 
However, some problems remain. 

I should add, too, that initially the question of eligibility 
in the general sense arose, but was withdrawn. However, the 
problems of Schedule IIC are not resolvable within these 
proceedings. 

I am much persuaded that the interests of the members 
of the respondent organisation are best served by the 
election, which should have been held weeks ago, not being 
further delayed. It is simply not possible to remedy every 
likely problem, nor should I attempt to, particularly when 
there is no dispute about the financiality of the vast majority 
of members named in the Registrar's report. The interests 
of the LTU and its members are best served by the matter 
proceeding and Mrs Drake, or any other member, can pursue 
his or her rights still. 

As to the questions of nominations when they occur, since 
the Electoral Commissioner will carry out the functions of 
a Returning Officer, he can deal with those matters at the 
time. 

I therefore propose to include the Schedule IIC names in 
the list. Indeed, the only portion of the Schedule which will 
not be included in the list is Schedule IIB. I will order, too, 
that (subject to any proper challenge to their right to be 
included) the Registrar forward a copy of that list to the 
Electoral Commissioner for use as the list in the elections. 
I will also order that the same be made available to the 
Secretary to be kept as a register of members for the 
purposes of this election, subject to any further order I make. 

It follows, too, that there is no place in the proceedings 
for the amendment which Mr Farrell sought leave to make 
(see page 120 of the transcript). 

I will order that the election commence, in accordance 
with my earlier orders, and on 15 September 1993, or such 
other date as is appropriate, which might be obtained from 
the Electoral Commissioner, or, if necessary, ask the 
Registrar to request to the Electoral Commissioner an 
appropriate date. I will make some complementary and 
consequential orders. My orders will have to be read with 
my orders of 28 June 1993. 

As I have said, I will otherwise refrain from dealing with 
the matters raised by Mr Farrell upon this application. 

Order accordingly 

Appearances: Mr E Fry on behalf of the applicant. 

Mr R Johnston on behalf of the firstnamed respondent. 

Mr R Farrell (of Counsel) on behalf of the secondnamed 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Merle Tavemer 
(Applicant) 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Marjorie Ann Drake 
(Respondents) 

No 861 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
27 August 1993. 

Order. 

This matter having come on for hearing before me on the 
12th and 17th days of August 1993, and having heard Mr 
E Fry on behalf of the applicant, Mr R Johnston on behalf 
of the firsmamed respondent, and Mr R Farrell (of Counsel) 
on behalf of the secondnamed respondent, and reasons for 
decision being delivered on the 27th day of August 1993, 
it is this day, the 27th day of August 1993, ordered as 
follows:— 

(1) That these orders be read with orders (2), (3), (4), 
(5), (6) and (7) of my order made on the 28th day 
of June 1993 as amended by orders (1) and (2) of 
my order made on the 9th day of July 1993. 

(2) That the date for the calling of nominations as 
referred to in order (4)(a) of the 28th day of June 
1993 be the 15th day of September 1993, unless 
my Associate and the parties are advised in 
writing by 5.00 pm on Tuesday, the 31st day of 
August 1993 by the Electoral Commissioner that 
another date is more convenient. 

(3) (a) That those persons eligible to vote in this 
election be and are hereby declared to be 
those persons whose names appear in Sched- 
ule I, Schedule IIA and Schedule IIC to the 
Registrar's report herein dated the 29th day 
of July 1993, provided that the secondnamed 
respondent, Mrs Marjorie Ann Drake, shall, 
by 5.00 pm on Wednesday, the 1st day of 
September 1993, notify the Electoral Com- 
missioner that Schedule I reflects the agreed 
list referred to in the Registrar's report, and 
provided that the applicant and Mr Eugene 
Fry produce to the Registrar all records 
necessary to enable the said secondnamed 
respondent to do this, by 5.00 pm on 
Monday, the 30th day of August 1993. 

(b) That in the event that such records are not 
produced as aforesaid, or in any other event, 
then the final arbiter of the contents of the list 
in Schedule I shall be the Electoral Commis- 
sioner as Returning Officer. 

(4) That the said Electoral Commissioner and his 
officers shall exercise all the powers of and carry 
out all the duties of a Returning Officer under the 
rules of the said Federated Liquor and Allied 
Industries Employees' Union of Australia, West- 
em Australian Branch, Union of Workers ("the 
LTU"). 

(5) That the Registrar shall forward forthwith to the 
Electoral Commissioner, and all of the parties 
hereto, or their solicitors or agents, the said list 
constituted as prescribed above, together with a 
copy of the Minutes of Proposed Order. 

(6) That the firsmamed respondent, the LTU, its 
officers, employees and agents, keep the same as 
a register of members for the purpose of the said 
election, but subject too to any other order. 



(7) That the application by the secondnamed respon- 
dent to amend the Notice of Issues filed by her 
herein be and is hereby dismissed. 

(8) That I refrain from hearing further matters refened 
to in proceedings relating to this application. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Merle Tavemer 

(Applicant) 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Marjorie Ann Drake 
(Respondents) 

No 861 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
13 August 1993. 

Order. 
This matter having come on for hearing before me on the 
12th day of August 1993, and having heard Mr E Fry on 
behalf of the applicant, Mr R Johnston on behalf of the 
firstnamed respondent, and Mr R Farrell (of Counsel) on 
behalf of the secondnamed respondent, and having deter- 
mined that I shouldmake such an order as is necessary for 
the expeditious and just hearing and determination of this 
matter, it is this day, the 13th day of August 1993, ordered 
that the application herein be and is hereby adjourned to 9.00 
am on Tiesday, the 17th day of August 1993 for mention 
or directions. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Merle Tavemer 

(Applicant) 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Marjorie Ann Drake 
(Respondents) 

No 861 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
30 July 1993. 

Order. 
This matter having come on for hearing before me on the 
30th day of July 1993, and having heard Mr E Fry on behalf 
of the applicant, Mr R Johnston on behalf of the firstnamed 
respondent, and Mr R Farrell (of Counsel) on behalf of the 
secondnamed respondent, and whereas I made the following 
orders which were necessary or expedient for the expedi- 
tious and just hearing and determination of this matter, it is 
this day, the 30th day of July 1993, ordered as follows:— 

(1) That the matter be adjourned to 10.00 am on the 
12th day of August 1993 for hearing and determi- 
nation of outstanding issues. 

(2) That the Registrar meet with Counsel, Solicitors, 
agents, officers and/or employees for or on behalf 
of the parties hereto, and produce to the President 
and the parties before 5.00 pm on the 11th day of 
August 1993 a report as to what has been agreed 
and what issues are outstanding. 

(3) That a notice of issues to be determined in the 
opinion of each party to be given to the Commis- 
sion and to each party on or before 5.00 pm on the 
10th day of August 1993. 

(4) That in the event of an agreement being reached, 
this matter be listed for hearing at an earlier date 
upon written communication to the President's 
Associate. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Merle Tavemer 

(Applicant) 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Marjorie Ann Drake 
(Respondents) 

No 861 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
23 July 1993. 

Order. 
This matter having come on for hearing before me on the 
23rd day of July 1993, and having heard Mr E Fry on behalf 
of the applicant, Mr R Johnston on behalf of the firstnamed 
respondent, and Mr R Farrell (of Counsel) on behalf of the 
secondnamed respondent, and whereas I found it necessary 
to make the following orders as are necessary or expedient 
for the expeditious and just hearing and determination of this 
matter, it is this day, the 23rd day of July 1993, ordered as 
follows:— 

(1) That the Registrar or Acting Registrar prepare a 
final report in writing to me attaching the final list 
prepared in accordance with and in the form 
prescribed in my orders of the 28th day of June 
1993 on or before 3.30 pm on the 29th day of July 
1993 and provide to the parties at the same time 
copies of such report. 

(2) That this matter be adjourned to the 30th day of 
July 1993 at 9.00 am for any necessary directions 
or final orders. 

(3) That a copy of these orders be handed to the 
Registrar or Acting Registrar by my Associate. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Merle Tavemer 
(Applicant) 

and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Maijorie Ann Drake 
(Respondents) 

No 861 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

9 July 1993. 
Order. 

This matter having come on for hearing before me on the 
9th day of July 1993, and there being no appearance by or 
on behalf of the applicant, and having heard Mr R Johnston 
on behalf of the firsmamed respondent and Mrs M A Drake 
on her own behalf as a respondent, and the respondents 
having consented to these orders, it is this day, the 9th day 
of July 1993, ordered as follows:— 

(1) That order (4)(c) of the order of the 28 th day of 
June 1993 be and is hereby amended by deleting 
the words "of such advertisement in "The West 
Australian" newspaper", and substitute the fol- 
lowing words "on which nominations open", so 
that the order now reads as follows:— 

" (4) (c) That such nominations shall close 14 
days after the date on which nomina- 
tions open. " 

(2) That order (8)(c)(ii) of the order of the 28th day 
of June 1993 be and is hereby amended by 
deleting the words "to nominate for office at the 
said election or" so that the order now reads as 
follows:— 

" (8) (c) (ii) That the Registrar or Acting Regis- 
trar then report to me as to what 
constitutes a full and complete list 
of persons eligible to vote in the 
said election, such eligibility being 
determined as at the 31st day of 
March 1993.' 

(3) That the Registrar or Acting Registrar prepare a 
final report in writing to me setting out a final list 
on or before the 22nd day of July 1993 at 3.30 pm 
and provide to the parties at the same time copies 
of such report. 

(4) That this matter be adjourned to the 23rd day of 
July 1993 at 9.00 am for any necessary directions 
or final orders. 

(5) That a copy of these orders be handed to the 
Registrar or Acting Registrar by my Associate. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

Industrial Relations Act 1979. 
Merle Tavemer 

(Applicant) 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Maijorie Ann Drake 
(Respondents) 

No 861 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
6 July 1993. 

Reasons for Decision. 
THE PRESIDENT: Ms Merle Tavemer, and it was not in 
issue, was a member of the respondent organisation, itself 
an organisation registered in accordance with s.7 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

She applied pureuant to s.66 of the Act for certain orders. 
It is common ground between the parties that there has 

not been an election, and it was not in issue, nor in my 
opinion could it be, that an election for officers of the union 
was due to be held pursuant to rale 7 of the rules of the 
respondent organisation in June 1993. That requirement was 
not in any way altered by orders I made that an election 
which had not been held in June 1989 be in fact held in 
December of 1989. 

Mrs Marjorie Ann Drake, the Secretary of the respondent 
organisation, sought to be joined as a respondent separately, 
and having regard to the lengthy history of disputation in the 
Committee of Management, I deemed it appropriate that she 
be joined as a respondent. This was in the interests of the 
respondent organisation and its members so that an election 
could be ordered and conducted with as little difficulty as 
possible after I heard persons who were directly concerned. 
I would not normally envisage circumstances where this sort 
of order would be made in relation to the Secretary of an 
organisation. 

In the end, I concluded, pursuant to s.26(l)(a) of the Act, 
(there being a great deal of unanimity amongst the parties), 
that an election should be held in die terms of the order 
which I have made. The fact of the matter is that an election 
is due. Further, because of the history of strife in the 
respondent organisation, an election in the near future is 
essential. 

The main problem was that there is not an up-to-date 
register of a comprehensive and authentic nature of 
members which could form the base for a list of eligible 
members, (that is eligible to vote and to nominate for office). 
To that end, upon the recognition by all parties that someone 
independent would have to assist to compile that register, 
I decided to order the Registrar or Acting Registrar, pursuant 
to s.93(8) of the Act, investigate and report to me as to what 
that should contain. There was a willingness amongst the 
parties concerned to co-operate in such a measure, although 
Mr Fry for Ms Tavemer was of the opinion that the Electoral 
Commissioner should be the independent person and not the 
Registrar. 

However, in the end, I decided that the matter may well 
require further orders from me to properly implement it The 
Registrar or Acting Registrar does not have any power to 
make orders as to the final form of the list The Electoral 
Commissioner would not have the power to properly decide 
the form of the list in the absence of some agreement 
between the parties and where questions of law arose, or 
perhaps at all. 

There was objection propounded by Mr Fry and Mr 
Johnston to organisers being elected at this election on the 
basis that the question of how many organisers there ought 
to be was before the Industrial Appeal Court in the appeal 
from 1053 of 1991 and related matters, and, secondly, 
because the Committee of Management should determine 



how many organisers they want, particularly given the 
alleged uncertain financial state of the respondent organisa- 
tion. Etespite MrFarrell's submission that such an order was 
appropriate, I am of opinion that the number of organisers 
to be employed should be decided as a matter of urgency by 
the new Committee of Management. 

Appearances: Mr E L Fry, as agent, on behalf of the 
applicant. 

Mr R Johnston on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers. 

Mr R D Farrell (of Counsel) on behalf of Mrs M A Drake. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Merle Tavemer 

(Applicant) 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

(Respondent) 
No 861 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

28 June 1993. 
Order. 

This matter having come on for hearing before me on the 
24th day of June 1993, and having heard Mr E L Fry, as 
agent, on behalf of the applicant and Mr R Johnston on 
behalf of the respondent, and Mr R D Farrell (of Counsel) 
on behalf of Mrs M A Drake seeking leave to be joined as 
a respondent herein, and having reserved my decision on the 
matter, and having determined that my reasons for decision 
will issue at a future date, it is this day, the 28th day of June 
1993, ordered and declared as follows:— 

(1) That Marjorie Ann Drake be and is hereby joined 
as a respondent to the application herein. 

(2) That an election be and is hereby ordered to be 
held for the following offices of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers:— 

(a) President 
(b) Vice President 
(c) Secretary-Treasurer 
(d) Guardian 
(e) Two Trustees 
(f) Eight Committee Members 

(3) That such election be conducted by the Electoral 
Commissioner of the State of Western Australia 
or by some other person authorised by the said 
Electoral Commissioner. 

(4) That the said election be conducted in accordance 
with the following directions:— 

(a) That nominations shall be called for by way 
of an advertisement placed in "The West 
Australian'' newspaper on a date to be fixed. 

(b) That nominations for office shall open 14 
days after the advertisement appears in "The 
West Australian" newspaper. 

(c) That such nominations shall close 14 days 
after the date of such advertisement in "The 
West Australian" newspaper. 

(d) That the Ballot papers shall be sent out 14 
days after the nominations close to each 
person eligible to vote. 

(e) (i) That the Ballot shall close 28 days from 
the day on which Ballot papers are 
posted to the voters. 

(ii) That counting take place immediately 
thereafter and that the poll be declared 
immediately after that 

(5) That the eligibOity to nominate for and stand for 
election shall be decided in accordance with rules 
6 and 7 of the registered rules and such other rules 
of the respondent organisation as must be applied. 

(6) That eligibility to vote in the said election shall 
be determined in accordance with rule 7 of the 
registered rules of the respondent organisation. 

(7) That the said election be conducted in accordance 
with the rules of the respondent organisation, save 
and except where these orders conflict with such 
rules when these said orders shall prevail. 

(8) That the Registrar or Acting Registrar be and is 
hereby directed to make the following investiga- 
tion and report to the Commission, constituted by 
the President, in relation to this matter, I deeming 
it necessary that such occur, and giving the 
following directions and making the following 
orders in relation thereto:— 

(a) That the Registrar or Acting Registrar meet 
with the parties hereto and/or their Counsel, 
Solicitors, agents, officers and/or employees 
on Friday, the 2nd day of July 1993 at 9.30 
am. 

(b) That the Registrar or Acting Registrar exam- 
ine all records, purported registers of mem- 
bers and all other documents which might 
establish what the register of members is as 
at the 31st day of March 1993. 

(c) (i) That in the course of his investigations, 
the Registrar or Acting Registrar confer 
with die parties hereto and/or their 
Counsel, Solicitors, agents, officers 
and/or employees as he requires and 
make such enquiries and carry out such 
investigations as he requires. 

(ii) That the Registrar or Acting Registrar 
then report to me as to what constitutes 
a full and complete list of persons 
eligible to nominate for office at the said 
election or to vote in the said election, 
such eligibility being determined as at 
the 31st day of March 1993. 

(iii) That the Registrar or Acting Registrar 
set out in such list the name and postal 
address of each such person. 

(d) That the Registrar or Acting Registrar report 
in writing to me setting out a final list on or 
before the 8th day of July 1993 and provide 
to the parties at the same time copies of such 
report. 

(e) That the parties make available to the 
Registrar or Acting Registrar in the presence 
of the other parties, all lists of members, all 
purported registers of members or portions 
thereof, all records financial and otherwise 
relevant to membership as at the 31st day of 
March 1993 and all other documents which 
the Registrar or Acting Registrar may require 
to investigate this matter and report, as 
ordered, by producing the same to the 
Registrar or Acting Registrar on the 2nd day 
of July 1993 at 9.30 am and from time to time 
as he may otherwise require. 

(9) That a copy of this order be served by the 
applicant on the Electoral Commissioner and that 
his views as to the timetable be ascertained by the 
applicant forthwith. 
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(10) That the parties hereto, their Counsel, Solicitors, 
agents, officers and/or employees, do all things 
necessary to ensure that the Registrar or Acting 
Registrar is able to comply with these orders. 

(11) That this matter be relisted before me on the 9th 
day of July 1993 at 9.00 am for any necessary 
directions or final orders. 

(12) That a copy of these orders be handed to the 
Registrar or Acting Registrar by my Associate. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Merle Tavemer 

(Applicant) 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

(Respondent) 
No 861 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

2 June 1993. 
Order. 

This matter having come on for a directions hearing before 
me on the 2nd day of June 1993, and having heard Mr E L 
Fry, as agent, on behalf of the applicant and Mr R Johnston 
on behalf of the respondent, and having determined that I 
should make such an order as is necessary for the 
expeditious and just hearing and determination of the matter, 
it is this day, the 2nd day of June 1993, ordered, by consent, 
that the application herein be and is hereby adjourned for 
hearing and determination to 10.00 am on Thursday, the 
24th day of June 1993. 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 

(Applicant) 
and 

State School Teachers Union of West Australia 
(Respondent) 

No 951 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY 
31 August 1993. 

Reasons for Decision. 
THE PRESIDENT: This was an application by Mr Cecil 
O'Neill, a member of the State School Teachers Union of 
WA (Inc) (hereinafter referred to as "the SSTU"), for orders 
brought under s.66 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). 

It was not in issue that I had jurisdiction to hear the matter 
because Mr O'Neill was a member of the SSTU, and that 
the SSTU is an "organisation" as that word is defined in 
s.7 of the Act. There were other submissions made as to lack 
of jurisdiction which I will deal with hereinafter. 

The application, as it appears on the particulars of sheet 
2, as amended, reads as follows:— 

"I contend that the union has breached the following 
rules. 

Rule 2(a), rule 4(a), rule 8, rule 18, rule 21(c) and 
rule 33 (with respect to the Administrative Instructions 
on the appointment of union nominees.) 

I contend that a decision taken by a meeting of the 
S.S.T.U.W.A. Executive on May 14th, 1993, to remove 
me as a union representative/nominee to the Secondary 
Education Authority on the basis that I have been 
recently elected to the position of President of the 
Australian Teachers Union, Western Australian 
Branch, and thus a conflict of interest exists, breaches 
the above rules. 

I further contend that in removing me, or seeking to 
remove me from a position to which I was elected by 
an S.S.T.U.W.A. Executive as a union nominee and 
then appointed to the Secondary Education Authority 
for a three year term by the Hon. Minister for 
Education, without informing me of their intention to 
do this, or affording me the opportunity to submit a 
case on my own behalf, the S.S.T.U.W.A. Executive 
has taken an action which has resulted in a denial of 
natural justice in the original resolution, and that this 
has not been expunged by any subsequent action by the 
Executive. 

I further contend that the purported reason for the 
Executive action, the existance (sic) of a conflict of 
interest was a sham, and not the true reason behind the 
resolutions passed, and that the true reasons were 
motivated by ill feeling caused by my election to the 
position of Australian Tfeachers Union Branch Presi- 
dent and to public comments attributed to me." 

The respondent organisation filed an answer and counter 
proposal, which, formal parts omitted, reads as follows:— 

"The Applicant asserts that Rules 2a, 4(a), 8, 21(c) 
and 33 have been breached. 

The respondent, in reply, submits: 
1. That the decision relevant to the application 

(951 of 1993): 
i) were taken by a properly constituted and 

properly conducted meeting of the re- 
spondent Union's Management Com- 
mittee. 

ii) were taken in accordance with the Rules 
of the respondent Union in that the 
Management Committee of the SSTU 
has the authority to so take such 
decisions. 

2. That Rules 2(a), 4(a), 8, 21(c) and 33 of the 
respondent Union have not been breached in 
any of the decisions taken by the Manage- 
ment Committee as these decisions apply to 
application 951 of 1993." 

The applicant sought orders that I declare invalid 
decisions of the SSTU Executive of 14 May 1993 and 11 
June 1993. 

Background. 
Mr Cecil O'Neill is a teacher and a member of the 

respondent organisation. The respondent organisation was, 
at all material times, an organisation as that is defined in s.7 
of the Act. 

Hie orders sought were orders which related to the rules 
of the respondent organisation. It was therefore clear that I 
had jurisdiction. 

As will be well known, broadly speaking, the respondent 
is an organisation which covers State school teachers. Mr 
Edward Harken is the President. The SSTU's business is 
conducted by an Executive, subject to direction by the 
Supreme Governing Body, the Conference of the SSTU 
which occurs annually. 
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The SSTU is a State registered organisation. There is a 
Federally registered organisation called the Australian 
Teachers Union (hereinafter referred to as "the ATU"), and 
that organisation has a State branch which is called the ATU 
WA Branch. 

On 5 April 1993, the applicant was elected as President 
of the ATU WA Branch. He had in 1992, after a postal ballot 
amongst members of the then Executive of the SSTU, been 
nominated to the Minister for appointment as a member of 
the Secondary Education Authority (hereinafter referred to 
as "the SEA"), which exists by virtue of the Secondary 
Education Authority Act 1984 (as amended). He was 
appointed until 31 December 1994. The Schedule to the Act 
provides that a person who is nominated by any body may 
be removed from office upon the request of the nominating 
body. He remains in that position. 

In the elections for office in the ATU WA Branch, Mr 
Harken, the President of the SSTU, and other persons 
formed a ticket endorsed by the SSTU, but Mr O'Neill (who 
was not on that ticket) was successful in being elected to the 
office of President. Mr Harken was a candidate for the 
position of President, Executive Member and Federal 
Executive Member in that election. 

In addition, Mr O'Neill was elected to the Federal 
Executive of the ATU. 

It was alleged that Mr O'Neill had criticised the SSTU, 
which was conducting an industrial campaign, in articles 
published in the Press which were tendered in evidence. 

On 14 May 1993, upon a motion moved by the President, 
Mr Harken, and without notice to Mr O'Neill, and without 
affording him the opportunity to be heard, the Executive of 
the SSTU resolved to accept a report from Mr Harken and 
that the recommendations contained in it be endorsed. These 
were:— 

* 'The recommendation read: 
1. That S.S.T.U. member Geoff Davis be 

invited to represent the S.S.T.U. as a replace- 
ment for Bob O'Neill on the S.E.A. and that 
the S.E.A. be so advised. 

2. (1) That Bob O'Neill be advised that the 
S.S.T.U. Executive acknowledges the 
conflict of interest that exists between 
his position as President of the A.T.U. 
(W.A. Branch) and him being expected 
to continue to represent the S.S.T.U. on 
the S.E.A. 

(11) That Bob O'Neill be thanked for his 
representation of the S.S.T.U. on the 
S.E.A. and that the S.S.T.U. Executive 
would consider any expression of inter- 
est from him at some future time when 
the conflict of interest is resolved. 

Recommendations relevant to E.361 S.E.A. Presi- 
dent's Portfolio Report: 

1. That the report be received. 
2. That the recommendations contained within 

be endorsed. 
Harken/Pheasant 

CARRIED" 
Mr Lindberg, the Vice-President, contacted Mr O'Neill 

and told him about the motion, although he had not been 
present at the meeting when the motion was dealt with. Mr 
O'Neill contacted the Senior Vice-President in writing 
expressing concern at the motion passed at the May meeting. 
Mr O'Neill pointed out that he had been given no warning 
and no opportunity to present his case. He also pointed out 
that under rule 4(a) he was entitled to all rights, privileges 
and benefits of frill membership (see exhibit 3 CO-9). 

The SSTU Emergency Committee, of which Mr Harken 
was a member, considered this and resolved that the decision 
on Mr O'Neill's removal not be "actioned" pending a 
further report to the Executive (see exhibit 3 CO-9). This 
report was to include the outcome of discussions between 
Mr Harken and Mr O'Neill. 

Mr Harken and Mr O'Neill discussed the matter on the 
telephone. Mr Harken made it clear that the problem was 
public criticism of the SSTU by Mr O'Neill. Mr Harken said 
that he would report to the Executive. Mr O'Neill asked to 
present a report. Mr Harken told Mr O'Neill that he could 
write to him (Mr Harken), and his report would be included 
in Mr Harken's report. Mr O'Neill sent a report to most of 
the Executive members (to at least some one or two days 
before 10 June 1993) and to Mr Harken by certified mail on 
10 June 1993. 

At the meeting on 11 June 1993, Mr Harken said that the 
report might be in his in-tray, but he did not have it with him. 
He asked members if they wanted to read the report. It was 
certainly received in the office of the SSTU on 10 June 1993. 
That report is exhibit 13. The most significant part of the 
report reads:— 

"I would hope that a democratic executive would 
not attempt to censure my right to free speech by 
linking exercise of it in any way to my holding a 
position on the S.E.A. or to any other right, privilege 
or benefit which I have as a full member of the 
S.S.T.U.W.A. 

I would contend that I have performed my duties 
diligently as an S.E.A. member, attending pre meetings 
held at the Union prior to S.E.A. meetings and 
vigorously pushing Union Policy/Position at every 
opportunity. 

Motions which I have personally put and argued and 
which have been passed include those which have the 
S.E.A. totally oppose the release of T.E.E. statistics for 
comparing performance amongst schools (a likely 
happening under current Freedom of Information 
Legislation) and a motion to have the S.E.A. put its role 
in lower Secondary Education "on the agenda." As 
well as these and many other motions supporting 
S.S.T.U. policy which I have put, initiative on my part 
resulted in the S.S.T.U. writing a position paper on the 
Mayer Report, when submissions were called for from 
the S.E.A. and other bodies. This was presented to the 
S.E.A. by me along with the Director's Report and 
submitted to be part of the S.E.A. response. 

I include extracts from various S.E.A. minutes as 
appendix (7), (8) and (9). 

In conclusion i (sic) would say that I believe that 
there is no conflict of interest in my holding a position 
on the S.E.A. (I am an S.S.T.U. member) and I would 
hope that any perceived fault in my having spoken 
publicly on matters or having won an election would 
not be held against me in this regard. 

In line with previous calls for S.S.T.U. problems to 
be resolved "In House", I have taken the action 
outlined in the first part of this letter, and I await an 
executive decision on the matter." 

They said "No", and the resolution of 21 May 1993 was 
confirmed. 

At the meeting a report (exhibit 3 CO-9) was presented 
by Mr Harken. That report is dated 8 June 1993 and reads 
as follows:— 

"The previous Executive Committee Meeting re- 
solved in the following way: 

Recommendation: 

1. That SSTU member Geoff Davis be invited 
to represent the SSTU as a replacement for 
Bob O'Neill on the SEA and that the SEA be 
so advised. 

2. i) That Bob O'Neill be advised that the 
SSTU Executive acknowledges the con- 
flict of interest that exists between his 
position as President of the ATU (WA 
Branch) and him being expected to 
continue to represent the SSTU on the 
SEA. 
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ii) That Bob O'Neill be thanked for his 
representation of the SSTU on the SEA 
and that the SSTU Executive would 
consider any expression of interest from 
him at some future time when the 
conflict of interest is resolved. 

Recommendations relevant to E.361 SEA Presi- 
dent's Portfolio Report. 

1. That the report be received. 
2. That the recommendations contained within 

the report be endorsed. 
Harken/Pheasant 

CARRIED 
Amendment: 

That Bob O'Neill be asked to provide a 
report to Executive on Executive concerns 
that there may be a conflict of interest 
between his position as President of the ATU 
(WA Branch) and he being expected to 
continue to represent the SSTU on the SEA. 

Lapsed for want of a seconder. 
A subsequent report to the Emergency 

Committee (attachment 1) resulted in EM.54. 
I rang Bob O'Neill to arrange a time to 

discuss matters with him. The discussion 
proceeded on the 'phone at his request 

Bob O'Neill also sought an opportunity to 
represent his view to the Executive. I advised 
him that if he sent me a discussion document 
I would include it as part of this report. To 
this time I have not received anything from 
Bob O'Neill. 

The discussion between myself and Bob 
O'Neill took 10-15 minutes with Bob 
O'Neill repeating the views set out in his 
handwritten notes to the Senior Vice Presi- 
dent. I chose not to argue many of the issues 
repeated by Mr O'Neill pointing out that his 
own public (and reported) comments about 
the SSTU since his election as President of 
the WA Branch of the ATU showed clearly 
that he has a conflict of interest and that the 
SSTU Executive Committee decision re- 
flected the exercise of its prerogative to place 
whomsoever it chose to represent it on 
statutory authorities and working parties. 
That same Executive Committee had not 
moved to 'shift' Bob O'Neill previously and 
had only done so once public comment by Mr 
O'Neill himself made it necessary. 

Mr O'Neill agreed that he had made such 
public comments. 

Mr O'Neill argued that the SSTU was in 
breach of Rule 4(a): 

"Full Members shall be entitled to all 
rights, privileges and benefits of membership 
of this Union." 

He argued that his SEA position was 
the result of an election and that he was 
being denied his rights under Rule 4(a). 

He argued victimisation and pettiness. 

Since that discussion Mr O'Neill—as President 
of the WA Branch of the ATU has again publicly 
criticised the SSTU (attachment 2). The ATU 
Federal Office has undertaken to deal with it 
because Mr O'Neill may well have thereby 
breached agreements he has with the ATU Federal 
Executive. 

The comments by Mr O'Neill have been used 
by the Minister to undermine the June 17 action 
(Minister's Press release; Ed. Circular; Sunday 
Times article 6.6.93). 

Recommendation: 
1. That the report be received. 
2. That the report be noted. 
3. That advice to implement the previous 

Executive Committee decisions set out 
in the report be sent." 

The resolutions passed on 21 May 1993 were 
confirmed. 

The initial proposal arose from concern at these criticisms 
which were discussed by Mr Harken, the Senior Vice- 
President, the General Secretary, and one or other organ- 
isers. 

Whilst Mr Lindberg gave evidence that it was his feeling 
that the Executive was trying to get rid of Mr O'Neill, Mr 
Harken denied that this action was taken because Mr O'Neill 
had defeated him the ATU elections. He did admit that Mr 
O'Neill's actions had annoyed him. Certainly he criticised 
him for his criticisms of the SSTU. Mr O'Neill had criticised 
the SSTU as he was reported in The West Australian of 29 
May 1993 for "letting devolution discussions go too far" 
(see exhibit 7). 

In the Education Circular of May 1993 (exhibit 5), 
devolution was mentioned. 

In a Press Release (exhibit 6) of 1 June 1993, the Minister 
criticised the SSTU's decision to strike on 17 June 1993. A 
similar criticism appeared in the Sunday Times of 6 June 
1993 (exhibit 4). It was said that the Minister's criticisms 
were connected in some way to Mr O'Neill's. 

The main criticism was that Mr O'Neill, as a member of 
the SSTU and its nominee to the SEA, was ' 'kicking the 
wrong way". He was, it was said, criticising the SSTU 
during an "industrial campaign". 

This was not the case with other persons who held dual 
office. 

Even Mr Lindberg was critical of Mr O'Neill's approach, 
but was of opinion that Mr O'Neill should have been 
brought before Executive and asked for an explanation, 
rather than dealt with in the manner in which he was dealt 
with, as I understand Mr Lindberg's evidence. 

In or about February 1993, expressions of interest were 
called for the positions of union representatives and deputy 
representatives on the SEA. There was no election. 

Mr Russell King, a member of the Executive and a 
member of the ATO, WA Branch and the SEA, gave 
evidence that he was asked to nominate for the position and 
was not elected. 

"Appointment" of union nominees to outside bodies is 
required both by Administrative Instruction and by SSTU 
policy laid down by Conference to be by ballot of Executive 
members and by the exhaustive preferential system (see 
exhibit 14 and see the existing Administrative Instruction of 
the Executive (exhibit 12)). It was Mr Harken's contention 
that a different custom and practice obtained in relation to 
nominees to the SEA. 

SSTU Policy 1992 (exhibit 14) provides for the manner 
in which "Executive elections and preferential ballots" are 
to be carried out. Paragraph 12.1 reads as follows:— 

"Executive elections and preferential voting—The 
system of counting votes for elections conducted by the 
Executive shall be the exhaustive preferential system 
with the substitution of election by lot for random 
number elimination where a tie occurs during distribu- 
tion of preferences (the name withdrawn shall be the 
person so eliminated) and if a tie occurs in the final 
count for the last position to be filled, then the matter 
shall be referred to the Executive." 

The Administration Instruction (exhibit 12) reads as 
follows:— 

"Appointment of Union Nominees 
1. Appointment of Union Nominees 

(Where no specific method applies) 
(i) The process of determining a Union nominee 

be by a ballot of Executive Members. 



(ii) Whether the ballot includes all Executive 
Members or only those Executive Members 
present to vote be left to the discretion of the 
Executive whenever a ballot is necessary, 
providing that there has been notification of 
the ballot on the Executive Agenda. 

(iii) The Emergency Committee be responsible 
for appointing any interim nominee(s) when- 
ever time does not permit an Executive 
ballot, but that a permanent appointment be 
made by Executive ballot at the earliest 
opportunity. 

(iv) That the Executive ensure, as far as practica- 
ble, equal numbers of men and women when 
nominating committee members and/or en- 
dorsing delegates. 

2. Composition of the Promotions & Review Advi- 
sory Board 

(i) For 1987 and beyond: 
In December and February editions of The 
Western Tfeacher, nomination be called from 
the membership for members prepared to 
serve on the Promotion & Review Advisory 
Board. 

(ii) At the March Executive meeting of each 
year, Executive decide which of the nomina- 
tions should go forward as the Union's 
"floating" members on the promotions & 
Review Advisory Board." 

Mr King, a witoess called by Mr O'Neill, could see 
nothing untoward in the actions of the Executive. 

Mr O'Neill did not deny that he criticised the SSTU, and 
there is no doubt that he did so contemporaneously with a 
campaign by the SSTU concerning issues which were of 
concern to the SSTU, of which Mr O'Neill was a member. 
These included the issue of devolution. This was perceived 
as damaging to the SSTU, one of whose objects is to watch 
over and protect the interests of its members (see rule 2(a)). 

It was Mr O'Neill's submission that the action against 
him represented a decision contrary to this object of the 
SSTU. If it were it would be void. 

The SSTU's case was that it was protecting the interests 
of its members by "removing" as a delegate to the SEA, 
a member who was damaging it. If its actions were merely 
taken to stifle criticism, then that may well be a matter of 
proper complaint. 

What occurred here was that the applicant, as an officer 
of the WA Branch of the Federal organisation, criticised the 
SSTU which was dealing with industrial issues involving 
the State Minister and the State Government. His acts were 
regarded as detrimental and the Executive did not seek to 
discipline him, insofar as it has power to do so. It sought to 
remove him as the SSTU nominee. It did so without giving 
him notice of its intention so to do and without hearing his 
side of the matter at first, but an opportunity was later 
afforded for that to occur. It did so because it could not, in 
its view, permit a person, who was its nominee on the SEA, 
undermining its campaign. It was denied by Mr Harken in 
evidence that the reason was resentment at Mr O'Neill's 
victory over Mr Harken in the ATU Branch elections, or 
because there was a conflict in duty between his duty as a 
nominee from the SSTU to the SEA. Those are the facts, as 
I find them. The onus lay on the applicant to establish, on 
the balance of probabilities, those facts on which he relied 
to seek relief. 

I have observed the witnesses of whom Mr O'Neill was 
not one, although he filed the affidavit (exhibit 3). 

No evidence was adduced, except by tender of documents, 
for the respondent. 

Rules. 
Sub-rule (a) of rale 2. Objects provides as follows:— 

"The objects of this Union shall be: 
(a) To watch over and protect the interests of its 

members." 

Sub-rule (a) of rule 4. Entitlements provides as follows:— 
"(a) FULL MEMBERS shall be entitled to 

all rights, privileges and benefits of 
membership of this Union." 

Rule 8. Misconduct provides as follows:— 
"(a) Any member of the Union who in the opinion of 

the Executive is guilty of unprofessional conduct 
or of conduct derogatory to the honour of the 
Union may be fined, suspended, expelled or 
otherwise dealt with as Executive deems fit. Such 
decision shall be final subject to appeal to 
Conference. Any member of the Union who 
disobeys a directive of Conference or Executive 
is guilty of misconduct. 

(b) Pending such appeal to Conference, any member 
found guilty of misconduct and expelled from the 
Union shall be entitled to nominate for any elected 
position within the Union for which elections will 
be held at the said Conference. Should the appeal 
to Conference be successful, the member shall be 
entitled to participate in such elections. Should the 
appeal to Conference be unsuccessful, then the 
member's name shall be removed from any ballot 
paper issued at that Conference. 

(c) An appeal to Conference as provided in sub-rale 
(a) above shall be conducted as follows: 

(i) A representative appointed by the Executive 
shall give reasons to Conference for the 
Executive decision to expel a member. 

(ii) The representative is to read the letter 
conveying the Executive decision of the 
explusion to Conference. 

(iii) The appellant may respond. 
(iv) Voting on the issue to take place immediately 

following the completion of the requirements 
of (i), (ii), and (iii) of this sub-rule." 

Rule 18. Powers of Executive provides as follows:— 

"(a) Subject to sub-rale (b) of this Rule the Executive 
shall control the affairs of the Union in accordance 
with this Constitution. 

(b) (i) Executive shall abide by and conform to all 
decisions and directions of Conference. 

(ii) That should any circumstances arise in the 
post-Conference period which, in the opinion 
of Executive, may have resulted in a Confer- 
ence Decision other than that arrived at, a 
Referendum of the full Union membership 
must be held before the original Conference 
Decision can be varied. 

(c) DEVOLUTION. Should the Executive declare 
that a matter should be referred to the membership 
through devolution, it shaU be done in the manner 
provided herein: 

(d) Between meetings of the Conference, the manage- 
ment of the Union shall be vested in the Executive 
which shall have all the powers necessary to 
administer the Union including the authority to 
transfer funds from one Union account to another. 
No power to impose a levy, or determine entrance 
fees and subscriptions [excepting as provided in 
rale 5 (iv)], or expressly reserved for itself by 
Conference, shall be exercised by the Executive." 

Sub-rule (c) of rale 21. Duties of President, Senior 
Vice-President and Vice-President provides as follows:— 

"(C) VICE-PRESIDENT 

(i) In the absence of the Senior Vice-President, 
his/her duties shall be performed by the 
Vice-President." 

12960—3 
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Rule 33. Domestic Rules provides as follows:— 
"(a) Except as otherwise provided in this Constitution, 

the Executive shall have power to make, alter or 
repeal Domestic Rules for the management of 
Union affairs provided that notice of die motion 
to make, alter or repeal Domestic Rules is 
included in the Agenda for the meeting of the 
Executive at which the motion is proposed. 

(b) Domestic Rules shall be made, altered or repealed 
to conform with any motion passed at Conference 
by a simple majority of delegates present and 
voting at a properly constituted meeting or session 
of Conference, provided such motion was printed 
on the business paper, except that a two-thirds 
majority is necessary when so stipulated in this 
Constitution. 

(c) When Domestic Rules are made, altered or 
repealed by Executive without instruction from 
Conference, such Domestic Rules, alterations to 
or annulments of shall be published in the first 
available W.A. Teachers' Journal or The Western 
Teacher." 

Conclusions. 

Jurisdiction. 
Mr Harken submitted that I had no jurisdiction to hear this 

matter because it related to the rules. This was because the 
application did not relate to the rules of the SSTU, their 
observance or non-observance or the manner of their 
observance, either generally or in the particular case. This 
was because orders were sought in relation to an office, not 
an office in the relevant organisation, the SSTU (as was the 
situation in Davis v. Returning officer, SSTU 69 WAIG 
1384). This application does not contain facts which are at 
all similar in a material sense to those in Davis v. Returning 
Officer, SSTU {op cit). Davis v. Returning Officer, SSTU 
is not authority for the proposition that the President has no 
jurisdiction. The Executive is clearly bound by union policy 
as decided by Conference (see rule 18(b)(i)). 

These are orders sought relating to a decision of 
Executive to request that the SSTU nominee's appointment 
to the SEA be terminated in effect. The decision is one (all 
other things being equal) purported to be made by the 
Executive exercising power under the rules, and the orders 
sought plainly relate to the rules, their observance or 
non-observance or the manner of their observance, either 
generally or in the particular case. 

The Executive, it was submitted, was required to not only 
control the organisation's affairs in accordance with the 
rules, but also in accordance with the law and natural justice 
(as well as by the domestic decisions of the SSTU) (see rules 
18(a) and (b) respectively). 

In particular, it was submitted that, in appointing a 
replacement, the SSTU was bound by the Administrative 
Instructions and by union policy as decided by Conference. 

In introducing the resolutions, too, the President was in 
breach of the rules, in particular rule 21. 

It is quite plain that the law requires organisations to act 
with natural justice. That is well established. Natural justice 
requires that a member of an organisation facing disciplinary 
action must be given a fair hearing, and that the hearing must 
be accorded by an unbiased tribunal (see AWU and Others 
v. Bowen and Others (No 2) (1948) 77 CLR 601). 

There is no attempt in the rules of the SSTU to exclude 
the operation of the rules of natural justice. What those rules 
should be is not, however, easy to state with precision in 
these cases (see R v. Commonwealth Conciliation and 
Arbitration Commission and Others; ex parte The Angliss 
Group (1969) 122 CLR 546 approving Russell v. Duke of 
Norfolk and Others [1949] 1 All ER 109 at 118). 

Hence, to impose the "penalty" which was imposed was 
contrary to the rules. That could only be done under rule 8 
and not by the Executive. 

Further, it was submitted that the SSTU had a responsibil- 
ity to observe rule 2(a) applying to Mr O'Neill's behaviour 
in publicly criticising the SSTU. Hence, the Executive was 
looking after its members in removing a source of public 
contradiction. 

Mr O'Neill submitted to me that he had a right to serve 
as an SSTU nominee, because it was a right, privilege, or 
benefit of his union membership. Hence, the decision to 
remove him as the SEA nominee and the decision as to his 
future eligibility contravenes his rights under rule 4(a). 

As to rule 4(a), it was submitted by Mr Harken that Mr 
O'Neill had not been denied any rights and privileges of 
membership. Indeed, the Executive had no criticism of his 
work on the SEA. The issue was the conflict experienced 
by the Executive when one of its nominated representatives 
criticised it during an industrial campaign. 

Mr O'Neill's submission was that at least part of the 
reasons for his removal was because of dissatisfaction with 
public comments attributed to him. His submission further 
was that it was a disguised penalty levied against him by the 
SSTU for those reasons. 

As to rule 8, it was submitted that there was no process 
undertaken to find the applicant guilty of misconduct. No 
such process was put in train or sought to be put in train. 

Natural justice requires that persons who are biased for 
or against an accused member may not sit to hear charges 
against him. Where it is alleged that there is bias, the 
allegation is to be tested by deciding whether there was an 
invincible bias ((ie) a bias that is incapable of being 
remedied by reason or argument during the period up to the 
making of the tribunal's decision) (see AWU and Others v. 
Bowen and Others (No 2) (op cit), Cleworth v. Barrow and 
Others (1978) 20 ALR 359, and, in particular, Cains v. 
Jenkins and Others [1979] 42 FLR 188 at 195). 

Personal animosity is sufficient to warrant interference by 
a court (see Thompson and Others v. Ecob (1990) AILR 114 
(Federal Court) per O'Loughlin J). 

The submission was that the decisions complained about 
were not made in accordance with the SSTU rules, and, in 
addition, were made in breach of natural justice. 

This was because:— 
(1) The applicant was not informed that the matter 

was before the Executive, nor was he given the 
opportunity to present a defence to the contention 
that a conflict of interest between two positions 
which he held was alleged. 

(2) The President who introduced the two motions 
was a defeated candidate in the election in which 
the applicant won the position allegedly causing 
the "conflict of interest". 

The SSTU Executive had endorsed Mr Harken's team in 
that election. 

Mr Harken's submission was that there was a custom and 
practice since 1985 that SEA nominees not be elected 
because the SEA was a unique authority covering the 
secondary teacher members of the SSTU and secondary 
teachers. It sets policy and sets the accreditation and 
certification process. The acquisition of a pool of names 
confirmed as a process by Executive and resulting in Mr 
King's selection confirmed this process, so the submission 
went. 

It was submitted by Mr Harken that there was no 
impropriety in the process at the meeting of 21 May 1993. 
The situation was that "one of its appointed Committee 
members" was acting contrary to the SSTU's interests in 
criticising it. The submission was that Mr O'Neill was given 
every opportunity to put his case. He was later given an 
opportunity to put his case which had been denied him at 
the 21 May 1993 Executive meeting. There was ample time, 
three weeks, for him to put his case after that. 

It was submitted that the Executive was not after Mr 
O'Neill, because if that were so nothing was done to advance 
this aim until June 1993, when the Executive took office in 
October 1992. 
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The submission was, too, that Mr O'Neill was removed 
simply because the SSTU Executive could not sustain the 
position where one of its nominees was publicly criticising 
it, and that this represented a significant lack of credibility 
for them in the midst of an industrial campaign. That he had 
so criticised the Executive was not denied by Mr O'Neill. 

Mr Harken submitted, too, that Mr O'Neill was mischie- 
vous in not providing the SSTU with a copy of his report 
until it was too late to include it in the Executive Agenda, 
when he could have provided the copy earlier in the week. 

Mr O'Neill, it was submitted, was not denied natural 
justice. The issue was not whether the applicant had a 
conflict of interest, but rather the question of his criticising 
the SSTU as he did. 

As to rule 33, this is a rule as to how one changes domestic 
rules, and, in any event, the Executive followed custom and 
practice, Mr Harken submitted. 

The SSTU is required to act in the interests of its members 
and to effect the objects contained in the rules and in this 
case rule 2(a) in particular. It said that it was doing so in this 
case because the applicant, its nominee on an important 
authority, was publicly criticising it and doing it harm, or 
at least there was a risk that he was doing it harm, in the 
course of its campaign. I have found that in fact that was the 
case. 

All the witnesses agreed that it was the case. Even Mr 
Lindberg, who was sympathetic to Mr O'Neill, was of 
opinion that the matter of Mr O'Neill's criticisms warranted 
an explanation from the applicant. 

I cannot say, in the circumstances, that in dealing with the 
interests of the members who were conducting a campaign, 
Mr O'Neill's interests might not have become secondary to 
that of the membership as a whole. There is no doubt that 
there was a conflict, not so much of interest as of duty, which 
affected Mr O'Neill. 

As a nominee, however, of the Executive to the SEA, he 
did surely have an implied duty not to act contrary to the 
interests of the SSTU. That should not be read as saying that 
a member cannot publicly criticise his or her organisation. 
To espouse this would stifle free speech. As the President 
of the ATU, WA Branch, he had a clear duty to do whatever 
the interests, the rules, and the decisions of that Branch and 
his duty as President required him to do. If those duties 
required him to act to the detriment of the SSTU, then he 
should not be seen to represent it in an "official" capacity 
on a statutory authority where he would be bound as its 
nominee to put its case and carry out its policy. There was 
no criticism of his role as nominee or his work in that 
capacity. 

Other SSTU Executive members are members of the ATU 
Branch Executive. They did not criticise the SSTU to its 
detriment, or potential detriment, but there is no suggestion 
that, as a matter of duty, they were required to. I am not of 
opinion that the organisation acted contrary to rule 2(a), 
through its Executive, because it was acting in the interests 
of its membership as a whole. 

As to rule 4, it is not a necessary right, privilege, or benefit 
of a member that he/she be irrevocably nominated to the 
SEA. There is nothing in the rules to prevent the nomination 
being terminated, (provided that such an act is not done 
contrary to or ultra vires the rules or without bona fides), and 
every reason why the SSTU should have power to terminate 
the nomination, provided that it is done validly under the 
rules. I do not think that the organisation acted beyond 
power. 

It is submitted, too, that the resolution was not passed 
bona fide. In other words, it set out to remove the applicant 
because he was President of the ATU, and because he had 
defeated Mr Harken and members of the Executive who 
stood as a team approved by the Executive at the ATU 
election. There is no evidence of that, and I cannot infer it 
from these facts. Mr Harken was annoyed with Mr O'Neill, 
and quite plainly because of his criticisms. 

Next, it was submitted that this was a disguised attempt 
to discipline Mr O'Neill for misconduct without the SSTU 
going through the proper procedures and being restricted to 
the narrow grounds set out in the rules. Misconduct is a very 
limited concept with narrow procedures and is referred to 
in rule 8. This was denied. The effect was that the applicant 
was punished. However, the right to select its nominee or 
revoke the appointment of a nominee should not be linked 
inexorably to misconduct What would occur with a 
nominee, for example, who consistently voted at the SEA 
contrary to SSTU policy? It would be absurd to say that that 
nominee's nomination should not be revoked or could not 
be. 

I am of opinion, however, that such a proceeding as this, 
which in effect terminates the "office" of a person, cannot 
occur validly if natural justice, or, more appropriately, 
procedural fairness is denied. It is a serious matter affecting 
the nominee as a member. 

In this case, there was overt procedural unfairness which 
was remedied by the Emergency Committee. Most members 
had the advantage of reading his "report". A fair and 
adequate opportunity was afforded by Mr O'Neill to put his 
case. He was not denied procedural fairness or natural 
justice, and it should be applied in the manner described by 
me above. 

In that the Emergency Committee reconsidered the 
matter, in that Mr Harken and Mr O'Neill discussed the 
matter, in that Mr Lindberg raised the matter with the 
Emergency Committee, in that the Emergency Committee 
unanimously recommended that the SSTU reconsider its 
decision, and in that Mr O'Neill's side of the case was put 
to most members of the Executive in his report and Mr 
Harken's when it reconvened, I cannot say that there was 
not, in the end, sufficient procedural fairness. (Mr O'Neill 
did not seek to be heard in person, nor did he claim that he 
should have been so heard). 

There was an allegation of bias made by Mr O'Neill. This 
was based on the contest for ATU election between Mr 
Harken and a team approved by the Executive, and Mr 
O'Neill and others. 

There was no evidence on which I can say that this 
constituted a ground for bias. There was some animosity 
between Mr Harken and Mr O'Neill which I discerned from 
Mr Harken's evidence, but in the light of what occurred, I 
cannot say that it was all pervading or "invincible'' in terms 
of Cains v. Jenkins and Others (op cit) or Joyce and Others 
v. Christofferson and Others (1990) AILR 404. 

The application, as particularised, is not made out. Of 
course, matters under s.66 of the Act are matters which have 
to be considered, having regard to s.26 of the Act. In this 
context, I refer particularly to s.26(l)(a) and s.26(l)(c), and 
where relevant s.26(l)(d). Insofar as all of those require- 
ments are concerned, a decision to dismiss the application 
is what the equity, good conscience and substantial merits 
of the case require, for the reasons which I have set out 
above, except insofar as the question of the selection of any 
replacement is concerned. I now consider that latter 
question. 

As to rule 33, that gives the power to the Executive to 
make, alter or repeal domestic rules for the management of 
union affairs. 

The Administrative Instruction (exhibit 12) provides for 
elections by ballot. However, as the exhibit shows, this is 
to occur "where no specific method applies". In this case, 
it was Mr Harken's evidence that since 1985 a relatively 
informal selection was conducted by the Executive, except 
when Mr O'Neill was "selected" which was done by ballot. 
It would seem that in adopting that process that might now 
be said to be the method applicable, and an election of the 
nominee to the SEA is the proper method of election. I will 
declare accordingly and issue a Minutes of Proposed Order 
so declaring and otherwise dismissing the application. 



For all those reasons, the application is not made out and 
will be dismissed. 

Order accordingly 
Appearances: Mr C R O'Neill on his own behalf as 

applicant. 
Mr E I Harken on behalf of the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 
(Applicant) 

and 
State School Teachers Union of West Australia 

(Respondent) 
No. 951 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY 

31 August 1993. 

Order. 
This matter having come on for hearing before me on the 
14th day of July 1993, and having heard Mr C R O'Neill 
on his own behalf as applicant and Mr E J Harken on behalf 
of the respondent, and having reserved my decision on the 
matter, and reasons for decision being delivered on the 31st 
day of August 1993, it is this day, the 31st day of August 
1993, ordered and declared as follows:— 

(1) That the State School Teachers Union of WA (lire) 
("the SSTU") conduct forthwith a ballot to fill 
the position of SSTU Nominee to the Secondary 
Education Authority in accordance with the 
"Union Administrative Instructions" relating to 
"Appointment of Union Nominees", paragraph 1, 
(being the first paragraph of exhibit 12 herein). 

(2) That any other act purporting to fill such position 
and any purported filling of such position be and 
is hereby declared null and void. 

(3) That application No 951 of 1993 be and is hereby 
otherwise dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
Editor's Note: Procedural and previous consent order 

follow 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 

(Applicant) 
and 

State School Tbachers Union of West Australia 
(Respondent) 

No 951 of 1993. 
BEFORE HIS HONOUR THE PRESIDENT 

PJ. SHARKEY 
30 June 1993. 

Order. 
This matter having come on for a directions and interim 
orders hearing before me on the 30th day of June 1993, and 
having heard Mr C R O'Neill on his own behalf as applicant 
and Mr E J Harken on behalf of the respondent, it is this day, 
the 30th day of June 1993, ordered, by consent:— 

(1) That the abovenamed respondent organisation be 
and is hereby ordered to take no action to 
implement resolutions passed by its Executive on 

the 14th day of May 1993 and the 8th day of June 
1993 whereby it was resolved to remove the 
abovenamed applicant from his position on the 
Second Education Authority. 

(2) That the said respondent organisation immedi- 
ately inform in writing persons whom it has 
informed of such resolutions of these orders and 
further request all or any of them to take no action 
which they might have been requested to take in 
relation to the said resolutions. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 
(Applicant) 

and 
State School Tbachers Union of West Australia. 

(Respondent) 
No 951 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY 

30 June 1993. 

Order. 
This matter having come on for a directions and interim 
orders hearing before me on the 30th day of June 1993, and 
having heard MrCR O'Neill on his own behalf as applicant 
and Mr E J Harken on behalf of the respondent, and having 
made such orders and given such directions as are necessary 
or expedient for the expeditious and just hearing and 
determination of this matter, it is this day, the 30th day of 
June 1993, ordered and directed as follows:— 

(1) That leave be and is hereby granted to the 
applicant to amend the application herein by 
inserting in the third line of Sheet 2 of the 
particulars of the said application after the word 
and figure "rule 8" the word and figure "rale 
18", so that the paragraph would now read as 
follows:— 

"Rule 2(a), rale 4(a), rale 8, rale 18, rale 
21(c) and rale 33 (with respect to the 
Administrative Instructions on the appoint- 
ment of union nominees)." 

(2) That the respondent organisation herein provide to 
the applicant herein, within five days of the 30th 
day of June 1993, discovery and inspection of the 
documents referred to in the first six paragraphs 
of the schedule tendered by the applicant and 
reproduced hereunder:— 
"(1) Copies of any motions which have been put 

to the Emergency Committee or Executive 
regarding my removal and replacement on 
the Secondary Education Authority. 

(2) Copies of any correspondence sent or re- 
ceived by the union, with regard to the 
matter, including specifically 

(a) Any letter, sent with the purpose of 
removing me from the Authority, or 
reply. 

(b) Any correspondence between the union 
and the person invited in Mr Harken's 
recommendations, to replace me. 

(c) Any internal notes, memos or letters 
concerning the matter. 
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(3) Copies of any diaried, dates of meetings or 
discussions involving Mr Harken or any 
other State School Tfeachers Union officer, 
which relate to the matter. 

(4) Copies of any notice sent to members calling 
for nominations for a representative to 
replace me on the Authority. 

(5) The results of any ballot conducted to replace 
me on the Authority. 

(6) A copy of the union Administrative Instruc- 
tions." 

(3) That the applicant herein provide to the respon- 
dent organisation herein discovery and inspection 
of the following documents within five days of the 
30th day of June 1993:— 

(a) Minutes of meetings of the Australian Tfeach- 
ers Union Western Australian Branch since 
the applicant's election as President of the 
Australian Tfeachers Union Western Austra- 
lian Branch. 

(b) Copies of any press statements issued by the 
applicant as President. 

(c) Any authority in writing for such press 
statements to be made. 

(4) That the applicant herein file and serve within 
seven days of the 30th day of June 1993 the 
following particulars of his application:— 

(a) Dates and results of the Australian Teachers 
Union Western Australian Branch elections 
for the years 1990, 1991 and 1992. 

(b) Particulars of the alleged breaches of the 
rules referred to in this application herein 
namely as to when and in what manner each 
such rule is alleged to have been breached. 

(5) That this matter be adjourned for hearing and 
determination to 10.00 am on Wednesday, the 
14th day of July 1993. 

(Sgd.) P.J. SHARKEY, 
[U.S.] President. 

AWARDS/AGREEMENTS— 
Application for— 

AEEFEU/SHEET AND COIL PRODUCTS 
DIVISION MYAREE PERFORMANCE RELATED 

PAYMENTS SCHEME (ENTERPRISE 
BARGAINING) AGREEMENT 

AG 30 of 1933. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

John Lysaght (Australia) Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. AG 30 of 1993. 
COMMISSIONER R.N. GEORGE. 

19 August 1993. 

Order. 

Registration of an Enterprise Bargaining 
Industrial Agreement. 
No. AG 30 of 1993. 

HAVING heard Mr M. Beros on behalf of the Applicant and 
Mr A. Gill on behalf of the Respondent and by consent the 
Commission, being satisfied that the Agreement complies 

within the terms of the General Order of the Commission 
No. 1752 of 1991 dated 31 January 1992 and pursuant to the 
powers conferred on it by the Industrial Relations Act 1979 
hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

BHP CADJEBUT ENTERPRISE BARGAINING 
AGREEMENT 1993 
No. AG 36 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BHP Minerals Limited 
and 

Australian Workers' Union, Western Australian Branch 
Industrial Union of Workers. 

No. AG 36 of 1993. 

COMMISSIONER J.F. GREGOR. 
24 August 1993. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT. 

No. AG 36 OF 1993. 
HAVING heard Mr M. Borlase on behalf of the Applicant 
and Mr S.L. Booth on behalf of the Australian Workers 
Union, West Australian Branch, Industrial Union of Work- 
ers and by consent the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under Section 41 of the Industrial 
Relations Act 1979 hereby registers an agreement titled 
BHP Cadjebut Enterprise Bargaining Agreement 1993, a 
copy of which is contained in File No. AG 36 of 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BREWING INDUSTRY AWARD 1993 
No. A 5 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Breweries and Bottleyards Employees' Industrial Union 
of Workers of Western Australia 

and 
Swan Brewery Company Ltd. 

No. A 5 of 1993. 
Brewing Industry Award 1993. 

COMMISSIONER S.A. KENNEDY. 
27 August 1993. 

Order. 
HAVING heard Mr R. Murphy on behalf of The Breweries 
and Bottleyards Employees' Industrial Union of Workers of 
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Brewery Company Ltd, now therefore I the undersigned 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, and by consent, do hereby order— 

1. That subject to 3. hereof a new award to be known 
as the 'Brewing Industry Award 1993' in the terms 
of the following Schedule shall issue with effect 
on and from the 19th day of August 1993. 

2. That the Brewing Industry Award 1993 shall 
replace the Brewing Industry and Malting Indus- 
try Award 1982 (No. A 33 of 1982) as amended 
and consolidated so far as that award applied to 
The Breweries and Bottleyards Employees' Indus- 
trial Union of Workers of Western Australia and 
Swan Brewery Company Ltd and its employees 
eligible to be members of The Breweries and 
Bottleyards Employees' Industrial Union of 
Workers of Western Australia. 

3. That subclause (9) of Schedule A—Wage Rates 
and Allowances of the new award shall be limited 
to a term of six months on and from the 19th day 
of August 1993 during which period the parties 
will take the steps necessary to establish base 
rate/supplementary payment scales. 

4. That The Brewing Industry and Malting Industry 
Award 1982 as amended and consolidated be and 
is superseded by the issue of the new Awards (the 
Brewing Industry Award 1993 and the Malting 
Industry Award 1993) in Matters No. A 5 and A 
6 of 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

This award shall be known as the "Brewing Industry 
Award 1993" and shall replace the Brewing Industry and 
Malting Industry Award 1982 (No. A 33 of 1982) as 
amended and consolidated so far as it applied to the brewing 
industry. 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.—Scope. 
The provisions of this award shall apply to the respon- 

dents named in Schedule B of this award and to employees 
engaged by the said respondents in the classifications 
contained in this award. 

3.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Scope 
3. Arrangement 
4. Relationship to Enterprise Agreement 
5. Area 
6. Annual Bonus 
7. Annual Leave 
8. Casual Employees 
9. Compassionate Leave 

10. Contract of Employment 
11. Contractors 
12. Definitions 
13. Disputes Settling Procedure 
14. Holidays 
15. Hours 
16. Long Service Leave 
17. Lunch Interval 
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18. Reserved 
19. Overtime 
20. Protective Clothing 
21. Record 
22. Refreshment Break 
23. Shift Work 
24. Sick Leave 
25. Consultation 
26. Facilitative Provisions 

Schedule A—Wage Rates and Allowances 
Schedule B—Parties to Award 

4.—Relationship to Enterprise Agreement. 
(1) This award shall be read in conjunction with Swan 

Brewery and Combined Unions (Enterprise Agreement) 
1992 during the term of that agreement. 

(2) Where there is any inconsistency between the terms 
of the Agreement and the Award, the terms of the 
Agreement shall prevail. 

5.—Area. 
This award shall have effect over the State of Western 

Australia. 

6.—Annual Bonus. 
The employer shall pay to each employee an annual bonus 

of 70 hours' pay in the month of December in each year or 
on the termination of employment on a pro rata basis on 
completed weeks of service. 

7.—Annual Leave. 
(1) Entitlement: 
On completion of 12 months' service an employee shall 

be entitled to 140 hours annual leave, 70 hours of which are 
to be paid at double time and 70 hours at ordinary time. 

(2) Pro rata Entitlement: 
On termination of employment or if proceeding on leave 

an employee shall be entitled to be paid as follows: 
(a) with three (3) months or more service—pro rata 

annual leave calculated in accordance with sub- 
clause (1); and 

(b) with one (1) month but less than three (3) months 
service—pro rata annual leave in accordance with 
subclause (1) at ordinary time only; and 

(c) with less than one (1) month's service—no pro 
rata annual leave. 

(3) Shift Employees Premium: 
Shift employees taking annual leave shall be entitled to 

the following shift premium payments in addition to 
payment for annual leave if they have worked at least six 
(6) months on shift work during the qualifying period. This 
qualifying period is not affected by the time the leave is 
actually taken. 

(a) When on a 3-shift roster for the majority of the 
above qualifying period 14% of base rate. 

(b) When on a 2-shift roster for the majority of the 
above qualifying period 12.5% of base rate. 

(4) Rostering of Leave: 
The employer agrees to consult with the employees and 

the Union or a Union representative to work out acceptable 
annual leave rostering. 

8.—Casual Employees 
Casual employees shall be paid by the hour at the ordinary 

rate of pay plus 15 per cent 

9.—Compassionate Leave. 
An employee shall be entitled to leave of absence of not 

more than three (3) working days in any one (1) year due 
to the death or unexpected critical illness of a member of 
the employee's immediate family (i.e. spouse, de facto 
spouse, parent, child, brother or sister) but only if and to the 
extent that this absence is necessary. 



"Year" for the purpose of this clause shall mean 1 
January to 31 December. 

10.—Contract of Employment 
(1) Notice: 
The contract of employment may be terminated:— 

(a) by either the employer or employee giving the 
following notice: 

(i) during the first month of continuous serv- 
ice—one day; 

(ii) after one (1) month's continuous service— 
one week; or 

(b) by the payment or forfeiture of wages in lieu of 
notice. 

(2) Summary Tfermination: 
The services of an employee may be summarily termi- 

nated where the employee has without reasonable excuse or 
permission of the employer been absent from duty, refused 
to obey the lawful instructions of the employer or been 
guilty of misconduct justifying dismissal. 

(3) The employer may direct an employee to carry out 
such duties as are within the employee's skill, competence 
and training. 

11.—Contractors. 
Contractors engaged to supplement brewery employees in 

the delivery of beer shall be paid at the same rate of pay, 
hours, lunch breaks and refreshment breaks as would a 
brewery employee. Otherwise any work performed by an 
employee falling within the classifications contained in 
Schedule A—Wage Rates and Allowances of this part 
(except persons employed by contractors erecting, repairing 
or making alterations to buildings or machinery or to carriers 
engaged in delivery of goods other than beer) in or about a 
Brewery or Bottling Works or in connection with the 
business of brewing or bottling beer, shall be carried out by 
bona fide Brewery employees engaged and paid direct by 
the respondent. 

12.—Definitions. 
(1) 'Casual Employee' for the purposes of this part shall 

mean any employee who is employed for less than 32 
ordinary hours 7.00 am to 5.30 pm Monday to Friday. 

(2) 'Leading Hand' is an employee who is in charge of 
and responsible for the work of others. 

(3) When relating to periods of leave and service— 
'month' shall mean calendar month and 'week' shall mean 
calendar week. 

(4) 'Day' shall mean one day of eight ordinary working 
hours. 

(5) 'Union' shall mean the Breweries and Bottleyards 
Employees' Industrial Union of Workers of Western 
Australia. 

13.—Disputes Settling Procedure. 
(1) Intent: 
The Union and the employer agree that the intent of the 

disputes settling procedure herein is: 
(a) To promote the early resolution of disputes by 

measures based on open consultation, co-opera- 
tion, disclosure of relevant information and 
discussion; 

(b) To achieve negotiated settlements. 
(2) Commitments: 

(a) The Union and the employer agree that there will 
be the earliest possible advice by one party to the 
other of any issue or problem which may give rise 
to a grievance or dispute. 

(b) The Union and the employer will endeavour to 
achieve the resolution of disputes through adher- 
ence to the Disputes Settling Procedures. 

(c) The Union and the employer accept that in order 
to allow for the intent of the Disputes Settling 
Procedure they will avoid stoppages of work, 
lockouts or any bans or limitations on the 
performance of work before the Disputes Settling 
Procedure is followed or during it when the status 
quo which existed prior to the dispute will be 
maintained. 

(d) The Union and the employer agree that no change 
in or new work practices will be implemented 
when the procedure in subclause (3) of this clause 
is in progress other than by agreement of the 
parties. 

(3) Disputes Settling Procedure: 
There will be three (3) stages which must be followed 

through unless resolution of the issue/s is achieved before 
or during one of the stages and provided that either party has 
the right at any time to raise an issue at a higher stage; 

(a) Stage 1— 
The issue/s will be raised between the employee/s 
and the immediate supervisor/s or if the employee/ 
s so desires with the union representative on site 
and discussions of the issue/s will take place 
between the immediate employer supervisors and 
the union representatives on site and/or the 
employee/s concerned. 

(b) Stage 2— 

The issue/s will be discussed by more senior 
employee management and the union representa- 
tive/s on site. 

(c) Stage 3— 

The issue/s will be discussed by union representa- 
tives as determined by the union's executive and 
employer representatives. 

(4) There must be no undue delay in invoking the Dispute 
Settling Procedure in an endeavour to settle any dispute and 
it will be done by formal notification by one party to the 
other. 

(5) There will be no undue delay in following through 
each stage of the Disputes Settling Procedure as required; 
and a total of seven (7) days from the formal notification of 
a dispute should be allowed for completion of all stages. 

(6) At the commencement of each stage of the Disputes 
Settling Procedure the issue/s and all relevant facts shall be 
clearly identified and recorded by the Union and the 
employer. 

(7) Nothing within this clause may be construed to 
prevent the employer from following any other agreed 
Disputes Settling Procedure regarding employees who are 
not eligible to belong to the Union which is party to this 
agreement 

(8) If the Disputes Settling Procedure is exhausted 
without resolution of the issue/s the parties will jointly or 
individually refer the matter to the Western Australian 
Industrial Relations Commission. 

14.—Holidays. 
(1) Entitlement: 

Employees will be entitled to the following holidays 
without deduction of pay— 

New Year's Day 
Australia Day 
Labour Day 
Good Friday 
Easter Monday 
Anzac Day 
State Foundation Day 
Sovereign's Birthday 
Christmas Day 
Boxing Day 
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(2) Holiday on Saturday or Sunday: 
Where any of the holidays in subclause (1) fall on a 

Saturday or a Sunday, the following Monday shall be 
observed in lieu thereof, provided that when Boxing Day 
falls on a Sunday or Monday, the following Thesday shall 
be observed in lieu thereof. 

(3) Payment for Work Performed: 
Where work is performed on any of the above holidays, 

payment in addition to the day's pay shall be at double time 
with a four (4) hour minimum. 

15.—Hours. 
(1) 35 Hour Week: 
The scheduling of work will be based on the concept of 

a 35 hour week and hourly rates will be calculated 
accordingly. 

(2) Ordinary Hours: 
Eight (8) hours will constitute the ordinary hours per day 

which for employees, other than shift employees, will be 
worked between 7.00am and 5.30pm. Starting and finishing 
times other than these may be agreed between the Union and 
the employer. 

(3) Days to be Worked—Principles: 
The days to be worked during the calendar year will be 

mutually agreed by the employer and the Union on or before 
30 September in the previous year. In determining the 
working days, the following principles will be observed: 

(a) Maintenance of the eight (8) ordinary hour 
working day. 

(b) Ordinary hours must not exceed 40 per week. 
(c) Fortnightly pay equalisation on the basis of 

payment of 35 ordinary hours per week (reduced 
by the hours of unpaid absences) irrespective of 
the ordinary hours worked and the accrual of the 
difference between ordinary hours scheduled for 
that week and 35, for continuous offset adjustment 
expressed in hours, or on termination by monetary 
settlement. 

(d) Maximise the number of four (4) working day 
weeks. 

(e) Maximise the number of three (3) day weekend 
breaks. 

16.—Long Service Leave. 
(1) An employee's long service leave will be in 

accordance with the Western Australian Industrial Relations 
Commission General Order for long service leave, except 
for the following conditions: 

(a) For each completed ten years' service, 455 hours 
leave. 

(b) Where at least seven (7) years' service has been 
completed and employment is terminated, pro 
rata payment shall be made for each completed 
year of service, except where an employee is made 
redundant when pro rata payment is made after 
five (5) completed years' service. 

(c) During the second and subsequent ten year periods 
of service, an employee may take pro rata long 
service leave after the seventh (7th) year, provided 
notice satisfactory to the employer is given. 

(d) Any long service leave taken will be additional to 
any public holidays or annual leave specified in 
this award occurring during the period when the 
long service leave is taken. 

17.—Lunch Interval. 
(1) A lunch interval of 30 minutes duration shall be taken 

between 12.00 noon and 1.30pm. 
(2) No lunch interval shall commence later than 1.00pm. 
(3) Workers who are required to commence duties earlier 

than 7.30am shall commence their lunch interval no later 
than 12.00 noon. 

18.—Reserved. 

19.—Overtime. 
(1) (a) All work performed outside the usual hours 

of duty Monday to Friday inclusive (includ- 
ing rostered shifts) shall be paid for at the rate 
of time and a half for the first two (2) hours 
and double time thereafter. 

(b) Work performed on a Saturday, Sunday or 
the employee's rostered day off shall be paid 
for at the rate of double time with a minimum 
of four (4) hours pay. 

(2) All employees covered by this Award if required to 
work more than one (1) hour overtime after the normal 
finishing time shall be entitled to a meal allowance of $4.20. 

Employees required to work more than two (2) hours after 
the normal finishing time shall be entitled to knock off for 
a meal break of not more than 30 minutes duration. 

(3) The employer may require any employee to work 
reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such requirements. 

20.—^Protective Clothing. 
Protective clothing footwear and/or uniforms shall be 

supplied and maintained by the employer. Conditions of 
supply and maintenance will be subject to an agreement 
between the employer and the Union. 

21.—Record. 
(1) A record shall be kept by the employer wherein shall 

be entered in respect of each employee: 
(a) Name and age. 
(b) The nature of work performed. 
(c) Starting and finishing times each day. 
(d) Total number of hours worked including overtime. 
(e) Wages paid. 
(f) Annual leave, sick leave and long service leave 

paid and accrued. 
(2) Such record shall be open to the inspection of a duly 

accredited representative of the Union during usual business 
hours. 

22.—Refreshment Break. 
With the exception of shift employees, all employees 

shall be entitled to a refreshment break of ten minutes 
duration between 9.30am and 10.30am and between 2.00pm 
and 3.10pm. 

23.—Shift Work. 
(1) The provisions of this clause apply to shift work. 
(2) A employee may be employed— 

(a) On "Regular Shift Work" that is, in regular 
rotation from week to week on two or three shifts 
spread over 16 or 24 hours respectively. 

(b) On "Casual Shift Work" that is, on one weekly 
shift only working in any department. 

(3) Hours—Shift Employees— 
(a) The ordinary hours of shift employees shall not 

exceed: 
(i) eight in one day; 

(ii) 40 in any one week. 
(b) The spread of ordinary hours for the working of 

shifts, including casual shifts, shall be: 
Day Shift : 7.00am to 4.00pm 
Afternoon Shift: 3.00pm to 12.00 midnight 
Night Shift: 11.00pm to 8.00 am 
inclusive of 30 minutes crib time which shall be 
counted as time worked. Starting and finishing 
times other than these may be agreed between the 
Union and the Company. 



(4) Shift Payments: 
Shift employees will be paid shift allowances as follows 

for all shifts the major portion of which fall on a day Monday 
to Friday inclusive: 

(a) Day Shift: 10 percent of ordinary rate of pay. 
(b) Afternoon Shift: 15 percent of ordinary rate of 

pay. 
(c) Night Shift: 17.5 percent of ordinary rate of pay. 
(d) Casual Shift: 17.5 percent of ordinary rate of pay. 
(e) Subject to the provisions of subclause (7)— 

Weekend Shift Payments, the allowances men- 
tioned in paragraphs (a) to (d) hereof shall be 
taken into consideration in calculating overtime 
rates but shall not be included for the purpose of 
calculating any other penalty rates under this 
award. 

(5) Shift Overtime: 
Shift workers for all time worked in excess of or outside 

the ordinary working hours prescribed by this Part or on a 
shift other than a rostered shift shall be paid at the rate of 
time and a half for the first two hours and double time 
thereafter except in each case when the time is worked by 
arrangement between the employees themselves for the 
purpose of effecting customary rotation of shifts. 

(6) In the case of both regular and casual shift work, the 
first shift of the week shall begin on Sunday at or after 
11.00pm. 

Duty rosters shall be posted on the last ordinary working 
day in each week and shall show the starting and finishing 
times of each employee during each week. These starting 
and finishing times shall be rigidly adhered to. 

(7) Weekend Shift Payments: 
Double time shall be paid for any shift the major portion 

of which falls on a Saturday, Sunday or the employee's 
rostered day off. Such rate shall be in substitution for and 
not cumulative upon the shift premiums prescribed in 
subclause (4) hereof. 

24.—Sick Leave. 
(1) Entitlement: 
An employee's annual entitlement to sick leave is ten (10) 

days accrued proportionately on completed months of 
service through the year. 

(2) Accumulation: 
An employee is entitled to paid sick leave from (the 

employees) accumulated entitlement in respect of any 
period of absence on account of sickness. 

(3) Proof Of Sickness: 
Provided that no employee employed under the provisions 

of this Part shall be entitled to the benefits of this clause 
unless the employee produces proof of sickness satisfactory 
to the employer. If requested, this proof may be in the form 
of a medical certificate. 

(4) Sickness On Annual Or Long Service Leave: 
If the employee suffers injury or becomes sick for a period 

of four (4) or more days during annual leave or long service 
leave, those days will be credited back to the employee as 
annual leave or long service leave to be taken at a time 
agreed between the employer and employee, but only if the 
employee provides proof of sickness, satisfactory to the 
employer. 

(5) Payment On Death Or Termination: 
(a) on the:— 

(i) death; or 
(ii) termination of an employee with two (2) or 

more years' continuous service; 
the employee, the employee's next of kin or the 
employee's estate as the case may be is entitled 
to payment for accumulated sick leave on the basis 
outlined in paragraph (b). 

(b) Accumulated sick leave shall be paid on the basis 
of a maximum of eight (8) days accumulated sick 
leave per year of service, provided that any part 
of the first eight (8) days taken as sick leave in any 
year of service shall be deducted. 

(c) An employee may elect, in lieu of the entitlement 
in paragraphs (a) and (b) above, to be paid out 
accrued sick leave on completion of each year of 
service; provided that following this pay out the 
remaining sick leave credit is not less than 160 
hours. 

25.—Consultation. 
(1) The parties commit to effective and continuing 

consultation in the workplace for the purposes of improving 
efficiency and productivity. 

(2) The means for consultation in the workplace shall be 
through a work based committee which shall meet regularly 
and shall have equal representation of employees and the 
employer. 

26.—Facilitative Provisions. 
The parties commit to continuing evaluation of this award 

with a view to increasing flexibility in the application of 
working hours, shift work and the takings of rostered days 
off and leave. 

Schedule A.—Wage Rates and Allowances. 
(1) Rates of Pay—the minimum weekly rate payable to 

employees covered by Part 1 of this award shall be as 
follows:— 

Classifications: 
(a) Transport: $ 

per week 
(i) Leading Hand Driver 466.80 

(ii) Driver of a Semi-Trailer with a 
capacity of 15-25 tonnes 460.00 

(iii) Driver of a Tandem/Semi-Trailer 
with a capacity of 9-15 tonnes 455.30 

(iv) Driver of a vehicle with a carrying 
capacity of 5-9 tonnes 447.50 

(v) Driver of a vehicle other than cars 
with a carrying capacity up to 5 
tonnes 438.60 

(vi) Car Driver other than Executive 
Driver 430.50 

(vii) Executive Driver 436.70 
(viii) Leading Hand Fork Lift Driver 450.90 

(ix) Fork Lift Driver 431.60 
(x) Front End Loader Driver 431.60 

(xi) Tractor Driver 430.00 
(xii) Shunter Tractor Driver 447.50 

(b) Sales Service Department: 
(i) Sales Service Tfechnician Grade 1 445.70 

(ii) Sales Service Technician Grade 2 441.60 

(c) Cellars and Brewhouse: 
(i) Cellars/Brewhouse Operator 433.20 

(ii) Auto Jet Filter Operator 437.20 
(iii) Plate Evaporative/Filter Operator 447.50 

(d) Bottling and Kegging: 
(i) Leading Hand 437.20 

(ii) Filler Operator 424.90 
(iii) Labeller Operator 412.60 
(iv) Packer Operator 412.60 
(v) Palletiser Operator 412.60 

(vi) Greaser 412.60 
(vii) Flash Pasteuriser Operator 424.90 

(viii) Depalletiser Operator 412.®) 
(ix) Bottle Washer Operator Infeed 412.60 
(x) Bottle Washer Operator Discharge 412.60 
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(e) Miscellaneous: $ 
per week 

(i) Tallyperson at Rail 408.80 
(ii) Storeperson 412.60 

(iii) Waste Water Treatment Plant Op- 
erator 424.90 

(f) All other adult employees employed in 
or about a Brewery, Bottling Works or 
Bottleyard: 

(i) ... 395.70 
(ii) ... 400.80 

(2) Allowances: 
(a) The rates prescribed for workers in Cellars and 

Brewhouses in subclause (l)(c) of this clause 
include allowance for temperature. 

(b) An employee who holds a current Certificate of 
First Aid, and is nominated by the employer to 
perform First Aid duties as required in addition to 
normal duties in any week, shall be paid an 
allowance of $7.70 for that week in addition to the 
rates prescribed herein. 

(c) Employees other than those paid under the 
provisions of subclause (l)(c) hereof who are 
required to work in areas where the temperature 
has by artificial means been decreased below 7° 
Celsius or increased above 43° Celsius shall be 
paid a rate of 30 cents per hour for any period in 
which they are so employed in these areas. 

(d) Employees engaged on work which is considered 
by agreement between the parties to the award to 
be of a dirty or offensive nature shall be entitled 
to be paid at the rate of 30 cents per hour in 
addition to the rates prescribed herein for their 
ordinary classification for all time which they may 
be employed at this class of work. 

(e) Employees required to work in areas defined by 
the parties to this award as confined spaces, shall 
be paid at a rate of 30 cents per hour in addition 
to the rates prescribed herein for their ordinary 
classification for all time which they may be 
employed at this class of work. 

(f) Boiler Cleaning (which shall include scraping, 
cleaning and painting cylinders): For all time 
which they may be employed at this class of work, 
employees shall be entitled to be paid at the rate 
of 30 cents per hour in addition to the rates 
prescribed herein for their ordinary classification. 

(g) An employee who holds a current Occupational 
First Aid Certificate as defined by the St John 
Ambulance Association or its equivalent and is 
nominated by the employer to perform duties 
within the scope of the certificate in addition to 
normal duties from time to time shall be paid an 
allowance of $10.25 per week in addition to the 
rates prescribed in subclause (1) herein; with 
effect on and from 1 August 1991. 

Schedule B.—Parties to Award. 
The parties to this Award are as follows: 
The Breweries and Bottleyards Employees' Industrial 

Union of Workers of Western Australia 
Swan Brewery Company Ltd 

BRISTELE CLAY TELES ENTERPRISE 
AGREEMENT 1993 
No. AG 33 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Bristile Clay Tiles 
and 

The Federated Brick, Tile and Pottery Industrial Union of 
Australia (Union of Workers) Western Australian Branch 
and Australian Electrical, Electronics, Foundry and Engi- 

neering Union (Western Australian Branch). 
No. AG 33 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 August 1993. 

Order. 

Registration of an Enterprise Bargaining 
Industrial Agreement. 

No. AG 33 of 1993. 
HAVING heard Mr A.J. Durack on behalf of the Applicant 
and Mr M. Lourey on behalf of The Federated Brick, Tile 
and Pottery Industrial Union of Australia (Union of 
Workers) Western Australian Branch and Mr N. Hodgson 
on behalf of the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch), and by 
consent, the Commission being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Bristile Clay 
Tiles Enterprise Agreement 1993, signed for me for 
identification, be registered as an Enterprise Bargain- 
ing Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—-Title. 
This agreement shall be known as the Bristile Clay Tiles 

Enterprise Agreement 1993. 

2.—Table of Contents. 
1. Title 
2. Table of Contents 
3. Area and Scope 
4. Relationship to Parent Awards 
5. Operation of Agreement 
6. Consultative Committee 
7. Intention 
8. Objectives 
9. No Further Claims 

10. Commitment 
11. Wages 
12. No Disputes to arise out of Enterprise Bargaining 

Negotiations 
13. Grievance and Disputes Procedures 
14. Declaration and Signatories 

3.—Area and Scope. 
This Agreement will be binding on Bristile Ltd as 

Manager for Bristile Clay Tiles (herein known as Bristile 
Clay Tiles) and all plant employees of Bristile Clay Tiles 
located at Harper Street, Caversham, Western Australia and 



the organisations of employees set out below who have 
members or persons eligible to be members on the plant. 

- The Federated Brick, Tile and Pottery Industrial 
Union of Australia (Union of Workers) Western 
Australian Branch. 

- Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch). 

4.—Relationship to Parent Awards. 
(1) This Agreement shall be read and interpreted wholly 

in conjunction with the Pipe, Tile & Pottery Manufacturing 
Industry Award No. R 34 of 1978 and the Metal Trades 
(General) Award 1966 No. 13 of 1965 for those employees 
covered by those awards. 

(2) Where there is any inconsistency between this 
Agreement and the parent awards, this Agreement shall 
prevail to the extent of the inconsistency. 

(3) Both parties agree that during the term of this 
Agreement, discussions will take place with a view to 
combining existing awards and agreements into one total 
Agreement reflecting the intentions set out in Clause 7 and 
8 of this Agreement. 

5.—Operation of Agreement. 
This Agreement shall take effect from the beginning of 

the first pay period on and from the 26th day of July, 1993 
and shall remain in force for a period of twelve months from 
that date. 

6.—Consultative Committee. 
A single bargaining consultative unit has been formed 

consisting of representative of employees and management. 
This committee will provide the forum for ongoing 
negotiations at the enterprise level between management 
and employees with respect to the common goals and 
intentions. 

The committee consists of six (6) people including: 
- Three (3) employee representatives elected by the 

employees 
- Three (3) management representatives 

The General Manager will participate where 
appropriate and invite other parties to assist if 
required. 

Members of this consultative committee are committed 
to co-operating positively to ensure the efficiency, produc- 
tivity and international competitiveness of Bristile Clay 
Tiles and to enhance the opportunities and job security of 
its employees and to facilitate the successful introduction of 
changes on an ongoing basis. 

The parties agree that a formal meeting will take place 
eight weeks prior to the expiration of this Agreement to plan 
ongoing discussions in regard to Enterprise Bargaining. 

7.—Intention. 
It is the object of the Parties to: 

1. Implement and maintain a new workplace culture 
with the hallmarks of co-operation and change, 
promoting a more harmonious and productive 
working environment. 

2. Establish improved and effective consultation and 
communication procedures between management 
and employees. 

3. Implement workplace practices so as to provide 
for more flexible working arrangements, which 
improve the efficiency and productivity of the 
manufacturing plant, enhance skills and job 
satisfaction and assist positively in enhancing the 
objectives of Bristile Clay Tiles. 

8.—Objectives. 
The object of this clause is to detail specific enterprise 

initiatives that will enable Bristile Clay Tiles to successfully 
compete in the domestic and overseas market. The parties 

recognise the need to continually seek productivity and 
quality improvements in a safe working environment. 

In order to achieve this objective the parties will 
undertake a comprehensive review of workplace customs 
and practices so as to provide for more flexible working 
arrangements. This will improve the efficiency of Bristile 
Clay Tiles and enhance employee skills and job satisfaction. 

Employees will be fully represented and consulted 
throughout this process of change. 

These objectives will be implemented in two six monthly 
stages: 

Stage I 
1. Both parties will work towards the cultural 

changes necessary to achieve the intentions set out 
in Clause 7 of this Agreement. This will involve 
employees taking more responsibility and ac- 
countability in their work. 

The decision making process is currently 
heavily focused on management, and it has 
generally been their responsibility to take initia- 
tives v/ith respect to identification of opportunities 
for improvement and the implementation of 
solutions. 

The parties are committed to co-operating 
positively to exchange information to assist the 
change process. Changes will occur that recognise 
the important contribution all employees are 
making to Bristile Clay Tiles success. Participa- 
tion will be developed through work place teams. 

2. The parties agree to commit themselves to 
actively participate in the training and develop- 
ment required to implement the Quality Assurance 
program. 

3. A system to measure productivity will be devel- 
oped encompassing all relevant factors including: 

- man hours per units produced 
- reject rate 
- total output 
- downtime 
- safety 
- absenteeism 
- quality 
- cost 

These measurements will exclude productivity 
increases due to technological changes. 

4. Flexible work rosters will be developed whereby 
employees will undertake a job or duty subject to 
their level of skill, knowledge and competence, as 
well as any licensing restrictions or legal require- 
ments. 

5. Review methods whereby greater flexibility can 
be introduced into existing shift arrangements 
with a view to increasing production. This will 
involve investigation of a number of plant 
development options. 

6. The parties are committed to training as required 
by Bristile Clay Tiles to ensure the acquisition of 
skills to ensure a flexible workforce. Training 
provided for rostered off employees will be paid 
at their ordinary hourly rate for the number of 
hours that they attend. 

7. Any current employees who are rostered off will 
be given the first opportunity to accept any 
additional work offered before casual employees 
are engaged. 
The rate of pay applicable will be: 

the base award rate plus 20% for the award 
classification in which they work (casual rates). 
No other award penalties or provisions will apply 
for this work. 
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The offer of work to our employees that will be 
paid at "Casual Rate" includes die following: 

1. Yard Clean-up 
2. General Clean-up 
3. Interstate and Export Packaging 
4. Pallet Repair 
5. Drier Tray Repair 
6. Tallying of Trucks when carting clay 

Base Rate that will apply to the above will be 
Machine Attendant Grade B. The Casual Rate is 
20% above this Base Rate. 

Extra Duties that are excluded from this Clause 
are: 

1. Replacement of the absent employee in No. 
2 Plant, No. 1 Plant, Yard and Maintenance 
including extra hours for normal operation of 
plant. 

The Base Rate that will apply will be equal 
to the Base Rate of the absent employee if the 
replacement person is carrying out the absent 
employee's duties. Normal Award Overtime 
will apply. 

Stage II 
1. Implement an incentive scheme based on produc- 

tivity measurement criteria developed in Stage I 
of the Agreement. 

2. Training programmes will be developed to allow 
employees to take advantage of cross skilling or 
multi skill ing opportunities identified in Stage I. 
Employees will then: 

- be given greater responsibility for decisions 
relating to their own work area 

- identify and rectify maintenance problems 
subject to satisfactory training 

- liaise with the maintenance department for 
problems requiring their assistance to ensure 
the problem is remedied 

- implement continuous improvement and 
problem solving techniques through work 
place teams. 

3. Emphasis will be placed on the customer. Em- 
ployees will be made aware in every area of the 
importance of quality and service and how their 
particular area is responsible for this. 

4. The use of contractors will be required to cover 
any labour shortages, to provide specialised skills 
and/or equipment, where necessary, and to assist 
in peak work load periods, or other relevant 
requirements. 

5. Design a simplified wage structure. 

9.—No Further Claims. 
The parties agree that they will not pursue any extra 

claims outside this Agreement except when consistent with 
the State Wage Principles. 

10.—Commitment. 
(a) The parties agree that all existing work practices will 

be retained unless amended in the course of enterprise based 
negotiations in the future. These current practices include: 

(i) No restrictions or demarcation on staff working on 
machinery and/or using tools when necessary. 

(ii) The use of casual or part-time employees. 
(iii) Contractors working on site where appropriate. 
(iv) Annual leave rosters designed to ensure continu- 

ous operation of the plant 
(v) The splitting of annual leave and long service 

leave subject to mutual agreement 
(vi) No restriction or demarcation between operational 

and maintenance personnel. 

(b) This Agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings, or 
to depart from standards of the Western Australian Industrial 
Relations Commission with regards to hours of work, annual 
leave with pay, or long service leave with pay. 

(c) The Consultative Committee and the employees agree 
to continue to work towards the intentions and objectives of 
this Agreement in the future. 

(d) The parties undertake that the terms of the Agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

11.—Wages. 
In accordance with the Agreement, wage increases 

payable will be as follows: 
1. Employees will receive a 2% wage increase on the 

ordinary hourly rate of pay effective from the date 
of operation of the Agreement. 

2. Employees will receive a further 2% wage 
increase on the ordinaiy hourly rate of pay after 
six (6) months. This will apply after the satisfac- 
tory completion of Stage I. 

3. For the satisfactory completion of Stage II, 
payment will be based on productivity measure- 
ment criteria, developed in Stage I of the 
Agreement. 

Relevant wage schedules are attached. 

12.—No Industrial Action for the Duration of the Agree- 
ment. 

The parties agree that no industrial action will be taken 
as a result of a dispute arising out of or in the course of future 
enterprise based negotiations. 

The parties also agree there will be no disruption of 
supply to customers as a result of industrial action. 

13.—Grievance and Disputes Procedure. 
In line with the new approach a revised Grievance and 

Disputes Procedure will be adopted reflecting the co- 
operation between the company and its employees as 
follows: 

(a) In the event of any employee having any grievance 
they shall discuss the matter with their immediate 
supervisor. The supervisor will endeavour to 
resolve the matter within their supervisory capac- 
ity. 

(b) If the matter is not resolved at this level, the 
supervisor or employee (accompanied by then- 
shop steward if they so wish) may seek to refer the 
grievance to more senior levels of line manage- 
ment. 

(c) Should the matter remain unresolved the line 
manager should refer the matter to the appropriate 
senior manager responsible for handling such 
matters and fie employee may refer the matter to 
the nominated union official. 

(d) The senior management representative and the 
union concerned should hold discussions to 
resolve the issue. 

(e) Sensible time limits shall be allowed for the 
completion of the various stages of the discus- 
sions. At least seven days should be allowed for 
all stages of the discussions to be finalised. 

(f) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis- 
pute. 



(g) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bams or 
limitation on the performance of work while the 
procedures of negotiation and conciliation are 
being followed. 

(h) The employer shall ensure that all practices 
applied during the operation of the procedure me 
in accordance with safe working practices and 
consistent with established custom and practices 
at the workplace. 

14.—Declaration and Signatories. 
The Enterprise Agreement has been negotiated between 

the Management and Employees. The contents of the 
Agreement has been reviewed with all parties and they have 
entered into the Agreement with full knowledge as to the 
content and effect of this document 

The Agreement is agreed between the parties whose 
signatures appear below. 
Signed for and on behalf of 
Bristile Clay Tiles 

PJ. Paterson 
General Manager 

In the presence of 

D.W. Newman 
Signed for and on behalf of 
Employees of Bristile Clay Tiles 

G.C. Howorth 

CSR HUMES WELSHPOOL (ENTERPRISE 
BARGAINING) AGREEMENT 

No. AG 39 of 1933. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

CSR Limited t/a CSR Humes Pty Ltd 
and 

Metals and Engineering Workers' Union—Western 
Australian Branch 

No. AG 39 of 1993. 
COMMISSIONER R.N. GEORGE. 

19 August 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 39 of 1993. 
HAVING heard Mr M. Beros on behalf of the Applicant and 
Mr G. Sturman on behalf of the Respondent and by consent 
the Commission, being satisfied that the Agreement 
complies within the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992 and 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

P. Bastian 

G. Campbell 
Members Consultative Committee 

In the presence of 

Signed for and on behalf of 
The Federated Brick, Tile and Pottery 
Industrial Union of Australia (W.A. Branch 

J. Bainbridge 
Secretary 

In the presence of 

PJ. Paterson 
Signed for and on behalf of 
Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) 

J.D. Fiala 
In the presence of 

N. Hodgson 

FAL AND SDA ENTERPRISE AGREEMENT 1993 
No. AG 40 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Foodland Associated Ltd 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 
No. AG 40 of 1993. 

COMMISSIONER S.A. KENNEDY. 
12 August 1993. 

Order. 
HAVING heard Ms C. Brown and with her Mr G. Bevan 
on behalf of Foodland Associated Ltd and Mr S. McLean 
on behalf of The Shop, Distributive and Allied Employees' 
Association of Western Australia, now therefore, I the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979, do hereby order— 

That the Agreement between the parties titled "FAL 
and SDA Enterprise Agreement 1993" in the terms of 
the following Schedule be registered as an Industrial 
Agreement with effect on and from the 10th day of 
August 1993. 

(Sgd.) S.A. KENNEDY, 
(L.S.] Commissioner. 
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Schedule. 

1.—Title. 
This Agreement shall be referred to as the "FAL and 

SDA Enterprise Agreement 1993". 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Relationship to Parent Award 
6. Date and Period of Operation 
7. Aims of Agreement 
8. Commitments 
9. Increases to Rates of Pay and Allowances 

10. Hours of Work 
11. Overtime 
12. Refreshment and Meal Breaks 
13. Dispute Settlement Procedure 
14. Consultative Committees 
15. Leave Reserved 

Schedule A—Wage Levels 
Schedule B—^Allowances 

3.—Area and Scope. 
This Agreement shall apply to Foodland Associated 

Limited operating within the State of Western Australia and 
employees who are eligible to be members of The Shop, 
Distributive and Allied Employees' Association of Western 
Australia. 

4.—Parties Bound. 
(1) This Agreement shall be binding on the following 

parties— 
(a) Foodland Associated Limited (hereinafter "the 

Company") 
(b) The Shop, Distributive and Allied Employees' 

Association of Western Australia (hereinafter 
"SDA"). 

(2) The parties to this Agreement shall be bound jointly 
and separately to oppose any subsequent application by any 
other body or organisation to be joined to this Agreement. 

5.—Relationship to Parent Award. 
(1) This Agreement shall be read and interpreted in 

conjunction with the Foodland Associated Limited (Western 
Australia) Warehouse Award 1982 (hereinafter "the 
Award"). 

(2) Where there is any inconsistency between the terms 
of this Agreement and the Award this Agreement shall 
prevail to the extent of the inconsistency. 

6.—Date and Period of Operation. 
(1) This Agreement shall operate from 2 May 1993 and 

shall remain in force until 2 May 1994. 
(2) This Agreement shall not continue to have effect 

beyond 2 May 1994, unless all parties to the Agreement 
agree to that course prior to 2 May 1994, with agreed matters 
being inserted into the award. 

(3) The parties will commence discussions to review the 
terms and content of the Agreement at least 3 months prior 
to its expiry date with a view to reaching agreement on the 
terms of a replacement agreement. 

7.—Aims of Agreement. 
To provide a framework upon which the Company and 

its employees can build an ongoing relationship which: 
(1) Facilitates continuous improvements and the 

development of high performance work systems 
that benefit customers, employees and sharehold- 
ers. 

(2) Allows employees to gain and utilise a broader 
range of skills and encourages access to relevant 
and applicable training programmes. 

73 W.A.I.G. 

(3) Achieves improved communication and genuine 
consultation in the workplace. 

8.—Commitments. 
During the period of operation of the Agreement: 

(1) There will be no extra claims in relations to wages 
and conditions during the term of this Agreement 
except where consistent with State Wage Case 
principles. 

(2) The terms and conditions of this Agreement will 
not be used to base or progress a claim or claims 
against any other organisation or employer. 

(3) The Agreement shall not operate to cause an 
employee to suffer a reduction in wages or 
conditions but this shall not be interpreted as 
guaranteeing levels of overtime to any employee 
or overall. 

(4) The SDA shall not take any industrial action in 
support of or in relation to any claim for improved 
working conditions or wages in any of FAL's 
operations during the term of this Agreement and 
shall not countenance any of its members conduct- 
ing any industrial action in support of such claims 
within the term of the Agreement. 

9.—Increases to Rates of Pay and Allowances. 
(1) In accordance with this Agreement, rates of pay for 

classifications in Clause 28.—Wages of the award shall be; 
(a) increased by 2.5% with effect on and from 10 

August 1993; and 
(b) increased by 2.5% on and from 22 August 1993. 

(2) The rates to apply are expressed in Schedule 
A—Wage Levels. 

(3) In accordance with this Agreement, allowances in the 
Award shall be increased by 2.5% with effect on and from 
10 August 1993 and by 2.5% with effect on and from 
22 August 1993. 

(4) The allowances to apply are expressed in Schedule 
B—Allowances. 

(5) The increases referred to in this clause are in 
recognition of: 

(a) General productivity improvements from: 
(i) changes in bulk picking arrangements; 

(ii) stock handling, despatch and receivals; 
(iii) new layouts, methods of operation and other 

improvements in productivity inherent to the 
new warehouse facility at Canning Vale. 

(b) Expected improvements in productivity in the 
areas of stock damages, absenteeism, safety and 
accident rates. 

(c) The changes to rosters to be worked at Australian 
Liquor Marketers (ALM). 

(d) The extension of ordinary hours. 
(e) Increased flexibility in the maximum and mini- 

mum hours worked. 
(f) Rostered days off being able to be deferred. 
(g) The introduction of time off in lieu of overtime. 
(h) Changes to the Disputes Settlement Procedure. 

10.—Hours of Work. 
(1) The ordinary hours of work shall be rostered between 

6am and 9pm on no more than 3 days, Monday to Friday 
inclusive, provided that: 

(a) Each operating division nominates the day of 
extended hours to suit the seasonal and opera- 
tional requirements of the division. 

(b) One weeks notice shall be provided by FAL to 
change the nominated days to suit the seasonal and 
operational requirements of the division. It would 
not normally be expected that changes to the 
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nominated days would occur more than 6 times 
per annum. 

(c) This clause shall only apply to volunteers and 
employees commencing on or after 2 May 1993. 

(d) All ordinary hours worked between 6pm and 9pm 
shall be paid at the rate of 25% in addition to the 
ordinary rate of wage. 

(2) For volunteers and for employees commencing on or 
after 2 May 1993, the maximum number of ordinary hours 
on Monday to Friday inclusive that may be worked on any 
one day shall be 10 and the minimum number of ordinary 
hours per engagement shall be 3. This subclause applies to 
full time and part time employees whose ordinary hours or 
shifts are deemed part of Monday to Friday operations. 

(2) (a) By mutual agreement between the employer and 
employee a rostered day off may be deferred to a 
time mutually agreed at the time of deferral. 
Rostered days off may not be deferred for more 
than twelve months. 

(b) No employee may have more than 5 rostered days 
off deferred at any one time. 

(c) Any employee who at the time of termination of 
employment has an entitlement to deferred ros- 
tered days off shall be paid out such entitlement 
at the appropriate rate. 

(4) Notwithstanding anything contained herein and at 
Clause 9.—Rostered Day Off, Clause 13.—Overtime and 
Clause 35.—Pajment of Wages in the Foodland Associated 
Limited (WA) Warehouse Award 1982, the following 
methods of operating the 38 hour week shall be observed: 

(a) Except as provided for in paragraph (b) below, full 
time employees shall be required to work: 

(i) no more than 152 ordinary hours per four 
week cycle 

(ii) no more than 19 work commencements per 
four week cycle 

(iii) no more than 5 commencements in any week 
(iv) no more than 40 hours in any week. 

(b) Notwithstanding (a) above, an employee whose 
rostered day off in any four week cycle has been 
deferred pursuant to subclause (3) above shall be 
required to work; 

(i) no more than 160 ordinary hours per four 
week cycle 

(ii) no more than 20 work commencements per 
four week cycle 

(iii) no more than 5 commencements in any week 
(iv) no more than 40 hours in any week. 

11.—Overtime. 
(1) An employee and the employer may agree that time 

off shall be allowed in lieu of payment of overtime. Such 
time off shall be subject to; 

(a) the time off allowed shall be equivalent to the 
overtime rate that otherwise would have been 
paid. 

(b) the time of taking time off shall be agreed at the 
time of arranging the overtime. 

12.—Refreshment and Meal Breaks. 
(1) An employee working more than eight ordinary hours 

shall be allowed two paid breaks of 10 minutes to be taken 
in either side of the unpaid meal break. 

(2) Where an employee works for more than eight 
ordinary hours and those hours extend beyond 8.00pm, an 
allowance shall be paid for the purchase of a meal at the 
higher meal money rate applicable at the time from Schedule 
B. 

13.—Dispute Settlement Procedure. 
(1) The objectives of this procedure shall be— 

• to promote the resolution of disputes by measures 
based on consultation, co-operation and discus- 
sion; 

• to reduce the level of industrial confrontation; 
• to avoid interruption to the performance of work 

and consequential loss of production and wages; 
and 

• to minimise the interruption of supply and loss of 
sales by customers. 

(2) The dispute settling procedure shall include the four 
steps: 

(a) Discussion between employee/s concerned (and 
shop steward if requested) and the immediate 
supervisor. 

(b) Discussions involving the employee/s concerned, 
the shop steward and the manager. 

(c) Discussions involving the shop steward, an offi- 
cial of the Union, the manager and a representative 
of Personnel Department. 

(d) Discussions involving senior Union officials and 
the senior management. 

(3) A time limit of two working days shall apply between 
steps (a)-(d) in the dispute settling procedure. Provided that 
the parties, by all reasonable means, shall attempt to 
complete the process as soon as practical. 

(4) Throughout all stages of the procedure all relevant 
facts, issues and concerns shall be clearly identified and 
exchanged between the parties. 

(5) (a) All employees in all operating divisions shall vote 
on final offers or recommendations concerning 
company-wide matters and the majority of all 
votes shall prevail. For other issues related to 
individual operating division(s) the vote shall be 
restricted to the division(s). 

(b) Offers or recommendations for resolution will be 
put consistently and progressively to all employ- 
ees in each operating division for voting. No 
amendments or negotiations will take place until 
all employees have so voted. 

(6) (a) If no resolution has been achieved, and industrial 
action is likely to result the company may and the 
union shall summarise their position by posting 
notices to notice boards in all operating divisions 
to allow all employees reasonable opportunity to 
view the notices. 

(b) Prior to taking any form of industrial action a vote 
by secret ballot will be conducted by the union, 
with an independent observer nominated by the 
employer to observe the ballot procedure. Such 
ballot shall not be conducted until approximately 
24 hours has passed since the posting of notices 
referred to in subclause (6)(a) of this clause. 

(c) Where it is a company wide matter all employees 
in each operating division shall vote progressively 
by secret ballot. With regard to all other disputes 
any secret ballot shall be restricted to the 
division(s). 

(d) No results of any such secret ballot shall be 
announced until after voting has teen completed 
in each operating division. 

(7) While the dispute settling procedure is being followed, 
work shall continue in accordance with existing practices 
subject only to bona fide safety issues where work may be 
deferred until the matter is determined. No party shall be 
prejudiced as to the final settlement by the continuance or 
deferment of work in accordance with this subclause. 

(8) It is open to the parties, at any time, to refer the matter 
to the Western Australian Industrial Relations Commission. 

(9) Both parties commit to be fair and honest in their 
dealings and to adhere to the Dispute Settlement Procedure. 
This should be facilitated by the earliest possible advice by 
one party to the other of any issue or problem which may 
give rise to a grievance or dispute. 
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14.—Consultative Committees. 

Consultative Committees may be established, to advise 
and make recommendations to FAL on the issues mentioned 
in this clause and other issues as agreed between FAL and 
the union. The terms of reference of the committee(s) will 
be determined by FAL. 

A Consultative Committee shall consist of management 
representatives and employee representatives selected in 
consultation with the Union. 

Consultative Committees shall be formed in the first 
instance to make recommendations to the Company on— 

• stock damage 
• absenteeism 
• safety and accident rates. 

Schedule B—Allowances. 
Award Clause Allowance For Award Rate 

as at 
9 August 

1993 

Rate After 
1st Phase 

increase of 
2.5% 

effective 
10 August 

1993 

Rate After 
2nd Phase 
increase of 

2.5% 
effective 22 August 

1993 
$ $ $ 

12. (1) Meal 
Money 

(2) 
Meals 6.50 

3.80 
6.70 
3,90 

6.90 
4.00 

28. (3)(cXi) 
(aa) 

Cold Chamber 
Work 

0.50 0.51 0.52 
(bb) 0.58 0.59 0.60 
(cc) 0.67 0,69 0.71 

42. First Aid 6.15 6.30 6.50 

15.—Leave Reserved. 

Leave is reserved for: 

(1) The parties to agree on the method of implementa- 
tion and formula to apply for Trade Union 
Training Leave. 

(2) FAL to discuss any operating division(s) in 
addition to ALM that seek to vary the current 
rosters which can be worked under the current 
award or agreement. 

(3) In the event of current procedures breaking down, 
leave is reserved for the union to seek a term of 
this agreement for new employees eligible to join 
the union to be introduced to a Shop Steward. 

Schedule A—Wage Levels. 
Award and Classification 

(1) Foodland Associated Limited 
(Western Australia) Ware- 
house Award 1982 

(a) ADULTS (Classification ami 
wage per week) 

(i) Storeworker Grade 1 (as de- 
final) 

(aa) During first 3 months 
service 

(bb) After 3 months service 
(ex) After 12 months service 

(ii) Grade 2 (as defined) 
(aa) During first 3 months service 
(bb) After 3 months service 
(cc) After 12 months service 

(iii) Grade 3 (as defined) 
(aa) During first 3 months 

service 
(bb) After 3 months service 
(cc) After 12 months service 

(iv) Grade 4 (as defined) 
(aa) During first 3 months 

service 
(bb) After 3 months service 
(cc) After 12 months service 

(v) Storeworker who is required 
by the employer to be in 
charge of a store or warehouse 
or other employees, shall be 

Award Rate 
as at 

9 August 
1993 

amount m addition to the rates 
prescribed in subparagraph (i) 
of this clause. 
(aa) If placed in charge of a 

store or warehouse with 
no other workers or if 
placed in charge of less 
than three other workers 

(bb) If placed in charge of 
three or more othts 
workers but less than ten 
other workers 

(cc) If placed in charge of ten 
or more other workers 

Rate After 
1st Phase 

increase of 
2.5% 

effective 
10 August 

1993 
$ 

Rate After 
2nd Phase 
increase of 

2.5% 
effective 

22 August 
1993 

$ 

GONINAN WA DIVISION BASSENDEAN 
ENTERPRISE BARGAINING AGREEMENT 

No. AG 48 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

A. Goninan & Co Limited (WA Division) 

and 
Metals and Engineering Workers' Union—Western 

Australian Branch and Another. 

No. AG 48 of 1993. 
Goninan WA Division Bassendean Enterprise Bargaining 

Agreement 
No. AG 48 of 1993. 

COMMISSIONER R.N. GEORGE. 

1 September 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT. 

No. AG 48 of 1993. 
HAVING heard Ms H. Spencer on behalf of the Applicant 
and Mr D. Hicks from the Metals and Engineering Workers' 
Union—Western Australian Branch and Mr N. Hodgson 
from the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) on behalf 
of the Respondents and by consent the Commission, being 
satisfied that the Agreement complies with the terms of the 
General Order of the Commission No. 1752 of 1991 dated 
31 January 1992 and pursuant to the powers conferred on 
it by the industrial Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 



LYSAGHT BUILDING INDUSTRIES MYAREE 
PERFORMANCE RELATED PAYMENTS SCHEME 

(ENTERPRISE BARGAINING) AGREEMENT 
No. AG 29 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Lysaght (Australia) Limited 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
No. AG 29 of 1993. 

COMMISSIONER R.N. GEORGE. 
19 August 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 29 of 1993 
HAVING heard Mr M. Beros on behalf of the Applicant and 
Mr A. Gill on behalf of the Respondent and by consent the 
Commission, being satisfied that the Agreement complies 
within the terms of the General Order of the Commission 
No. 1752 of 1991 dated 31 January 1992 and pursuant to the 
powers conferred on it by the Industrial Relations Act 1979 
hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

MALTING INDUSTRY AWARD 1993 
No. A 6 of 1993 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Breweries and Bottleyards Employees' Industrial Union 
of Workers of Western Australia 

and 
Joe White Mailings 

and 
Kirin Australia 

No. A 6 of 1993. 
Malting Industry Award 1993 

COMMISSIONER S.A. KENNEDY. 
27 August 1993. 

Order. 
HAVING heard Mr R. Murphy on behalf of The Breweries 
and Bottleyards Employees' Industrial Union of Workers of 
Western Australia and Mr R. Wicks on behalf of Joe White 
Mailings and Mr M. Tempone on behalf of Kirin Australia, 
now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and by 
consent, do hereby order— 

1. That subject to 3. hereof a new award to be known 
as the 'Malting Industry Award 1993' in the terms 
of the following Schedule shall issue with effect 
on and from the 20th day of August 1993. 

2. That the Malting Industry Award 1993 shall 
replace the Brewing Industry and Malting Indus- 
try Award 1982 (No. A 33 of 1982) as amended 
and consolidated so far as that award applied to 
The Breweries and Bottleyards Employees' Indus- 
trial Union of Workers of Western Australia and 
the employer respondents and their employees. 

3. That subclause (1) of Schedule B—Rates of Pay 
and Allowances of the new award shall be limited 
to a term of six months during which the parties 
will take the steps necessary to establish base 
rate/supplementary payments scales. 

4. That The Brewing Industry and Malting Industry 
Award 1982 as amended and consolidated be and 
is superseded with effect on and from the 20th day 
of August 1993 by the issue of the new awards (the 
Brewing Industry Award 1993 and the Malting 
Industry Award 1993) in Matters No. A 5 and A 
6 of 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This award shall be known as the "Malting Industry 

Award 1993" and shall replace the Brewing Industry and 
Malting Industry Award 1982 (No. A 33 of 1982) as 
amended and consolidated so far as it applied in the malting 
industry. 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31 st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.—Scope. 
The provisions of this award shall apply to the parties 

named in the Schedule attached to this award and the 
employees engaged by the employer parties in the classifica- 
tions contained in this award. 

3.—^Arrangement. 
1. Title 

1A. State Wage Principles 
2. Scope 
3. Arrangement 
4. Reserved 
5. Area 
6. Definitions 
7. Contract of Service 
8. Casual Employees 
9. Overtime 

10. Rest Periods 
11. Lunch Intervals 
12. Annual Leave 
13. Sick Leave 
14. Long Service Leave 
15. Compassionate Leave 
16. Annual Bonus 
17. Record 
18. Hours 
19. Shift Work 
20. Holidays 
21. Protective Clothing 
22. Allowances 

Schedule A—Parties to Award 
Schedule B—Rates of Pay and Allowances 

4.—Reserved. 
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5.—Area. 
This award shall have effect over the State of Western 

Australia. 

6.—Definitions. 
(1) At Joe White Mailings Ltd: 

(a) "Maltster" shall mean and be deemed to be a 
classification of employee who handles malt or 
barley or work specifically associated with a 
malthouse. 

(b) "Senior Maltster" shall mean and be deemed to 
be a second classification of employee who 
handles malt or barley or work specifically 
associated with a malthouse. 

(c) "Leading Hand" shall mean a third classification 
of employee who is in charge of and responsible 
for the work of others. 
NOTE: The reference for the classifications de- 

fined in (a), (b) and (c) of subclause (1) 
of this Clause is the Joe White Mailings 
Ltd Award Restructuring Report lodged 
with the Western Australian Industrial 
Relations Commission (Exhibit B in 
Matter No. 433D of 1990 (R2). 

(2) At Kirin Australia Pty Ltd: 
"Malt Production Operator" shall mean and be deemed 

to be a classification consisting of various levels of 
employee who handles malt or barley or work specifically 
associated with a malthouse. 

NOTE: The reference for the classification and levels as 
stated in subclause (2) of this Clause is the Kirin 
Australia Pty Ltd Award Restructuring Progress 
Report and Total Quality Management Outline 
lodged with the Western Australian Industrial 
Relations Commission (Exhibit A in Matter No. 
433D of 1990 (R2). 

(3) "Casual Employee" shall mean any employee who 
is employed for less than 35 hours within the spread of hours 
6.00am to 6.00pm in any seven day period. 

(4) For the purposes of leave and service, "month" shall 
mean calendar month and "week" shall mean seven 
consecutive calendar days. 

(5) "Day" shall mean one ordinary working day, during 
which the hours of work by an employee may be six hours 
but not more than nine hours. 

(6) "Union" shall mean The Breweries and Bottleyards 
Employees' Industrial Union of Workers of Western 
Australia. 

7.—Contract of Service. 
(1) Subject to (2) hereof the contract of employment may 

be terminated: 
(a) by either the employer or employee giving the 

following notice: 
(i) during the first month of continuous serv- 

ice—one day; 
(ii) after one (1) month's continuous service— 

one week; or 
(b) by the payment or forfeiture of wages in lieu of 

notice as per (a). 
(2) The services of an employee may be summarily 

terminated where the employee has been guilty of miscon- 
duct justifying dismissal. 

8.—Casual Employees. 
Casual employees shall be paid by the hour at the ordinary 

rate of pay plus 15 per cent. 

9.—Overtime. 
(1) (a) All work performed outside the ordinary hours of 

duty Monday to Friday inclusive (including 
rostered shifts) shall be paid for at the rate of time 

and a half for the first two hours and double time 
thereafter. 

(b) Work performed on a Saturday, Sunday or the 
employee's rostered day off, shall be paid for at 
the rate of double time with a minimum of four 
hours' pay. Such rate shall be in substitution for 
and not cumulative upon the shift work allowance 
prescribed in Clause 19.—Shift Work. 

(2) (a) All employees covered by this Award, if required 
to work more than one hour overtime after the 
normal finishing time Monday to Friday inclusive 
shall be entitled to a meal allowance as specified 
in Schedule B. 

(b) Employees if required to work more than two 
hours after the normal finishing time shall be 
entitled to a meal break of not more than 30 
minutes' duration. 

(3) (a) Employees working overtime shall whenever 
practicable be granted a break of ten consecutive 
hours between the completion of work and 
recommencement. 

(b) All employees (except casual employees) shall be 
entitled to payment for any ordinary rostered time 
which falls whilst the ten hour break is being 
taken. 

(c) Any employee who returns to work on the 
instructions of the employer, without being re- 
leased from duty for ten consecutive hours, shall 
be paid double the ordinary rate of pay until being 
so released. 

(d) The provisions of (a) to (c) above shall not apply 
where overtime of less than three hours is worked 
as a result of a recall. 

(e) Eight hours shall be substituted for ten in cases 
where shift workers change shift, either by 
agreement with each other or at the request of 
management in case of emergency. 

10.—Rest Periods. 
Duration of rest periods for day workers shall be ten 

minutes in the morning and ten minutes in the afternoon at 
agreed times. 

11.—Lunch Intervals. 
(1) A lunch interval of between 30—60 minutes duration 

shall by agreement between the parties be taken between 
11.00am and 2.00pm. 

(2) Employees who are required to commence duties 
earlier than 7.00am shall commence their lunch interval not 
later than 12.00 noon. 

12.—Annual Leave. 
(1) An employer shall grant an employee who has 

completed 12 months' service, four weeks' annual leave. 
Two of the said four weeks shall be paid on double pay and 
two on ordinary pay. 

(a) Pro rata leave payment on the foregoing basis 
shall be granted to employees who have com- 
pleted three months' or more service. 

(b) Pro rata leave payment on the basis of four weeks' 
annual leave at the ordinary rate of pay shall be 
granted to those employees who have completed 
one month but less than three months' service. 

(c) The said payments shall be made to an employee 
entitled thereto— 

(i) on the termination of the employee's service 
if such termination occurs before taking 
leave; or 

(ii) taking of annual leave if the employee 
remains in the service of the employer. 

(2) "Pay" for the purposes of this Clause shall mean the 
appropriate wage rate set out in Schedule B—Rates of Pay 
and Allowances, together with any other payments the 
subject of agreement between the parties. 
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(3) In addition to existing payments, a shift premium will 
be paid when shift employees take annual leave. To qualify 
as a shift employee for this purpose, an employee must have 
worked for at least six months on shift work during the 
qualifying period for the leave. This qualifying period is not 
affected by the time the leave is actually taken. Where an 
employee has qualified as a shift employee, as defined 
above, the calculation of the shift premium shall be on the 
following basis:— 

(a) Where on a 2-shift roster for the full qualifying 
period, or where the majority of time actually 
worked on shift work during this period is on a 
2-shift roster, the premium will be 10%. 

(b) Where on a 3-shift roster for the full qualifying 
period, or where the majority of time actually 
worked on shift work is on a 3-shift roster, the 
premium will be 14%. 

(4) The employer will consult with the employees and the 
Union to work out acceptable annual leave rostering. 

13.—Sick Leave. 
(1) An employee who is unable through sickness or 

accident to attend for duty shall notify the employer not later 
than 9.30am for day/day shift workers, not later than 12.00 
noon in the case of afternoon shift workers and not later than 
7.00pm in the case of night shift workers. If requested, the 
employee must provide proof of sickness to the employer 
by way of a medical certificate. 

(2) An employee shall be entitled to paid sick leave from 
the employee's accumulated entitlement in respect of any 
period of absence on account of sickness. 

(3) An employee's annual entitlement to sick leave is 72 
hours accrued proportionately on completed months of 
service through the year. 

(4) If the employee becomes sick for a period of four (4) 
or more days during annual leave or long service leave, those 
days will be credited back to the employee as annual leave 
to be taken at a time agreed between the employer and 
employee, but only if the employee provides proof of 
sickness, satisfactory to the employer. 

(5) (a) On the:— 
(i) death; or 
(i) termination of an employee with two (2) or 

more years' continuous service; 
the employee or the employee's estate as the case 
may be is entitled to payment for accumulated 
sick leave as per (b) hereof. 

(b) Accumulated sick leave is to be paid on the basis 
of a maximum of six (6) days accumulated sick 
leave per year of service, provided that any part 
of the first six (6) days taken as sick leave in any 
year of service shall be deducted. 

(c) An employee may elect, in lieu of the entitlement 
in (a) and (b) hereof, to be paid out accrued sick 
leave on completion of each year of service, 
provided that following the payouts the remaining 
sick leave credit is not less than 160 hours. 

14.—Long Service Leave. 
An employee's long service leave will be in accordance 

with the Western Australian Industrial Relations Commis- 
sion General Order for long service leave, provided that the 
following shall apply: 

(1) For each completed ten yearn' service, 468 hours 
leave. 

(2) Where at least seven (7) years' service has been 
completed and employment is terminated, pro 
rata payment shall be made for each completed 
year of service, except where an employee is made 
redundant when pro rata payment is made after 
five (5) completed years' service. 

(3) During the second and subsequent ten year periods 
of service, an employee may take pro rata long 

service leave after the seventh (7th) year, provided 
notice satisfactory to the employer is given. 

(4) Any long service leave taken will be additional to 
any public holidays or annual leave specified in 
this award occurring during the period when the 
long service leave is taken. 

(5) Long service leave may be taken in advance of the 
date of entitlement by agreement between the 
employer, the employee and the Union. 

15.—Compassionate Leave. 
(1) An employee shall be entitled to leave of not more 

than three working days in any one year due to the death or 
unexpected critical illness of a member of the employee's 
immediate family (i.e., spouse, defacto spouse, parent, child, 
brother or sister) but only if and to the extent that the 
employee's absence was necessary; provided however: 

(a) that this clause shall have no operation when the 
period of entitlement to leave under it coincides 
with any other period of entitlement to leave. 

(2) "Year" for the purpose of this clause shall mean any 
calendar year from 1 January to 31 December. 

16.—Annual Bonus. 
The employer shall pay to each employee an annual bonus 

of two weeks' pay in the month of December in each year 
or on the termination of employment on a pro rata basis on 
completed weeks of service. 

17.—Record. 
(1) A record shall be kept by the employer wherein shall 

be entered in respect of each employee: 
(a) Name and age 
(b) The nature of work performed 
(c) Starting and finishing times each day 
(d) Total number of hours worked including overtime 
(e) Wages paid 
(f) Annual leave, sick leave and long service leave 

paid and accrued. 
(2) Such record shall be open to the inspection of a duly 

accredited representative of the Union during usual business 
hours. 

18.—Hours. 
(1) 72 hours plus or minus two hours and totalling 144 

hours in four weeks shall constitute an ordinary fortnights' 
work for all employees. 

(2) Such hours shall be worked on the basis of a nine day 
fortnight with days which may vary from six hours to nine 
hours, such nine days may be consecutive. 

(3) Such hours shall be worked within the spread of 
6.0bam to 6.00pm. 

(4) Each employee shall have a rostered starting and 
finishing time alterable on seven days notice; provided that 
such notice shall not be required in case of emergency. 

(5) Rosters shall be posted prior to the Friday before the 
beginning of each fortnight and shall show the starting and 
finishing times for each employee in the designated period. 

19.—Shift Work. 
(1) On "regular shift work", that is in regular rotation 

from week to week on two or three shifts spread within 18 
or 24 hours respectively Monday to Friday, day shift to be 
worked between 6.00am and AOQpm; afternoon shift 
between 2.00pm and 12.00 midnight; and night shift 
between 10.00pm and 8.00am. 

(2) On "casual shift work", that is on one only weekly 
shift worked, casual day, afternoon and night shifts to start 
and finish within the times respectively referred to in 
subclause (1) of this clause. 

(3) The provisions contained in subclause (1) of this 
clause may be varied by mutual agreement between the 
employer and the Union. 
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working environment in that department. 

22.—Allowances. 

(1) An employee who holds a current Certificate of First 
Aid, and who is nominated by the employer to perform first 
aid duties as required in addition to normal duties in any 
week, shall be paid an allowance for that week in addition 
to the rates prescribed herein in accordance with Schedule 
B. 

(2) An industry allowance in accordance with Schedule 
B shall be paid to all employees for the special conditions 
of dust, dirt, heat, confined spaces, or work of an offensive 
nature, which may apply in the malting industry. This 
allowance is also to apply while an employee is on paid 
annual leave, long service leave or sick leave. 

Schedule A—Parties to Award. 

Joe White Mailings Ltd (Union Mailings, Perth) 

Kirin Australia Pty Ltd 

The Breweries and Bottleyards Employees' Industrial 
Union of Workers of Western Australia 

Schedule B—Rates of Pay and Allowances. 

(1) Rates of Pay—The minimum weekly rate payable to 
employees covered by this Award shall be as follows: 

mem 

(a) Joe White Mailings Ltd 
(Union Mailings, Perth) 

(i) Maltster 
(ii) Senior Maltster 

(iii) Leading Hand 

(b) Kirin Australia Pty Ltd 
(i) Malt Production Operator Level 1 

(ii) Malt Production Operator Level 2 
(iii) Malt Production Operator Level 3 
(iv) Malt Production Operator Level 4 
(v) Malt Production Operator Level 5 

(vi) Malt Production Operator Level 6 

(2) Allowances: 

(a) First Aid 
(b) Industry Allowance 
(c) Meal Allowance 
(d) Laundry Allowance 

389.80 
399.80 
422.80 

389.80 
397.80 
401.80 
407.80 
413.80 
419.80 

$ 
12/6/90 
7.00 pw 

12.72 pw 
5.30 pw 
6.36 pw 

(4) All employees employed on afternoon shift on a 
three-shift basis shall be paid an allowance equal to 15% of 
the ordinary rate of pay for each shift worked. 

(5) All employees employed on regular night shift shall 
be paid an allowance equal to 1772% of the ordinary rate 
of pay for each shift worked. 

(6) All employees employed on afternoon shift on a 
two-shift basis shall be paid an allowance equal to 10% of 
the ordinary rate of pay for each shift worked. 

(7) All employees employed on day shift shall be paid an 
allowance equal to 10% of the ordinary rate of pay for each 
shift worked. 

(8) All employees employed on casual night shift shall be 
paid an allowance equal to 1772% of the ordinary rate of pay 
for each shift worked. 

(9) A meal break of 30 minutes shall be allowed to all 
shift employees. Meal break shall be agreed between the 
employer and the Union and shall be included in the working 
time. 

(10) The additional allowances mentioned in subclauses 
(4) to (8) inclusive shall be taken into consideration in 
calculating overtime rates for any time worked beyond the 
rostered shift Monday to Friday inclusive. Work performed 
on a Saturday, Sunday or on the employee's rostered day off 
shall be paid for at the rate of double time exclusive of any 
shift penalty rate. 

20.—Holidays. 

(1) The following days shall be observed as holidays 
without deduction of pay:— 

New Year's Day, Australia Day, Labour Day, Good 
Friday, Easter Monday, Anzac Day, State Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

(2) Where work is performed on any of the above 
holidays, payment in addition to the day's pay shall be at 
double time with a four hour minimum. 

(3) If a leisure day falls on a public holiday as defined in 
this award and no work is performed, the employee shall be 
paid for such public holiday at ordinary pay. In such a case 
the employer shall allow the employee another leisure day 
to be substituted for the leisure day which fell on the public 
holiday but no payment shall be made for that substituted 
day unless worked. Such substituted leisure day shall be 
observed during the ordinary fortnight during which the said 
public holiday was observed, or the subsequent or preceding 
fortnight. 

21.—Protective Clothing. 

(1) The employers agree to supply appropriate footwear 
to all employees to be worn during working hours, same to 
be supplied free of cost by the employer. 

(2) The employers agree to supply overalls or shirt and 
trouser sets to all employees covered by this Part who have 
completed not less than three months' continuous service. 

(3) All issued clothing provided by the employer shall be 
laundered by the employee, except for clothing provided 
under subclause (6) of this clause. A laundry allowance shall 
be paid to all employees as per Schedule B. 

(4) Employees shall receive an initial issue of three shirt 
and trouser sets with two replacement sets in each 
subsequent 12 months. 

(5) The employers agree to initially provide two pullovers 
to each employee for winter wear; one pullover to be 
replaced by the employer every 12 months. 

(6) Wet weather protective clothing will be provided to 
employees working in wet weather conditions. Such 
protective clothing is to remain the property of the employer. 



PERFORMERS LIVE AWARD (WA) 1993 
No. A 18 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Actors Equity of Western Australia (Union of Employees) 

and 
Playback Theatre and Others 

and 
Minister for Labour 

and 
Trades and Labor Council of Western Australia 

and 
Australian Mines and Metals Association (Inc.) 

and 
Chamber of Commerce & Industry of Western Australia 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia, intervening; 
and 

Building Owners and Managers Association of Australia 
Ltd, intervening. 

No. A 18 of 1989. 

COMMISSIONER S.A. KENNEDY. 
4 June 1993. 

Reasons for Decision. 
THE COMMISSIONER: This application by Actors Equity 
of Western Australia (Union of Employees) ("the Union") 
for a new award was filed in 1989. Leaving aside those 
parties obliged to be served with the claim pursuant to 
section 29A(2) of the Industrial Relations Act, 1979 the 
Union declared service on more than 90 respondents in the 
private and public sector. 

The claim for a new award as filed in 1989 was opposed 
by a number of those served with it. The application was 
called on for hearing in 1990 but that hearing was adjourned 
pending further discussions. The claim was not called on 
again until mid 1992. A number of conferences pursuant to 
section 32 then occurred. Given the length of time since the 
application was filed as well as the amendments now sought 
to it, the Union was required by the Commission to 
re-advertise the area and scope of the proposed award and 
to serve the amended schedule of its proposed terms again. 
The advertising of the proposed area and scope provisions 
occurred in July 1992 (72 WAIG 1623). Declarations of 
service on some 99 respondents, including those required to 
be served by virtue of section 29A(2) of the Act, were filed 
by the Union on 17 July 1992. 

The proposed scope clause is dealt with in detail and in 
terms subsequently. For convenience at this point however 
it can be generalised as seeking to have effect throughout 
Western Australia in respect of all employees employed in 
"callings" identified in the proposed wages clause in 
industries carried out by the respondents. 

The callings recited in Clause 7.—Rates of Pay of the 
proposed award were re-advertised as follows— 

Engaged by the week (age 16 and over) 
(a) (i) (A) Special Artiste: 

Solo 
Duo (each) 
Trio (each) 
Quartet or an act of more than four artists 
(each) 
(B) Variety Artist 
(C) Vocalist 
(D) Actor or Actress 

(E) Ballet or Chorus 
(F) Model 

(ii) Skaters: 
(A) Solo, Duo or Speciality Artist 
(B) Employee engaged only in a skating 

ensemble 
(iii) Aquatic Artists: 

(A) Other than members of an aquatic 
ensemble 

(B) Aquatic ensemble—employee engaged 
therein only 

[72 WAIG 1523] 
The respondents were grouped in the schedule to the 

proposed award under various headings. The headings are 
repeated as follows. 
e Opera, Music Theatre • Clubs 
• Dance • Functions, Weddings, Dances, 
" Theatre Socials 
• Puppetry • Ships and Ferries 
• Circus, Clowns, Magic • Entertainment Promoters, 
e Restaurants Entrepreneurs, Agents, 
• Hotels, Motels, Thvems Bandleaders, Entertainment 

and Winehouses Contractors/Directors 
• Theme Parks • Schools, Universities. Colleges 
• Festivals • Arenas, Recreation Centres and 
• Nightclubs, Revues, Open-Air Venues 

Cabarets and Casinos • Disk Jockeys 
• Retail Stores, Shopping • Corporate Training and 

Centres, Markets Psychology Counselling 
• Public Relations and • Real Estate Agents 

Promotions 
A number of those served filed objections. Discussions 

between the Union and the respondents objecting occurred. 
Discussions between the Union and The Shop, Distributive 
and Allied Employees' Association of Western Australia 
('the SDA'), which had sought leave to intervene in 
objection, occurred as well. Agreement was reached 
between the Union and a significant number of those 
objectors. 

The following summarises the situation of Matter No. A 
18 of 1989 by die time it proceeded to hearing. 

An agreement between the Union and The Musicians' 
Union of Australia, Perth Branch (Union of Employees) had 
already been reached, with an objection by some respon- 
dents (various licensed clubs) consequentially withdrawn. 
The concern of the SDA had been resolved in terms between 
it and the Union and subject to its agreement with the Union 
being recorded, the SDA no longer maintained its objection. 
The Union advised that it no longer wished to proceed on 
with seven of the named respondents. These were struck out 
subsequently. The Minister for Labour who had originally 
opposed the claim did not maintain that objection after the 
Union agreed to limit its proposed scope to the private 
sector. The Minister went on to support the issuing of an 
award to cover entertainers. The Trades and Labor Council 
of Western Australia (Inc.) also supported the issue of an 
award and in the terms sought. 

Those respondents maintaining objections to the applica- 
tion at the time the claim proceeded to hearing were Ahems 
Pty Ltd, Myer (WA) Stores Limited, Burswood Resort 
(Management) Limited, St Martins Properties (Aust.) Pty 
Ltd trading as Karrinyup Shopping Centre, Adventureworld 
(WA) Pty Ltd trading as Adventureworld, and Ward Holt 
Pty Limited. The Budding Owners and Managers Associa- 
tion of Australia Ltd, which had raised an application for 
leave to intervene, did so for reasons which went to 
objection to the claim. 

Before turning to the respective positions of the Union 
and the objecting respondents, it is convenient to note here 
that one of the clauses in the proposed award is the source 
of particular contention. It is the proposed Clause 6.—Sub- 
Contracts. The respective positions on this proposal are dealt 
with subsequently but, in essence, the clause is objected to 
by some respondents on grounds that it is beyond the 
jurisdiction of the Commission; is not in the public interest; 
is not warranted on the evidence; and, in proposing this 
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clause, the Union is purporting to represent the interests of 
persons when its rules do not extend to constitutional 
coverage of such persons. 

Another clause which attracted particular attention in its 
terms is the scope clause. There is objection to this on the 
basis that part is beyond jurisdiction and in other respects 
it is imprecise (if not incoherent) and, by reliance on 
"entertainment and associated industries" and also apart 
from reference to res pendency, unreasonably and unreliably 
seeks to actually extend the ambit of the proposed award. 
These issues too are dealt with subsequenUy. 

It is convenient to note here that the bulk of the 
respondents who remained cited by the time this application 
proceeded to hearing did not object either to the issue of an 
award or to the terms and conditions sought in the schedule 
to the application. Thus, in all, some six respondents out of 
a total of over 80 cited respondents maintained objections 
to the award issuing though one (Ward Holt Pty Limited) 
was not the subject of any submissions or evidence other 
than as brought by the Union. As noted, the named 
respondents objecting maintained a particular opposition to 
Clause 6 and raised questions about the scope clause. These 
respondents identified other clauses in the proposed award 
which, should an award issue binding them, they sought to 
pursue objection to in due course and/or opportunity to 
counter propose. 

In essence then this was the basis on which the hearing 
eventually proceeded. The preliminary matters were in- 
volved. The hearing was lengthy. The consideration has 
been long. 

The Union's submissions in support of the issuing of the 
award sought are summarised generally. There is no attempt 
here to include every aspect of what was in fact very lengthy 
submissions, and detailed and lengthy witness evidence. Nor 
is any more attempted thereafter in respect of the objecting 
respondents or that intervenor on whose behalf submissions 
were made and evidence called. 

The Union submitted that an award in the terms sought 
is v/ithin the power of the Commission and justified on the 
evidence it brought. It said that there are a wide range of 
employers who, because of their primary activities, do not 
consider the entertainment industry to be of any relevance 
despite the fact that they engage performers from time to 
time. This caused problems in securing reasonable and 
reasonably enforceable conditions of employment it 
claimed. An area of particular concern to the Union is that 
of variety entertainment which it termed the "fringe" of the 
entertainment industry. The Union said that the intermittent 
nature of such employment, the variety of venues and a high 
unemployment rate amongst entertainers led to circum- 
stances which warranted the protection of an award. The 
Union also said that the issuing of the award sought would 
go a long way to standardising regulation in the entertain- 
ment industry in that it would be a common rule award and, 
if the Union's claim is successful in its terms, it would 
largely reflect the Actors (Theatrical) Award 1981 (hereinaf- 
ter "the Federal Award") which already has significant 
coverage in Western Australia. The Union submitted that the 
standards in the Federal Award are widely accepted and that 
this should be of account in the consideration here. The 
Union also submitted that there is strong support for the 
proposed award by those who would be covered by it in both 
that part of the entertainment industry which by custom and 
practice largely applies the conditions already and in the 
remainder; particularly in what might be termed the variety 
sector. 

The Union's registered rules were produced. A copy of 
the Federal Award was produced. Reference was matte to 
a taxation ruling, J 5156, which, it was said, established a 
special schedule for entertainers in recognition of the pattern 
of intermittent employment in that industry thereby enabling 
such employees to average their taxation commitments. 
Reference to awards covering work in live entertainment in 
other States was made and copies of those awards produced. 
The Union called eight witnesses and submitted affidavits 
from a further six persons. These affidavits were accepted 

by the Commission subject to an opportunity for any 
respondent to cross examine such person. 

Mr Jay Walsh gave evidence from his experience as an 
entertainer and as an office holder of the Union, including 
the position of Secretary for a period of some years. He told 
the Commission that it was not the intention of the Union 
to seek coverage of student performers or amateurs or 
entertainers performing for charity purposes. He said the aim 
of the award was to ensure that entertainers were entitled to 
minimum standards of employment across the range of 
venues and locations in which they may be required to 
perform. Mr Walsh emphasised the intermittent nature of 
employment in the entertainment industry as a source of 
relative industrial weakness in pursuing and securing 
reasonable terms of employment for live entertainers. He 
described the impact of the extension of the Federal Award 
in Western Australia as not only remedying this as far as its 
scope went but, in that it also provided employers with a 
consistent reference, it was more generally beneficial within 
the entertainment industry. 

Ms Jennifer McNae, an actor and director of many years 
standing in Western Australia, with experience as an 
entertainer in Britain as well as oilier parts of Australia, gave 
evidence which supported that of Mr Walsh as to the need 
for a State based award and the beneficial effect of the 
Federal Award in the entertainment industry. She also 
described her work experience across mainstream and 
variety theatre in detail. Ms McNae, who of all the 
succeeding wimesses actually called by die Union appeared 
to have die most regular work as a performer or in 
entertainment industry work, told the Commission her 
income the previous year was about $19,000. 

Mr John Low who has experience as an entertainer but 
in recent years has been a principal of an entertainers* 
agency, gave evidence that the agency has some 250 actors 
on its books as well as 20 juveniles and 45 "extras". Mr 
Low's evidence was detailed. He demonstrated a strong 
personal commitment to the entertainment industry and to 
standards within it. He also gave evidence of the agency's 
relationship with entertainers and their employment, the 
impact of die taxation ruling, the practice of raising invoices 
and the value of an award. He supported its issue. Mr Low 
was cross examined on, among other matters, the citing of 
his agency in the list of respondents. He happily endorsed 
this citation as a convenient means of his agency keeping 
abreast of award conditions while reiterating that his agency 
was not an employer. 

Mr Alan Brown, who specialises in clown entertainment, 
gave evidence of his training, his employment patterns, the 
venues worked by him, his earnings of $12,000 in the 
previous year from work as an entertainer and, on average, 
earnings of $14,000 - $15,000 per annum over the previous 
three years. He also gave evidence of occasions on which 
he had performed but had either not been paid or had been 
paid a lower rate than that agreed upon. 

Mr Ron Eley, who was summoned by the Union, gave 
evidence of his experience as director of entertainment at the 
casino complex at Burswood. This extended to what he said 
were common arrangements in the various entertainment 
venues for which he had been responsible. Mr Eley appeared 
to be a most reluctant witness but, notwithstanding, his 
evidence provided an overall view of the booking of 
performers for the various venues at the Burswood Resort 
complex during his period of employment there. 

Ms Julia Osbome gave evidence of her experiences as a 
dancer both in Australia and overseas. The latter arose out 
of contracts of employment entered into with employers in 
Western Australia. Ms Osbome also gave evidence of her 
early involvement in master classes and her continuing 
efforts to maintain and develop her skills; of her efforts to 
obtain employment contracts as a dancer; and of her 
employment as a receptionist in a medical practice in order 
to live. Her evidence of her employment as a dancer 
overseas included periods in Korea and Japan. She gave 
details of the offer and acceptance of terms for these, the 
arrangements re rehearsals, and the requirement for two 
performances per day over seven days each week with 
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additional performances as required for the same wage. Her 
wage rate was detailed; with an extra $50.00 per week being 
paid to her in the event of her being required per her contract 
to dance topless. The arrangements regarding accommoda- 
tion and living expenses for herself and the other dancers 
were also detailed in her evidence. 

Mr Thomas Davin, a variety entertainer, gave evidence 
of his work experiences including three years' work in a 
theme park. This evidence was brought to demonstrate the 
Union's assertions as to the value of an award in setting 
standards and in providing a means of enforcement of 
minimum standards. Mr Davin also gave evidence of 
employment as an entertainer cum deck hand on boat cruises 
over a period of some 18 months; of spraiking; and of work 
in shopping centres. 

Affidavits by Brendan Coleman, Rosemary Ban, James 
Snee, Sidney Plummer, Maurice Venables and George 
Ozsdolay were accepted by the Commission subject to an 
opportunity for the respondents to cross examine. That 
opportunity was taken up in respect of Mr Plummer. 
Another affidavit, by a Mr Tim Hood, was the subject of 
another notice for cross examination but as Mr Howl was 
unable to attend at the hearing, the cross examination did 
not take place. Accordingly that affidavit was not accepted 
into evidence. 

Mr Maurice Venables has been a director and chief 
executive officer of Aragon and Associates Pty Ltd 
("Aragon") since 1989. This is a private company with 16 
professional staff providing staff development and support 
programmes to private and public sector business. One of 
the main services provided by Aragon is "theatre in 
training" which involves an action and performance based 
approach to staff development. Aragon employs six actors 
on a casual basis to act out organisational problems. 
Programmes produced for the corporation or business 
usually are one or two half days. Once the dates are set the 
programmes are worked out, the team of actors are allocated 
work and rehearsal schedules are established. Though not 
bound by it, Aragon applies the Federal Award rate for 
casuals for both performances and rehearsals. This, he says, 
serves to guard Aragon's reputation. Details were given of 
companies for which Aragon has undertaken such program- 
mes. Performers are paid within seven days of the 
performance. Aragon also pays superannuation on behalf of 
the employees. Mr Venables, while experienced in a number 
of fields of work, has also worked as an actor. His 
experience in this field includes dramatised documentaries, 
comedy, television advertisements, film and live perform- 
ances. Mr Venables says that a State award is needed and, 
so far as theatre in training activities are concerned, he 
believes such an award would provide not only a measure 
of protection for performers but would be valuable to the 
industry, the employer organisations and employees because 
it would, in effect, make the industry more accountable. 
While Aragon refers to the Federal Award for the rates it 
applies to professional performers and sees this as not only 
fair but a guarantee of the quality of the performer's skills, 
he supports the issue of a State award as sought here as an 
important safeguard for bona fide employers interested in 
quality and service. 

Mr George Ozsdolay began professional work in the 
entertainment industry in 1975. Currently he is working as 
an actor but he has worked as a variety artist. He says that 
he has worked for Ward Holt Pty Limited ("Ward Holt") 
on two occasions; one of which was arranged through his 
agency which also handled the payments. He says that on 
the second occasion he was contacted directly by Ward Holt 
and carried out a performance in character for a store 
promotion. Subsequently, after he completed an invoice on 
request, he was informed that taxation needed to be 
deducted. The payment he received reflected this. 

Mr Snee is a 32 year old entertainer who has been engaged 
as a dancer and variety artist in the entertainment industry 
in Western Australia, other states of Australia and overseas 
since he was 16 years of age; though it appears that he has 
been in other paid employment in this period too. This has 
included working as a shop assistant, office worker and in 

teaching dance. As a part time dance teacher he is currently 
paid the rate of $52.00 per hour. He notes in his evidence 
that in his early career the conditions of employment were 
good but that in the case of two major productions in which 
he was involved (a requirement to join the union being a 
condition of employment in one), he experienced significant 
problems in negotiating a fair rate for his work. He ascribed 
this to the level of his experience at the time and the lack 
of industrial regulation. He commented that on occasions he 
has rehearsed and performed in a show at a night club for 
a total of $40.00 in payment. There are occasions, according 
to Mr Snee, when it is not clear who the employer is in the 
arrangements for him to perform. 

He described the conditions which applied when he 
performed in a show put on by a local entrepreneur. 
Rehearsals went on for three days per week for a couple of 
months prior to the show which involved a minimum of 
eight shows per week for two to three weeks for a flat fee 
of $500.00 In another instance he rehearsed every Sunday 
from 10.00am until 5.00pm for some six months only to be 
told that the show had been cancelled because of copyright 
problems. He received no payment despite it being an agreed 
condition of employment that "Equity minimum rates" be 
applied for the last week of rehearsals and for each 
performance. On 16 August, after responding to an 
advertisement, he was auditioned for a show to be put on 
at the leisure park known as Adventureworld. He was told 
then that the show would be running for approximately 
seven months, that there would be two half hour shows each 
day, with possible extra shows plus some promotional work, 
amounting to at least five hours work per day over six days 
per week for $300.00. 

The affidavit of Mr Snee refers to attachments. One is a 
copy of a document that Mr Snee deposes was the terms and 
conditions to apply for a show titled "Hooray for 
Hollywood"; a production for which he says he received no 
payments at all for work done. The document refers to 
"principal" and "contractor" and includes a term specify- 
ing that a lump sum will be paid to "the contractor'' as per' 
current Actor's Equity rales for the calls as set out in this 
agreement. Other terms in the document would require "the 
contractor" to hold him/herself ready to perform all calls 
and rehearsals as specified and carry out all lawful directions 
of the principal. The document also includes a term as 
follows: 

(10) The principal engages the contractor on a contrac- 
tual basis for services only, and as such bears no 
contribution liability to the contractor's superan- 
nuation, workers compensation scheme or any 
other form of insurance which the contractor may 
hold. 

Ms Rosemary Barr's evidence can be summarised as 
follows. She is active in the Union; currently being the 
Branch President of the federally registered union body 
covering entertainers and President of the State registered 
union body. She has worked in the entertainment industry 
in Western Australia over two periods: 1961 to 1967 and 
1977 to the present. In the more than 30 years since she 
commenced professional theatre work, Ms Barr has worked 
in various facets of theatre in England and Australia; 
including pantomime, musicals, contemporary and Shake- 
spearean theatre. Ms Barr gave evidence of working 
conditions in Australia prior to any award applying and to 
her better experiences since returning to Australia in 1977 
when an award applied. According to Ms Barr there is a 
common perception in the community that anyone can 
perform and that it is done "for fun". As she put, the 
perception seems to be that "you are an actor, but what do 
you do for a living?" Ms Barr's other evidence largely went 
to areas of dispute the federal union body has had with 
employers pursuant to the Federal Award but she also gave 
evidence of conditions in the area which the proposed award 
would cover. 

Mr Brendan Coleman is an administrator/performer in the 
performance group, "Birzircus". Birzircus is a circus 
performing group whose shows involve comedy, visual 
aspects and circus skills with music. There are twelve 
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performers in Birzircus, each with an administrative role. Mr 
Coleman gave evidence of a contractual arrangement 
entered into in which the twelve performers performed at 
York for 2 days for a total of six hours. The payments which 
had been agreed were to cover the performances, the travel 
costs and rigging. The obligations of Birzircus were met but 
he says that no payment was received at all. 

Mr Sydney Plummer, who is some 64 years old, has 
approximately 50 years' experience as an actor and variety 
artist in England and Australia. He commenced work in 
Perth in 1966 at Mr Frank Baden-Powell's "Old Time 
Music Hall". This work continued for some six to seven 
years. During this time he commenced spruiking work. He 
has also specialised in clown work since then. Between 
1977-1990 he regularly worked during school holidays and 
Sundays as a clown at the El Caballo Blanco establishment. 
He described other performing work he has done. He says 
that his usual fee is $50.00 per hour and that now, being so 
well known, he nearly always secures his own work directly; 
although on occasions an agency specialising in meeting 
shopping centre needs might be the means for an engage- 
ment. Mr Plummer commented on the promptness of this 
agency and another. Band Booking Agency, in forwarding 
payments due to him. He stated that in his experience this 
was not always matched by other agencies. He states that 
he is not getting as much work in shopping centres as he 
used to and believes that his fee is being undercut. He went 
on to describe his work as a spruiker and as a town crier. 
He has been engaged by the Royal Agricultural Show to 
work in costume for five hours per day during the Show. He 
provides all costumes for his performances. He pays 
provisional taxation and has a company name. He stated late 
payments are a particular problem and gave examples. Mr 
Plummer gave evidence of his experience when injured at 
work and an ongoing concern about accidents. Like Ms Barr 
and others Mr Plummer also commented on his experience 
of common attitudes towards entertainers. 

In the entertainment industry there appears to be an 
assumption that actors will do free work or work for 
less than the going rates for charities... However when 
I do the free work it ends up not only being unpaid but 
1 have to pay for things like phone calls and any 
organisation involved with the free work. I feel that 
there is a particular pressure on performers to give their 
time and skill. I cannot ask other people to paint my 
house for nothing. 

[Affidavit: page 3] 
I turn now to the cases (exclusive of the particular 

arguments going to Clause 6 and the scope clause) put by 
respondents in the retail industry who objected to the issue 
of an award. Myer (WA) Stores Limited, Ahems Pty 
Limited, St Martins Properties (Aust) Pty Ltd t/a Karrinyup 
Shopping Centre were represented in general by Ms R. 
Dight, with Mr H. Dixon (of counsel) making submissions 
as to jurisdiction. 

Ms Dight emphasized in her submissions that the onus 
was on the Union to satisfy the Commission as to the merits 
of the application. She referred the Commission to section 
27(l)(a)(ii) and to section 26(l)(c) in saying that no or 
insufficient merit had been established for an award to issue; 
that, in any event, retailers and shopping centres should be 
excluded if such did issue; and, in the event of that not 
resulting, at least the proposed Clause 6 should be omitted 
as being beyond jurisdiction and the scope clause as 
proposed should not be ratified because its range went 
beyond the constitutional coverage of the Union's rules. Ms 
Dight stressed that where existing arrangements were 
satisfactory as was the case in the retail industry these 
should not be interfered with by way of an award and 
particularly when there were already a number of existing 
awards applying in those work places. Ms Dight criticised 
the Union for what was described as a philosophical position 
that seemed to be based simply on some commitment to 
getting minimum conditions and a concept of the performer 
as a worker. She said that even some of the Union's own 
witnesses demonstrated that the reason for working as an 
entertainer was not limited to just remuneration and she 

argued that the Union had been unable to overwhelmingly 
evidence underpayment or low payments. Ms Dight noted 
that while there were over 120,000 employed in the retail 
industry, large retailers such as Myer (WA) Stores Ltd 
(hereinafter "Myer") and Ahems Pty Limited (hereinafter 
"Ahems") might engage only about 100 different perform- 
ers in a year. Ms Dight also referred to the need to make a 
reputation as an entertainer; with an opportunity to perform 
carrying a benefit in experience and other ways distinct from 
those sought by the Union in its proposed award. 

Mr Ian Spence, centre manager of Garden City Shopping 
Centre was called to give evidence in that capacity and as 
Chairperson of a division of the Building Owners and 
Managers Association (hereinafter "BOMA"), known as 
the Australian Council of Shopping Centres. He told the 
Commission of the approach of the Garden City Shopping 
Centre to the provision of entertainment, the administrative 
organisation, the budget assessments and the general 
considerations involved. He gave evidence of an arrange- 
ment whereby a group of singers performed in the shopping 
centre for a donation to charity. He acknowledged that the 
purpose of entertainers in the shopping centre was to create 
an ambience conducive to sales. 

Ms Jay Howe, who is advertising and promotions 
manager responsible for 24 shopping centres in the 
metropolitan area and country regions of Western Australia, 
has also had some sixteen years' previous experience as 
promotions manager at particular shopping centres. She 
gave evidence that promotions are planned some six months 
ahead. Some involve entertainers. When a programme was 
set and entertainers were to be involved the usual avenue 
was an approach to an agency to arrange for a particular 
entertainer or type of entertainer to perform. Payment was 
usually made following the raising of an invoice shortly 
after the performance. Usually the engagement involved an 
hourly rate with a minimum of three hours. On one occasion 
she stopped a show and paid out the entertainers because 
their standard was not good enough. Many approaches were 
made directly to her or by advertising flyers by people 
wishing to perform in the shopping centres. Because of her 
experience she had a good general knowledge of the rates 
which would apply for some acts. 

Mr David Higham, who is a senior manager of Myer gave 
evidence of arrangements which were effected when that 
retail store used entertainers in promotions or activities. He 
noted that 80 percent of employees of Myer were bound by 
the award governing conditions of employment of shop 
assistants. There are some other awards which have a 
bearing in the retail area but the extent of the coverage is 
small and, so far as Myer is concerned the provisions are not 
particularly onerous. Mr Higham said no performers were 
used in Myer for most of the year. The main times for which 
they were engaged were school holidays. He noted that if 
the rates for entertainers went up relative to those which had 
general currency at the time of hearing, then Myer would 
readily turn to other means of promoting sales. 

Mr Gary Jackson, who has been marketing manager for 
the Karrinyup Shopping Centre for a period of some eleven 
years, gave evidence of his experience in using entertainers 
in promotion activities and/or in school holidays as an 
encouragement to patronage. He gave specific instances of 
payments to various entertainers ranging across a particular 
clown ($23- $50 per hour) to group bookings. Some of the 
arrangements entered into were directly with some enter- 
tainers with recourse to agencies on occasions. He notes that 
one local agency regularly refers to the Federal Award as 
a standard for conditions to apply. Mr Jackson gave 
evidence of particular concerns not only as to the rates in 
the proposed award so far as they could have application in 
the shopping centre but also other provisions such as his 
understanding of requirements for the provision of lockers, 
showers and other amenities for entertainer's use. 

Mr S. Kenner (of counsel) appeared for BOMA which 
was heard as an intervener. He submitted that there was no 
justification for the issue of an award as the Union had failed 
to establish any demonstrable injustice or unfair practice on 
evidence produced so far as the shopping centre sector of 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2395 

the retail industry was concerned. He submitted that the 
evidence supports the contention that most if not all 
performers engaged in entertaining in shopping centres are 
bona fide independent contractors. He suggested that the 
effect of the application if successful in its current form 
would be a significant reduction in the use of performers per 
se in shopping centres. He submitted that current arrange- 
ments commonly applying between entertainers and shop- 
ping centres are acceptable to the parties and accordingly 
there is no or insufficient reason to warrant award regulation 
anyway. Mr Kenner asked that the following findings be 
made: that so far as the shopping centre sector of the retail 
industry is concerned, no justification exists for the issue of 
an award; that part of the application which seeks to 
introduce a subcontractors clause is beyond jurisdiction; and 
if any award were to issue, the evidence is that a significant 
variation to the proposed scope of the award should be made. 

Ms Heidi Obst, managing director of an agency trading 
under the name Promotions UUA, was called to give 
evidence on behalf of the intervener. She told the Commis- 
sion that the agency specialised in meeting the demand for 
entertainers to take part in shopping centre mall promotions. 
As well as six years in her current employment Ms Obst has 
previous experience of shopping centre mall productions 
over three years. Her agency books ventriloquists, magi- 
cians, clowns and other entertainers; usually through die 
shopping centre manager or promotions manager. She 
considered the entertainers to be independent contractors. 
The agency billed the particular shopping centre for the 
entertainer. The amount due to the entertainer was for- 
warded to him/her after payment was received from the 
shopping centre. No taxation was deducted. The agency 
gave no instructions to the entertainers who were all 
considered by it to be professional. She observed that some 
entertainers sought experience though as a means to 
obtaining a professional standard. The agency rate for 
bookings ranged between ten and twenty percent but in some 
cases could go to thirty percent. The agency is not selective 
about the entertainers it has "on its books" but books its 
"regulars" on a priority basis; with only residual bookings 
going to other entertainers. The agency insists that it is not 
open for entertainers on its books to go direct to shopping 
centres in order to get bookings. They must go through the 
agency. Ms Obst had not looked at the terms of the proposed 
award. 

Ms Penelope Fletcher-Hughes, marketing manager for the 
Centrepoint shopping complex at Midland, gave evidence 
on behalf of BOMA. Centrepoint has between thirty and 
forty shops in it. Another larger shopping centre operates 
nearby. Ms Fletcher-Hughes had been marketing manager 
for ten months at the time of hearing. She had been 
previously employed for two years in another capacity 
responsible for promotions at Metro Maddington shopping 
centre. She told the Commission that most promotions 
involving entertainers were limited to school holidays. 
Centrepoint had a budget of $90,000.00 for promotions 
across a twelve month period. Of this about twenty percent 
might be expended on live entertainment. Centrepoint was 
constantly approached by entertainers seeking an opportu- 
nity to perform; sometimes without payment. The shopping 
centre was also approached on occasions by groups or 
institutions seeking an opportunity to perform for charities 
or some other purpose such as a dance scholarship. Ms 
Fletcher-Hughes told the Commission that she was con- 
cerned that the proposed award, should it issue, would 
increase expenses and administrative over-heads such that 
the shopping centre would be unable to afford to engage 
entertainers. She believed that the shopping centre would be 
obliged to provide dressing rooms, locker facilities, tea and 
coffee making facilities, costumes and other conditions 
should the proposed award, in its terms, be successful. It was 
not so much that the proposed award was unfair, she said, 
but in the context of the shopping centre its effect would be 
to increase costs and to impose cumbersome administration. 
If it came into effect consideration would be given to 
alternative forms of entertainment exclusive of live perform- 
ers she told the Commission. A theme playground was cited 
as an alternative. So far as any particular live entertainment 

within the shopping centre was concerned, she would 
consider it appropriate to stop a performance if that course 
was warranted in the interests of the shopping centre or to 
modify it if, for instance, the noise level was considered too 
high. 

Mr James Morrisson also gave evidence on behalf of 
BOMA. He told the Commission that he had been an 
entertainer for some twenty years. His last experience of a 
shopping centre engagement was some fifteen years earlier. 
He reganied himself as a small business proprietor, paying 
provisional taxation. He said that he was concerned that the 
advent of an award might restrict his ability to bargain, to 
help "up and comers" and to secure bookings. As he put 
it, the word was being put around by one major store that 
if the award application was successful it would not be 
employing live entertainers. He considered the wage rate in 
the proposed award was a fair one for a professional 
entertainer. However he believed that there should be a 
separate lower rate for "amateur" performers. 

Ms Marton made submissions on behalf of Burswood 
Resort (Management) Ltd. She submitted that existing 
arrangements were satisfactory that the Union had not 
demonstrated any need for the issue of an award in respect 
of that enterprise. Further, she submitted that an award was 
contrary to the interests of young, inexperienced artists 
whose exposure to the public might or could be restricted 
by an award. She argued that nearly all the evidence 
produced by the Union went to mainstream theatre; that the 
proposed award drew no line between amateur and 
professional entertainers; and, in part, was beyond the 
jurisdiction of the Commission (Clause 6). Ms Marton said 
the decision by Riordan D.P. in the federal clothing trades 
case to which the Union referred should be distinguished on 
the facts from the claim here in respect of that clause. In 
essence, she submitted, the Union had not established need 
generally or in the particular so far as the respondent she 
represented was concerned. Further she argued that the 
proposed award would disadvantage this respondent in 
comparison with other casinos in Australia. 

Mr William Morrissey was called to give evidence on 
behalf of Burswood Resort (Management) Ltd. He told the 
Commission that he had a background of some 28 years in 
the entertainment industry as a musician, actor, pit musician 
and administrator of performing arts venues. He had served 
on various national and State performing arts bodies. His 
current position was manager and entertainment manager 
with responsibility for the venues of the cabaret lounge, the 
lobby bar and the international showroom in the Burswood 
Resort complex. He is employed by Burswood Resort 
(Management) Limited. Another venue in the complex (the 
ballroom) did not fall within his responsibilities. The 
position he held entailed industrial relations and personnel 
duties but is primarily concerned with securing professional 
acts for the various venues. Mr Morrissey gave detailed 
evidence of the methods used by him or his department in 
booking and confirming acts and the requirements in respect 
of acts so far as attendance times, standards and other 
criteria are concerned. He said that some 3500 entertainers 
could be involved in performances in the venues over a year. 
None, he said, was engaged directly. He contacted agents 
to make bookings even when the performers were known 
directly to him. It was the agent, in his view, who was the 
employer. He did not expect that the award rate sought 
through this application would have much relevance in any 
event in respect of any entertainer who would be booked for 
the venues for which he was responsible because, as a result 
of the standards, they would be able to command much 
more. Mr Morrissey commented generally from his experi- 
ence on the impact of the Federal Award. He noted the 
relatively limited impact likely so far as the living away 
from home allowances in the proposed award were 
concerned. He observed from this general experience too 
that a minimum three hour standard was fair. He noted that 
a high proportion of the patronage of the casino complex 
was local. This meant that there was a need for a much 
higher turnover of acts than might apply in other casinos, 
for instance on the Gold Coast of Queensland, where tourists 
made up a greater proportion of the clientele. 
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Mr D. Jones made submissions on behalf of Adventure- 
world (WA) Pty Ltd t/a Adventureworld (hereinafter 
"Adventureworld"). This respondent operates what might 
be described as a park with various amusements provided 
for patrons who are charged on entry. Mr Jones claimed that 
the Union had not established the need for an award at all 
or, in the alternative, had not made out a case that 
Adventureworld should be bound by the award should it be 
issued. He referred the Commission to section 27(1 )(a) of 
the Industrial Relations Act, 1979 in urging that the claim 
against this client not succeed. He pointed out that 
Adventureworld was already covered by a federal award 
which had as the union party the federal union covering 
theatrical employees. He said amalgamations of unions at 
a federal level had resulted in a new union being formed 
(which included the federal counterpart of the applicant 
Union in this case) which was the union respondent to the 
Federal Award. Mr Jones emphasised this as reason to reject 
the application so far as Adventureworld was concerned. 
Further he emphasised what he saw as the impetus for this 
award arising from a federal award focussed on mainstream 
theatre. Adventureworld did not fit into that category at all 
he said. It was essentially an adventure park consisting 
largely of rides and other activities aimed at children and 
families with a limited season from September to April, 
during which it was open seven days per week. He said that, 
if anything, it was the existing federal award to which 
Adventureworld was respondent which should be pursued 
in the case of Adventureworld rather than another award 
based on another federal award which contained many 
antiquated provisions. And, he added, common rule awards 
such as the one sought here were out of date in an era of 
devolved decision making. He also submitted that the fact 
that other respondents have agreed to the issue of an award 
and in the terms sought should not be construed as 
establishing that the Union has discharged the onus in 
respect of either the issue or the terms. 

Mr Paul Grootveld gave evidence on behalf of Adventure- 
world. He has been involved with the enterprise for some 
ten years and had been managing director for eighteen 
months at the time of hearing. He told the Commission that 
Adventureworld employed some sixteen permanent employ- 
ees with a further 130 being employed on a casual basis 
during the park's season of September to April. He gave 
evidence of a stage, performance ring, public address system 
and change rooms which enabled the park to provide 
entertainment should it choose to do so. There was evidence 
given of the engagement of performers for the current season 
and the conditions to apply to that employment. Mr 
Grootveld commented that while he did not see the base rate 
in the proposed award as particularly significant, the penalty 
rates would result in significant additional costs. In essence, 
he said, if live performers became too expensive to employ, 
Adventureworld would not employ them and would con- 
sider extending the range of rides available to its customers 
in lieu. Adventureworld should be distinguished from 
mainstream theatre, he said, and it should not be bound by 
an award essentially derived from that area. He acknowl- 
edged other State awards had application in the enterprise. 

The Union was accorded a right of reply as a matter of 
procedure when this application came on for hearing. By 
leave, it exercised that right in a written submission 
following the cases on behalf of all objecting Respondents 
and BOMA as intervenor. I do not attempt to summarise 
here the reply in respect of the evidence brought by the 
objecting Respondents and BOMA as intervenor or the 
general submissions on each. However the arguments of the 
parties in respect of the proposed scope clause and, more 
particularly, the proposed Clause 6 are dealt with subse- 
quently. 

I turn now to the primary issue. 
The question is whether an award should issue and, if so, 

in what terms. Implicit in both questions of course is 
whether or not there is jurisdiction for the Commission to 
enquire into and deal with the claim as sought or at all. It 
is also implicit in the questions that should jurisdiction exist, 
the consideration will go to not only the parties to be bound 
should an award issue but also the terms to be applied in 

respect of those parties. If jurisdiction exists the Commis- 
sion's consideration becomes a matter for discretionary 
judgement on what is before it. 

The principles to apply in determining an application for 
a new award were extensively canvassed in a number of 
cases in the Commission in the 1980s; including on appeal 
to the Full Bench [see Federated Clerks Union-v-Hamersley 
Iron Pty Limited (1982) 62 WAIG 1001; Hamersley Iron Pty 
Limited-v- Federated Clerks Union (1982) 62 WAIG 2418; 
and Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch -v- Hamersley Iron 
Pty Limited (1983) 63 WAIG 1919 and on appeal to the Full 
Bench (1984) 64 WAIG 141]. And there was an appeal from 
the Full Bench decision to the Industrial Appeal Court in 
1984 [Hamersley Iron Pty Limited and the Association of 
Draughting, Supervisory and Technical Employees, West- 
em Australian Branch (1984) 64 WAIG 852], The judge- 
ments in the last case went not only to the role of the Full 
Bench in considering appeals when the decision at first 
instance was squarely one for the exercise of discretionary 
judgement (per Olney J. at 857) but also to the obligations 
of the Commission at first instance in considering an 
application for an award. In his judgement Brinsden J., after 
noting the comments of the President of the Full Bench in 
an earlier decision involving an application by the Federated 
Clerks Union for a new award [(1983) 63 WAIG 568], went 
on to emphasise the requirements of the Commission 
pursuant to section 26 of the Act in considering such 
applications. In that Full Bench decision, the President 
stated— 

Members of the Commission have constantly recog- 
nised the interest which Unions have in securing award 
conditions from employees over whom constitutional 
coverage is held. In the generality an award will be 
issued unless good reason exists to refuse it. It is not 
incompatible with section 26 (or formerly section 69) 
to regard a claim by a union for an award as raising a 
presumption of a prima facie case except where a bona 
fide challenge is raised, with the union, or before the 
Commission, in which case the union would be 
required to positively prove a case. It is, nevertheless, 
trite law that no rule or principle exists whether under 
the repealed Act or under the present Act, which 
derogates from the obligation of the Conunission to act 
according to equity, good conscience and the substan- 
tial merits of the case on each occasion the issuance of 
an award is sought. 

[at page 2420] 
In commenting on this passage Brinsden J. noted that 

there "is no doubt a formidable body of support, some of 
it of considerable antiquity, for the proposition enunciated 
by the President" [at page 853]. However he went on to 
question this approach under the 1979 Act. 

No doubt where a Union seeks an award for those 
over whom it has industrial coverage, and there is no 
bona fide opposition to it, a Commission will usually 
form the view that the substantial merits of the case 
require the making of an award but before reaching that 
conclusion it would need to consider all the other 
provisions of section 26(1) as, for example, the 
interested persons immediately concerned whether 
directly affected or not and where appropriate the 
interests of the community as a whole. I do not think 
it proper to erect as a proposition of law previous 
rulings that a union is prima facie entitled to an award. 

In all cases it will be necessary to reach the decision 
in the light of the provisions of section 26 and it would 
seem the Union which desires an award would have the 
burden of establishing that on the substantial merits of 
the case an award should be made. 

[at page 853] 
Leaving aside any question of jurisdiction for the moment 

it is clear then that merit will not only be a matter for 
consideration of the Commission in respect of the issue of 



73 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2397 

an award at all but also in respect of the terms sought and 
the parties sought to be named to the proposed award. That 
is, if one or more named respondents to an application for 
a new award objects to its issue, the onus on the applicant 
to establish the claim is not diminished in any respect by 
virtue of any named parties consenting to either the issue of 
the proposed award and/or its proposed terms. 

And it is clear that in considering a claim for an award 
to issue the Commission must have due regard for the Wage 
Fixing Principles in respect of not only the question of 
whether an award should issue but also any question arising 
as to its terms. 

Section 26(1) of the Act includes the following injunc- 
tions. 

26. (1) In the exercise of its jurisdiction under this 
Act the Commission— 
(a) shall act according to equity, good 

conscience, and the substantial merits of 
the case without regard to technicalities 
or legal forms; 

(b) shall not be bound by any rules of 
evidence, but may inform itself on any 
matter in such a way as it thinks just; 

(c) shall have regard for the interests of the 
persons immediately concerned whether 
directly affected or not and, where 
appropriate, for the interests of the 
community as a whole; and 

(d) shall in having regard for the interests 
of the community as a whole under 
paragraph (c) take into consideration to 
the extent that it is relevant— 

(i) the state of the national economy; 
(ii) the state of the economy of West- 

em Australia; 
(iii) the capacity of employers as a 

whole or of an individual employer 
to pay wages, salaries, allowances 
or other remuneration and to bear 
the cost of improved or additional 
conditions of employment; 

(iv) the likely effects of its decision on 
the economies referred to in sub- 
paragraphs (i) and (ii) and, in 
particular, on the level of employ- 
ment and on inflation. 

The current Wage Fixing Principles [(1992) 72 WAIG 
191] encompass the issuing of new awards by explicit 
reference to a long held industrial principle. So far as it is 
relevant, the expression is as follows. 

FIRST AWARDS AND EXTENSIONS TO EXIST- 
ING AWARDS 
(a) In the making of a first award, the long established 

principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions. 

(b) ... 
(c) ... 
(d) Where a first award is made it shall contain a 

minimum rate for each classification of employee 
covered by it. The total minimum rate determined 
for each classification will be expressed as a 
minimum classification rate (ie. base rate) and a 
supplementary payment which bear a proper 
relationship to the rates for relevant classifications 
in other minimum rates awards. Where an existing 
Federal award rate exceeds the amount appropri- 
ate to a proper relationship, the excess is to be 
prescribed in a separate clause. That excess 
amount will not be subject to adjustment. 

[at page 203] 
The questions of jurisdiction raised in this matter are 

limited to the proposed Clause 4 and Clause 6; not to the 
issue of any award at all. I am satisfied there is jurisdiction 

pursuant to the Act for the Commission to make an award. 
Thus whether such an order should be made in this instance 
is a question of merit and, so far as the proposed Clause 4 
and Clause 6 are concerned of jurisdiction as well. 

First the general question of whether an award should 
issue at all. The onus lies with the Union to establish the 
reasons for that course. 

The Union seeks to have the proposed award apply to 
persons employed, either singly or with others, to entertain. 
As is clear from the evidence such persons are commonly 
referred to as entertainers or performers although the 
particular skills applied or task performed gives rise to 
particular categorisations such as actor, singer, dancer, 
variety artist and so on. The work of a performer may be for 
the purpose, simply, of entertainment. Or the work of a 
performer may be for the purpose of entertainment as part 
of another purpose as the evidence here of work in retail 
stores, and shopping centres demonstrates. 

The evidence in this matter is drawn from entertainers 
across a spectrum of work, of work experience in a range 
of venues and of extensive experience as well as limited 
experience in entertaining. As well there is the evidence of 
those involved in other capacities such as industrially or as 
an agent or in using the services of entertainers. Most of the 
witnesses who fall into these categories were called by the 
Union but I note that those witnesses who had experience 
as entertainers who were called by Respondents largely 
reinforced the evidence so far as it went to practices and 
common perceptions across the spectrum. I refer to the 
evidence of Mr Morrissey particularly in this respect. 

The evidence is that even skilled and experienced 
performers experience relatively limited and intermittent 
work opportunities. This is most pronounced in what might 
be termed variety entertainment but it seems that even in 
mainstream areas such as the theatre work is usually 
periodic. 

On the evidence I have concluded that it is probable that 
one consequence is that performers are more likely to be 
subject to an unequal bargaining position in relation to an 
employer than are skilled workers in many other occupa- 
tions. It seems to me that the very real prospect arising is 
that performers are likely to be in the position of being 
forced to buy opportunities to work through sacrificing the 
value of their work. Of course this can be overstated. It may 
occur in any industry as an outcome of market forces. But 
what is sought here is not an exclusion of market forces but 
a base in the form of a minimum rates award. And it seems 
to me that the fact of largely intermittent work availability 
supports its position that there is a question of fairness 
arising. The evidence in this case of limited opportunities 
and high levels of unemployment, with concomitant 
industrial weakness vis a vis those in a position to offer 
work, also goes to support the case for a minimum 
conditions award in my view. It is a fundamental precept of 
industrial fairness that neither of these primary facets should 
be an avenue of unreasonable terms and conditions to apply 
to those in work and those endeavouring to bargain for work. 
There is evidence of exploitation before the Commission. I 
have no doubt a minimum terms and conditions award 
would militate against this in the type of work the subject 
of this claim. 

The Union's submission that the impact of the Federal 
Award has provided a source of reasonable and certain 
minimum regulation which is widely accepted by those 
involved in the entertainment industry is supported by the 
evidence of not only the experienced performers such as Ms 
McNae and Ms Barr but also by Mr Low and Mr Morrissey. 
The evidence of Mr Venables as to the benefits of a State 
award can be added to this. I had the benefit of seeing all 
these witnesses save Ms Barr give their evidence. I found 
each to be forthright and impressive. The extension of 
benefits of reasonableness and certainty by way of a State 
award with common rule application appears to have merit. 
Indeed, the evidence of short-lived companies engaging in 
the provision of entertainment of various types and in 
various venues but not meeting the due benefits to 
entertainers in the process serves to heighten that need not 
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only for performers but also for bona fide employers. And 
the fact that a large number of respondents to the Union's 
claim, some eighty of those served, do not object to the issue 
of an award must be of some account in this respect. Of 
course this fact can not prejudice the position of those 
respondents who do object to the claim but it is one which 
should be weighed up in considering their submissions 
insofar as those go to general objection to any award issuing 
at all. 

1 turn now to the grounds raised by various respondents 
in objection to the issue of any award at all. The grounds 
of objection specific to the particular respondent are dealt 
with subsequently. 

It was submitted in objection that the Union's claim was 
"philosophically driven". There is really not much to be 
made of this unless it can be said that the Union's claim 
amounts to an assertion of something in the absence of any 
merit considerations. If that were so it could be only the 
absence of any merit which would be of account in giving 
this objection any credit. The Union has pursued the 
application as a matter of merit and it must be decided on 
that measure. Any philosophy behind the exercise of its right 
to apply is of no moment. 

Some Respondents criticised the Union for not pursuing 
"roping in" applications in the federal jurisdiction in lieu 
of this application for an award. But the course taken up by 
the Union here is legitimately open to it. It seems to me that 
the choice was one for the Union to decide. The fact of a 
choice is not a matter for the Commission. Again, it is the 
merit of the application which is. And there is evidence 
which supports the merit of the pursuance of the particular 
course here. For instance, the intermittent nature of live 
entertainment work, the isolated nature of some of that work 
and the real prospect of the forming of companies limited 
to a particular production employing live entertainers. The 
efficacy of pursuing "roping in" applications is undoubt- 
edly limited in such circumstances whereas a common rule 
award could dispose of the problem. 

The fact that the application is for a common rule award 
was criticised by some Respondents. It was said that 
common rule awards are outdated. But again, an application 
for a common rule award is a course legitimately open to 
the Union. That it has made that choice can not be cause for 
rejecting the application. The criticism as to "outdated" 
may be founded in the fact that for some years now industrial 
tribunals in Australia have been encouraging a more 
enterprise specific approach to determining work practices 
and conditions to apply. If there was reason to think that a 
common rule award could preclude or seriously inhibit 
enterprise bargaining then that might be an obstacle to its 
issue. But there is nothing in this case which goes to 
supporting that as a general conclusion. Nearly all the 
evidence suggests that live entertainment work is limited, 
is varied, and intermittent. Apart from mainstream theatre 
venues it appears that variety work is an adjunct to some 
other end or function. Thus the role of clowns or character 
performances in shopping centres is no doubt to entertain but 
in the interests of ambience directed to retail sales at limited 
times. The prospects of such performers generally partici- 
pating in enterprise bargaining in these areas or enteiprises 
would be remote one would think. But it can not be said that 
this inhibits enterprise bargaining in that sector or enterprise. 
There is clearly opportunity for a discrete, exclusive 
approach which in areas where only very incidental 
employment of entertainers is the norm such as is the case 
in retail stores for instance would be entirely appropriate. 

And even where the employment of entertainers is not 
characterised by isolation and intermittent opportunity, the 
issue of an award is clearly not an impediment to an 
enterprise agreement. The course for such arrangements 
under the Wage Fixing Principles is by registration pursuant 
to section 41 of the Act. Such a registered agreement would 
override the terms of any award with coverage within the 
same scope of the agreement. It is a matter for the parties. 

A number of Respondents claimed that in pursuing the 
issue of an award the Union was ignoring the prospect of 
increased unemployment amongst performers which would 

result as respondents would decline to utilise them. It was 
submitted that a consideration of this outcome should weigh 
against the application. It was also asserted that the Union 
underrated the intrinsic benefits accruing to entertainers 
from the opportunity to perform. This exposure was 
described as an important ingredient in the development of 
a performer's aptitude as well as a means of advertising 
his/her skills. 

There is certainly evidence before the Commission of the 
appreciation of an implied benefit from the act of 
performing. This appeared to be centred in the exercise of 
the skills involved and in the prospect of demonstrating an 
ability to entertain. But it seems to me that this, as distinct 
perhaps from expression of creativity, hardly distinguishes 
entertainers from those in other skilled occupations. In all 
I see no reason to import this concept of the user of the 
services of an entertainer as somehow beneficially feeding 
that person's individual need into a justification for a 
discount on the measuring of the worth of the work. 

If there is an argument for scaling of benefits according 
to skills and/or experience and/or public acceptance then 
that is one which goes or may go to the terms of the proposed 
award. But so far as the proposed minimum wage rate here 
is concerned, there is evidence from some wimesses called 
on behalf of Respondents as well as the Union that not only 
were the proposed rates reasonable they were not extrava- 
gant in terms of non-award rates commonly applied. This 
would suggest that even if there is merit, which I doubt, in 
the proposition that entertainers should be paid less because 
they enjoy performing and benefit intrinsically from the 
opportunity to perform, this does not go to the question of 
the issue of any award in any event. 

At this point I note that throughout the spread of evidence 
before the Commission, and particularly including through- 
out the witness evidence, there were many and various 
references to "employee", "employer", "contractor", 
"independent contractor", "fees", "engaged", "engage- 
ment", "employ", "employment", "agent", "invoice", 
"company", "contract", "professional", "amateur", 
"agency", "invoices", "principal", "bookings" and other 
terms which could, in the particular case have certain legal 
implications, but which, in the generality as used in this case 
by witnesses, could not in my view be conclusively 
determinant of such. I doubt that it could be said that there 
was any consistency in the use of many of these terms across 
the spectrum of the witnesses or even in the course of then- 
own evidence by some of the witnesses. All that can be said, 
I think, is that it appears that the arrangements between 
entertainers and others for performers to appear, are varied. 
There are probably some which are truly between principals 
and contractors but I think it is open on what is before me 
to conclude that arrangements which some parties believe 
are not those of an employer - employee relationship could, 
on a proper examination of all the circumstances, well be 
so characterised in law. 

Having carefully considered the respective submissions 
and evidence going to the question of whether an award 
should issue at all to cover entertainers I have concluded that 
the Union has established the merit of such a course. And 
I see no impediment to those respondents who have not 
objected at all to the application by the Union being named 
in the schedule of the award which ultimately issues. 

I turn now to the arguments as to whether certain of the 
objecting Respondents should be named as respondents. The 
onus lies with the Union to establish the merit of its 
contention that these respondents should be bound by the 
award which will issue. That is the only question before the 
Commission at this point in respect of the objecting 
respondents. Should that question be answered in the 
affirmative then the question of the terms to apply to such 
objecting respondents would arise but, pursuant to the 
manner in which this application has proceeded, that would 
be subject to discussions between the parties in the first 
instance. 

I am satisfied that the findings on the evidence as to 
intermittent work and isolation of entertainers would apply 
in respect of employment in those sectors in which objecting 



Respondents such as retail stores and shopping centres are 
involved. I do not consider that the Union has established 
any litany of exploitation in this area nor, I note, has it 
sought to assert that that is the case. On the other hand I 
consider that its submission as to need in the interests of 
minimum reasonable standards has merit. 

In considering the objections of those involved in retailing 
and those raised by BOMA and the evidence I have 
concluded as follows. 

It appears that common arrangements in the retail industry 
involving entertainers can be categorised as follows. The 
arrangements are quite straight forward. They involve 
engagement (whether of an employee / contractor), perform- 
ance and payment to the entertainer either directly or 
through an agent. They are generally very short term both 
in terms of hours worked in a day or over a period. There 
is generally no exercise of control while the performance is 
being carried out but, it appears, there is a reservation of a 
right of control. Payment will not commonly include 
taxation considerations. The arrangements as to the type of 
performance to be carried out may be arrived at directly 
between the retail store or shopping centre management or 
through an agent relaying the requirements to a particular 
entertainer. The engagement/employment are commonly 
entered into through the medium of an agent. The payments 
commonly resulting are, in the terms of the Union's 
position, generally reasonable (provided payment is re- 
ceived and promptly). 

Nothing in the foregoing, including the mode of payments 
and taxation arrangements, would conclusively exclude 
employer -employee relationships of course. The true nature 
of the particular relationship would have to be ascertained 
having regard for all the circumstances of the particular. 
However, having regard for what is before me I think it quite 
likely that what some in this sector see the arrangements 
entered into as constituting engagement of contractors, a 
close scrutiny could well reveal that, in law, they were those 
of employer -employee. Thus I am not convinced that the 
incidence of employer - employee relationships involving 
performers in the retail industry is so insignificant as some 
of the submissions in objection would have it. 

In all, the principal objections in the retailing area go to 
concerns over the prospect of another award and, more 
importantly, the prospect of an overlay of another set of 
award terms and conditions which would involve any 
excessive administrative burden, and extra costs out of all 
proportion to the current incidence of utilisation of 
performers' skills. 

These concerns are not insignificant by any means and 
they deserve due consideration. But I am not convinced that 
these override the Union's case for respondency. It seems 
to me that the consideration is one to be best dealt with in 
respect of the terms to apply. And I do say that on what is 
before me at this point these respondents appear to have a 
strong case for explicit, distinct consideration going to 
exclusion from some of the general conditions. Indeed it 
seems to me on the evidence of the performers that their 
concerns in this area largely go to establishing minimum 
standards of remuneration, minimum engagements in terms 
of hours, and a prescription of time for payment. 

The Union has stated its willingness to by and accommo- 
date these respondents' concerns relative to the industry in 
which they are engaged. In the light of the finding that the 
respondents should be named in the award which will issue, 
that should ensue shortly. And to facilitate that course this 
matter will be divided so that that part of the Union's claim 
which goes to the terms and conditions to apply in respect 
of respondents in the retail industry will be the subject of 
a conference pursuant to section 32 to be convened shortly. 

I make clear that in arriving at this conclusion I have had 
regard for two other aspects of the objections put One has 
been referred to earlier: namely, the advent of another award 
in a particular industry. Given the predominance of other 
award/s in this sector in terms of employees this is of no 
small moment. However, I am sure the best course at this 
point is to endeavour to meet the respective concerns of the 
parties through the terms to apply. 

The other consideration is the concern of these Respon- 
dents that the scope of the proposed award, with the 
operation of the proposed Clause 6.—Sub-Contracts, would 
in fact encompass arrangements between these respondents 
and, for instance schools, to performance for charity. The 
Union, through Mr Walsh expressly denied any intention to 
have the proposed award cover performances by school 
children or students in dancing, acting or other performing 
arts schools or academies or persons performing in aid of 
charities or "amateurs". But in any event this is an aspect 
of the scope clause and the proposed Clause 6. It is taken 
up subsequently. 

I turn now to Burs wood's particular objections. I note that 
it too has a number of other awards applying and it too 
argued that the advent of another award would be unduly 
onerous and unwarranted in that it does not employ 
entertainers but engages contractors through agents. Of all 
the objecting Respondents however, live entertainment is 
the most integral to the operations of this respondent. There 
is, in my view, sufficient evidence before the Commission 
to warrant naming this respondent as a party to the award. 
However, the same caveat would apply in that in considering 
the question of what terms are to apply I would expect the 
Union to have due regard for the circumstances of the 
particular respondent. While it may be that the nature of 
engagements of entertainers within the complex does not in 
fact have much bearing on the minimum standards which 
the Union seeks, the relatively high incidence of entertainers 
engaged has ramifications in terms of administration which 
I would think are not inconsequential. The Union would be 
bound in any discussions to give this and other relevant 
characteristics of this enterprise due consideration. Again it 
is a matter of the terms to apply and, in the first instance, 
that is one for the parties. To facilitate discussions the same 
arrangements shall occur as for the respondents in the retail 
sector with a separate section 32 conference to be held 
shortly. 

The main objection on behalf of Adventureworld really 
went to the fact of a federal award applying to other 
employees of this Respondent and an at least de-facto 
association of the Union here with the union party to that 
award. However I am not convinced that this objection is 
sufficient to override the case of the Union for Adventure- 
world to be named as a respondent. The terms in the federal 
award in question seem to be well behind general standards. 
The prime responsibility for this may lie with the union 
party to the federal award but the reasons for the situation 
are not known to the Commission. It may be that there are 
no members there. But in any event I do not see how the fact 
of a federal award with inferior standards covering 
categories of workers other than those sought to be covered 
here should be held against this Union in favour of the 
employer Respondent to the federal award on the basis that 
another union should extend the coverage of the federal 
award. The reference to the "other" union is not meant to 
be facetious in that I acknowledge the relationship between 
the two; but against this is the fact that the course of 
omission complained of in respect of the federal union is in 
fact open to the other actual party to that award, the 
Respondent here. And that course has not been taken. Again, 
I say that exercise of a legitimate option of application is 
one for the Union. The test of such in the Commission 
cannot go to the fact of the exercise of a right unless it is 
an abuse. There is no abuse here. I am not convinced by 
Adventureworld's arguments in this respect that the Union's 
case for citation of it as a Respondent has no or insufficient 
merit. Provision will be made in the order which issues for 
discussions between the parties to ensue in respect of the 
terms to apply. 

It would follow from the preceding reasons that I accept 
the following: that an award should issue covering employ- 
ees engaged in the callings identified in the proposed Clause 
7. 

I turn now expressly to the matter of scope. Section 37(1) 
of the Act is as follows. 

37. (1) An award has effect according to its terms, 
but unless and to the extent that those terms 
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expressly provide otherwise it shall, subject 
to this section— 
(a) extend to and bind— 

(i) all employees employed in any 
calling mentioned therein in the 
industry or industries to which the 
award applies; and 

(ii) all employers employing those em- 
ployees; 

and 
(b) operate throughout the State, other than 

in the areas to which subsection (1) of 
section 3 applies. 

Thus section 37(1) provides that an award shall have 
effect according to its terms and, unless those terms provide 
otherwise, the award has common rule effect. 

The key to the coverage of a particular award will be its 
scope clause. In some awards "the industry or industries to 
which it applies", which determines of the range of its 
application, is clearly specified. In others the scope clause 
may refer to the industries carried on by the respondents 
named in the award. 

This last situation was discussed by the Industrial Appeal 
Court in Glover's case [WA Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union and Tferry 
Glover Pty Ltd (1970) 50 WAIG 704]. That case involved 
an appeal from a decision of the Industrial Magistrate in 
enforcement proceedings where the scope clause of the 
award in question specified that the award "shall apply to 
the industries carried on by the respondents set out in the 
schedule". In his judgement, Burt J. has this to say— 

... Each and every award must relate to an industry 
and what the industry is, is in every case primarily a 
question of the construction of the particular award. It 
may be that the question is not only primarily but 
finally a question of construction and it may be that the 
award as a matter of construction fails to give the final 
answer and requires for that purpose that findings may 
be made. 

[at 705] 
He went on to refer to the "common object" criterion in 

Parker's case [Parker and Son v. Amalgamated Society of 
Engineers (1926) 29 WALR 90] and expressed his view that 
this idea of common object was not without difficulty went 
on to illustrate the second approach identified above. He 
found the scope clause would mean the award was binding 
on all employers employing workers within the award 
classifications in that industry "and at all points within it". 

Wickham J. in endorsing this approach noted that the 
inclusion of subheadings in a list of respondents to an award 
was no more than a convenient reference. 

I note that the definition of "industry" in the Industrial 
Arbitration Act 1912-1976, which legislation was in force 
at the time of the Industrial Appeal Court deliberations in 
Glover's case, was as follows. 

"Industry" includes— 
(a) Any business, trade, manufacture, handicraft, 

undertaking, or calling of employers on land or 
water; 

(b) Any calling, service, employment, handicraft, or 
industrial occupation or vocation of workers, on 
land or water; and 

(c) A branch of an industry or a group of industries; 
The definition of "industry" was extended with the 

replacement Industrial Arbitration Act 1979 enacted and 
was expressly inclusive of each categorisation. The defini- 
tion was as follows. 

"Industry" includes each of the following— 
(a) any business, trade, manufacture, handicraft, 

undertaking, or calling of employers on land or 
water; 
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(b) the exercise and performance of the functions, 
powers, and duties of the Crown and any Minister 
of the Crown, or any public authority; 

(c) any calling, service, employment, handicraft, or 
occupation or vocation of employees, on land or 
water, 

whether or not, apart from this Act, it is, or is 
considered to be, industry or of an industrial nature, and 
also includes— 
(d) a branch of an industry or a group of industries. 

and expressions cognate with "industry" shall bear 
correlative meanings. 

In 1984 the definition was amended to delete the words 
"and expressions cognate with "industry" shall bear 
correlative meanings". 

Thus the definition currently is as follows. 
"industry" includes each of the following— 
(a) any business, trade, manufacture, undertaking, or 

calling of employers; 
(b) the exercise and performance of the functions, 

powers and duties of the Crown and any Minister 
of the Crown, or any public authority; 

(c) any calling, service, employment, handicraft, or 
occupation or vocation of employees, whether or 
not, apart from this Act, it is, or is considered to 
be, industry or of an industrial nature, and also 
includes— 

(d) a branch of an industry or a group of industries; 
The various tests to be applied in identifying an industry 

were reiterated by the Industrial Appeal Court in the Clerks' 
case [Federated Clerks' Union of Australia, WA Branch v. 
Hospital Salaried Officers' Association of WA (1979) 59 
WAIG 905], This included an examination of not only the 
tests in the Glover and Parker cases but also in Donovan's 
case [RJ Donovan and Associates Pty Ltd v. Federated 
Clerks' Union of Australia, WA Branch (1977) 57 WAIG 
1317], 

The Union's area and scope clause of the proposed award 
as re-advertised in the Western Australian Industrial Gazette 
is as follows— 

4.—Area and Scope. 
(a) This Award shall have effect throughout the State 

of Western Australia and shall include employ- 
ment outside of the State of W.A. where such 
employment originated in W.A. 

(b) This Award shall apply to all employees em- 
ployed in the callings described in Clause 7 (Rates 
of Pay) of this award in the entertainment and 
associated industries as carried out by the respon- 
dents. 

(c) (i) Without limiting the foregoing the entertain- 
ment and associated industries shall include: 
Opera, Dance, Theatre, Music Theatre, Pup- 
petry, Variety Shows, Vaudeville Shows, 
Circuses, Revues, Pantomime, Balls, 
Dances, Weddings, Socials, Retail Store 
Promotions, Public Relations and Promo- 
tions featuring performers appearing in per- 
son, Shopping Centres [subject to Clause 
4(c)(ii)], Markets, Restaurants, Cabarets, 
Winehouses, Casinos, Nightclubs, Hotels, 
Motels, Clubs (including but not limited to 
Social Clubs, Sporting Clubs, Ethnic Clubs), 
Theme Parks, Festivals, Ships and Ferries, 
Schools (including but not limited to Danc- 
ing Schools, Drama Schools, Talent Schools, 
Primary Schools, Secondary Schools, Uni- 
versities and Colleges), Entertainment Pro- 
moters, Entrepreneurs, Agents, Bandleaders, 
Entertainment Contractors/Directors, Arenas 
(including but not limited to skating arenas). 
Recreation Centres and all Open Air Venues 
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(including but not limited to Recreational 
Parks, Aquatic Centres, Streets, Arenas, 
Building Sites) and anywhere live perform- 
ances may be given by performers. 

(ii) This Award shall not apply to persons 
employed as a Father Christmas or a Talking 
Tree by a retailer in a retail shop or in the 
immediate vicinity such as walkways, en- 
trance foyers and the like. 

(iii) This Award shall not apply to persons 
employed pursuant to the Mannequins and 
Models (Western Australia) Award or to any 
successor Award made thereto. 

(d) ... 
(e) ... 
(f) ... 

Respondents raised a number of matters about or relating 
to the proposed scope clause. First, the question of whether 
there is jurisdiction for the Commission to make an award 
in respect of the scope identified in subclause (a) of the 
proposed clause and, if there is, whether the proposal should 
be endorsed. Second, the question of whether the remainder 
of the clause should be endorsed. 

Some of the objecting parties argued that this Commis- 
sion could not regulate employment relationships beyond 
the scope of the legislation itself and this is what, in fact, 
the proposed subclause (a) sets out to do. 

That part of the proposed subclause (a) which attracted 
this submission is underlined in the citation of the whole 
subclause which follows. 

(a) This Award shall have effect throughout the State 
of Western Australia and shall include employ- 
ment outside of the State of W.A. where such 
employment originated in W.A. 

In my view the test of whether or not an employment 
relationship can fall within the scope of the Industrial 
Relations Act, 1979 is a matter to be determined on the facts 
of the specific employment relationship and by reference to 
the legislation; and particularly sections 3, 7, and 23 of that 
Act. 

It seems to me that, provided that the criteria set down 
within the legislation are met, then an industrial matter 
between or relating to an employer/employee may well fall 
within the scope of the legislation notwithstanding perform- 
ance of work pursuant to the contractual relationship 
external to the State of Western Australia [see, for instance, 
the decision of Coleman C. in Jacobus Van Dijken and 
Bunnings (Northern Tferritory Pty Ltd), (1987) 67 WAIG 
957]. In that sense an award provision which does no more 
than the legislation so far as scope is concerned would be 
unexceptional. I am satisfied that the Union's application 
here is motivated by experiences of and knowledge of 
employment relationships "originating" in Western Austra- 
lia but with at least some performance of the contract outside 
the State and, as such, it seeks to make express in the award 
what would be a legitimate scope pursuant to the legislation; 
and no more. 

Leaving aside the manner of the expression of that intent 
for the moment, there is the matter of merit. I note the 
evidence of Ms Osbome of employment relationships 
entered into in Western Australia with performance of the 
contractual obligations arising thereafter being in Western 
Australia as well as overseas. It is clear from the Union's 
submissions, as well as the evidence of Mr Walsh, that it is 
this type of employment which the Union considers warrants 
regulation by the proposed award. The evidence of Ms 
Osbome of the conditions experienced in the course of this 
work gives significant weight to the merit of the Union's 
position as to need to regulate and the Respondents have not 
established anything to the contrary. Further, given the 
evidence before the Commission as to widely varying 
presumptions across the ranks of performers, agents and 
those who engage performers as to what, in law, actually 
constitutes an employer - employee relationship and the 
obligations arising, there is probably good reason pursuant 

to the objects of the Act for making express within the scope 
clause what, in the particular, may well be caught anyway. 
However I consider that the proposed subclause (a) should 
include specific reference to its subjection to the Act lest it 
inadvertently be construed as going beyond its scope. 
Subject to an addition to that effect I would endorse this part 
of the Union's claim. In so doing I note that I consider the 
callings in the wages clause would fall, in my view, within 
the Union's eligibility rule for membership. 

That leaves subclauses (b) and (c) of the proposed Clause 
4. Of (c) only paragraph (i) is contentious. 

The criticisms of the proposed subclauses (b) and (c)(i) 
raised by some objecting Respondents go to the references 
to "entertainment and associated industries"; the citations 
in subclause (c)(i) which were described as at least 
"peculiar"; a purposeful extension beyond constitutional 
coverage; and the attempt, by way of the last phrase, to 
encompass any "place". This last refers to that part of (c)(i) 
as follows, with emphasis added. 

(c) (i) Without limiting the foregoing the entertain- 
ment and associated industries shall include: 

anywhere live performances may be given 
The Union, however, rejects these arguments and draws 

on the definition of "industry" in section 7, and particularly 
(c), of the Act for support. 

Subclause (b) of the proposed scope clause is largely 
unremarkable in the context of the second approach 
identified by Burt J. in the Glover case other than the 
reference to "entertainment and associated industries" as 
carried on by the respondents. And this reference is carried 
through in subclause (c)(i) by the listing of what, in the terms 
of the clause, are identified as being included in (or deemed 
to be?) "entertainment and associated industries". It is 
noted that this list includes most of the subheadings in the 
schedule of respondents supplied by the Union but not all. 
And "the entertainment and associated industries" identi- 
fied in the list include items which are not identified in any 
subheading in the respondent's list. These include "Recrea- 
tional Parks", "Aquatic Centres", "Streets", "Building 
Sites" and, the statement "anywhere live performances may 
be given by performers" as well as "Variety Shows", 
"Vaudeville Shows", "Pantomime", "Balls" and various 
types of schools. 

It may well be that some of the respondents named in the 
Union's schedule do actually operate an enterprise or 
business which could be said to fall into some of these 
"industries" notwithstanding that such is not explicitly 
identified in the subheadings. 

In my view there are a number of difficulties with the 
Union's proposed subclauses (b) and (c)(i). The first 
involves the phrase "entertainment and associated indus- 
tries" in subclause (b). It seems to me that the inclusion of 
the word "associated" is a confusing complication which 
could effectively render the scope of the award at least 
ambiguous. I would delete that and with it the reference to 
the "entertainment" industry which would otherwise serve 
to narrow the scope down. The subclause would then read, 
with deletion noted, as follows. 

(b) This Award shall apply to all employees em- 
ployed in the callings described in Clause 7 (Rates 
of Pay) of this award in ... industries as carried out 
by the respondents. 

I see this amendment and the amendment to subclause (b) 
detailed earlier as open to the Commission pursuant to the 
obligations to take all such steps as are appropriate and 
necessary to remove any ambiguity or lack of clarity in 
clauses or terms as drafted before endorsing such. And as 
the amendments are limited to this and do not go to any 
extension (or even reduction) of the scope of the proposed 
clause as advertised no obligation to re-advertise is raised 
in my view. 

That leaves subclause (c)(i). I note the comments of 
Wickham J. in Glover's case in respect of subheadings in 
award respondency list and the reasons of Fielding C. in the 
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Macedonian Transport case [Flood v. Macedonian Transport 
Co. (1984) 64 WAIG 874] on the same subject. I am not 
concerned at the headings used in the schedule and there is 
no difficulty insofar as these are reflected in subclause (c)(i) 
so far as I am concerned, including insofar as there is a 
defining of inclusions in the heading. Thus I consider that 
an open air venue could well function as a commercial 
operation and fall within the definition of industry. And I 
consider that "bandleader" might well fall within the 
"calling" of an employer and thereby be an industry for the 
purposes of the Act. But I do not accept there is anything 
which could go to "Streets" being construed as an industry 
and I am not prepared to accept the universal' 'everywhere" 
as being capable of construing as an "industry" let alone 
an "associated" one. And it would follow from my earlier 
comments that I would delete the words "entertainment" 
and "associated" from the subclause. There are some other 
minor changes I would require too which go only to drafting 
style and standards of this Commission. Again I see these 
going to clarity and because of my conclusion as to Clause 
6, there is no warrant for taking the effects of the rejected 
parts further. 

I turn now to the question of jurisdiction raised in respect 
of the proposed Clause 6.—Sub-Contracts. It is expressed 
in the schedule of the proposed award terms as follows. 

6.—Sub-Contracts. 
(a) (i) A person contracting with another person 

who will perform of any of the kinds [sic] 
covered by this Award shall contract to 
provide and shall provide terms and condi- 
tions no less favourable than those prescribed 
by this Award. 

(ii) A person contracting with another person 
pursuant to sub-paragraph (6)(a)(i) shall 
make a record in writing including the 
following details: 
(A) the name and address of the person 

giving the work; 
(B) the name and address of the person to 

whom the work is given; 
(C) the address where the work is to be 

performed; 
(D) the date of giving out the work; 
(E) a description of the kind of work to be 

performed; 
(F) the proposed date and duration of each 

performance and any rehearsal; 
(G) the amount to be paid for the work 

including the total amount and the 
amount to be paid for each performance 
and/or rehearsal where more than one 
performance or rehearsal is agreed. 

(iii) A copy of the record referred to in sub- 
paragraph (6)(a)(ii) above shall be given to 
the person doing the work and the record 
retained by the person giving the work shall 
be available for inspection by a person duly 
authorised to inspect a Time and Wages 
Record in accordance with Clause 14(c) of 
this award. 

(b) If a person [who in this sub-clause and sub-clause 
(c) shall be known as "the first person"] contracts 
or arranges with another person [who in this 
sub-clause and sub-clause (c) shall be known as 
' 'the second person"] for the performance of work 
of any of the kinds covered by this Award, 
pursuant to which contract or arrangement the 
second person will not personally or will not alone 
perform the work, then the contract or arrange- 
ment shall comprise terms whereby: 

(i) the work to be performed by the second 
person or any other person shall be per- 
formed on terms and conditions no less 

favourable than those prescribed by the 
Award; 

(ii) the contract or arrangement entered into by 
the second person with any other person for 
the performance of the work shall be on 
terms and conditions no less favourable than 
those prescribed by this Award. 

(c) (1) A record in writing shall be made by: 
(i) the first person with respect to a contract 

or arrangement made pursuant to sub- 
clause 6(b); 

(ii) the second person with respect to a 
contract or arrangement made pursuant 
to sub-clause 6(b)(ii); 

including the following details: 
(A) the name and address of the first person; 
(B) the name and address of the second 

person; 
(C) the address where the work is to be 

performed; 
(D) the date of making the contract or 

arrangement; 
(E) a description of the kind of work to be 

performed; 
(F) the proposed date and duration of each 

performance and any rehearsal; 
(G) the amount to be paid for the work 

including the total amount and the 
amount to be paid for each performance 
and/or rehearsal where more than one 
performance or rehearsal is agreed; and 

(H) the name and address of each person 
who actually perfonns the work. 

(2) A copy of the records referred to in paragraph 
(I) shall be given to the person doing the 
work and the record retained by the person 
making the record shall be available for 
inspection by a person duly authorised to 
inspect a Time and Wages Record in accor- 
dance with Clause 14(c). 

(d) Where a person has performed work pursuant to 
sub-clause (a) or (b) above that person may make 
a claim for payment for that work by serving on 
the person giving the work (including where 
relevant the second person) a statutory declaration 
specifying the identity of the person performing 
the work, the work performed, the date or dates 
on which the work was performed and the 
payment claimed. Such statutory declaration, if 
served within six (6) months of completion of the 
work shall be accepted by any court or tribunal of 
competent jurisdiction including the Industrial 
Magistrate's Court as proof of liability on the part 
of the person served to pay the sum claimed unless 
the person served is able to prove: 

(i) that the work was not in fact done; or 
(ii) the payment claimed is not the correct 

payment due for the work actually done. 
(e) In any proceedings commenced concerning work 

performed pursuant to this Award it lies upon any 
person alleging that the person performing such 
work was not an employee to prove that such was 
the case. 

(d) A respondent to this Award shall not, in any way, 
directly or indirectly, be a party to or concerned 
in conduct that: 

(i) hinders, prevents or discourages the 
observance of this Clause; or 

(ii) causes or encourages or is likely to 
cause or encourage a breach or non- 
observance of this Clause. 
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There are actually a number of issues raised by objecting 
Respondents. It was argued that the proposed clause 
amounts to an extension of the scope of the proposed award 
to cover persons who are neither employees nor employers 
who are thereby beyond the jurisdiction of the Commission. 

It was asserted that the clause actually would regulate in 
three tiers: in that the relationship between a person 
contracting with another person to perform work would be 
regulated; with "person" perhaps including an employer, so 
that in one sense the proposal Clause 6 would impose 
additional obligations on an employer and with what was 
described as a significant "sting" attached to that by way 
of later provisions. It was submitted that on the face of it, 
subclause (a)(i) is aimed at the relationship of a person 
contracting with another person irrespective of whether the 
other person is an employee or not and therefore, effectively, 
it seeks to govern the relationship of independent contrac- 
tors. Paragraph (a)(ii) is then, it was submitted, a proposition 
which operates on the contractual relationship aimed at in 
paragraph (a)(i) with an attempt to go further in subclause 
6(b) by attempting to regulate further contractual relation- 
ships including those of persons who might or might not be 
an employer. 

It was argued that if the relationship which the claim 
purports to govern goes beyond the relationship of employer 
- employee, it clearly is beyond the jurisdiction under the 
legislation. It was submitted that the proposed Clause 6 can 
not reasonably be said to be limited to regulating the duties 
of an employer in the capacity of employer and really goes 
to regulating the relationship of any person with any other 
person, irrespective of whether the relationship is one of an 
employer-employee nature. 

Reference was made to a number of sections in the Act, 
including section 37, in stating that an award could only 
impose obligations on employer/s and on employees 
employed in any calling in an award but not in respect of 
anyone else. The means by which a union could pursue a 
clause which would have the effect of regulating persons 
who had not been served with the claim in Clause 6 which 
claim had not been advertised was questioned. And it was 
submitted that so far as the provisions went to asserting an 
obligation to have a statutory declaration accepted in any 
court, the provisions were an attempt to impose conditions 
on civil courts; had not been justified; were beyond power 
and constituted an attempt to usurp the authority conferred 
on the Industrial Magistrate pursuant to section 83 of the 
Industrial Relations Act, 1979. 

The Union submitted that the thrust of the Respondents' 
argument concerning Clause 6 is that the Commission has 
no power to regulate non-employment relationships. It 
rejected the proposition that the clause was so wide as to 
include partnerships and other arrangements. It says that the 
terms of Clause 6 are confined to circumstances where a 
person contracts with another "to perform work". This, it 
says, does not reflect the legal or factual situation of a 
partnership. 

The Union says that while there may be lack of an express 
authority at Full Bench or Industrial Appeal Court level in 
this State on this point, there is no such authority against the 
claim either. And, it says, there is High Court, Australian 
Industrial Relations Commission and South Australian 
Supreme Court support for the claim. Further, it is argued 
that there is express warrant for the clause in the Act itself. 
And it urged the Commission to note that "affecting to or 
relating to the work, privileges, rights or duties of employers 
or employees in any industry..." in the Western Australian 
Act were not addressed by Respondents. 

The Union rejected the argument that the application was 
not served on independent contractors and the intent to 
regulate them was not advertised as reason for rejection. It 
effectively submitted that the clause was needed because of 
particular features in the entertainment industry and that the 
Act contemplated an ability to so regulate without a 
requirement to serve notice. 

The Union also rejected the argument that through the 
proposed clause it was trying to usurp the role of the 
Industrial Magistrate. It drew attention to the words "unless 

otherwise prescribed" in section 83(8) and submitted that 
this allowed of a prescription per the proposed clause 
because the facts justify a different method of assessing the 
evidence. It was stated by the union that these include the 
inequality of bargaining power. 

Both the Union and the Respondents and the intervenor 
extensively canvassed judgements in other arbitral jurisdic- 
tions and courts as well as High Court cases. I do not think 
it necessary to canvas the detail of all these. 

There is no doubt the proposed clause 6 is an ambitious 
one. It seems to me that applying the ordinary meaning of 
the words used in the clause includes a number of key 
elements. 

First, it sets out to bind any person at all (i.e. not just 
employers) who contracts in any manner at all with any 
other person such that work done of any kind which would 
fall within the "callings" in the wages clause (i.e. not just 
by employees) becomes the catchment for the award. 
Second it sets out to bind the persons caught by this in 
respect of the keeping of records of the arrangement. Third 
it sets out to establish a means of pre-emption of the nature 
of the relationship. Fourth it would, by award regulation, 
have the onus of proof in any enforcement proceedings 
reversed. That is, where the Union or a person was to raise 
a claim for enforcement of an award, then the usual onus on 
the applicant would not apply. Finally in the event of such 
a matter proceeding, the award would not only require the 
respondent in such proceedings to disprove the claim (rather 
than the applicant prove it) but would restrict the grounds 
of objection to two. 

I have considered the clause carefully in the light of the 
submissions made. I have already found on the evidence that 
in areas of work involving entertaining, those looking for 
work are vulnerable. This appears particularly so in the more 
intermittent work sectors. I doubt this is a unique situation 
as the Union claimed but I believe on the evidence that this 
is probably a serious problem. And I think that the evidence 
showing significant uncertainty and/or confusion in respect 
of the nature of arrangements actually entered into by those 
who perform is a serious additional problem. 

However I am not convinced that the proposed clause is 
within jurisdiction. For one I consider that its effect would 
be to sweep up true principal-contractor relationships, but 
without the direct or substantial condition of "affecting or 
relating to the work, privileges, rights or duties of employers 
or employees in any industry or of any employer or 
employees therein" having been established. 

And I would not endorse that part of the provision which 
would allow for the reversal of onus and use of statutory 
declarations as sought. For one I do not think it open to the 
Commission to legislate in this way. And second I am not 
convinced that good cause has been established to alter the 
onus so drastically. 

Thus, in essence while there may be a case for some 
regulation in this area, I am not convinced that the clause 
sought by the Union is within power and it will not be 
endorsed. However I would allow for a liberty to apply. 

Finally I note that Bullshot Agency will not be named as 
a respondent to the award. Mr Low's evidence is a guarantee 
of that. Its administrative convenience could well be met, 
one would think, by some arrangement with the Union. 

These are my reasons in this matter. 
The claim will now be divided to allow for the further 

pursuance of the questions of terms to apply to the 
Respondents who had objected to the claim. Conferences 
will be listed shortly. 

The dividing of the Matter No. A 18 of 1989 pursuant to 
section 27(1 )(s) will be as follows. 

1. Subject to paragraph 3., the claim against all 
respondents who did not object to the claim to be 
divided to allow for finalisation and issue of the 
schedule of the award to apply to respondents who 
did not object to the claim (Matter No. A 18 of 
1989). 

IPQfiO—d 
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2. The claim against the remainder of the respon- 
dents to be divided as follows. 
• retail stores and shopping centres (to be 

designated Matter No. A 18A of 1989). 
• Burswood Casino (to be designated Matter No. 

A 18B of 1989). 
• Adventureworld (to be designated Matter No. 

A 18C of 1989). 
3. So far as the terms to apply to those respondents 

who did not object to the claim is concerned, the 
Union will be required to meet with the Senior 
Awards Officer within 7 days to settle matters of 
style, consistency and clarity of expression. The 
resulting schedule will be supplied then to all 
parties. 

I should note that the proposed structural efficiency 
principle clause which was produced during proceedings in 
its terms will not be included in any schedule endorsed by 
the Commission at this point because it appears it was not 
generally served. 

23 August 1993 
The foregoing reasons issued in June 1993. Following 

clarification of matters of style and expression in the 
schedule of terms sought by the Union, minutes of orders 
issued. In accordance with those reasons provision was 
made in the minutes of orders for division of the claim. This 
was to allow the award to issue in respect of those 
respondents who did not oppose either its issue or the terms 
sought by the Union. The issue of whether or not an award 
should apply to the respondents who opposed that course 
having been decided, the remaining divisions were to 
separate, respectively, the remaining disputes as to the terms 
to apply to those respondents. 

Minutes to those ends issued in July. However at the 
speaking to those minutes, the Chamber of Commerce and 
Industry of Western Australia ('CCIWA'). who appeared as 
a party pursuant to section 29A of the Act, raised questions 
going to the Wage Fixing Principles and further to questions 
going to the course and purposes of the proceedings, 
opportunity to be heard and the state of the Union's claim. 
These were endorsed by the respondents who appeared. The 
crux of what was put was that the parties had not been heard 
relevantly on the Wage Fixing Principles and the terms of 
the Union's schedule because of the way in which the matter 
had proceeded and the matter of the terms to apply and 
obligations pursuant to the Wage Fixing Principles had not 
been disposed of in the reasons for decision. The Union 
opposed this submission. 

Of course the purpose of a speaking to the minutes is 
limited to an opportunity for the parties to raise matters of 
correction or ambiguity in the minutes of an order in the 
light of the reasons for decision. It is not an opportunity to 
put further argument to seek a rehearing. [Full Bench 
decision in No. 192 of 1791, Mt Newman Mining Go. Pty 
Ltd and Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Another, (1981) 61 WAIG 
1043]. However as Kelly S.C. put it at page 1951 of the 
published reasons in that case the Commission is not 
precluded by the fact of minutes having issued from any 
further consideration at all or from hearing any further 
submissions if it considers it right to do so. It is a matter of 
discretion to be exercised pursuant to section 26 which, as 
Kelly S.C. noted, is a requirement on the Commission "to 
act according to equity, good conscience and the substantial 
merits of the case, without regard to technicalities and legal 
forms and to do so would appear to sit quite comfortably 
within the power conferred by section 27( 1 )(v) to do all such 
things as are necessary or expedient for die expeditions and 
just hearing and determination of the matter." 

In considering the concerns raised by the CCIWA at the 
speaking to the minutes issued in July I concluded there was 
substance in its submission that the matter of the Wage 
Fixing Principles had not been addressed. For this reason I 
concluded that pursuant to section 26 a specific opportunity 
for submissions on these should be allowed. The case was 

reopened for that purpose. These submissions have been 
made. 

By way of observation only I note that the CCIWA sought 
to appear at the speaking to the minutes as "a section 50 
party"; a phrase which in some quarters seems to have been 
cemented in industrial folk lore as conferring special 'rights' 
in respect of any matter at all in the Commission on those 
bodies which, per section 50 of the Act, simply, have a right 
to be heard by the Commission in Court Session in State 
Wage Cases. The fact is there is no conferral of 'party' status 
in respect of the State Wage Case. And there is certainly no 
conferring of 'party' status by this section of the Act on these 
bodies in respect of any other matter in the Commission. 
Should any body named in section 50 of the Act wish to be 
heard in another matter in the Commission in which it is not 
a party, it can only do so by discretionary granting of leave 
to appear. And this course would usually only be after 
application in accordance with the Act and its regulations. 
This involves the raising of grounds on which the 
application for leave to appear is based and, importantly, 
reasonable identification of these to the parties to the 
particular matter so that they can consider their respective 
positions so far as the application for leave is concerned and, 
should that succeed, their respective positions in answer to 
the grounds identified. 

The foregoing observations do not apply to the CCIWA 
in the particular case however. There was no assertion of any 
'right' of appearance nor any presumption disposing of the 
Commission's discretionary powers at the hearing in which 
the CCIWA appeared. The fact is that the CCIWA had 
standing in Matter No. A18 of 1989 by virtue of service of 
the claim on it pursuant to section 29A of the Act; that 
service being a requirement imposed on any applicant 
seeking the issue of a new award or new industrial 
agreement. 

I turn now to the matter of the Wage Fixing Principles and 
this application. It is clear, and this was conceded by the 
Union, that the schedule of terms sought does not meet 
paragraph (d) of the First Award Principle [(1992) 72 WAIG 
191 at 203] in that, in particular, it does not express the total 
minimum rate in two parts (base rates and supplementary 
payments) which "bear a proper relationship to the rates for 
relevant classification in other minimum rates awards". 

The schedule of terms is also criticised as not including 
obligations which would meet the Structural Efficiency 
Principle. However I do not consider this submission has 
substance. It is inconceivable that before an award can issue 
at all employer parties and union/s must have negotiated all 
the requirements of the Structural Efficiency Principle in the 
same sense of obligation applying to parties who are actually 
bound by an award and thereby the Principles. Thus if this 
was the case then the First Award Principle would be a 
nonsense. I do not accept this argument as one which 
precludes the issue of any award at all at this time in this 
case. 

The other main argument raised by the CCIWA and 
supported by some respondents was that the Union has not 
met paragraph (a) of the First Award Principle in that it had 
not established that the terms of its schedule reflect existing 
terms and conditions. This argument is not accepted. It is 
a matter of unrefuted record in this matter that the Union 
here has sought to reflect existing minimum conditions 
applying by award regulation in Western Australia pursuant 
to a federal award. It is also a matter of record that the 
Commission has required the Union to serve its schedule of 
terms as amended in the course of long conference and 
hearing proceedings on all the respondents it sought to bind. 
It is also a matter of record that in respect of any named 
respondent about which there was any doubt as to service 
of the claim or as to functioning, the Commission required 
the Union to confirm its pursuance of respondency in each 
instance. That resulted in a proper culling of named 
respondents. And it is a matter of witness evidence called 
on behalf of the Union and also some respondents that the 
conditions sought in the terms of the Union's schedule 
reflected minimum conditions consensually applying more 
widely across theatre and entertainment venues in Western 
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Australia and elsewhere than those already applying by way 
of award regulation. In this respect I refer in particular to 
the evidence of Ms McNae, Ms Barr, Mr Low and Mr 
Morrissey. And it is a matter of record that the vast majority 
of respondents to this claim here do not oppose the 
conditions sought by the Union, And, to these considerations 
can be added an appreciation of the wording of paragraph 
(a) with its 'prima facie' condition. Having regard for all 
these, I have no doubt that the Union has met the test for 
the purposes of paragraph (a) of the First Award Principle. 
It is not the function of this Commission in the face of 
significant consensual positions and evidence reasonably 
supporting those to embark on surveys and inquisitions 
which add to costs and delays. The Union's position here 
in respect of paragraph (a) is reasonably established in 
respect of those respondents who do not object to the terms 
of the schedule raised by the Union. 

However, as has already been made clear, this does not 
dispose of considerations pursuant to section 26; a consider- 
ation implicit in the expression of paragraph (a) anyway. So 
far as this matter goes the consideration must have 
cognisance of the fact of the number of respondents who did 
not and have not objected at any time to the terms sought 
by the Union. That consideration has been made to the effect 
that there is no impediment to an award issuing in respect 
of these respondents. 

But as already noted that conclusion does not pre-empt 
the situation at all for those respondents who object to the 
terms sought by the Union. In dealing with these the 
discretion conferred by section 26 must apply. That is, the 
fact of a meeting of paragraph (a) of the First Award 
Principle by the Union will not preclude a proper evaluation 
of the circumstances of those particular respondents in 
objection. Thus, it is entirely open for the Commission to 
establish limited or different terms in respect of any of those 
respondents. But first they have to deal with the Union, in 
terms, with a view to first establishing the particulars of their 
respective concerns. And the Union has to consider these 
answers in terms. The orders which issue will establish the 
channels for this. 

Thus I would say it should not be open to the objecting 
respondents to succeed in inhibiting the issue of an award 
in respect of the more than 80 respondents who do not 
oppose it in its terms when such issue can not pre-empt or 
prejudice the respective positions of the objecting respon- 
dents. It would not be fair. 

Having now further heard the parties I would accept only 
that part of the CCIWA's submission, and the employers in 
support, going to the failure of the Union's schedule to 
express the minimum wage rates it sought in two columns. 
The Union will be required to pursue this course. However, 
I consider that in all the circumstances of the length of 
proceedings, and the finding of a need for an award, time 
should be allowed for that to occur. This provision will be 
made in the Orders which issue. 

I note that the Union accepts that certain named 
respondents should not now appear in the schedule. These 
will be deleted. So far as the question of the Seaview Tavern 
is concerned, the Commission has no reason to believe that 
this respondent should now be struck out. 

Minutes now issue. If a party wishes to be heard in respect 
of those minutes it should contact my Associate by no later 
than 4pm on 26th August, 1993. 

27 August 1993 
A speaking to the minutes was held on 27 August 1993. 

Changes have resulted to the preamble to include further 
appearances, to the operative date to allow for a longer lead 
in time and to the scope clause to reflect a position raised 
by some respondents and agreed to by the Union, and to omit 
a provision now said by the Union to be redundant. The 
submission of some respondents that the minutes of order 
did not reflect a conclusion in the reasons for decision that 
the Union's claim should be dismissed was rejected as 
having no basis in those reasons. There was a further 
submission by some employers that 4. of the minutes of 
order should be amended to dispose of an implication, they 

say, that the Commission has simply 'stayed' the application 
of the terms of the schedule to the objecting respondents. 
The reasons state the questions of the terms to apply 
respectively to the objecting respondents is open. There is 
and can be no 'stay' presumed. The questions will go to the 
merits in the particular. The order which now issues, while 
not being in exactly the same terms proposed by some of 
the respondents at die speaking to the minutes, incorporates 
changes which, I believe, better reflect that conclusion as 
expressed in the issued reasons. The order now issues. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Actors Equity of Western Australia 
(Union of Employees) 

and 
Playback Theatre and Others 

and 
Minister for Labour 

and 
Trades and Labor Council of Western Australia 

and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia, intervening; 

and 
Building Owners and Managers Association of Australia 

Ltd, intervening; 
No. A 18 of 1989. 

COMMISSIONER S.A. KENNEDY 
30 August 1993 

Order. 
HAVING heard Mr J. Walsh and later Ms P. Giles (of 
counsel), Ms S. Tarrant and later Mr M. Keogh on behalf 
of Actors Equity of Western Australia (Union of Employ- 
ees); Ms R. Dight and Mr H. Dixon (of counsel) and later 
Mr G. Blyth on behalf of Myer WA Stores Ltd, Ahems Pty 
Limited, St Martins Properties (Aust) t/a Karrinyup Shop- 
ping Centre; 

Mr D. Jones and Mr H. Dixon (of counsel) and later Mr 
G. Blyth on behalf of Adventureworld (WA) Pty Ltd t/a 
Adventureworld; Ms G. Marton and Mr H. Dixon (of 
counsel) and later Mr G. Blyth on behalf of Burs wood 
Resort (Management) Limited; Mr A. Cooke on behalf of 
the Trades and Labor Council of Western Australia; Ms J. 
Sheridan on behalf of the Minister for Labour, Mr G. Blyth 
on behalf of the Chamber of Commerce and Industry of 
Western Australia; Mr M. Bishop on behalf of the (SDA), 
by leave, intervening; and Mr S. Kenner on behalf of the 
Building Owners and Managers Association of Australia 
Ltd, by leave, intervening; 

NOW THEREFORE, I the undersigned pursuant to the 
powers conferred by the Industrial Relations Act 1979, do 
hereby make the following orders— 

1. THAT so far as the claim in terms goes to the 
following Respondents it shall be divided from 
A 18 of 1989 and be designated A 18A of 1989. 

• Myer WA Stores Ltd 
• Ahems Pty Limited 
• St Martins Properties (Aust) t/a Karrinyup 

Shopping Centre 
2. THAT so far as the claim in terms goes to 

Burswood Resort (Management) Limited it shall 
be divided from A 18 of 1989 and be designated 
A 18B of 1989. 



3. THAT so far as the claim in terms goes to 
Adventureworld (WA) Pty Ltd t/a Adventure- 
world it shall be divided from A 18 of 1989 and 
be designated A 18C of 1989. 

4. THAT a new award to be known as the "Perform- 
ers Live Award (WA) 1993" in the terms of the 
following Schedule shall now issue; provided that 
its terms in respect of the Respondents cited in 1, 
2 and 3, other than as to respondency, shall not 
apply with the question/s of the terms to apply to 
those respondents being the subject of conciliation 
and/or arbitration by means of the divided matters 
identified in 1, 2 and 3 of this order. 

5. THAT the award shall have effect from the 
beginning of the first pay period on or after the 
14th day of September 1993. 

6. THAT Clause 7.—Rates of Pay of the Schedule 
shall operate for a term of 6 months from the 
beginning of the first pay period on or after the 
14th day of September 1993 during which period 
the matter of the base rate/supplementary pay- 
ments requirement of the First Award Principle 
shall be addressed. 

7. The term provided for in 6. hereof may be 
extended or reduced only by order of the Commis- 
sion. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1.—Tide. 

This award shall be known as the "Performers Live 
Award (WA) 1993". 

1A.—State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
award without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Definitions 
4. Area and Scope 
5. Terms of Engagement 
6. Reserved 
7. Rates of Pay 
8. Aggregate Payments 
9. Hours of Work 

10. Organisation of Work 
11. Number of Performances 
12. Overtime 
13. Wages—Method of Payment 
14. Time and Wages Record 
15. Sunday and Public Holidays 
16. Travelling 
17. Special Attendance—Publicity 
18. Auditions 
19. Wardrobe and Make-Up 
20. Annual Leave 
21. Annual Leave Loading 
22. Sick leave—Injuty Leave 
23. Leave for Industrial Relations Proceedings 
24. Company Meetings 
25. Posting of Award and Notices 
26. Rosters 
27. Access for Union Representatives 
28. Union Membership 
29. Hazardous Action 

30. Staff Facilities 
31. School Tburs 
32. Compassionate Leave 
33. First Aid Kit 
34. Superannuation 

Schedule A—Standard Contract Of Service For 
Single/Series Of Plays And/Or Productions 
Schedule B—Standard Contract Of Service For 
Casual Performances 
Schedule C—Parties to Award 

3.—Definitions. 
(1) "Actor" or "Actress" means an employee who takes 

part in a performance and/or is engaged to take part in 
rehearsal for a performance and who is required to speak by 
himself or herself in the aggregate more than 80 words or 
to sing solo more than 64 bars of music in the aggregate 
and/or to sing in variety performances as a member of a 
speciality duo and/or trio and/or quartet in the aggregate 
more than 64 bars of music, or to dance solo and/or in a duo 
more than 64 bars of music in the aggregate or to perform 
any speciality and who is not otherwise defined in this 
clause. 

(2) "Aquatic speciality artist" means an employee who 
takes part in an aquatic performance in a swimming pool or 
other area of water but who is not a member of the aquatic 
ensemble (if any) which takes part in such performance. 

(3) "Aquatic ensemble" means a group of at least four 
employees sometimes performing co-ordinated movement 
during an aquatic performance in a swimming pool or other 
area of water and who only perform as members of such 
group. 

(4) "Assistant stage manager" means an employee 
directed by a full time stage manager to perform duties 
pertaining to stage management. An Assistant Stage 
Manager will not be required to be responsible for musical 
and/or lighting management. 

(5) "Ballet ensemble" or "Chorus" means a dancing 
and/or singing group of at least four employees who take 
part in a performance with other employees and includes an 
employee who takes part in a performance and/or is engaged 
to take part in rehearsal for a performance of a lesser 
requirement than that set out in subclause (1) of this clause. 

(6) "Broken week" means a week at the commencement 
or termination of an employee's employment in which less 
than the ordinary number of days work and/or performances 
are given. 

(7) "Call" means a call or direction by the employer to 
the employee to attend for work at a particular time for the 
purpose of photography, wardrobe or other legitimate 
reason. 

(8) "Engaged by the week" means being engaged for at 
least a week of employment terminable only in the manner 
prescribed by Clause 5.—Terms of Engagement of this 
award, or being engaged for employment for a period longer 
than a week regardless of the number of hours of rehearsal 
or performance worked in the week/s. 

(9) "Engaged casually" means being engaged for less 
than a week. 

(10) "Engagement" means the period during which the 
employee was engaged to rehearse, play and perform. 

(11) "Home town" means the city or town where the 
employee was engaged by the employer. 

(12) "Juvenile" means any person under sixteen years of 
age. 

(13) "Model" or "Showgirl" or "Showperson" means 
an employee who is required to pose and/or parade and/or 
model costumes or clothing as part of the entertainment 
industry. 

(14) "Negotiated rate of pay" or "Negotiated rate" 
means the rate of wage per week or per performance or per 
day or per hour paid to an employee and is exclusive of any 
over time or additional payments such as, but not limited to, 
overtime, public holiday remuneration, additional wardrobe 
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allowance, stage manager's allowance and the appropriate 
on tour or travelling allowances. 

(15) "On location" means performing or rehearsing at a 
place not normally recognised as a performing or rehearsing 
venue such as but not limited to streets, parks, building sites, 
factory floors, office areas and the like. 

(16) "On tour" means being away at the direction of the 
employer from the home town. 

(17)' 'Pantomime'' means a production appealing primar- 
ily for children and presented during the school holiday 
period and shall include, in addition to the nursery stories 
and fairy tales hitherto presented as pantomime, such 
productions as "Peter Pan", "Alice in Wonderland", "The 
Wizard of Oz", "Snow White and the Seven Dwarfs" and 
the like. 

(18) "Performance" means a performance given by 
employee/s in person before an audience. 

(19) "Playing" means taking part in an actual perform- 
ance. 

(20) "Run of the play or plays" means the period which 
in any city or cities, town or towns or States of Australia for 
which the employee's services have been distinctly con- 
tracted for in writing, for rehearsal of, and performances in 
a particular production or productions and commences on 
the first day of the employee's rehearsal for the production/s 
and concludes on the last day or night of the presentation 
of the production/s in such city, cities, town or states of 
Australia for which the employee's services have been 
contracted in writing; and it shall include a return season or 
seasons in a place in which a season has already taken place 
if the employee's engagement is still continuing at the date 
of commencement of such a return season. 

(21) "Skating ensemble" means a group of at least four 
employees who perform on ice-skates or on roller skates as 
members of such a group and who do not perform any 
speciality or play any role in the performance. 

(22) "Speciality artist" means a variety artiste who is 
employed in a performance and who, in addition to 
supplying wardrobe and any scripts and dialogue material 
necessary for the performance of his or her act, also is 
required to supply properties and gear such as, but not 
limited to, musici instruments, juggling equipment, acro- 
batic equipment, special lighting effects, rostrum, trapeze, 
trampoline, furniture, puppetry, athletic equipment, elec- 
tronic equipment for the playing of recorded and/or live 
music and including microphones and/or other devices for 
amplification of the voice and/or music instruments, and/or 
gear and/or similar special properties incidental to and 
necessary in the employee's performance. 

(23) "Speciality skater" means an employee who takes 
part in a performance on ice-skates or on roller skates and 
who is not a member of the skating ensemble (if any) which 
takes part in such performance. 

(24) "Supernumerary" means persons appearing only 
incidentally or in background, or participating only in crowd 
or background speech or noise, and who do not perform 
individually as directed. 

(25) "Time and a half", "Double time", and "Double 
time and a half" used in relation to pay respectively mean 
at the rate of one and a half, twice, and two and a half times 
the ordinary rate of pay of the employee calculated pro-rata 
for the time for which payment is to be made. 

(26) "Union" means Actors Equity of Western Australia 
(Union of Employees). 

(27) "Variety" (performance or production) means a 
production which contains a preponderance (in playing 
time) of variety or vaudeville acts and which is not 
concerned by a single or central theme or plot. It may or may 
not contain a ballet ensemble or chorus. 

(28) "Variety artist" means an employee who takes part 
in a performance and/or rehearsal who is required to perform 
work during the performance and/or rehearsal such as but 
not limited to the playing of musical instruments, juggling, 
acrobatics—including trampoline and/or trapeze, special- 

ised lighting and/or other visual effects, athletics, comper- 
ing, announcing, a master of ceremonies, a disc jockey, a 
member of a singing and/or dancing duo, a comedian/ 
comedienne, or any work which may occur in a Variety or 
Vaudeville or Music Hall style performance and/or produc- 
tion, or any other such work which requires a combination 
of performance skills not otherwise defined. Such employee 
may be required to perform as an actor or actress during the 
course of die performance. 

(29) "Vocalist" means an employee engaged for the 
purpose of singing solo during a performance or to sing as 
band vocalist. A vocalist may be required to perform as an 
actor during the course of the performance. 

(30) "Voice over" means the recording of a voice on tape 
or film to be replayed any number of times. 

(31) "Wages" means the rate of wage per week or per 
performance or per day or per hour paid to an employee and 
is exclusive of any overtime or additional payments such as, 
but not limited to, overtime, public holiday remuneration, 
additional wardrobe allowance, stage manager's allowance 
and the appropriate on tour or travelling allowances. 

(32) "Walking understudy" means a person who does not 
appear in an actual performance but who understudies one 
or more of the employees taking part in a performance or 
performances. 

(33) "Weekly wage" for the purposes of Clause 
11.—Number of Performances, and Clause 12.—Overtime 
shall mean: 

(a) For a performer earning less than one third above 
the award minimum that performer's ordinary rate 
of pay shall be the weekly wage for the purposes 
of calculating hourly rates, overtime, Sunday and 
public holiday rates and any other rates of pay 
based on the weekly wage. 

(b) For a performer earning one third or more above 
the award rate, hourly rates, overtime Sunday and 
public holiday rates and any other rates of pay 
based on the weekly wage shall be calculated on 
the award rate plus one third. 

(34) Words importing the masculine gender shall be 
deemed to include the female gender and the singular to 
include the plural and vice versa unless there is something 
repugnant or inconsistent with such interpretation. 

(35) "Star role", "leading role", "actor or actress", 
"supporting role", and "swing performer'' for the purpose 
of paragraphs (i) and (j) of subclause (1) of Clause 7.—Rates 
of Pay of this award shall mean: 

(a) "Star role", is a role where the salary of the 
employee concerned exceeds four times the 
actor's rate prescribed in subparagraph (iv) of 
paragraph (a) of subclause (1) of Clause 7.—Rates 
of Pay of this award. 

(b) "Leading role" is a role where the salary of the 
employee concerned exceeds double the actor's 
rate prescribed in subparagraph (iv) of paragraph 
(a) of subclause (1) of Clause 7.—Rates of Pay of 
this award. 

(c) "Actor or actress" is a role having the require- 
ments specified in paragraph (a) of this subclause. 

(d) "Supporting role" is a role of lesser requirements 
than apply for an actor/actress role. 

(e) "Swing performer" is an employee who is 
engaged solely to understudy multiple parts in a 
musical production. 

4.—Area and Scope. 
(1) This award shall have effect throughout the State of 

Western Australia and shall subject to the Industrial 
Relations Act, 1979 include employment outside the State 
of Western Australia where such employment originated in 
Western Australia. 

(2) This award shall apply to all employees employed in 
the callings described in Clause 7.—Rates of Pay of this 
award in the industries as carried out by the respondents. 
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(3) (a) Without limiting the foregoing the entertainment 
and associated industries shall include: Opera, 
Dance, Theatre, Music Theatre, Puppetry, Variety 
Shows, Vaudeville Shows, Circuses, Revues, 
Pantomime, Balls, Dances, Weddings, Socials, 
Retail Store Promotions feature performers ap- 
pearing in person and who are engaged in the 
callings described in Clause 7.—Rates of Pay of 
this award, (subject to paragraph (b) of this 
subclause) public relations and promotions featur- 
ing performers appearing in person. Shopping 
Centres, Markets, Restaurants, Cabarets, Casinos, 
Nightclubs, Taverns, Clubs (including but not 
limited to Social Clubs, Sporting Clubs, Ethnic 
Clubs), Theme Parks, Festivals, Ships and Ferries, 
Schools (including but not limited to Dancing 
Schools, Drama Schools, Talent Schools, Primary 
Schools, Secondary Schools, Universities and 
Colleges), Entertainment Promoters, Entrepre- 
neurs, Agents, Bandleaders, Entertainment Con- 
tractors/Directors, Arenas (including but not lim- 
ited to Skating Arenas), Recreation Centres and all 
Open Air Venues (including but not limited to 
Recreational parks. Aquatic Centres, Streets, 
Arenas, Building Sites). 

(b) This award shall not apply to persons employed 
as a Father Christmas or a Talking Tree by a 
retailer in a retail shop or in the immediate vicinity 
such as walkways, entrance foyers and the like, or 
for the purposes of a Retail Store Promotion. 

(c) This award shall not apply to persons employed 
pursuant to the Mannequins and Models (Western 
Australia) Award or to any successor award made 
thereto. 

(4) Notwithstanding the provisions of subclause (1) of this 
clause the only parts of this award which shall apply to any 
employee whose ordinary weekly wage exceeds the upper 
salary limit figure hereinafter referred to and who does not 
come under the provisions of subclause (5) of this clause 
shall be: 

(a) Clause 4.—Area and Scope 
(b) Clause 8.—Aggregate Payments 
(c) Clause 16.—Travelling 
(d) Clause 20.—Annual Leave 
(e) Clause 21.—Annual Leave Loading 
(f) Clause 29.—Hazardous Action 
(g) Clause 32.—Compassionate Leave 

(5) The only parts of this award which shall apply to any 
employee whose ordinary weekly wage exceeds the upper 
salary limit figure hereinafter referred to and who was not 
at the time of engagement resident in Australia nor an 
Australian citizen shall be: 

(a) Clause 4.—Area and Scope 

(b) Clause 8.—Aggregate Payments 

(c) Clause 16.—Travelling 

(6) The "upper salary limit figure" shall be equivalent 
to the rate prescribed in paragraph (a)(iv) of subclause (1) 
of Clause 7.—Rates of Pay of this award plus three times 
such rate additional. 

5.—Terms of Engagement. 

(1) In the case of employees not specifically engaged for 
a tour or run of the play or a particular period, and not paid 
the rates for those casually engaged, the employment shall 
be only terminated on either side by two weeks notice or by 
the payment or forfeiture of two weeks wages. Such notice 
shall be either given in writing or plainly posted upon the 
call board or other place seen by the employees in the 
ordinary course of their employment. Such notice may be 
given at any time during the week and the employee shall 
only be entitled to pro-rata payment for the time up to the 
expiration of the notice. 

(2) Subject to subclause (4) hereof, in the case of a 
specific engagement for a tour, season or run of the play or 
plays the employer shall give the employee not less than 
three weeks' notice in writing of the conclusion of the tour, 
season or run except in a case where the tour, season or run 
has occupied five weeks or less at the time of the giving of 
the notice when the period of the notice shall be not less than 
two weeks. 

(3) Subject to subclause (4) hereof, in the case of specific 
engagement for a tour, season or run of the play or for a 
particular period the ordinary rules of law relating to 
contracts shall apply and shall be binding on both employer 
and employee. 

(4) For the purposes of subclauses (2) and (3) of this 
clause, if the employee has been employed by the employer 
for a consecutive period of 14 months from the date of the 
employee's opening performances, then the engagement 
may be terminated by either party giving four weeks' notice 
of such termination in writing to the other party; provided 
that such notice shall not be given so as to tsk& effect while 
the company in which the employee is performing is in a 
location that is further than 500 kilometres from the 
employee's home town or is in direct transit between such 
places. 

(5) If the employer fails to produce or present the 
production, or present a season or undertake a tour, as the 
case may be for which the employee is definitely engaged 
or if the production or the run of the play or tour for which 
the employee is definitely engaged is less than four weeks, 
the employer shall pay to the employee in satisfaction of all 
claims (excepting claims in relation to any money due to the 
employee for travel and rehearsal) a sum of money not less 
than four weeks' wages at the employee's prescribed rate of 
pay unless the engagement of the employee was originally 
for a lesser period than four weeks in which case the 
employer shall pay to the employee in satisfaction of all 
claims (excepting claims in relation to any money due for 
travel and rehearsal) a sum of money equivalent to the wages 
for that period of engagement. 

(6) Unless an employee may only be engaged for a tour, 
a season, a run of the play or a particular period if such 
engagement is made in writing in the terms set out in 
Schedule A—Standard Contract Of Service For Single/ 
Series Of Plays And/Or Productions, of this award or 
Schedule B—Standard Contract Of Service For Casual 
Performances, of this award and signed by both employer 
and employee setting out fully the details of the engagement, 
the employment shall be considered to be from week to 
week and the employer shall be responsible for the 
employee's return fare if the employee tenders the requisite 
notice or if the employee is dismissed by the employer. 

(7) (a) At the conclusion of the tour, season, run of the 
play or the particular period for which an 
employee was engaged the employee shall be 
returned to the place of engagement and in the 
absence of any agreement to the contrary the 
employment shall then be deemed to be at an end. 

(b) If an employee leave the employer's employ 
during the course of a tour, season, run of the play 
or particular period for which the employee has 
been specifically engaged, except as provided in 
subclause (4) of this clause, such employee shall 
be responsible for his/her own return fare unless 
such leaving be justified by and be directly 
attributable to a breach by the employer of this 
award or of the agreement signed between the 
employer and the employee with respect to the 
employment, in which case the fare shall be paid 
by the employer. 

(8) If any work is done by an employee for the employer 
after the time of the expiration of notice given pursuant to 
subclauses (1), (2) or (4) of this clause, or otherwise than 
in pursuance of a separate weekly or touring season or run 
of the play engagement or an engagement for a particular 
period, it shall be paid for at casual rates or at l/6th plus 
fifteen percent of the employee's negotiated performance 
rate (per performance), whichever is the greater. 
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(9) To become entitled to be treated as being engaged by 
the week employees shall perform such work as is agreed 
upon in writing, or, in the event that no such agreement has 
been entered into, such work as the employer shall from time 
to time require on the days and during the hours usually 
worked by the class of employees affected. 

(10) (a) Nothing in this award shall affect any legal right 
of any employer to dismiss without notice any 
employee, whether on tour or away from the place 
of employment or not, for malingering, neglect of 
duty or misconduct. 

(b) In the case of such dismissal wages shall be 
payable for the employment up to but not after the 
time of dismissal. 

(c) In the event of any such employee being away 
from the employee's place of engagement the 
employer shall ensure that the employee is 
returned to the place of his/her engagement as 
expeditiously as possible provided that an em- 
ployee shall have the right to appeal against such 
dismissal. 

(11) If an employee is directed by the Union in company 
with all other employees being artists engaged in the play, 
season, tour or other performance or performances for which 
the employee has been engaged to cease work in the form 
of strike action during the rehearsal and/or any performance 
which the employee has been engaged to take part in, such 
refusal by the employee to rehearse and/or perform shall not 
be a breach of the terms of this award or of any agreement 
of employment signed between the employee and the 
employer. If, after the termination of any such strike the 
employer does not recommence rehearsals or performances 
(as the case may be) of the said play within five days, the 
employee's engagement and any agreement of employment 
signed between the employee and employer shall be deemed 
to be automatically cancelled provided however that such 
cancellation shall not relieve the employer from its 
obligation to return the employee to the place of the 
employee's original engagement. 

(12) If any employee shall be required to appear nude or 
semi-nude such requirement shall be specified in writing in 
the contract of engagement or in the case of employees not 
specifically engaged for a tour or run of the play or a 
particular period, specified at the time of engagement. 

(13) Engagement under the terms of this award is for live 
performance. Except as provided in Clause 17.—Special 
Attendance—Publicity of this award, recording of a live 
production by any means whatsoever is expressly prohibited 
unless agreement is reached between the employer, em- 
ployee and the Union. 

(14) Where an employee is required to wear a completely 
enclosed suit and/or a headpiece such as but not limited to 
cartoon characters and the like the employee shall not be 
required to work where the immediate surrounding temper- 
ature is in excess of 38 degrees Celsius. In on location work 
the employee shall not be required to work inside such a suit 
or headpiece for more than 30 minutes at any one time after 
which the employee shall have a break of 30 minutes before 
resuming duties inside the suit and/or headpiece. During 
each said break the employer shall provide cause to be 
provided facilities as specified in subclause (6) of Clause 
30.—Staff Facilities of this award. 

(15) Performers will not be required to dance, either in 
rehearsal or performance, on a non-dance surface (specifi- 
cally concrete) unless a work is choreographed for such a 
surface and then protective footwear must be provided. In 
the event of the work being rostered to be rehearsed or 
performed on a non-dance surface, the Union will be notified 
seven (7) days prior to such performance or rehearsal. 

7.—Rates of Pay. 
The minimum rates of pay to be paid by an employer to 

an employee for work, inclusive of work in or incidental to 

either performance or rehearsals or both, shall be as set out 
hereunder: 

Engaged by the Week (age sixteen and over) 

Per Week 

(1) (a) (i) Speciality Artiste: 
Solo 
Duo (each) 
Trio (each) 
Quartet or an act of more than 
four artists (each) 

(ii) Variety Artist 
(iii) Vocalist 
(iv) Actor or Actress 
(v) Ballet or Chorus 

(vi) Model 
(b) Skaters: 

(i) Solo, Duo or Speciality Artist 
(ii) Employee engaged only in a 

skating ensemble 
(c) Aquatic Artists: 

(i) Other than member of an 
aquatic ensemble 

(ii) Aquatic ensemble—em- 
ployee engaged therein only 

(d) (i) Supernumeraries engaged by 
the week shall be paid $12.09 
per hour with a minimum 
payment for a week of 

498.60 
468.50 
453.10 

437.00 
468.50 
453.10 
416.80 
398.80 
398.80 

416.80 

398.80 

416.80 

398.80 

209.60 

(ii) Supernumeraries on tour shall be paid 
the ballet of chorus rate of pay together 
with the touring allowance as hereinaf- 
ter specified. 

(e) A walking understudy and/or supernumerary 
understudying one of the other roles in a 
theatrical production and any other employ- 
ees speaking not more than 80 words in the 
production shall be paid as follows: 

16 years of age and over 

—not on tour—at the rate of 398.80 per 
week; 

—on tour—$416.80 plus the touring allow- 
ance as hereinafter specified. 

(f) A member of the chorus or ballet or skating 
ensemble or a showperson or model speaking 
not less than seven lines containing in the 
aggregate not less than 30 words, or singing 
and/or dancing solo not less than 24 bars of 
music, shall be paid an additional sum of one 
percent of the minimum weekly award rate 
for an extra per performance. 

(g) An employee who as part of the employee's 
duties is required by the employer to act as 
a stage manager or an assistant stage man- 
ager shall be paid in addition to the applica- 
ble weekly rate hereinbefore specified twelve 
percent or six percent respectively of the 
minimum weekly award rate for an Actor or 
Actress per week. 

(h) A member of the ballet or chorus or skating 
or aquatic ensemble who acts as deputy ballet 
or chorus or skating or aquatic ensemble 
director or who, under instruction and super- 
vision of the producer or stage manager 
and/or employer, supervises the number of 
acts to be performed by the skating or aquatic 
ensemble as the case may be, during a 
performance or rehearsal shall be paid not 
less than six percent of the minimum weekly 
award rate for an Actor or Actress per week, 
in addition to the per week rate. 



(i) If an employee is required by the employer 
to act as understudy the employee shall be 
paid an additional amount per week for each 
part understudied as follows: 

$ 
(i) Star Role 33.60 

(ii) Leading Role 22.41 
(iii) Actor/Actress 11.20 
(iv) Supporting Role 8.39 

(j) If an employee is required to perform in a 
role which the employee is acting as under- 
study the employee shall be paid an addi- 
tional amount per performance as follows: 

$ 
(i) Star Role 56.00 

(ii) Leading Role 39.20 
(iii) Actor/Actress 28.00 
(iv) Supporting Role 16.80 

Provided that: aggregate of payments to 
swing performers may not exceed contracted 
salaries paid to the employees whose part is 
understudied either on a pro-rata or weekly 
basis. The additional payments prescribed in 
this paragraph and in the preceding paragraph 
shall not apply in the case of ensemble 
companies. 

(k) An employee who agrees to pose as a nude 
or semi-nude shall be paid not less than an 
additional 2.5 percent of the minimum 
weekly award rate for an Actor or Actress per 
performance. 

(1) An employee who is required to perform 
work as a driver or as a person in charge 
whilst on tour shall be paid not less than 7.5 
percent of the minimum weekly award rate 
for an Actor or Actress per week in addition 
to the per week rate. 

(m) A performer not taking part in a production 
for which the performer is required to record 
a voice over tape shall be paid a once off fee 
at least equal to fifty percent of the weekly 
award rate for an Actor or Actress as 
prescribed in subparagraph (iv) of paragraph 
(a) of this subclause for each hour or part 
thereof taken in the process of recording. 
Such fee shall apply to the use of the 
recording during the initial run of the 
production in the theatre in which it is being 
played or in the case of Theatre-in-Education 
for its initial tour or schools or other venues. 
Any change in venue or extension of the run 
of the production including any tour will 
require a further once off fee at least equal 
to the initial fee paid to such performer. 

(n) If an employee is required by the employer 
to perform in such a manner which leads to 
the employee being charged with an offence, 
the employer shall be responsible for all legal 
and other costs associated with the em- 
ployee's appearance in court proceedings and 
any fines ordered against the employee. 

(o) The following rates apply to juvenile per- 
formers for a maximum of four performances 
per week: 

Percentage 
of the appli- 
cable adult 
weekly rate 

(i) fourteen years of age and 
under 
Not on tour 45 percent 
On tour to be paid the 
applicable adult rate 

Percentage 
of the appli- 
cable adult 
weekly rate 

(ii) Over fourteen years and 55 percent 
under sixteen years 
Not on tour 
On tour to be paid the 
applicable adult rate 

(2) Rehearsals 
Prior to commencement of performances: 

(a) An employee who attends rehearsals only at 
the direction of an employer for a future 
production and who is not at that time 
employed in any current production on a 
weekly basis by that employer shall, for the 
period between the first date upon which 
such person is directed to attend for rehearsal 
and the commencement of the production, be 
paid the appropriate rate laid down in 
paragraph (a) of subclause (1) of this clause. 

(b) If any employee is engaged for employment 
and is directed to rehearse in another town or 
towns or city or cities other than that in which 
the employee was engaged the employee 
shall be paid the applicable weekly wage and 
in addition shall be paid the touring allow- 
ance specified in Clause 16.—^Travelling of 
this award. 

(c) Rehearsals shall be regarded as continuous 
from the day of the first call to the day of the 
opening performance inclusive. 

(3) Engaged Casually 
(a) Performance 

(i) Casual employees (other than variety 
artists) who are aged sixteen years or 
over shall for each performance be paid 
one-sixth, plus fifteen percent thereof of 
the appropriate per week adult rate as set 
out in subclause (1) of this clause. The 
maximum length of any such perform- 
ances shall be three hours (exclusive of 
any making up or taking off), provided 
that any performance of longer duration 
shall be paid at the rate specified in 
paragraph (a) of subclause (2) of Clause 
12.—Overtime of this award. 

(ii) An employee aged sixteen years or over 
engaged as a vocalist, variety artist or as 
an "act" for each performance shall be 
paid one-fifth plus fifteen percent 
thereof of the appropriate per week adult 
rate as set out in subclause (1) of this 
clause. The maximum length of any 
such performances (exclusive of making 
up or taking off) shall be three hours, 
provided that any performance of longer 
duration shall be paid at the rate 
specified in paragraph (a) of subclause 
(2) of Clause 12.—-Overtime of this 
award. 

(iii) Casual employees aged fourteen years 
and under those aged fifteen years shall 
be paid 45 and 55 percent respectively 
of (he rates set out in subparagraphs (i) 
and (ii) above. 

(b) Rehearsals 
(i) An employee aged sixteen years or over 

who is required to rehearse by the 
employer shall be paid the rate of 
$17.63 for one hour (minimum) and 
over one hour at the rate of $8.82 per 
half hour or part thereof, provided 
however that if the employee desires to 
leave the rehearsal before the comple- 
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tion of one hour's rehearsal payment 
shall be at the rate of $8.82 per half hour 
or part thereof for the time actually 
worked. 

(ii) Any rehearsals required of employees 
aged fourteen years and under or those 
aged fifteen years shall be paid for at 45 
and 55 percent respectively of the above 
rates. 

(c) Casual supernumeraries shall be paid at 
$12.89 per hour with a minimum call for 
performances of three hours and for rehears- 
als of two hours. 

(4) If an engagement which has been made is 
cancelled by the employer at a time which is less 
than ten days prior to the date of the performance/ 
rehearsal for which the employee was engaged, 
the employee shall receive payment in full. If an 
open air performance/rehearsal is postponed be- 
cause of rain the employee shall receive half the 
fee if such employee is re-engaged for a subse- 
quent presentation not later than three weeks after 
the date of the postponement otherwise the 
employee shall receive full payment. Where an 
open air performance/rehearsal is abandoned 
because of rain the employee shall be paid in full. 

(5) Except in the case of supernumeraries all such 
engagements shall be made in writing and such 
document shall specify the date and place of the 
performance and the fee to be paid to the 
employee and shall be signed by the employer. 

(6) Provision of Meals 

(a) If an employee is required by an employer to 
appear in any place where meals and/or light 
refreshments are served to the public the 
employer shall provide at the employer's 
expense, a meal for that employee if the total 
spread of employee's work is over a period 
of more than four hours from beginning to 
end. 

Such meal shall be of the type and quality 
supplied to the public at the employer's 
establishment. Should the employer fdl to 
provide the employee with such meal the 
employer shall pay the employee a sum 
equivalent to three percent of the minimum 
weekly award rate for an Actor or Actress in 
lieu thereof. 

(b) When an employee takes part in addition to 
the ordinary evening performance, in an 
intermediate performance commencing at 
between 5.00pm and 6.15pm, the employer 
shall provide a satisfactory meal to such 
employee or pay to such employee a meal 
allowance equivalent to three percent of the 
minimum weekly award rate for an Actor or 
Actress for his/her evening meal, and shall 
also provide tea and coffee or the ingredients 
and facilities to make and serve same. 

8.—^Aggregate Payments. 

(1) The operation of this award shall not result in any 
employee receiving a lesser amount under an existing 
contract or arrangement than that received prior to the 
introduction of the award. 

(2) Notwithstanding any contract or arrangement no 
employee shall be paid or receive from the employer in 
respect of the whole period of the employment in aggregate 
of payments and allowances less than die aggregate of the 
minimum payments prescribed for the same class of work 
by this award. 

9.—Hours of Work. 
(1) The ordinary hours of work shall not exceed 40 in any 

one week except for the week Monday to Saturday inclusive 
immediately prior to the first public performance when the 
hours shall not exceed 48. 

(2) Such hours shall be worked on not more than six days 
in any one week. 

(3) Such hours shall not exceed eight in any one day. 
(4) Such hours of work shall be worked between the hours 

of 9.00am and 11.15pm. 
(5) The minimum time to be credited to an employee for 

each whole time performance or dress rehearsal given shall 
be two and a half hours (exclusive of making up, dressing 
and taking off make up) from commencement of the 
performance to the conclusion of the performance. 

(6) The minimum time to be credited to an employee for 
each rehearsal or any extra session such as wardrobe and 
photo calls, shall be two hours provided that where extra 
calls are held either immediately before or after a rehearsal 
or performance call they shall only be counted as time 
worked. 

10.—Organisation of Work. 
(1) The provisions of this clause and Clause 11.—Number 

of Performances of this award shall apply except where 
alternative arrangements are agreed between the employer, 
a majority of the cast involved, and the Union. 

(2) A break of not less than eleven hours between 
completion of one days work and the commencement of 
another. 

(3) Hours worked shall be (excluding any unpaid meal 
breaks under Clause 11.—Number of Performances of this 
award): 

(a) The actual hours of work from the beginning of 
a call rehearsal or performance to its conclusion 
with a minimum prescribed in subclauses (3) or 
(4) of Clause 9.—Hours of Work of this award; 
and 

(b) For performances and dress rehearsals, thirty 
minutes prior to a performance or dress rehearsal 
for dressing and/or making up; and 

(c) Fifteen minutes at the conclusion of a perfoim- 
ance or dress rehearsal for undressing and/or 
taking off make up; 

(d) The maximum ordinary daily hours of work shall 
be eight after which penalty rates at time and one 
half for the first two hours or double time 
thereafter shall be paid; 

(e) On a day on which no performance is worked the 
hours worked shall be continuous except for 
breaks prescribed elsewhere in this clause; 

(f) Within the ordinary daily hours of work employ- 
ees may be required to undertake: 

(i) vocal and/or physical warm up immediately 
prior to a performance or dress rehearsal 
sufficient to minimise injury; and 

(ii) classes and/or notes reasonably required to 
be completed by the employer. 

(g) No rehearsal may be held on a day when more than 
one performance of a substantially whole time 
nature is given, except in the case of an emergency 
and with the agreement of the cast and/or the 
Union. 

(h) Rehearsals for supernumeraries may be called at 
any time mutually agreed between the employer 
and the Union provided that such rehearsals shall 
not exceed three hours duration. 

(i) Should the employer during the course of a normal 
day's work require the employee to travel from 
one location to another the travelling time 
involved shall be counted as time v/orked. 
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(j) Breaks 
Unless the employer and the employee agree 
otherwise the breaks set out below shall be 
allowed between any travel and a performance or 
rehearsal: 

(i) There shall be no work done by an employee 
on a day in which travel exceeds a distance 
of 1500 kilometres when travelling by air 
and/or 300 kilometres when travelling by 
road. 

(ii) Where an employee is required to travel other 
than as specified above, a four hour break 
shall be given between arrival at the destina- 
tion point and any rehearsal call or perform- 
ance. 

(k) No employee shall require to work continuously 
in excess of four hours, or by agreement with a 
majority of the cast involved, five hours, without 
a substantial break for a meal, recuperation and/or 
refreshment. 

(1) A break as prescribed in paragraph (k) of this 
subclause shall be of a minimum duration of one 
hour if taken before 4.00pm or one and one half 
hours if taken after that time. 

(m) Such breaks shall be unpaid. 
(n) During rehearsals a reasonable refreshment break 

shall be provided to employees to be counted as 
time worked. 

(o) There shall be a break of not less than 45 minutes 
exclusive of any dressing, undressing, making up 
or taking off make up between the conclusion of 
one performance and commencement of another 
performance on the same day. 

(p) If there is a break of less than two hours between 
the conclusion of one performance and the 
beginning of the next performance the employer 
shall provide an employee with a satisfactory 
meal. Alternatively, the employer may pay to the 
employee and amount of three percent of the 
minimum weekly award rate for an Actor or 
Actress in lieu of the said meal. The employer 
shall also provide tea or coffee or the ingredients 
and facilities to make and serve the same. 

(q) There shall be a clear break between the conclu- 
sion of a full rehearsal and the commencement of 
another full rehearsal or performance of one and 
one half hours. 

11.—Number of Performances. 
(1) Weekly wage for the purposes of this clause shall be 

as defined in subclause (31) of Clause 3.—Definitions of 
this award. 

(2) The maximum number of performances for which the 
ordinary weekly wage is paid shall be: 

(a) for performances of a substantially whole time 
production or pantomime, eight; and 

(b) for performances of up to one hour in duration, 
twelve. 

(c) where an employee is less than sixteen years of 
age the maximum number of performances of a 
substantially whole time production or pantomime 
in any one week shall not exceed four. 

(3) Where additional performances are undertaken as part 
of the ordinary hours of work the following provisions shall 
apply: 

(a) in the case of additional performances of a 
substantially whole time production (excepting 
pantomimes), the employee shall be paid one- 
eighth of the ordinary weekly wage for each 
additional performance above eight. 

(b) in the case of additional performances of panto- 
mime exceeding eight but not exceeding twelve, 
the employee shall be paid an additional one- 

eighth of the ordinary weekly wage for the first 
performance exceeding eight and then an addi- 
tional one-sixteenth of the ordinary weekly wage 
for each performance in excess of the ninth 
performance in any such week; and 

(c) in the case of performances up to one hour in 
duration, the employee shall be paid an additional 
payment of one-tenth of the ordinary weekly wage 
for each performance above twelve. 

(4) If an employee is engaged in weekly engagement to 
appear in two or more different contemporaneous produc- 
tions for the same employer, each production shall be 
deemed to be a separate week's engagement for the purpose 
of this award, and the number of performances in each shall 
be counted separately for the purpose of this clause, but shall 
not apply when one of the productions is a pantomime in 
which case the employee shall be paid one-eighth of his/her 
weekly wage additional for each performance exceeding 
eight in a week. 

12.—Overtime. 
(1) Engaged By The Week Or For A Longer Period 

(a) All time worked in excess of eight hours on any 
one day shall be paid for at the rate of time and 
a half for the first two hours and double time 
thereafter. 

(b) All time worked in excess of forty hours in any 
one week shall be paid at the rate of time and a 
half for the first two hours and double time 
thereafter. 

(c) Overtime shall not be paid twice for the same time 
worked. 

(d) Where an employee is paid for an extra perform- 
ance or performances pursuant to Clause 11.— 
Number of Performances of this award, the hours 
paid for in relation to such extra performance or 
performances shall not be taken into account in 
calculating the weekly total of hours for the 
purposes of paragraph (b) hereof. 

(e) All time worked during an engagement (rehearsals 
and performances) in excess of an average of 40 
hours per week and not paid for pursuant to 
paragraphs (a), (b) or (d) of this subclause shall be 
paid for at the rate of time and a half. 

(2) Engaged Casually Other Than Supernumeraries 
(a) If a performance is longer than three hours or if 

an employee is detained by the employer during 
an engagement for a performance for more than 
three hours (excluding making up and/or taking 
off time) the employee shall be paid at the rate of 
one-sixth of the appropriate casual fee for such 
employee for each half hour or part thereof in 
excess of the said three hours that the employee 
is detained by the employer. 

(b) An employee required to work beyond the hour of 
11.15pm of who is detained for work or any other 
reason beyond the hour of 11.15pm by the 
employer shall be paid at the rate of one-twelfth 
of die appropriate casual fee for such employee for 
each half hour or part thereof beyond 11.15pm that 
the employee is required to work or is detained, 
in addition to any other payments for overtime etc. 
and the ordinary fee applicable to such employee. 

(3) General—Applicable to Weekly Or Casual Engage- 
ments 

(a) Where any of the intervals or breaks due to an 
employee as set out in this award are curtailed or 
extended beyond the hours specified over time at 
the rate of time and a half shall be paid for each 
fifteen minutes or part thereof of such curtailment 
or extension. 

(b) If an employee is detained for work or any other 
reason by the employer or the employer's repre- 
sentative too late to travel by the last train, tram. 



bus or vessel to his or her home (temporary or 
permanent as the case may be), the employer shall 
provide for him or her proper conveyance to his 
or her home. 

13.—Wages—Method of Payment. 
(1) Wages shall be paid to a weekly employee at the 

employee's place of work without any deduction (other than 
advances on wages, fines, tax or other deductions which the 
employer is bound by law to deduct) not later than 10.00pm 
on the Thursday of each week, except in the case of a broken 
week when payment shall be made not later than the same 
hour on the night of the last performance. Provided that 
should any employee be short paid or over paid in any week, 
in the case of short payment the employee shall receive the 
amount short paid on the following pay day or as soon 
thereafter as possible, and in the case of over payment the 
amount over paid may be deducted from the employee's 
wages on the following pay day or as soon thereafter as 
possible. 

(2) Wages shall be paid to a casual employee within 
fifteen minutes of the conclusion of the employee's work. 

(3) All wages will be accompanied by details clearly 
outlining all allowances, penalty payments and tax deduc- 
tions. 

(4) Wages shall not be paid to any person other than the 
employee entitled to such wages or a person authorised by 
the employee in writing to collect wages on their behalf. 

(5) All moneys shall be paid in cash or by bank cheque, 
unless the employee agrees, in writing, to some alternative. 

14.—Time and Wages Record. 
(1) The employer shall keep, or cause to be kept on each 

of its business premises, a time and wages record, wherein 
shall be entered the following information: 

(a) The full name and stage name, postal address and 
occupation of each employee employed and 
whether the employee is being employed on a full 
time or casual basis. 

(b) The time each employee commences and finishes 
work each day, including any breaks in shift. 

(c) The number of ordinary hours and the number of 
over time hours worked in each day by each 
employee and the totals for each employee and the 
totals for each pay period. 

(d) The wages and (if any) over time and allowances 
paid to each employee each pay period and any 
deduction made therefrom. 

(e) The age of any employee on juvenile rates of pay. 
(2) The time book or time sheet shall, after all the time 

worked previous to the entry by an employee has been 
entered therein, be produced to such employee and such 
entry, if correct shall be vouched for by the employee's 
signature in the time book or time sheet. 

(3) Such records with all the entries therein and the 
relevant wages receipts shall, on demand, be produced by 
the employer for inspection at the place where they are kept 
at any time between the hours of 10.00am and 5.00pm from 
Monday to Friday, both inclusive, except pay day to an 
official of the Union who has teen authorised in writing to 
inspect it by the Secretary, Assistant Secretary or President 
of the Union. One clear day's notice of an intended 
inspection shall be given to the employer, setting out the 
grounds for desiring such inspection. No authority to inspect 
shall be given by the Union unless the Secretary or the 
Assistant Secretary or the President has good reason to 
suspect that a breach of this award has teen committed by 
the employer whose time book or time sheets or wages 
receipts are to be inspected. In the case of any establishment 
which is only open for business after 5.00pm or on a 
Saturday or Sunday, then the records shall be open for 
inspection during all working hours. 

(4) In respect to any establishment situated outside of a 
radius of forty kilometres from the General Post Office, 
Perth, if the record for any reason is either not available for 

inspection, or the Union representative has difficulty in 
inspecting such a record, a certified copy from such record 
of information required by the representative shall be 
forwarded by the employer to the registered office of the 
Union within fourteen days of the date of the request male 
to inspect the record. 

(5) The person making such inspection shall be permitted 
sufficient time to inspect the records and shall be entitled 
to take a copy of any entry in the time and wages record 
related to the suspected breach. 

15.—Sundays and Public Holidays. 
(1) For any work done on Sundays and public holidays 

including rehearsal the minimum rates per performance or 
three hour rehearsal session shall be as follows: 

(a) Engaged by the week or for a longer period. 
(i) On Sunday—Where the time worked is in 

addition to the employee's prescribed weekly 
hours of work, one third of the employee's 
ordinary weekly wages in addition to the 
employee's wage for the week. Where the 
time worked is part of the employee's 
prescribed weekly hours of work one sixth of 
the employee's ordinary weekly wage in 
addition to the employee's wage for the 
week, provided that in such case the em- 
ployee's hours of work for the week shall be 
so arranged that the employee has one 
complete day off duty in that week. 

(ii) Public Holidays—All work performed on 
Good Friday, Christmas Day, and/or Labour 
Day shall be paid for at the rate of one- 
quarter of the weekly wage received by the 
employee in addition to the weekly wage for 
the week. 

(iii) Public Holidays—All work performed on 
holidays other than those prescribed in 
subparagraph (ii) of this paragraph shall be 
paid for at the rate of one-sixth of the weekly 
wage received by the employee in addition 
to die weekly wage for the week. 

(iv) If by reason of any of the holidays referred 
to in this clause being a holiday no work is 
done thereon, the wage for the week shall 
nevertheless be paid without deduction there- 
fore, and such holiday shall for the purpose 
of Clause 11.—Number of Performances of 
this award be treated as if there had occurred 
thereon one of the eight, or two of the twelve 
performances as the case may be for which 
that clause provides. 

(v) If an employee is required by the employer 
to travel on a Sunday, public holiday or any 
other rostered day off, the employee shall, 
unless paid in pursuance of this clause for 
working on the said Sunday, public holiday, 
or any other rostered day off, receive there- 
fore one-twelfth of the employee's weekly 
wage in addition to the wage for the week 
plus the travelling time paid at the ordinary 
rate of pay for & week with a minimum 
payment of four hours. 

(b) Engaged Casually 
(i) For any work performed by any employee on 

a Sunday or on a public holiday or any day 
observed in lieu thereof, the minimum rates 
for performance or rehearsal shall be as 
follows: 
(aa) for a rehearsal the employee shall be 

paid double the prescribed casual hourly 
rehearsal rate with a minimum payment 
as for four consecutive hours; and 

(bb) for a performance the employee shall be 
paid double the prescribed minimum 
rate per performance. 
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(ii) If an employee is required by the employer 
to travel on a Sunday or on a public holiday 
or any day observed in lieu thereof, the 
employee shall, unless paid in pursuance of 
this clause for working on the said Sunday, 
be paid the prescribed minimum rate as for 
a performance. 

16.—Travelling. 
(1) All air travel shall be made by a regular passenger 

carrying air line or by a passenger carrying charter flight. 
(2) Engaged By The Week Or Longer Period: If such an 

employee is required by the employer to travel, such travel 
shall: 

(a) be for reserved seating paid for by the employer; 
(b) be economy class air service, but in the event that 

this is not available, alternative transport will be 
provided as agreed between the employer and the 
Union; 

(c) if engaged on a country tour and not travelling by 
air, be by adequate, comfortable and safe transport 
with seating for each employee and shall include 
regular stops for comfort and refreshment. 

(3) Travel subject to paragraph (b) of subclause (2) of this 
clause shall take place, subject to subclause (4) of this 
clause: 

(a) on any day on which a rehearsal or performance 
is to be held, between the hours of 9.00am and 
4.00pm; and 

(b) on any other day between 9.00am and 7.00pm. 
(4) Should travel take place out side the hours prescribed 

in subclause (3) of this clause, the employee shall be paid 
at the rate of one-eighteenth of the employee's weekly wage 
for each half hour or part thereof outside those hours. 

(5) Should the employee not be provided with meals 
during the journey the employer shall pay the employee an 
amount equal to three percent of the minimum weekly rate 
for an Actor or Actress for each meal period which occurs 
during the journey. 

(6) Where an employee is engaged to work away from the 
city or town in which he or she resides the employer shall 
provide transport in accordance with the provisions of 
subclause (2) of this clause. 

(7) An employee required to travel to or from an airport 
shall have such travel provided by the employer, or shall be 
reimbursed for the cost of such transport to a maximum of 
$20.00 for any single trip. 

(8) Accommodation 
(a) In this subclause unless the context otherwise 

provides: 
"suitable accommodation" means single 

room modem motel or serviced apart- 
ment accommodation with private facil- 
ities. 

"serviced apartment" means an apartment 
with cooking facilities for which clean 
linen is supplied once per week and the 
apartment cleaned at least once per 
week at the cost of the employer. 

(b) Where an employee is required to travel the 
following provisions will apply with respect to 
accommodation: 

(i) Where the period of travel is one week or less 
the employer shall provide suitable accom- 
modation or if the employer and employee 
agree an allowance of $75.00 per night shall 
be payable in lieu of the provision of 
accommodation. 

(ii) (aa) Where the period of travel is greater 
than one week the employer shall 
provide suitable accommodation or if 
the employer elects not to provide 
accommodation then the employer shall 

reimburse the employee for the ex- 
penses of such accommodation up to the 
maximum limits set out in this clause. 

(bb) The reimbursement limits referred to 
above are: 

$ 
Sydney and Melbourne 550.00 
Canberra 500.00 
Adelaide, Perth, Hobart, 
Brisbane 450.00 
Other places 400.00 

(cc) Where an employer and employees 
agree in writing shared accommodation 
may be provided by the employer. The 
employer shall retain a copy of such 
agreement 

(dd) Where the employer is not providing 
accommodation and employees agree in 
writing to share accommodation the 
reimbursement limits set by this clause 
shall be increased by 25 percent in 
respect of such shared accommodation. 
A copy of such agreement shall be 
retained by the employer. 

(ee) Reimbursement shall be made weekly 
or at such longer intervals as the 
employer and employee agree and shall 
be made upon presentation by the 
employee of a receipted account for the 
accommodation or other such arrange- 
ments as are agreed between the em- 
ployer and the employee. 

(iii) In lieu of the provisions of subparagraph (ii) 
of this subclause an employee may elect to 
take a cash allowance of $275.00 per week 
or $55.00 per night up to a maximum of the 
weekly cash allowance. 

(iv) For localities north of 26 degrees south 
latitude in Western Australia the rate shall be 
as prescribed by Schedule J—^Travelling, 
Transfer and Relieving Allowance of the 
Government Officers Salaries, Allowances 
and Conditions Award 1989 for the locality 
concerned. 

(c) Any dispute as to the operation of this subclause 
or as to whether accommodation provided by an 
employer is suitable accommodation as is required 
by this clause shall be dealt with in accordance 
with the following procedure: 

(i) The matter shall first be discussed between 
the employer and the employee. 

(ii) If the matter remains unresolved it may be 
referred by either the employee or the 
employer to the relevant Union and employer 
association respectively for assistance in 
seeking resolution. 

(iii) If following these steps the matter remains 
unresolved it shall be notified to the Western 
Australian Industrial Relations Commission. 

(d) Where any party to this award is of the view that 
suitable accommodation cannot be provided in 
accordance with this clause for any reason 
including the remoteness of the location, the 
shortage of suitable accommodation, or the cost 
of such accommodation, the following procedures 
will apply: 

(i) The matter shall be discussed at first instance 
between the employer and employees di- 
rectly concerned. 

(ii) Where agreement cannot be reached or if 
either party requires assistance the appropri- 
ate Union or employer association should be 
notified and formal negotiations should 
occur. 
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(iii) If the matter remains unresolved following 
the negotiations referred to above, the matter 
should be notified to the Western Australian 
Industrial Relations Commission for resolu- 
tion. 

(e) (i) When any travel in excess of one week in 
duration is required as much notice as is 
practical shall be given to employees. Such 
notice shall also include, where the employer 
is providing accommodation in accordance 
with this clause, the details of the accommo- 
dation to be provided. The employee shall 
indicate within fourteen days of the offer of 
accommodation whether he/she proposes to 
accept the offer unless impractical to do so 
in the circumstances. 

(ii) An employer shall assist any employee who 
requests such assistance in the obtaining of 
any available discounts on accommodation 
of the employee's choice. 

(9) Meals 
An employee required to travel shall be provided by the 

employer with all meals of a satisfactory nature or paid an 
allowance in lieu of $27.00 per day to a maximum of 
$134.80 per week except for localities north of 26 degrees 
south latitude in Western Australia where the rate shall be 
prescribed by Schedule J—Travelling, Transfer and Reliev- 
ing Allowance of the Government Officers Salaries, 
Allowances and Conditions Award 1989 for the locality 
allowance concerned. 

(10) Incidentals 
An employee required to travel shall be paid an allowance 

for incidentals of $8.60 per day to a maximum of $42.80 per 
week except for localities north of 26 degrees south latitude 
in Western Australia where the rate shall be prescribed by 
Schedule J—Travelling, Transfer and Relieving Allowance 
of the Government Officers Salaries, Allowances and 
Conditions Award 1989 for the locality allowance con- 
cerned. 

(11) Should the employer during the course of a normal 
day's work require the employee to travel from one location 
to another the travelling time involved shall be counted as 
time worked. 

(12) The minimum breaks for travel shall be in 
accordance with the provisions prescribed in paragraph (j) 
of subclause (3) of Clause 10.—Organisation of Work of this 
award. 

(13) Where an employee is required to travel away from 
his/her place of engagement he/she shall be paid: 

(a) his/her weekly wage until he/she is returned to the 
place of engagement at the conclusion of the tour 
or engagement; 

(b) for the days of departure and return; and 
(c) pro rata for any broken weeks at the beginning or 

end of the tour or engagement. 
(14) Engaged Casually 

(a) An employee who lives in a particular city or town 
(either temporarily or permanently) and who is 
under casual engagement to perform any work at 
any place away from the city or town in which the 
employee resides shall have first class rail or other 
transport provided by the employer and in the case 
of rail travel, if required to travel at night, shall 
be provided with sleeping accommodation. 
Should the employer not provide such sleeping 
accommodation the employer shall pay to the 
employee the sum usually charged to the em- 
ployer by the railway authorities therefore. 

(b) The employer shall provide reasonable accommo- 
dation and meals at a hotel, motel or boarding 
house for any casual employee who is obliged to 
remain and lodge overnight at any place other than 

the employee's usual place of abode, and in 
default thereof shall pay such employee the 
current daily travelling allowance rate plus three 
percent of the minimum weekly award rate for an 
Actor or Actress for each meal. If the employee's 
performance concludes after 11.00pm at a place 
which is 155 kilometres or more by road from the 
employee's home town or city and if no rail 
transport to the employee's home town or city is 
available within two hours of the conclusion of the 
employee's work the employer shall provide and 
pay for overnight lodging or pay to the employee 
the current daily travelling allowance rate. 

(c) Should the total time of an employee's absence 
from the employee's home town, including the 
time occupied in the outward and return journey 
to and from the employment exceed 24 hours, the 
employee shall be paid in addition to the 
applicable rate one-half of the casual performance 
rate hereinbefore provided for each period of 
twelve hours or part thereof of such excess in 
addition to the provisions of lodging and meals. 

(15) Use of Private Transport 
(a) Where an employee requests and the employer 

agrees to make his/her way from one working 
venue to another and journeys by car the employee 
shall be paid by the employer an allowance equal 
to the money that would have been paid by the 
employer on the employee's travelling by the form 
of transport by which the remainder of the 
company travels provided that the cost to the 
employer is no greater than it would have been if 
all employees used transport provided by the 
employer. Reasonable time as agreed with the 
Union shall be allowed for such travel. 

(b) Where an employee agrees at the request of the 
employer to use his/her own motor vehicle or 
motor cycle for purposes other than travelling 
between cities and towns, the employee shall be 
paid an allowance of 52 cents per kilometre or the 
official rate set by the Royal Automobile Club of 
WA, whichever is the greater. 

(16) Transportation of Luggage 
The employer shall transport the luggage of the artist 

subject to the following conditions: 
(a) Where luggage is subject to a weight allowance 

and the luggage of the employee exceeds the 
weight carried free for a member of the public 
travelling by such transport (hereinafter called 
"the free luggage weight") the employer shall 
transport from theatre to theatre at its expense and 
by such means as it shall nominate the employee's 
luggage in excess of the free luggage weight and 
up to a total of 40 kilos (inclusive of the free 
luggage weight) and the employee shall at the 
employee's expense transport his/her luggage in 
excess of die said 40 kilos. 

(b) The employer shall adequately insure the em- 
ployee's luggage for loss, theft or damage while 
in the management's charge. 

17.—Special Attendance—Publicity. 
(1) If prior to commencement of a period of employment, 

the employee is required by the employer for the purposes 
of wardrobe, still photography or any matter connected with 
the employer's business (excepting radio or television 
appearances and/or interviews) to attend: 

(a) the place of employment; or 
(b) a still photographic studio; or 
(c) in another location agreed by the Union, 

the provisions of subclauses (2) and (3) of this clause shall 
apply. 



2416 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

(2) The employer shall pay the employee: 
(a) for the time of such attendance, including travel 

time, pro rata at the casual rehearsal rate pre- 
scribed by Clause 7.—Rates of Pay of this award 
with a minimum payment for three hours; and 

(b) the cost of such travel to any venue or location. 
Such travel shall commence at the theatre or other 
place of employment or at a central point in the 
particular city designated by the employer. 

(3) Such attendance shall be within the ordinary hours of 
work prescribed in Clause 9.—Hours of Work and Clause 
10.—Organisation of Work of this award. 

(4) If subsequent to the commencement of employment 
the employee is required for the purposes of wardrobe, still 
photography or any other matter connected with the 
employer's business such attendance shall, subject to the 
provisions of Clause 9.—Hours of Work and Clause 
10.—Organisation of Work of this award, be without 
additional payment. 

(5) The employer shall use his/her best endeavour to 
ensure that still photographs of the employee taken in 
accordance with the provisions of this clause shall not be 
published for any purpose other than publicity for, or 
advertisement of, the play or live entertainment. 

(6) Television and Radio 
Where a segment of a production in which the employee 

is performing is filmed or otherwise recorded for publicity 
purposes with the intention that it shall be transmitted by 
television or radio the following provisions shall apply: 

(a) If the segment is to be made up into an 
advertisement for the production for the purpose 
of being transmitted as a paid advertisement the 
employee shall be paid at the hourly rate as 
prescribed by the Actors, Etc. (Television) Award 
1979 or any subsequent variation or replacement 
of that award, with a minimum payment as for 
four hours in addition to the employee's ordinary 
rate of pay. 

(b) If the segment is to be transmitted as a news item 
or used as a current affairs programme or any 
other type of programme content die transmission 
time shall not exceed five minutes. 

(c) The employer shall, in the case referred to in the 
preceding paragraph stipulate to the transmitting 
station that the recording is to be transmitted once 
only in each city or town where the production is 
being presented, such transmission to take place 
during or prior to the presentation of the produc- 
tion in that town or city. 

(d) The maximum time of any recording call outside 
the theatre shall be four hours. All time worked 
in excess of four hours shall be paid for at the 
appropriate penalty rate. 

(e) An artist shall not be required in accordance with 
paragraphs (b) and (c) of this subclause to perform 
on any more than two television shows in any one 
city. Any performances in excess of two shall be 
paid in accordance with paragraph (a) of this 
subclause. 

(0 An artist shall give such press, radio, television 
and other interviews as the management shall 
reasonably require but otherwise shall not give 
any interviews, information or expression of 
opinion or material for publicity or press purposes 
either verbal, documentary or in the nature of 
illustrations to any member of the press, radio or 
television or to any other person without the 
written permission of management. 

Attendance at such interviews, and reasonable 
travel time to and from the place of interview if 
other than the place of employment, shall be 
counted as time worked. 

(7) Generally 
The employee will not be presented in any promotional 

material within the control of the employer which can be 
reasonably described as detrimental to his/her professional 
status or reputation. 

Should a dispute arise between the employer and the 
employee in this regard the matter shall be referred to the 
Union and then if necessary to an independent arbitrator 
agreed by the parties to the dispute. 

(8) The employer shall ensure, where it is within his/her 
control, that all employees appearing in a production are 
accurately billed and that their names, professional experi- 
ence and photographs appear in the programme. 

(9) The employer shall notify the audience of any changes 
in the cast for named roles. 

18.—Auditions. 
(1) The engagement shall not be deemed to have 

commenced until after an audition if such is desired by the 
employer and an employee shall not be entitled to any 
payment until the employee is definitely engaged except as 
prescribed herein and for any rehearsals as prescribed in this 
award. 

(2) Auditions shall not be made public and shall not be 
paid for unless the number thereof requested by the 
employer exceed three in any period of 28 days in which 
case the casual rate as prescribed in Clause 7.—Rates of Pay 
of this award shall be paid for each audition in excess of 
three in any period of 28 days. 

(3) No audition shall be held on a Sunday. 

19.—Wardrobe and Make-Up. 
(1) The employer shall provide make-up for supernumer- 

aries when such employees are not receiving at least the 
prescribed ballet or choms rate of pay. 

(2) Other employees shall provide their own standard 
facial make-up provided that when the employer requires the 
employee to use special make-up including body make-up 
and/or special effects facial make-up the employer shall 
provide such make-up. 

(3) The employer shall provide all wardrobe and 
footwear, stockings and fleshings, wigs, facial hair, latex 
fixative and appurtenances required by the employer to be 
used in performances or rehearsal and they shall have been 
newly laundered and/or cleaned when so provided and shall 
be maintained in a clean and hygienic condition by the 
employer. 

(4) An employee required to dance shall be provided by 
the employer with new shoes suitable to the physical 
requirements of the employee. 

(5) Where the employer fails to provide an employee with 
wardrobe and such wardrobe is supplied by the employee, 
the employer shall pay the employee a sum of not less than 
1.7 percent of the minimum weekly award rate for an Actor 
or Actress per week for each suit, frock or costume or other 
article supplied by that employee with a minimum payment 
of 2.2 percent the minimum weekly award rate for an Actor 
or Actress per week plus a sum of one percent of the 
minimum weekly award rate for an Actor or Actress per 
week for each pair of shoes provided by the employee. 

(6) (a) The employer shall provide skating boots and 
skates, socks and skate bootlaces for the use of 
employees whose work includes ice skating; or 

(b) Should the employer not provide skating boots 
and skates the employer shall pay the employee 
one percent of the minimum weekly award rate for 
an Actor or Actress per week in lieu of such 
provisions and 0.5 percent of the minimum 
weekly award wage for an actor per week in lieu 
of socks and laces; provided that this provision 
shall not apply to Speciality Skating Artists. 

(7) All laundry made necessary by the work of the 
employee for the employer shall be done at the employer's 
expense. 
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(8) The employee shall not remove from the theatre 
costumes or other articles provided by the employer. 

20.—Annual Leave. 
(1) (a) All employees shall be entitled to four weeks' 

annual leave in respect of each calendar year of 
service. 

(b) Annual leave shall be taken on full pay at the 
ordinary weekly rate being paid to the employee. 

(c) Service for the purposes of the entitlement to 
annual leave shall commence from the first day of 
employment for rehearsals. 

(2) Where any public holiday falls within such period of 
leave then an additional day for each such public holiday 
shall be added to the period of leave. 

(3) (a) Annual leave shall be taken at a time fixed by the 
employer within a period not exceeding three 
months from the date when the right to annual 
leave accrued. 

(b) As much notice as is practicable shall be given but 
in any case not less than three weeks' notice to the 
employee shall be given. 

(4) Unless otherwise mutually agreed upon, annual leave 
shall not be taken whilst the employee is away from the 
employee's place of residence. If annual leave is given to 
the employee whilst on tour the employer shall provide air 
(economy) to travel to the employee's place of residence. 
Such travelling time shall be outside the employee's period 
of leave. 

(5) Annual leave may, by mutual agreement, be given and 
taken in two separate periods provided that no such period 
shall be less than one week. 

(6) If so requested by an employee, the employer may 
allow annual leave to an employee before the right thereto 
is due but where leave is taken in such a case a further period 
of annual leave shall not commence to accrue until after the 
expiration of the twelve months in respect of which annual 
leave had been taken before it accrued. 

(7) Where an employee's engagement terminates and the 
employee has become entitled to annual leave the employer 
shall be deemed to have given the annual leave (or such 
portion of it as has not been taken by the employee) from 
the date of termination of the engagement and shall 
forthwith pay to the employee, in addition to all other 
amounts due to the employee, his/her ordinary pay for the 
period of leave due. 

(8) In respect to any period of employment which is less 
than twelve months such period being computed from the 
date of the commencement of the engagement (or, where the 
employee has during the engagement become entitled to 
annual leave, computed from the date on which the 
employee became entitled to annual leave), the employer 
shall forthwith pay to the employee, in addition to all other 
amounts due to the employee an amount equal to one- 
twelfth of the employee's ordinary pay for such period of 
employment. 

(9) Each employee before going on annual leave shall be 
paid wages for the period of leave at the ordinary weekly 
rate being paid to the employee. 

(10) The annual leave provided for by this clause shall be 
allowed and shall be taken and, except as provided by 
subclauses (7) and (8) hereof, payment shall not be made or 
accepted in lieu of annual leave. 

(11) Where annual leave has been granted to an employee 
pursuant to subclause (6) hereof before the right thereto has 
accrued due and the employee subsequently leaves or is 
discharged from the service of the employer before 
completing the twelve months' continuous service in respect 
of which the annual leave was granted, the employer may 
deduct the amount of such excess from any remuneration 
payable to the employee under subclause (3) hereof. 

(12) An employee once sent on annual leave shall not be 
recalled for duty except by mutual agreement between the 
employer and employee. 

(13) An employee once sent on annual leave shall not be 
required to undertake any preparatory work for the future 
season. 

21.—Annual Leave Loading. 
(1) Each weekly employee before going on any period of 

annual leave shall for each week of such leave be paid an 
annual leave loading at the rate of seventeen and a half per 
centum of the ordinary weekly wage prescribed herein for 
such employees. Such loading shall be in addition to the 
amount paid to the employee under Clause 20.—Annual 
Leave hereof. 

(2) No loading is payable to an employee who takes 
annual leave wholly or partly in advance; provided that, if 
the employment of such an employee continues until the day 
when die employee would have become entitled to annual 
leave, the loading then becomes payable in respect of the 
period of such leave and is to be calculated by applying the 
ordinary rate of pay applicable on that day. 

(3) Where payment is made in lieu of annual leave in 
accordance with subclause (8) of Clause 20.—Annual Leave 
of this award, no loading is payable. 

22.—Sick Leave—Injury Leave. 
(1) An employee engaged by the week who is absent from 

work on account of personal sickness, injury or accident 
arising other than out of and in the course of the employee's 
employment shall be entitled to leave of absence without 
deduction of pay, subject to the following conditions and 
limitations: 

(a) The employee, where practicable and as soon as 
possible but in any event within 24 hours of the 
commencement of such absence, shall inform the 
employer of the inability to attend for duty and as 
far as practicable, state the nature of the injury or 
illness and the estimated duration of his/her 
absence. 

(b) Evidence satisfactory to the employer' shall be 
produced by the employee in relation to such 
absence within 48 hours of the commencement 
thereof. 

(c) The employer may terminate the employee's 
engagement forthwith if by reason of illness or 
accident the employee is absent: 

(i) During the four weeks prior to opening: from 
all rehearsal calls on three consecutive days 
or for an aggregate of five days. 

(ii) During the run of the play: from twelve or 
more performances during a period of three 
consecutive calendar weeks or from more 
than sixteen performances during a period of 
three consecutive calendar months. 

(2) An employee engaged by the week absent from work 
on account of personal sickness, injury or accident arising 
out of and in the course of the employee's employment shall 
be entitled to leave of absence, without deduction of pay, 
subject to the following conditions and limitations: 

(a) Workers Compensation 
During the entire period of an employee's employ- 
ment by the employer the employee shall be 
insured by the employer under the provisions of 
the Workers' Compensation and Rehabilitation 
Act 1981. 

(b) Injury/Accident Pay 
(i) Every employee to whom this award applies 

shall, subject to and in accordance with this 
award, be entitled to accident or injury pay. 

(ii) The employer shall observe the conditions 
hereinafter prescribed namely: 
(aa) The employer shall pay and an em- 

ployee shall be entitled to receive 
accident or injury pay in accordance 
with this subclause. 
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(bb) "Accident pay" means a weekly pay- 
ment of an amount being the difference 
between the weekly amount of workers' 
compensation paid to an employee 
pursuant to the provisions of the Work- 
ers Compensation and Rehabilitation 
Act 1981 and the wage to which such an 
employee was entitled at the date of the 
employee's injury. 

(cc) The employer shall pay the employee 
accident pay where the employee re- 
ceives an injury for which compensation 
is payable by or on behalf of the 
employer pursuant to the provisions of 
the said Act. 

(dd) The employer shall pay, or cause to be 
paid, accident pay during the incapacity 
of the employee within the meaning of 
the said Act until such incapacity ceases 
or until the expiration of a period of 26 
weeks from the date of injury, which- 
ever event shall first occur. 

(ee) The termination of the employee's em- 
ployment for any reason during the 
period of any incapacity shall in no way 
affect the liability of the employer to 
pay accident pay as herein before 
provided. 

(ff) An employee shall not be entitled to any 
payment under this clause in respect of 
any period of paid annual leave or long 
service leave, or for any paid public 
holiday. 

(gg) In the event that an employee receives 
a lump sum in redemption of weekly 
payments under the said Act, the liabil- 
ity of the employer to pay accident pay 
as herein provided shall cease from the 
date of such redemption. 

(hh) Where the employee recovers damages 
from the employer or from a third party 
in respect of the said injury independ- 
ently of the said Act, the employee shall 
be liable to repay to his employer the 
amount of accident pay which the 
employer has paid under this subclause 
and the employee shall not be entitled 
to any further accident pay thereafter. 

(3) Attendance at Hospitals, etc. 

Notwithstanding anything contained in subclause (1) of 
this clause an employee suffering injury through an accident 
arising out of and in the course of his/her employment 
requiring his/her attendance for treatment of the injury 
during working hours: 

(a) shall not suffer any loss of pay for the time 
required for such attendance; and 

(b) shall be reimbursed by the employer, subject to 
the provision of receipts of expenditure, by the 
following pay week for all expenses incurred in 
connection with such attendance. 

(4) For the purpose of subclause (3) of this clause, 
attendance for treatment may be attendance for treatment by 
a person recognised for the purposes of the appropriate State 
workers' compensation legislation. 

23.—Leave for Industrial Relations Proceedings. 

The employer shall grant leave without loss of pay to an 
employee reasonably required by the Union to attend 
proceedings pursuant to the Industrial Relations Act, 1979 
subject to such leave not preventing the employee appearing 
in a scheduled rehearsal or performance without the prior 
consent of the employer. 

24.—Company Meetings. 
(1) At the request of the Union the employer shall make 

time available during working hours for company meetings. 
As much notice as practical shall be given of any meeting 
and the scheduling of the meeting shall be at the mutual 
convenience of the Union and the employer. 

(2) Except where such meetings are required to be held 
to resolve issues raised by the employer, they shall not count 
as time worked. 

25.—Posting of Award and Notices. 
(1) The employer shall cause a copy of this award to be 

posted up in a suitable conspicuous place in the theatre, hall 
or other place where employees are performing or rehears- 
ing. 

(2) A representative of the Union may post notices and 
a copy of this award on a board in a reasonable manner in 
each theatre or other place in which employees are 
performing or rehearsing. 

26.—Rosters. 
An employee shall be given at least 24 hours' notice of 

any change in the employee's rehearsal and/or performance 
scheduled hours except during the seven day period prior to 
the opening performance in which case at least twelve hours' 
notice shall be given. 

27.—Access for Union Representatives. 
Any two officers of the Union, either singly or together, 

and duly authorised in writing by the Secretary or President, 
shall have access to any place of rehearsal and/or perform- 
ance to interview employees when they are off duty. The 
Union representatives shall not attempt to interview any 
employee on the stage level during any actual performance 
or rehearsal and shall not detain any employee from making 
an entrance. 

28.—Union Membership. 
The employer shall not— 

(1) Discriminate in the selection of or retention of 
employees against members of the Union on the 
ground of such membership, or because they are 
not members of any other organisation, union or 
association. 

(2) Either directly or indirectly or through the 
employer's servants or agents seek to induce an 
employee who is a member of the said Union to 
cease that membership or to become a member of 
any other organisation, union or association in 
lieu. 

29.—Hazardous Action. 
An employee shall not be required to take part in 

hazardous action or work under hazardous conditions. 

30.—Staff Facilities. 
(1) The employer shall provide in all venues for use of 

employees suitable dressing room facilities (providing 
mirrors, lockers with hanging space and locks and proper 
lighting) toilet and washing room facilities acceptable to the 
Union. 

(2) The employer shall ensure that suitable ventilation, 
heating and air conditioning acceptable to the Union is 
provided for the use of the employees in studios, dressing 
rooms and/or stages. 

(3) The employer shall provide or cause to be provided 
facilities and ingredients for making tea or coffee and shall 
provide a refrigerator. 

(4) A suitable rest area, acceptable to the Union shall be 
provided by the employer in all venues. 

(5) There shall be separate dressing rooms for the sexes. 
(6) On All On-Location Work 

(a) Provision shall be made, wherever an employee 
is required to change, for separate dressing room 
areas for the sexes where the employees are 
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concealed and allowed privacy from the general 
public and where suitable mirrors and lighting are 
available. 

(b) The employer shall ensure that every endeavour 
is made on the employer's part to protect the 
employees' personal property. 

(c) The employer shall provide or cause to be 
provided facilities and ingredients for making tea 
or coffee or where this is difficult or impractical, 
milk and/or fruit juice and/or soft drinks/cordial 
shall be provided by the employer at the request 
of the employee. 

(d) A suitable rest area away from the general public 
acceptable to the Union shall be provided by the 
employer. 

31.—School Tours. 
(1) Hours of Work 
The following provisions shall form a part of, but not 

exclusively be, the provisions applying to schools tours: 

(a) The ordinary hours during which a school per- 
formance may be held shall be within the usual 
school hours in that school and up to one hour 
after such usual school hours, provided that an 
employee is not required to be at any central 
pick-up point more than one hour before the usual 
school starting time. 

(b) There shall be a break of at least forty minutes for 
lunch exclusive of any dressing, undressing, 
making-up or taking off make-up provided for 
lunch. 

(c) There shall be a break of at least fifteen minutes 
between the conclusion of one performance and 
the commencement of another performance in the 
same school. 

(d) Thirty minutes shall be allowed to an employee 
for preparatory duties such as dressing and 
make-up incidental to a performance or dress 
and/or make-up rehearsal, and fifteen minutes 
shall be allowed after such a performance or 
rehearsal for undressing, removing make-up. Such 
time shall be counted as working time. 

(2) Number of Performances 
The number of performances constituting a week's work 

shall not exceed: 

(a) Ten when such performances are each of no longer 
duration than one and a half hours (or two hours 
inclusive of discussion subsequent to the perform- 
ance). 

(b) Fifteen when such performances are each of no 
longer than one hour. 

(c) Each performance in excess of ten or fifteen (as 
the case may be) shall be paid for at the rate of 
one-tenth of the employees weekly wage extra. 

(3) Travelling 

(a) An employee shall not, on any one day, be 

(4) Rates of Pay 
Employees paid under this subclause shall be paid at the 

minimum rates set out hereunder: 
(a) Rehearsals—the rate for an Actor or Actress as set 

out in Clause 7.—Rates of Pay of this award. 
(b) Performances—the rate for an Actor or Actress as 

set out in Clause 7.—Rates of Pay of this award 
plus ten per centum thereof. 

32.—Compassionate Leave. 
(1) An employee shall on the death within Australia of 

a spouse, child, step-child, father, mother, brother, sister, 
grandparent, mother-in-law, father-in-law, son-in-law or 
daughter-in-law be entitled to leave up to and including the 
day of the funeral of such a relation, and such leave shall 
be without deduction of pay for the period not exceeding the 
number of hours worked by the employee in three ordinary 
days work. Proof of such death shall be furnished by the 
employee to the satisfaction of the employer. Provided 
however, that this clause shall have no operation while the 
period of entitlement to leave under it coincides with any 
other period of leave. For the purpose of this clause the 
words "wife" and "husband" shall not include a wife or 
husband from whom the employee is separated but shall 
include a person who lives with the employee as a de-facto 
wife or husband or in an established homosexual relation- 
ship. 

(2) When an employee is required to be absent due to an 
emergency or special event, such as but not limited to 
critical illness in the family, the employee shall be entitled 
to a reasonable amount of leave on full pay, the period to 
be determined by mutual agreement between the employer 
and the employee depending on the specific circumstances 
involved. 

33.—First Aid Kit. 
In each establishment the employer shall provide and 

continuously maintain at a place easily accessible to all 
employees an adequate First Aid Kit. 

34.—Superannuation. 
(1) In addition to other payments provided for under this 

award, the employer shall subject to this clause, make a 
superannuation contribution on behalf of the performer to 
an approved superannuation fund which complies with the 
Australian Government's Operational Standards for Occu- 
pational Superannuation Funds, of an amount equivalent to 
three percent of the performer's salary, provided that this 
requirement shall not apply to: 

(a) Artists performing within Australia who are 
normally resident outside Australia; 

(b) Supernumeraries; 
(c) Juvenile performers, except where the junior 

performer is engaged on a contract of twelve 
weeks or longer, or has been employed in the 
entertainment industry for a minimum of six 
professional engagements or a minimum of thirty 
days. 

(2) (a) An employer covered by this clause, at the time 
of engagement, must establish whether the em- 
ployee is a member of the applicable superannua- 
tion scheme. 

required to make more than one move from one „ „ , , , r r , 
school to another. (b) If the employee shows no proof of such member- 

ship, the employer shall be required either: 
(b) An employee shall travel as directed by the (i) t0 p^iy complete ^ necessary applica- 

emolovS taoLrS guE? tion fo™ become a member ^Fund employee, the employer and the Union. in order t0 ^ entitled to the contributions 

(c) Where an employee requests to make his/her own prescribed in subclause (1) hereof. 
way to the next working venue and the employer The employer shall provide the employee 
agrees, the employee shall be paid an allowance with appropriate explanatory material; or 
equal to the money that would have been paid by . . . 
the employer on his/her travelling by the form of t0 S18n ^ following disclaimer: 
transport by which the employer did or would "I have been supplied with an application 
have transported the employee or the remainder of form to join HOST-PLUS or JEST or another 
the company. Fund which complies with the Australian 



Government's Operational Standards for Oc- 
cupational Superannuation Funds, but I do 
not wish to become a member of such Fund 
and understand that until I join an appropriate 
Fund any employer is not obliged to make a 
contribution on my behalf." 

Notwithstanding the provisions of subparagraph 
(ii) of this paragraph any employee who was a 
member of the applicable superannuation scheme 
at the time of employment and who subsequently 
signs a disclaimer shall remain entitled to a 
contribution as prescribed in subclause (1) and the 
disclaimer shall be void in such circumstances. 

(c) Where a contribution is made as prescribed in 
subclause (1), the employer shall forward to the 
relevant fund administrator the contribution, the 
name of the employee on whose behalf the 
contribution is made, and the superannuation fund 
number of the employee, or the completed 
application form. 

(d) The superannuation contribution shall in the case 
of weekly employees be paid no later than seven 
days following the end of the last pay period in 
any month. 

(e) Where an employee signs a disclaimer the 
employer shall send by fax or certified mail to the 
fund administrator and to the Union a copy of the 
completed form, together with the address of the 
employee concerned. 

(f) Notwithstanding the election of an employee not 
to join a relevant superannuation fund, where such 
employee forwards to the employer a completed 
superannuation fund application form within ten 
working days of the Union receiving the dis- 
claimer, the employer shall pay the superannua- 
tion contribution as prescribed in subclause (1). 

(3) (a) Where a contribution under this clause is made on 
behalf of a permanent employee the employer 
shall make such contribution to the Joint Enter- 
tainment Superannuation Trust, or in the case of 
hotel performers, either JEST or HOST-PLUS, or 
other such fund approved by the Union and which 
complies with the Australian Government's Oper- 
ational Standards for Occupational Superannua- 
tion Funds. 

(b) For employees other than those in paragraph (a) 
above any superannuation contribution made 
under this clause shall be made to the Joint 
Entertainment Superannuation Trust or other such 
fund approved by the Union and which complies 
with the Australian Government's Operational 
Standards for Occupational Superannuation 
Funds. 

(4) In the case of weekly employees, superannuation 
contributions remain payable pursuant to this clause 
notwithstanding that a performer is absent from work on 
approved sick leave, annual leave, long service leave, or 
other approved paid leave. Contributions also remain 
payable in respect of an absence due to a bona-fide workers' 
compensation claim. 

(5) Definitions 
For the purpose of this clause' 'ordinary salary" refers to: 

(a) Where the performer is engaged on a weekly 
basis, the performer's usual weekly earnings, 
including loadings and penalty payments paid on 
a regular basis, but excluding any other penalties 
and allowances paid on an irregular basis such as 
travel, meals, or wardrobe allowances and the like, 
or annual leave loading. 

(b) Where a performer is engaged on a casual basis, 
the salary is negotiated for the engagement 
including the casual loading provided for under 
this award but excluding any allowances such as 
travel, meals, or wardrobe allowances and the like, 
or annual leave loading. 
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(6) For the purpose of this clause, HOST-PLUS shall 
mean the Hospitality Industry Portable Liquor Union 
Superannuation Trust Deed which complies with the 
Australian Government's Operational Standards for Occu- 
pational Superannuation Funds. 

(7) For the purpose of this clause, the Joint Entertainment 
Superannuation Trust (JEST) shall mean the fund estab- 
lished by the Joint Entertainment Superannuation Trust 
Deed, which complies with the Australian Government's 
Operational Standards for Occupational Superannuation 
Funds. 

Schedule A—Standard Contract of Service for Single/Series 
of Plays and/or Productions. 

For the engagement in Western Australia of Artists in 
legitimate plays, musical plays and revues where the 
performance is of a substantially whole-time nature. 

PART 1 
This agreement is made this day of 19  
between Artist's Equity Number  

Name of Artist—hereinafter called the Artist 
Artist's JEST (or other Superannuation Fund) Number  
of Artist's Place of 
Origin 
and  

Name of Management or Employer—hereinafter caller 
the Employer 

of  
Registered Address 

Whereby the Employer agrees to engage the Artist under the 
terms and conditions shown below and overleaf, including 
Parts 2 and 3 of the contract. 

A. Play and Character Titles 
Name of Production/s (hereinafter called the Play/s)  
The Artist will be employed in the above Play/s: 

(i) to rehearse and play the part or parts of  
in the said play/s, 

OR 
(ii) to rehearse and play the part of  

and to rehearse and play as understudy such 
part or parts as may be required by the 
Employer, OR 

(iii) to rehearse and play such parts in the said 
play/s as the Employer may call upon the 
Artist to play, 

OR 
(iv) to rehearse and play such part or parts and 

rehearse and play as understudy such part or 
parts in the said play/s as the Employer may 
call upon the Artist to play. 

N.B.: Three (3) of the paragraphs above A(i), A(ii), A(iii), 
A(iv), must be deleted and initialled. 

B. Period and Location 
Date of first rehearsal (on or about)  
Length of rehearsal period/s (approximately)  
Date of opening performance/s (on or about)  
Specific dates for both commencement of rehearsal and 
performances will be confirmed by the employer to the 
employee or his Agent when known. 
Employment will be as defined in the Performers Live 
Award (WA) 1989 

(i) Casual 
(ii) By the Week 

(iii) For the run of the Play in  
venue 
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(iv) Up to and including  
for the run of the play (single play only) in  

(v) For the run of the Play (Single plays only) in ... 
venue 

N.B.: Four (4) of the paragraphs above B(i), B(ii), B(iii), 
B(iv), B(v), must be deleted and initialled. 

C. Engagement Moneys 
Rehearsal Salary $ per week 
Playing Salary $ per week 
Loadings (see Part 2 Clause 9.) 

$ per week 
$ per week 
$ per week 
$ per week 
$ per week 

TOTAL $ per week 
(Any loading or penalties incurred, not listed here must be 
paid in addition to the playing salary and listed loadings.) 
Annual Leave Pay- $  (Four weeks at ordinary 
ment weekly rate for each year 

of service or one twelfth 
of ordinary pay for peri- 
ods less than twelve 
months.) 

Travelling Allowance (if applicable) $ per week 
$ per week 

D. Special Conditions 

Signed by or on behalf of the Employer  
Name (please print)  
Position   
in the presence of  

Signed by or on behalf of the Artist  
in the presence of  

NOTE: Unless the Agent can produce evidence of a Power 
of Attorney, this contract must be signed by the Artist The 
above Artist's name and spelling of same will be used for 
billing. 

PART 2 
TERMS AND CONDITIONS 

1. The Employer shall pay the fare of the Artist from the 
"Artist's Place of Origin", as shown in Part 1, to such 
places in Australia as the Employer may stipulate or arrange 
as per Clause B of Part 1. 

2. The terms and conditions of the Performers Live Award 
1989 as altered and/or replaced shall apply and form part of 
this Agreement as if the same were set forth herein. The 
terms and conditions of the award include but are not limited 
to the following: 

(a) In the case of a specific engagement for a tour, 
season or run of the play the employee shall be 
given not less than three weeks notice in writing 
of the conclusion of the tour, season or run except 
where the tour, season or run has been for five 
weeks or less in which case not less than two 
weeks notice must be given. 

(b) If the Artist has been employed for a period of 
fourteen months then the engagement may be 
terminated by either party giving four weeks 
notice in writing to the other party. 

(c) The Employee is engaged exclusively by the 
Employer and shall not during the engagement 
perform or otherwise exercise his/her talents for 
the benefit of any other company, institution or 

person without written consent of the Employer 
and that this will not be unreasonably withheld. 

(d) The playing salary as set out in Clause C of Part 
1 shall be for: 

(i) Eight perfomiances of substantially whole 
time productions. The Artist shall be paid one 
eighth of his/her weekly wage extra for each 
performance exceeding eight. 

(ii) Twelve performances for "short shows" 
(Those being shows of not substantially a 
whole time nature of not more than one hour 
duration). The Artist shall be paid one tenth 
of the Artist's weekly wage extra for each 
performance exceeding twelve. 

(iii) In the case of performances exclusively for 
schools, fifteen performances of shows of no 
longer than one hour or ten performances of 
shows of no longer than one and a half hours. 
Each performance in excess of ten or fifteen 
(as the case may be) shall be paid for at the 
rate of one-tenth of the Employee's weekly 
wage. 

(e) In the case of illness: 
(i) The Artist should inform the Employer as 

soon as possible but in any event within 
twenty-four hours of the nature of the illness 
and the estimated duration of his/her absence. 

(ii) Should the Artist not perform due to illness 
the Artist shall (if required) submit evidence 
satisfactory to the Employer within 48 hours. 

(iii) If the illness arises out of and in the course 
of his/her employment, the Artist shall be 
covered by Worker's Compensation Insur- 
ance and be subject to accident pay provi- 
sions as set out in Clause 22 of the award. 

(0 Overtime, Sunday and Public Holiday rates: 
(i) The Artist's negotiated rate of pay shall be 

the weekly wage for the purposes of calculat- 
ing hourly rates, overtime, Sunday and 
Public Holiday rates and any other rates of 
pay based on the weekly wage. 

(ii) Overtime or Penalty rates shall be payable 
for Sunday or Public Holiday work; work in 
excess of eight hours in any one day or forty 
hours in a week; more than eight full time or 
pantomime performances, or more than 
twelve short shows or in the case of school 
shows more than ten one and a half hour 
shows or fifteen one hour shows. 

3. When proceeding on Annual Leave (on completion of 
48 weeks service) Artists are entitled to an Annual Leave 
loading of seventeen and one-half percent of the Annual 
Leave Payment. 

4. One copy of the Agreement duly executed by the Artist 
shall be retained by the employer (a further copy will be 
retained for office procedures only); one copy duly executed 
by the Employer shall be retained by the Artist. 

5. The Artist's name and spelling of same in Part 1 will 
be for billing purposes. 

6. The Employer shall contribute to JEST on behalf of the 
Artist an amount equivalent to three percent of the Artist's 
ordinary salary. (See Clause 34 of the Performers Live 
Award (WA) 1989). 

7. The Employer shall pay the fare of the Artist from the 
"Artist's Place of Origin" as shown overleaf, to such places 
in Australia and elsewhere as the Employer may stipulate 
or arrange for and also as provided in Clause 1 and 2 set out 
herein. 

8. All engagement moneys as provided for in Clause C 
overleaf shall be subject to indexation or improvements in 
any award changes and conditions. 

9. Appropriate loadings and allowances shall be detailed 
in Clause C. Engagement Monies of Part 1 of the Contract. 
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behind the scenes or in the dressing rooms. 

13. Penalty for Breach of Duty 

Check-list of loadings and allowances. 
Provision Description 

€1 7(l)(g) Acting—Stage Manager/Assistant 
Stage Manager 

C1 7(1 )(i) Understudy 
C1 7(1 )(j) Understudy performing role 
C1 7(1 )(k) Nudity 
C1 7(1)(1) Driver 
C1 19(5)&(6) Wardrobe and Make-up 
C1 21(1) Annual Leave Loading 

This Clause shall not be read as imposing any restriction 
on the loadings and allowances payable under the terms of 
the Award. 

An Employer may at his/her discretion inflict a fine not 
exceeding an amount equal to one and a half hours of the 
weekly rate of pay prescribed by this award upon an 
employee for any unpunctuality or missing of an entrance, 
or any dereliction of duty during a performance and/or 
rehearsal. Provided that whenever a monetary penalty is 
deducted from an employee's wage the employer shall when 
paying the employee give a written notice to the employee 
so penalised stating the amount of the fine and the offence 
committed and the date thereof and the employee shall have 
the right of appeal to a committee of two, one member to 
be nominated by the employee and the other by the employer 
or his/her representative and should they fail to agree they 
shall refer the matter for final decision to the Registrar of 
the Western Australian Industrial Relations Commission. 
The amount of any such fine shall be paid within one month 
by the employer to the Actors and Artists Benevolent Fund 
(Inc.). 

PART 3 
RULES OF THE THEATRE 

1. The Artist shall before his/her first performance in each 
theatre, enter in the Stage-doorkeeper's book his/her address 
and shall immediately notify any change thereof. 

2. Notices from the Management posted on the usual 
notice board or addressed to the Artist in care of the 
Stage-doorkeeper or sent to the Artist's last known address 
will be held to be valid notices. 

3. All parts written or printed are the property of the 
Employer and shall be returned to the Employer whenever 
notice to that effect is given. 

4. The Artist shall comply with the rules of the Theatre 
at which the company may be rehearsing or performing and 
with all lawful and reasonable rules made by the Employer 
in so far as such last-mentioned rules do not conflict with 
the terms of the Contract. 

5. No Artist shall smoke in a prohibited area or use 
obscene, abusive or insulting language or indulge in 
unseemly conduct or be in an intoxicated condition in the 
theatre. Any charge of intemperance shall be made at the 
time of the offence. 

PART 1 
This Agreement is made this  
day of  19  
between Artist's Equity Number  

(Name of Artist—^hereinafter called the Artist) 
Artist's JEST Number  

of Artists Place of Origin 
and  
(Name of management or Employer—hereinafter called the 

Employer) 
of  

(Registered Address) 
Whereby the Employer agrees to engage the Artist under the 
terms and conditions shown below and overleaf. 

Schedule B—Standard Contract of Service for Casual 
Performances. 

For the engagement in Western Australia of Artists in 
variety performances, legitimate plays, musical plays and 
revues where the performance is not of a substantially 
whole-time nature. 

6. No intoxicating liquors will be consumed by the Artist 
in the Theatre before or during the performance. 

7. No Artist shall alter his/her part or omit any portion 
thereof without the express permission of the Employer or 
its representative or disobey or neglect to carry out the 
directions of the Stage Manager or Musical Director. 

8. The Artist shall not introduce into his/her performance 
any material not previously approved by the Employer, and 
where any additional material is introduced by the Artist 
with the Employer's consent the Artist warrants that he/she 
has the right to use such material and is not infringing any 
copyright The Artist agrees to indemnify the Employer 
against any claim made in the event of such infringement. 
When any such material is the property of the Artist it shall 
remain so. The Artist shall not introduce into his/her 
performance any words not in the script and in the event 
of infringement or breach hereof shall be liable for and on 
demand pay the amount of all damages, penalties and costs 
incurred by the Employer. 

9. The Artist shall be in the theatre throughout the half 
hour immediately before the rise of the curtain and shall 
remain until the fall thereof unless (in either case) the Artist 
has the express permission of the Employer to be absent. 

10. No Artist shall without the express permission of the 
Employer or its representative: 

(i) Go into the front of the Theatre or other place of 
entertainment at which he/she is performing 
immediately prior to his/her performance or 
during the performance or address the audience; 

(ii) Bring anyone not engaged in the Theatre behind 
the scenes. 

11. The Artist shall be ready to begin at the advertised 
time and shall not keep the stage waiting at any other part 
of the performance. 

12. The Artist shall not go on or off the stage at any other 
time or place or in any other situation than that settled at 
rehearsal or leave the stage before the proper exit or neglect 

A. Venue 
Name of Venue 

B. Performance Type 
The Artist is engaged as 

C. Period 
(i) Date of performance (if one date only)  

(ii) Dates of performances (if more than one 
date)   

D. Nudity 
(a) The Artist hereby agrees to perform in a nude or 

semi nude capacity. 
(b) The Artist shall not perform in a nude or semi 

nude capacity. 
NOTE: One of these clauses must be deleted. 



E. Engagement Moneys 
Rehearsal Salary (if rehearsal ® 
required) 
Artist's fee $ 
(inclusive of playing salary, 
annual leave payment) 

(a) per perfoimance of three 
(3) hours. 

(b) (i) per spot of min- 
utes appro?.. 

(ii) number of spots  
One of there clauses, (a) or 
(b) must be deleted 

F. Special Conditions 

Signed by or on behalf of the Employer 

in the presence of  
Signed by or on behalf of the Artist  
in the presence of  
NOTE: Unless the Agent can produce evidence of a power 
of Attorney, this contract must be signed by the Artist. The 
above Artist's name and spelling of same will be used for 
billing. 

PART 2 

TERMS AND CONDITIONS 

1. The terms and conditions of the Performers Live Award 
OVA) 1989 shall apply and form part of this agreement as 
if the same were set forth herein. 

2. The Employer agrees to pay the Artist in full not later 
than 15 minutes after the actual completion of the Artist's 
performance and to pay in cash. 

3. If the act consists of more than one person the member 
of the act signing this agreement as or on behalf of the 
Artist/s warrants that he/she has been authorised by the 
remaining member or members of the said act to sign this 
agreement on his, her or their behalf. 

4. The Employer agrees that there will be no broadcasting, 
telecasting, recording, filming, taping or photographing of 
any performance or portion thereof without the Artist/s and 
the Union's written consent. 

5. One copy of this agreement duly executed by the Artist 
shall be retained by the Employer; one copy duly executed 
by the Employer shall be retained by the Artist. 

6. Only upon receipt of both Artist's copy and booking 
fee (if applicable) to the Artist or the Artist's agent can the 
engagement be confirmed. 

7. To cancel this booking ten days clear notice must be 
given. 

8. By mutual agreement the dates and times for rehearsal 
and/or performance may be varied without prejudicing or 
affecting the other terms and conditions of this agreement. 

9. Words importing the masculine gender shall be deemed 
to include the feminine gender and the singular to include 
the plural and vice-versa unless there is something repug- 
nant or inconsistent with such interpretation. 

10. The Employer shall contribute to JEST on behalf of 
the Artist an amount equivalent to three percent of the 
Artist's ordinary salary. (See Clause 34 of the Performers 
Live Award (WA) 1993 as amended). 

Schedule C—Parties to the Award 

Opera, Music Theatre 

The Gilbert and Sullivan Society of Western Australia (Inc.) 
80 Cambridge Street 
LEEDERVILLE WA 6007 

The Music Theatre Company of W.A. (Inc.) 
49 Hay Street 
SUBIACO WA 6008 

2 Dance Plus Ltd 
Subiaco Theatre Centre 
180 Hamersley Road 
SUBIACO WA 6008 
Intertainment 
Shop 4, Kwinana Hub Shopping Centre 
Gilmore Avenue 
KWINANA WA 6167 
Danza Viva Spanish Dance Company Inc. 
6 Mayer Close 
NORANDA WA 6062 
Jacoba Productions 
30 Tyrell Street 
NEDLANDS WA 6009 

Theatre 
Curtin University of Tfechnology 
Kent Street 
BENTLEY WA 6102 
Playback Theatre of Western Australia (Inc.) 
153 Park Street 
SUBIACO WA 6008 
Patch Incorporated 
161 Burswood Road 
VICTORIA PARK WA 6100 
Queens Park Theatre 
Cathedral Avenue 
GERALDTON WA 6530 
Albany Town Hall Theatre 
221 York Street 
ALBANY WA 6330 
Walkington Theatre 
PO Box 315 
KARRATHA WA 6714 
Firelake Production Services 
345 Guildford Road 
BAYSWATER WA 6053 
Townring Pty Ltd 
15 Rivett Way 
BRENTWOOD WA 6153 
Theatre Zart Ltd 
223 Eighth Avenue 
INGLEWOOD WA 6052 
Eliza Productions Pty Ltd 
II Hawkins Avenue 
SORRENTO WA 6020 
The Effie Crump Theatre Incorporated 
313 Pier Street 
PERTH WA 6000 

Puppetry 
Spare Parts Theatre (Inc.) 
1 Short Street 
FREMANTLE WA 6160 
The Black String Puppet Theatre 
Innamincka Road 
GREENMOUNT WA 6065 

Circus, Clowns, Magic 
Suitcase Circus 
272 Walcott Street 
MOUNT LAWLEY WA 6050 

Restaurants 
Blarney Castle 
III Newcastle Street 
PERTH WA 6000 
Churchills Restaurant Perth 
Rear 5 St George's Ttaaee 
PERTH WA 6000 
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Mulberry Farm 
Hamersley Road 
CAVERSHAM WA 6055 

Taverns 
Seaview Tavern 
282 South Terrace 
SOUTH FREMANTLE WA 6162 

Theme Parks 
Pioneer World 
2 Southwest Highway 
ARMADALE WA 6112 
Adventureworld 
179 Forrest Road 
BIBRA LAKE WA 6163 

Festivals 
Artrage 
Arts House 
Perth Cultural Centre 
PERTH WA 6000 

Nightclubs, Revues, Cabarets, and Casinos 
Burswood Resort (Management) Limited 
5th Floor, 
40 The Esplanade 
PERTH WA 6000 
Limbo Dance Club 
232 William Street 
PERTH WA 6000 
Fly By Night Club 
24 Holdsworth Street 
FREMANTLE WA 6160 
Sylvesters Night Club—Cabaret 
52 Hannon Street 
KALGOORLIE WA 6430 
Theatre Night Clubs 
120 York Street 
ALBANY WA 6330 
Raunchy Promotions (Australia) Pty Ltd 
378 Oxford Street 
LEEDERVILLE WA 6007 
Pelsaert's 
60 Fitzgerald Street 
GERALDTON WA 6530 
Metropolis Concert Night Club 
58 South Terrace 
FREMANTLE WA 6160 

Retail Stores, Shopping Centres, Markets 
Karrinyup Shopping Centre 
Karrinyup Road 
KARRINYUP WA 6018 
Carousel Shopping Centre 
1382 Albany Highway 
CANNINGTON WA 6107 
St Martins Properties (Australia) Pty Ltd 
25th Floor, 
St Martins Tower 
44 St George's Terrace 
PERTH WA 60)0 
City Centre Markets 
726 Hay Street 
PERTH WA 6000 
Subiaco Pavilion 
2 Rokeby Road 
SUBIACO WA 6008 
Myer WA Stores Pty Ltd 
City Arcade Office Tower 
PERTH WA 6000 
Myer Stores Ltd 
295 Lonsdale Street 

Public Relations and Promotions 
Ward Holt Pty Ltd 
1st Floor 
409 Oxford Street 
MOUNT HAWTHORN WA 6016 

East Perth Football Club Incorporated 
Perth Oval 
PERTH WA 6000 
Royal Perth Yacht Club of WA (Inc.), 
Australia II Drive 
CRAWLEY WA 6G09 
Perth Wildcats Pty Ltd 
190 St George's Terrace 
PERTH WA 6000 
Melville Glades Golf Club, 
Beasley Road 
BATEMAN WA 6155 
Mosman Park Bowling Club, 
Bay View Terrace 
MOSMAN PARK WA 6012 
Olympic Kingsway Sports Club 
Lot 7993 Kingsway Road 
LANDSDALE WA 6054 
The Irish Club of WA Incorporated 
61 Townshend Road 
SUBIACO WA 6008 
Fremantle Workers Social & Leisure Club 
9 Henry Street 
FREMANTLE WA 6160 
Italian Club (WA) 
219 Fitzgerald Street 
PERTH WA 6000 
Alcoa Club Kwinana (Inc.), 
Hope Valley Road 
KWINANA WA 6167 

Functions, Weddings, Dances, Socials 
Carlisle Function Centre 
174 Rutland Avenue 
CARLISLE WA 6101 

Ships and Ferries 
Captain Cook Cruises 
No. 2 Jetty, 
Barrack Street 
PERTH WA 6000 
Boat Tbrque Cruises Pty Ltd 
Pier 4 
Barrack Street Jetty 
PERTH WA 6000 

Entertainment Promoters, Entrepreneurs, Agents, Bandlead- 
ers, Entertainment Contractors/Directors 
Claire Condry Publicity & Promotions 
Suite 4, Ground Floor 
41 Hampden Road 
NEDLANDS WA 6009 
Joyce Spiers Modelling & Casting Agency 
117 Barrack Street 
PERTH WA 6000 
Paul Gadenne Enterprises Pty Ltd 
14 Pinelli Road 
WANNEROO WA 6065 
Fremantle Arts Foundation Limited 
8 Phillimore Street 
FREMANTLE WA 6160 
Band Booking Centre 
1st Floor 
174 Hampden Road 
HOLLYWOOD WA 6009 



Leslie Hinton 
477 Hay Street 
SUBIACO WA 6008 

Schools, Universities, Colleges 
Wrightson Dance Studios 
842A Hay Street 
PERTH WA 6000 
The Johnny Young Talent School of WA 
175 Hay Street 
EAST PERTH WA 6004 
Penrhos College 
6 Morrison Street 
COMO WA 6152 
Curtin University of Technology 
Kent Street 
BENTLEY WA 6102 
Christ Church Grammar School 
Queenslea Drive 
CLAREMONT WA 6010 

Arenas, Recreation Centres, and Open-Air Venues 
The Royal Agricultural Society of W.A. (Inc.) 
Claremont Showgrounds 
CLAREMONT WA 6010 

Disc Jockeys 
Caine Audio and Lighting 
45 Belvidere Street 
BELMONT WA 6104 

Corporate Training and Psychology Counselling 
Aragon and Associates 
284 Fitzgerald Street 
NORTH PERTH WA 6006 

Union Party to the Award 
Actors Equity of Western Australia (Union of Employees) 
224 Stirling Street 
PERTH WA 6000 

TOTAL CORROSION CONTROL ENTERPRISE 
AGREEMENT 1993 No. AG 38 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Total Corrosion Control Pty Ltd 
and 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers and Metals and 

Engineering Workers' Union—Western Australia. 
No. AG 38 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 August 1993. 

Order. 
Registration of an Enterprise Bargaining 

Industrial Agreement 
No. AG 38 of 1993. 

HAVING heard Mr M.E. Jensen on behalf of the Applicant 
and Mr A J. Remedio appearing on behalf of The Operative 
Painters' and Decorators' Union of Australia, West Austra- 
lian Branch, Union of Workers and Mr G.C. Sturman on 
behalf of the Metals and Engineering Workers' Union— 
Western Australia, and by consent, the Commission being 
satisfied that the matter is consistent with the Principles 

enunciated by the State Wage Case decision—January 1992 
and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the following schedule titled the Total Corro- 
sion Control Enterprise Agreement 1993, signed for me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule B. 

This Agreement shall be known as the Total Corrosion 
Control Enterprise Agreement 1993. 

2.—Arrangement. 
1. Tide 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Term of Agreement 
6. Relationship to Awards 
7. Objectives and Principles 
8. Dispute Setdement Procedure 
9. Specific Measures to Achieve Productivity 

10. Enterprise Bargaining Payment 
11. Matters for Further Discussion 
12. Commitments 
13. Renewal or Replacement of Agreement 
14. Limitadon 

Appendix A 
Appendix B 
Appendix C 

3.—Area and Scope. 
The area and scope of this Agreement is the same as that 

prescribed in the Industrial Spraypainting and Sandblasting 
Award 1991 and the Metal Trades (General) Award 1966 
No. 13 of 1966 as at the 3rd day of August, 1993 insofar as 
it applies to the employees of Total Corrosion Control Pty 
Ltd. 

4.—Parties Bound. 
This Agreement shall apply to and be binding on Total 

Corrosion Control Pty Ltd (TCC), the organisations of 
employees set out below and all persons employed by TCC 
who are members or eligible to be members of the 
organisadons listed and who are covered by the Industrial 
Spraypainting and Sandblasting Award 1991 No. A 33 of 
1987 and Metal Trades (General) Award 1966 No. 13 of 
1966. 

• The Operadve Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of 
Workers (OPDU) 

• Metals and Engineering Workers' Union—West- 
em Australia (MEWU) 

5.—Term of Agreement 
This Agreement shall operate from the beginning of the 

final period commencing on or after the 3rd day of August, 
1993 and shall remain in force for a period of 12 months 
from the operadve date. 

6.—Relationship to Awards. 
(1) This Agreement shall be read and interpreted in 

conjunction with the Industrial Spraypainting and Sand- 
blasting Award 1991 No. A 33 of 1987 and the Metal Trades 
(General) Award 1966 No. 13 of 1966. 

(2) Where there is any inconsistency between the terms 
of this Agreement and the terms of the Awards, this 
Agreement shall prevail to the extent of any inconsistency. 



7.—Objectives and Principles. 
(1) The parties are committed to identifying common 

objectives of improved productivity, flexibility, efficiency, 
quality of employment and delivery of quality service. 

(2) The parties are committed to the following principles 
in pursuing the above: 

(a) To promote the development of trust and motiva- 
tion within TCC and to continue to foster better 
employee relations. 

(b) Honesty, and mutual respect to prevail at all times. 
(c) A free exchange of relevant information and ideas 

to prevail at all times subject to agreed commer- 
cial confidentiality. 

(d) Equity. 
(e) The opportunity for proper and effective consulta- 

tion, through die appropriate consultative struc- 
tures, relating to structural efficiency and 
workplace reform matters which affect employ- 
ees, prior to the implementation of any change. 
The employees affected by the change must 
genuinely agree to the change. 

(f) To enhance the quality and security of employ- 
ment for TCC employees resulting from increased 
skill acquisition and utilisation, better working 
practices and improved remuneration based on 
productivity improvement, under the auspices of 
the ongoing implementation of agreed structural 
efficiency processes. 

(3) The parties recognise that this Agreement commences 
the programme of structural efficiency and workplace 
reform fundamental to the continuation of this programme 
of reform, the parties undertake to: 

(a) Identify career paths within TCC. 
(b) Broaden the training and career progression 

opportunities for all employees and develop 
accredited competency based training plans to 
compliment job redesign. 

(c) Create more meaningful, interesting and better 
paid jobs for employees. 

(4) TCC, the Unions and all employees accept their joint 
responsibility to ensure this Agreement is effective and in 
the event of any ambiguity or dispute the spirit and intention 
of this Clause will remain paramount. 

8.—Dispute Settlement Procedure. 
The parties agree that all structural efficiency matters 

relating to workplace reform will be addressed through the 
consultative mechanism and that any disputes will be 
processed in accordance with the Dispute Settlement 
Procedure Agreement (DSP) (refer Appendix A). 

Any disagreement concerning structural efficiency mat- 
ters relating to workplace reform will be addressed through 
the consultative mechanism prior to the disagreement being 
notified pursuant to the DSP, subject to the relevant 
consultative committee convening within five days of any 
such disagreement. 

9.—Specific Measures to Achieve Productivity. 
This Agreement is divided into 2 stages. The parties are 

committed to pursue and complete all the specific measures 
detailed in each stage. 

Stage One 
Payment in accordance with Clause 10.—Enterprise 

Bargaining Payment, of this Agreement shall be on the basis 
of fie following: 

(a) All payment of wages to be by electronic funds 
transfer within two pay periods of the ratification 
of this Agreement by the Western Australian 
Industrial Relations Commission. Employees who 
currently receive cash payment and who can 
demonstrate that this change will cause hardship 
will be exempted from this provision. 

(b) In order to further the productivity and flexibility 
of the enterprise employees covered by the 
Industrial Spraypaiming and Sandblasting Award 
1991 No. A 33 of 1987 will be able to accumulate 
RDO's. Once an employee has accumulated 3 or 
more RDO's the employee will be able to take 
such accumulation either in single days or in 
multiples provided the following is adhered to, 
however, approval shall not be unreasonably 
withheld. 
(1) In each case, notice is required to be given 

and the approval of management obtained. 
(i) In the case of one or two days to be 

taken a minimum of two days notice is 
required. 

(ii) In the case of three or more days to be 
taken a minimum of 1 weeks notice is 
required. 

(2) All accumulated RDO's are to be taken 
within the calendar year of them falling due. 

(c) Fortnightly pays are to be implemented immedi- 
ately. 

As transition to fortnightly pays an advance 
payment of $500.00 per person will be paid in the 
first week of the cycle. This advance payment will 
be repaid by the deduction from each of the next 
four pays fie sum of $125.00 (i.e. $62.50 per 
week). 

In specific cases i.e. trainees and employees 
who would not normally receive $500.00 per week 
the advance payment will be adjusted accordingly. 

Up to $100.00 per person will be available as 
a hardship payment during the first 8 weeks of the 
new pay system. This amount will be repayable 
from the next pay received by the employee. 
Payments will only be made where a need exists. 

Where errors occur in an employee's fortnightly 
pay the error will be rectified by the company in 
one of the following ways. 

(i) In the case of errors up to $20.00 an 
adjustment will be made in the next fort- 
night's pay. 

(ii) In the case of errors in excess of $20.00 an 
amount equal to the error will be deposited 
by EFT to the employees nominated account 
by close of business the following Friday 
provided the error is notified to the paymaster 
in time to meet the Friday deadline. 

Stage Two 
Payment in accordance with Clause 10.—^Enterprise 

Bargaining Payment, of this Agreement shall be on the basis 
of fie following: 

(a) The identification and agreement through the 
consultative structure of initiatives to improve the 
productivity of TCC in the areas of: 

— Inclement weather (heat and rain). 
— Washing up time and cleaning and maintain- 

ing equipment, reduction in consumables, 
washing overalls. 

— Labour turnover and absenteeism generally 
including single sick days. 

— Reduction in incidents and accidents and 
ongoing Occupation Health and Safety in- 
cluding smoking ban. 

— Utilisation of sub-contractors. 
— Staff to be able to assist wages employees 

under agreed circumstances. 
— Company approved union meetings to be 

held at times to minimise effect on produc- 
tion. Company to pay for a maximum of xli 
hour for each approved meeting. 



— Flexibility of smoko and lunch times for 
workers to be investigated to improve pro- 
duction flow. 

— Workers tools of trade; in order to reduce the 
ongoing costs of workers tools of trade a 
review of the present arrangements for issue 
and maintenance of tools and equipment to 
take place. 

10.—Enterprise Bargaining Payment. 
In recognition of the productivity measures agreed to in 

Stage One, Clause 9.—Specific Measures to Achieve 
Productivity, all employees covered by this Agreement shall 
receive the following increases in pay based in each instance 
on the relevant award base rate at the operative date of this 
Agreement. For a breakdown of the wage increases see 
Appendix C. 

Stage One 
An increase of 472% of the relevant award rate as shown 

in Appendix C immediately upon the Agreement and 
implementation of items (a) to (c). 

Stage Two 
An increase of 172% of the relevant award rate as shown 

in Appendix C (at operative date) will be paid upon the 
agreement and/or implementation of any 5 items contained 
within Stage Two. 

11.—Matters for Further Discussion. 
(i) Performance Management. 
(ii) The identification through the consultative structure 

of alternative shift work patterns to cover work on Saturdays 
and Sundays. 

(iii) Last on First Off statement of position. 
(iv) The establishment of a consultative process as 

outlined in Appendix B of this Agreement 
(v) Agreement between the relevant parties on the 

methodology to be used in the development of competency 
standards for employees covered by the Industrial 
Spraypainting and Sandblasting Award 1991 No. A 33 of 
1987. 

Time frames for completion of points (iv) and (v) is to 
be 4 weeks. 

12.—Commitments. 
(1) The parties undertake that the terms of this Agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This Agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings or 
to depart from the standards of the Western Australian 
Industrial Relations Commission in regards to hours of 
work, annual leave with pay or long service leave with pay. 

(3) The parties accept that they are bound by the terms 
of this Agreement throughout its duration and that they will 
oppose any applications by other parties to be joined to this 
Agreement. 

13.—Renewal or Replacement of Agreement. 
(1) The parties undertake to review this Agreement 

commencing no later than four (4) weeks prior to the date 
of expiry of this Agreement. 

(2) In the course of the review the parties will assess the 
achievement in productivity and efficiency during the term 
of this Agreement i.e. due regard will be given to the 
quantative results obtained within the terms contained in 
Stages One and Two. 

(3) The parties agree that the Agreement not continue in 
force beyond the term specified unless it is renewed or 
replaced by another Agreement at that time. 

(4) The parties accept that they are responsible for any 
renewal or replacement. 

14.—^Limitation. 
The enterprise bargaining agreement provides no further 

wage or salary increase for its life, except when consistent 
with a State Wage Case decision. 

Appendix A 
Dispute Settlement Procedure 

When a matter of concern arises on site or in the factory 
the following procedure shall be adopted; 

(1) Workplace Discussions 
An employee and/or the union representative(s) 

and representative(s) of management shall meet to 
discuss the matter of concern. 

These discussions shall proceed as soon as 
possible and within two working hours. The 
parties shall endeavour to resolve the matter of 
concern at this stage. 

(2) Where the above discussions fail to resolve the 
issue it shall be referred to representatives of 
senior management and/or employer associa- 
tion(s) and the appropriate union(s). 

(3) The discussions shall take place within three 
working days of the concern first being raised, and 
the parties shall endeavour to resolve the matter 
of concern at this stage. If the matter remains 
unresolved at the end of the three day period 
referred to in 2, then the matter may be referred 
to the Western Australian Industrial Relations 
Commission. 

(4) Resumption of Work 
When a stoppage has occurred it is agreed that 

the parties will use their best endeavours to effect 
a resumption of work as quickly as possible. 

(5) Nothing in this Agreement shall effect the 
operation of the Occupational Health Safety and 
Welfare Act 1964 (as amended). 

Appendix B 
Consultative Process 

In order to progress Award Restructuring and Enterprise 
Bargaining initiatives, consultative mechanisms will be 
established at TCC. 

1. Peak Committee 
The Peak Committee will consist of Management and 

Union representatives who have coverage of employees 
employed by TCC. 

Roles and Functions 
a. To plan, co-ordinate and decide the framework for 

award restructuring and workplace change at 
TCC. 

b. To ensure via representatives that all employees 
participate in the workplace restructuring pro- 
gramme and are fully informed of the changes that 
will affect their working lives. 

c. To ensure that the work area consultative commit- 
tees conform to the guidelines set out by the Peak 
Committee. 

d. To consider proposals for the establishment of 
issue based task forces. 

e. To consider issues which cannot be agreed by 
consensus in the consultative committee. 

f. To keep the workforce informed on matters before 
the Peak Committee. 

g. To decide how appeals over re-classification will 
be conducted. 

2. Work Area Consultative Committees: 
The function of the consultative Committees is to: 

• Discuss, test, assist and evaluate the development 
of proposals such as those for improving effi- 
ciency, effectiveness, work organisation, job de- 
sign, career prospects, productivity, training op- 
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from amongst the representatives to act as a 
chairperson. The chair will then alternate between 
management and unions on a six monthly basis. 

• The Peak Committee and Consultative Commit- 
tees will each have available a secretary who will 
take minutes of the meetings and provide adminis- 
trative support to meetings. This secretary will be 
arranged by TCC. 

• The Peak Committee and Consultative Commit- 
tees shall meet on a regular basis as necessary. 
Such meetings shall be conducted in a formal 
manner, with the due notice and agenda provided 
to committee members and jointly agreed minutes 
from each consultative committee meeting for- 
warded to the Peak Committee chairperson for 
information. 

quality or working life of the workforce: 
Duties will include but not be limited to: 

a. Determining the re-classification of employees 
under the new structure. 

training programs. 
c. Ensuring that any work reorganisation or job 

redesign issues are fully discussed and incorpo- 
rated within the award restructuring program as 
outlined by the Peak Committee. 

d. Developing circulation procedures for copies of 
minutes and resolutions also provided mecha- 
nisms for the feedback to those employees who 
have raised issues for discussion. 

® The Peak Committee and consultative committees 
shall at their first meeting nominate an individual • Decisions will be arrived at by consensus. 

Appendix C. 

Award Classification Award Rate Supplementary Stage 1 Stage 2 Stage 1 Stage 2 
1/5/93 Payment 1/5/93 + + 

472% \xl2% Total Wage Total Wage 

;r wf 

1. Industrial Spraypaint- 
ing and Sandblasting 
Award 1991 

Classification 
Painter, Spraypainter, 458.66 
Sandblaster or employee 
performing two or more of 
these functions 

20.64 6.89 474.30 486.19 

2. Metal Trades (General) 
Award 1966 

Classification 
Part I 

C 10 365.20 
C 12 319.20 

52.00 
45.40 

18.80 6.30 
16.40 5.50 

436.00 
381.00 

442.30 
386.50 

Part 11 
Scaffolder (licensed) 345.70 
Scaffolder (other) 334.70 
Tradesperson 362.90 

68.90 
67.70 
80.10 

18.70 6.20 
18.10 6.00 
19.90 6.60 

433.30 
420.50 
462.90 

439.50 
426.50 
469.50 

PARTIES TO AGREEMENT Secretary 

Total Corrosion Control 
Position of Signatory 

Terry lannello 
(Signed) 29.6.93 

Name of Signatory 
Signature Date 

Managing Director Metals and Engineering Workers' 
Union of West Australia 

Position of Signatory 
John Sharp-Collett 

(Signed) Name of Signatory 

Signature Date 
Secretary 

Operative Painters & Decorators Union 
of Australia, West Australian Branch Position of Signatory 

Frederick A. Smith (Signed) 30.6.93 

Name of Signatory Signature Date 
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UNITED CONSTRUCTION PTY LTD NELSON 
POINT DEVELOPMENT PROJECT (ENTERPRISE 

BARGAINING) AGREEMENT PHASE II 
No. AG 37 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Metals and Engineering Workers' Union—Western 
Australian Branch and Another 

and 
United Construction Pty Ltd. 

No. AG 37 of 1993. 

COMMISSIONER R.N. GEORGE. 
18 August 1993. 

Order. 
Registration of an Enterprise Bargaining Industrial 

Agreement 
No. AG 37 of 1993. 

HAVING heard Mr F. Logan on behalf of the Metals 
Engineering Workers' Union (Western Australian) Branch 
and the Construction, Mining, Energy Timbeiyards, Saw- 
mills and Woodworkers Union of Australia, Western 
Australian Branch and Mr P. Stillman on behalf of the 
Respondent and by consent the Commission, being satisfied 
that the Agreement complies within the terms of the General 
Order of the Commission No. 1752 of 1991 dated 31 January 
1992 and pursuant to the powers conferred on it by the 
Industrial Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERFELD ENGINEERING (NELSON POINT 
DEVELOPMENT PROJECT) ENTERPRISE 

BARGAINING AGREEMENT 
No. AG 35 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals Engineering Workers' Union—Western Australian 

Branch and the Construction, Mining, Energy, Timberyards 
Sawmills and Woodworkers Union of Australia—Western 

Australian Branch 
and 

Westerfeld Engineering Pty Ltd 
No. AG 35 of 1993. 

COMMISSIONER R.N. GEORGE. 
18 August 1993. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 35 of 1993 

HAVING heard Mr F. Logan on behalf of the Metals 
Engineering Workers' Union—Western Australian and the 
Construction, Mining, Energy Timberyards, Sawmills and 
Woodworkers Union of Australia, Western Australia Branch 

and Mr P. Stillman on behalf of the Respondent, and by 
consent the Commission, being satisfied that the Agreement 
complies within the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992 and 
pursuant to the powers conferred on it under Section 41 of 
the Industrial Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN SPECIALTY ALLOYS 
PTY LTD FOUNDRY ENTERPRISE BARGAINING 

AGREEMENT 1993 
No. AG 42 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Specialty Alloys Pty Ltd 

and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

No. AG 42 of 1993. 

COMMISSIONER R.N. GEORGE. 

17 August 1993. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 42 of 1993 

HAVING heard Mr M. Beros on behalf of the Applicant and 
Mr A. Stafford on behalf of the Respondent and by consent 
the Commission, being satisfied that the Agreement 
complies within the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992 and 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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PUBLIC SERVICE 
ARBITRATOR— 

Awards/Agreements— 

r i i o  ' 

PUBLIC SERVICE AWARD 1992 
No. PSA A4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tie Civil Service Association of Western Australia 
Incorporated 

Commissioner, Public Service Commission. 

No. P22 of 1992. 

Public Service Award 1992 
No. PSA A4 of 1989. 

COMMISSIONER J.A. NEGUS. 

27 August 1993. 
Reasons for Decision. 

THIS application to vary certain clauses in the Public 
Service Award 1992 was, from the outset, a co-operative 
endeavour between the parties. They had agreed that the 
overtime provisions of the award were in need of some 
redrafting and revision so as to make them more readily 
comprehensible to those officers whose task it is to apply 
those provisions. 

When the hearing commenced it was drawn to my 
attention that the Association had included within its 
schedule of proposed amendments some items which were 
not agreed by the respondents. These items were said by Mr 
Ferguson, who appeared for the respondents, to represent 
significant improvements in certain conditions of service 
and as such it would not be proper for the Arbitrator to 
approve them since to do so would fly in the face of the 
Wage Fixing Principles. He went on to refer to a decision 
of the Industrial Appeal Court which is authority for the 
proposition that this Commission, however constituted, is 
bound to have due regard for those Principles. 

Mr Rea, for the Association, suggested that the exclusive 
jurisdiction of the Arbitrator might allow for the sought after 
improvements to be approved, despite them being contrary 
to the Principles. That argument of course could not prevail 
and I suspect that Mr Rea had been placed in the invidious 
position of attempting to defend the indefensible by a 
democratic decision process which in registered organisa- 
tions can often override the professional advice of paid 
employees who have the benefit of knowledge and wisdom 
to underpin that advice. 

The outcome of that brief debate was a deletion from the 
schedule of those matters which were not agreed. The 
remainder proceeded 'by consent' and as such have been 
approved with the Commission making an arbitrary choice 
when differences occurred as to the appropriate word or 
phrase used to express an agreed concept 

Appearances: Mr E. Rea appeared on behalf of the 
Applicant. 

Mr D. Ferguson and with him Ms A. Hall appeared on 
behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Commissioner, Public Service Commission. 
No. P22 of 1992. 

Public Service Award 1992 
No. PSA A4 of 1989. 

COMMISSIONER J.A. NEGUS. 
27 August 1993. 

Order. 
HAVING heard Mr E. Rea on behalf of the Applicants and 
Mr D. Ferguson and with him Ms A. Hall on behalf of the 
Respondent, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January, 1992, 
pursuant to the powers conferred on it as Public Service 
Arbitrator by the Industrial Relations Act 1979 and by 
consent hereby orders— 

That the Public Service Award 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have affect from the first pay period 
commencing on or after the 3rd day of August 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 18.—Overtime Allowance: Delete this clause 

and insert in lieu thereof the following: 
18.—Overtime Allowance. 

(1) For the purposes of this Clause, the following 
terms shall have the following meanings: 
(a) "Overtime" means all work performed only 

at the direction of the Chief Executive 
Officer or a duly authorised officer outside 
the prescribed hours of duty. 

(b) "Emergency Duty" means: duty by an 
officer required to return to duty, without 
prior notice, to meet an emergency at a time 
that the officer would not ordinarily have 
been on duty. 

(c) "Prescribed hours of duty" means an offi- 
cer's normal working hours as prescribed by 
the Chief Executive Officer in accordance 
with Clause 16.—Hours, of this Award. 

(d) "Duly authorised officer" means an officer 
or officers appointed in writing by the Chief 
Executive Officer for the purpose of authoris- 
ing overtime. 

(e) "A day" shall mean from midnight to 
midnight. 

(f) "Public Service Holiday" means the days 
prescribed as Public Holidays or Public 
Service Holidays in Clause 20.—Public 
Holidays of this award. 

(g) "Ordinary travelling time" means time that 
an officer would have ordinarily spent in 
travelling once daily from the officer's home 
to the officer's usual headquarters and home 
again, by either public transport, or where 
continuing approval has been given to use a 
vehicle for official business, by that vehicle. 

(h) "Excess travelling time" means all time 
travelled on official business outside pre- 
scribed hours of duty and away from the 
officer's usual headquarters in accordance 
with subclause (7) of this Clause. 



(i) "Fortnightly salary" means an officer's 
substantive salary exclusive of any allow- 
ances such as the district allowance, personal 
allowance, qualifications allowance, effi- 
ciency allowance, service allowance, special 
allowance, or higher duties allowance unless 
otherwise approved by the Chief Executive 
Officer, Provided that a special allowance or 
higher duties allowance shall be included in 
"fortnightly salary" when overtime is 
worked on duties for which these allowances 
are specifically paid. 

(j) "Commuted overtime" means an agreed 
allowance negotiated between the Associa- 
tion and the Chief Executive Officer, paid in 
lieu of actual overtime worked for a group of 
officers occupying positions which require 
work to be performed consistently and 
regularly outside and in excess of the 
prescribed hours of duty. 

(k) "Out of hours contact" shall include the 
following: 

STANDBY—shall mean a written instruc- 
tion to an officer to remain at the officer's 
place of employment during any period 
outside the officer's normal hours of duty, 
and to perform certain designated tasks 
periodically or on an ad hoc basis. Such 
officer shall be provided with appropriate 
facilities for sleeping if attendance is over- 
night, and other personal needs, where 
practicable. 

Other than in extraordinary circumstances, 
officers shall not be required to perform more 
than two periods of standby in any rostered 
week. 

This provision shall not replace normal 
overtime or shift work requirements. 

ON CALL—shall mean a written instruc- 
tion to an officer rostered to remain at the 
officer's residence or to otherwise be imme- 
diately contactable by telephone or paging 
system outside the officer's normal hours of 
duty in case of a call out requiring an 
immediate return to duty. 

AVAILABILITY—shall mean a written 
instruction to an officer to remain contacta- 
ble, but not necessarily in immediate proxim- 
ity to a telephone or paging system, outside 
the officer's normal hours of duty and be 
available and in a fit state at all such times 
for recall to duty. 

"Availability" will not include situations 
in which officers carry paging devices or 
make their telephone numbers available only 
in the event that they may be needed for 
casual contact or recall to work. Subject to 
subclause (3) of this Clause recall to work 
under such circumstances would constitute 
emergency duty in accordance with sub- 
clause (6) of this Clause. 

(2) Overtime 
(a) An officer who works overtime for a greater 

period than 30 minutes, shall be entitled to 
payment in accordance with paragraph (d) of 
this subclause, or time off in lieu of payment 
in accordance with paragraph (b) of this 
subclause, or any combination of payment or 
time off in lieu. 

(b) Time off in lieu 
(i) Where the officer or the Chief Execu- 

tive Officer or the duly authorised 
officer, so elects in writing prior to 
overtime being worked, time off in lieu 
of payment for overtime worked may be 

taken in accordance with the time ratios 
in paragraph (d) of this subclause. 

(ii) The officer shall be required to clear 
accumulated time off in lieu within two 
months of the overtime being per- 
formed, provided that by written agree- 
ment between the officer and the Chief 
Executive Officer, or duly authorised 
officer, time off in lieu of payment for 
overtime may be accumulated beyond 
two months from the time the overtime 
is performed so as to be taken in 
conjunction with periods of approved 
leave. 

(iii) If the department is unable to release the 
officer to clear such leave within two 
months of the overtime being per- 
formed, and no further agreement pre- 
scribed in subparagraph (ii) of this 
paragraph is reached, then the officer 
shall be paid for the overtime worked. 

(c) Commuted Allowance 
Any commuted allowance and/or time off 

in lieu of overtime, other than that provided 
in paragraph (b) of this subclause, shall be 
negotiated between the Association and the 
Chief Executive Officer. 

(d) Payment for Overtime 
Payment for overtime shall be calculated 

on an hourly basis in accordance with the 
following formula: 

(i) Weekdays 
For the first three hours worked 

outside the prescribed hours of duty on 
any one weekday at the rate of time and 
one half: 
i.e. Fortnightly Salary 3 
  x — 

75 2 
After the first three hours on any one 

week day at the rate of double time: 
i.e. Fortnightly Salary 2 
  x — 

75 1 
(ii) Saturdays 

For the first three hours on any 
Saturday, before 12.00 noon, at the rate 
of time and one half: 
i.e. Fortnightly Salary 3 
  x — 

75 2 
After the first three hours or after 

12.00 noon, whichever is the earlier, on 
any Saturday at the rate of double time: 
i.e. Fortnightly Salary 2 
  x — 

75 1 
(iii) Sundays 

For all hours on any Sunday, at the 
rate of double time: 
i.e. Fortnightly Salary 2 
  x — 

75 1 
(iv) Public Service Holidays 

For hours worked during prescribed 
hours of duty on any Public Service 
Holiday at the rate of time and one half 
(in addition to the normal pay for that 
day): 
i.e. Fortnightly Salary 3 
  x — 

75 2 
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For hours worked outside of the 
prescribed hours of duty on any Public 
Service Holiday at the rate of double 
time and a half: 
i.e. Fortnightly Salary 5 

(e) Annual Leave/Long Service Leave 
An officer directed to return to duty during 

periods of annual or long service leave shall 
be deemed to be no longer on leave for the 
duration of that period of duty. 

(i) If the officer is directed to return to duty 
during a period of leave during pre- 
scribed hours of duty, then that officer 
shall be recredited with that leave for 
the same number of hours of duty 
performed. 

(ii) If the officer is directed to return to duty 
during a period of leave outside of 
prescribed hours of duty, then that 
officer shall be entitled to payment of 
overtime in accordance with subclause 
(2) of this clause. 

(f) Time Worked Past Midnight 
Where an officer is required to work a 

continuous period of overtime which extends 
past midnight into the succeeding day the 
time worked after midnight shall be included 
with that worked before midnight for the 
purpose of calculation of payment provided 
for in this subclause. 

(g) Minimum Periods for Return to Duty 
(i) An officer, having received prior notice, 

who is required to return to duty: 
(aa) on a Saturday, Sunday or Public 

Service Holiday, otherwise than 
during prescribed hours of duty, 
shall be entitled to payment at the 
rate in accordance with paragraph 
(d) of this subclause for a mini- 
mum of three hours; 

(bb) before or after the prescribed hours 
of duty on a weekday shall be 
entitled to payment at the rate in 
accordance with paragraph (d) of 
this subclause for a minimum pe- 
riod of one and one half hours; 

(ii) For the purpose of this subclause, where 
an officer is required to return to duty 
more than once, each duty period shall 
stand alone in respect to the application 
of minimum period payment except 
where the second or subsequent return 
to duty is within any such minimum 
period. 

(iii) The provisions of this subparagraph 
shall not apply in cases where it is 
customary for an officer to return to the 
place of employment to perform a 
specific job outside the prescribed hours 
of duty, or where the overtime is 
continuous (subject to a meal break) 
with the completion or commencement 
of prescribed hours of duty. 

(h) Overtime at a Place Other than Usual 
Headquarters 

(i) When an officer is directed to work 
overtime at a place other than usual 
headquarters, and provided that the 
place where the overtime is to be 
worked is situated in the area within a 
radius of fifty (50) kOometres from 
usual headquarters, and the time spent 
in travelling to and from that place is in 

excess of the time which an officer 
would ordinarily spend in travelling to 
and from usual headquarters, and pro- 
vided such travel is undertaken on the 
same day as the overtime is worked, 
then such excess time shall be deemed 
to form part of the overtime worked. 

(ii) Except as provided in paragraph (e) of 
subclause (5) and paragraph (b) of 
subclause (6) of this clause, when an 
officer is directed to work overtime at 
a place other than usual headquarters, 
and provided that the place where the 
overtime is to be worked is situated 
outside the area within a radius of 
fifty(50) kilometres from usual head- 
quarters and the time spent in travelling 
to and from that place is in excess of the 
time which the officer would ordinarily 
spend in travelling to and from usual 
headquarters, then the officer shall be 
granted time off in lieu of such excess 
time spent in actual travel in accordance 
with subclause (7) Excess Travelling 
Time of this clause. 

(i) Ten Hour Break 
(i) When overtime is worked, a break of not 

less than ten (10) hours shall be taken 
between the completion of work on one 
day and the commencement of work on 
the next, without loss of salary for 
ordinary working time occurring during 
such absence. 

(ii) Provided that where an officer is di- 
rected to return to or continue work 
without the break provided in subpara- 
graph (i) of this paragraph then the 
officer shall be paid at double the 
ordinary rate until released from duty, 
or until the officer has had ten consecu- 
tive hours off duty without loss of salary 
for ordinary working time occurring 
during such absence. 

(iii) The provisions of subparagraphs (i) and 
(ii) of this paragraph, shall not apply to 
officers included in subclause (5) of this 
clause. 

(3) Cases where overtime provisions do not apply 
(a) Except as provided in paragraph (b) of this 

subclause, payment for overtime, or the 
granting of time off in lieu of overtime, or 
travelling time, shall not be approved in the 
following cases: 

(i) Officers whose maximum salaty or 
maximum salary and allowance in the 
nature of salary exceeds that as deter- 
mined for Level 5 as prescribed by 
Clauses 10.—Salaries and 11.—Sala- 
ries Specified Callings of this Award. 

(ii) Officers whose work is not subject to 
close supervision. 

(b) (i) Where it appears just and reasonable, 
the Chief Executive Officer may ap- 
prove the payment of overtime or grant 
time off in lieu to any officer referred to 
in paragraph (a) of this subclause. 

(ii) When an officer who is not subject to 
close supervision is directed by the 
Chief Executive Officer to carry out 
specific duties involving the working of 
overtime, and provided such overtime 
can be reasonably determined by the 
officer's supervisor, then such officer 
shall be entitled to payment or time off 
in lieu of overtime worked in accor- 
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dance with paragraphs (2)(d) or (2)(b) of 
this clause. 

(4) Meal Allowances 
(a) A break of 30 minutes shall be made for 

meals between 5.30 am and 7.30 am, 
between 12.00 noon and 2.00pm, and be- 
tween 4.30 pm and 6.30 pm when overtime 
duty is being performed. 

(b) Except in the case of emergency, an officer 
shall not be compelled to work more than 
five hours overtime duty without a meal 
break. At the conclusion of a meal break, the 
calculation of the five hour limit recom- 
mences. 

(c) An officer required to work overtime of not 
less than two hours, and who actually 
purchases a meal shall be reimbursed in 
accordance with Part 2 of Schedule H.— 
Overtime of this Award, in addition to any 
payment for overtime to which that officer is 
entitled. 

(d) An officer working a continuous period of 
overtime who has already purchased one 
meal during a meal break, shall not be 
entitled to reimbursement for the purchase of 
any subsequent meal in accordance with Part 
2 of Schedule H.—Overtime, of this Award 
until that officer has worked a further five 
hours overtime from the time of the last meal 
break. 

(e) If an officer, having received prior notifica- 
tion of a requirement to work overtime, is no 
longer required to work overtime, then the 
officer shaU be entitled, in addition to any 
other penalty, to reimbursement for a meal 
previously purchased. 

(5) Out of Hours Contact 
(a) Except as otherwise agreed between the 

Commissioner and the Association, an offi- 
cer who is required by the Chief Executive 
Officer or a duly authorised officer to be on 
"out of hours contact" during periods off 
duty shall be paid an allowance in accordance 
with the following formulae for each hour or 
part thereof the officer is on "out of hours 
contact". 

Standby 
Level 2 (minimum) weekly rate x 1 x 37.5 

37.5 100 
On Call 
Level 2 (minimum) weekly rate x 1 x 18.75 

37.5 100 
Availability 
Level 2 (minimum) weekly rate x 1 x 18.75 x 50 

37.5 100 100 
Such allowances are contained in Part 1 of 

Schedule H.—Overtime of this Award. 
Provided that payment in accordance with 

this paragraph shall not be made with respect 
to any period for which payment is made in 
accordance with the provisions of subclause 
(2) of this clause when the officer is recalled 
to work. 

(b) When an officer is required to be "on call" 
or "availability" and die means of contact is 
to be by telephone the Department shall: 

(i) Where the telephone is not already 
installed, pay the cost of such installa- 
tion. 

(ii) Where an officer pays or contributes 
towards the payment of the rental of 
such telephone, pay the officer l/52nd 

of the annual rental paid by the officer 
for each seven days or part thereof on 
which an officer is rostered to be "on 
call" or "availability". 

(iii) Provided that where as a usual feature 
of the duties an officer is regularly 
rostered to be on "on call" or "availa- 
bility", pay the full amount of the 
telephone rental. 

(c) An officer shall be reimbursed the cost of all 
telephone calls made on behalf of the 
employer as a result of being on out of hours 
contact. 

(d) Where an officer rostered for "on call" or 
"availability" is recalled to duty during the 
period for which the officer is on "out of 
hours contact'' then the officer shall receive 
payment for hours worked in accordance 
with subclause (2) of this clause. 

(e) Where an officer rostered for "on call" or 
"availability" is recalled to duty, the time 
spent travelling to and from the place at 
which duty is to be performed, shall be 
included with actual duty for the purposes of 
overtime payment. 

(f) Minimum payment provisions do not apply 
to an officer rostered for "out of hours 
contact" duty. 

(g) An officer in receipt of an "out of hours 
contact" allowance and who is recalled to 
duty shall not be regarded as having per- 
formed emergency duty in accordance with 
subclause (6) of this clause. 

(h) Officers subject to this clause shall, where 
practicable, be periodically relieved from any 
requirement to hold themselves on 
"standby", "on call" or "availability". 

(i) No officer shall be on out of hours contact 
after the last working day preceding a period 
of annual leave or long service leave. 

(6) Emergency Duty 
(a) Where an officer is required to return to duty 

to meet an emergency at a time when he or 
she would not ordinarily have been on duty, 
and no notice of such call was given prior to 
completion of usual duty on the last day of 
work prior to the day on which called on 
duty, then if called to duty: 

(i) on a Saturday, Sunday or Public Service 
Holiday, otherwise than during pre- 
scribed hours of duty he/she shall be 
entitled to payment at the rate in 
accordance with subclause (2) of this 
clause for a minimum period of three 
hours; 

(ii) before or after the prescribed hours of 
duty on a weekday he/she shall be 
entitled to payment at the rate in 
accordance with subclause (2) of this 
clause for a minimum period of two and 
a half hours. 

(b) Time spent in travelling to and from the place 
of duty where the officer is actually recalled 
to perform emergency duty shall be included 
with actual duty performed for the purpose 
of overtime payment. 

(c) An officer recalled for emergency duty shall 
not be obliged to work for the minimum 
period if the work is completed in less time, 
provided that an officer called out more than 
once within any such minimum period shall 
not be entitled to any further payment for the 
time worked within that minimum period. 

(d) Where an officer is required to work beyond 
the minimum period on the first or subse- 
quent recall for emergency duty, the addi- 
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tional time worked at the conclusion of that 
minimum period shall be paid in accordance 
with the appropriate rate in subclause (2) of 
this clause. 

(e) Where an officer is recalled for a second or 
subsequent period of emergency duty outside 
of the initial minimum period, the officer 
shall be entitled to payment for a new 
minimum period, and the provisions of this 
subclause shall be re-applied. 

(f) For the purpose of this subclause, no claim 
for payment shall be allowed in respect of 
any emergency duty, including travelling 
time, which amounts to less than 30 minutes. 

(7) Excess Travelling Time 
An officer eligible for payment of overtime, 

who is required to travel on official business 
outside normal working hours and away from 
usual headquarters shall be granted time off in lieu 
of such actual time spent in travelling at equiva- 
lent or ordinary rates on weekdays and at time and 
one half rates on Saturdays, Sundays and Public 
Service Holidays, otherwise than during pre- 
scribed hours of duty, provided that: 

(a) such travel is undertaken at the direction of 
the Chief Executive Officer; 

(b) such travel shall not include: 
(i) time spent in travelling by an officer on 

duty at a temporary headquarters to the 
officer's home for weekends for the 
officer's own convenience; 

(ii) time spent in travelling by plane be- 
tween the hours of 11.00 pm and 6.00 
am; 

(iii) time spent in travelling by train between 
the hours of 11.00 pm and 6.00 am; 

(iv) time spent in travelling by ship when 
meals and accommodation are pro- 
vided; 

(v) time spent in travel resulting from the 
permanent transfer or promotion of an 
officer to a new location; 

(vi) time of travelling in which an officer is 
required by the department to drive, 
outside ordinary hours of duty, a depart- 
mental vehicle or to drive the officer's 
own motor vehicle involving the pay- 
ment of mUeage allowance, but such 
time shall be deemed to be overtime and 
paid in accordance with subclause (2) of 
this clause. Passengers, however, are 
entitled to the provisions of this sub- 
clause (7) of this clause; 

(vii) time spent in travelling to and from the 
place at which overtime or emergency 
duty is performed, when that travelling 
time is already included with actual 
ditty time for the payment of overtime. 

(c) Time off in lieu will not be granted for 
periods of less than 30 minutes. 

(d) Where such travel is undertaken on a normal 
working day, time off in lieu is granted only 
for such time spent in travelling before and/or 
after the usual hours of duty which is in 
excess of the officer's ordinary travelling 
time. 

(e) Where the urgent need to travel compels an 
officer to travel during the officer's usual 
lunch interval such additional travelling time 
is not to be taken into account in computing 
the number of hours of traveUing time due. 

(f) In the case of an officer absent from usual 
headquarters, not involving an overnight 
stay, the time spent by the officer, outside the 
prescribed hours of duty, in waiting between 

the time of arrival at place of duty and the 
time of commencing duty, and between the 
time of ceasing duty and the time of 
departure by the first available transport shall 
be deemed to be excess travelling time, 

(g) In the case of an officer absent from usual 
headquarters that does involve an overnight 
stay, the time spent by the officer, outside the 
prescribed hours of duty, in waiting between 
the time of ceasing duty on the last day and 
the time of departure by the first available 
transport shall be deemed to be excess 
travelling time. 

(8) Special Conditions 
Any group of officers whose duties necessarily 

entail special conditions of employment shall not 
be subject to the prescribed hours of duty as 
defined in Clause 16.—Hours of this Award if the 
Chief Executive Officer so determines. Provided, 
however, that such a determination shall not 
abrogate the right of the Association to make a 
claim or claims on behalf of such a group. 

2. Schedule H.—Overtime: Delete this schedule and 
insert in lieu thereof the following: 

Schedule H.—Overtime. 
Part I—Out of Hours Contact 
(Operative from 1 st pay period on or after 20/11/91) 

Standby $5.09 per hour 
On Call $2.54 per hour 
Availability $1.27 per hour 

Part II—Meals 
(Operative from 1st pay period on or after 26/02/92 

except the supper allowance which is operative on or 
after 25/08/93) 

Breakfast $5.70 per meal 
Lunch $7.05 per meal 
Evening Meal $8.45 per meal 
Supper $5.70 per meal 

BRICK MANUFACTURING AWARD 1979 
No. R 19 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Brick, Tile and Pottery 

Industrial Union of Australia (Union of 
Workers) Western Australian Branch 

and 
Midland Brick Company Pty Ltd and Others. 

No. 739 of 1993. 
Brick Manufacturing Award 1979 

No. R 19 of 1979. 
COMMISSIONER A.R. BEECH. 

26 August 1993. 

Order. 
HAVING heard Mr J. Bainbridge on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
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on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Brick Manufacturing Award 1979 be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the 23rd 
day of August 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Immediately following 
clause 38.—Supplementary Payments insert the following: 

Schedule of Respondents 

2. Clause 38.—Supplementary Payments: Following this 
clause delete Schedule of Respondents and insert in lieu the 
following: 

Schedule of Respondents. 

Albany Brick 
Post Office Box 1249 
ALBANY WA 6330 

Atlas Bricks Pty Ltd 
Alexander Drive 
DIANELLA WA 6062 

Block Pave 
33 Stone Street 
ARMADALE WA 6112 

Boral Besser Masonary Limited 
Forrest Road 
JANDAKOT WA 6164 

Clackline Refractories Ltd 
239 Planet Street 
WELSHPOOL W.A. 

Geraldton Brick Works Pty Ltd 
Wool Store 
Ocean Street 
GERALDTON W.A. 

Katanning Brick 
Strickland Street 
KATANNING WA 6317 

Metro Bricks 
1st Floor, 66 Kings Park Road 
WEST PERTH WA 6005 

Midland Brick Co. Pty Ltd 
Bassett Road 
MIDDLE SWAN W.A. 

Prestige Brick 
Military Road 
MIDLAND WA 6056 

Whitemans Brick Pty Ltd 
Cnr Great Northern Highway 
& Middle Swan Road 
MIDLAND W.A. 

CLERKS* (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Woolworths (WA) Ltd and Others 
and 

Federated Clerks' Union of Australia 
Industrial Union of Workers, 

W.A. Branch. 
No. 269 of 1993. 

COMMISSIONER C.B. PARKS. 
11 August 1993. 

Reasons for Decision. 
THE COMMISSIONER: Before the Commission is an 
application which, as amended before the Commission when 
differently constituted on 2 July 1993, seeks to vary Clause 
35.—Special Conditions, of the Clerics' (Wholesale & Retail 
Establishments) Award. The clause does not have common rule 
application and its effect is limited to six major employers 
operating within the industry covered by the Award. The 
application is made on behalf of four of the named employers, 
however all six were represented before the Commission and 
acted as one when submitting to the Commission that the 
existing clause should be replaced by a new clause which 
continues to be limited to the six employers, but which retains 
only one element of the existing clause. That is, a $9.00 wage 
component, but subject to the condition that it be absorbed in 
future, commencing with whatever wage increase, if any, is due 
to an employee as a consequence of variations to Clause 
11.—Rates of Pay of the Award, effected by order No. 1584D 
of 1989 (73 WAIG 1783). 

The Union opposes the claims made and submits that 
Clause 35.—Special Conditions, should remain unchanged. 

Clause 35.—Special Conditions, was introduced into the 
Award by order No. 1072(A) of 1987 in December 1989 (69 
WAIG 3541) as a matter of consent between the parties. 
Prescribed therein is an additional wage factor of $9.00 per 
week which is required to be paid to clerical employees of 
the six named employers. Such wage factor was separately 
prescribed because it is peculiar to the six employers and 
because it constituted a special increase justified by benefits 
made available to the employers via other provisions of the 
clause. The advocate for the employers then described the 
consent arrangement in the following way— 

'' The agreement reached, I think in terms of the detail, 
doesn't require any further elaboration, however it 
is our submission that it does provide greater 
flexibility and efficiency, it removes some wasteful 
working practices that were occurring and provides 
some substantial benefit to those employers. On that 
basis we would see that not only does it fit within 
the intent of the second tier matters but it is also in 
accord with the objectives of the structural effi- 
ciency principle. " 

(transcript p. 81) 
The foregoing statement by the then advocate was preceded 

by an explanation of the effect the proposed Clause 35.— 
Special Conditions, would have in relation to the six employers 
concerned. That explanation was in the following terms— 

" It is also appropriate to say that not all of the six 
employers will gain all of the benefits specified 
within this document. It is in fact an amalgamation 
of all the concerns of those individual employers, so 
that each employer will be gaining something 
different from these provisions. " 

(transcript p. 80) 
The clause, as then consented to by the parties and 

introduced by the Commission (op. cit) provided the 
following benefits as alternatives to other provisions of the 
Award. They were— 

• The employers were no longer required to observe the 
hours of duty which had applied at 1 Januaiy 1986. 

[per 35(3)] 

1296D—S 
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• The requirement that a part-time employee continue 
to receive a meal allowance for work performed 
after 6.00 pm on the day of late night trading where 
that employee had received the allowance at 
7 December 1988, was over-ridden and therefore no 
longer applied. 

[per 35(3)] 
• The requirement that an employer provide the Union 

with written notification when employing a part- 
time employee was negated together with the right 
of the Union to object to such employment. 

[per 35(3)] 
• The requirement that an employer pay for work done 

on a rostered day off, all at the rate of double time 
with a minimum payment for four hours, was 
replaced with a right to pay for work on such a day 
at the rate of time and a half for the first two hours 
and double time thereafter, with no minimum 
payment. 

[per 35(4)] 
• The employers were granted the automatic right to 

exceed the limit of four weeks of employment for 
casual clerks where such was exceeded for the 
purpose of replacing an employee on sick leave, 
annual leave, long service leave or workers compen- 
sation. The minimum period of engagement was 
also reduced from four hours to three hours. 

[per 35(5)] 
• A minimum daily engagement of three hours was 

introduced for part-time employees. 
[per 35(6)] 

• The right to accrue rostered days off up to a 
maximum of five days was granted, subject to such 
being agreed between an employer and employee. 

[per 35(7)] 
• The meal allowance prescribed elsewhere in the 

award was increased by 90 cents to the sum of $5.90. 
(See NOTE*) 

[per 35(9)] 
• The calculator allowance ceased to apply to any 

clerk employed after 1 December 1989. The 
allowance continued to be payable to then existing 
employees but its continued operation was to be 
reviewed when considering the Structural Effi- 
ciency Principle and the establishment of a future 
career structure. (See NOTE**) 

[per 35(10)] 
NOTE 

*By consent in August 1990 (order No. 1584B of 
1989 [R2]) subclause (9) of clause 35.—Special 
Conditions, being that which prescribed the meal 
allowance, was deleted. Thereafter the meal 
allowance prescribed elsewhere in the Award, 
which surpassed the allowance contained in 
subclause (9), has applied to employees of the six 
employers. 

**The Commission in Court Session, in June 1993, 
determined new classifications, a career struc- 
ture, minimum rates adjustments and supple- 
mentary payments for clerical employees (order 
No. 1584D of 1989 [R2]). That resulted in the 
skill associated with the use of a calculator being 
recognised within a classification for which a 
total wage rate reflecting the work value thereof 
has been determined. Thus a separate calculator 
related allowance no longer exists within the 
Award and therefore subclause (10) of clause 
35.—Special Conditions, no longer serves a 
valid purpose. 

The applicants now claim that they no longer wish to 
retain the special rights, and therefore the associated 
benefits, as prescribed provisions. They argued that a 
relinquishment thereof removes the justification to pay the 
$9.00 wage component which was originally agreed in 
return for the benefits. Any future arrangements directed at 
achieving efficiency at the workplace should be developed 

on an individual basis, it is said. It is the further submission 
of the applicant employers that, notwithstanding there would 
no longer be any justification to continue the payment of the 
$9.00 component, they do not seek to delete that component 
so as to reduce an employee's wage, but to provide for its 
immediate absorption into wage increases effected by order 
No. 1584D of 1989, plus future absorption if necessary. 

It is also contended by the applicants that, as a 
consequence of the Commission in Court Session determin- 
ing new total rates of pay for clerical employees in matter 
No. 1584D of 1989(R2)—(73 WAIG 1783), pursuant to the 
Minimum Rates Adjustment principle (79 WAIG 191 at 
201), the $9.00 additional wage component is an ana- 
chronism. That such is the case, the applicants say is evident 
upon a consideration of the several State Wage Case 
decisions and the accompanying Wage Principles issued 
since March 1987 (67 WAIG 435). 

Essentially the argument of the applicants is that the 
Commission and the parties to this application are required 
to observe the Wage Principles as they have been amended, 
or added to, since March 1987. It is because the parties in 
matter No. 1072(A) of 1987 (op. cit) persuaded the 
Commission at that time, that both the "Restructuring and 
Efficiency" and the "Structural Efficiency Adjustment" 
Principles had been satisfied, in that, measures had been 
implemented to improve the efficiency of industry and 
provide employees with access to more varied, fulfilling and 
better paid positions, and therefore a wage increase of $9.00 
per week was justified for clerical employees of the six 
employers involved. However, the applicants contend that 
although that wage increase was approved, there is an 
overriding thrust within the Wage Principles which sub- 
sumes what there occurred. There is, via the application of 
the "Work Value" principle, and the "Minimum Rates 
Adjustment" principle the prime focus up on reviewing 
classification structures and wage rates within an award so 
as to establish wage rates relevant to the value of work done, 
as compared with key classifications, particularly that of a 
tradesperson, it is said. Such a review has been concluded 
by the Commission in Court Session in matter No. 1584D 
of 1989(R2) and thus it is argued that the existence of the 
$9.00 per week wage component separately prescribed 
within the Award will, if it continues to apply beyond the 
date at which the wages rates newly established by the 
Commission in Court Session are to be implemented, cause 
clerical employees of the applicant employers to be 
remunerated at a level above that which has been assessed 
as appropriate for clerical employees. That situation will 
only serve to negate the wage rate assessments made by the 
Commission in Court Session, so it is said. 

The respondent Union submits that the application before 
the Commission is motivated by pecuniary interest. It is said 
that it should be viewed by the Commission as an attempt 
by the applicants to achieve the absorption of a previously 
justified wage component so as to reduce the amount of 
wage increase that an clerical employee would otherwise 
have received as the result of new levels of wage rates 
having been awarded by the Commission in Court Session 
in matter No. 1584D of 1989(R2). Notwithstanding the 
importance with which the applicants say that the conclu- 
sions of the Commission in Court Session should be viewed, 
that did not elicit any rebuttal directed specifically thereat. 

The foundation of the Union's argument is that Clause 
35.—Special Conditions has a particular reason for being 
included in the Award. It was approved by the Commission 
pursuant to the "Structural Efficiency" principle and 
therefore its terms were accepted at that time as a means by 
which flexibility and efficiency could be increased at an 
enterprise level thereby justifying an increase of $9.00 in 
wages at that time. The wage principles in general, it is said, 
emphasise the need to achieve such a situation and therefore 
it would be a retrograde step to remove from the award the 
flexibility afforded by the clause. That flexibility, it is said, 
should be retained and accordingly the wage component 
which has been justified on account thereof. 

It is also said on behalf of the Union that Clause 
35.—Special Conditions does not represent the full extent 
of efficiency related benefits agreed between the Union and 



the six affected employers at the time the consent clause was 
formulated. Those employers, it is said, agreed to the $9.00 
wage increase contained within the clause as part of an 
overall "package settlement" which involved additional 
concessions by the Union. That is evidenced, the Union 
says, by correspondence directed to the agent for the 
respondent employers on 25 October 1989 (exhibit A). 
Although the argument of the Union is that no variation 
should be made to the Award which could reduce the 
opportunities to achieve enterprise efficiencies, I compre- 
hend that argument as also including the terms agreed 
(exhibit A) in addition to these contained in the Award. 
Thus, should the Commission accede to the claim of the 
applicants the Union would no longer be bound to, and the 
six employers would no longer be entitled to benefit from, 
the arrangements expressed in the letter dated 25 October 
1989 (exhibit A). 

Matter No. 1584D of 1989 regarding the Clerks' 
(Wholesale and Retail Establishments) Award was heard by 
the Commission in Court Session and determined jointly 
with, and in the same terms as, matters relating to the Clerks' 
(Timber) Award and the Clerks' (Commercial, Social and 
Professional Services) Award. The Commission in Court 
Session had before it claims by the Union which sought to 
amend the three clerical awards so as to replace their 
age-based wage rates structure with skill related career, and 
value related wage, structures. The Commission in Court 
Session observed that the three claims before it arose from 
the division of proceedings commenced in 1989 and that the 
original applications dealt with wage adjustments under the 
Structural Efficiency Principle and die subsequent in- 
stalment pursuant to that principle. Further, the Commission 
in Court Session stated that the matters before it required— 

'' (T)he determination of Key Minimum Classification 
(KMC) rates in each award under the Minimum 
Rates Adjustment Principle set out in the State Wage 
Decision of January 1992 (72 WAIG 191). " 

(73 WAIG 233) 
The Wage Principles accompanying the January 1992 

State Wage Case decision (72 WAIG 191) express the 
Minimum Rates Adjustment principle and the Restructuring 
and Efficiency Principle in the following terms— 

" 2. Minimum Rates Adjustment 
Minimum rates adjustments for minimum rates 
awards in accordance with the June 1991 State 
Wage Decision shall continue to be allowable 
and shall be in accordance with the following: 
(a) the appropriate adjustments in any award will 

be applied in no less than four instalments 
which will become payable at six monthly 
intervals provided in appropriate cases longer 
or shorter phasing-in arrangements may be 
approved or awarded and/or parties may 
agree that part of a supplementary payment 
should be based on service; 

(b) the second and subsequent instalments of 
these adjustments will not be automatic and 
an application to vary the relevant award will 
be necessary; 

(c) supplementary payments may be prescribed 
in the wages clauses of awards; 

(d) the award must contain a definition making 
it clear that a supplementary payment repre- 
sents, in effect, a payment in lieu of 
equivalent overaward payments; 

(e) where the existing minimum classification 
rate in an award exceeds the minimum rate 
for that classification assessed in accordance 
with these Reasons for Decision, the excess 
amount is to be prescribed in an separate 
clause: that amount will not be subject to 
adjustment; 

(f) acceptance of absorption of these adjust- 
ments to the extent of equivalent overaward 
payments is a prerequisite to their being 
applied in any award. 

3. Restructuring and Efficiency 
In line with the scope of the Special Case 
Principle under these Reasons for Decision a 
wage adjustment pursuant to the Restructuring 
and Efficiency Principle remains available where 
this has not been accessed under the State Wage 
Decision of March 1987 (67 WAIG 435) and 
subsequent decisions of this Commission which 
have given effect to the Principles of Wage 
Fixation. 

Restructuring and Efficiency Principle 
(a) Increases in rates of pay or improvements in 

conditions of employment may be justified 
as a result of measures implemented to 
improve efficiency in both the public and 
private sectors. 

(i) Changes to work practices and changes 
to management practices must be ac- 
cepted as an integral part of an exercise 
conducted in accordance with this Prin- 
ciple. 

(ii) Other initiatives may include action to 
reduce demarcation barriers, advance 
multi-skilling, training and re-training 
and broad-banding. 

(iii) Changes to working patterns may be 
necessary. 

(b) No improvements in pay or conditions under 
this Principle will result in an increase in 
costs exceeding four per cent of wages and 
salaries. 

(c) Any changes in the nature of the work, skill 
and responsibility required or the conditions 
under which the work is performed taken into 
account in assessing an increase under this 
Principle shall not be taken into account in 
any claim under the Work Value Changes 
Principle. 

(d) The Commission will not award retrospectiv- 
ity in relation to any increase under this 
Principle. " 

The Minimum Rates Adjustment Principle was first 
established by the September 1989 State Wage Case 
decision (69 WAIG 2913). It was adopted from the August 
1989 National Wage Decision (print H9100) with the same 
purpose as stated therein. That was highlighted by the 
commission in Court Session by reference to the following 
extract from the National Wage Decision— 

" On the matter of ensuring stable award relationships, 
the second issue which the August 1989 National 
Wage Decision (Print H9100) addresses, the Austra- 
lian Commission accepts the submissions of the 
A.C.T.U.: 
"Without firm guidance on appropriate relativities, 
individual structural efficiency exercises could 
create situations which would not only continue but 
possibly worsen the very position that is required 
to be rectified. For this reason we reject the 
proposition that the question of relativities should 
be left completely until the details of structural 
efficiency exercises are completed. 

Subject to what we say later in this decision, we 
have decided that the minimum classification to be 
established over time for a metal industry tradesper- 
son and a building tradesperson should be $350.30 
per week with a $50.70 per week supplementary 
payment. The minimum classification rate of 
$356.30 per week would reflect the final effect of 
the. structural efficiency adjustment determined by 
this decision. 

Minimum classification rates and supplementary 
payments for other classifications throughout 
awards should be set in individual cases in relation 
to these rates on the basis of relative skill, 
responsibility and the conditions under which 
particular work is normally performed. The Com- 
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mission will only approve relativities in a particular 
award when satisfied that they are consistent with 
the rates and relativities fixed for comparable 
classifications in other awards. Before that require- 
ment can be satisfied clear definitions will have to 
be established." 
(August 1989 National Wage Decision (Print 
H9100) p. 12) 

The Australian Commission goes on to state that: 
"To achieve a proper and lasting reform of awards it 
is essential that the structural efficiency exercise and 
the proper fixation of minimum award rates be treated 
as a package " 

Within the State Wage Case decision of January 1992 it 
is stated that wage adjustments pursuant to the Restructuring 
Efficiency Principle established in 1987 remained accessi- 
ble but it was also said that such would not be the case if 
wage adjustments had been granted under the Minimum 
Rates Adjustment Principle because wage equity would 
have been established through that principle. 

As has been observed earlier in these reasons, the Clerks' 
(Wholesale & Retail Establishments) Award has been 
subjected to wage adjustments pursuant to the Structural 
Efficiency Principle. The Commission in Court Session, in 
matter No. 1584D of 1989, therefore reviewed the award 
wage rates in the manner required by the Minimum Rates 
Adjustment Principle. It thereby determined new classifica- 
tions and related total wage rates assessed according the 
work value of each classification by reference to that of a 
metal tradesperson. Thus, for the range of clerical classifica- 
tions which were thereby established, the total wage rate for 
each has been separately assessed and fixed at value relative 
to each other and that of the metal tradesperson. The 
additional wage component contained in Clause 35.— 
Special Conditions was not then formally before the 
Commission in Court Session for consideration and there- 
fore it has arisen as a matter for separate consideration. 

There can be no doubt that the Commission in Court 
Session has determined the appropriate levels of total wage 
rates according to the work value for the classifications it 
has prescribed. The continued operation of Clause 35.— 
Special Conditions requires that an additional $9.00 wage 
component be paid by the six employers. Thus it will have 
the effect of increasing the total wage values established by 
the Commission in Court Session. Therefore, the issue to be 
determined by the Commission is whether there is a valid 
reason for that the occur. 

The Commission accepts that clause 35.—Special Condi- 
tions, in allowing a departure from what is prescribed 
elsewhere in the award reflects flexibilities relevant to the 
approval of the $9.00 wage increase at that time. The 
Commission is satisfied that the letter dated 25 October 
1989 (exhibit A) reflects additional flexibility arrangements 
which formed part of the overall agreement leading to the 
introduction of the additional wage component. The 
employers say they no longer need to access these flexibility 
arrangements and therefore the continued payment of the 
$9.00 wage component is no longer justified. Both the 
applicants and the respondent have approached this matter 
on the basis that the $9.00 wage component is of a special 
character, the continued life of which depends upon whether 
the flexibility provisions of Clause 35.—Special Conditions 
continue in operation. If that is a correct assessment of its 
character, and therefore the context in which it should be 
considered, I am of the view it no longer would serve and 
valid purpose if the flexibility provisions which justified its 
introduction are no longer to be used by the employers as 
has been stated. 

The view of the Commission is that both parties have 
wrongly viewed the status of Clause 35.—Special Condi- 
tions. There is no statement within the clause that the wage 
component and the flexibility provisions are interdependent, 
one upon the other. It is the view of the Commission that 
the parties have viewed the contents of this clause as 
representing a wage component balanced by flexibility 
"trade-offs" and therefore the existence of one, is depend- 
ent on the other. The Structural Efficiency Principle has 

expressly been said should not to be viewed with a 
"trade-off mentality. The parties to awards were to 
commit themselves to an overall review thereof so as to 
achieve reforms which are in the best interests of employees 
and employers. If the parties to an award were able to show 
the Commission that they had embarked upon this course, 
additional wage increases could be approved. In matter No. 
1072(A) of 1987 the Commission was satisfied that in 
relation to the six employers effected by Clause 35.— 
Special Conditions, flexibilities had been agreed beyond 
those applicable to other employers covered by the award 
and therefore the $9.00 wage increase which had its genesis 
in increases granted to shop assistants, was justified. 

Thus, although the $9.00 was prescribed separately within 
the award to the general wage rates via Clause 11.—Rates 
of Pay, that was nothing more than a mechanism to confine 
that increase to the six named employers. It does not stand 
alone because it has a special character. Since 1987 the State 
Wage Case decisions have made it clear that it has been of 
paramount importance for awards to be amended in 
accordance with the Minimum Rates Adjustment Principle 
and that it would, in the longer term, be expected to override 
what may have occurred pursuant to the Structural Effi- 
ciency Principle. Thus the Commission agrees with the 
applicant employers that the $9.00 component is, in view of 
the decision of the Commission in Court Session in matter 
No. 1584D of 1989, an anachronism. The Commission is 
therefore satisfied that the claim should be granted in the 
form proposed. 

Appearances: Ms R.D. Dight appeared on behalf of the 
applicants. 

Mr R.J. Dhue appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Woolworths (WA) Ltd and Others 

and 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch. 
No. 269 of 1993. 

COMMISSIONER C.B. PARKS. 
11 August 1993. 

Order. 
HAVING heard Ms R.D. Dight on behalf of the Applicants 
and Mr R.J. Dhue on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Wholesale & Retail Establish- 
ments) Award be varied in accordance witht he 
following Schedule and that such a variation shall have 
effect from the beginning of the first pay period 
commencing on or after 1 June 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 35.—Special Conditions: Delete this clause and 

insert in lieu thereof— 
35.—Special Conditions. 

(1) This clause shall apply to the employers named in this 
subclause and to their employees employed pursuant to the 
provisions of this award. 

(a) Myer Stores Ltd (Incorporated in Victoria) 
First Floor 
569 Wellington Street 
PERTH WA 6000 
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(b) Coles Myer Ltd t/a Coles Supermarkets 
Bannister Road 
CANNING VALE WA 6155 

(c) K Mart 
Bannister Road 
CANNING VALE WA 6155 

(d) Target Australia Ltd 
State Office 
Alexandra Place 
BENTLEY WA 6102 

(e) Woolworths (WA) Ltd 
Regional Office 
123 Kewdale Road 
KEWDALE WA 6105 

(f) FAL 
18 Miles Road 
KEWDALE WA 6105 

(2) Whereas employees of the abovenamed employers 
were, pursuant to Order No. 1072 of 1987, entitled to an 
amount of $9.00 per week (or the appropriate junior 
proportion) in addition to the rates prescribed in Clause 
11.—Rates of Pay, as a consequence of the Order issuing 
in Application No. 1584D of 1989: 

(a) an employee in receipt of a Minimum Rate 
Adjustment increase in excess of $9.00 (or the 
appropriate junior proportion) per week shall have 
the $9.00, or proportion thereof, absorbed into his 
or her new wage rate; and 

(b) an employee in receipt of a Minimum Rate 
Adjustment increase which is less that $9.00 (or 
the appropriate junior proportion thereof) shall 
continue to be paid so much of the $9.00 amount 
(or proportion) as is necessary to maintain the 
employee's previous wage until such time as the 
award wage is equal to the employee's previous 
wage. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD, 1967 AWARD Nos. 29, 30 and 31 of 

1961 and 3 of 1962. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Another 

and 
Honourable Minister for Works and Others. 

No. 440 of 1991. 
COMMISSIONER R.N. GEORGE. 

18 June 1993. 
Reasons for Decision. 

THE COMMISSIONER: In a letter to the Electrical Trades 
Union, now known as the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch), dated 26 November 1975, the Chairman of the 
Public Service Board, acting on behalf of the Board of 
Management of the King Edward Memorial Hospital, 
proposed that a Mr Beaumont be paid an allowance of $5.00 
per week whilst required to act as a nominated electrical 
worker for the purposes of the Electricity Act 1945, 
Electricity (Licensing) Regulations (hereinafter referred to 
as the Regulations). This was accepted by the Electrical 
Trades Union and the allowance has subsequently been 
extended to some 31 wages employees in the classifications 
of electrician or electrician special class who have been 
registered as nominees in respect of Electrical Contractors 
Licences or In-House Electrical Installing Licences issued 
pursuant to Regulations 36 and 37 respectively of the 
Regulations. Of the 31 wages employees referred to above. 

21 are subject to the claim now before the Commission and 
2 are award free but with rates of pay and conditions taken 
from the Engineering Trades (Government) Award Nos. 29, 
30 and 31 of 1961 and 3 of 1962. The balance are covered 
by other Government Awards generally categorised as 
wages awards. In addition there are some 44 salaried 
employees who are registered as nominated electrical 
workers and to whom no allowance is paid [see Exhibit A]. 
With the exception of Transperth, the allowance paid by 
Government employers, now described as the "nominee 
allowance", currently stands at $5.10 per week, it having 
been increased by 2.5% with effect from August 1992 in 
accordance with the January 1992 State Wage Principles [72 
WAIG 191]. This increase occurred in conjunction with an 
Application to convert the Engineering Trades (Govern- 
ment) Award, 1967 Award Nos. 29, 30 and 31 of 1961 and 
3 of 1962 from a minimum rates award to a paid rates award 
and as a consequence to include in it all relevant rates and 
conditions, including the nominee allowance, which previ- 
ously had been applied by administrative action [73 WAIG 
119]. In those proceedings the parties foreshadowed a 
review of the nominee allowance and to that end agreed to 
make provision for that review through Clause 39.—Liberty 
to Apply. In relation to Transperth the Commission is 
advised that the allowance in that organisation currently 
stands at $9.40, there having been applied some degree of 
indexation from the time the allowance was implemented by 
that organisation. 

Against this background the Commission now has before 
it a claim by the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) and the 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch (hereinafter referred to as the Applicant unions) 
to increase the allowances paid pursuant to subclause (28) 
Nominee Allowance and subclause (29) Nominee Allow- 
ance (Transperth), of Clause 17.—Special Rates and 
Provisions, of the Engineering Trades (Government) Award 
1967 Award Nos. 29, 30 and 31 of 1961 and 3 of 1962, to 
$39.80 per week. 

The Respondent employers oppose the claim and contend 
that any increase should be based on indexation movements 
from the time the allowance was first introduced in 1975 at 
the rate of $5.00 per week. 

In essence, the argument put by Ms McGurk for the 
Applicant unions is that the additional responsibilities 
imposed on Government employees subject to the claim 
who are required to act as nominated electrical workers for 
the purposes of the Regulations are not adequately covered 
by the allowance currently paid and that it ought be at a level 
which equates with the allowance paid in the private sector 
to nominated electrical workers under the Electrical Con- 
tracting Industry Award No. R 22 of 1978 and other related 
awards of the Commission, of $39.80 per week. 

The licensing of electrical contractors and in-house 
electrical installing work under the Regulations is explained 
in a booklet produced by the Electricity Regulatory and 
Distribution Services Branch of the State Energy Commis- 
sion of Western Australia (S.E.C.W.A.) [Exhibit 3]. In 
Western Australia the Regulations provide that electrical 
work may only be carried out by an individual, firm or body 
corporate holding the appropriate licence issued by the 
Electrical Licensing Board. It is the responsibilities associ- 
ated with the registration of an employee as nominee of the 
employer in respect of these licences that is at issue in these 
proceedings and in that context it is important to understand 
the requirements to become a nominee (defined under the 
Regulations as a "nominated electrical worker") and the 
functions and responsibilities which attach to that role. 
These are most accurately explained in the booklet setting 
out the licensing requirements for electrical contractors and 
in-house electrical installing work [Exhibit 3]. 

What then is the role of the nominated electrical worker? 
As I comprehended it from the evidence and from the 
Regulations, no person shall carry on business as an 
electrical contractor unless authorised by an Electrical 
Contractor's Licence. In the case of a body corporate, this 
requires that a person in its employ who meets the 
requirements of Regulation 36(1) be a nominated electrical 
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worker as defined in Regulation 3(1). In the case of an 
individual or a firm there need not be a nominated electrical 
worker if the individual or, in the case of a firm, at least one 
member of the firm, meets the requirements of Regulation 
36(1). Further, no person shall carry out in-house electrical 
installing work unless authorised by an In-House Electrical 
Installing Work Licence pursuant to the requirements of 
Regulation 37. In the matter know before the Commission 
the respondent employers fall into the same category as 
bodies corporate for the purposes of the Regulations and as 
such it is necessary for persons in their employ to be 
nominated as nominated electrical workers if electrical 
contracting or in-house electrical installing work is to be 
carried out. The nominated electrical worker is registered as 
such with the Electrical Licensing Board and assumes the 
responsibilities of the licence holder for the purposes of the 
Regulations. In this capacity the nominated electrical 
worker is required to understand fully the duties and 
obligations imposed under the Electricity Act 1945, the 
State Energy Commission Act 1979 and the Regulations 
made thereunder relating to electrical mechanics, electrical 
installers and electrical contractors. 

On the evidence, the primary function of the nominated 
electrical worker is to ensure that notices advising of 
proposed electrical installing work (preliminary notices) and 
notices advising of completion of electrical installing work 
(notices of completion) are lodged with the relevant supply 
authority. A copy of a notice of completion was not 
submitted in evidence to indicate the extent of the 
information required in such notifications. However, a copy 
of a preliminary notice for in-house electrical installing 
work was submitted [Exhibit 4A] and this indicates that 
information is to be provided to the relevant authority by the 
in-house electrical installer/nominated electrical worker 
under the following heads. 

1. LOCATION OF INSTALLATION. 
2. TYPE OF CONNECTION. 
3. TYPE OF INSTALLATION. 
4. NUMBER OF S.E.C.W.A. MASTER METRES 

REQUIRED FOR THE INSTALLATION. 
5. DETAILS OF ELECTRICAL WORK TO BE 

CARRIED OUT. 
6. DO YOU REQUIRE A RULING RELATED TO 

PROVISION OF ELECTRICITY SUPPLIED TO 
THIS INSTALLATION? 

7. COMMENTS AND ADDITIONAL DETAILS. 
In the case of minor works, as defined, it is necessary only 

to provide notification within 28 days of the work being 
carried out of the scope and location of the work and the 
name of the electrical worker who tested the work. 

The nominated electrical worker is also responsible for 
ensuring that the obligations of the licence holder under the 
relevant legislation, including the supervision requirements 
specified in Regulation 50 of the Electrical (Licensing) 
Regulations 1991, are complied with. 

There was some discussion in proceedings about the 
supervisory responsibilities under the Regulations. It is 
clear, however, that while a duty to effectively supervise 
electrical workers is a requirement under Regulation 50, the 
supervisory responsibility rests with the "supervising 
electrical worker" who is licensed to carry out the work in 
question and who is appointed to that role by the employer. 
The nominated electrical worker may as a matter of fact be 
the person allocated the role of supervising electrical worker 
by the employer, but the latter role is distinct from that of 
a nominated electrical worker. 

Pursuant to Regulation 46 of the Regulations a nominated 
electrical worker may be required to appear before the 
Electrical Licensing Board on matters for which disciplinary 
action may be taken and by order of the Board the worker's 
nomination may be cancelled. Further, where an offence is 
disclosed, the Board may recommend to the State Energy 
Commission that proceedings be instituted in respect of the 
offence. 

The Regulations also provide (Regulation 65) that where 
a person fails to do anything that is required under the 
Regulations or does anything that is prohibited and where 
no other penalty is prescribed, that person may be liable to 
a fine of $5,000 in the case of an individual or $20,000 in 
the case of a corporation. There was some uncertainty in the 
submissions to the Commission as to whether a nominated 
electrical worker is an "individual" for the purposes of this 
provision. It would appear on the evidence, however, that 
any fine would be against the individual, firm or corporation 
holding the licence rather than the nominated electrical 
worker. 

Evidence was called on behalf of the Applicant unions to 
confirm the role of a nominated electrical worker. Two of 
the witnesses are nominated electrical workers in Govern- 
ment employment and another Mr I. Sweeting, is a Manager 
and partner in a private electrical contracting company. That 
evidence left uncertain the extent to which nominated 
electrical workers in Government actually perform functions 
which are directly related to their status as nominee, 
although it is clear that without their registration with the 
Electrical Licensing Board their employers would not be 
able to perform contracting or in-house electrical installing 
work. Mr Sweeting's evidence also raised doubts about the 
extent to which, if at all, award employees under the 
Electrical Contracting Award No. R 22 of 1978 act as 
nominees in the private sector because in the main it would 
appear that individual contractors or management personnel 
in contracting firms are themse&es licensed electricians. Mr 
Sweeting's evidence also indicated that ultimate responsi- 
bility rests with, and prosecutions are directed at, the 
employer and not the nominated electrical worker. 

Mr M.A. Bunko, Acting Chief Electrical Inspector, State 
Energy Commission of Western Australia, gave evidence on 
behalf of the Respondent employers to confirm the process 
by which a person becomes a nominated electrical worker 
and the worker's responsibilities in that capacity. The 
evidence confirmed that the means by which a nominated 
electrical worker ascertains that electrical installing work 
has been checked, tested and meets the requirements of the 
relevant legislation varies and may not require that the 
nominated electrical worker actually inspect the work him 
or herself. It is clear, however, that the responsibility for 
certification rests with the nominated electrical worker. 

Mr Bunko also confirmed that there had been no material 
change in the responsibilities of a nominated electrical 
worker between the time the nominee allowance was first 
introduced in Government by administrative action in 1975 
and the present, despite a change in the Regulations in 1991 
which introduced licensing for in-house electrical installing 
work. According to Mr Bunko a form of registration 
operated prior to the 1991 Regulations as did the require- 
ment for notification in relation to in-house electrical 
installing work. As to action which may be taken against a 
nominated electrical worker where electrical installing work 
is found to be defective, Mr Bunko had this to say. 

" SECWA would investigate the incident. They would 
look at who was responsible for the electrical work, and 
then depending on the severity of it, they would 
consider whether a warning was appropriate or prose- 
cution was necessary and they would take—^generally 
they would take prosecution against either the company 
or the electrical worker concerned. To my knowledge 
we have—there's no area in the regulations where you 
can actually take action against the nominated electri- 
cal worker. The only thing there, if we considered that 
the nominated electrical worker was certifying work 
that was unsafe or defective and wasn't taking the 
necessary checks and tests and those sorts of things, or 
making sure that the work was safe, then we would 
recommend to the Licensing Board that they hold an 
inquiry into the person as to whether that person is fit 
to be a nominee. The Licensing Board would decide 
whether they are going to hold an inquiry or not and 
then they have the power to take whatever action they 
see fit as to the person's status as a nominee. " 

[Transcript p. 71/72] 
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Mr Bunko's evidence in this regard is consistent with that 
given by Mr Sweeting for the Applicant unions. 

Ms Field for the Respondent employers argued that the 
claim in the terms sought by the Applicant Unions ought be 
rejected and proposed that an alternative amount be granted 
which reflects increases available under State Wage 
Decisions since 1975. This, in the employers' estimation, 
would result in an increase in the allowance to approxi- 
mately $12.00 per week. 

The reasons why the claim ought be rejected as submitted 
by Ms Field may be summarised as follows: 

1. It may be more appropriate to abolish the 
allowance and recognise the responsibilities asso- 
ciated with the role of nominee within the award 
classification structure. 

2. The claim can not be substantiated under the 
January 1992 State Wage Principles [supra]. 

3. The quantum claimed is unreasonable and can not 
be justified. 

4. Flow on potential within the public and private 
sectors. 

5. Cost. 
The commencing point for consideration of whether the 

claim is able to be justified is the Wage Fixing Principles 
(supra) and in particular the Work Value Principle. 

It is clear from what is before the Commission that the 
claim deals with an existing allowance which was agreed in 
recognition of the role of a nominated electrical worker in 
Government, albeit that the allowance was paid by 
administrative action as an over award payment until 1992 
when it was included in the Engineering Trades (Govern- 
ment) Award 1967 Award Nos. 29, 30 and 31 of 1961 and 
3 of 1962. At the time of its introduction there was no 
comparable allowance paid under awards of the Western 
Australian Industrial Commission although a similar allow- 
ance was paid in the Eastern States through an award of the 
then Australian Conciliation and Arbitration Commission at 
the rate of $15.00 per week. The position currently is that 
in Western Australia a nominee allowance of $39.80 per 
week is payable under the Electrical Contracting Industry 
Award No. R 22 of 1978, it having been included in that 
Award when it underwent a substantial review and 
consolidation in 1981 [62 WAIG 587]. An allowance of 
similar quantum is also payable under the Burs wood Island 
Resort (Maintenance Employees') Award No. A 22 of 1986 
[67 WAIG 1537] and the Burs wood Hotel (Maintenance 
Employees) Award 1990 No. A 6 of 1989 [70 WAIG 3109]. 
In each case the allowance was included in the awards by 
consent and the records of proceedings provide no indication 
of the basis upon which the allowance was calculated or the 
reason for which it is paid. On the information before this 
Commission the only other areas where a similar allowance 
exists are in the States of Victoria and Tasmania where 
nominee allowances of $38.70 per week and $30.50 per 
week respectively are paid under what was referred to in 
proceedings as the Federal Electrical Contracting Industry 
Award 1988 [Print K3299]. Again there is nothing to 
indicate that these payments reflect other than consent 
arrangements and nothing was put to indicate the basis upon 
which the rates have been calculated. There was no evidence 
before the Commission that a nominee allowance exists in 
Government in any other State in Australia. 

It is common ground between the parties that the relevant 
Principle against which the claim is to be tested is the 
Allowances Principle which it is accepted requires consider- 
ation of either changes in work and conditions in accordance 
with the relevant provisions of the Work Value Changes 
Principle or of adjustments available under State Wage 
Decisions, other than adjustments by way of flat money 
amounts. 

The Work Value Principle allows for increases where 
changes in the nature of the work skill and responsibility 
required or the conditions under which work is performed 
are established. The date from which such change is to be 
measured is the date of operation of the second structural 
efficiency adjustment allowable under the September 1989 

State Wage Case Decision. In the matter now before the 
Commission the only change in work requirements to which 
the Commission's attention was drawn were those arising 
from the 1991 Regulations. The evidence, however, particu- 
larly that of Mr Bunko, revealed no real change in the 
responsibilities of nominated electrical workers or the 
conditions under which their work is performed. The only 
change to which the Commission was referred was the 
introduction of licensing of in-house electrical installation 
work but this was said to have made little if any difference 
to the role of a nominated electrical worker. Prior to the 1991 
Regulations a form of registration existed in relation to 
in-house electrical installing work and certification of such 
work was required. In these circumstances it can not be said 
that the claim by the Applicant unions can be justified under 
the Work Value Changes Principle. 

Of course the matter before the Commission is one which 
requires the exercise of its discretion and while it would be 
wrong to award an increase in disregard of the Principles the 
Commission is not prevented from departing from those 
Principles if there is reason to do so in a particular case [See 
59 WAIG 494], In view of the Applicant union's submission 
that the existing allowance does not properly compensate for 
the responsibility imposed on a nominated electrical worker 
this requires some additional comment. 

The basis upon which Ms McGurk asserts that the 
nominee allowance ought be $39.80 per week is that it is 
paid at that level under three awards of the Western 
Australian Industrial Relation Commission referred to 
earlier in these Reasons for Decision and at similar levels 
in two other States under a federal award. She also points 
to two matters before the Western Australian Industrial 
Commission where the Commission indicated that if 
presented with a proper case it may be prepared to consider 
the inclusion of a nominee allowance in the Metal Trades 
(General) Award 1966 No. 13 of 1965. These submissions, 
however, need to be viewed in the context of the following: 

1. The $5.00 per week nominee allowance agreed 
upon in 1975 was agreed at a time when a similar 
allowance under a federal award is said to have 
existed at a rate of $15.00 per week. 

2. There is no indication as to how the amount of 
$5.00 per week agreed between the employer and 
the union was assessed. 

3. An allowance payable to nominated electrical 
workers in the private sector first appeared in the 
Electrical Contracting Industry Award No. R 22 
of 1978 on 18 February 1982 [62 WAIG 587 of 
594] by consent. A similar allowance was in- 
cluded in the Burswood Island Resort (Mainte- 
nance Employees') Award No. A 22 of 1986 
(Supra) and the Burswood Hotel (Maintenance 
Employees) Award 1990 No. A 6 of 1989 (supra) 
also by consent. 

4. A nominee allowance similar to that paid under 
the Electrical Contracting Industry Award No. R 
22 of 1978 is paid in Victoria and Tasmania, also 
by consent, according to the submissions. 

5. There is no nexus demonstrated between the 
quantum of the allowance agreed for a nominated 
electrical worker in Government in 1975 and the 
quantum paid in the private sector in the electrical 
contracting industry in this or other states. In fact 
the parties agreed upon a level of allowance in 
1975 substantially less than that which applied 
under the federal award at that time. 

6. There is no evidence which would enable a proper 
comparison to be made between the role and 
responsibilities of a nominated electrical worker 
within Government and private industry. In fact 
it was conceded by the Applicant unions that it 
was difficult to find any award employee in the 
electrical contracting industry in Western Austra- 
lia who is a nominated electrical worker. In any 
event such a comparison would be looking at 
consent arrangements which reveal no basis upon 
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which the agreed rates have been struck and 
therefore could be attributed little weight. 

7. An examination of the decisions in which it is said 
that the Commission indicated it was prepared to 
consider a claim for an allowance for nominated 
electrical workers under the Metal Trades (Gen- 
eral) Award 1966 No. 13 of 1965 reveals that its 
comments were influenced by the fact that "The 
principle on which this claim is based is the same 
as that on which somewhat similar provisions 
relating to licensed plumbers in building trades 
award in this State are founded." 

[46 WAIG 707 at 732 and also see 
52 WAIG 965 at 970] 

While nothing was put before the Commission in 
relation to the allowance paid to plumbers called 
upon by their employer to use the licence issued 
to them by the Metropolitan Water Authority in 
the course of their work, I note that a significant 
difference exists between the level of allowance 
paid in the public and private sectors, despite more 
than one attempt to have the Commission increase 
the allowance paid in the public sector to the same 
level as that paid in the private sector (see for 
example 42 WAIG 483 at 485 and 49 WAIG 999 
at 1015). In the matter reported at 49 WAIG 499 
the Commission noted that "for one reason or 
another, differences have always existed between 
the awards applying to budding workers em- 
ployed by the Government and those employed in 
private industry". This is also true of electrical 
workers and it would be wrong to import 
conditions from one sector to the other simply on 
a selective comparison of particular rates and 
conditions. Currently the allowance paid in the 
private sector to plumbers is $24.40for any week 
in which the employee is called upon to use his/her 
licence (my emphasis). The allowance in the 
public sector stands at $10.40 and is paid on the 
same basis. In the case of nominated electrical 
workers, the allowance is paid for 52 weeks of the 
year. 

8. While there was some difference of opinion 
between the parties as to what percentage of time 
is spent on work associated with an employees 
role in Government as a nominated electrical 
worker, a job description for a position in Princess 
Margaret Hospital signed by the occupant in 1989 
[Exhibit 7] identifies the following functions and 
percentage time allocation which relate to that 
role. 

" 2. Responsible (through the Safety Electri- 
cian) for electrical safety throughout the 
Hospital and shall be the nominated 
electrical safety officer. 

Ongoing 15% 
5. Holds electrical contractors licence for 

the Hospital and as such ensures that all 
electrical work carried out by Hospital 
staff is in accordance with Standard 
Australian Wiring Rules. 

Ongoing 10% " 

It is not clear on the evidence how much of 25% 
of time indicated relates to the occupant's role as 
the nominated electrical worker. It was acknowl- 
edged, however, that the involvement varies 
between employing authorities and that the 
amount of electrical installing work in some areas 
has reduced in recent times due to budget 
constraints. In addition it is noted that in some 
employing authorities there is more than one 
nominated electrical worker, although there is no 
evidence as to how this affects die extent of 
involvement of those workers in responsibilities 
associated with that role. 

Taking all of the above factors into account I am unable 
to conclude that any basis exists for the Commission to 
depart from the Principles in the exercise of its discretion 
in this case to grant the claim by the Applicant unions. 

Given what has been said above it is not necessary to 
consider whether flow on or cost are factors which ought of 
themselves prevent the granting of the claim by the 
Applicant Unions. I note, however, that if the claim was to 
be granted a potential for flow on would be created, although 
I do not consider that the cost would necessarily be 
significant. 

As to the question of whether the allowance should be 
abolished and included in the classification under which the 
relevant employees are engaged I have formed the view that 
there is insufficient evidence before the Commission to 
decide whether such a proposition should be given effect or 
whether it could be accommodated under existing classifica- 
tion definitions. The continuance of the allowance under the 
award will not prevent the parties from addressing this 
question if they consider it appropriate. 

For all of the reasons set out above the claim by the 
Applicant Unions is refused. The existing allowance should, 
however, be increased to reflect increases available in 
accordance with State Wage Case Decisions since it was 
introduced in 1975. The parties are directed to confer and 
inform the Commission of the relevant increase which will 
be reflected in an Order giving effect to these Reasons for 
Decision. The increase so determined is to have effect from 
the beginning of the first pay period on or after 8 October 
1992, that being the date the Respondent employers 
informed the Commission in response to the Applicant 
union's claim that such an increase was acceptable under the 
Principles. 

Appearances: Ms $. McGurk appeared on behalf of the 
Applicant Unions. 

Ms L. Field appeared on behalf of the Respondent 
Employers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Another 
and 

Honourable Minister for Works and Others. 
No. 440 of 1991. 

Engineering Trades (Government) Award, 1967 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

COMMISSIONER R.N. GEORGE. 
11 August 1993. 

Order. 
HAVING heard Ms S. McGurk on behalf of the Applicants 
and Ms L. Field of behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That the Engineering Trades (Government) 
Award, 1967 Award Nos. 29, 30 and 31 of 1961 
and 3 of 1962 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the first pay period commencing 
on or after the 8th day of October 1992. 

(2) That this Order shall have no application insofar 
as it relates to the Hon. Minister for Water 
Resources. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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Schedule. 
Clause 17.—Special Rates & Provisions: 

A. Delete subclause (28) and insert in lieu thereof the 
following: 

(28) Nominee Allowance 
A licensed electrical fitter or installer who acts as 
nominee for the employer shall be paid an 
allowance of $11.50 per week. 

B. Delete subclause (29) and re-number subclause (30) as 
subclause (29). 

FIRE BRIGADE EMPLOYEES' AWARD 1990 
No. A 28 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
United Firefighters Union of Western Australia. 

No. 128 of 1993. 
Fire Brigade Employees' Award, 1990, 

No. A 28 of 1989. 
COMMISSIONER S.A. KENNEDY. 

19 August 1993. 
Reasons for Decision. 

THE COMMISSIONER: By this application the Western 
Australian Fire Brigades Board (hereinafter 'the Brigade') 
seeks variations to the Fire Brigade Employees' Award, 
1990 No. A 28 of 1989 (hereinafter 'the Award'). The 
clauses sought to be varied are Clause 20.—^Transfers and 
Clause 23.—Relieving. The United Firefighters Union of 
Western Australia (hereinafter 'the Union') agree to the 
Brigade's proposed amendment to Clause 20.—Transfers as 
filed but oppose the filed schedule of amendment sought to 
Clause 23.—Relieving. At the outset of the hearing of the 
claim, the Respondent sought to amend the terms of the 
schedule of its proposed amendment to Clause 23.— 
Relieving. The amendment was accepted with the Union 
being given an opportunity to consider the amended 
schedule of terms before being required to answer. That has 
now occurred. The Union maintains its objection. 

First the proposed amendment to Clause 20.—^Transfers. 
The changes sought are as follows. The maximum volume 
of 25 cubic metres of household furniture in the case of an 
employee being transferred or promoted within the terms of 
paragraph (b) of subclause (3) would be increased to 35 
cubic metres and the current allowance of $445.00 and the 
value of furniture and effects currently set at $2,660.00 in 
paragraph (c) of the same subclause would be replaced, 
respectively by, the figures of $477.00 and $2,854.00. 

The Brigade says that the changes reflect a review by the 
Public Service Commission of the conditions applying to 
public servants which have been endorsed formally in the 
relevant award. The parties here agree to the change on that 
basis with an operative date of the 14 May 1993. 

The parties did not specifically address the Wage Fixing 
Principles in respect of this part of the claim but it is clear 
that there is no impediment on that count. The claim will 
be endorsed. 

I turn now to the Brigade's proposals in respect of Clause 
23.—Relieving of the Award. The current provision is as 
follows— 

23.—Relieving. 
(1) Country 

An employee required to relieve at a country 
station shall be entitled to: 

(a) (i) Subject to (ii) hereof, payment of an 
allowance for each day of the period of 
relief at the rate prescribed in Item (5) 

of Column A of Schedule A of the 
Public Service General Conditions of 
Service and Allowances Award—No. 
PSA A 4 of 1989. For the purpose of this 
clause, the nights immediately preced- 
ing and following the period of relief, 
shall be included. 

(ii) The entitlement to the allowance pro- 
vided for in (i) hereof shall only arise on 
days during the relief period when the 
officer, as a consequence of those 
relieving duties, does not reside at 
his/her home and utilises hotel or motel 
accommodation. 

(b) Payment for reasonable travel costs by train, 
or if not available by bus, to and from the 
country station. 

(c) Time off in lieu of time spent travelling in an 
employee's own time to and from the country 
station. The Schedule for such travelling time 
to be laid down in Chief Officer's Standing 
Orders. 

(2) Metropolitan Area 
An employee required to relieve at another 

station other than their own home station, shall be 
paid for fares and travelling time in accordance 
with the Schedules agreed between the parties and 
laid down in Chief Officer's Standing Orders. 

The Brigade now seeks to amend this clause in two ways. 
First, in paragraph (i) of subclause (a), to delete die 
references to Item (5) and the relevant award with a 
substitution of an updated reference. The further change 
sought is the addition of three paragraphs to that subclause. 
They are as follows. 

(iii) Where the employee is fully responsible for 
[his/her] own accommodation, meals and inciden- 
tal expenses and other than hotel or motel 
accommodation is utilised, reimbursement shall 
be in accordance with [the] rate prescribed it Item 
(12) of Column A of Schedule I of the Public 
Service Award 1992. 

(iv) Where the employee is provided with accommo- 
dation only reimbursement shall be in accordance 
with the rate prescribed in Item (12) of Column 
A of Schedule I of the Public Service Award 1992. 

(v) Where the employee is provided with accommo- 
dation and meals reimbursement shall be in 
accordance with the rate prescribed in Item (1) of 
Column A of Schedule I of the Public Service 
Award 1992. 

According to the Brigade all the proposed amendment 
would do is add allowances to the award. As it was put in 
submissions— 

All the Brigade is attempting to do [by the proposed 
(iv)] is recognise those situations which can arise and 
in some cases it would be preferable, if they do arise, 
where an employee is provided with accommodation 
at the Brigade expense or housed, if you like, in 
Brigade accommodation which it owns already or, in 
some circumstances, the employee can be accommo- 
dated elsewhere if they are going to, for example, mine 
sites or they are going out to other country towns. What 
we are proposing there is that if they are provided with 
accommodation only they shall be reimbursed in 
accordance with the Public Service Award which goes 
to such issues as meal allowances. 

And [by the proposed (v)] is attempting to address 
those situations where an employee, be it a firefighter 
or an officer, goes to the country on relieving duties and 
they are provided with accommodation and meals and 
therefore don't have to provide their own. What they 
will be provided with under the Public Service Award 
is the incidental allowance, which again is a new 
[proposed] allowance. 
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... the award at the moment only allows one scenario 
to be utilised. It allows no flexibility. There is no choice 
in where the employee can go and in a number of 
instances the Brigade has been approached by employ- 
ees who have to go relieving in die country, and they 
will approach the officer responsible for the area and 
request that they can stay in a caravan park accommo- 
dation, for example, or rent a house, if they go for a 
long relief, so they can take their family with them. 

Under the present award conditions there is no 
ability for us to pay any allowance and the employee 
is basically forced to stay at hotel or motel accommoda- 
tion. All we are attempting to do is accommodate those 
situations where there are options available to the 
employee and the employer about where they actually 
stay. 

[Transcript: page 10-11] 
Mr M. Horbury, who holds the position of superintendent 

in the Brigade was called to give evidence in support. He 
said the award was restrictive in that it did not provide for 
the payment of reimbursement allowances for alternative 
accommodation to hotel/motel accommodation such as 
condominiums, caravan parks and with, friends. 

The Union says that the Brigade's proposal amounts to 
(another) attempt to reduce conditions of employment in this 
area. It says that the amendment if ratified would enable the 
Brigade to direct employees unreasonably to stay in 
accommodation within the precincts of fire stations in the 
country while relieving there. It says it is not a matter of 
increasing choice at all but an underhanded way of trying 
to reduce standards. Further, the Union says, the Brigade has 
sought this in lieu of any discussions with it about relieving 
allowances and practices. The Commission was referred to 
two previous cases involving relieving allowances and, in 
particular, was referred to the transcript of proceedings on 
the 29 August 1990 in Matter No. A 28 of 1990. According 
to the Union it is "acutely aware" of the Brigade's budget 
situation and is prepared to have discussions but, by this 
application the Brigade is pre-empting that course and 
imposing sub-standard accommodation. 

The Brigade denies that the Union has attempted to 
discuss any relieving allowance issue and denies that it is 
attempting to foist sub-standard accommodation on fire- 
fighters. 

In answer to a question as to what it meant by 'choice' 
in respect of accommodation the Brigade stated that in all 
it would be a matter for 'consultation' between the employee 
concerned and the employer. 

There are a number of unsatisfactory aspects to this 
matter. First, if the issue is the prospect of particular 
alternative accommodation, that should be dealt with in 
terms. The Brigade virtually stated in reply to the Union that 
some accommodation it has would be suitable and the Union 
says it would not. But the detail of the accommodation and 
the implications of its use for shift work emergency services 
personnel was not canvassed. There is nothing before the 
Commission which would allow it to be taken further as to 
standard. 

Second there are submissions on 'choice' which appears 
only to translate to alternative accommodation attracting an 
allowance. 

Third the examples quoted by the Brigade as to why it 
proposes the change are quite innocuous and reasonable in 
the emphasis on an employee's ends or needs as raised by 
that employee but this is not reflected in the proposed 
amendment. 

As to the link with public service standards of reimburse- 
ment, that is as far as it goes. It does not go to standards of 
accommodation in relation to the employees concerned. 
Those provisions are designed for the mass and more likely 
than not the practical take-up in respect of particular types 
of accommodation will be quite varied and subject to 
administrative arrangements in the particular departments or 
agencies. None of this is canvassed here. 
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Given the nature of the employment here, the absence of 
any wording in the proposed amendment to reflect choice 
and in that the prospect of disputation should the Brigade 
subsequently direct employees to take up certain alternative 
accommodation I consider it appropriate at this time, and 
pending proper discussions, to insert provisions within the 
amendment for genuine choice of alternatives to meet the 
ends cited by the Brigade's examples but within limits 
which go to recognition that the matter of standards is not 
irrelevant. 

Minutes will now issue. The parties are directed to contact 
the Associate no later than 3.00pm on 20 August 1993 if a 
speaking to the minutes is required. If none is required the 
minutes will issue as an order shortly thereafter. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
United Firefighters Union of Western Australia. 

No. 128 of 1993. 
Fire Brigade Employees' Award, 1990, 

No. A 28 of 1989. 
COMMISSIONER S.A. KENNEDY. 

23 August 1993. 
Order. 

HAVING heard Mr C. McKinley on behalf of the Applicant 
and Mr M. Kirk on behalf of the Respondent, now therefore 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

1. That the Fire Brigade Employees' Award, 1990, 
No. A 28 of 1989 as amended shall be further 
varied in accordance with the following Schedule. 

2. That the amendment to Clause 20.—Transfers 
shall have effect on and from the 14th day of May 
1993. 

3. That the amendment to Clause 23.—Relieving 
shall have effect on and from the 20th day of 
August 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 20.—^Transfers: Delete paragraphs (b) and (c) 

of subclause (3) of this clause and insert the following in 
lieu: 

(b) The actual cost (including insurance) of the 
conveyance of an employee's household furniture, 
effects and appliances up to a maximum volume 
of 35 cubic metres, provided that a larger volume 
may be approved by the Board. 

(c) An allowance of $477.00 for accelerated deprecia- 
tion and extra wear and tear on furniture, effects 
and appliances for each occasion that an employee 
is required to transport his/her furniture, effects 
and appliances provided that the Chief Executive 
Officer is satisfied that the value of household 
furniture, effects and appliances moved by the 
employee is at least $2,854.00. 

2. Clause 23.—Relieving: Delete paragraph (a) of 
subclause (1) and insert the following in lieu: 

(a) (i) Subject to (ii) hereof, payment of an allow- 
ance for each day of the period of relief at the 
rate prescribed in Item (5) of Column A of 
Schedule I of the Public Service Award 1992. 
For the purpose of this clause, the nights 



immediately preceding and following the 
period of relief, shall be included. 

(ii) The entitlement to the allowance provided 
for in (i) hereof shall only arise on days 
during the relief period when the officer, as 
a consequence of those relieving duties, does 
not reside at his/her home and is fully 
responsible for their own accommodation, 
meals and incidental expenses and hotel and 
motel accommodation is utilised. 

(iii) Where the employee is fully responsible for 
his/her own accommodation, meals and 
incidental expenses and other than hotel or 
motel accommodation is utilised, reimburse- 
ment shall be in accordance with rates 
prescribed in Column A, Item (9) of Sched- 
ule I of the Public Service Award 1992. 

(iv) Where, subject to agreement between the 
employer and employee concerned and to 
(vi) hereof the employee is provided with 
accommodation only, reimbursement shall 
be in accordance with the rate prescribed in 
Item (12) of Column A of Schedule I of the 
Public Service Award 1992. 

(v) Where, subject to agreement between the 
employer and employee concerned and to 
(vi) hereof the employee is provided with 
accommodation and meals, reimbursement 
shall be in accordance with the rate pre- 
scribed in Item (1) of Column A of Schedule 
I of the Public Service Award 1992. 

(vi) The standard of any accommodation pro- 
vided by the employer shall be subject to 
annual endorsement by the union before it is 
utilised for the purposes of (iv) and (v) 
hereof; provided that such endorsement shall 
not be unreasonably withheld by the union. 

FURNITURE TRADES INDUSTRY AWARD 
No. A 6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Joyce Industries Pty Ltd t/a Joyce Australia and Others 
No. 858A of 1993. 

Furniture Trades Industiy Award 
No. A 6 of 1984. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
18 August 1993. 

Order. 
HAVING heard Mr M. Lourey on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the pov/ers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Furniture Trades Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 26th 
day of July, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangements: Immediately after the 

number and words "19. Away from Home and Travelling 
Time" insert the following number and words: 

19A. Car Allowance 
2. Clause 8.—Wages: Delete this clause and insert in lieu 

thereof the following: 
8.—Wages. 

(1) Classifications 
(a) (i) Upon engagement all employees shall 

be classified in the group in which they 
are engaged to work. 

(ii) An employee will only be classified into 
a higher group where that employee had 
been trained and has met the assessment 
and competence criteria established for 
the higher group and a vacancy exists. 
Such reclassifications will only be made 
where the employee is trained and capa- 
ble of performing the relevant duties of 
the higher group to the required standard. 
The grouping of employees is provisional 
on the employee remaining willing and 
able to perform the duties required in the 
group in which they are classified. 

(iii) (aa) The assessment of employees will 
be carried out by an employee 
nominated by the works manager 
who will normally be a supervisor 
but may be an employee suitably 
qualified in that trade or calling, 

(bb) At the employee's request re-ex- 
amination will be carried out by a 
panel consisting of the supervisor, the 
employee's representative and a suita- 
bly qualified employee of the em- 
ployee's choice with knowledge of 
the area of work and the works 
manager or the works manager's 
delegate. 

(cc) Should the re-examiners reach a 
tied decision, then this matter may 
be referred to a Board of Reference 
for determination. 

(iv) The parties to this award reserve leave to 
apply to amend this classification structure. 

(v) An employee reclassified to a higher 
group, will have his/her performance 
subject to review, and the employer may, 
should the employee's performance be 
unsatisfactory, revert the employee's clas- 
sification to the previous level. 

(vi) At the employee's request, any demo- 
tion pursuant to paracetum (v), will be 
re-examined by a panel consisting of the 
Supervisor, the employee's representa- 
tive, a suitably qualified employee of 
the employee's choice with knowledge 
of the area of work and the Manager or 
the Manager's delegate. 

(vii) Provided that no employee is to be 
prejudiced by acting or failing to act in a 
manner provided for in this paragraph (a). 

(b) Employees will be classified into groups as 
follows: 

(i) Furniture Making Employee Group 1 
(Relativity to Group 5—78%) 
Furniture Making Group 1 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Furniture Making Group 1 employee 
may be required by the employer to 
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perform any, but not necessarily, all of 
the duties listed hereunder and for 
training purposes, the duties of higher 
classifications of employees: 
Cleaning 
Factory Hand 
Glass—Breakout (Automatic Cutting 
Table) 

—Vinyl Back Oper- 
ating 

Material Handling—Bagging 
—Drilling 
—Grinding 
—Loading/Unload- 

ing 
(ii) Furniture Making Employee Group 2 

(Relativity to Group 5—82%) 
Furniture Making Group 2 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Furniture Making Group 2 employee 
may be required by the employer to 
perform any, but not necessarily, all of 
the duties listed hereunder. 
In addition, the Furniture Making Group 
2 employee will perform those duties of 
a lower classification related to the 
duties listed hereunder, and for training 
purposes, the duties of higher classifica- 
tions of employees: 
Bedding making —Border Wiring 

—Edge Banding 
—Fibre Padding 
—Filling 
—Foam Box As- 

sembling 
—Stapling 
—TUfting 

Glass —Shower Screen 
Assembling 

Metal —Bed Ends Assem- 
bling 

—Furnace Operat- 
ing 

—Spring Base As- 
sembling 

—Resistance Weld- 
ing 

Sub Assembling 
Timber —Edging/Trim- 

ming 
—Veneer Gluing 

and Laying 
—Sanding 
—Spraying 
—Staining 
—Varnishing 
—Veneering 

(iii) Furniture Making Employee Group 3 
(Relativity to Group 5—87.4%) 
Furniture Making Group 3 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Furniture Making Group 3 employee 
may be required by the employer to 
perform any, but not necessarily, all of 
the duties of the positions listed hereun- 
der. 

In addition, the Furniture Making Group 
3 employee will perform those duties of 
a lower classification related to the 
duties listed hereunder, and for training 
purposes, the duties of higher classifica- 
tions of employees: 
Bedding Making —Bagging 

—Base Upholster- 
ing 

—Mattress 
—Spring Coiling 
—Spring Unit 

Blinds & Awnings —Assembling 
—Cutting 

Fabric Cutting —Pre-planned 
Glass —Automatic Cut- 

ting 
—Automatic Edge 

Grinding/Polish- 
ing 

—Automatic Lev- 
elling/Polishing 

—Cutting maxi- 
mum 6mm 

—Pockering 
Machine Operating/Adjustments 
Metal Welding 
Metal/Timber (Assembling) 

—Cabinet 
—Chair 
—Hospital Bed/ 

Trolley 
—Hospital Equip- 

ment 
—Sofa 
—Table 

Frame Making 
Packing 
Picture Frame Making 
Powder Coating 
Sewing Machining 
Spray Painting 
Timber —Woodmachining 

(Other) 
Upholstering (Pre-Planned) 
Wickerwork —Ironwork 

—Other 
(iv) Furniture Making Employee Group 4 

(Relativity to Group 5—92.4%) 
Furniture Making Group 4 employee 
shall mean an employee classified as 
such who is engaged on work in connec- 
tion with or incidental to the production, 
maintenance and distribution operations 
of the employer. The Furniture Making 
Group 4 employee may be required by 
the employer to perform any, but not 
necessarily, all of the duties of the 
positions listed hereunder. 
In addition, the Furniture Making Group 
4 employee will perform those duties of 
a lower classification related to the 
duties listed hereunder, and for training 
purposes, the duties of higher classifica- 
tions of employees: 
Bedding Making —Gametting 

—Hand Cutting 
—Micro Quilting 
—Panel Cutting 
—Tape Edging 
—Spuhl Auto- 

matic Spring 
Maker 

(other) 



Blinds and Awnings—^Finishing 
—Installing 
—Making 

Mechanical Handling (Ride-on) 
Receiving/Storing/Issuing 

—Despatching 
—Documenting 
—^Purchasing 
—Stock Control- 

ling 
(v) Furniture Making Employee Group 5 

(Classification in this Group shall be 
dependent upon an employee holding 
the appropriate trade qualifications or an 
employee qualified and/or engaged to 
perform any of the duties of a Furniture 
Making Group 5 employee.) 
Furniture Making Group 5 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, and distribution operations 
of the employer. The Furniture Making 
Group 5 employee may be required by 
the Employer to perform any, but not 
necessarily, all of the duties of the 
positions listed hereunder. 
In addition, the Furniture Making Group 
5 employee will perform those duties of 
a lower classification related to the 
duties listed hereunder, and for training 
purposes, the duties of higher classifica- 
tions of employees: 
Bedding Making —Pocket Spring 

—Spuhl Auto matic 
Spring Maker 

(defined) 
Floor Covering 
Furniture Designing 
and/or Drafting —Computer Aided 

Drafting 
—Computer Aided 

Manufacturing 
—Costing 

Glass —Bevelling 
—Designing and/ or 
Drawing 
—Leadlight Glaz ing 
—Sandblasting 
—Silvering 

Metal —Jigmaking 
(Metal Furni- 
ture) 

—Metal Furniture 
Making 

Timber —Cabinetmaking 
—Chairmaking 

and/or Repair- 
ing 

—French Polish- 
ing (Furniture 
Finishing) 

—Wicker Furni- 
ture Making 

—Wood Carving 
—Wood Machin- 

ing 
—Wood Timing 

Upholstering 
(vi) Furniture Making Employee Group 6 

(Relativity to Group 5—105%) 
(Classification in this group shall be 
dependent upon an employee holding 
the appropriate trade qualifications and 
successfully completing one half of the 

requirements of the recognised Ad- 
vanced Certificate in Furniture Studies 
at a College of TAFE.) 
Furniture Making Group 6 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, and distribution operations 
of the employer. The Furniture Making 
Group 6 employee may be required by 
the employer to perform any, but not 
necessarily, all of the duties of the 
positions listed hereunder. 
In addition, the Furniture Making Group 
6 employee will perform those duties of 
a lower classification related to the 
duties listed hereunder, and for training 
purposes, the duties of higher classifica- 
tions of employees: 
Advanced Furniture Designing 
and/or Drafting —Computer 

Aided Manu- 
facturing 

—Computer 
Aided Draft- 
ing—Costing 

Advanced Machine Programming 
Advanced Metal —Jigmaking 

(Metal Furni- 
ture) 

—Metal Furni- 
ture Making 

Advanced Timber —Cabinetmak- 
ing 

—Chairmaking 
and/or Repair- 
ing 

—French Polish- 
ing (Furniture 
Finishing) 

—Wicker Furni- 
ture Making 

—Wood Machin- 
ing 

—Wood Timing 
Advanced Upholstery 
Toolmaking (Metal Furniture) 

(vii) Furniture Making Employee Group 7 
(Relativity to Group 5—110%) 
(Classification in this category shall be 
dependent upon successfully complet- 
ing the requirements of the recognised 
Certificate in Furniture Studies at a 
College of TAFE.) 
Furniture Making Group 7 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, and distribution operations 
of the employer. The Furniture Making 
Group 7 employee may be required by 
the employer to perform any, but not 
necessanly, all of the duties of the 
positions listed hereunder. 
In addition, the Furniture Making Group 
7 employee will perform those duties of 
a lower classification related to the 
duties listed hereunder: 
Advanced Furniture Etesigning 
and/or Drafting —Computer 

Aided Manu- 
facturing 

—Computer 
Aided Draft- 
ing 

—Costing 
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Advanced Machine Programming 
Advanced Metal —Jigmaking 

(Metal Furni- 
ture) 

—Metal Furni- 
ture Making 

Advanced Timber —Cabinetmak- 
ing 

—Chairmaking 
and/or Repair- 
ing 

—French Polish- 
ing (Furniture 
Finishing) 

—Wicker Furni- 
ture Making 

—Wood Machin- 
ing 

—Wood Timing 

Advanced Toolmaking (Metal Furni- 
ture) 
Advanced Upholstery 

(2) Wages 
The minimum rate of wage, including supplemen- 
tary payments, for employees covered by this 
award shall be: 
(a) Furniture Making 

1 $325.40 
Employee Group 

Furniture Making 
2 $342.10 

Employee Group 

Furniture Making 
3 $364.60 

Employee Group 

Furniture Making 
4 $385.50 

Employee Group 

Furniture Making 
5 $417.20 

Employee Group 

Furniture Making 
6 $438.10 

Employee Group 

Furniture Making 
7 $458.90 

Employee Group 

(b) Provided that any increase payable under this 
subclause, shall be reduced by the amount of 
any payment being made to that employee in 
addition to the provision of this subclause, 
whether such payment is being made by 
virtue of any Order, Industrial Agreement or 
other Agreement. 

(3) Tool Allowance 
Where the employer does not provide a Cabinet- 
maker with the tools ordinarily required by a 
cabinetmaker in the performance of his/her work 
of cabinetmaking, the employer shall pay a tool 
allowance of $9.10 per week. 
The Tool Allowance for cabinetmaking appren- 
tices shall be subject to the provisions hereof, and 
when applicable paid at the rate prescribed by 
subclause (3) of Clause 34.—^Apprentices. 

(4) Apprentices 

(a) The minimum rate of pay per week for an 
apprentice shall be the percentage shown in 
paragraph (b) herein of the minimum rate of 
pay for a Furniture Making Employee 
Group 5. 

(b) Percentages: 
(i) Four Year Term— % 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(ii) Three and a Half Year % 
Tfcrm— 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(iii) Three Year Term— 
Apprentices who have com- 
pleted 12 months full time 
training— 
First year 55 
Second year 75 
Third year 88 

(iv) Three Year Term— 
First year 42 
Second year 55 
Third year 88 

(5) Junior Employees 
(a) The minimum rate of pay per week for a 

junior employee shall be the percentages 
shown in paragraph (b) herein, of the 
minimum rate of pay for a Furniture Making 
Employee Group 2. 

(b) Percentages % 
Under 16 years 38 
Between 16 and 17 years 46 
Between 17 and 18 years 53 
Between 18 and 19 years 73 
Between 19 and 20 years 80 
Between 20 and 21 years 85 

Liberty to amend this clause is reserved. 
(6) Minimum Wage 

Notwithstanding the provisions of this award, no 
employee (including an apprentice), twenty one 
years of age or over, shall be paid less than 
$275.50 per week as his/her ordinary rate of pay 
in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including 
any part thereof payable in addition to the award 
rate) is not less than $275.50. 
Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave and 
any other leave prescribed by this award. 
Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the 
ordinary rate of pay, it shall be calculated upon the 
rate prescribed in this award for the classification 
in which the employee is employed. 

3. Clause 19.—Away from Home Travelling Time: 
Delete subclause (4) of this clause. 

4. Clause 19.—Away from Home Travelling Time: 
Immediately following this clause insert the following new 
Clause 19A.—Car Allowance: 

19A.—Car Allowance. 
(1) Where an employee is required and authorised to 

use his/her own motor vehicle in the course of the 
employee's duties the employee shall be paid an 
allowance not less than that provided for in the 
table set out hereunder. Notwithstanding anything 
contained in this subclause the employer and the 
employee may make any other arrangement as to 
car allowance no less favourable to the employee. 

(2) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(3) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 



Rates of Hire for Use of Employee's Own Vehicle on 
Employer's Business 

Area and Details Engine Displacement 
(in cubic centimetres) 

Rate per kilometre Over 1600 cc 16Q0cc 
2600 cc -2600 cc & Under 

Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 37.7 
North of 23.5 South Latitude 53.0 47.7 41.5 
Rest of the State 49.9 44.7 38.8 
Motor Cycle (in all areas) 16.3c per kilometre 
(4) "Metropolitan Area" means that area within a 

radius of fifty kilometres from the Perth Railway 
Station. 
"South West Land Division" means the South 
West Land Division as defined by Section 28 of 
the Land Act 1933-1971 excluding the area 
contained within the Metropolitan Area. 

5. Clause 33.—Definitions: 
a. Delete subclauses (15) and (16) of this clause and 

insert in lieu thereof the following: 
(15) "Metal Furniture Making" shall mean the 

using of any type of welding equipment other 
than welding with the aid of a jig; and/or the 
setting up of automatic welding machines; 
and/or the designing of metal furniture; and/or 
the reading of drawings; and/or the final 
inspection of completed articles of furniture. 
"Metal (Assembling)" shall mean the using 
of any type of welding equipment with the 
aid of a jig; and/or the operation of an 
automatic welding machine; and/or the as- 
sembling of wooden (or wood substitutes) 
parts of metal furniture by nailing, screwing, 
glueing, including cramping; and/or the 
attachment of edging; and/or any other 
process used in the manufacture of metal 
furniture (other than bedding) not mentioned 
in this subclause. 

(16) "Sewing Machinist" shall mean the using of 
an industrial, commercial or domestic sewing 
machine for machining of any fabric for any 
purpose of this award. 

b. Immediately following subclause (19) add the 
following new subclauses (20), (21), (22), (23), 
(24) and (25): 
(20) "Wood Machining" shall mean working 

with a shaper, router, double-ended tenoner, 
four sider where the employee also grinds 
cutters and/or sets up and/or a router and/or 
a shaper hand who works freehand. 

(21) "Timber (Assembling)" shall mean work 
down by an employee in fitting together by 
nailing, screwing, glueing or fixing in any 
manner jointed, moulded or finished parts of 
wooden furniture and may include trimming 
of edges and minor adjustments and includes 
assembling of chairs by means of machine 
press or machine cramp only and the attach- 
ing of panel backs to such assembled chairs, 
and shall also include the fixing of hinges of 
pre-fitted rebated doors. 

(22) "Sub Assembling" shall mean the attachment 
of finished parts of any description other than 
those referred to in subclause (21) hereof to 
otherwise completed furniture, die attachment 
of such parts requiring the use only of a 
hammer, screw-driver, pincer, bradawl, pliers, 
spanner, wire cutter, punch and drill. 

(23) "Frame Making" shall mean the making of 
frames on which upholsterers cover all the 
woodwork except the legs and/or feet, of 
which the woodwork is prepared by ma- 
chines and including such frames to which 
the arms and/or legs and/or trays and/or 
ornaments and/or fittings are to be attached. 

(24) "Upholstering (Pre-Planned)" shall mean 
the preparing and attaching of springs (other 
than the conical type), preparing rubber, 
foam, felt, hessian or similar material and 
attaching same where such materials and the 
methods of operation have been previously 
planned (provided that this shall not apply to 
the application of hessian and similar materi- 
als on first and second stuff work) the 
insertion of rubber or foam into cushion 
cover, attaching spring units to frames, the 
attaching of covers on kitchen dining room 
and office chairs and the like where such 
attachment involves a repetitive process. 
Provided that any dispute that may arise in 
relation to the foregoing may be referred to 
a Board of Reference for determination. 

(25) "Spuhl Automatic Spring Maker" means an 
employee who, in addition to operation of the 
machine, works with minimal supervision, 
employs fault finding and rectification skills 
and works from detailed instructions and 
procedures. 

6. Clause 45.—First Aid Equipment: Delete this clause 
and insert in lieu thereof the following: 

45.—First Aid Equipment. 
(1) (a) An employer shall endeavour to have at least 

one employee trained to render first aid in 
attendance when work is performed at any 
establishment or location. 

(b) (i) At the places of work where not more 
than six persons are employed the first 
aid outfit shall be equipped and main- 
tained to contain at least the follow- 
ing— 
Dustproof Container 
Antiseptic Solution—125 mis 
Sal Volatile—30 mis 
Bum Cream—1 tube 
Rubber Haemorrhage Arrester—1 
Triangular Bandage—1 
Plain Gauze—1 mm x 90 cm 
Cotton Wool—50 gms 
Lint—25 gms 
Small bowl for bathing minor wounds— 

1 
Drinking Utensil—1 
Roller Bandages—3 x 2.5 cm, Ix 7.5 cm 
Prepared Adhesive Dressings—1 dozen 
Tweezers—1 pair 
Scissors, 10 cm—1 pah- 
Safety Pins—1 dozen 
Medicine Glass, 40 mis—1 
Eye Bath—1 
First Aid Pamphlet—1 
Castor Oil—100 mis 
Bicarbonate of Soda—30 gms 
Boracic Acid—30 gms 

(ii) At places of work where more than six 
persons are employed the first aid outfit 
shall be equipped and maintained to 
contain at least the following— 
Dustproof Container 
Antiseptic Solution—125 mis 
Sal Volatile—60 mis 
Bum Cream—1 Thbe 
Rubber Haemorrhage Arrester—1 
Triangular Bandage—3 
Plain Gauze—5 mm x 90 cm 
Cotton Wool—200 gms 
Lint—100 gms Finger Dressings—1 

dozen 
Roller Bandages—3 x 2.5 cm, 1 x 7.5 

cm 
Prepared Adhesive Dressings—1 dozen 
Splinter Forceps, 9 cm—1 pah- 
Scissors, 12.5 cm—1 pah 
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Safety Pins—1 dozen 
Medicine Glass, 40 mis—1 
Eye Bath—1 
First Aid Pamphlet—1 
Bicarbonate of Soda—60 gms 
Boracic Acid—60 gms 
Towel—1 
Enamel Drinking Mug—1 

(2) An employee who has been trained to render first 
aid and who is the current holder of appropriate 
first aid qualifications such as a certificate from 
the St John Ambulance or similar body, shall be 
paid a weekly allowance of $6.35 if he/she is 
appointed by his/her employer to perform first aid 
duty. 

7. Clause 49.—Superannuation: Delete subclause (2) of 
this clause and insert in lieu thereof the following: 

(2) Contributions 
(a) The Minimum Levels of contributions to be 

paid by employers, based on three (3) percent 
of ordinary time earnings, are as follows: 

(i) For full time employees, except appren- 
tices, a payment of $51.00 per calendar 
month for each complete month em- 
ployed. 

(ii) For part time and casual employees, a 
payment of $35.00 per calendar month 
for each complete month worked. 

(iii) For junior employees and apprentices, 
a payment of $35.00 per calendar month 
for each complete month worked. 

(b) For the purpose of this clause a part time 
employee shall mean an employee employed 
for less than 19 hours per week. 

(c) An employer shall not be required to contrib- 
ute during any periods of unpaid leave or 
unauthorised absences of 38 ordinary hours 
or more. Further, an employer shall not be 
required to make additional contributions in 
respect of annual leave paid out on termina- 
tion. 

(d) Contributions shall be made for each calen- 
dar month an employee is a member of the 
scheme. 
Contributions shall include periods during 
which the employee is in receipt of payments 
under the Workers' Compensation and Assis- 
tance Act, and all periods of paid leave under 
the terms of this Award. 

(e) No contributions shall be payable for an 
employee during the first month of their 
employment with their employer. 

(f) Where an employee does not work a com- 
plete month and is therefore not eligible for 
the set level of contributions the employer 
shall only be required to contribute a pro rata 
proportion of the contributions as prescribed 
by subclause (2)(a) hereof. Such pro rata 
contributions shall be calculated on the basis 
of the number of completed weeks of service 
during that month. For each uncompleted 
week of service during the month the 
employer may deduct one quarter of the due 
contributions. 

(g) The payments prescribed by this subclause 
shall, subject to the making of an Order of the 
Commission, be increased on and from the 
1st day of June in each year in accordance 
with the following: 

The amount in placitum (a)(i) hereof 
shall equal the sum of the rates pre- 
scribed in subclauses (2), (3) and (4) of 
Clause 8.—Wages for classification 
Furniture Making Employee, Groups 3 
and 5, multiplied by 0.065. 

The amount in placita (a)(ii) and (iii) 
hereof shall equal the sum of the rates 
prescribed in subclause (5) of Clause 
8.—Wages for classification of appren- 
tices First Year and Fourth Year multi- 
plied by 0.065. 

(h) Contributions in accordance with paragraph (a) 
hereof shall be calculated by the employer on 
behalf of each employee from a date one month 
after the employee commences employment, 
unless the employee fails to return a completed 
application to join the Fund and the employer 
has complied with the following: 

(i) The employer shall provide the em- 
ployee with an application to join the 
Scheme and documentation explaining 
the Scheme within one week of employ- 
ment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to 
join the Scheme within two weeks of 
receipt, the employer shall send to the 
employee by certified mail, a letter 
setting out relevant superannuation in- 
formation, the letter of denial set out in 
paragraph (vi) hereof and application to 
join the Scheme. 

(iii) Where the employee completes and 
returns the letter of denial, no contribu- 
tions need be made on that employee's 
behalf. 

(iv) Where the employee completes and re- 
turns neither the application to join the 
Scheme nor die letter of denial within one 
week of postage, the employer shall advise 
either the union or the Scheme Adminis- 
trator in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the em- 
ployer's advice pursuant to paragraph 
(iv) should the employee not have 
returned the completed form the em- 
ployer shall be under no obligation to 
make superannuation payments on be- 
half of that employee. 
Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on 
behalf of that employee from the date of 
return of the signed application form. 

(vi) Letter of Denial: The letter of denial 
shall be in the following form: 
To (employer) 
I have received an application for 
membership of the non-contributory 
Superannuation Fund and understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions on my own; and 

(3) that no deductions will be made 
from my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 
Signature: 
Name: 
Address: 
Classification: 
Date: 
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8. "Schedule A"—Industries and List of Respondents: 
Delete this schedule and insert in lieu thereof the following: 

"Schedule. A"—Industries and List of Respondents. 
Cabinetmaking and Repairing:— 

Lexcraft Furniture Manufacturers 
M. & P. Built-in Robes 
Geraldton Building Company Pty Ltd 
Atelier Pty Ltd 
Peter J. VVarr Furniture 
Stylewoods W.A. Pty Ltd 
Elka Furnishing Company 
Newcastle Industries 
Lawson Furnishers 
Ace Cabinets 
B.J. Furnishings Pty Ltd 
Freiberg International Pty Ltd 
International Cabinets Pty Ltd 
Westgate Kitchens 
Associated Shopfltters Pty Ltd 
Focus Shopfitters Pty Ltd 
Concept Contract Interiors 
Royles Partitioning and Relocating 
Austral Insulation (WA) Pty Ltd 
A.J. Baker and Sons 
Benjamin's Furniture 
Arcus Shopfitters Pty Ltd 
P.S. Chester and Son 
Casa Billiards WA 
Fullin Furniture 
Arcus Australia 
Willisford (Cabinets) Pty Ltd 
Pindan Constructions 
Para-Quad Industries 
Brown Bros Furniture 
Davro Foster Furniture Manufacturers Pty Ltd 
W.A. Furniture Trades Group Apprenticeship 

Association 
DeVaugh Building Co Pty Ltd 
South West Group Apprenticeship Association 

Inc. 
Action Shopfitters 
Alternative Cabinets 
Artek 
Artifex Furniture 
Artline Holdings P/L 
Braze Furniture 
Modemtone Furniture Manufacturers P/L 
Top Hat Furniture 
Total Jarrah 
Better Design Kitchens 
Budget Partitioning 
Burgtec Australasia P/L 
Camboon Cabinets 
Canning Joinery and Park Cabinetmakers 
Challenge Cabinets 
Citadel Products 
Clarecraft Industries 
Co Design 
Concept Products 
Condor Furnishing Co 
Coniglio Joinery and Cabinet Works 
Coniglio N & L Furniture 
DIM Furniture 
Delphine Design 
Ferguson's Custom Made Furniture 
Finer Pine Furniture 
Fremantle Furniture Factory 
Gatsby Furniture Designs 
Giltedge Cabinet Makers 
Group 7 Industries 
Hicraft Cabinets 
Histonium Furniture 
Issa Furniture 
Just Jarrah 
M. A. Jensen Timber Products 
K C Furniture 
K D Woodcraft 
Kent Furnishings 

Marema Furniture 
McFarlane's Joinery and Cabinet Works 
Moscarda (J & Sons) Cabinets 
Myaree Cabinet Works 
Neoform 
New Age Industries 
Pinecraft 
Pine Productions 
Premier Cabinets 
Premium Cabinet Makers 
Q V S Shopfitters 
R & R Cabinets 
RTL Woodcraft 
Ross's Cabinets 
Scott Bros 
Silvestri Cabinet Works 
Status West Industries 
Stirling Furniture 
Supreme Kitchens 
Sympari Furniture 
Timms Furniture 
Uzit Products 
Valley Furniture 
Vista Furniture 
WA Glass & Aluminimum 
Woodfum Design 

Chairmaking and Repairing:— 
Elka Furnishing Co 
West Australian Fittings & Furniture Pty Ltd 

(W.A.F.F.) 
Miss Moneypenny's (Australia) P/L 
B V R Furniture 
Hatakusi 
Just Jarrah 
Gatsby Furniture Designs 
Elko Interiors Pty Ltd 
Pay-Co Products Ltd 
Scott Bros 

Wood Carving:— 
T. Bezic 

Wood Thming:— 
Western Woodturners Pty Ltd 
Classic Woodturners 
Western Master Furniture 
Ross's Cabinets 

Upholstering:— 
Farmer Furniture Pty Ltd 
W.E. Young & Co. Pty Ltd 
Torrence & McKenna Pty Ltd 
Lincoln Furniture Manufacturers 
T.J. Booton Upholsterers 
Vita Pacific Ltd 
Scalisi Fine Upholstery 
Gascoigne Furniture 
Dankz Furniture Co Pty Ltd 
C.A. Phillips Upholsterers 
Jason Industries Ltd 
Burgtec Australasia P/L 
I F S Designs 
Long Life Furniture 
Lynton Furniture 
Summerbank Designs 
Stylex Furniture Designs 
Oshtons 
M.T. Joinery P/L (Chesterfield House) 
Anksla Upholsterers 
All Class Upholstery 
Aaron Upholsters 
Focus Design 
Condor Furnishing Co 
Degree Upholstery 
Biltfirm 
Carleton Custom Upholstery 
Nathan's Furniture and Floorcovering 
Ramada Furniture 
Redfum Commercial Furniture 
Le Rob Furnishers 
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Swan Valley Furniture Co 
Fremantle Upholstery 
Chesterfield Manufacturing Co 

Wood Machining:— 
Joyce Corporation Pty Ltd (t/a Joyce Australia) 
Geraldton Building Company Pty Ltd 
Manley Furniture Co 
Inglewood Products Group 
Wolfenden Furniture 
Peter J. Warr Furniture 
Bunnings Timbacraft 
M.A. Jensen Timber Products 
Elka Furnishing Co 
Stylwoods W.A. Pty Ltd 
Associated Shopfitters Pty Ltd 
Artline Holdings P/L 
Atelier Furniture P/L 
Just Jarrah 
Jason Industries Ltd 
Concept Products 
Clarecraft Industries 
Ferguson's Custom Made Furniture 
Fremantle Furniture Factory 
Furniture by Carter 
Fumtech Interiors 
Giltedge Cabinet Makers 
Total Jarrah 
Hicraft Cabinets 
K C Furniture 
K D Woodcraft 
McFarlane's Joinery & Cabinet Works 
Modemtone Furniture Manufacturers P/L 
Moscarda (J & Sons) Cabinets 
Pinecraft 
Pine Productions 
Premium Cabinet Makers 
Ross's Cabinets 
Scott Bros 
Silvestri Cabinet Works 
Supreme Kitchens 
Vista Furniture 

Wire Mattress Making:— 
Joyce Corporation Ltd (t/a Joyce Australia) 
Dunlop Bedding 
Peacock Manufacturing Co P/L (Silent Night) 

Mattress Making:— 
Joyce Corporation Ltd (t/a Joyce Australia) 
Dunlop Bedding 
Sealy of Australia (W.A.) 
Peacock Manufacturing Co 

French Polishing:— 
George's Cabinet Works (1980) Pty Ltd 
Wolfenden Furniture 
Carleton Custom Upholstery 
Gatsby Furniture Designs 
Stylewoods W.A, Pty Ltd 
Finer Pine Furniture 
Freiberg International Pty Ltd 
Elka Furnishing Co 
Pine Productions 
Just Jarrah 
Terry Byrne French Polisher 
The Polisher's 
Total Jarrah 
Mick's Furniture Polishing 

Veneering:— 
Freiberg International Pty Ltd 
Atelier Furniture Pty Ltd 
Concept Consolidated Industries 
Elka Furnishing Company 
Issa Furniture Industries 

Metal Furniture Making:— 
Joyce Corporation Ltd (t/a Joyce Australia) 
Jason Industries Ltd 
Pay-Co Products Ltd 
Aiteil (W.A.) Pty Ltd 

Redfurn Commercial Furniture 
Ricmin Pty Ltd 
Allbend Engineering 
K.D.B. Engineering 
Associated Shopfitters Pty Ltd 
Century Engineering 
Tibend Industries 

Glass Trades:— 
Bunnings Glass 
Cooling Bros. (1980) Pty Ltd 
Pilkington (Aust.) Ltd 
Osbome Glass and Hardware Pty Ltd 
Zebra Stained Glass 
Artcraft Picture Framing & Leadlighting 

Floor Coverings:— 
Barrett Carpet Co. Pty Ltd 
Ceding Floorcoverings 
Northam Carpets 
Bemie Uyens Carpet Service 
Malco Floorcoverings Pty Ltd 
Masterfloors 
Fremantle Commercial Flooring 
Ken Marshall Floorcoverings 
Decor Interior Carpets 
Integrity Carpets 
Nathan's Furniture and Floorcovering 

Blinds and Awnings:— 
Australian Window Furnishings (Welshpool) Pty 

Ltd 
Westral 
Swan Blinds 
Victory Blinds 
Wylde's Vertical Drapes 
Verosol (Australia) Pty Ltd 
Curtain Decor 
A.B.C. Blinds 
Vista Blinds 
Ausblinds 
Kresta 
Prima Vera 
Bayliss Blinds 
Smith Copeland 
Allianz Manufacturing Industries 
Eagle Blinds 

Picture Framing:— 
R. White and Sons 
Accent Framers 
Willeton Picture Framers 
Pictures Plus 
Quarrells Picture Framing 
Langham Picture Framers 
Framecor 
West Coast Picture Framers & Gallery 
Gallery 350 
Apple Picture Framers 
Wendy's Framing Centre 
Artcraft Picture Framing and Leadlighting 
Proforma Art Shop 
Art Framers 
Artifax Gallery 
Art Heritage 
Ausframe Picture Framing and Gallery 
Artworks 
Prestige Art 
Omega-Select Picture Framers 
Novel Art 

Wicker Work:— 
The Royal Western Australian Institute for the 

Blind 
Iron Work for Wicker Work:— 

The Royal Western Australian Institute for the 
Blind. 

List of Respondents. 
Aaron Upholsterers 
2 Cressall Road, BALCATTA 6021 



ABC Blinds 
139 Winton Road, JOONDALUP 6027 
Accent Framers 
32 Railway Parade, SUBIACO 6008 
App {""'ahinptc 
22 Mooney Road, BAYSWATER 6053 
Action Shopfitters 
3/79 Crocker Dve, MALAGA 6062 
A.J. Baker and Sons 
209-215 Stirling Hwy, CLAREMONT 6010 
Allbend Engineering 
6 Burgay Court, OSBORNE PARK 6017 
All Class Upholstery 
8 Boag Road, MORLEY 6062 
Allianz Manufacturing Industries 
57 Robinson St, BELMONT 6104 
Alternative Cabinets 
5/99 Catherine St, MORLEY 6062 
Anksla Upholsterers 
6/86 Collingwood St, OSBORNE PARK 6017 
Apple Picture Framers 
80 Scarborough Bch Road, SCARBOROUGH 6019 
Arcus Australia 
P.O. Box 83, WEMBLEY 6014 
Artcraft Picture Framing & Leadlighting 
37 Belmont Ave, BELMONT 6104 
Arteil (WA) Pty Ltd 
138 Garling St, O'CONNOR 6163 
Artek 
35 McCoy St, MYAREE 6154 
Art Framers 
I Leura Ave, CLAREMONT 6010 
Art Heritage 
611 Hay St, JOLIMONT 6014 
Artifax Gallery 
8 Yampi Way, WILLETTON 6155 
Artifex Furniture 
177 Bannister Road, CANNING VALE 6155 
Artline Holdings P/L 
303 Selby St, OSBORNE PARK 6017 
Artra 
20 Abrams St, BALCATTA 6021 
Artworks 
87 High St, FREMANTLE 6160 
Associated Shopfitters Pty Ltd 
Victoria Road, MALAGA 6062 
Atelier Pty Ltd, 
II Whyalla Street, WILLETTON 6155 
Ausblinds 
Seabrook Way, MEDINA 6167 
Ausframe Picture Framing 
291 Great Eastern Hwy, MIDLAND 6056 
Australian Window Furnishings (Welshpool) Pty Ltd 
46 Felspar Road, WELSHPOOL 6106 
Austral Insulation (W.A.) Pty Ltd 
1 Denninup Way, MALAGA 6062 
Barrett Carpet Co. Pty Ltd 
1 Neil Street, OSBORNE PARK 6017 
Bayliss Blinds 
93 York Street, SUBIACO 6008 
Benjamin's Furniture, 
2 Hayley Road, MADDINGTON 6107 
Bemie Uyen's Carpet Service 
135 Landsdale Road, LANDSDALE 6065 
Better Design Kitchens 
27 Westchester Road, MALAGA 6062 
Biltfirm 
34 Button Street, OSBORNE PARK 6017 
B.J. Furnishings Pty Ltd 
Unit 3/75 Crocker Drive, MALAGA 6062 

Braze Furniture 
Werribee Road (Cnr McMullan St), WUNDOWIE 6560 
Brown Bros. Furniture 
25 Sparks Road, HENDERSON 6166 
Budget Partitioning 
80 Goodwood Road, RIVERVALE 6103 
Bunnings Glass 
14 Ballantyne Road, WELSHPOOL 6106 
Bunnings Timbacraft 
100 Pilbara Road, WELSHPOOL 6106 
Burgtec Australasia P/L 
3 Kirke St, BALCATTA 6021 
B V R Furniture 
4 Hines Road, O'CONNOR 6163 
Camboon Cabinets 
16 Mooney St, BAYSWATER 6053 
Canning Joinery & Park Cabinetmakers 
206 Star St, WELSHPOOL 6106 
C.A. Phillips Upholsterers 
10 Gympie Way, WILLETTON 6155 
Carleton Custom Upholstery 
9 Foundry St, MAYLANDS 6051 
Casa Billiards W.A. 
386 Scarborough Beach Road, OSBORNE PARK 6017 
Century Engineering 
322 Camboon Road, MALAGA 6062 
Challenge Cabinets 
74 Kent Way, MALAGA 6062 
Chesterfield Manufacturing Co 
8 Victoria Road, MALAGA 6062 
Citadel Products 
3/267 Victoria Road, MALAGA 6062 
Clarecraft Industries 
16 Davison Road, MADDINGTON 6109 
Classic Woodturners 
77 Bickley Road, BECKENHAM 6107 
Co Design 
680 Murray St, WEST PERTH 6005 
Concept Consolidated Industries 
55 Hector Street, OSBORNE PARK 6017 
Concept Products 
26 Catalano Road, CANNING VALE 6155 
Condor Furnishing Co 
72 Collingwood St, OSBORNE PARK 6017 
Coniglio Joinery & Cabinet Works 
13 Wildon St, BELLEVUE 6056 
Coniglio N & L Furniture 
6 James St, BELLEVUE 6056 
Cooling Bros Glass 
177 Oxford Street, LEEDERVELLE 6007 
Curtain Decor 
Building 6, Midland Enterprise Building, MIDLAND 6065 
Dankz Furniture Co Pty Ltd 
McDonald St, OSBORNE PARK 6017 
Davro Foster Furniture Manufacturers Pty Ltd 
44 Ledgar Road, BALCATTA 6021 
Decor Interior Carpets 
131 Summers St, EAST PERTH 6004 
Degree Upholstery 
2/8 Halley Road, BALCATTA 6021 
Delphine Design 
1/5 Harold St, DIANELLA 6061 
De Vaugh Pty Ltd 
Lot 12 Hayles St, BUNBURY 6230 
DIM Furniture 
4 Whyalla Way, WILLETTON 6155 
Dunlop Bedding 
Stockdale Road, O'CONNOR 6163 
Eagle Blinds 
12/51 Prindiville Dve, WANGARA 6065 



Elka Furnishing Company, 
58 Dellamarta Road, WANNEROO 6065 
Elko Interiors Pty Ltd 
28 McCoy St, MELVILLE 6156 
Fanner Furniture 
Gympie Way, WILLETTON 6155 
Ferguson's Custom Made Furniture 
8 Malland Road, MYAREE 6155 
Finer Pine Furniture 
2/35 Berriman Dve, WANGARA 6065 
Focus Design 
12 Carbon Court, OSBORNE PARK 6017 
Focus Shopfitters Pty Ltd 
139 Winton Road, JOONDALUP 6027 
Framecor 
4 Vale Court, MALAGA 6062 
Freiberg International Pty Ltd 
91-97 Kensington St, EAST PERTH 6004 
Fremantle Commercial Flooring 
2/32 Crompton Road, ROCKINGHAM 6068 
Fremantle Furniture Factory 
38 Henry St, FREMANTLE 6160 
Fremantle Upholstery 
North Lake Road, (Cnr Leach Hwy), MYAREE 6154 
Fullin Furniture 
2 Muriel Road, BAYSWATER 6053 
Furniture By Carter 
25 Laurence Road, WALLISTON 6076 
Fumtech Interiors 
123 Dowd St, WELSHPOOL 6106 
Gallery 350 
360 Hay St, SUBIACO 6008 
Gascoigne Furniture 
7 Elliott Road, MIDVALE 6056 
Gatsby Furniture. Designs 
North Lake Road, (Cnr Leach Hwy), MYAREE 6154 
George's Cabinet Works (1980) Pty Ltd, 
76 Albert Street, OSBORNE PARK 6017 
Geraldton Building Company Pty Ltd, 
Ocean Street, GERALDTON 6530 
Giltedge Cabinet Makers 
89 Dixon Road, ROCKINGHAM 6168 
Group 7 Industries 
26 Wells St, BELLEVUE 6056 
Hatakusi 
38 Welshpool Road, WELSHPOOL 6106 
Hicraft Cabinets 
290 Scarborough Bch Road, OSBORNE PARK 6017 
Histonium Furniture 
41 Sarich Crt, OSBORNE PARK 6017 
I F S Designs 
52 Rogers Way, LANDSDALE 6065 
Inglewood Products Group, 
Victoria Road, MALAGA 6062 
Integrity Carpets 
6 Dayana Cl, MIDVALE 6056 
International Cabinets Pty Ltd 
12 Stretton Place, BALCATTA 6021 
Issa Furniture 
15 River Road, BAYSWATER 6053 
Jason IndustriesPilbara Street, WELSHPOOL 6106 
Joyce Corporation Ltd t/a Joyce Australia 
68 Forsyth Street, O'CONNOR 6163 
Just Jarrah 
285 Sth Western Hwy, ARMADALE 6112 
K C Furniture 
15 Whyally Way, WILLETTON 6155 
K D B Engineering 
1 Booth Place, BALCATTA 6021 
K D Woodcraft 
16 Ruse St, OSBORNE PARK 6017 

Ken Marshall Floorcovering 
4 Randell St, WEST PERTH 6005 
Kent Furnishings 
3 Munt St, BAYSWATER 6053 
Kresta Blinds Ltd 
Unit 6,505 Scarborough Bch Road, OSBORNE PARK 6017 
Langham Picture Framers, 
657 Beaufort Street, MT LAWLEY 6050 
Le Rob Furnishers 
20 King Edward Road, OSBORNE PARK 6017 
Lexcraft Furniture Manufacturers 
69 Collingwood St, OSBORNE PARK 6017 
Lincoln Furniture Manufacturers, 
85 Stirling Highway, NEDLANDS 
Long Life Furniture 
116 Beechboro Road, BAYSWATER 6053 
Lynton Furniture 
4 Macadam PI, BALCATTA 6021 
M & P Built-in Robes, 
40 Banksia Street, WELSHPOOL 6106 
M.A. Jensen Timber Products 
P.O. Box 406, BUSSELTON 6280 
Maico Floorcoverings Pty Ltd 
6 Finlay Place, WANGARA 6065 
Marema Furniture 
35 Clayton St, BELLEVUE 6056 
Masterfloors 
567 Newcastle St, PERTH 6000 
Manley Furniture, 
189 Sussex Street, MAYLANDS 6051 
McFarlane's Joinery & Cabinets Works 
32 King Edward Road, OSBORNE PARK 6017 
Mick's Furniture Polishing 
4/21 Denninup Way, MALAGA 6062 
Miss Moneypenny's (Aust) P/L 
10 Crocker, Dve, MALAGA 6062 
Modemtone Furniture Manufacturing P/L 
Winchester Road, BIBRA LAKE 6163 
Moscarda (J & Co) Cabinets 
8 Delawney St, BALCATTA 6021 
M.T. Joinery P/L 
14 Stanhope Gdns, MIDVALE 6056 
Myaree Cabinet Works 
5 Malland Way, MYAREE 6154 
Nathan's Furniture and Floorcovering 
1851 Albany Highway, MADDINGTON 6109 
Neoform 
26 Clavering Road, BAYSWATER 6053 
New Age Industries 
2/211 Balcatta Road, BALCATTA 6021 
Newcastle Industries 
9 Roberts Street, OSBORNE PARK 6017 
Northam Carpets, 
149 Fitzgerald St, NORTHAM 6401 
Novel Art 
7/48 Prindiville Drv, WANGARA 6065 
Oeding Floorcoverings 
9 Marryat Crt, HAMILTON HILL 6163 
Omega-Select Picture Framers 
4/1 Winton Road, JOONDALUP 6027 
Osbome Glass and Hardware Pty Ltd 
30 Walters Drive, OSBORNE PARK 6017 
Oshtons 
510 Guildford Road, BAYSWATER 6053 
Para-Quad Industries 
10 Selby St, SHENTON PARK 6008 
Pay-Co Products 
15 Malcolm Road, MADDINGTON 6107 
Peacock Manufacturing Co (Silent Night) 
22 Hazlehurst Road, IGEWDALE 6105 
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Peter J. Warr Furniture, 
125 Dowd Street, WELSHPOOL 6106 
Pictures Pluss 
95 Erindale Road, BALCATTA 6021 
Pilgrim Furniture 
6 Powell St, OSBORNE PARK 6017 
Pilkington (Aust) Pty Ltd 
79 McCoy St, MYAREE 6154 
Pindan Constructions 
P.O. Box 93, BELMONT 6104 
Pinecraft 
4 Winchester Road, BIBRA LAKE 6164 
Pine Productions 
6 Artello Bay Road, MIDVALE 6056 
Premier Cabinets 
49 Champion Drive, KELMSCOTT 6111 
Prestige Arts & Crafts 
rear 555 Murray St, PERTH 6000 
Prima Vera Vertical Blinds 
26 Gribble Road, GWELUP 6018 
Proforma Art Shop 
160 Rokeby Road, SUBIACO 6008 
P.S. Chester and Son 
P.O. Box 65, GERALDTON 6530 
Quarrells Picture Framing 
642 Newcastle Street, LEEDERVBJLE 6007 
Q V S Shopfitters 
39 Berriman Drive, WANGARA 6065 
Ramada Furniture 
40 Coulson Way, CANNING VALE 6155 
R & R Cabinets 
4/15 Ryelane Road, MADDINGTON 6109 
Redfum Commercial Furniture 
104 Goodwood Pde, RIVERVALE 6103 
Ricmin Pty Ltd 
16 Lower Park Road, MADDINGTON 6107 
Ross's Cabinets 
57 James St, GUILDFORD 6055 
Royal West Australian Institute for the Blind 
134 Whatley Crescent, MAYLANDS 6055 
Royle's Partitioning and Relocating 
5 Stretton Place, BALCATTA 6021 
R T L Woodcraft 
14 Bishop St, JOLIMONT 6014 
R. White and Sons 
514 Guildford Road, BAYSWATER 6053 
Scalisi Fine Upholstery 
5 Marchant Way, MORLEY 6062 
Scott Bros 
26 Knutsford St, FREMANTLE 6160 
Sealy of Australia (WA) 
4 Hubert St, BELMONT 6104 
Smith Copeland 
46 Felspar Road, KEWDALE 6106 
South West Group Apprenticeship Association Inc. 
Unit 4, 101 Spencer St, BUNBURY 6230 
Status West Industries 
9 Moojebing St, BAYSWATER 6053 
Stirling Furniture 
60 MacDonald St, OSBORNE PARK 6017 
Stylewoods WA Pty Ltd, 
43 McDonald Street, OSBORNE PARK 6017 
Stylex Furniture Designs 
25 Dellamarta Road, WANGARA 6065 
Summerbank Designs 
36 Bannick Crt, CANNING VALE 6155 
Supreme Kitchens 
2 Cullen St, BAYSWATER 6053 
Swan Blinds 
32 Ewing St, BENTLEY 6102 

Swan Valley Furniture Co 
28 Morgan Road, ROCKJNGHAM 6168 
Sympari Furniture 
8 Bassendean Road, BAYSWATER 6053 
T. Bezic, 
67 Gordon Street, OSBORNE PARK 6017 
Terry Byrne French Polisher 
8 Macadam Place, BALCATTA 6021 
The Polisher's 
11 Vulcan Road, CANNING VALE 6155 
Timms Furniture 
12 Malland St, MYAREE 6154 
T.J. Booton Upholsterers 
34 Drake Street, OSBORNE PARK 6017 
Torrence & McKenna Pty Ltd 
211 Plain Street, EAST PERTH 6004 
Total Jarrah 
13 Zeta Crescent, O'CONNOR 6163 
Tbbend Industries 
5 Vivian Road, RIVERVALE 6103 
Uzit Products 
24 Denninup Way, MALAGA 6062 
Valley Furniture 
50 Owen Road, KELMSCOTT 6111 
Verosol (Australia) Pty Ltd 
194 Campbell St, BELMONT 6104 
Victory Blinds 
3/9 Prindiville Drive, WANGARA 6065 
Vista Blinds 
40 Prindiville Drive, WANGARA 6065 
Vista Furniture 
6 Davison St, MADDINGTON 6109 
Vita Pacific Ltd 
36 Magnet Road, CANNING VALE 6155 
W.A. Furniture Trades' Group Apprenticeship Association 
1st Floor, 211 Balcatta Road, BALCATTA 6021 
W.A. Glass & Aluminium 
104 Belmont Ave, BELMONT 6104 
W.E. Young & Co. Pty Ltd, 
19 River Road, BAYSWATER 6053 
Wendy's Framing Centre 
87 Catalano Road, CANNING VALE 6155 
West Australian Fitting & Furniture Pty Ltd (WAFF) 
99 Frobisher Road, OSBORNE PARK 6017 
West Coast Picture Framers & Gallery 
69 Hector St (West), OSBORNE PARK 6017 
Western Master Furniture 
18/22 Albany Highway, MADDINGTON 6109 
Western Woodturners Pty Ltd, 
71 Gordon Street, OSBORNE PARK 6017 
Westgate Kitchens 
125 Barrington St, BIBRA LAKE 6163 
Westral 
Cnr Bannister Road & Sherman St, CANNING VALE 6155 
Willisford Interiors Pty Ltd 
P.O. Box 78, BENTLEY 6102 
Wolfenden Furniture,Victoria Road, MALAGA 6066 
Woodfum Design 
22 Stanhope Gardens, MIDVALE 6056 
Wylde's Vertical Drapes 
19 Rudloc Road, MORLEY 6062 
Zebra Stained Glass 
Unit 3/89 Norma Road, MYAREE 6154 



HOSPITAL SALARIED OFFICERS (NURSING 
HOMES) AWARD, 1976. 

No. R18 of 1974 and R19 of 1974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Anglican Homes (Incorporated) and Others 

and 

Hospital Salaried Officers Association of 
Western Australia (Union of Workers). 

No. 919 of 1993. 

Hospital Salaried Officers (Nursing Homes) Award, 1976 
No. R 18 of 1974 and R 19 of 1974. 

COMMISSIONER J.F. GREGOR. 
17 August 1993. 

Order. 

HAVING heard Ms M. Armstrong and Mr K. Glew on 
behalf of the Applicants and Mr D. Hill on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Hospital Salaried Officers (Nursing Homes) 
Award 1976, be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 12th day of August 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement: Immediately following 
Clause 34.—Enterprise Agreements add the fol- 
lowing: 

35. Jobskills Trainees 

2. Clause 34.—Enterprise Agreements: Immediately 
following this clause insert a new clause as 
follows: 

35.—Jobskills Trainees. 

(1) Scope 

This clause applies to employees engaged 
under the Jobskills program and, insofar as 
the terms of this clause vary from other 
provisions of this award, the terms of this 
clause shall prevail. In all other respects the 
terms of this award shall continue to operate. 

(2) Definition 

A Jobskills trainee is an employee who is 
employed under the conditions applying in 
the Commonwealth Government Jobskills 
program. 

(3) Training Conditions 

(a) Jobskills trainees shall attend approved 
on and of-the-job training prescribed in 
the relevant training agreement, or as 
notified to the Jobskills trainee by the 
employer or agent. 

(b) Jobskills trainees will receive over a 
period of up to 26 weeks a mix of 
supervised work experience, structured 
training on-the-job and off-the-job and 

the opportunity to develop and practice 
new skills in a work environment. 

(c) Jobskills trainees may only be engaged 
by employers to undertake activities 
under the Jobskills program guidelines. 
The employer shall ensure that the 
Jobskills trainee is permitted to attend 
the prescribed off-the-job training and is 
provided with appropriate on-the-job 
training. 

(d) The employer shall provide an appropri- 
ate level of supervision in accordance 
with the approved training plan. 

(4) Employment Conditions 

(a) Jobskills trainees shall be engaged in 
addition to existing staff levels. Posi- 
tions normally held by permanent em- 
ployees shall not be filled by Jobskills 
trainees. 

(b) Jobskills trainees shall be engaged for a 
period of up to 26 weeks as full-time 
employees. 

(c) Jobskills trainees are permitted to be 
absent from work without loss of conti- 
nuity of employment to attend the 
off-the-job training in accordance with 
the training plan. However, except for 
absences provided for under this award 
failure to attend for work or training 
without an acceptable cause will result 
in loss of pay for the period of absence. 

(d) Overtime and shiftwork shall not be 
worked by Jobskills trainees except to 
enable the requirements of the training 
plan to be effected. When overtime and 
shiftwork are worked the relevant penal- 
ties and allowances of the applicable 
award, based on the trainee wage, will 
apply. Jobskills trainee shall not work 
overtime or shiftwork on their own. 

(e) The Union shall be afforded reasonable 
access to Jobskills trainees in accor- 
dance with Clause 6.—Right of Entry of 
this Award. 

(5) Wages 

The weekly wages payable to Jobskills 
trainees shall be $280.00. It is the rate for all 
purposes of the award and takes account of 
the range and extent of training provided. 

(6) No Precedent 

The provisions of this clause represent a 
compromise on the part of all parties and will 
not be used as a precedent in proceedings 
before industrial tribunals. 

(7) Reservation 

The parties to this award reserve the right to 
seek a variation or revocation of this clause 
if circumstances develop in the operation of 
the Jobskills program which adversely affect 
their interests to the extent that the variation 
or revocation is warranted. 
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HOSPITAL SALARIED OFFICERS 
(PRIVATE HOSPITALS) AWARD, 1980 

No. R 28 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

St John of God Hospital and Others 
and 

Hospital Salaried Officers Association of 
Western Australia (Union of Workers). 

No. 915 of 1993. 
Hospital Salaried Officers (Private 

Hospitals) Award, 1980 No. R 28 of 1977. 
COMMISSIONER J.F. GREGOR. 

17 August 1993. 
Order. 

HAVING heard Ms M. Armstrong on behalf of the 
Applicants and Mr D. Hill on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Hospital Salaried Officers (Private Hospi- 
tals) Award, 1980, be varied in accordance with die 
following Schedule and that such variation shall have 
effect on and from the 12th day of August 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 33.—^Enterprise Agreements add the following: 
34.—Jobskills Trainees 

2. Clause 33.—Enterprise Agreements: Immediately 
following this clause insert a new clause as follows: 

34.—Jobskills Trainees 
(1) Scope 

This clause applies to employees engaged under 
the Jobskills program and, insofar as the terms of 
this clause vary from other provisions of this 
award, the terms of this clause shall prevail. In all 
other respects the terms of this award shall 
continue to operate. 

(2) Definition 
A Jobskills trainee is an employee who is 

employed under the conditions applying in the 
Commonwealth Government Jobskills program. 

(3) Training Conditions 
(a) Jobskills trainees shall attend approved on 

and of-the-job training prescribed in the 
relevant training agreement, or as notified to 
the Jobskills trainee by die employer or 
agent 

(b) Jobskills trainees will receive over a period 
of up to 26 weeks a mix of supervised work 
experience, structured training on-the-job 
and off-the-ejob and the opportunity to 
develop and practice new skills in a work 
environment. 

(c) Jobskills trainees may only be engaged by 
employers to undertake activities under the 
Jobskills program guidelines. The employer 
shall ensure that the Jobskills trainee is 
permitted to attend the prescribed off-the-job 
training and is provided with appropriate 
on-the-job training. 

(d) The employer shall provide an appropriate 
level of supervision in accordance with the 
approved training plan. 

(4) Employment Conditions 
(a) Jobskills trainees shall be engaged in addi- 

tion to existing staff levels. Positions nor- 
mally held by permanent employees shall not 
be filled by Jobskills trainees. 

(b) Jobskills trainees shall be engaged for a 
period of up to 26 weeks as full-time 
employees. 

(c) Jobskills trainees are permitted to be absent 
from work without loss of continuity of 
employment to attend the off-the-job training 
in accordance with the training plan. How- 
ever, except for absences provided for under 
this award failure to attend for work or 
training without an acceptable cause will 
result in loss of pay for the period of absence. 

(d) Overtime and shiftwork shall not be worked 
by Jobskills trainees except to enable the 
requirements of the training plan to be 
effected. When overtime and shiftwork are 
worked the relevant penalties and allowances 
of the applicable award, based on the trainee 
wage, will apply. Jobskills trainee shall not 
work overtime or shiftwork on their own. 

(e) The Union shall be afforded reasonable 
access to Jobskills trainees in accordance 
with Clause 6.—Right of Entry of this 
Award. 

(5) Wages 
The weekly wages payable to Jobskills trainees 

shall be $280.00. It is the rate for all purposes of 
the award and takes account of the range and 
extent of training provided. 

(6) No Precedent 
The provisions of this clause represent a 

compromise on the part of all parties and will not 
be used as a precedent in proceedings before 
industrial tribunals. 

(7) Reservation 
The parties to this award reserve the right to 

seek a variation or revocation of this clause if 
circumstances develop in the operation of the 
Jobskills program which adversely affect their 
interests to the extent that the variation or 
revocation is warranted. 

HOSPITAL SALARIED OFFICERS (RED CROSS 
BLOOD TRANSFUSION SERVICE) AWARD 1978 

No. R 17 of 1974 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Red Cross Society (Western Australian Division) 
and 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 
No. 918 of 1993. 

Hospital Salaried Officers (Red Cross Blood Transfusion 
Service) Award, 1978 

No. R 17 of 1974. 
COMMISSIONER J.F. GREGOR. 

17 August 1993. 
Order. 

HAVING heard Ms M. Armstrong on behalf of the 
Applicant and Mr D. Hill on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 



conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Hospital Salaried Officers (Spastic Welfare) 
Award 1978, be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 12th day of August 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 29.—Enterprise Agreements add the following: 
30. Jobskills Trainees. 

2. Clause 29.—^Enterprise Agreements: Immediately 
following this clause insert a new clause as follows: 

30.—Jobskills Trainees 
(1) Scope 

This clause applies to employees engaged under 
the Jobskills program and, insofar as die terms of 
this clause vary from other provisions of this 
award, the terms of this clause shall prevail. In all 
other respects the terms of this award shall 
continue to operate. 

(2) Definition 
A Jobskills trainee is an employee who is 

employed under the conditions applying in the 
Commonwealth Government Jobskills program. 

(3) Training Conditions 
(a) Jobskills trainees shall attend approved on 

and of-the-job training prescribed in the 
relevant training agreement, or as notified to 
the Jobskills trainee by the employer or 
agent 

(b) Jobskills trainees will receive over a period 
of up to 26 weeks a mix of supervised work 
experience, structured training on-the-job 
and off-the-job and the opportunity to de- 
velop and practice new skills in a work 
environment. 

(c) Jobskills trainees may only be engaged by 
employers to undertake activities under the 
Jobskills program guidelines. The employer 
shall ensure that the Jobskills trainee is 
permitted to attend the prescribed off-the-job 
training and is provided with appropriate 
on-the-job training. 

(d) The employer shall provide an appropriate 
level of supervision in accordance with the 
approved training plan. 

(4) Employment Conditions 
(a) Jobskills trainees shall be engaged in addi- 

tion to existing staff levels. Positions nor- 
mally held by permanent employees shall not 
be filled by Jobskills trainees. 

(b) Jobskills trainees shall be engaged for a 
period of up to 26 weeks as full-time 
employees. 

(c) Jobskills trainees are permitted to be absent 
from work without loss of continuity of 
employment to attend the off-the-job training 
in accordance with the training plan. How- 
ever, except for absences provided for under 
this award failure to attend for work or 
training without an acceptable cause will 
result in loss of pay for the period of absence. 

(d) Overtime and shiftwork shall not be worked 
by Jobskills trainees except to enable the 
requirements of the training plan to be 
effected. When overtime and shiftwork are 
worked the relevant penalties and allowances 
of the applicable award, based on the trainee 

wage, will apply. Jobskills trainee shall not 
work overtime or shiftwork on their own. 

(e) The Union shall be afforded reasonable 
access to Jobskills trainees in accordance 
with Clause 6.—Right of Entry of this 
Award. 

(5) Wages 
The weekly wages payable to Jobskills trainees 

shall be $280.00. It is the rate for all purposes of 
the award and takes account of the range and 
extent of training provided. 

(6) No Precedent 
The provisions of this clause represent a 

compromise on the part of all parties and will not 
be used as a precedent in proceedings before 
industrial tribunals. 

(7) Reservation 
The parties to this award reserve the right to 

seek a variation or revocation of this clause if 
circumstances develop in the operation of the 
Jobskills program which adversely affect their 
interests to the extent that the variation or 
revocation is warranted. 

HOSPITAL SALARIED OFFICERS (SPASTIC 
WELFARE) AWARD 1978 

No. R 37 of 1976. 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS 

COMMISSION. 
Industrial Relations Act 1979. 

Cerebral Palsy Association of WA Ltd 
and 

Hospital Salaried Officers Association of 
Western Australia (Union of Workers) 

No. 917 of 1993. 
Hospital Salaried Officers (Spastic 

Welfare) Award, 1978 No. R 37 of 1976. 
COMMISSIONER J.F. GREGOR. 

17 August 1993. 
Order. 

HAVING heard Ms M. Armstrong on behalf of the 
Applicant and Mr D. Hill on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Hospital Salaried Officers (Spastic Welfare) 
Award 1978, be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 12th day of August 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Immediately following 

Clause 30.—^Enterprise Agreements add the following: 
31.—Jobskills Trainees. 

2. Clause 30.—^Enterprise Agreements: Immediately 
following this clause insert a new clause as follows: 

31.—Jobskills Trainees. 
(1) Scope 

This clause applies to employees engaged under 
the Jobskills program and, insofar as die terms of 
this clause vary from other provisions of this 
award, the terms of this clause shall prevail. In all 
other respects the terms of this award shall 
continue to operate. 



(2) Definition 
A Jobskills trainee is an employee who is 

employed under the conditions applying in the 
Commonwealth Government Jobskills program. 

(3) Training Conditions 
(a) Jobskills trainees shall attend approved on and 

of-the-job training prescribed in the relevant 
training agreement, or as notified to the 
Jobskills trainee by the employer or agent. 

(b) Jobskills trainees will receive over a period 
of up to 26 weeks a mix of supervised work 
experience, structured training on-the-job 
and off-the-job and the opportunity to de- 
velop and practice new skills in a work 
environment. 

(c) Jobskills trainees may only be engaged by 
employers to undertake activities under the 
Jobskills program guidelines. The employer 
shall ensure that the Jobskills trainee is 
permitted to attend the prescribed off-the-job 
training and is provided with appropriate 
on-the-job training. 

(d) The employer shall provide an appropriate 
level of supervision in accordance with the 
approved training plan. 

(4) Employment Conditions 
(a) Jobskills trainees shall be engaged in addi- 

tion to existing staff levels. Positions nor- 
mally held by permanent employees shall not 
be filled by Jobskills trainees. 

(b) Jobskills trainees shall be engaged for a 
period of up to 26 weeks as full-time 
employees. 

(c) Jobskills trainees are permitted to be absent 
from work without loss of continuity of 
employment to attend the off-the-job training 
in accordance with the training plan. How- 
ever, except for absences provided for under 
this award failure to attend for work or 
training without an acceptable cause will 
result in loss of pay for the period of absence. 

(d) Overtime and shiftwork shall not be worked 
by Jobskills trainees except to enable the 
requirements of the training plan to be 
effected. When overtime and shiftwork are 
worked the relevant penalties and allowances 
of the applicable award, based on the trainee 
wage, will apply. Jobskills trainee shall not 
work overtime or shiftwork on their own. 

(e) The Union shall be afforded reasonable 
access to Jobskills trainees in accordance 
with Clause 6.—Right of Entry of this 
Award. 

(5) Wages 
The weekly wages payable to Jobskills trainees 

shall be $280.00. It is the rate for all purposes of 
the award and takes account of the range and 
extent of training provided. 

(6) No Precedent 
The provisions of this clause represent a 

compromise on the part of all parties and will not 
be used as a precedent in proceedings before 
industrial tribunals. 

(7) Reservation 
The parties to this award reserve the right to 

seek a variation or revocation of this clause if 
circumstances develop in the operation of the 
Jobskills program which adversely affect their 
interests to the extent that the variation or 
revocation is warranted. 

INDEPENDENT SCHOOLS' TEACHERS' AWARD 
1976 

No. R 27 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' Association of 
Western Australia, Industrial Union of Workers 

and 
Aquinas College and Others. 

No. 1338 A of 1992. 

Independent Schools' Teachers' Award 1976 
No. R 27 of 1976. 

COMMISSIONER S.A. KENNEDY. 
17 August 1993. 

Order. 
HAVING heard Mr I. Sands on behalf of The Independent 
Schools Salaried Officers' Association of Western Austra- 
lia, Industrial Union of Workers, Mr R. Gifford on behalf 
of the Association of Independent Schools of Western 
Australia, Union of Employers (Inc.), Mrs P. Scott on behalf 
of respondents for whom warrants have been filed and Mr 
L. McGuinniss on behalf of the Roman Catholic Archbishop 
of Perth (Inc.); now therefore I the undersigned pursuant to 
the powers conferred by the Industrial Relations Act 1979, 
and by consent, do hereby order— 

That the Independent Schools' Teachers' Award 
1976 as amended be further amended in accordance 
with the following schedule with effect from the 13th 
day of August 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. A. Appendix 1, Item 3. Progression to a Higher 

Classification: Renumber subclauses (5) to (10) inclusive as 
(6) to (11) respectively and after subclause (4) of this Item 
insert a new subclause (5) as follows: 

(5) (a) At least one week prior to the interview, the 
Principal shall provide to the teacher a 
summary of all information received in 
relation to the teacher's application. 

(b) Any information which may be detrimental 
to the teacher's appointment as Senior 
Teacher must be clearly indicated in the 
summary. 

(c) Should there be any matters raised pursuant 
to paragraph (b) hereof, the teacher shall be 
allowed die opportunity to prepare and 
present a response either direct to the 
Principal or at the interview. 

B. In paragraph (c) of the renumbered subclause (8), 
delete "(9)" and insert "(10)" in lieu. 

C. In paragraph (b) of the renumbered subclause (11) 
delete "(7)" and "(9)" and insert "(8)" and "(10)" in lieu 
respectively. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LTD) AWARD 1987 

No. A 20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Ply Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. 927 of 1993. 

COMMISSIONER G.L. FIELDING. 
12 August 1993. 

Reasons for Decision (extempore). 
THE COMMISSIONER: Perhaps I should say that this is 
an application to amend the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1987. This 
application builds on and, indeed, continues the significant 
productivity and efficiency gains which have been intro- 
duced into the Applicant's operations over recent years, 
albeit without any fanfare. 

By and large those changes have resulted from successful 
negotiations between the Applicant and the union parties to 
the Award. Amongst other things, they have resulted in the 
removal of demarcation disputes which have bedevilled this 
industry in the past; in the introduction of multi-skilling, the 
integration of workforce skills into logical career paths for 
the employees concerned, the introduction of broadbanding 
and the introduction of more rational shift arrangements. 

As I have said, the process, at least so far as the Applicant 
and the unions involved in these proceedings are concerned, 
is not new but one which has been in force for at least three 
years. The change envisaged on this occasion provides 
simply for added flexibility in the mines transport services 
section of the Applicant's operations. In short, the Appli- 
cant, with the consent of the relevant unions, seeks to amend 
the award to enable crane operations to be carried out by 
employees other than on the basis of barriers defined by 
membership of one union or another. Instead, the work is 
to be done as a function of a single integrated work group 
designed to perform a number of mine transport functions 
ranging from the driving of light trucks to the operation of 
heavy plant and now the operation of cranes, irrespective of 
which union members of the group belong to. 

Secondly, the application seeks to amend the Award to 
enable the Applicant to utilise the workforce to operate 
heavy plant across each of its mine sites without having 
regard to particular defined work areas as has been the 
restrictive practice in the past. 

The result of the changes is that the workforce will have 
available to it extra selected skills in the form of advanced 
heavy plant and crane operation skills which will result, as 
the Applicant acknowledges, in increased work value for its 
employees. As a result, the Applicant, with the consent of 
the unions, seeks to insert into the Award an additional 
classification level for those engaged in the mine transport 
services. 

The new level is based on the classification structure 
which already exists in the Award for others. In the 
circumstances it would be sheer folly to suggest that the 
claim did not satisfy the prescription in the State Wage 
Fixing Principles. It is clear on the material, and I know that 
to be a fact from my own scant knowledge of the industry, 
that there is a significant nett addition to the work 
requirements to warrant the new classification. Furthermore, 
the wages proposed for the new classification are in line with 
those which axe already in the Award. 

The unions affected by the change have appeared before 
the Commission and freely acknowledged their consent to 
it, which is to their credit. In all the circumstances, I indicate 
that I am prepared to make the amendments to the Award 
in the terms sought. By consent, the amendments are to 
operate with effect from the first pay period commencing on 
or after today's date. 

73 W.A.I.G. 

Appearances: Mr A.N. Cameron on behalf of the 
Applicant. 

Mr S. Booth on behalf of The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers. 
Ms M. Tome on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 927 of 1993. 

Iron Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1987. 

No. A 20 of 1987. 
COMMISSIONER G.L. FIELDING. 

12 August 1993. 
Order. 

HAVING heard Mr A.N. Cameron on behalf of the 
Applicant; Mr S. Booth on behalf of The Australian 
Workers' Union, Western Australian Branch, Industrial 
Union of Workers and Ms M. Tome on behalf of The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the date 
hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Division 1—Part 1. 
Clause 8.—Definitions: Delete paragraph (8)(b) of this 

clause and insert the following in lieu thereof— 
(b) Transport Services Mines 

• "Transport Services Mines Employee— 
Level 5": 

Means an employee classified as such who 
performs any work within the competence of 
that employee and who is undergoing train- 
ing to acquire one Selected Offered Skill in 
Mines Transport Services. 

• "Transport Services Mines Employee— 
Level 4": 

Means an employee classified as such who 
performs any work within the competence of 
that employee and who has been passed out 
as having successfully acquired one Selected 
Offered Skill in Mines Transport Services 
and who undertakes training in a second 
Selected Offered Skill. 

• "Transport Services Mines Employee— 
Level 3": 

Means an employee classified as such who 
performs any work within the competence of 
that employee and who has been passed out 
as having successfully acquired three Se- 



lected Offered Skills in Mines Transport 
Services and who undergoes training to 
acquire a fourth Selected Offered Skill. 

• "Transport Services Mines Employee— 
Level 2": 

Means an employee classified as such who 
performs any work within the competence of 
that employee and who has been passed out 
as having successfully acquired five Selected 
Offered Skills in Mines Transport Services. 

• "Transport Services Mines Employee— 
Level 1": 

Means an employee classified as such who 
performs any work within the competence of 
that employee and who has been passed out 
as having successfully acquired six Selected 
Offered Skills in Mines Transport Services. 
The last Selected Offered Skill may be 
nominated by the Company in accordance 
with Clause 35, Part G(5). 

NOTE: The Selected Offered Skills are listed in Clause 
35.—^Production Employees Skills Acquisition and Career 
Path Programme. 

2. Clause 32.—Wages: Delete paragraph (3)(g) of this 
clause and insert the following in lieu thereof— 

(g) Ancillary Services Employees: 
(i) Warehouse 

Transport Services Port 
Horticultural Services Mines, and 
Towns, Plant and Area Services—Dampier 
Level 4 405.90 
Level 3 454.40 
Level 2 466.50 
Level 1 497.20 

(ii) Transport Services Mines 
Level 5 405.90 
Level 4 454.40 
Level 3 466.50 
Level 2 497.20 
Level 1 522.10 

(iii) Services 
Level 9 
Level 8 
Level 7 
Level 6 
Level 5 
Level 4 
Level 3 
Level 2 
Level 1 

405.90 
413.60 
420.20 
432.30 
443.30 
454.40 
466.50 
477.50 
497.20 

3. Clause 35.—Production Employees Skills Acquisition 
and Career Path Programme— 

(A) Delete subclauses (1) and (2) of Part A of this 
clause and insert the following in lieu thereof— 

PART A 
(1) Purpose: 

This programme is to provide 
Hamersley Iron production em- 
ployees with skill related career 
paths through ongoing training, 
thereby creating die ability for 
employees to progress to the high- 
est classification level within the 
MRU. The programme will also 
establish a trained, flexible, multi- 
skilled workforce with consequent 
increased job satisfaction through 
the expansion of work skills and 
subsequent utilisation of those ex- 
panded skills. In return the Com- 
pany is to gain the benefits of 
increased productivity and effi- 
ciency required for the continued 

successful operation of Hamersley 
Iron. 

(2) Progression of Employees: 
(a) An employee, on initial em- 

ployment within an MRU, 
will be offered employment in 
the Skills Acquisition and 
Career Path Programme 
which will take into consider- 
ation the Company's opera- 
tional needs and progression 
opportunities of current em- 
ployees. The employee will, 
upon commencement, be 
classified as a Level 5 em- 
ployee in MRUs with a five 
level career structure, and as 
a Level 4 employee in MRUs 
with a four level career struc- 
ture. 

(b) Each employee will undergo 
a period of induction at level 
5 or Level 4 (depending upon 
the number of levels in the 
career structure in the MRU) 
in which the employee is 
required to obtain the neces- 
sary standard of competency 
to work within the MRU. The 
employee is then trained and 
passed out in the primary skill 
of the selected offered skill 
undertaken for career path 
progression. 

The employee will then be 
classified and paid as a Level 
4 employee or a Level 3 
employee (depending upon 
the number of levels in the 
career structure in the MRU) 
whilst obtaining the full com- 
petency level of the skills 
identified in that skill module. 

(c) During the period of employ- 
ment as a Level 4 employee 
where there is a five level 
career path structure or as a 
Level 3 employee where there 
is a four level career path 
structure, the employee will 
be interviewed and assessed 
as to— 

(i) a suitable programme of 
skills acquisition to ena- 
ble classification pro- 
gression to a higher level 
and to discuss any 
changes which may have 
occurred with the Com- 
pany's operations needs; 

(ii) what training is required 
to meet the appropriate 
qualification for reclassi- 
fication progression to a 
higher level; and 

(iii) the ability of the em- 
ployee pursuing classifi- 
cation progression in an- 
other stream of operation 
other than the initial 
stream in which employ- 
ment was first offered 
and what skill modules 
would be required to 
achieve that progression. 

(d) An employee who newly 
commences a period of train- 
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ing for reclassification to 
Level 3 or higher in a five 
level career path structure or 
Level 2 or higher in a four 
level career path structure will 
continue to be paid at their 
existing rate until passed out 
as competent in the primary 
skill identified in that new 
skill module. 

(e) An employee who subse- 
quently fails to achieve com- 
petency in the range of tasks 
within a skill module will 
retain the existing pay rate if 
required to exercise the pri- 
mary skill of that module by 
the Company. 

(f) Selected skills acquired by an 
employee for progression will 
not refer to those skill mod- 
ules already held by the em- 
ployee. 

(g) This programme has been de- 
signed to enable an employee 
with minimal prior experi- 
ence to progress to Level 1 
within a period of four years 
from commencement of em- 
ployment in a five level career 
path structure and within 
three years from commence- 
ment in employment in a four 
level career path structure, 
subject only to the em- 
ployee's preference and abil- 
ity. 

The Company will provide 
training opportunities during 
this period to allow employ- 
ees to achieve this objective. 

(B) Delete Part G of this clause and insert the 
following in lieu thereof— 

PART G 
Transport Services—Mines 

(1) Progression through the Transport 
Services—Mines Skills Acquisi- 
tion and Career Path Programme 
shall be in accordance with the 
provisions of Part A of this clause. 
Progression to Level 1 shall occur 
on acquisition of an additional 
Selected Offered Skill nominated 
by the Company. Progression shall 
be as illustrated in the chart in 
subclause 2 hereof. 

(2) Transport Services—Mines 
Skills Acquisition and Career Path 

Programme 
Level 1 6 SOS 
Level 2 
Level 3 
Level 4 
Level 5 

6 SOS 
5 SOS 
4 SOS 
2 SOS 

INDUCTION 
SOS = Selected Offered Skills 

(3) The Selected Offered Skills (SOS) 
in Transport Services—Mines are: 

Transport 
Light Trucks 
Light Plant 
Articulated Vehicles 
Heavy Plant 
Advanced Heavy Plant 
Crane Operation 

(4) The acquisition of skill modules 
shall be in accordance with the 
following requirements— 

(a) Transport 
Competent and passed out 

to operate all buses and cou- 
rier vehicles and associated 
functions as per task sheet. 

(b) Light Trucks 
Competent and passed out 

to operate all light vehicles 
and associated functions as 
per task sheet. 

(c) Light Plant 
Competent and passed out 

to operate all light plant and 
associated functions as per 
task sheet. 

(d) Articulated Vehicles 
Competent and passed out 

to operate all articulated vehi- 
cles and associated functions 
as per task sheet. 

(e) Heavy Plant 
Competent and passed out 

to operate one of the follow- 
ing classes of equipment— 

• track dozers 
• rubber tyre dozers 
• mine loaders 
• haul trucks 
• graders 

and associated functions as 
per task sheet. 

(f) Advanced Heavy Plant 
Competent and passed out 

to operate three or more of the 
following classes of equip- 
ment— 

• track dozers 
• rubber tyre dozers 
• mine loaders 
• haul trucks 
• graders 

and associated functions as 
per task sheet. 

(g) Crane Operation 
Competent and passed out 

to operate mobile cranes and 
associated functions as per 
task sheet. 

(5) The Selected Offered Skill under- 
taken by an employee for reclassi- 
fication to Level 1 may be nomi- 
nated by the Company so as to 
ensure that the skills profile of the 
workforce matches the Company's 
operational requirements. How- 
ever, the Company will endeavour 
to meet an employee's training 
preference where possible. This 
will not be an impediment to 
employees gaining further skills 
where they desire to do so. 
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MATERIALS TESTING EMPLOYEES' AWARD 1984 
No. A 5 of 1982 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Metlab Mapel (W.A.) Pty Ltd and Others 
No. 201 of 1993. 

Materials Tbsting Employees' Award, 1984 
No. A 5 of 1982 

SENIOR COMMISSIONER G.G. HALLIWELL. 
8 September 1993. 

Order. 
HAVING heard Mr G.C. Sturman on behalf of the Applicant 
and Ms L.G. French on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Materials Tbsting Employees' Award, 1984 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of September, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 9.—Wages: Delete subclause (2) of this clause 

and insert the following in lieu thereof: 
(2) Adult Employees 

Classification Years of Continuous Rate of 
Service within Industry Wage 

$ 
(a) Technical Assistant First 378.50 

Second 391.30 
Third 402.90 
Fourth 415.80 
Fifth 427.50 

An adult "Trainee Tbchnical Assistant" shall, 
during the first six months of his/her employment, 
be paid at the rate of 88 percent of the first year 
rate provided herein for a "Tbchnical Assistant". 
Classification Years of Continuous Rate of 

Service within Industry Wage 
$ 

(b) Technician First 436.30 
Second 452.00 
Third 467.00 

(c) Technical Officer First 480.00 
Second 499.90 
Third 522.90 

2. Clause 14.—Hours of Work: Delete subclause (2) of 
this clause and insert the following in lieu thereof: 

(2) Tfea breaks shall be taken in one of the following 
manners: 
(a) Subject to paragraph (b) hereof a break, not 

exceeding ten minutes duration, shall be 
allowed to each employee during the first 
period of work on any day. Such break shall 
be at a time, and in a manner, to suit the 
convenience of the employer. 
OR 

(b) In establishments where refreshment facili- 
ties are provided by the employer for use by 
employees throughout the day, the employee 
may use such facilities at any time and such 
an arrangement shall be in lieu of that 
provided for in paragraph (a) hereof; pro- 
vided that this provision shall not be deemed 
to dispose of the right of a break of up to ten 
minutes. 

3. Clause 17.—Overtime: 
A. Delete the words "three dollars and sixty five 

cents" as it appears in subclause (6)(a) of this 
clause and insert in lieu the words "six dollars and 
thirty cents". 

B. Delete the words "two dollars and fifty five 
cents" as it appears in subclause (6)(b) of this 
clause and insert in lieu the words "four dollars 
and thirty cents". 

4. Clause 20.—Holidays: Delete subclause (5) of this 
clause and insert the following in lieu thereof: 

(5) The provisions of this clause shall not apply where 
an employee has not worked as required by his/her 
employer the working day immediately before or 
the working day immediately after such a holiday 
or is absent without the permission of his/her 
employer or is absent without reasonable cause. 

Absence arising by termination of employment 
by the employee shall not be reasonable cause. 

NURSES' (PRIVATE HOSPITALS) AWARD 
No. 1 of 1966 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Nursing Federation, 
Industrial Union of Workers, Perth 

and 
Alfred Carson Hospital and Others 

No. 231 of 1993. 
Nurses' (Private Hospitals) Award 

No. 1 of 1966. 
COMMISSIONER J.F. GREGOR. 

31 August 1993. 
Order. 

WHEREAS on the 17th day of August 1993 the Commis- 
sion heard submissions from Ms J. Quinlivan on behalf of 
The Australian Nursing Federation, Industrial Union of 
Workers, Perth; Ms M. Armstrong who appeared on 
warrants for certain persons of members of the Chamber of 
Commerce and Industry of Western Australia and Mr K. 
Glew who appeared for Esperance, McDougall Park and 
Rockingham Nursing Homes; and 

Whereas having heard from the parties the Commission 
advised that it intends to vary the award with effect on and 
from the 17th day of August 1993 in the terms of a schedule 
which appears in the Commission's records as Exhibit Ql; 
and 

Whereas the Commission will allow the variation for the 
reasons which are set out in pages 15 and 16 of the transcript 
proceedings; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders:— 

That the Nurses' (Private Hospitals) Award, as 
amended, shall be further varied in the terms of the 
attached Schedule and that such variation shall have 
effect on and from the 17th day of August 1993. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the title 

"Appendix—Rostering Provisions" insert the following: 
Schedule A 



2. Clause 8.—Hours: 
A. Immediately after paragraph (b) of subclause (1) of this 

clause insert the following new paragraph: 
(c) Provided that there shall be no fixed hours of duty 

for any registered nurse level 4 or 5 referred to in 
Schedule A. 

B. Immediately after subclause (9) of this clause insert the 
following new subclause: 

(10) The provisions of subclauses (2), (3), (7) and (8) 
shall not apply to a registered nurse level 4 or 5 
referred to in Schedule A. 

3. Clause 9.—Overtime: Immediately after subclause (7) 
of this clause insert the following new subclause: 

(8) The provisions of subclauses (2), (3), (7) and (8) 
shall not apply to a registered nurse level 4 or 5 
referred to in Schedule A. 

4. Clause 10.—Annual Leave: Immediately after para- 
graph (d) of subclause (1) of this clause insert die following 
new paragraph: 

(e) Provided that a registered nurse level 4 or 5 
referred to in Schedule A shall only be entitled to 
four consecutive weeks annual leave by the 
employer after each period of twelve months 
continuous service with such employer. 

5. Clause 10A.—Public Holidays: Delete subclause (1) of 
this clause and insert in lieu thereof the following: 

(1) An employee, other than a registered nurse level 
4 or 5 referred to in Schedule A, who works on 
any public holiday named herein shall be paid a 
loading of 50 per cent of the ordinary wage for the 
time worked in ordinary hours of that day. 

6. Clause 15.—Time and Wages Book: Delete subclause 
(1) of this clause and insert in lieu thereof the following: 

(1) A time book shall be open for inspection at all 
reasonable times by an accredited representative 
of the Federation. Each employee, other than a 
registered nurse level 4 or 5 referred to in 
Schedule A, must record in such book the exact 
time on which he/she starts and finishes duty on 
each day and also time booked off for meals. 

7. Clause 21.—On Call: Immediately after subclause (3) 
of this clause insert the following new subclause: 

(4) The provisions of this clause shall not apply to any 
registered nurse level 4 or 5 referred to in 
Schedule A. 

8. Clause 31.—Shift Work: Immediately after subclause 
(3) of this clause insert the following new subclause: 

(4) The provisions of this clause shall not apply to any 
registered nurse level 4 or 5 referred to in 
Schedule A. 

9. Appendix—Rostering Provisions: After this Appendix 
insert die following new Schedule as follows: 

Schedule. A 
Notwithstanding the provisions of Clause 29.—Wages of 

this award the following annual salaries shall apply in lieu 
thereof to the positions described herein: 
Directors of Nursing—Level 5 
Grade 1—$46,125 

SECURITY OFFICERS AND CLEANERS (WEST 
AUSTRALIAN NEWSPAPERS) AWARD, 1992 

No. A 11 of 1991. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
West Australian Newspapers Limited. 

No. 323 of 1993. 
Security Officers and Cleaners (West Australian 

Newspapers) Award, 1992 
No. 11 of 1991. 

COMMISSIONER J.A. NEGUS. 
13 August 1993. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Ms J. Hadida and with her Mr D. Kleemann for the 
Respondent, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Security Officers and Cleaners (West 
Australian Newspapers) Award, 1992 be varied in 
accordance with die following Schedule and that such 
variation shall have effect on and from the 27th day of 
July 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following the words and 

number "33.—Enterprise Agreements" insert the following: 
34. Redundancy 

2. Clause 33.—Enterprise Agreements: Immediately 
following this clause insert the following new clause: 

34.—Redundancy. 
(1) Discussions Before Termination 

(a) Where the employer has made a definite 
decision that the employer no longer wishes 
the job the employee has been doing done by 
anyone and this is not due to the ordinary and 
customary turnover of labour and that deci- 
sion may lead to termination of employment, 
the employer shall hold discussions with the 
employees directly affected and with their 
union or unions. 

(b) The discussion shall take place as soon as is 
practicable after the employer has made a 
definite decision which will invoke the provi- 
sions of paragraph (a) of this subclause and 
shall cover among other things, any reasons for 
the proposed terminations, measures to avoid or 
minimise any adverse effect of any terminations 
of the employees concerned. 

(2) Redundancy Payments 
(a) For those employees deemed redundant, the 

following redundancy payments shall apply: 
4 weeks' pay per year of service for 

each completed year of the first 10 years 
of service. 

Esperance Community Nursing Home 
Grade 2—$49,200 
Dean Lodge 
McDougall Park Nursing Home 
Rockingham Nursing Home 

3 weeks' pay per year of service for 
each completed year of service thereafter. 

(b) Where an employee has completed six 
months or more in any year, he/she shall be 
credited with a full year's service. 

(c) In the application of the redundancy payment 
to those employees, the "week's pay" 
referred to above shall be the prescribed 
award rate for the classification of the 



employee, plus night/intermediate shift load- 
ings where such shifts are regularly worked 
and personal margins, but shall exclude any 
weekend penalties or loadings. 

For the purpose of this subclause, the shift 
loading shall be calculated in the proportion that 
the number of shifts actually worked in the 
preceding 12 months bear to 52 weeks. 

(3) An employee shall not be entitled under this 
Award to a payment greater than the employee 
would have received in wage payments had the 
employee remained in employment with the 
Company until the employee's 65th birthday. 

(4) The Company shall inform the union of impend- 
ing redundancies as early as practicable, the 
number of employees to be made redundant, the 
intended date of termination and the circum- 
stances relating to the decision. 

(5) Employees will be advised by written advice of 
the termination of their services. 

(6) Employees will terminate one week after receiv- 
ing notices as prescribed in subclause (5) hereof. 

TRANSPORT WORKERS' (EASTERN GOLDFIELDS 
TRANSPORT BOARD) AWARD 1976 

No. 23 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Eastern Goldfields Transport Board 
and 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

No. 498 of 1993. 
Transport Workers' (Eastern Goldfields Transport Board) 

Award 1976 
No. 23 of 1976. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
26 August 1993. 

Order. 
HAVING heard Ms A. Kennedy on behalf of the Applicant 
and Mr A. Waddell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That the Transport Workers' (Eastern Goldfields 
Transport Board) Award 1976 be varied in accordance 
with die following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 13th day of August, 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles 

2. Arrangement 
2A. State Wage Principles—September 1989 

3. Area and Scope 
4. Term 
5. Hours 
6. Spread of Hours 

6A. Implementation of 38 Hour Week 
6B. Procedures for In-Plant Discussions 
6C. Hours Transition Provision 

7. Meals 
8. Duty Roster 
9. Days Off 

10. Signing On and Off 
11. Reports 

12. Recall 
13. Private Hire 
14. Sick Leave 
15. Payment of Wages 
16. Annual Leave 
17. Public Holidays 
18. Long Service Leave 
19. Uniforms and Protective Clothing or Equipment 
20. Contract of Service 
21. Change Money 
22. Drivers & Bus Licence 
23. Free Transport 
24. Amenities 
25. Shop Steward 
26. Disputes 
27. Definitions 
28. Time & Wages Record 
29. Board of Reference 
30. Bereavement Leave 
31. District Allowance 
32. Posting of Award & Union Notices 
33. Structural Efficiency 
34. Wages 
35. Dispute Setdement Procedures 
36. Training Leave 
37. Consultative Committee 

2. Clause 31—^Location Allowance: Delete this clause 
and insert in lieu thereof the following: 

31.—^District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 
"Dependant" in relation to an employee 

means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; who 
does not receive a district or location 
allowance of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; who 
receives a district or location allowance of 
any kind less than that applicable to an 
employee without dependants under any 
award, agreement or other provision regulat- 
ing the employment of the partial dependant. 

"Spouse" means an employee's spouse 
including de facto spouse. 

"De facto Spouse" means a person of the 
opposite sex to the employee who lives with 
the employee as the husband or wife of the 
employee on a bona fide domestic basis, 
although not legally married to that person. 

(2) For the purpose of this clause, the boundaries of 
the various districts shall be as described hereun- 
der and as delineated on the plan at subclause (16) 
of this clause. 

District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north 
of Tallering Peak; thence due south to 
Tillering Peak; thence southeast to Mt 
Gibson and Burracoppin; thence to a point 
southeast at the junction of latitude 32 and 
longitude 119; thence south along longitude 
119 to coast. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along 
the coast to longitude 123; then north along 
longitude 123 to a point on latitude 30; 
thence west along latitude 30 to the boundary 
of No. 1 District. 
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3. The area within a line commencing on coast 
at latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; 
thence north to the intersection of latitude 26; 
thence west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Camot Bay to the Northern Tbrritory border. 

6. That area of the State north of a line running 
east from Camot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause 
(6) of this clause, for the district in which the 
employee's headquarters is located. Provided that 
where the employee's headquarters is situated in a 
town or place specified in Column HI of subclause 
(6), the employee shall be paid a district allowance 
at the rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause 
(3) of this clause for the district, town or place in 
which the employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) of 
this clause plus an allowance equivalent to the 
difference between the rate of district or location 
allowance the partial dependant receives and the rate 
of district or location allowance the partial depen- 
dant would receive if he or she was employed in a 
full-time capacity under the award, agreement or 
other provision regulating the employment of the 
partial dependant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause 
shall be as follows: 

Column 1 Column II Column in Column IV 

District Standard Rate Exceptions to Rate 
Standard Rate 

$ Per Week Town or Place $ Per Week 
6 50.40 Nil Nil 
5 41.20 Fitzroy Crossing 55.40 

Halls Creek 
Timer River Camp 
Nullagine 
Liveringa (Camballin) 51.60 
Marble Bar 
Wittenoom 
Knrratha 48.60 
Port Hedland 45.10 

4 20.70 Warburton Mission 55.90 
Carnarvon 19.50 

3 13.10 Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 9.30 Kalgoorlie 3.10 
Boulder 
Ravcnsthorpe 12.40 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

Note: In accordance with subclause (4) of this clause 
employees with dependants shall be entitled to 
double the rate of district allowance shown. 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 lanuary 1991. 

(7) Where an employee is on approved annual 
recreation leave, the employee shall for the period 
of such leave, be paid the district allowance to 
which the employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than annual 
recreational leave), the employee shall only be 
paid district allowance for the period of such leave 
if the employee, dependants or partial dependants 
remain in the district in which the employee's 
headquarters is situated. 

(9) When an employee leaves his or her district on 
duty, payment of any district allowance to which 
the employee would ordinarily be entitled shall 
cease after the expiration of two weeks unless the 
employee's dependant/s or partial dependant/s 
remain in the district or as otherwise approved by 
the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to reim- 
bursement of any travelling transfer or relieving 
expenses or camping allowance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is 
prescribed in subclause (6) of this clause, is 
required to travel or temporarily reside for any 
period in excess of one month in any district or 
districts in respect of which allowance is so 
payable, the employee shall be paid for the whole 
of such period a district allowance at the appropri- 
ate rate pursuant to subclauses (3), (4) or (5) of this 
clause, for the district in which the employee 
spends the greater period of time. 

(12) When an employee is provided with free board 
and lodging by the employer or a Public Authority 
the allowance shall be reduced to two-thirds of the 
allowance the employee would ordinarily be 
entitled to under this clause. 

(13) An employee who is employed on a part-time 
basis shall be entitled to district allowance on a 
pro-rata basis. The allowance shall be determined 
by calculating the hours worked by the employee 
as a proportion of the full-time hours prescribed 
by the award under which the employee is 
employed. That proportion of the appropriate 
district allowance shall be payable to the em- 
ployee. 

(14) An employee who immediately prior to the 1st day 
of July, 1988 was in receipt of district allowance 
at a rate which was greater than the amount to 
which the employee is entitled under this clause 
shall have the difference reduced in accordance 
with the following: 

(i) As from the first pay period commencing on 
or after July 1, 1988 the difference shall be 
reduced by thirty-three and one third (33 
1/3%) per cent; and 

(ii) As from the first pay period commencing on 
or after January 1, 1989 the difference 
remaining between the amount being paid 
pursuant to (i) above and that to which the 
employee is otherwise entitled under this 
clause shall be reduced by fifty (50%) per 
cent; and 

(iii) As from the first pay period commencing on 
or after July 1, 1989 payment shall be in 
accordance with the employee's entitlement 
under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending 
on December 31 in accordance with the official 
"Consumer Price Index" for Perth as published 
by the Australian Bureau of Statistics. 

The adjustment of rates shall be effective from 
the beginning of the first pay period to commence 
on or after the first day of January each year. 

(16) District Allowance Boundaries Map immediately 
after the Location Allowance clause. 
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SUPERANNUATION/WAGE 

FIXING PRINCIPLES 1987— 
Orders— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Woolworths (WA) Ltd and Others. 
No. 286 of 1993. 

SDA Major Retailers and Wholesalers 
Superannuation Order. 

COMMISSIONER A.R. BEECH. 
1 September 1993. 

Order. 
HAVING heard Mr J. Bullock on behalf of the Applicant, 
Ms C. Brown and Mr B. Morrison on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the SDA Major Retailers and Wholesalers 
Superannuation Order be varied in Clause 2.—Parties 
by deleting the words "Woolworths (WA) Ltd;" and 
that such variation shall have effect from the first pay 
period commencing on or after today's date. 

Whereas on the 10th August 1992, the Commission was 
asked to have to matter continued; and 

Whereas on the 22nd October 1992, the matter was listed 
for hearing, at which time the Commission advised the 
parties that the future of the application was in question, but 
the file would remain open in accordance with the parties 
request; 

Whereas on the 27th May 1993, the matter was listed for 
mention, at which time in response to an application from 
the parties for adjournment sine die, the Commission 
granted an adjournment for 6 weeks from the date of the 
hearing and advised them that if a notice of hearing had not 
been filed by the applicant Union by that time, then the 
application will be dismissed for want of prosecution; and 

Whereas at the completion of 6 weeks, from the 27th May 
1993 and by 17th August 1993, no such notice of hearing 
had been received by the Commission; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979 doth hereby 
order— 

That the application be and is hereby dismissed for 
want of prosecution. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

(Sgd.) A.R. BEECH, THE BREWING INDUSTRY AND MALTING 
[L.S.] Commissioner. INDUSTRY AWARD 

No. A33 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

AWARDS/AGREEMENTS— 
Application for variation of— 

No variation resulting— 

AGED AND DISABLED PERSONS HOSTELS 
AWARD 1987 

No. A6 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Miscellaneous Workers Union of Australia, W.A. 
Branch 

Anglican Homes for the Aged. 
No. 915 of 1991. 

COMMISSIONER J.F. GREGOR. 

23 August 1993. 

WHEREAS on the 20th June 1991, the Federated Miscella- 
neous Workers' Union of Australia, W.A. Branch made 
application for an amendment to the Aged and Disabled 
Persons Hostels Award, No. 6 of 1987; and 

Whereas on the 4th March 1992, the Commission 
requested advice from the Union as to its intentions with the 
application; and 

Whereas on the 5th May 1992, the Commission was 
advised that the Union intended to progress the matter; and 

Industrial Relations Act 1979. 

The Breweries and Bottleyards Employees' Industrial Union 
of Workers of Western Australia 

Swan Brewery Company Limited and Others. 

No. 434 of 1990. 

COMMISSIONER S.A. KENNEDY. 

27 August 1993. 
Order. 

WHEREAS this matter is an application to amend the 
Brewing Industry and Malting Industry Award 1982 (No. 
A33 of 1982); and 

Whereas this matter has been the subject of conciliation 
conferences; and 

Whereas the abovenamed award has been superseded by 
the issue of new awards in matters A5 and A6 of 1993, on 
20 August 1993; 

Now therefore, I the undersigned, pursuant to the powers 
conferred under the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is discontinued. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



BRICK MANUFACTURING AWARD 
No. R 19 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Brick, Tile and Pottery Industrial Union of 
Australia (Union of Workers) Western Australian Branch 

and 
Midland Brick and Others. 

No. 752 of 1993. 

Brick Manufacturing Award 
No. R 19 of 1979. 

COMMISSIONER A.R. BEECH. 
10 August 1993. 

Order. 
WHEREAS an application was lodged in the Commission; 

And whereas the Commission was advised that the 
applicant no longer wished to proceed; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Civil & Civic Pty Ltd and Others. 
No. 1787 of 1990. 

Engine Drivers (Building and Steel Construction) Award 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
18 August 1993. 

Order. 
WHEREAS an application was lodged with the Commis- 
sion; 

And whereas the applicant subsequently advised that it 
did not wish to proceed; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

EARTH MOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Archibald and Thorpe and Others. 

No. 1786 of 1990. 

Earth Moving and Construction Award 
No. 10 of 1963. 

COMMISSIONER A.R. BEECH. 

18 August 1993. 
Order. 

WHEREAS an application was lodged with the Commis- 
sion; 

And whereas the applicant subsequently advised that it 
did not wish to proceed; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LTD) AWARD 1987 

No. A20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Others 

No. 203 of 1993. 
COMMISSIONER G.L. FIELDING. 

24 August 1993. 
Order. 

HAVING heard Mr A.N. Cameron on behalf of the 
Applicant; Mr D. McLane on behalf of The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 
Union of Australia—Western Australian Branch; and the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); and Mr M. Llewellyn 
on behalf of The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; the Metal 
and Engineering Workers' Union—Western Australia; the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 



No. 1 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Brick, Tile and Pottery Industrial Union of 
Australia (Union of Workers) Western Australian Branch 

Australian Fine China. 

No. 969 of 1993. 

Porcelain Workers' Award 1970 
No. 1 of 1970. 

COMMISSIONER A.R. BEECH. 

10 August 1993. 

WHEREAS an application was lodged in the Commission; 

And whereas the Commission was advised that the 
applicant no longer wished to proceed; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the application be discontinued. 

(Sgd.) A.R. BEECH, 
IL.S.l Commissioner. 

Industrial—Retirements from- 

BAKERS BUN HOT BREAD KITCHENS 
AGREEMENT 

No. AG 19 of 1976. 

CANCELLATION OF AWARDS/ 

AGREEMENTS/ 
^N| ID t™ N "f 

IRON ORE PRODUCTION AND PROCESSING 

No. 22 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

BHP Iron Ore Ltd 
and 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers and Others. 
No. 686 of 1993. 

Iron Ore Production and Processing 
(B.H.P. Minerals Limited) Award 

No. 22 of 1981. 
COMMISSIONER J.F. GREGOR. 

6 September 1993. 
Order. 

WHEREAS on the 21st of April 1993, BHP Iron Ore Ltd 
applied to the Commission for an Order to cancel the Iron 
Ore Production and Processing (B.H.P. Minerals Limited) 
Award No. 22 of 1981 on the grounds that the company no 
longer employs workers who are covered by the area and 
scope of the award; and 

Whereas the Union Respondents to the Iron Ore Produc- 
tion and Processing (B.H.P. Minerals Limited) Award No. 
22 of 1981 filed answers consenting to the application; and 

Whereas on the 20th of August 1993 the Commission 
conducted a hearing at which time it was told by Mr R. 
Woodward, who appeared for BHP Iron Ore Ltd, that it's 
employees under the award ceased operations on the 4th of 
January 1993; and 

Whereas the Union Respondents, represented by Mr R. 
Keegan and Mr S. Booth, concurred with the application; 

Now therefore the Commission, pursuant to the powers 
contained in Section 40(3)(c) of the Industrial Relations Act 
1979, hereby orders:— 

That the Iron Ore Production and Processing (B.H.P. 
Minerals Limited) Award No. 22 of 1981 be, and is 
hereby, cancelled. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Matter No. AG 19 of 1976. 

In the matter of the filing in the office of the Registrar of 
a:— 

Notice of Retirement from Industrial Agreement 

In accordance with Section 41(7) of the Industrial 
Relations Act 1979, The Federated Miscellaneous Workers 
Union of Australia, W.A. Branch will cease to be a party to 
the Bakers Bun Hot Bread Kitchens Agreement No. AG 19 
of 1976 on and from the 22nd day of September, 1993. 

Dated at Perth this 23rd day of August, 1993. 

J.G. CARRIGG, 
Registrar. 

NURSES (COMMUNITY AND OCCUPATIONAL 
HEALTH) AWARD 

No. A26 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Australian Nursing Federation, 

Industrial Union of Workers 
and 

Hon Minister for Health and Others. 
No. 899 of 1992. 

Nurses (Community & Occupational Health) Award, 
No. A26 of 1984. 
No. A26 of 1984. 

COMMISSIONER J.F. GREGOR. 
16 August 1993. 

Order. 
WHEREAS at a hearing on the 21st July 1993, the 
Australian Nursing Federation sought the cancellation of the 
Nurses (Community & Occupational Health) Award, No. 
A26 of 1984, subject to enrolled nurses who are currently 
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employed under its terms and conditions, being subse- 
quently covered by the terms and conditions of the Enrolled 
Nurses and Nursing Assistants (Government) Award, as was 
proposed in the Amended schedule filed on the 23rd May 
1993, in application No. 436 of 1993; and 

Whereas on the 21st July 1993, the Commission heard 
and approved of variations to the Enrolled Nurses and 
Nursing Assistants (Government) Award in application No. 
436 of 1993, to accommodate the wishes of the parties; 

Now therefore the Commission pursuant to the powers 
vested in it under the Industrial Relations Act 1979 doth 
hereby order— 

That the Nurses (Community and Occupational 
Health) Award No. A26 of 1984, be and is hereby 
cancelled. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

NOTICES— 

Award/Agreement matters- 

Application No. AG 52 of 1993. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED "BRIDGE 
HOUSE—SALVATION ARMY AGREEMENT". 

NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, WA Branch under the Industrial 
Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

3.—Scope. 

This Agreement shall apply to all employees 
employed in the classifications in Clause 4.—Wages 
at Bridge House, to the Salvation Army and to the 
Federated Miscellaneous Workers Union of Australia, 
WA Branch. 

4.—Wages. 

The classifications mentioned herein are:— 

(i) Qualified Cook 
(ii) Cook 

(iii) Supervisor 
(iv) Domestic 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

2 September 1993. 

INDUSTRIAL MAGISTRATE— 
Complaints before— 

THE INDUSTRIAL MAGISTRATES 
COURT OF WESTERN AUSTRALIA 

HELD AT PERTH 
No. 59 to 64 of 1993. 

Before: Bromfield S.M. 
Between: David Bowden, Warren John Cairns, Michael 
Kowald, Raymond John Olds, John Patrick Windie and 

Neville John Youlden 
Complainants 

and 
Western Mining Corporation. 

Defendant 
Mr D.M. Bruns instructed by Stater and Gordon appeared 

for the complainants. 
Mr R.J. Meadows and Ms A.D. Lucev instructed by Freehill 

Hollingdale and Page appeared for the defendant. 
Decision. 

The six complainants have each made complaints alleging 
that between the 28th day of August 1992 and the 2nd day 
of September 1992 that the defendant, being a party bound 
by Award No. 6 of 1971, has committed a breach thereof 
in that amounts of wages due and payable were not paid. 

Each of the complainants is employed by the defendant 
as a process operator at the Kwinana Nickel Refinery. 
The amounts claimed by each complainant and their date of 
engagement by the defendant being:— 
Complainant Amount Date of 

Engagement. 
David Bowden — $354.37 13.8.86 
Warren John Caims — $524.69 15.9.80 
Michael Kowald — $416.25 30.11.77 
Raymond John Olds — $317.67 30.6.83 
John Patrick Windle — $524.59 12.12.72 
Neville John Youlden — $483.75 16.1.85 

In September 1991 the defendant announced a decision 
to proceed with a capital expenditure of approximately 
$50 m to expand and upgrade the refinery. As part of this 
programme the defendant sought to obtain an improvement 
in productivity and flexibility, in part through increased skill 
levels, flexibility and modified work practices at the 
refinery. 

Discussions were held between staff at the refinery and 
award representatives which resulted in the formulation of 
a "Skills Acquisition Program" manual being produced 
(Exh "2"). This programme involved on shift skills training 
and a system to enable process operators to work in other 
areas of the refinery to develope a broader knowledge of the 
refinery operations and additional skills. 

Some of this latter area of training involved what was 
referred to in the course of the hearing as "cross training". 
That is the AWU union members being trained in the 
operation of the boilers, where a boiler attendents ticket is 
required, by C.M.E. W.U. union members. 

A significant change in the method of control of the 
various areas of the refinery was to occur as a result of the 
refinery upgrade. Instead of there being separate control 
rooms for each part of the refinery operated by award 
personnel it was now to be operated from one process 
control room operated by staff personnel. 

The unions involvement appear to have been disatisfied 
with this change and it was suggested that as a result of the 
defendant not being prepared to negotiate on this issue, 
meetings were held and two bans were resolved to be 
imposed. 

One involved a ban on union members carrying out 
supervisory work. The second was a ban upon cross training 
to which I referred to earlier. 

The defendant responded by requesting Mr Youlden to 
work in a supervisory position. He had done so previously. 
He refused. 
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He was then requested to report to work, to remain in the 
supervisors crib room and to stay there until he reconsidered 
his decision not to work as directed. His movement around 
the refinery was restricted unless under supervision. 

He was not given any duties to perform and was infonned 
that unless and until he worked as directed he would not be 
paid. 

Each of the other five defendants was then requested, one 
at a time, to participate in cross training. The evidence of 
Mr Andreazza shows that they were each selected on the 
basis that they could be released from their shift without the 
operations of the refinery being compromised. 

They all refused and like Mr Youlden before them, were 
then required to report to work, but were not given any work 
to perform. They were required to remain in the supervisors 
crib room until they reconsidered their refusal to work as 
directed. 

Mr Andreazza stated in his evidence that the C.M.E.U. 
people had refused to cross train AWU members in the 
boiler area however the refusal by the five defendants to 
comply with the defendants direction to cross train 
prevented the defendants being able to test the C.M.E.U. 
members resolve. 

Now the six complainants allege that the defendant 
breached the provisions of Clause 6 Subclause 8 (b) of the 
Nickel Refinery Award 1971 (Award No. 6 of 1971) by not 
paying to them wages whilst they refused to work as 
directed. Subclause 8 of clause 6 of the Award provides as 
follows:— 

"8 (a) The employer is entitled to deduct payment 
for any day upon which a worker cannot be 
usefully employed because of a strike by any 
of the unions party to this award, or by any 
other association or union. 

(b) The provisions of paragraph (a) of this 
subclause also apply where the worker 
cannot be usefully employed through any 
cause which the employer could not reasona- 
bly have prevented but only if, and to the 
extent that, the employer and the union or 
unions concerned so agree or, in the event of 
disagreement, the Board of Reference so 
determines. 

The defendant asserts that the doctrine "No work as 
directed no pay" applies to the six plaintiffs thus justifying 
the defendants failure to pay the wages claimed by them. 
This being on the basis that the award in question does not 
exclude the operation of the common law. I was referred to 
a member of authorities setting out the application of this 
doctrine. 

The Full Bench of the Western Australian Industrial 
Commission No. 961 of 1982 Hospital Salaried Officers 
Association of Western Australia (Union of Workers) and 
Board of Management Royal Perth W.A. Industrial Gazette 
26.1.1983 stated at page 12 in the reasons for decision: 

"The law also recognises that if an employee 
presents for work and indicates to his employer his 
willingness to perform some only of his duties he is not 
ready and willing to perform his obligations under the 
contract of employment: Australian National Airlines 
Commission v. W.C. Robinson (1977 V.R. 87 at 92)." 

Each of the plaintiffs had signed, when commencing their 
employment with the defendant a contract of employment. 
With the exception of Mr Windle, the form of each contract 
was the same. 

Those contracts contain the following clauses:— 

"6. I understand that the following actions at the 
Refinery are forbidden:— 

h) Refusal to follow lawful instructions of 
foremen or other supervisors. 

11. Employees must be prepared to act in higher 
capacities when required by Supervision. Ade- 
quate training will be given to the employee in 
such circumstances." 

The employment conditions for Mr Windle were intro- 
duced into evidence. They were dated 12.12.72 and were for 
Temporay General Hands. They made provision for perma- 
nent reclassification as Utilitymen or as Trades Assistants. 
Mr Windle gave evidence that he had worked for 21 years 
at the Kwinana Nickel Refinery and described himself as a 
Process Worker. 

Although there was no evidence given to show that Mr 
Windle, when reclassified had entered into a similar contract 
of service to the other defendants this does not, in my 
opinion, materially alter his position from that of the other 
defendants. 

All six were employed at the Kwinana Nickel Refinery 
as plant operators. They each refused to follow the directions 
of their employer and as a result they were not able to be 
usefully employed. This was of their own making and not 
something which the defendant could reasonably have 
prevented. 

It was argued on behalf of the plaintiff that the defendant, 
in giving the plaintiffs instructions as to what they were 
required to do after they either refused to act as a Supervisor 
(Mr Youlden) or carry out cross training (the remainder), 
was requiring them to carry out other duties. I do not accept 
this proposition. 

It was clear from the evidence of the instructions given 
to each of the defendants that they had been advised that 
their refusal to carry out the instructions given to them was 
not acceptable by the defendant and that they were advised 
that they would not be paid whilst they continued to refuse 
to comply with those directions. This was despite the fact 
that each of them was prepared to carry out their normal 
duties. 

The request made of each of the plaintiffs by the 
defendant cannot be described as an unreasonable request. 
In Mr Youlden's case the request was that he carry out the 
functions of supervisor. He had done so before. 

His contract of service specifically provided for him to 
act in a higher capacity. (See Clause 11) 

Each of the other plaintiffs was requested to undergo cross 
training. None of them volunteered for this training, 
however the nature of the instruction was not, given the 
nature of their employment, in my opinion unreasonable. 

The fact that the defendant had an ulterior motive in 
making the request of each of the plaintiffs does not alter 
the reasonableness of the request. Nor does the fact that two 
of the plaintiffs, Mr Olds and Mr Windle, had previously 
expressed an unwillingness to change their work for reasons 
quite unrelated to the imposition of work bans on cross 
training. The request made of these two plaintiffs, whilst 
perhaps insensitive in the circumstances, was not of such a 
nature to be classed as unreasonable. 

I find that in respect to each of the complaints that the 
plaintiffs have failed to move that the defendant, in 
withholding wages from each of them for the period between 
28th August 1992 and 2nd September 1992, has committed 
breaches of Award No. 6 of 1971. 

The six complaints are dismissed. 

a). 



m THE INDUSTRIAL COURT 
HELD AT PERTH, WESTERN AUSTRALIA. 

Complaint No. 174-176 of 1993. 
Date Heard: 11 August, 1993. 

Date Decision Delivered: 25 August, 1993. 
Before: P.M. HEANEY S.M. 

Between 
Australian Electrical, Electronics, Foundiy and Engineering 

Union 
Complainant 

and 
Chei Australia Pty Ltd 

Defendant 
Appearances: N. Hodgson appeared for Complainant. 
D. Jones appeared for Defendant. 

Reasons for Decision. 
IN this matter it is said that Chei Australia Pty Ltd being 
a party bound by Award No. R22 of 1978, on the 9th 
February, 1993, faUed to pay its employee Bevan McKay 
for the Australia Day Holiday observed on the 1st February, 
1993 and the sum of $125.52 is claimed. 

When this matter was heard on the 11th August, 1993 it was 
conceded by the complainant that pursuant to Award R22 of 
1978 it was only entitled to claim an amount of $109.52. 

The undisputed facts of this case are that Australia Day 
January the 26th fell on a Uiesday this year 1993. However 
the Australia Day Holiday was not celebrated untU the 
following Monday February 1st. 

The previous Friday the 29th January, was a very hot day 
and Mr McKay being the site shop steward was keeping 
himself aware of the extent of the rising temperature because 
of a union policy that when the temperature reaches 37.5° 
the workers go home. Mr McKay determined the tempera- 
ture by ringing a "hot line" that apparently was a recorded 
updated message of the temperature at Perth Airport. 
Between 1.30 p.m. and 2.00 p.m. on that day Mr McKay 
rung the "hot line" and on being advised that the 
temperature had surpassed 37.5° advised his fellow workers 
and a member of the management staff that because of the 
extreme heat they were stopping work and leaving the 
worksite. It appears that a large number of the defendant 
companies employees left the worksite along with Mr 
McKay. Mr McKay started work on that day at 7.00 a.m. 
and was due to finish at 3.30 p.m. 

On the pay day following the Australia Day Long 
Weekend Mr McKay was not paid for the 1 hour he did not 
work on Friday the 29 January and nor was he paid for the 
Australia Day Public Holiday on the Monday. 

It was the companies failure to pay Mr McKay and his fellow 
workers for the Monday Holiday that led to the complainant 
the Australian Electrical, Electronics, Foundry and Engineering 
Union to lodge this complaint against the defendant. 

Mr McKays employment with the Australia Pty Ltd is 
covered by Award No. R22 of 1978. Clause 23 of that Award 
covers "Holidays and Annual Leave". 

Sub Clause (l)(a) of clause 23 provides as follows:— 
"The following days, or the days observed in lieu, shall 
... be allowed as holidays without deduction of pay, 
namely : New Years Day, Australia Day, Good Friday 
... Christmas Day and Boxing Day." 

Sub Clause (l)(d) of Clause 23 provides as follows:- 
" Where an employee is absent from his employment 
on the working day before or the working day after a 
public holiday, without reasonable excuse or without 
the consent of the employer, the employee shall not be 
entitled to payment for such holiday." 

The complainant claims that pursuant to Clause 23(1 )(a) Mr 
McKay should have been paid for the Monday Holiday 
whilst the defendant company claims that pursuant to Clause 
23(1 )(d) it was entitled to withhold Mr McKays pay for that 
day as Mr McKay was absent from his employment on the 
working day before the public holiday without reasonable 
excuse or without consent of the employer. 

Mr Hodgson for the complainant conceded that Mr 
McKay's absence for the 1 hour on the previous Friday was 
an "absence" under Clause 23(l)(d). There was also no 
suggestion the defendant employer gave its consent for Mr 
McKay to leave the worksite on the temperature reaching 
37.5°. The only issue before the Court then is to decide 
whether Mr McKay had a "reasonable excuse" for leaving 
the worksite as he did. 

The complainant argues that Mr McKay did have a 
reasonable excuse as he did no more than follow a union 
directive that when the temperature gets to 37.5° the workers 
are to leave the site. Mr McKay said in evidence that as the shop 
steward it is his duty to ascertain what the temperature is and 
once it exceeds 37.50 he advises the workers and pursuant to 
the union directive they are required to leave the worksite. 

The defendant argues that Mr McKay does not have a 
"reasonable excuse" because the Award itself contains a 
Clause, namely Clause 35, that deals with "Adverse 
Weather'', and that the procedure of workers leaving the site 
when the temperature reaches 37.5° is not within the scope 
of that Clause. 

Clause 35(2) defines adverse weather as being:— 
"Weather conditions by virtue which it is not 
reasonable nor safe for workmen exposed thereto to 
continue working whilst the same prevails." 

Clause 35(3) provides that:— 
"The employer shall, when requested by the employ- 
ees, confer within a reasonable period of time which 
shall not exceed 30 minutes for the purpose of 
determining whether or not the conditions referred to 
in subclause (2) of this clause apply. Weather shall not 
be regarded as adverse unless it is agreed at such 
conference." 

Clause 35(4) provides that:— 
' 'Where it is agreed, conditions referred to in subclause 
2 do prevail : employees may be transferred from one 
location on a site where it is unreasonable to work due 
to the condition, to work at another location on the 
same site, or another site which is not affected by 
adverse weather..." 

Clause 35(7) provides that:— 
"Notwithstanding the provisions of this clause, em- 
ployees whom by virtue of constraints of location, site 
or other reasons are not transferred to suitable place of 
work, shall take shelter or relief from the prevailing 
conditions until normal stop time, or until released by 
the employer, whichever is the sooner. A worker so 
released by the employer shall not suffer any loss of 
ordinary wages." 

During the course of the trial the defendant company introduced 
into evidence a letter dated 17 December, 1992, that is 
approximately 6 weeks prior to the event the subject of the 
complaint, that it faxed to the complainant union and Mr McKay 
as the Union Shop Steward. This letter stated as follows:— 

"Please be advised that Transfield Electrical does not 
recognise the 37.5° temperature quantum. Therefore as 
a result if employees leave the site they will not be paid 
for the time they are absent. 

Transfield Electrical has a number of measures in 
place to deal with inclement weather. These include a 
plentiful supply of cold water, supply of sun cream and 
provision of helmet brims and/or nape protectors for 
employees engaged in outdoor activities. 

Transfield Electrical are willing to discuss these and 
other measures regarding inclement weather." 

Also introduced into evidence was a notice headed:— 
"EMPLOYEE ADVICE" 
"MANAGEMENT OF EXTREME HEAT" 

The Court was told, and there was no dispute on this point, that 
the said notice was prominently displayed on notice boards 
within the worksite. This notice attempts to define "heat 
stress", then goes on to advise that employers will provide 
protective equipment to reduce the effects of working in 
extremes of heat and refers to work practices which may assist 
to alleviate the distress of working in extreme heat. 
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Reference has already been made in this judgment to 
Clauses 23 and 35 of the relevant Award. A perusal of the 
Award reveals that it attempts to cover all aspects of the 
employer/employee relationship. As well as Holiday and 
Annual Leave being covered in Clause 23 and adverse 
weather being covered in Clause 35 the question of Absence 
through sickness is covered in Clause 24; Bereavement 
Leave in Clause 25; Long Service Leave in Clause 26; 
Maternity Leave in Clause 34; Hours of Work in Clause 11; 
Overtime in Clause 12 and significantly Grievance Proce- 
dures in Clause 27. 
Clearly the Award covers when employees are required to 
work and the situations when they are not required to work. 
If there is any dispute in respect of this situation then Clause 
27 deals with procedures for resolving that dispute. In the 
case before this Court there is clearly a difference of opinion 
as to how the question of excessive heat should be dealt 
with. But rather than resolve the problem between the two 
parties the Union has simply unilaterally declared that once 
the temperature gets to 37.5°C the workers can leave the site. 
The Union has been advised by the employer that it does not 
accept this situation. 
Where the employer/employee relationship is governed by 
an Award, as is the situation on this matter, then the Union 
has no right to unilaterally grant itself an extra benefit just 
as the employer would have no right to unilaterally take 
away from an employee a benefit provided by the Award. 
This being the case I do not think that it can be said that, 
when Mr McKay left the work site at least one hour early 
on the Friday prior to the Australia Day Public Holiday 
pursuant to the Unions directive that this can be said to be 
a reasonable excuse for an employee being absent from 
work. It follows from this that, Mr McKay was not entitled 
to a days pay for the Australia Day Public Holiday observed 
on the 1st February, 1993 and therefore that the defendant 
Chei Australia Pty Ltd has not failed to perform a duty it 
was required to perform and that this charge ought to be 
dismissed. 
I appreciate that in the circumstances of this case this may 
be a harsh decision. However I do not think that the 
harshness or otherwise of the result is a relevant considera- 
tion. Hie Award defines the employers duties and he has 
failed in none of those duties and has in fact acted in 
accordance with the Award. 

(Sgd.) P.M. HEANEY S.M. 

IN THE INDUSTRIAL MAGISTRATES COURT HELD 
AT PERTH, WESTERN AUSTRALIA. 

No. 221 of 1992. 
The Forrest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A., 
Complainant 

and 
Jackobin Holdings Pty Ltd trading as Total Jarrah, 

Defendant 
R K BLACK ESQ S.M., 

INDUSTRIAL MAGISTRATE. 
Heard: 22 April & 26 May 1993. 

Delivered: 26th May 1993. 
Appearances: Mr M Lourey appeared for the Complainant. 

Mr R G Hart appeared for the Defendant. 
(22 April 1993 only) 

Reasons for Decision. 
MR R K BLACK S.M.: The complaint is that the defendant, 
Jackobin Holdings Pty Ltd, has not paid to one Peter Searle 
an amount of $3073.22 being for accrued untaken annual 
leave and pro-rata leave pursuant to the appropriate award. 
The amount now sought pursuant to the Complaint is 
$2947.99 not $3073.22. The hearing of this matter com- 
menced on 22 April. At that time the complainant presented 
its case and closed its case. The defendant Jackobin 
Holdings commenced to present its case. A Mr Hart was 
called to give evidence. Very shortly after he commenced 
to do so an adjournment was sought on behalf of the 
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defendant and that adjournment was granted. The matter was 
then adjourned to today for determination. 

On the matter being called on there was no appearance 
by the defendant or of a representative for the defendant and 
the matter then proceeded in the defendant's absence. In 
fact, the small amount of evidence that has been given on 
behalf of the defendant does not in any way dispute the 
evidence that has been given on behalf of the complainant. 

On the evidence before me I am satisfied that the 
complainant was employed by the defendant for the period 
10 December 1991 to 31 July 1992; that during that period 
of time he did not take annual leave and upon the 
termination of his employment on 31 July he had not taken 
any annual leave that was then due to him pursuant to the 
award. 

I should say at this point I find that the defendant was 
bound by the terms of the appropriate award. The 
complainant had not taken any annual leave during the 
period of his employment and on termination was not paid 
any sum in respect of accrued or pro rata annual leave 
pursuant to the appropriate award. 

That being undisputed on the evidence before me the only 
conclusion that I can come to is that the complainant is due 
to receive an amount of money calculated in accordance 
with the provisions of the appropriate award. I am satisfied 
that that calculation leads to the conclusion that the amount 
of money due to the said Searle in these proceedings by the 
defendant is the sum of $2947.88. 

There will in due course, for those reasons, be an order 
that the defendant pay that amount to the complainant. 
Having said that, the question of costs can be addressed. 

(Sgd.) R.K. BLACK ESQ. S.M., 
Industrial Magistrate. 

IN THE INDUSTRIAL MAGISTRATES COURT HELD 
AT PERTH. 

No. S CP 33 of 1993. 
Heard: 20/5/93 & 1/6/93. 

Delivered: 25/6/93. 
Between: John Waldemar Koivisto, Complainant 

and 
Barrett Koivisto Scatena Pty. Ltd., Defendant. 

BEFORE: MR G. CICCHINI ESQ. S.M. 
INDUSTRIAL MAGISTRATE 

Mr P. O'Neal appeared for the complainant. 
Mr M. McPhee appeared for the defendant. 

Reasons for Decision 
IT is alleged that on the 29 th June 1990 the defendant being 
a party bound by a general order regarding annual leave 
made 1 November 1989 by the Western Australian 
Industrial Relations Commission in Court Session, has 
committed a breach thereof in that it failed to pay John 
Waldemar Koivisto the sum of $3045 being the amount to 
which he was entitled as payment in lieu of annual leave 
when his employment with the defendant terminated on 29 
June 1990. 

The central issue requiring determination is whether the 
complainant can, rightly on the evidence, be considered to 
be an employee of the defendant. 

To properly focus on that issue I think it is important to 
revisit the history of the relationship between the parties. 

The complainant is an architect and has so been since 
1963. From 1984 through to 1986 he practised architecture 
in partnership with Ken Barrett and Angelo Scatena. 

From 20 June 1986 together with Scatena and Barrett the 
defendant incorporated the defendant company. The com- 
plainant ceased to be a director of the defendant on 21 
September 1990. He stopped working for the defendant on 
the 29 June 1990. 



Mr Koivisto maintained in his evidence that apart from 
his status as director and shareholder of the company, his 
relationship with the company was one of employee having 
been employed as an architect and carrying out usual 
architectual duties. He described his duties as entailing 
discussions with clients to take their briefs, preparation of 
design, schematic drawings, the supervision of staff in the 
preparation of design drawings, and contract documentation; 
and following letting of contracts the administration of 
contracts. He estimated that he worked a regular 45 to 50 
hours per week. 

Mr Koivisto described the other director-shareholders as 
employees of the company. His evidence is that Mr 
Scatena's duties were similar to his, whilst, he said 
somewhat bitterly, Mr Barrett provided little service to the 
company. 

In order to support his contention that he was an employee 
of the defendant, the complainant produced copies of group 
certificates issued to him for the financial years ended 30 
June 1987, 88, 89 and 90 in which he is described as an 
employee. Furthermore he produced a document entitled 
Trust Deed for Barrett Koivisto Scatena Superannuation 
Fund. He said the fund was the prime reason for 
incorporation in order for the company to take taxation 
benefits by the company making contributions to the fund 
on behalf of its employees (the directors). 

Mr Koivisto's evidence regarding holidays was that no 
regular company records was kept of holiday leave taken by 
each of the directors. However he had maintained his own 
running tally of leave he had taken. 

When cross-examined the complainant conceded that the 
directors and other employees of the company were treated 
somewhat differently. Examples are that no letter of 
employment was received by each of the directors as 
compared with the other employees and furthermore that no 
record as to holiday leave entitlement was kept for the 
directors as compared with other employees. Other employ- 
ees were also not included in the superannuation scheme. 

In determining whether the relationship between the 
parties is one of employment or not, I have regard to a 
number of factors, of which the power over the control of 
the manner of doing work is, although not decesive, still 
probably the most important. (Australian Mutual Providence 
Society v. Chaplin (1978) 18 ALR 385). Many of the 
questions to be resolved in determining the relationship were 
considered in the leading of Western Australian case of 
TWU v. Readymix and Others (1981) 61WAIG 1705. Those 
considerations include: 

• Is the arrangement evidenced in writing? 
• Are the terms of the agreements supported by the 

facts? 
• How is the work to be performed? 
• Where is the work to be performed? 
• Who provides the plant and equipment? 
• Who is responsible for exercising control over the 

manner in which the work is to be performed? 
• Does the contract require the work to be per- 

formed personally? 
• Who is responsible for the scheduling of the work? 
• What is the arrangement with respect to leave of 

absence from work? 
• What is the basis for calculating payment for work 

performed? 
• How are payments to be arranged? 
• What are the provisions relating to termination of 

the arrangements between the parties? 
• Who allocates responsibility for loses occasioned 

by poor workmanship or negligence? 
• Is the person performing the work, in his activity, 

part and parcel of the principals business or 
merely an accessory to it? 

• Is the person performing the work free to accept 
work from other principals and/or to conduct 
business on his own account? 

The High Court has stressed the need to look at the totality 
of the facts and circumstances and to form a view whether, 
looked at as a whole, it may be said that an employment 
relationship was created or not. 

One of the most recent High Court pronouncements in the 
field is Stevens v. Brodribb Sawmilling Co. Pty. Ltd. (1986) 
160 CLR 16. Mason J. expressed the following view, at 29: 

"But the existence of control, whilst significant, is not 
the sole criteria by which to guage whether a 
relationship is one of employment. The approach of 
this Court has been to regard it merely as one of a 
number of indicia which must be considered in the 
determination of that question ... Other relevant 
matters include, but are not limited to, the mode of 
renumeration, the provision and maintenance of 
equipment, the obligation to do work, the hours of 
work and provisions for holidays, the deduction of 
income tax and the delegation of work by the putative 
employer." 

Wilson and Dawson J.J. expressed similar views when 
they said at 35 and 36: 

"In many, if not most, cases it is still appropriate to 
apply the control test in the first instance because it 
remains the guide to whether a person is contracting 
independently or serving as an employee. That is not 
now a sufficient or even an appropriate test in its 
traditional form in all cases because in modem 
conditions a person may exercise personal skills so 
as to prevent control over the manner of doing his 
work and yet nevertheless be a servant... The other 
indicia of the nature of the relationship have been 
variously stated and have been added from time to 
time ... Having said that, we should point out that 
any attempt to list the relevant matters, however 
completely, may mislead because they can be no 
more than a guide to the existence of the relationship 
of master and servant. The ultimate question will 
always be whether a person is acting as a servant of 
another or on his own behalf and the answer to that 
question may be indicated in ways which are not 
alv/ays the same and which do not always have the 
same significance." 

Mason J. also made some important observations 
about the significance of the so called "organization 
test" when he said at 27: 

"In short, the contention was that the organisa- 
tion test is relevant to the issue of control, but 
this is not to use the concept on criterion for 
determining a legal issue or legal liability. It 
is merely to use the fact that A is a part of B's 
business organisation as additional material 
from which to infer that B has legal authority 
to control what A does. No doubt, in some 
circumstances, depending on the nature of the 
organisation and the part that A plays in its 
activities, it is legitimate to have regard to that 
fact in drawing inference as to B's control of 
A in a performance of a relevant activity. 
However, here there are other facts which bear 
more cogently on the issue of control and 
regard the inference which is sought to be 
drawn For my part I am unable to accept that 
the organisation test could result in an affirma- 
tive finding that the contract is one of service 
when the control test either on its own or with 
other indicia yields the conclusion that it is a 
contract of services. Of the two concept legal 
authority to control is the more relevant and 
more cogent in determining the nature of the 
relationship." 

Timing to the evidence in the determination of the 
aforementioned considerations, the following findings are 
made: 

1. The defendant was incorporated for purpose of 
providing taxation benefits to the company and as 
a consequence to the directors (the former 
partners). 
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2. Except for the purpose of setting up a Superannu- 
ation Trust Deed for the provision of tax benefits 
the pre-existing partnership business continued on 
under the auspices of the company. 

3. Although, the business was acquired by a separate 
legal entity, in reality the operations of the 
business remained essentially unaltered. 

4. The working duties of each of the directors 
remained essentially unaltered to those they 
performed as partners pre-incorporation. 

5. The complainant worked only for the defendant 
and was issued with group certificates for tax 
deducted, in respect of income earned. 

6. The defendant made contributions of superannua- 
tion on behalf of each of the three directors 
(principals) but not other employees. 

7. No regular record was kept of holidays taken by 
directors as compared with other employees. 

8. The complainant's attempt at directors meetings 
to regimen directors' "conditions of employ- 
ment' ' was not successful and issues such as work 
hours, and annual leave remained unresolved as at 
29 June 1990. 

9. No formal letter of confirmation of employment 
was ever received by the complainant as compared 
to other employees. 

In determining the matter it must be said that often there 
is a fine line between being considered an employee or not. 
This type of matter is difficult to resolve and the courts have 
often said that each case will turn on its own facts importing 
its own peculiar set of circumstances which will influence 
the outcome. 

In deciding this matter by applying the various tests and 
considerations mentioned above it is clear that there are a 
number of indicia pointing to the complainant being an 
employee and similarly a number of indicia resulting 
otherwise. They are in my view fairly evenly balanced even 
when applying the control test. 

The indicia pointing to the complainant being an 
employee include: 

• The company was responsible for exercising 
ultimate control as to which projects were taken 
on and fees charged. 

• The work was required to have been done by the 
complainant personally as opposed to engaging 
others to carry out his function. 

• Salary was paid on a weekly basis with tax 
deducted on PAYE basis. 

• The company would ultimately be responsible for 
loses occasioned by poor workmanship or negli- 
gence. 

The indicia pointing against the complainant being an 
employee include: 

• Any agreement as to employment (if any) was not 
evidenced in writing. 

• There was no direction as to how the work was to 
be performed. 

• There was no direction as to where the work was 
to be performed. 

• The complainant was responsible for the schedul- 
ing of the work. 

• There was a distinction drawn between other 
employees and the directors with regard to the 
recording and taking of annual leave and further- 
more with respect to inclusion of other employees 
as members in the superannuation fund. 

The evidence does not permit other considerations to be 
determined. For example there is no evidence to indicate 
who provided the plant and equipment and whether or not 
the complainant was free to accept other work from other 
principals and/or whether he was free to conduct business 
on his own account. 

The classification of a relationship as either one of 
employment or not is a matter of law. Strictly speaking, the 
contention of the parties that the relationship is to take one 
form or the other is irrelevant in construing the true effect 
of the agreement. Intention may be relevant as evidence 
when applying one of the other tests, for example the control 
test. It may also be relevant where it is not possible to clearly 
characterise the relationship between the parties. In my view 
that is the position here where the scales are evenly weighed. 

What therefore did the directors intend as to their own 
position? Were they upon incorporation suddenly to revert 
from being the principals to that of an employee? I think the 
answer as is in the negative. All that happened in reality was 
that the business was transmitted to the new corporate 
entitity but effectively the principals functioned in the same 
way, yet reaping tax benefits. 

In reality the principals in the partnership remained the 
principals in the company but they were called directors. 
There was no agreed regimen as to the taking of leave or the 
payment for such and seemingly none intended. Indeed any 
attempt to structure the same was clearly unsuccessful. The 
directors considered themselves or at least the complainant 
considered himself still to be a principal even post 
incorporation. That is exemplified by the following passage 
at p. 22 of the transcript: 

"Who made the contributions (superannuation)? The 
Company made contributions on behalf of each of 
three principals." 

In my view the notion of being a principal is fundamen- 
tally inconsistent with the status of employee. 

The facts in this case indicate an arrangement for the 
performance of service which was not contractual in nature 
and not in my view legally enforceable. Indeed I can find 
nothing in the evidence relating the formation and opera- 
tions of the company which would lead me to the view that 
there was contended by the company and the complainant 
for there to be a legally binding contract or aixangement or 
to have any legal consequences whatever concerning 
employment. In fact upon analysis, the operation of the 
company points to the complainant being in origin and in 
operation a principal, not an employee and therefore 
unintended by any party that the complainant be entitled to 
pay in lieu of holidays in accordance with the general order. 

It foUows from the reasons set out above that the 
complainant has failed to satisfy me on the balance of 
probabilities that he was the employee of the defendant and 
therefore entitled to payment pursuant to the general order 
regarding annual leave. 

Dated Perth this 16th June 1993 

(Sgd.) G. CICCHINI Esq., S.M., 
Industrial Magistrate. 

• No arrangement existed as to leave and absence 
from work. 

• There were no provisions relating to termination 
of the "employment" arrangements between the 
parties. 



IN THE INDUSTRIAL MAGISTRATES COURT 
HELD AT PERTH 

WESTERN AUSTRALIA 
Nos. 113, 114, 115, 116, 122 and 123 of 1993. 

Heard : 4th & 5 th August 1993 
Delivered: 26th August 1993 
Before: Mrs A. Robins S.M. 

The Textile Clothing & Footwear Union of 
Australia (WA Branch) 

Complainant 
and 

Albany Woollen Mills Ltd 
Defendant 

Mr Schapper appeared for the Complainant. 
Ms Fitzgibbon appeared for the Defendant. 

Reserved Decision. 
In these proceedings, six complaints have been made, and 
I deal with them individually as follows: 

(1) No. 113 of 1993 as amended at trial reads as 
follows: 

"The Defendant failed, contrary to Clause 19 
(a) of the Textile Industry Award 1981, to pay 
Tara Hewitt the rate of pay of time and one half 
for the first 3 hours and double time thereafter for 
all work done by her outside ordinary hours in the 
week ending the 18th day of November 1992." 

Evidence was given by Ms. Tara Hewitt that she was 
employed by the defendant as a casual employee at various 
periods, including the week ending 18th November 1992, 
(which is the relevant period for the purpose of these 
proceedings,) and that during the 4-week period ended 18th 
November 1993 she worked as a spinner operator for the 
following hours:— 

(i) Week ended 28.10.92—40 hours in 5 days on 
afternoon shift. 

(ii) Week ended 4.11.92—40 hours in 5 days on 
afternoon shift. 

(iii) Week ended 11.11.92—32 hours on 4 days & 4 
hours overtime on 5th day ie. 40 ordinary hours 
and 4 hours overtime. 

(iv) Week ended 18.11.92—40 ordinary hours and 4 
hours overtime. 

The Complainant submits that Ms Hewitt was entitled to 
be paid at the overtime rate applicable to permanent 
employees, as provided in Clause 19 (a) of the Textile 
Industry Award 1981 Award (to which I shall refer as "the 
Award"), the relevant portion of which reads as follows: 

"...for all work done outside ordinary hours the rate of 
pay shall be time and a half for the first 3 hours and 
double time thereafter... For the purpose of this clause 
ordinary hours shall mean the hours worked in an 
establishment in accordance with Clause 18, 18A 18B 
and 20." 

The Complainant invites the Court to find that casual 
employees should be remunerated on the same terms as 
permanent employees rostered over a 28-day cycle. 

The Defence submission is that casual employees were 
paid in accordance with the provisions of the Albany 
Woollen Mills Casual Weekend Shift Work Award 1992, 
made by consent, and operational from 1st January 1992 (to 
which I shall refer as "the Consent Award") the relevant 
portions of which read as follows: 

"6—Rates of Pay. 
(a) Casual weekend shift workers shall be paid for 

each hour worked on day or night shift at the rate 
of time and three quarters of the hourly rate 
calculated as one thirty-eighth of the minimum 
weekly wage prescribed by clause 10 of the 
Tfextile Industry Award. 

(b) The rate provided in subclause (a) hereof is 
calculated by averaging the payment of time and 
a half for work on a Saturday and double time for 
work on a Sunday. 

"8—Weekly Casual Work. 
Nothing in this award prevents a casual weekend 

shift worker from being engaged as a casual employee 
under the Textile Industry Award. Provided that the 
casual weekend shift worker shall be entitled to the 
appropriate overtime rates for all hours worked in 
excess of 40 in any one week." 

Mr Bell, the Defendant Company's Manager of Human 
Resources testified that the Defendant's casual employees 
have been paid in accordance with the terms of the Consent 
Award since it was made, during portion of which period 
Christine Mellot, the then State Secretary of the Complain- 
ant Union, worked for the Defendant, and apparently raised 
no objection or complaint about the system or the 
renumeration paid to casual employees. I refer to Clause 5 
(c) of the Consent Award which reads as follows: 

"(c) 'Casual weekend shift work' means work per- 
formed on any shift of twelve hours between 11.00 
p.m. on a Friday and 11.00 p.m. on the immedi- 
ately following Sunday. Provided that the hours 
and spread of hours specified above may be varied 
by agreement between AWM and the Western 
Australian Branch Secretary of the Union." 

The Court has been told that the Defendant has not 
previously been convicted of breaches of the Textile 
Industry Award, and accordingly I am satisfied on the 
balance of probabilities that the system implemented in 
1992 by the defendant for the payment of casual employees 
was known to the then State Secretary of the Union, and 
operated by agreement with that person. 

The Union, as Complainant, now submits that the 
Defendant has interpreted the provisions of the Consent 
Award incorrectly, and invites the Court to find that the 
Consent Award applies exclusively to casual weekend 
employees, and not to casual employees employed exclu- 
sively during the period Monday to Friday, and not engaged 
in weekend work, as was Ms. Hewitt, the person referred to 
in complaint 113 of 1993. 

The Court accepts the evidence that casual employees, 
who are engaged by the hour pursuant to Clause 23A (b) of 
the Award and paid at an hourly rate, are not rostered over 
a 152-hour, 28-day cycle, as are permanent employees, and 
cannot be rostered on a long-term basis because of the nature 
of the Company's operations. It follows that casual 
employees do not qualify for one rostered day off at the end 
of each 28-day cycle, unlike permanent employees, who 
qualify pursuant to Clause 18A (iii) of the Award. 

Casual workers cannot become permanent workers 
regardless of how much work they are given, or how many 
hours they work. It is clear from the special conditions for 
part-time and casual workers set out in Clauses 23 and 23A 
of the Award that different employment conditions apply to 
casual workers as distinct from permanent workers. 

Clause 23A (d) refers to "the normal span of hours as 
specified in Clause 18 (c)" after which penalty rates apply 
to permanent employees, however Clause 18 (c) applies 
specifically to Day Workers, and Clause 18 (d) also refers 
to ordinary hours of work. 

Clause 18A applies to the implementation of a 38-hour 
week for day workers, and Clauses 18A (b)(iv) and 18A (c) 
deal with rostered days off, for which, as I stated earlier, 
casual employees do not qualify. From this it appears that 
the intention of the Award is that no permanent worker shall 
work more than 38 ordinary hours per week. Clause 19, 
which provides for payment of overtime rates, refers to "the 
38 ordinary hours of work each week" after which overtime 
penalties are payable. However Clause 8 of the Consent 
Award specifically refers to "hours worked in excess of 40 
in any one week" by a casual weekend shift worker, and 
Clause 7 (c) states that Clause 23 A of the Tfextile Industry 
Award shall not apply to casual weekend shift workers. 
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For casual weekend shift workers to qualify for overtime 
rates under the Consent Award they must work an initial 
minimum of 40 hours in one week. Obviously these 40 hours 
cannot be worked exclusively between 11 p.m. on a Friday 
and 11 p.m. on the immediately following Sunday within 
Definition 5 (c) of the Consent Award. So the Consent 
Award provides for overtime renumeration for casual 
employees who may work during the period Monday to 
Friday and also at weekends. 

Clause 3 of the Consent Award states that where the 
provisions of the Consent Award are inconsistent with the 
provisions of the Textile Industry Award, the provisions of 
the Consent Award shall apply. The Consent Award came 
into operation as from 1st January 1992 for a period of 
twelve months, therefore it applied during the period to 
which this complaint relates. Accordingly, I find that to the 
extent of any inconsistency with the Tfcxtile Industry Award, 
the Consent Award over-rides the Textile Industry Award, 
and Clause 19 (a) does not apply in this case. 

I find that the Defendant Company has not committed the 
breach alleged in Complaint No. 113 of 1993. 

This complaint is dismissed. 
(2) Complaint No. 114 of 1993 alleges that on or about 

16th December 1992 the Defendant failed to comply with 
Clause 23 (a)(v) of the Tfextile Industry Award 1981, in that 
the ratio of casual employees to permanent employees 
exceeded 1 : 15. It was probably intended to invoke Clause 
23A (a)(v), the relevant portion of which reads as follows: 

"23A Casual Employment. 
(a) A casual employee is an employee engaged either 

full-time or less than 38 hours per week to meet 
short term work demands on the following terms: 
(v) a ratio of 1:15 or fraction thereof shall apply. 

Any changes to this ratio may be negotiated 
with the union in accordance with the 
Enterprise Flexibility clause with the excep- 
tion that the agreement shall only be required 
in writing from the relevant State Secretary 
of the Union." 

The onus lies upon the Complainant to prove its claim on 
the balance of probabilities. The evidence regarding this 
complaint consists of a letter dated 11.11.92 to the Union 
Secretary from Mr Bell, requesting an extension of casual 
employment to the 1992 Christmas shutdown for 42 
employees pursuant to Clause 23A (a)(v) of the Award, a 
reply from the Union Secretary dated 16.11.92 asking for the 
reasoning behind the request, a response from Mr Bell on 
the same date setting out the reasons, and a letter dated 
24.11.92 from the Union Secretary to Mr Bell granting 
extension for three named casual employees including Ms 
Hewitt, to have the terms of their engagement extended to 
the 1992 Christmas shutdown. This issue was touched on 
briefly in Mr Bell's evidence in chief, where he was asked 
about the training of casual employees and the economic 
implications of making all staff full-time employees, but his 
evidence was objected to by Mr Schapper and went no 
further on this point. 

Mrs Geneff, the Union Secretary testified that she 
extracted certain information from records, and the Court 
has been asked to convict the Defendant on the basis of that 
information, and impose a deterrent monetary penalty. I note 
that there are 3 names on the list attached to the complaint, 
(L.C. Behrendt, D.M. Griffin and T.N. Hewitt) to whom 
exemptions had been granted. It is also noted that the 
application for 6 further exemptions were still being 
considered in November 1992. But even if 6 further 
exemptions had been granted, I am satisfied on the balance 
of probabilities that the ratio exceeded that prescribed in the 
award. I find this complaint proved. 

In closing submissions, Mr Schapper has submitted on 
behalf of the Complainant that the Schedule attached to 
Complaint No. 114 sets out the particulars of personnel 
employed by the Defendant in the alleged incorrect ratio, 
that these details were extracted by Mrs Geneff from the 
Defendant's time and wages records, and that this was a 

deliberate and intentional breach. However the correspon- 
dence tendered as Ex "F" shows that the Defendant used 
its best endeavours to obtain a large number of extensions 
in order to maintain production. The Union granted 
exemptions to 3 financial union members only. I take this 
into account for the purpose of imposing penalty. 

I find Complaint No. 114 of 1993 proved. 
(3) Complaint No. 115 of 1993 alleges that between 

1/7/92 and 23/12/92 the Defendant failed to keep time and 
wages book (sic) which contained the Ml particulars of a) 
occupation, b) number of ordinary hours worked by each 
employee, c) number of overtime hours worked by each 
employee, contrary to Clauses 40 (a)(ii)(v) & (vi) of the 
Award. These clauses read as follows: 

"40. Time and Wages Book. 
(a) An employer shall keep a time and wages book or 

record, which shall be in the English language and 
contain the following particulars: 
(ii) the occupation of each employee. 

(v) the number of hours of ordinary time worked 
by each employee each day and each week; 

(vi) the number of hours' overtime worked by 
each employee each day and each week." 

Mrs Geneff s evidence is that when the Union officials 
visited the Defendant's premises on 7th April 1993 to 
inspect Company records they were shown computer sheets 
which showed the name of each employee, but not their 
classification or occupation, a total of ordinary hours 
worked, a total of overtime hours worked payments for those 
hours and deductions including tax, and the net payment. 

At Page 6 of the transcript, her evidence reads as follows: 
Q. The books that you were shown, what did they 

contain by way of information? 
A. They were computed sheets. They only just had 

their name. They didn't have their classification. 
They were books actually going from A to Z—you 
know, they were in alphabetical order. They didn't 
have the - - - 

Q. Well, can you just tell us what they did contain, 
as best you can remember? 

A. They contained the name of the person—the clock 
number, the name of the person, showing ordinary 
hours worked, overtime and other payments which 
would have been—I understood to be dust 
money—their gross payment—their tax deduc- 
tions and other deductions and their net payment. 

Q. Did it show the occupation of the employee? 
A. No, it never did. 
Q. Did it show the number of ordinary hours worked 

by each employee on each day? 
A. Not from their time, no. It didn't show their times. 

It only just showed a number. It just didn't show 
from Monday to Friday as required so that I could 
work out exactly what hours of work they had 
done. 

Q. Did it show the number of overtime hours worked 
each day, if any, by ? 

A. No, it didn't. It just showed a total. 
Costing reports maintained by the Defendant with time 

sheets attached were tendered as Ex "E". The time sheets 
contain an abbreviation under the employee's name—in Ms 
Hewitt's case the abbreviation "SPINN" appears. Payroll 
records were also tendered in evidence. Occupations appear 
on the payroll records in an abbreviated form, Ms Hewitt's 
name appears in a group of five names on the payroll, and 
after this group the words "SHIFT SPINN - CAS 
appear. Ms Hewitt's evidence is that she was employed as 
a Spinner Operator. The Complainant contends that what 
appeared on her time card is insufficient for the purposes of 
Clause 40 (a)(ii) of the Award. 



The time sheets attached to the costing reports show an 
abbreviated description of work designation, and a record of 
hours worked each day by each employee as printed by the 
time clock. The costing reports show a total of ordinary 
hours and a total of overtime hours worked. 

The complainant submits that all the information speci- 
fied in Clause 40 (a) should be contained in one document, 
and that failure to maintain one document containing all this 
information constitutes a breach of Clause 40 (a) which 
refers to the keeping of a' 'time and wages book or record". 
In this case the Defendant maintained a time and wages 
record which comprised three documents, namely time 
sheets, a costing report, and a payroll report. These three 
documents contained all the material referred to in Clauses 
23A (a)(v) & (vi). The evidence is that the payroll report was 
not available on 7th April, because it was needed by the pay 
office for the purpose of paying the Defendant's employees 
on that date. Evidence has also been given that the 
Defendant's payroll system has since been changed, to 
comply with more recent industrial legislation which 
requires other particulars to be recorded. 

I refer to Section 155 of the Industrial Relations Act 1988 
which reads as follows: 

"155. Unless the contrary intention appears in an 
award, an expression used in the award has the same 
meaning as it has in an Act by virtue of the Acts 
Interpretation Act 1901 or as it has in this Act" 

Section 25 of the Acts Interpretation Act 1901 provides 
that the word "record" includes information stored or 
recorded by means of a computer. 

I am satisfied that the Defendant was required to maintain 
either a time and wages book, or a record, but not both. 

I refer also to "Words & Phrases Legally Defined" 3rd 
Edition Vol. 4 at page 31 where the following extract 
appears in the section entitled "Record (Document)" under 
the sub-heading "Australia" 

"The term, I am satisfied, relates to entries made 
progressively, and reasonably contemporaneously to 
the matters which they record in a single document or 
series of documents comprising part of a system for the 
recording of information.' Atra v. Farmers & Graziers 
Co-op Ltd (1986) 5 NSWLR 281 at 285, per Wood J." 

I find that the Defendant maintained a record of the hours 
worked and wages paid within the meaning of Clause 40 
sub-clauses (a)(v) and (vi). I am satisfied that occupations 
of the employees appeared on the record in an abbreviated 
form. To show an occupation in an abbreviated form is not 
a breach, any more than this Complaint could be found to 
be defective because the Defendant Company is described 
thereon as "ALBANY WOOLLEN MILLS LTD", 

Complaint No. 115 of 1993 is dismissed. 
(4) Complaint No. 116 of 1993 alleges that the Defendant 

failed to open the time and wages book for the pay—period 
of 25/11/1992 on 7/4/1993. 

It is common ground that when Mrs Geneff & Ms. Mellon 
visited the Defendant's premises on 7th April 1993 time & 
wages records for the pay week ending 25th November 1992 
were not among the other records produced to the Union 
officials. Mr Bell's evidence is that this record had been 
misplaced, and was found later that afternoon. 

The 7 th April 1993 was in fact the pay day immediately 
prior to the 1993 Easter break, on which date the Defendant 
was obliged to produce two payrolls, one for the normal 
weekly pay run and the other for the annual leave 
requirements, resulting in an unusually busy day for the pay 
office. 

The Defendant had been advised of the impending Union 
visit on 6th, 7th & 8th April 1993 by a facsimile letter dated 
29th March 1993 from Mrs Geneff, the Union Secretary. Mr 
Bell's evidence is that there was a new person in charge of 
the pay office, who requested that the Union visit be deferred 
because of the extra pressure of work. On 5th April 1993 Mr 
Bell faxed to Mrs Geneff a letter tendered as Ex. "1" 

requesting that her visit be deferred until after the Easter 
break, in the following terms: 

"Please be advised that the majority of the mill shall 
be closed for the Easter break from 9th to 19th April 
1993 and the administration department have many 
items to finalise before closure, being: - 

• Month end reporting and financial state- 
ments. 

• Salaries for monthly staff. 
• Wages for weekly employees. 
• Preparation and processing of annual leave 

payments. 
In view of these necessary requirements and to 

provide as much time as possible for the administrative 
department to complete their tasks, I respectfully 
request that you forego your request to view and check 
several documents until after the Easter break." 

Mrs Geneff responded by facsimile the same day advising 
her plans would not be altered. 

I am satisfied that the Union officials visited the 
Defendant's premises in the knowledge that the Defendant's 
administration department would be under unusual pressure 
at that time. 

Mr Bell's evidence is that all the records requested by the 
Union officials were produced, with the exception of the 
wages records for the pay week ending 25 th November 
1992, and that this document was found late on 7th April 
1993, and was available for inspection on 8th April 1993. 

Mr Bell could not recall if the Union officials returned to 
the Defendant's premises on 8th April. The evidence of Mrs 
Geneff and Ms Mellott is that they did, and the wages record 
the subject of this Complaint was not produced to them on 
that date. Mrs Geneff s evidence is that this documentation 
was produced a fortnight later. 

On the evidence I find that the wages records for 25th 
November 1992 were not produced to Union officials on 7th 
April 1993, that the failure to produce the record was not 
wilful or intentional on the part of the Defendant, and that 
the documents were made available when located. Mrs 
Geneff s evidence is that the documents were produced a 
fortnight later. This would then have occurred in the week 
ending 23rd April. The Complaint was made on 27th April 
1993, after the deficiency had been rectified. 

I am satisfied that whilst a minor technical breach 
occurred, a nominal penalty should be imposed. To make a 
complaint in these circumstances appears contrary to the 
spirit of the Industrial Relations Act. 

(5) Complaint No. 122 of 1993 made by Mrs Geneff on 
13th May 1993 alleges that on or about 31 st March 1993 the 
Defendant failed to pay $11.75 to Ron Hill, Vic Filipowski 
and Geoffrey Robertson who were required to change from 
3 p.m.—11 p.m. shift to 7 p.m.—7 a.m. shift without proper 
notice of such change. 

There is no dispute that this matter was drawn to the 
attention of Mr Bell by Mrs Geneff when she visited the 
Defendant's premises in April 1993. I accept Mr Bell's 
evidence that when this occurred, he drew the matter to the 
attention of the pay office for action to be implemented. The 
evidence is that by 12th May 1993 appropriate action had 
not been taken. On that date Mrs Geneff sent to Mr Bell a 
facsimile message tendered in evidence as Exhibit "H". 

Mr Bell's evidence is that upon receipt of this facsimile 
he checked again with the pay office, ascertained that the 
matter had been overlooked, directed that appropriate 
cheques be drawn and delivered forthwith to the three 
employees concerned, and this was done. 

None of the employees concerned has been called to 
testify, and accordingly there is no evidence to the contrary 
before the Court, therefore on the balance of probabilities 
I find that they were paid the moneys the subject of this 
complaint on 12th May 1993. That was the day prior to the 
making of this Complaint, and at the date when the 
Complaint was made, the situation had been rectified. 
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I find that whilst a minor breach occurred on the date 
alleged in the Complaint, it had been rectified prior to the 
making of the Complaint. The comments made with respect 
to Complaint No. 116 apply in this case, and a nominal 
penalty will be imposed. 

(6) Complaint No. 123 of 1993 alleges that during the 
period of 1st July 1992 and 16th December 1992 the 
Defendant, contrary to Clause 23A (iii)(iv) of the Tfextile 
Industry Award 1991, failed to implement a four week break 
in the employent cycle of casual employees who had 
completed an eight week employment cycle. 

The relevant portions of Clause 23A read as follows:— 
"23A. Casual Employment. 

(a) A casual employee is an employee engaged either 
full-time or less than 38 hours per week to meet 
short term work demands on the following terms: 
(iii) an 8 week continuous maximum period or 40 

working days of employment. This period 
can be extended subject to the arrangement 
being confirmed in writing from the State 
Secretary of the Union; 

(iv) a 4 week break in the employment cycle after 
completing (iii) above." 

Evidence has been given by the Union officials that they 
drew up a list from the Defendant Company's records which 
showed some casual employees had worked beyond the 
8-week period without a 4-week break. 

This constitutes prima facie evidence of a breach which 
has not been refuted in evidence. Accordingly I find this 
charge proved also. 

Mr Waddell was never the Branch Secretary or Acting 
Branch Secretary of the Western Australian Branch of the 
Transport Workers' Union of Australia and therefore not 
authorized to make any complaint. 

Regulation 3(3) is as follows: 

"A complaint for hearing by an Industrial 
Magistrate may be made before and the summons 
may be issued by the Registrar, Deputy Registrar, 
Assistant Registrar or a Justice of the Peace or a 
Clerk of Petty Sessions." 

It is conceded by the complainant that the complaints 
were not made by Mr Waddell. The complainant contends 
that the complaints were made by Mr O'Connor and are 
valid notwithstanding that the complaints were not made 
before the Clerk. 

In my view the complaints are a nullity. The regulation 
is unequivocal. I say that because the word "made" is 
defined in the Shorter Oxford English Dictionary as: 

"To be produced or obtained by making", 

and the word "before" is defined as: 

"In front of so as to be in the sight of, under the 
cognisance of." 

The only construction that the Court can give to the words 
"made—before" is that the complaint must be made in the 
presence of the Clerk. That did not occur and accordingly 
each of the complaints ought to be and will be struck out. 

(Sgd.) G. CICCMNI Esq. S.M., 
Industrial Magistrate. 

IN THE INDUSTRIAL MAGISTRATE'S COURT 
OF WESTERN AUSTRALIA. 

Nos. 74 and 75 of 1993. 
Heard: 19 May 1993. 

Delivered: 19 May 1993. 
Between: Transport Workers' Union of Australia, 

Complainant 
and 

Wesfarmers Kleenheat Gas Pty Ltd trading as Kleenheat, 
Defendant 

BEFORE: MR G. CICCMNI ESQ S.M. 
INDUSTRIAL MAGISTRATE 

Appearances: Mr M.D. Cuomo appeared for the complain- 
ant. 
Mr A.D. Lucev and Ms E.M. Crowe appeared 
for the defendant. 

Catchwords: Jurisdiction, Practice & procedure, Com- 
plaint, Making Complaint, Complaint made 
before. 

Reasons for Decision. 
THE complainant alleges that on the 26 March 1993 that the 
defendant failed to pay overtime in accordance with Clause 
14 of the Transport Workers Award 1981 (Federal). 

There is no dispute as to the fact that Mr John O'Connor 
the Branch Secretary of the complainant signed the 
complaints in the absence of the Registrar or other suitably 
qualified persons referred to in Regulation 3(3) of the 
Industrial Arbitration (Industrial Magistrates) Regulations 
1980 ("the Regulations"). 

The complaints were then taken to the Industrial 
Magistrates Court Clerk by Mr Andrew Waddell, an 
Industrial Officer employed by the Transport Workers' 
Union. The complaints were then signed by him in the 
presence of a suitably qualified person. 

SECTION 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Brick, Tile and Pottery Industrial Union of 
Australia (Union of Workers) 

Western Australian Branch 

and 

Monier Roofing Ltd 

No. 970 of 1993. 

COMMISSIONER A.R. BEECH. 

10 August 1993. 
Order. 

WHEREAS an application was lodged in the Commission; 

And whereas the Commission was advised that the 
applicant no longer wished to proceed; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrie Relations Act 1979, 
hereby order— 

That the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 



UNFAIR DISMISSAL/ 

CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Aneta Dimovska 

and 
Express Travel Pty Ltd. 

No. 956 of 1992. 
COMMISSIONER S.A. KENNEDY. 

17 My 1993. 
Reasons for Decision. 

THE COMMISSIONER: This application was filed pursu- 
ant to section 29(b) of the Industrial Relations Act 1979. 
That section is as follows: 

29. An industrial matter may be referred to the 
Commission— 

(a) ... 
(b) in the case of a claim by an employee— 

(i) that he has been unfairly dismissed from 
his employment; and 

(ii) that he has not been allowed by his 
employer a benefit, not being a benefit 
under an award or order, to which he is 
entitled under his contract of service, 

by the employee. 
By this application Aneta Dimovska ['the Applicant'] 

claims that she was unfairly dismissed from her employment 
by Express Travel Pty Ltd ['the Respondent'] and that she 
has been denied contractual benefits prior to her dismissal 
and, as a consequence, at the time of her dismissal too. The 
Applicant seeks orders that the Respondent re-employ her 
on the terms and conditions which she claims were binding 
at the time of dismissal; that the Respondent be required to 
remedy the claimed underpayments during the course of her 
employment; and that the Respondent compensate her for 
the loss of contractual benefits in the period from her 
dismissal to her re-employment. The Applicant raises an 
alternative claim in the event of a finding that her claim of 
unfair dismissal fails to the effect that she was entitled to 
a period of eight weeks' notice of termination of employ- 
ment and that an order to that effect should issue. 

This application was filed in the Commission on the 12 
August 1992 with a declaration of service being filed on 19 
August 1992. Answers denying the allegations in the 
particulars to the application were filed and by way of a 
letter dated 1 October 1992 the Applicant's agent requested 
that the claim proceed. It was allocated to the Commission 
as constituted on 10 October 1992. 

The particulars of the claim as filed are significant. The 
reasons for this are dealt with subsequently. 

The particulars of the claim as filed so far as it went to 
contractual benefits was stated as follows. 

Redundancy Provisions Prescribed by the T.C.R. 
Case 

Occupational Superannuation Benefits from 01.07.89 
Wages lost since unfair dismissal and other matters 
itemised on the schedule hereto— 

Schedule 
Losses incurred as a result of unfair dismissal. 

(i) Wages since the time of unfair dismissal at 
the rate of $440.00 per week. 

(ii) At least 4 weeks notice or payment in lieu 
and 8 weeks redundancy payment at the rate 
of $440.00 per week, in accordance with 
Termination Change and Redundancy Case 
Standards established by the Commission 
($5,280.00). 

(iii) Occupation Superannuation benefits of 3% 
of Ordinary Time Earnings since 1st July 
1989 ($2,072.00). 

(iv) Non payment of annual leave loading. 
(v) Non payment of Pro Rata Long Service 

Leave accrued since commencement of em- 
ployment, December 1983. 

(vi) Non payment of time off in lieu for excessive 
hours worked on Sunday. 

These particulars appeared deficient in significant re- 
spects as to detail as well as matters of jurisdiction. As a 
result the applicant was required by the Commission to 
provide further and better particulars. This eventually 
occurred. The details of the amended claim are summarised 
subsequently. 

The Respondent is in the business of arranging travel and 
accommodation for clients. It employs a number of persons 
variously titled consultants or senior consultants to cany out 
such work. The Applicant was employed initially by the 
Respondent as a travel consultant and subsequently she 
became a senior consultant The Applicant claims that her 
employment by the Respondent commenced in July 1984. 
There is no question that it ended in July 1992 by way of 
dismissal. The position from which the Applicant was 
dismissed was full time. The principal of the Respondent 
business is a Mr Francis Buktenica. Mr Buktenica dismissed 
the Applicant with one week's pay in lieu of notice. 

The amended contractual benefit claim raised by the 
Applicant is as follows: 

(1) That she is due $700.00 in respect of underpay- 
ment of $ 100.00 per week on her weekly wage rate 
in the seven week period from the week ending 18 
October 1991 to die week ending 29 November 
1991. 

(2) That she is due $1320.00 in respect of underpay- 
ments of $60.00 per week on her weekly wage rate 
in the 22 week period from the week ending 6 
December 1991 to the week ending the 1 May 
1992. 

(3) That she is due $500.00 in respect of underpay- 
ments of $50.00 per week on her weekly wage rate 
in the ten week period from the week ending 8 
May 1992 to the week ending 10 July 1992. 

(4) That she is due payments in respect of underpay- 
ments of allowances by reference to the claim 
weekly rates in (1), (2) and (3). 

(5) That she is entitled pursuant to the contract of 
employment to 8 weeks' pay in lieu of notice on 
termination of the employment. 

(6) That she is due payment of annual leave loading 
in respect of an underpayment on leave taken by 
reference to the weekly rates claimed to have 
applied at the relevant time. 

(7) That she is due $236.60 in respect of underpay- 
ments of annual leave and leave loading at the 
time of her termination of employment. 

The Respondent denies that the Applicant has been 
underpaid in any respect during the course of her employ- 
ment, denies that it was a term of the contract of 
employment that the Applicant be paid 8 weeks' notice on 
termination of the employment contract and denies that the 
Applicant was unfairly dismissed. 

The claim of underpayment is dealt with first. The facts 
of the Applicant's claim as to the actual changes to her 
weekly rates of pay over time are not disputed. Having 
considered the evidence of the Applicant in particular and 
the submissions of Mr Buktenica I have concluded that the 
pay cut (and subsequent increase) was imposed unilaterally 
on Ms Dimovska for commercial reasons. Mr Buktenica 
seems to believe that in doing this he was actually exercising 
a right pursuant to the contract of service. In support of this 
be kept referring to industry 'standards' and common 
approaches within the particular industry. With respect, I 
can make nothing of these assertions. Rather it seems to me, 
Mr Buktenica imposed a change (in lieu of proposing a 
change) to the existing terms and conditions. It is most 
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probable that in that imposition he was in breach. If that was 
all there was to it the Applicant's claim in this respect would 
succeed. But the fact is that the Applicant continued to work 
for the Respondent for some considerable time after the 
imposition of the pay cut (and subsequent rise). Thus while 
she appears to have queried the cut at the time and certainly 
not acquiesced to an offer of change in the usual sense, her 
subsequent persistence in the employment really amounted 
to a condoning of the change. Thus I do not think it open 
to her in these circumstances to now successfully assert that 
the rate of $500.00 per week remained an entitlement. In my 
view the weekly rate of the contract of employment at the 
time of dismissal was $450.00 gross not $500.00 gross as 
claimed. 

So far as the claim goes to contractual benefits the 
Commission is bound to apply the law as interpreted by the 
Industrial Appeal Court from time to time. It is clear on the 
facts of this matter that this part of the claim is caught by 
the judgement of the Industrial Appeal Court in Appeals No. 
3,4 and 5 of 1993 between Coles Myer Ltd trading as Coles 
Supermarket v. Coppin, Ryan and Sweeting ['the Coles 
Myer case' (1993) 73 WA1G 1754]. For the purposes of this 
matter it is sufficient to note that in that judgement the 
members of the Industrial Appeal Court endorsed the view 
that unless there was an employer-employee relationship in 
existence there was no 'industrial matter' and therefore no 
jurisdiction for the Commission to enquire into and deal 
with a claim. An employer-employee relationship existed 
between the Applicant and the Respondent but it was 
disposed of by dismissal of the Applicant in July 1992. It 
follows from the judgement in the Coles Myer case that 
there is no jurisdiction for the Commission to deal with that 
part of the claim. 

The claim of unfair dismissal remains. The evidence 
before the Commission which goes to this claim is largely 
that of the Applicant. Mr Buktenica made submissions but 
did not give evidence. The Applicant's evidence is that she 
worked well and consistently for the employer; that this is 
evidenced by her designation as senior travel consultant, her 
length of service, her increases in pay and her ability to take 
up some bonus travel offers from airlines. She gave evidence 
as to her time keeping, her willingness to work overtime, 
cordial relations with her colleagues and with Mr Buktenica 
for the most part and the volume of work handled by her. 
Evidence as to her efficiency and service while in the 
employ of the Respondent was given by a customer Mr B.R. 
Sivalingam. This bore out the Applicant's evidence as to 
competence in significant respects. There is also some 
support for the Applicant's case in the relevant evidence 
produced in another case involving a claim by her sister 
against the Respondent, which record by consent of the 
parties here was incorporated in the record of this matter. 

Mr Buktenica's submissions went largely to two areas in 
respect of the unfair dismissal claim. First, that the dismissal 
was warranted by the serious repercussions from errors by 
the Applicant in her work and her failure to maintain 
standards. Second that no re-employment should be ordered 
because of actions by the Applicant since that time which 
would have the effect of establishing a conflict of interest. 

It is noted that the Commission informed Mr Buktenica 
of the need to put questions in cross examination to the 
Applicant in respect of claims or allegations he wished to 
raise but he chose not to. Nor did he take up the option of 
giving evidence about relevant matters in lieu of simply 
making submissions. Statements said to be by other 
employees of the Respondent were produced but in the 
absence of any opportunity to cross examine the weight to 
be given to such documents is limited. In all they added 
little. 

Having considered the evidence as far as it goes I have 
concluded that the Respondent's action in dismissing the 
Applicant was, in all the circumstances, unfair. The 
circumstances include the length of service, her good record 
and the lack of serious counselling or warning beforehand. 

It remains to consider remedy. The Respondent points to 
action by the Applicant since the dismissal which it says 
militates against any proper re-establishment of the employ- 

ment relationship. However I am not convinced by these 
arguments. It seems to me quite reasonable for a dismissed 
employee to take steps subsequently to improve his/her lot. 
This might involve steps which on the fact of it militate 
against the restoration of the employment relationship. But 
just as the circumstances of a dismissal may be a cause of 
other work arrangements being pursued, die prospect of 
re-employment could similarly result in re-arrangement. I do 
not see why, unfairness being found, the remedy sought 
should be rejected because a dismissed employee has in the 
interim acted to make a living. Should the license Mr 
Buktenica speaks of be incompatible in law or by regulation 
with being an employee of the Respondent then one would 
expect the Applicant, now with the avenue of re-employ- 
ment, to remedy that. I do not think the Commission should 
presume upon that. 

However in respect of the claimed remedy of compensa- 
tion for the loss of contractual benefits in the period since 
the dismissal and such re-employment I am not convinced 
by the Applicant that this should be awarded. 

The reason largely lies in the length of time involved in 
bringing the case, properly, before the Commission. While 
the Respondent might have availed itself of the avenues of 
conciliation when that occurred the facts of this case are that 
there were extensive delays not of the Respondent's making 
at all. For this reason I would limit the claim for 
compensation to a sum equivalent to five weeks' pay. 

Minutes of Order reflecting these conclusions will now 
issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Aneta Dimovska 

and 
Express Travel Pty Ltd. 

No. 956 of 1992. 
COMMISSIONER S.A. KENNEDY. 

19 August 1993. 

Order. 
HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr F. Buktenica on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers confeired 
by the Industrial Relations Act 1979, do hereby order— 

1. That the claim so far as it goes to a higher weekly 
rate of pay applying at the time of dismissal be 
dismissed. 

2. That the claim so far as it goes other contractual 
benefits be dismissed as beyond jurisdiction. 

3. That the claim so far as it goes to unfair dismissal 
be upheld. 

4. That within 21 days the employer make an offer 
of re-employment to the Applicant in the position 
from which she was dismissed or another position 
with no less terms and conditions than those 
applying to the position from which she was 
dismissed. 

5. That the employer pay to the Applicant a sum 
equivalent to five weeks' wages at the rate 
applying at the time of dismissal in compensation 
for contractual benefits lost following her dis- 
missal. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barbara Helen Inglis 

and 
Bohler Steels Pty Ltd 

No. 331 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 August 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application pursu- 
ant to section 29(b)(ii) of the Act, in which the applicant 
alleges that she was unfairly dismissed by the respondent 
and seeks reinstatement in employment and ancillary 
benefits. 

The issue for decision by the Commission comes down 
essentially to whether the applicant's dismissal was unfair 
or whether, as the respondent contends, the termination of 
employment was simply due to a bona fide redundancy and 
was not therefore unfair. Mr John R. Davies, Director of 
Sales and Marketing of the respondent, gave evidence 
which, on the issue of the cause of the dismissal, was inter 
alia as follows: 

"Coming to the dismissal of the applicant, what was 
the reason for your trip across to WA in March of this 
year?—Specifically to dismiss three people. 
Why were you going to dismiss those people?— 
Because of unsatisfactory performance. 

What did you mean by the term unsatisfactory 
performance?—Well, it meant different things to 
different people. In terms of the manager, it meant the 
branch was making continued and growing losses and 
that was unsatisfactory. In terms of Mrs Inglis, it meant 
unsatisfactory company performance and we had to cut 
our losses and in terms of Mr Scerri it was because he 
was a disruptive influence to the workforce. 

With respect to the applicant, Mrs Inglis, how many 
administrative assistants were employed prior to her 
dismissal?—Two. 
How many are now employed by the company?—One. 
Can you identify the person now currently employed?- 
-Yes, it's Mrs Lesley Hussey. 
What duties does Mrs Hussey undertake?—The invoic- 
ing, debt collection, general office work, typing, 
secretarial work, stock ordering. 
Does she undertake the duties that Mrs Inglis used to 
perform?—Yes. 
Why did you select Mrs Inglis for dismissal and not Mrs 
Hussey?—Because Mrs Hussey had been employed by 
the company for a longer period. 
Do you know when they commenced their employ- 
ment—around about?—Around about—there was 
about 8 months' difference between the two. 
At the time of the dismissal, what did you say to the 
three people?—That they were being dismissed for 
unsatisfactory performance. 

THE SENIOR COMMISSIONER: The employment 
separation certification, Mr Brunner, will be exhibit C. 
BRUNNER, MR: Thank you, sir. 
EXHIBIT C Respondent 

Employment separation certificate 
BRUNNER, MR: Can you state from the document the 
reason for termination?—Yes, a shortage of work. 

Who completed this document?—I did. 

Was it your intention to replace Mrs Inglis?—No, 
never; no. 

With respect to Mrs Hussey, she was looking for 
another job. What do you mean by that?—She 
indicated to me that she was not happy with the place 
and she was looking for another position. 
Has Mrs Hussey stayed with the company?—Yes, Mrs 
Hussey decided to stay with the company and she's 
doing an excellent job. 

Are you aware of Mrs Hussey's performance in her 
job?—Yes, I am. 
Would you comment upon that?—Yes. She is doing the 
job that the two assistants did before; she is doing it 
entirely to the company's satisfaction; her work is 
up-to-date and most professional and she works no 
overtime whatsoever. 

Now, you say when you terminated the services of the 
three people that you mentioned that the reason you 
gave was unsatisfactory performance?—Yes. 
Did you attempt to explain what you meant when you 
said those words?—No, I didn't 

But you say that you meant different things by it 
according to the different person involved?—Correct. 

All right. Had you received any adverse reports from 
the WA manager concerning her services?—No. 
In fact you received favourable reports, hadn't you?--. 
-Yes. 
Do you recall a meeting when you addressed employ- 
ees of the branch at which you said that Western 
Australia had the best credit control of all the branches 
in Australia?—Yes. 
Are you aware that Mrs Inglis was the person 
responsible for that in Western Australia?—Yes. 

So would you agree with me that there was really no 
basis upon which her work performance could be 
criticised?—We haven't even criticised her work 
performance. 
Right. So there is no reason relating to her work 
performance which would be said by the company to 
warrant any action to terminate her services?—No. We 
have never said that. 
So is it your evidence that the sole reason—why you 
say her services were terminated—was because of 
redundancy?—Yes. 

And you would say that it's a genuine redundancy?— 
Yes. 
Is that your evidence?—Yes. 
The question of redundancy was the reason why she 
was terminated, but others were terminated for other 
reasons?—Correct. 
So she was the only person made redundant?—Yes. 

When did Mrs Hussey indicate to you that she was 
intending to leave the company?—On the 12th—after 
the people had been dismissed. 
Why didn't you let her go?—She didn't say she was 
intending to leave. She said she was looking for another 
job. 
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But you say that you had a redundancy situation where 
you one surplus admin assistant to requirements. You 
had on the one hand Mrs Inglis who was a good 
employee. You were very happy with her services, who 
wanted to continue on in employment and you had 
another employee who wanted to leave. Why didn't you 
just simply ?—I didn't know that at the time. 

You found out on the 12th, didn't you?—Mm. 

So you had an opportunity before you placed the 
advertisement to change your mind, didn't you?—Yes. 

But you didn't?—No, we didn't. 

Now, upon what criteria did you decide that Barbara 
Inglis was to be the person who was terminated for 
redundancy?—Because she was last on, first off. 

So you didn't look at the respective merits of the 
particular employees in terms of their work perform- 
ance or dedication to the job or seniority or anything 
of that nature, you looked simply at their length of 
service?—No. As far as we were concerned their 
performance of the job was similar. 

So it was decided on the basis that Mrs Hussey had 
been employed for 8 months longer than Mrs Inglis, 
that's what you are saying?—That's right. 

So your strategy to get over this problem was to sack 
a person who was competent and enjoyed the job and 
wanted to continue and to replace her with someone 
who had indicated to you that they wanted to leave and 
they were looking for another job. Is that the case?—I 
have previously explained that Lesley was looking for 
another job, of course, but she didn't have another job 
and she was quite happy to do the job we offered her. 

You would concede, would you not, that you made no 
reference to Mrs Inglis that you were terminating her 
services because of redundancy?—On that day I didn't. 
I made no reference whatsoever. 

And on no subsequent occasion did you tell her that 
that was the reason?—No, I haven't spoken to her 
since. 

So the only indication of the reason why you terminated 
her services for redundancy was shown on the 
separation certificate that she requested?—Yes, that's 
correct. 

THE SENIOR COMMISSIONER: Thank you, Mr 
Brunner. 

Mr Davies, I am still puzzled at your use of the 
expression at the time of the termination of Mrs Inglis' 
services of "unsatisfactory performance." How did 
you intend it?—It was a fairly stressful situation and 
because there were three people involved I specifically 
just used that term. We weren't used to doing this sort 
of action and that was the term I used. 

Your evidence to date is, as I understood it, that in 
respect of two of the employees terminated so far as 
you were concerned that was the reason—that is, their 
performance was unsatisfactory; but really in the case 
of Mrs Inglis that wasn't the reason. It was because, as 
we have heard this morning—well, for the moment 
anyway I will call it redundancy. Why didn't you tell 
her that?—I guess because I was under a fair amount 
of pressure at the time and the only words—Mrs Inglis 
said to me that she was very bitter about it and my only 
comment about it was, "Well, I don't blame you." 
Those were the only words that were spoken in the 15 
minutes." 

(Transcript Pages 7, 8,10, 11, 14,15,16, 17,18, 21,27, 
30, 31) (Emphasis Added) 

Mrs B.H. Inglis testified as to the events as follows: 
"Is that Reg TUrvey—is that the manager?—He's the 
manager, Mr Reg Thrvey. He asked me into his office. 
Jeff Scerri was already there. Mr John Davies was there 
unexpectedly. I greeted him and we shook hands. He 
asked me to take a seat and then he said that the 
services of the three of us were to be terminated that 
morning; that he had documentation for us to sign and 
at which time he would give us our cheques in 
payment. He then said nothing further. The three of 
us—well, speaking for myself, I was certainly shocked, 
surprised and when there was nothing else forthcoming 
/ said, ' 7 think we're entitled to know why we're being 
dismissed," and Mr Davies' response was, "Unsatis- 
factory work performance,'' which rather stunned me. 
What actual words did he use?—' 'Unsatisfactory work 
performance." 
What was your response to that?—I couldn't believe 
it. I mean, as far as I was aware my performance had 
been satisfactory. I questioned that. I said, "That's not 
right," and Mr Davies just simply shook his head. That 
was it—no more. I went out. 

After you left did you have cause to contact the 
company again to get information or to get any 
documents?—I forwarded a letter to Mr Davies at the 
company requesting an employment severance certifi- 
cate for the CES. 
What was the reason—did you get the certificate?— 
Yes, I did. It stated lack of work as the reason for my 
termination. 
What did you think about that?—I couldn t believe that 
that's what he had written. It was not credible. It was 
not true. 

(Transcript Pages 50, 51, 52) (My Emphasis) 
Mrs Hussey's evidence was, in part, that she had received 

an assurance from Mr K. Bowden (a National Director) that 
her employment with the company was not at risk (See 
Transcript Page 35). However, she was later taught some 
additional tasks to enable her to "take over" the duties 
performed by Mrs B. Inglis in her former position 
(Transcript Pages 39, 40, 76 & 77). Mr J.J. Scerri testified 
inter alia that it had been planned that Mrs Hussey would 
be transferred into the sales section and that Mrs Hussey was 
happy about that proposal (See Transcript Pages 71 & 80). 

The evidence of Mr R.J. Turvey, the former W.A. 
Manager for the respondent, particularly impressed the 
Commission. He was an honest and careful witness who was 
without rancour towards the respondent. This evidence was 
that he had no criticism or problem at all with Mrs Inglis's 
work performance nor had there been any criticism of her 
work performance from head office (See Transcript Pages 
86 & 87). Mr Thrvey also testified as to the proposed 
transfer of Mrs Hussey that: 

"So there was an established 12 positions and you had 
how many positions running at the time of your 
termination?—10. 
10?—Yes. 
So you were under the staff establishment?—That's 
right, and that was a point where—and I had spoken 
to Mr Bowden. That was on the Wednesday prior. It 
was just about a—actually we advertised that Friday 
for another person and I was interviewing another 
person to increase those job functions back to 12. 
Right, so who are the two—what are the kinds of 
job?—Yes, right. The first job was—which I had spoke 
to Lesley Hussey about coming into the internal sales 
side. She was quite happy about that. I was looking at 
the cost factor and I was going to put in a junior in 
reception and train them up on VDU operations as a 
spare person and then also put a—the store, to put a 
leading hand, you know, controller, because we're 
under QA management and we needed to tighten up in 
that area and that is the area which I had spoke to Kurt 
Bowden about employing another person to do—in that 
job. 



Now, why were you intending to move Lesley Hussey 
from her job to sales? Because Lesley had been—the 
current job she had as VDU operator and doing 
banking. She was also doing—we had under QA, we 
were doing a lot of tests, extracts, off the original tests 
we would make up a copy and she was doing that as 
well. I thought it was time that she needed a change and 
I believed that there were certain areas—because of the 
way we were operating at the time, the work Barbara 
was doing; take some of the workload from her, give 
it to Lesley as well and also tighten up on the QA 
control and actual Lesley had started organising test 
structures and that before we—when we left. 
So what, was she under-utilised at that time, was 
she?—I believe so. 
So you were going to give her some work from Barbara 
Inglis ?—She had the ability to do the VDU 
operation and like if the—Jeff and John Sutherland, the 
other internal sales chap—if they got an overload, she 
would take the overload and also still be doing 
computer input as well, but then also keep up with the, 
I suppose you like to call it, donkey work. When you 
join a sales team, you have got to start somewhere and 
that was the idea, was to bring her into the sales side. 
Did you discuss this with her?—Yes, and she was very 
happy about it. 
She expressed that she was happy to do that?—Yes. 
Yes, and as I say we had actually advertised for a 
junior. I think Barbara, from memory, had to cancel 
that advertisement going in the paper on the Friday 
morning." 

(Transcript Pages 91 & 92) (My Emphasis) 
From a careful review of all the evidence the Commission 

is compelled to the conclusion that Mr J.R. Davies saw the 
problem of needing to improve the W.A. branch financial 
position in some way as being occasioned by all three 
persons he terminated viz Mr Thrvey, Mr Scerri and Mrs 
Inglis. Mr Davies decided on a "clean sweep" of these 
persons on the evidence regardless of the work performance 
of Mrs B. Inglis which was beyond reproach. This 
conclusion is reinforced by Mr Dirvey's evidence that: 

"Right. So they came in and what happened next?— 
John also informed them both they had been termi- 
nated. 
Can you recall what words were used?—I—there was 
something about—look, honestly, I am trying to think 
about it and the only thing I can remember, it was 
something about management—senior management, 
that cropped up. Now, I was a senior manager. Now, 
did the directors classify Barbara and Jeff as senior 
management or in that same field? That was the only 
thing I could think of at the time. 
So there was some reference made to senior manage- 
ment and you thought that you and Barbara Inglis and 
Jeff Scerri were being included in the term ' 'senior 
management" in WA?—Yes, that was my first—the 
way I interpreted it, but, you know, that's not quite 
correct. Barbara was the secretary plus in the company 
and Jeff was in internal sales. 
But Mr Davies referred to them as senior manage- 
ment?—Well, we were the management group, yes. 
The management group?—Yes." 

(Transcript Pages 89 & 90) (Emphasis Added) 
From a consideration of all the evidence the Commission 

finds on balance as follows: 
(a) The work performance and conduct of Mrs B. 

Inglis was entirely satisfactory at both the branch 
and head office levels of the respondent. The 
position she occupied was senior to that occupied 
by Mrs Hussey. 

(b) The W.A. Branch was, in the opinion of the 
Directors, not meeting appropriate profit levels 
and thereby reducing overall loss levels at a 
sufficiently rapid rate. 

(c) A re-organisation was decided upon by the 
Directors as "a cure" to (b) above without regard 
or consideration of the abilities and job perform- 
ance of Mrs Inglis nor her total non involvement 
with or control over the W.A. Branch's financial 
performance. 

(d) Mrs B. Inglis was simply seen by Mr J. Davies 
incorrectly as part of the W.A. branch manage- 
ment team "who had to go" so that financial 
results might alter in the future. Mrs Inglis' 
position was not redundant at all. 

(e) There was no bona fide redundancy of the position 
occupied by Mrs Inglis and her termination was 
not for that reason. 
Indeed that position continues to exist and is 
presently occupied by Mrs Hussey. 

(f) There was head office approval for a staff 
re-organisation by Mr Hirvey which included Mrs 
Hussey's transfer to the sales area. This fact 
further demonstrates that a bona fide redundancy 
situation as far as Mrs B. Inglis was concerned did 
not exist. 

In the result of the above facts Mrs Inglis was not made 
redundant but was unfairly dismissed in all the described 
circumstances and the appropriate remedy in those circum- 
stances is an Order for reinstatement. 

Appearances: Mr G.N. Hocking (of counsel) appeared on 
behalf of the applicant. 

Mr P.O. Brunner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barbara Helen Inglis 

and 
Bolder Steels Pty Ltd 

No. 331 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

24 August 1993. 
Order. 

HAVING heard Mr G.N. Hocking (of Counsel) on behalf 
of the Applicant and Mr P.G. Brunner on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

(1) That Mrs B. Inglis be reinstated in employment 
with the respondent in her former position without 
loss of wages for the period from the 8th day of 
June, 1993 until 23rd day of August, 1993. 

(2) Mrs B. Inglis' service from the date of her 
dismissal until 23rd day of August, 1993 shall be 
deemed continuous for purposes of all entitle- 
ments other than wages. 

(3) That Mrs B. Inglis shall commence employment 
with the respondent at the normal start time on 
Monday the 23rd day of August, 1993; and 

(4) That Mrs B. Inglis shall be employed for a period 
of not less than twelve (12) months commencing 
from 23rd day of August, 1993 subject only to 
continued satisfactory conduct and performance 
of the duties of the position or her voluntary 
resignation from that employment. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Barron C.M. 

Bateman P.A. 
Bekstead R.P. 
Bell K.M. 

Bicknell P.A. 

Bowron I.E. 
Brailey D. 

Bryce H.M.Y. 

Carter J. 

Champlcy R.P. 

Citraro T. 

Cook M. 
Cooper T.W. 
Crawford C. 
Crommenacker 

The Real Estate Institute of W.A. 
(Inc.) 

Hardie Energy Products Pty Ltd 
Frederick Duffield Pty Ltd 
Aquatic Timeshare t/a Collie 

Hardware 
Lauriana Pty Ltd t/a Farmer Jacks 

Thomlie 
Geo Systems Pty Ltd 
Finville Holdings Pty Ltd t/a Active 

Reality Century 21 
Belmont Recreation Activities and 

Phylos Homes Support Group 
Incorporated 

Eastern Goldfields Aboriginal 
Advancement Council 

Automotive Investments (WA) Pty 
Ltd 

Jolly Green Giant Environmental & 
Healthy Living Expo 

Ghirardi Group 
Richmarts Pty Ltd 
Goldearth Investments Ltd 

A.V.D.Upshot Investments t/a Century 21 
Coast Realty 

inTiiiMuragaia 
Davies S. 

De Silva S. 
Dillon M.J. 
Featherby L.C. 
Gardner G.V. 

Glauser B.D. 
Hanlam P. 

Johnston M. 
Jose R. 
Joseph W.E. 
Lambert J. 
Leighton J.M. 
Lewis J.H. 

Luketin D. 

MacFarlance P.A. 
Magiarraj A. 
Martin S. 

McAllister N.A. 
Moran D. 
Morley R. 

Motherway R.M. 

Norton D.T. 
Nouraie J. 

O'Brien N. 
O'Reilly G.D. 

O'Sullivan T. 

Papworth V.C. 
Parker A. 
Passera E.G. 

Pearse M.J. 

Cohen and Another t/a Graphico 
Agencies 

Fast Eddy's Cafe, Perth 
Dominion Mining Ltd 
The Corporate Media Group 
Culata Pty Ltd as Trustee for the 

Robert Clarke Family Trust t/a 
Wardrobe House of Fashion 

Omegatrend Pty Limited 
Broadmead Pty Ltd t/a South West 

Bolts and Bearings 
Wesfarmers Limited 
Geraldton Resource Centre Inc. 
Kesokewood Pty Ltd 
Scitech Discovery Centre 
Healthpoint Pty Ltd 
Brightview Pty Ltd (Warren Mead) 

t/a Surf Club Fish Cafe 
Amalgamated Information Systems 

Pty Ltd 
PRE International 
Marco Polo Foods Pty Ltd 
Wellington Place Pty Ltd and Others 

t/a Diesel Motors 
Dyno Wesfarmers Limited 
Sanori Developments Pty Ltd 
Longacre Nominees Pty Ltd t/a 

Home and Living Magazine 
Maxwell Arthur Page t/a South 

Hedland Pharmacy 
Drill-Corp 
Richard Ridge (Principal) Peet and 

Company, Wembley 
Cloverdene Pty Ltd—Action Station 
Amberley Pty Ltd 1/a Australian 

Assay Laboratories 
N.R. & NJ. Gardiner and Sons Pty 

Ltd t/a Gardiners Transport 
J.C. & J.M. Lyons Roofing 
Custom Credit Corporation Ltd 
Woodland Constructions (WA) Pty 

Ltd 
Metro Parking 

188/1993 Kennedy C. Discontinued 

1579/1992 Kennedy C. Withdrawn 

651/1993 
118/1993 
514/1993 

Fielding C. 
Beech C. 
Parks C. 

Discontinued 
Discontinued 
Discontinued 

466/1993 Beech C. Discontinued 

670/1993 
283/1993 

Fielding C. 
Halliwell S.C. 

Dismissed 
Discontinued 

661/1993 Fielding C. Discontinued 

828/1993 Gregor C. Discontinued 

330/1993 Fielding C. Discontinued 

247/1993 Beech C. Dismissed 

371/1993 
1398/1992 
763/1993 
137/1993 

Beech C. 
Fielding C. 
Halliwell S.C. 
Fielding C. 

Discontinued 
Dismissed 
Discontinued 
Discontinued 

Beech C. Discontinued 
148/1993 Fielding C. Dismissed 

1027/1993 
503/1993 
12/1993 
979/1993 

Negus C. 
Gregor C. 
Beech C. 
Parks C. 

Discontinued 
Discontinued 
Discontinued 
Discontinued 

1109/1993 
906/1993 

Beech C. 
Fielding C. 

Discontinued 
Dismissed 

900/1992 
572/1993 
669/1993 
504/1993 
517/1993 
1078/1993 

Coleman C.C. 
Beech C. 
Fielding C. 
Beech C. 
Fielding C. 
Beech C. 

Dismissed 
Discontinued 
Dismissed 
Discontinued 
Discontinued 
Discontinued 

305/1993 Gregor C. Dismissed 

1119/1993 
293/1993 
665/1993 

Beech C. 
Beech C. 
Beech C. 

Discontinued 
Dismissed 
Discontinued 

427/1993 
939/1992 
306/1993 

Kennedy C. 
Kennedy C. 
Kennedy C. 

Discontinued 
Discontinued 
Discontinued 

507/1993 Beech C. Discontinued 

328/1993 
733/1992 

Beech C. 
Coleman C.C. 

Discontinued 
Dismissed 

289/1993 
447/1993 

Beech C. 
Kennedy C. 

Discontinued 
Discontinued 

658/1993 Fielding C. Withdrawn 

125/1993 
469/1991 
506/1993 

Gregor C. 
Kennedy C. 
Beech C. 

Dismissed 
Discontinued 
Discontinued 

1019/1993 Parks C. Discontinued 



Commissioner 

Pomeroy P. 
Power F.J. 
Rahman A.M. 
Reid J.L 

Reid J.L. 
Reilly K. 
Roddewig G.C. 
Rundle S.D. 
Seem J.J. 
Schober A. 
Schroeder M. 

Tarratt J.M. 
Tarratt J.M. 
Thompson H.J.A. 

Thomson V. 
Tomkinson B. 
Trevenen V. 
Trouchet M. 
Tyler K. 

Waghom A.J. 

Waldron TJ. 
Williams P. 
Williams S. 

Wisbey A.J. 
Wren S.H. 

Wyee L. 

OGM Engineers Pty Ltd 954/1993 Halliwell S.C. Granted 
Sunday Football League (WA) Inc. 1074/1993 Beech C. Discontinued 
R & I Bank of Western Australia Ltd 1086/1993 Beech C. Discontinued 
Kestral Holdings Pty Ltd t/a Kestral 141/1992 George C. Dismissed 

Homes 
Anchor Star Pty Ltd 290/1992 George C. Dismissed 
Vox Retail Group Limited 430/1993 Fielding C. Discontinued 
Percival Publishing Co Pty Ltd 888/1993 Halliwell S.C. Discontinued 
Petdav Industries Pty Ltd 887/1993 Kennedy C. Discontinued 
Bohler Steels Pty Ltd 332/1993 Halliwell S.C. Discontinued 
Property Action—Dreego Pty Ltd 727/1993 Halliwell S.C. Discontinued 
Eastern Goldfields Aboriginal 829/1993 Gregor C. Granted 

Advancement Council 
Spacezone 29/1993 Parks C. Discontinued 
Carlow Pty Ltd t/a Spacezone 1584/1992 Parks C. Discontinued 
Mayne Nickless Limited t/a The 487/1993 Parks C. Discontinued 

Ovemighters 
MSS Security Services 313/1993 Fielding C. Withdrawn 
Chemy and Sons Pty Ltd 908/1993 Fielding C. Dismissed 
Perth Waldorf School 55/1993 Kennedy C. Withdrawn 
World Enzymes Australia Pty Ltd 711/1992 Fielding C. Dismissed 
Florence Hummerston Accommoda- 907/1993 Halliwell S.C. Discontinued 

tion Services 
Chain Sprockets and Industrial 422/1993 Fielding C. Dismissed 

Transmission Pty Ltd 
Benara Nurseries 683/1993 Beech C. Discontinued 
St. Columba College 717/1993 Fielding C. Withdrawn 
The Parents Without Partners (WA) 885/1993 Halliwell S.C. Granted 

Inc 
Arrow Transportables Pty Ltd 94/1993 Negus C. Discontinued 
Zulu Dawn Pty Ltd t/a Ranger 900/1993 Halliwell S.C. Discontinued 

Camping 
Wedgetail Inn Pty Ltd 714/1993 Fielding C. Withdrawn 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Iron Ore Ltd 

and 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers. 

No. C 314 of 1993. 
COMMISSIONER J.F. GREGOR. 

14 July 1993. 
Registration of an Enterprise Bargaining 

Industrial Agreement. 
No. C 314 of 1993. 

HAVING heard Mr M. Wheeler on behalf of the Applicant 
and Mr S.L. Booth on behalf of the Australian Workers 
Union, West Australian Branch, Industrial Union of Work- 
ers, Mr J.M. McGiveron on behalf of the Transport Workers 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch, Mr J. Murie on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union and 
the Construction, Mining, Energy, Timberyards Sawmills 
and Woodworkers Union of Australia—Western Australian 
Branch and Mr D.F. Bartlem on behalf of the Metals and 
Engineering Workers' Union, and by consent the Commis- 
sion, being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case decision— 
January 1992 and pursuant to the powers conferred on it 
under Section 41 of the Industrial Relations Act 1979 hereby 

registers an agreement titled BHP Iron Ore Enterprise 
Bargaining Agreement, a copy of which is contained in File 
No. C 314 of 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Eltin Ltd. 

No. C 286 of 1993. 
COMMISSIONER J.F. GREGOR. 

5 July 1993. 
Registration of an Enterprise Bargaining 

Industrial Agreement. 

No. C 286 of 1993. 
HAVING heard Mr S. Booth on behalf of the Applicant and 
Mr C. Mitchell on behalf of the Respondent, and by consent 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under Section 41 of the Industrial Relations Act 
1979 hereby registers an agreement titled the Eltin Hedges 
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Gold Mine Agreement 1993, a copy of which is contained 
in File No. C 286 of 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Eltin Ltd. 

No. C 287 of 1993. 
COMMISSIONER J.F. GREGOR. 

5 July 1993. 
Registration of an Enterprise Bargaining 

Industrial Agreement. 

No. C 287 of 1993. 
HAVING heard Mr S. Booth on behalf of the Applicant and 
Mr C. Mitchell on behalf of the Respondent, and by consent 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under Section 41 of the Industrial Relations Act 
1979 hereby registers an agreement titled the Eltin Bodding- 
ton Gold Mine Agreement 1993, a copy of which is 
contained in File No. C 287 of 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

Western Mining Corporation. 
No. C 316 of 1993. 

COMMISSIONER J.F. GREGOR. 
6 September 1993. 

Interlocutory Order. 
WHEREAS on the 14th of July 1993 the Commission was 
advised that a dispute existed between the Australian 
Workers' Union, West Australian Branch and Western 
Mining Corporation at the Kwinana Nickel Refinery over 
the implementation of 12 hour shifts; and 

Whereas the parties had discussions on provisions to 
apply at the Kwinana Nickel Refinery for the implementa- 
tion of those shifts and that those discussions had been 
unsuccessful; and 

Whereas pursuant to Section 44 of the Industrial Relations 
Act 1979, the Commission convened a conference which 
took place on the 19th of July 1993; and 

Whereas at the conference, the parties canvassed the 
history of the dispute between them; and 

Whereas the Commission was told that the parties were 
of the view that, in due course, the Nickel Refinery Award, 
1971 would need to be amended to provide for 12 hour shift 
work at the Kwinana Nickel Refinery but that in the 
meantime the parties were prepared to enter into an 

agreement to enable the introduction of 12 hour shift work 
pending the variation to the Award; and 

Whereas the parties asked the Commission to reflect the 
agreement made by them in an Order interlocutory to the 
proposed variation to the Nickel Refining Award, 1971; 

Now therefore having heard Mr T. Kucera on behalf of 
the Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Mr L.H. Pilgrim on behalf 
of Western Mining Corporation, and by consent, the 
Commission, pursuant to the powers contained in the 
Industrial Relations Act 1979, and in particular Section 
44(6)(ba) and (6a) thereof, hereby makes the following 
orders which are appended hereto in Schedule 1. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule 1. 
Notwithstanding the provisions of the Nickel Refining 

Award, 1971 (No. 6 of 1971) (the award) the following 
agreement between the parties shall apply in relation to 12 
hour shift work. 

12 Hour Shift Work—Kwinana Nickel Refinery. 

1.—Arrangement 
1. Arrangement 
2. Scope 
3. Review 
4. Hours of Work 
5. Shift Work Allowance 
6. Meals 
7. Average Rate of Pay 
8. Leave Accruals 
9. Leave Coverage 

2.—Scope. 
The provisions prescribed in this Order apply to employ- 

ees classified as process operators in accordance with Clause 
28.—Wages of the award and to employees who are in 
training as such who work on a twelve hour shift roster. 

3.—Review. 
Following the expiration of forty eight weeks from the 

date of this Order, the parties shall review the operation of 
twelve hour shift work herein prescribed. 

4.—Hours of Work. 
(1) The hours of work shall be worked in shifts of 12 hours 

in accordance with the agreed continuous shift roster. 
(2) The roster shall provide an average of 336 rostered 

hours for each 56 days of the shift cycle. 

5.—Shift Work Allowance. 
An employee shall in addition to his/her ordinary rate be 

paid $12.00 per shift of 12 hours when on night shift. 
6.—Average Rate of Pay. 

(1) An employee covered by the provisions of this Order 
shall receive an average weekly rate of pay. 

(2) The average weekly rate of pay referred to in 
subclause (1) hereof shall be all inclusive of payment for all 
rostered hours in the shift work cycle including rostered 
overtime hours, shift allowance, weekend and public 
holidays penalties, public holidays both rostered on and 
rostered off, all disability and other allowances and 
payments including service pay. 

(3) The amounts referred to in subclause (2) hereof shall 
be calculated on an annual basis and paid fortnightly. 

(4) Where overtime in excess of the rostered hours of 
work is worked payment shall be made at the rate prescribed 
in Clause 11.—Continuous Shift Workers and Clause 
13.—Rest Period After Overtime of the award as appropri- 
ate. 
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7.—Meals. 
All meals shall be taken on the job and as near as possible 

to the middle of the shift, so far as workload permits. 

8.—Leave Accruals. 
(1) In relation to an employee the subject of this Order 

the expression "week" contained in Clause 15.—Annual 
Leave, Clause 16.—Long Service Leave and Clause 
17.—Absence Through Sickness of the award shall mean a 
period of 40 hours and the expression "day" in Clause 
32.—Special Day Off Provisions of the award shall mean 
a period of eight hours. 
(2) (a) The entitlement to leave therefore shall be as 

follows: 
Annual Leave 200 hours per annum 
Sick Leave 80 hours per annum 
Special Days Off 96 hours per annum 
Long Service Leave 520 hours after 10 years 
continuous service 

(b) The application of the above leave entitlements 
shall, in all respects other than quantum, be in the 
manner set out in the award. 

9.—Shift Coverage for Absence. 
(1) Where an employee is absent from a rostered shift, the 

work of that shift will be carried out by operators in 
accordance with a pre-determined Relief Roster. 

(2) Upon notification by a supervisor of a requirement to 
attend work on other than an ordinary rostered shift, an 
operator on the Relief Roster shall attend as required. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ABB EFT Pty Ltd and Others 

and 
Construction, Mining, Energy Timberyards, Sawmills and 

Woodworkers Union of Australia, Western Australia 
Branch. 

No. C 384 of 1993. 
COMMISSIONER R.N. GEORGE. 

27 August 1993. 
Order. 

WHEREAS at a conference before the Commission held on 
26 August 1993, the Commission was informed of a dispute 
between ABB EPT Pty Ltd and Others (the applicant 
employers) and the Construction, Mining, Energy Timber- 
yards, Sawmills and Woodworkers Union of Australia, 
Western Australia Branch (the respondent union) in relation 
to the application of subclause (1) of Clause 23 of the Engine 
Drivers' (Building and Steel Construction) Award No. 20 
of 1973 ("the Award"); and 

Whereas the Commission was further informed that the 
employees of the applicant employers engaged as crane 
drivers under the Award on the Nelson Point Construction 
Project had resolved to take strike action in relation to the 
dispute with effect from 7.30am on 25 August 1993; and 

Whereas the strike action was said by the respondent 
employers to be in breach of the provisions of the site and 
enterprise bargaining agreements applicable to the site; and 

Whereas the issue before the Commission identified the 
dispute to involve the interpretation and/or the enforcement 
of the Award; and 

Whereas the Commission recommended— 
1. That the employees engaged in the strike action 

resume work at the earliest time practicable on 
Friday 27 August 1993 and in any event no later 
than 7.30am on that day. 

2. That the parties meet to identify and negotiate all 
of the issues in dispute between them within seven 
days of the date of the Recommendation. 

3. That the parties identify in writing their positions 
in relation to any outstanding issues arising from 
the negotiations referred to in 2. above; and 

Whereas a further conference was held before the 
Commission on Friday 27 August 1993 at which time the 
Commission was informed that its Recommendation had 
been rejected and that the employees had resolved to 
continue their strike action for an indefinite period; and 

Whereas the employers informed the Commission that the 
strike action was having a significant effect on the site and 
that the stand-down of other employees who could not be 
usefully employed because of the strike was imminent. 

Now therefore the Commission, having regard for the 
public interest and the interests of the parties directly 
involved and to prevent any further deterioration of 
industrial relations in respect of the matters in question, 
hereby orders in accordance with the provisions of Section 
44 of the Industrial Relations Act 1979 that— 

(1) The Construction, Mining, Energy Timberyards, 
Sawmills and Woodworkers Union of Australia, 
Western Australia Branch and its officials shall 
forthwith take all necessary steps to cease all 
industrial action at the Nelson Point Construction 
Project site, including, but not limited to, bans, 
limitations or strikes affecting the employers party 
to this Order as soon as may be possible hereafter, 
but in any event not later than 8.30am Monday, 
30 August 1993. 

(2) The respondent union and its officials shall not 
engage in any industrial action after 8.30am on 
Monday, 30 August 1993 and employees of the 
applicant employers who are members of or 
eligible to be members of the respondent union on 
the Nelson Point Construction Project shall work 
in accordance with their contracts of service. 

(3) Where it can be shown to the satisfaction of the 
Commission that it has not been practicable for an 
employee to present for work at the time set out 
in (2) above the employee's absence from work 
on that day shall be deemed not to be a breach of 
this Order provided that the employee presents for 
work at the normal commencement time on 
Thesday 31 August 1993. 

(4) The respondent union and its officials shall bring the 
terms of this Order to the attention of the employees 
subject to this Order using all usual and reasonable 
means of communications available to it. 

(5) The employers shall give whatever assistance as 
may be necessary and reasonable to the respon- 
dent union and its officials to assist it in 
complying with paragraph (4) of this Order and in 
any event, if substantial compliance does not 
occur, the applicant employers shall bring the 
matters encompassed in this Order to the attention 
of employees who may not have received commu- 
nication from the respondent union. 

(6) Representatives of the applicant employers and 
the respondent union shall meet within seven days 
of the date of this Order in order to give effect to 
the requirements of recommendations 2. and 3. 
recorded in the recitals to this Order for the 
purpose of having such matters resolved by 
conciliation or arbitration. 

(7) If there is no agreement between the parties as to 
an appropriate time and place for the meeting 
referred to in (6) above that matter is to be referred 
to the Commission by the parties for a time and 
place to be set. 



(8) Liberty is reserved to the parties on the giving of 
24 hours' notice or such other notice as is accepted 
by the Commission, to make application to vary 
or cancel the terms of this Order, 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Editor's Note: Matters relating to Conference No. C 326 
of 1993, C326/1 of 1993 & C326/2 of 1993 are published 
hereunder in chronological order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Metal and Engineering Workers' Union—Western Australia 
and 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

v. 
Swan Brewery Company Limited. 

No. C 326 of 1993. 
COMMISSIONER S.A. KENNEDY. 

30 July 1993. 
Order. 

WHEREAS these parties are in dispute over the action by 
Swan Brewery Company Limited ('the Company') in 
dismissing certain employees on the 20th day of July 1993; 
and 

Whereas the Applicant Union claims that the action of the 
Company in dismissing these employees was harsh and 
unfair and constituted a serious breach of the registered 
Enterprise Agreement between them and other agreements; 
and 

Whereas the Commission has pursued conciliation over 
two days both within the Commission and through 
directions to the parties; and 

Whereas having formed the view that conciliation may 
still be availing; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 44(6)(ba)(i) and (ii), do hereby order— 

1. That Swan Brewery Company Limited forthwith 
shall pay a sum equivalent to one week's wages 
to each ex-employee dismissed on the 20th day of 
July 1993 who at that time was covered industri- 
ally by the Metal and Engineering Workers' 
Union—Western Australia or the Australian Elec- 
trical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); and who has 
not secured employment with the contractor/s 
engaged by Swan Brewery Company Limited or 
with anyone else; and whose name has been 
identified in the records of this matter in the 
Commission on the 29th day of July 1993. 

2. That on 2nd August 1993, Swan Brewery Com- 
pany Limited forthwith shall pay a sum of one 
week's wages to any ex-employee who was 
covered industrially by the Federated Clerks' 
Union of Australia, Industrial Union of Workers, 
W.A. Branch; and who has not secured employ- 
ment with the contractor/s engaged by Swan 
Brewery Company Limited or with anyone else; 
and whose name has been identified in the records 
of this matter in the Commission on the 29th day 
of July 1993. 

3. That any sum paid in accordance with 1. and 2. 
hereof shall be deemed a further payment in lieu 
of notice pursuant to the dismissals of those 
employees provided that this shall not be con- 

strued as acceptance of the dismissals or dispose 
of any claim for re-employment. 

4. That Swan Brewery Company Limited forthwith 
shall enter into discussions with the Metal and 
Engineering Workers' Union—Western Austra- 
lia, Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) and Federated Clerks' Union of Australia, 
Industrial Union of Workers, W.A. Branch on the 
dispute between them and on the respective 
measures identified in the conference proceedings 
of the 29th day of July 1993 with a view to 
resolution of the dispute between them no later 
than the 6th day of August 1993. 

5. That, in addition, the Swan Brewery Company 
Limited forthwith shall enter into discussions with 
the Federated Clerks' Union of Australia, Indus- 
trial Union of Workers, W.A. Branch on issues 
specific to those parties with a view to resolution 
no later than the 6th day of August 1993. 

6. That on the 6th day of August 1993 the parties 
shall report back to the Commission on the 
outcome of these discussions. 

7. That in the event of a breakdown in discussions 
before the 6th day of August 1993, any party may 
seek a reconvening of the conference at that time. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Metal and Engineering Workers' Union—Western Australia 
and 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

v. 
Swan Brewery Company Limited. 

No. C 326 of 1993. 
COMMISSIONER S.A. KENNEDY 

9 August 1993. 
Order. 

WHEREAS these parties are in dispute over the action by 
Swan Brewery Company Limited ('the Company') in 
dismissing certain employees on the 20th day of July 1993; 
and 

Whereas following extensive conciliation in the Commis- 
sion an interim order issued on 29 July 1993 pursuant to 
section 44(6)(ba)(i) and (ii); and 

Whereas the parties have pursued further conciliation 
directly and in extensive conferences before the Commis- 
sion since then; and 

Whereas having formed the view that conciliation may 
still be availing; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 44(6)(ba)(i) and (ii), do hereby order— 

1. That subject to 3. hereof Swan Brewery Company 
Limited forthwith shall pay a further sum beyond 
that ordered on the 29th day of July 1993 and 
equivalent to wages up to and including 13th day 
of August 1993 to each ex-employee dismissed on 
the 20th day of July 1993 who at that time was 
covered industrially by the Metal and Engineering 
Workers' Union—Western Australia or the Aus- 
tralian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch); and 
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who has not secured employment with the 
contractor/s engaged by Swan Brewery Company 
Limited or with anyone else; and whose name has 
been identified in die records of this matter in the 
Commission on the 9th day of August 1993. 

2. That subject to 3. hereof Swan Brewery Company 
Limited forthwith shall pay a further sum beyond 
that ordered on the 29th day of July 1993 and 
equivalent to wages up to and including the 13 th 
day of August 1993 to any ex-employee who was 
covered industrially by the Federated Clerks' 
Union of Australia, Industrial Union of Workers, 
W.A. Branch; and who has not secured employ- 
ment with the contractor/s engaged by Swan 
Brewery Company Limited or with anyone else; 
and whose name has been identified in the records 
of this matter in the Commission on the 9th day 
of August 1993; subject to any adjustments of 
those names by agreement between that union and 
the Respondent. 

3. That 1. and 2. hereof shall not be construed as an 
entitlement to any 'doubling up' or 'double 
counting' in respect of periods of notice already 
paid or ordered paid prior to this order. 

4. That any sum paid in accordance with 1. and 2. 
hereof shall be deemed a further payment in lieu 
of notice beyond that ordered on the 29th day of 
July 1993 pursuant to the dismissals of those 
employees; provided that this shall not be con- 
strued as acceptance of the dismissals or dispose 
of any claim for re-employment. 

5. That Swan Brewery Company Limited the Metal 
and Engineering Workers' Union—Western Aus- 
tralia, Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) and the Federated Clerks' Union of 
Australia, Industrial Union of Workers, W.A. 
Branch shall continue expeditiously the discus- 
sions on the dispute between them with a view to 
resolution no later than the 13th day of August 
1993. 

6. That on 9.00 am on the 11th day of August 1993 
the parties shall report back to the Commission on 
these discussions; provided that if the parties 
agree that such report back is not necessary and 
notify the Commission of such agreement, it shall 
be postponed to a time and date fixed by the 
Commission. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metal and Engineering Workers' Union—Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australia Branch) 
and 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

and 
Swan Brewery Company Ltd. 

No. C 326 of 1993. 
No. C 326/1 of 1993. 

COMMISSIONER S.A. KENNEDY. 
17 August 1993. 

Statement. 
ON the 20 July 1993 Swan Brewery Company Ltd ('the 
Company') instituted instant dismisses in respect of nearly 
half its total workforce. 

This action was disputed vigorously by three unions with 
members affected: the Metal and Engineering Workers' 
Union—Western Australia (the 'MEWU'), the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) (the 'AEEFEU') and the 
Federated Clerks' Union of Australia, W.A. Branch (the 
'FCU'). 

These unions applied to the Commission for a concilia- 
tion conference in an effort to deal with issues arising. The 
dispute has been the subject of extended and detailed 
discussions in the Commission and directly between the 
parties at the direction of the Commission over a period of 
more than two weeks. And on Friday 13th August 1993 a 
hearing in respect of part of the dispute resulted. 

First the dismissals. There is no doubt that by its actions 
on 20th July 1993 the Company— 

• put into effect a well planned demolishment of 
certain employment relationships at its Canning 
Vale site which it considered were not compatible 
with a new commercial orientation; 

• cynically manipulated ex-employees so that some 
were immediately employed by contractors with 
which the Company had already entered into 
arrangements, but on lower conditions of employ- 
ment; 

° ensured in the process that it lost not one beat in its 
pursuit of production whereas its ex-employees were 
affected instantly and detrimentally; 

• seriously undermined its credibility in respect of its 
relationship with its employees in that a mere matter 
of months ago it entered into an enterprise agreement 
citing mutual ends as a common goal with its then 
workforce; 

• in the process disregarded such things as long 
service, record, loyalty and an employee's moral 
right to know where he/she stands in relation to the 
employer; 

• effectively attacked the long standing trust between 
this Company and its employees; and 

• seriously disorientated many of the working lives 
and personal lives of its work force. 

The Company's argument that its need to concentrate on 
brewing and packaging, difficulties in achieving fast enough 
change in the maintenance area and commercial pressures 
justified its actions must be offset against the recency of the 
registration of its own enterprise agreement in this Commis- 
sion; the recency of a matter within the Commission 
involving the very employees it instantly disposed of on 20 
July 1993; and its failure to have recourse to the 
Commission for relief from what it now asserts were 
excessive manning levels and work practices and conditions 
were not viable. In my view the Company's reasons do not 
justify its actions at all. It had other avenues. 

It goes without saying that in the event of terms and 
conditions of employment and work practices imposing an 
unreasonable competitive burden on an employer it behoves 
any union to realistically appraise and expeditiously assist 
with proper and reasonable remedies. And, in the event of 
that co-operation not being forthcoming, the Commission 
will intervene and impose change. The record shows that 
time and again. 

But no proposal was raised by the Company with the 
unions. No proposal was raised by the Company in the 
Commission. And, most importantly, no proposal was raised 
by the Company with the employees the subject of this 
dispute. 

Nor do I accept that the redundancy payments made at the 
time is somehow mitigation. There is no doubt that in 
general terms the redundancy package applying at the 
Company is relatively good in comparison with others in the 
community. But the fact is that in complying with these the 
Company was simply meeting legal obligations. The 
meeting of obligations does not of itself render the act fair. 
Or put another way, the exercise of a legal right to dismiss 
does not have an automatic corollary that a right exercised 
in accordance with the law is thereby fair. Indeed it has long 
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been held in this country that the right to dismiss is one to 
be exercised fairly. It is for this very reason that this 
Commission has die authority to intervene if a claim of 
unfairness is established. 

On 20 July 1993 the Company's management chose to 
impose a perceived 'commercial' burden on a large 
proportion of its work force; instantly and without warning. 
That was unfair, oppressive, unreasonable and an insult to 
mature, progressive enterprise bargaining. The action of the 
Company was all the more devastating to the employees 
affected because it was an aberration in terms of the history 
of this Company's relations with its employees to then. It 
was an abuse of trust. I am firmly convinced that in all the 
circumstances remedy for the individuals affected was vital 
for not only them but for any prospect of remedy of work 
relationships on site. 

It is notable that in the period since the dismissals the 
Company has proceeded in the Commission in a manner 
aimed at remedying the situation. In doing this it has 
ultimately acknowledged that its actions may have seriously 
affected the working lives of the individuals now the subject 
of the determination and that what it had done, while legally 
available to it, was to be regretted. Not surprisingly the 
discussions in the Commission have not been easy. At times 
they have been acrimonious. But, in all to date, it is a credit 
to the unions involved, to the individuals affected (who 
attended nearly all the discussions in the Commission) and 
to the Company's two negotiators that there has been some 
measure of success to date in settling the disputes. 

In the afternoon of 13 August 1993, the FCU and the 
Company reached a separate agreement on the dispute 
between them. That agreement has been endorsed by the 
Commission. It involves certain further considerations by 
the Company to various employees affected by its actions 
on the 20 July 1993. The Commission determined pursuant 
to section 26(1) and section 27(1) that the terms of the Order 
should remain private and that its terms could not be 
extended to others. 

On Friday evening 13 August 1993, after a further four 
hours of exhaustive discussion in the Commission, the two 
remaining unions and the Company agreed to ask the 
Commission to arbitrate on their respective proposals for 
settlement of the dispute over ex-employees who have not 
secured other employment. They put this agreement in 
writing. Further, in so doing, they agreed to accept whatever 
the outcome was with no right of appeal to be exercised. 

The hearing commenced at approximately 6.00pm and the 
decision was delivered to the parties at approximately 
7.45pm that evening. 

The result involves further, significant considerations 
imposed on the Company in respect of those persons who 
had been employed, mostly in plant maintenance, and who 
had not secured employment on site. The Commission 
agreed with the parties that the actual terms of the decision 
as it affected individuals should be private. The order which 
issues will maintain that confidentiality and, as with the 
FCU Order, precludes the Company from extending these 
in any way. 

There is still a dispute over the terms and conditions now 
applying on the Canning Vale site in respect of work 
previously carried out by ex-employees. However the two 
unions concerned and the Company have agreed to pursue 
this dispute separately within the aegis of the Commission 
and will report back to the Commission shortly. 

The Orders determining the dispute to date now formally 
issue. 

(Sgd.) S.A KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Metal and Engi- 

neering Workers' Union—Western Australia 
and 

Swan Brewery Company Ltd. 
No. C 326 of 1993. 

COMMISSIONER S.A. KENNEDY. 
17 August 1993. 

Order. 
WHEREAS these union parties ('the AEEFEU' and 
'MEWU') and another union ('the Federated Clerks' Union 
of Western Australia—W.A. Branch') have been in dispute 
with Swan Brewery Company Ltd ('the Company') since 
20th day of July 1993 over its instant dismissal of certain 
of its employees; and 

Whereas these unions applied to the Commission in 
respect of the dispute; and 

Whereas since that time the Commission has presided 
over extensive conference proceedings involving all these 
parties; and 

Whereas as well the parties have been directed to have 
further discussions between them and two interim orders to 
this end have been issued by the Commission; and 

Whereas on the 12 August 1993 the remaining issues 
between the Company and the Federated Clerks' Union of 
Australia—W.A. Branch were separately identified and 
dealt with by way of Matter No. C 326/1 of 1993; and 

Whereas after further discussions a consent arrangement 
was arrived at between those parties and the Commission 
endorsed a consent order on the 13 August 1993 reflecting 
this full and final settlement of the dispute; and 

Whereas the conference on the dispute between the 
MEWU—AEEFEU and the Company in Matter No. C 326 
of 1993 was reconvened at 2.00pm on 13 August 1993; and 

Whereas after some further four hours of discussions the 
two unions and the Company, while unable to resolve the 
dispute between them— 

• agreed that the dispute between the MEWU— 
AEEFEU and the Company over the rates and 
conditions applying to dismissed employees 
working on site should be divided from the 
remainder of the dispute; 

• agreed to confer jurisdiction on the Commission 
re remedy in respect of the dispute involving other 
named ex-employees; 

• agreed to put their respective positions to the 
Commission as to remedy; 

• agreed to accept a discretionary determination of 
the dispute by the Commission within the ambit 
of their respective positions; 

• agreed that the decision by the Commission would 
be final and conclusive and, having submitted to that 
arbitration, no appeal rights would be exercised; 

• agreed that the respective terms proposed for 
settlement of the dispute and the terms of any 
Order of the Commission should remain confiden- 
tial between the parties; 

• agreed that, in respect of any outcome, any 
ex-employee covered by the determination in the 
meantime who was offered and chose to take up 
an available position with the Company or a 
contractor on site could do so; provided that this 
was done by 20 August 1993, in which event such 
re-employed person would no longer be covered 
by the determination, but would be covered in 
respect of the remaining issue involving contrac- 
tors should he/she be so employed or, insofar as 
the person took up employment with the Com- 
pany, would surrender the redundancy payments 
received to date. 
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Whereas the parties having committed in writing to confer 
jurisdiction on the Commission as far as it was necessary 
for the purposes of the foregoing; and 

Whereas the Commission, having regard for the objects 
of the Industrial Relations Act 1979 agreed to divide the 
dispute and to refer and arbitrate that part of the dispute 
designated C 326 of 1993 within the ambit of the respective 
positions; 

Now therefore I the undersigned having heard Mr K. 
Peckham and with him Mr N. Hodgson on behalf of the two 
unions and Mr J. Knuckey and with him Mr P. McGuire on 
behalf of Swan Brewery Company Ltd, pursuant to the 
Industrial Relations Act 1979, does hereby order— 

1. That the dispute between the two union parties and 
Swan Brewery Company Ltd involving employ- 
ees dismissed on the 20th day of July 1993 who 
are working on the brewery site at Canning Vale 
shall be divided from the remainder of the dispute 
and shall be designated C 326/2 of 1993; 

2. That the remainder of the dispute involving 
employees dismissed on the 20th day of July 1993 
and identified in the Schedule to this Order shall 
be determined in accordance with the further 
obligations specified in the Schedule and imposed 
on Swan Brewery Company Ltd in respect of each 
of those employees; 

3. That the terms of the Schedule shall remain 
private and confidential between the union parties 
and Swan Brewery Company Ltd; 

4. That the Schedule to this Order shall not be 
published nor be open to the public; 

5. That Swan Brewery Company Ltd shall not 
release any moneys in accordance with this Order 
unless the person to whom the payment is to be 
made has provided a written agreement to keep the 
terms confidential; 

6. That subject to 5. hereof Swan Brewery Company 
Ltd shall make any payments in accordance with 
this Order within 14 days of receipt of such written 
commitment to confidentiality; 

7. That notwithstanding the terms of the Schedule to 
this Order, any named person who on before the 
20th day of August and by choice, becomes either 
an employee of Swan Brewery Company Ltd or 
is engaged to work on the brewery site, may be 
categorised accordingly with no liability arising 
under this Order. 

8. That Swan Brewery Company Ltd shall not extend 
the terms of this Order in any way so as to apply 
to employees or ex-employees who are not named 
in the Schedule. 

9. That the terms of this Order and the Schedule 
thereto shall be full and final settlement of the 
dispute between the two union parties and Swan 
Brewery Company Ltd in respect of all the 
persons named in the Schedule. 

10. That, by consent respectively of each of the parties 
to this matter, there shall be no appeal raised 
against this determination. 

11. That the terms of the Schedule shall constitute a 
further redundancy payment to the persons so 
identified. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, W.A. Branch 
and 

Swan Brewery Company Ltd. 
No. C 326/1 of 1993. 

COMMISSIONER S.A. KENNEDY. 
17 August 1993. 

Order. 
WHEREAS the Federated Clerks' Union of Australia, 
Industrial Union of Workers, W.A. Branch ('the FCU'), 
along with two other unions party to Application No. C 326 
of 1993, has been in dispute with Swan Brewery Company 
Ltd ('the Company') in relation to the Company's actions 
on or about the 20th day of July 1993 involving treatment 
of various employees; and 

Whereas the FCU, along with the other two unions, 
sought the assistance of the Commission; and 

Whereas extensive discussion has gone on between the 
unions and the Company in the period since the 20th day 
of July 1993, both within the Commission and directly 
between the parties following orders by the Commission to 
that effect; and 

Whereas the Commission has issued interim orders 
pursuant to section 44(b)(ba) of the Industrial Relations Act 
1979; and 

Whereas following further discussions issues exclusive to 
the FCU and the Company were identified; and 

Whereas as a consequence the Commission, with the 
consent of the FCU and the Company, divided these issues 
from those between the other two unions and the Company 
and designated these the subject of C 326/1 of 1993; and 

Whereas the FCU and the Company continued discus- 
sions on those issues specific to them; and 

Whereas before the Commission on the 13th day of 
August 1993 the parties identified common understandings 
reached between them in full and final settlement of their 
dispute; and 

Whereas, having considered the circumstances of the 
dispute and the submissions of the parties, the Commission 
concluded that there was good reason pursuant to section 
26(1 )(c) of the Industrial Relations Act 1979 to exercise the 
discretion conferred by the Act to secure the privacy of the 
terms of understanding between the parties; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 44(8)(a) and by consent, do hereby 
order— 

1. That the terms recorded in the Schedule to this 
Order shall apply to the persons named therein; 

2. That payments in respect of 1(a) of the Schedule 
shall be deemed full and final settlement by Swan 
Brewery Company Ltd of the dispute over any 
accrued sick leave redundancy benefit for any 
person receiving such payment; 

3. That any payments in respect of 1(b), (c) and (d) 
of the Schedule shall be deemed to be part of the 
redundancy arrangements between Swan Brewery 
Company Ltd and the persons named therein; 

4. That the payments already made by Swan Brew- 
ery Company Ltd in accordance with the interim 
orders issued in Matter No. 326 of 1993 to persons 
named in the Schedule to this Order are hereby 
endorsed in this final order and shall continue to 
be deemed additional payments in lieu of notice 
of termination; 

5. That the Federated Clerks' Union of Australia, 
Industrial Union of Workers, W.A. Branch and 
Swan Brewery Company Ltd shall keep confiden- 
tial the details of their understandings and the 
terms of the Schedule to this order; 

12. That the payments already made by Swan Brew- 
ery Company Ltd in accordance with the interim 
orders issued in Matter No. C 326 of 1993 to 
persons named in the Schedule to this Order are 
hereby endorsed in this final Order and shall 
continue to be deemed additional payments in lieu 
of termination. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



2494 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

6. That Swan Brewery Company Ltd shall not 
release any further moneys in accordance with this 
Order unless the person to whom the payment is 
to be made has provided a written agreement to 
keep the terms confidential; 

7. That subject to 6. hereof. Swan Brewery Company 
Ltd shall make the payments in accordance with 
this Order within 14 days of receipt of such written 
commitment to confidentiality; 

8. That the Schedule to this Order shall not be 
published nor be open to the public. 

9. That Swan Brewery Company Ltd shall not extend 
the terms of this Order in any way so as to apply 
to other employees or ex-employees. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, 
Foundry and Engineering Union 
Western Australian Branch); and 
Metals and Engineering Workers' 

Union—Western Australian Branch 

and 

Swan Brewery Company Ltd. 

No. C 326/2 of 1993. 

COMMISSIONER S.A. KENNEDY. 

30 August 1993. 

Order. 

WHEREAS these parties were in dispute over the action of 
the Swan Brewery Company Ltd in dismissing a number of 
its employees; and 

Whereas the issues between the parties in respect of most 
of these dismissals have been settled; and 

Whereas this remaining issue concerns persons dismissed 
by Swan Brewery Company Ltd who are now employed on 
site by other employers; and 

Whereas following discussions on various issues between 
the parties to this matter and another employer, an 
agreement as to terms and conditions to apply has been 
reached; and 

Whereas this agreement has been communicated to the 
Commission; and 

Whereas the union parties have informed the Commission 
that on the basis of this they no longer seek to pursue this 
application; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979 does hereby 
order— 

That this application be and is discontinued. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Western Australian Meat Commission. 
No. C 398 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 September 1993. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission in matter No. C 354 
of 1993; and 

Whereas on the 10th and 16th days of August, 1993 
conferences were held by the Commission, as presently 
constituted, pursuant to Section 44 of the Act in relation to 
that matter; and 

Whereas the Commission having heard the parties issued 
the following recommendation;— 

(1) That for the balance of the week ending 20th 
August, 1993 the speed of the mutton chain should 
remain at 8 per minute for the 37 man team; and 

(2) That the rotation of tasks shall be arranged 
between Mr Joe Mirco and Mr Arthur Totten 
commencing from Monday of next week and thus 
permit the Western Australian Meat Commission 
to operate at the speed of 7 per minute for the 31 
man teams; and 

(3) That because of the events leading to the dispute, 
the employees concerned ought to be paid for the 
lost time that was incurred on 9th August, 1993. 

And whereas, the above recommendation was accepted 
by both parties and applied by them; and 

Whereas, at the expiration of the recommendation further 
industrial action has occurred in relation to the same issue; 
and 

Whereas, the Commission has held a further conference 
of the parties in Matter No. C 398 of 1993 and again heard 
the parties in relation to the issues in dispute; and 

Whereas, the respondent put forward a compromise 
proposal and the Union was directed to obtain it's members' 
views on those proposals; and 

Whereas, the Union advised the Commission that it and 
and it's members considered the chain speed of 8.5 per 
minute unsafe; and 

Whereas, the Commission requested, and later received, 
a report from Inspector D. Painter of the Department of 
Occupational, Health, Safety and Welfare following an 
inspection by him under the Occupational, Health, Safety 
and Welfare Act 1984 of the operation of the 37 person chain 
operating at both 8 and 8.5 per minute and that report 
concludes as follows— 

"From my observations I could not see that the 
increase in the speed of the chain from 8 to 8.5 sheep 
per minute with a 37 person team operating number 2 
chain would be unsafe in the short term, however I urge 
the Industrial Relations Commission to consider the 
long term effects on the slaughtermen should the 
Western Australian Meat Commission prolong the 
current use of number 2 chain with a 37 person team." 

Whereas, the parties are still unable to arrive at any 
agreement as to the appropriate speeds of the mutton chain 
and the levels of manning; and 

Whereas, it is now necessary for the Commission to 
prevent the further deterioration of industrial relations 
between the parties; 

The Commission hereby orders: 
That unless the two mutton slaughtering teams of 

thirty one persons are required or until the arbitration 
proceedings are completed the following shall apply; 

1. Where a 26 person team is used the chain 
speed shall be 6 per minute. 



2. Where a 31 person team is used the chain 
speed shall be 7 per minute. 

3. Where a 37 person team is used the chain 
speed shall be 8.5 per minute. 

This Order shall take effect from the 6th day of 
September, 1993 and remain in force until further 
Order of the Commission and during this period the 
employees will work in accordance with the Meat 
Industry (Western Australian Meat Commission— 
Robb Jetty Division) Award 1977 No. R 16 of 1976 and 
this Order and shall not engage in industrial action in 
relation to this matter. The Union shall take all such 
action to ensure that this Order is complied with by it's 
officers and it's members. 

(Sgd.) G.G. HALLIWELL, 
[U.S.] .Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Marketing Corporation 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. C 695 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
31 August 1993. 

Order. 
WHEREAS pursuant to Section 44 of the Act, the 
Commission held a further conference on the 30th day of 
August, 1993 to enable the parties to report their progress 
toward agreement on a method for calculation of productiv- 
ity bonus payments to employees of the Western Australian 
Meat Marketing Corporation at its Spearwood operations; 
and 

Whereas the parties indicated that they had not yet 
resolved the question of the method of calculation of 
productivity bonus payments to be finally employed but 
were confident of doing so in the near future; and 

Whereas the parties sought the assistance of the Commis- 
sion in the form of an Order to apply for an interim period 
to enable the payment of productivity bonus payments 
calculated by a simplified total hours/total output method 
and allowing for the incorporation of up to 14% of total 
hours as times not accounted for in the exact time and 
motion studies applied; and 

Whereas the parties agreed that productivity bonus 
payments as calculated by the simplified method should 
apply from the date of the commencement of the trial 
process, to wit, 27 July, 1993 and apply until such time as 
the detail of the proposed final method of calculation of 
productivity bonus payments is agreed between the parties 
and brought forward in the context of an application for an 
enterprise agreement between the parties; and 

Whereas the parties agree that productivity bonus 
payments provided for by interim Order shall be paid at rate 
and one half but the Western Australian Meat Marketing 
Corporation reserves it's position on the rate to apply in 
relation to the finalised method of calculation; and 

Whereas the parties agree that in the event of industrial 
action being taken by die union inconsistendy with the 
obligations imposed on the union by the Dispute Setdement 
Procedure set forth in Schedule Two of the Meat Industry 
(WA Lamb Marketing Board) Award, 1981, such action 
shall result in the forfeit of any and all productivity bonus 
payments for the week in which such action occurs; and 

Whereas the parties agree that in the event that the final 
agreed method of calculation of productivity bonus pay- 
ments provides for payments in excess of those provided for 
by the simplified method to be applied for the interim period 
the subject of this Order, the Western Australian Meat 

Marketing Corporation will pay to it's employees at it's 
Spearwood operations the difference between such pay- 
ments retrospectively to the date of commencement of the 
trial process, to wit, 27 July, 1993; and 

Whereas the parties seek, and are granted, opportunity to 
report to the Commission their progress toward an enterprise 
agreement and the need or otherwise for the continuing 
application of this Order no later than one month from it's 
date of issue; 

The Commission hereby orders: 
1. That notwithstanding the provisions of Clause 

8.—Rates of Wages of the Meat Industry (WA 
Lamb Marketing Board) Award, 1981, the West- 
em Australian Meat Marketing Corporation shall 
pay to it's employees at it's Spearwood operations 
productivity bonus payments as calculated by the 
simplified total hours/total output method agreed 
between the parties on 29 August, 1993. 

2. That such payments will be made for an interim 
period pending agreement between the parties on 
a method for calculation of productivity bonus 
payments to be incorporated into a proposed 
enterprise agreement between the parties. 

3. That such payments shall apply from 27 July, 
1993 until such time as the parties advise the 
Commission of their preparedness to adopt an 
agreed finalised method of calculation of produc- 
tivity bonus payments. 

4. That on receipt of the advice from the parties 
referred to in 3, above, and confirmation by report 
to the Commission of the details of the final 
agreed method of calculation of productivity 
bonus payments, this Order shall be deemed to be 
cancelled. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' 

Union—Western Australia 
and 

Cargill Australia Limited and Others. 
No. C 260 of 1993. 

COMMISSIONER J.F. GREGOR. 
11 June 1993. 

Registration of an Enterprise Bargaining 
Industrial Agreement. 

No. C 260 of 1993. 
HAVING heard Mr D. Bartlem on behalf of the Applicant 
and Mr S.L. Booth on behalf of the Australian Workers 
Union, West Australian Branch, Industrial Union of Work- 
ers and Mr C. Mitchell on behalf of Cargill Australia, and 
by consent the Commission, being satisfied that the matter 
is consistent with the Principles enunciated by the State 
Wage Case decision—January 1992 and pursuant to the 
powers conferred on it under Section 41 of the Industrial 
Relations Act 1979 hereby registers an agreement titled 
Cargill Australia Limited Enterprise Bargaining Agreement 
1993, a copy of which is contained in File No. C 260 of 
1993. 

(Sgd.) J.F GREGOR, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
Metals and Engineering Workers Union—Western 

Australian Branch. 
No. C 318 of 1993. 

COMMISSIONER G.L. FIELDING. 
12 August 1993. 

Order. 
WHEREAS on or about 15 July 1993, a member of the 
Metals and Engineering Workers Union—Western Austra- 
lian Branch ("the Union"), Mr Kaminski, was dismissed by 
Hamersley Iron Pty Limited ("the Company") from his 
employment as a Mine and Port Operations Maintenance 
Employee, Level 1 at the Company's Tom Price operations, 
for alleged misconduct. 

And whereas the Union asserted that the dismissal was 
unfair and certain members at Tom Price withdrew their 
labour in support of a claim for the reinstatement of Mr 
Kaminski. 

And whereas conferences were convened pursuant to 
section 44 of the Industrial Relations Act 1979, on 19 and 
30 July 1993 between the Company and the Union relating 
to the matter in dispute; 

And whereas following discussions at those conferences 
the parties have reached agreement; 

Now therefore I the undersigned pursuant to the Industrial 
Relations Act 1979, and in particular section 44(8), by 
consent, do hereby order— 

That notwithstanding the provision of the Iron Ore 
Production and Processing (Hamersley Iron Pty Lim- 
ited) Award 1987 that Mr Kaminski be and is hereby 
suspended from his employment with the Company for 
the period between 16 July and 14 August, 1993 
inclusive without pay or any other entitlement to accrue 
benefits under the Award for that period, provided 
however, that in all other respects Mr Kaminski's 
employment with the Company shall be deemed to be 
continuous. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coca-Cola Bottlers, Perth. 
No. C 382 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 August 1993. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 25th day of August, 1993 conferences 
were held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas the Commission recommended that further 
negotiations take place and that a resumption of work occur; 
and 

Whereas the Commission's recommendation was put to 
a mass meeting of employees at 12noon on 25th day of 
August, 1993 by the applicant union's officials but was 
rejected by those employees; and 

Whereas the conference resumed at 2.15pm on 25th day 
of August, 1993 before the Commission but total agreement 
was not reached on the union's claims; and 

Whereas it has been demonstrated that industrial action 
had occurred in support of the union's claims and was 
continuing; and 

Whereas, in the opinion of the Commission, it is 
necessary to prevent the further deterioration of industrial 
relations between the parties; 

The Commission hereby orders: 
(a) That the applicant union and its' officials shall 

take all necessary steps to ensure that all the 
persons concerned, who are members of the union 
or are eligible to be members of the union, are 
advised of this Order of the Commission and shall, 
by all reasonable means ensure a resumption of 
normal work at the respondent's operations in 
accordance with this Order. 

(b) The provisions contained in Schedule A to this 
Order and which form part of this Order shall 
become conditions of employment of Production 
and Warehouse employees of the respondent and 
those conditions are binding upon and shall be 
observed by the respondent. 

(c) This Order shall come into operations from no 
later than 11.00am on the 26th day of August, 
1993 as to paragraph (a) above and from 11.(Warn 
on the 26th day of August, 1993 as to paragraph 
(b) hereof and further as to paragraph (b) hereof 
shall remain in force until varied or cancelled by 
the Commission by consent of the parties or at the 
conclusion of arbitration proceedings upon the 
union's claims now before the Commission. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule A. 

Introduction of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite decision 
to introduce major changes in production, pro- 
gramme, organisation, structure or technology that 
are likely to have "significant effects" on 
employees, the employer shall notify the employ- 
ees who may be affected by the proposed changes 
and their union or unions. 

(b) "Significant effects" include termination of em- 
ployment, major changes in the composition, 
operation or size of the employer's workforce or 
in the skills required; the elimination or diminu- 
tion of job opportunities, promotion opportunities 
or job tenure; the alteration of hours of work; the 
need for retraining or transfer of employees to 
other work or locations and the restructuring of 
jobs. Provided that where the award makes 
provision for alteration of any of the matters 
referred to herein an alteration shall be deemed not 
to have "significant effects". 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employees 

affected and their union or unions, the introduc- 
tion of the changes referred to in subclause (1) of 
this clause, among other things, the effects the 
changes are likely to have on employees, meas- 
ures to avoid or minimise the adverse effects of 
such changes on employees and shall give prompt 
consideration to matters raised by the employees 
and/or their unions in relation to the changes. 

(b) The discussion shall commence as soon as is 
practicable after a definite decision has been made 
by the employer to make the changes referred to 
in subclause (1) of this clause. 
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(c) For the purpose of such discussion, the employer 
shall provide in writing to the employees con- 
cerned and their union or unions, all relevant 
information about the changes including the 
nature of the changes proposed; the expected 
effects of the changes on employees and other 
matters likely to affect employees provided that 
any employer shall not be required to disclose 
confidential information the disclosure of which 
would be inimical to the employer's interests. 

Redundancy. 
(1) Discussions Before Terminations 

(a) Where an employer has made a definite decision 
that the employer no longer wishes the job the 
employee has been doing done by anyone and this 
is not due to the ordinary and customary turnover 
of labour and that decision may lead to termina- 
tion of employment, the employer shall hold 
discussions with the employees directly affected 
and with their union or unions. 

(b) The discussion shall take place as soon as is 
practicable after the employer has made a definite 
decision which will invoke the provisions of 
paragraph (a) of this subclause and shall cover 
among other things, any reasons for the proposed 
terminations, measures to avoid or minimise the 
terminations and measures to minimise any 
adverse affect of any terminations on the employ- 
ees concerned. 

(c) For the purpose of such discussion the employer 
shall provide in writing to the employees con- 
cerned and their union or unions, all relevant 
information about the proposed terminations in- 
cluding the reasons for the proposed terminations, 
the number and categories of employees likely to 
be affected and the number of employees normally 
employed and the period over which the termina- 
tions are likely to be carried out. Provided that any 
employer shall not be required to disclose confi- 
dential information the disclosure of which would 
be inimical to the employer's interests. 

(2) Notice of Termination by Employer 
(a) In order to terminate the employment of an 

employee (other than a casual employee) the 
employer shall give the employee the following 
notice— 

Period of Continuous Service Period of 
Notice 

During the first month 1 day 
More than one month but less than 1 year 1 week 
1 year but less than 3 years 2 weeks 
3 years but less than 5 years 3 weeks 
5 years and over 4 weeks 
(b) An employee who at the time of being given 

notice is over 45 years of age and who at the date 
of termination has completed two years' continu- 
ous service with the employer, shall be entitled to 
one week's notice in addition to the notice 
prescribed in paragraph (a) of this subclause. 

(c) Payment in lieu of the notice prescribed in 
paragraphs (a) and (b) of this subclause shall be 
made if the appropriate notice period is not given. 
Provided that employment may be terminated by 
part of the period of notice specified and part 
payment in lieu thereof. 

(d) In calculating any payment in lieu of notice the 
employer shall pay the employee the ordinary 
wages for the period of notice had the employment 
not been terminated. 

(e) The period of notice in this subclause shall not 
apply in the case of casual employees, apprentices 
or employees engaged for a specific period of time 
or for a specific task or tasks. 

(3) Transfer to Lower Paid Duties 
Where an employee is transferred to lower paid duties for 
reasons set out in paragraph (a) of subclause (1) of this 
clause the employee shall be entitled to the same period of 
notice of transfer as the employee would have been entitled 
to had the employment been terminated, and the employer 
may at the employer's option, make payment in lieu thereof 
of an amount equal to the difference between the former 
ordinary weekly rate of wage and the new lower ordinary 
weekly rate of wage for the number of weeks of notice still 
owing. 

(4) Severance Pay 
(a) In addition to the period of notice prescribed in 

paragraph (a) of subclause (2) in Clause 6— 
Contract of Service, of this award, for ordinary 
termination, and subject to further order of the 
Commission, an employee whose employment is 
terminated for reasons set out in paragraph (a) of 
subclause (1) of this clause shall be entitled to the 
following amount of severance pay in respect of 
a continuous period of service. 
Period of Continuous Service Severance 

Pay 
Less than 1 year Nil 
1 year but less than 2 years 4 weeks 
2 years but less than 3 years 6 weeks 
3 years but less than 4 years 7 weeks 
4 years and over 8 weeks 

"Weeks Pay" means the ordinary weekly rate 
of wage for the employee concerned. 

Provided that the severance payments shall not 
exceed the amount which the employee would 
have earned if employment with the employer had 
proceeded to the employee's normal retirement 
date. 

(b) For the purpose of this clause continuity of service 
shall not be broken on account of— 

(i) any interruption or termination of the em- 
ployment by the employer if such interrup- 
tion or termination has been made merely 
with the intention of avoiding obligations 
hereunder in respect of leave of absence; 

(ii) any absence from work on account of 
personal sickness or accident for which an 
employee is entitled to claim sick pay as 
prescribed by this award or on account of 
leave lawfully granted by the employer; or 

(iii) any absence with reasonable cause, proof 
whereof shall be upon the employee; 

Provided that in the calculation of continuous 
service under this subclause any time in respect 
of which an employee is absent from work except 
time for which an employee is entitled to claim 
annual leave, sick pay, long service leave and 
public holidays as prescribed by this award shall 
not count as time worked. 

(c) Service by the employee with a business which 
has been transmitted from one employer to 
another and the employee's service has been 
deemed continuous in accordance with subclause 
(3) of Clause 2 of the Long Service Leave 
Provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4 shall 
also constitute continuous service for the purpose 
of this clause. 

(5) Employee Leaving During Notice 
An employee whose employment is to be terminated for 

reasons set out in paragraph (a) of subclause (1) of this 
clause may terminate employment during the period of 
notice and, if so, shall be entitled to the same benefits and 
payments under this clause had the employee remained with 
the employer until the expiry of such notice. Provided that 
in such circumstances the employee shall not be entitled to 
payment in lieu of notice. 
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(6) Alternative Employment 
An employer, in a particular redundancy case, may make 

application to the Commission to have the general severance 
pay prescription varied if the employer obtains acceptable 
alternative employment for an employee. 

(7) Time Off During Notice Period 
(a) During the period of notice of termination of 

employment given by an employer, an employee 
whose employment is to be terminated for reasons 
set out in paragraph (a) of subclause (1) of this 
clause that employee shall for the purpose of 
seeking other employment shall be entitled to be 
absent from work during each week of notice up 
to a maximum of eight ordinary hours without 
deduction of pay. 

(b) If the employee has been allowed paid leave for 
more than one day during the notice period for the 
purpose of seeking other employment, the em- 
ployee shall, at the request of the employer, be 
required to produce proof of attendance at an 
interview or the employee shall not receive 
payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

(8) Notice to Commonwealth Employment Service 
Where a decision has been made to terminate employees 

in the circumstances outlined in paragraph (a) of subclause 
(1) of this clause, the employer shall notify the Common- 
wealth Employment Service thereof as soon as possible 
giving relevant information including the number and 
categories of the employees likely to be affected and the 
period over which the terminations are intended to be carried 
out. 

(9) Superannuation Benefits 
(a) Subject to further order of the Commission where 

an employee, who is terminated receives a benefit 
from a superannuation scheme, the employee shall 
only receive under subclause (3) of this clause the 
difference between the severance pay specified in 
that subclause and the amount of the superannua- 
tion benefit the employee receives which is 
attributable to employer contributions only. 

(b) If the superannuation benefit is greater than the 
amount due under subclause (3) of this clause then 
the employee shall receive no payment under that 
subclause. 

(c) Provided that benefits arising directly or indirectly 
from contributions made by an employer in 
accordance with an award, agreement or order 
made or registered under the Industrial Relations 
Act 1979 shall not be taken into account unless the 
Commission so orders in a particular case. 

(10) Employees With Less Than One Year's Service 
This clause shall not apply to employees with less than 

one year's continuous service and the general obligation on 
employers should be no more than to give relevant 
employees an indication of the impending redundancy at the 
first reasonable opportunity and to take such steps as may 
be reasonable to facilitate the obtaining by the employees 
of suitable alternative employment. 

(11) Employees Exempted 
This clause shall not apply where employment is 

terminated as a consequence of conduct that justifies instant 
dismissal including malingering, inefficiency or neglect of 
duty or in the case of casual employees, apprentices or 
employees engaged for a specific period of time or for a 
specified task or tasks. 

(12) Employers Exempted 
Subject to an order of the Commission, in a particular 

redundancy case, this clause shall not apply to employers 
who employ less than 15 employees. 

(13) Incapacity to Pay 
An employer, in a particular redundancy case may make 

application to the Commission to have the general severance 
pay prescription varied on the basis of the employer's 
incapacity to pay. 
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(14) Dispute Settling Procedure 
Any dispute under these provisions shall be referred to the 

Commission. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, West Australian 

Branch 
and 

Western Australian Government Railways Commission. 
No. CR 268 of 1993. 

COMMISSIONER G.L. FIELDING. 
25 August 1993. 

Reasons for Decision. 
THE COMMISSIONER: In or about 1991 the Federal 
Government, with the concurrence of the States, established 
the National Rail Corporation as a statutory corporation for 
the purpose of owning and operating the interstate rail 
freight operations throughout the nation. The intention is 
that the Corporation should take over the management and 
control of the interstate rail freight facilities currently 
undertaken by the Respondent as part of the State Rail 
System. In consequence, a number of jobs with the 
Respondent associated with the transportation of interstate 
freight will become redundant. 

Until recently there were outstanding political decisions 
to be made before the transfer of the relevant operations of 
the Respondent to the Corporation could be completed. 
Indeed, it is common ground that there has been a delay in 
the Corporation commencing operations in this State, 
although that is not material to these proceedings. 

It is also common ground that the operations of the 
Corporation will be separate and distinct from those of the 
Respondent. The Corporation will not have any direct 
association with the Respondent. Employees of the Respon- 
dent who seek to be employed by the Corporation must 
apply for the positions along with anyone else, and if 
successful, will have to resign from the Respondent before 
taking up employment with the Corporation. It is common 
ground that there will be no continuity of employment 
between the Respondent and the Corporation. 

Agreement was reached between the relevant unions and 
the Respondent as to arrangements for employees occupying 
positions which become surplus to the Respondent's 
ongoing operational requirements due to the advent of the 
Corporation, save as to the quantum of severance payment 
be made to those employees. The parties appear to have 
identified three categories of affected employees— 

(1) those existing employees whose positions are 
immediately identified as surplus to the ongoing 
requirements of the Respondent as a consequence 
of the advent of the National Rail Corporation 
who do not seek or obtain employment with the 
Corporation; 

(2) those existing employees whose positions become 
surplus to the requirements of the Respondent due 
to the Corporation's advent over the period it takes 
for the Corporation's operations to be fully 
implemented; and 

(3) those existing employees who are recruited by the 
Corporation through its advertising and recruit- 
ment selection processes and whose positions are 
immediately identified as surplus to the ongoing 
requirements of the Respondent. 
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There now seems to be no disagreement between the 
unions and the Respondent as to the arrangements to be 
made for those employees in the first two categories. They 
are to have an option of selective voluntary severance, 
redeployment, or relocation. In the case of selective 
voluntary severance, they would be entitled, amongst other 
things, to a severance payment of two weeks' pay for each 
completed year of continuous service, up to a maximum of 
45 weeks' pay, together with an additional 12 weeks' pay 
in lieu of notice. In the case of those in the third category, 
it is agreed that they should be entitled to a severance 
payment, but there remains a difference between the 
Applicant and the Respondent as to the quantum of the 
severance payment. The Respondent has offered a severance 
payment comprising two weeks' pay for each completed 
year of continuous service up to a maximum of 45 weeks' 
pay in addition to accrued entitlements calculated on a pro 
rata basis. The Applicant, however, claims that the 
employees ought to be entitled to the additional 12 weeks' 
pay which is payable to other employees who take the 
selective voluntary severance package. 

The Applicant argues that the formula offered by the 
Respondent adversely discriminates against those employees 
who have obtained employment with the Corporation. The 
Applicant submits that the severance payment should be the 
same irrespective of the new employer. In particular, there is 
no justification for treating employees who have been selected 
to take up employment with die Corporation any differently 
from employees who have been selected to take up any other 
new form of employment, which may include employment 
with other rail systems. In each case there is a complete break 
in service and the new employer is in no way related to the 
Respondent. Moreover, the Applicant says the position has 
been exacerbated by the fact that late in April, not long after 
the Respondent published its arrangements for employees 
affected by the establishment of the Corporation, the 
Respondent made an offer to all of its permanent employees 
of a selective voluntary severance package as part of a plan 
to close the Midland workshops and reduce the workforce by 
approximately 1,000 employees. Amongst other things, this 
offer incorporated a severance payment of two weeks' pay for 
each completed year of continuous service up to a maximum 
of 45 weeks' pay and, in addition, 12 weeks' pay in lieu of 
notice. To qualify for the package, employees need to be 
identified as being surplus to the Respondent's requirements 
or be able to replace another suitable surplus employee not 
interested in severance. The Applicant contends that employ- 
ees who have applied to take up employment with the 
Corporation are, with few exceptions, either surplus to the 
Respondent's requirements or can readily be replaced by 
surplus employees. As such, these employees have a reasona- 
ble expectation that they too will receive the same payment, 
particularly as they are still existing employees of the 
Respondent. Had they ceased to be employees of the 
Respondent and begun employment with the Corporation in 
March 1993 as had originally been planned, things may have 
been different, but there is no prospect of them commencing 
employment with the Corporation until September of this year. 

It should be noted that the matter in dispute is not whether 
the affected employees should be able to take advantage of 
the current special selective voluntary severance package, 
but rather that the employees should, as part of the 
arrangements under which they are to leave the employment 
of the Respondent and take up employment with the 
Corporation, receive a severance payment of a similar 
magnitude to the other employees, instead of the severance 
package being offered to them. In essence, the dispute is 
whether they should receive the extra 12 weeks' pay offered 
to other employees. 

There is, in my assessment, little merit in the Applicant's 
claim. The additional 12 weeks' pay for employees affected 
by the Corporation, other than those who are occupying 
positions which immediately become redundant and who 
join the Corporation, is expressed to be a payment "in lieu 
of notice". The same applies under the current special 
selective voluntary severance package. A feature of the 
selective voluntary severance scheme for employees af- 
fected by the advent of the Corporation, other than those 

affected by the present application, is that employees 
deciding to leave under the scheme are to leave on a date 
determined by the Respondent, albeit in consultation with 
the employee, having regard to the staffing requirements of 
the Respondent. The same applies to the current special 
selective voluntary severance package. However, it is 
common ground that employees of the Respondent who 
have opted to take up employment with the Corporation 
have continued and are to continue to be employed by the 
Respondent until the Corporation commences its operations 
in this State and requires them to take up the employment 
offer. Unlike their colleagues who are not to be employed 
by the Corporation, their departure date from the Respon- 
dent is, in effect, to be determined at their convenience 
rather than at the Respondent's. It is more the case of these 
employees giving the Respondent notice of departure to suit 
their new employment than of the Respondent giving them 
notice of termination to meet the requirements of the 
Respondent. In those circumstances, there is less rationale 
for an additional payment' 'in lieu of notice'' than is the case 
for others who have no guarantee of future employment. 
Furthermore, it hardly seems equitable that those employees 
who have gained employment with the Corporation, in most 
cases in the same workplace, or at least in a workplace with 
which they are familiar, albeit doing a wider range of tasks, 
should get the same severance payment as those who either 
have no job to go to, or who have to shift to another 
workplace, even if it is in another rail system. The inequity 
is all the more pronounced when regard is had to the fact 
that although employees of the Respondent have had to 
apply for jobs with the Corporation in competition with 
others, the Corporation determined that, all things being 
equal, preference would be given to the Respondent 
employees. 

There is yet another benefit to which employees who take 
up employment immediately with the Corporation are to 
enjoy over the other employees affected by the establish- 
ment of the Corporation. Unlike those who receive the extra 
12 weeks' payment in lieu of notice, there is no embargo on 
employees joining the Corporation from being re-employed 
by the Respondent or, indeed, any other public sector 
employment in the State if the opportunity arises. On the 
other hand, in the case of those who receive the extra 12 
weeks' payment, it is a condition that they are not eligible 
for public sector employment for a period of two years. 

In my view, far from being inequitable to the employees 
in question, the present formula fairly discriminates between 
their position and that of those who are not being employed 
by the Corporation. The present formula properly recognises 
that in both cases there is a break in continuity of service 
with an attendant loss of prospective benefits. In the case of 
the employees about to be employed by the Corporation and 
whose position is surplus to the requirements of the 
Respondent, there appears to be an automatic right to a 
severance payment, whereas in the other categories it is 
subject to the acceptance of the Respondent. That accep- 
tance depends not only on the fact that the position occupied 
by the relevant employee is surplus to the Respondent's 
requirements, but on the fact that the employee cannot be 
found suitable alternative employment with the Respondent. 
The termination of the employment of those employees is 
largely at the whim of the Respondent They cannot be sure 
that they will be allowed to leave to take up alternative 
employment, even less on a date to suit their new employer, 
but such is not the case with those employees planning to 
take up employment with the Corporation. In the circum- 
stances, it does not seem inequitable that those who are not 
to join the Corporation receive an extra payment in lieu of 
notice. Pending taking up employment with the Corporation, 
the employees affected by this application have the security 
of ongoing employment with the Respondent. That is not a 
benefit to which the others are entitled. There may be some 
instances where others have employment to go to immedi- 
ately upon severance, but that will not always be the case, 
as it is for employees of the Corporation. No severance 
scheme can adequately accommodate the idiosyncrasies of 
each individual employee in situations of mass redundan- 
cies. 



For the reasons given I do not think the current formula 
is inadequate. Indeed, if it was altered in the way in which 
the Applicant now seeks, future employees of the Corpora- 
tion would receive the extra monetary reward without the 
extra liabilities and restrictions imposed on those who may 
not have alternative employment. For example, the capacity 
for the Respondent to determine the severance date is 
somewhat restricted in the case of the Corporation employ- 
ees and the embargo on future employment in the State 
public sector does not apply. The Applicant, on this 
occasion, seems to want its cake and to eat it too. 
Interestingly, the log of claims lodged by the Applicant and 
the material revealing some of the negotiations which 
followed thereafter suggests that the Applicant originally 
took the view that employees who were selected to join the 
Corporation should not be as generously treated as those 
who were not so selected. 

In all the circumstances, the application should be 
dismissed. 

Appearances: Mr A. Dzieciol on behalf of the Applicant. 
Mr D. Johnston on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, West Australian 

Branch and 
Western Australian Government Railways Commission. 

No. CR 268 of 1993. 
COMMISSIONER G.L. FIELDING. 

25 August 1993. 
Order. 

HAVING heard Mr A. Dzieciol on behalf of the Applicant 
and Mr D. Johnston on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

B.H.P. Iron Ore Limited, The Construction, Mining, Energy, 
Timberyards Sawmills and Woodworkers Union of 

Australia, Western Australian Branch, and The Transport 
Workers Union of Australia, Industrial Union of Workers, 

Western Australian Branch. 
No. CR 641 of 1992. 

COMMISSIONER J.F. GREGOR. 
23 August 1993. 

Order. 
WHEREAS on the 17th March 1993, the Commission 
issued interlocutory orders which protem fixed the wages 
and working conditions of the B.H.P. employees employed 
on the South Wall Re-strip Project, ordered that the 
industrial interests of those employees who are eligible to 
be members of the unions party to the agreement set out in 
exhibit C2 should be represented by either of those unions 
and no other union and that respective officials of the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers and The Construction, Mining, 
Energy, Timberyards Sawmills and Woodworkers Union of 
Australia, Western Australian Branch, not engage in any 
conduct industrial or otherwise in support of the competing 

claims for industrial coverage of B.H.P.'s mobile equipment 
operations including the HITACHI 3500 Track Exavator; 
and 

Whereas on the 8th March 1993, the Commission referred 
for hearing and determination a dispute between the parties, 
over whether the agreement entitled "South Wall Re-strip 
Project'' should be made an order of the Commission; and 

Whereas on the 17th July 1993, the parties appeared 
before the Commission in Application C 314 of 1993. That 
application being for the ratification by the Commission 
pursuant to S.41 of the Industrial Relations Act 1979 of an 
Enterprise Bargaining Agreement; and 

Whereas the parties advised the Commission that the said 
agreement subsumed the Orders which were made interloc- 
utory on the 17th March 1993; and 

Whereas on the 17th August 1993 the Commission 
convened a conference at which time the parties confirmed 
that the purposes for which application No. CR 641 of 1992 
had been referred and interlocutory order No. C 641 of 1992 
had been made were now met; and 

Whereas the parties advised the Commission that matters 
between them concerning union coverage on the site, would 
be subject to private discussions with which the Commis- 
sion agreed; and 

Whereas the parties requested to the Commission, that 
interlocutory order No. C 641 of 1992 be cancelled and that 
the Memorandum of Matters for Hearing and Determination 
in No. CR 641 of 1992 be discontinued; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979 and by 
consent hereby orders— 

1. Interlocutory Order No. C 641 of 1992 of the 17th 
March 1993 be and is hereby cancelled. 

2. That application No. CR 641 of 1992 be and is 
hereby discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and 

Allied Industries Industrial Union 
of Workers, W.A. 

and 
Whittakers Ltd. 

No. CR 298 of 1993. 
COMMISSIONER A.R. BEECH. 

11 August 1993. 
Order. 

WHEREAS a conference of the parties was held; 
And whereas the parties were unable to reach agreement; 
And whereas the matter was referred for hearing and 

determination; 
And whereas the Commission was subsequently advised 

by the applicant that it no longer wished to proceed; 
And having heard Mr M. Lourey on behalf of the 

applicant and Mr A. Tomlinson on behalf of the respondent; 
Now therefore, I the undersigned, pursuant to the powers 

conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

Western Australian Branch 
and 

The Board of Management 
Gurlongga Njininj Children's Centre 

No. CR 750 of 1992. 
CHIEF COMMISSIONER W.S. COLEMAN. 

7 July 1993. 
Reasons for Decision. 

CHIEF COMMISSIONER: A member of the applicant 
union was summarily dismissed for misconduct from 
employment as a pre primary teacher with the respondent. 
In separate incidents the member was alleged to have 
assaulted two children. 

The termination of employment was effected at the expiry 
of the member's accumulated stress leave and annual leave. 
The dismissal followed what the respondent claimed was a 
failure by the pre primary teacher to satisfactorily refute the 
allegations. 

The evidentiary burden as to misconduct rested with the 
respondent; that is, the obligation was on it to show that 
there was sufficient evidence to raise an issue as to the 
existence or non existence of the fact of misconduct. The 
applicant union accepted that the onus of proving the 
dismissal was unfair fell upon it. 

On 4 December 1992 the member attended a meeting of 
the Management Committee of the child care centre and was 
confronted with an allegation that she had assaulted 
Nicholas, a 3 year old boy attending the centre. The 
allegation was set out in a letter addressed to the 
co-ordinator of the centre by the boy's mother. That letter 
was read to the pre primary teacher but was not shown to 
her. The import of the letter was that it had been reported 
to the child's mother some time before "by a witness at the 
child care centre that (the pre primary teacher) used physical 
force and actually pushed Nicholas on one occasion". 

(refer exhibit R4) 
The pre primary teacher denied the allegation and was 

subsequently informed that she was suspended from 
employment. The applicant union became involved and the 
suspension was withdrawn. The parties met on 14 December 
and for the union's part there was an understanding that 
documentation concerning the allegation would be for- 
warded to it by the Management Committee. On or about 
22 December the pre primary teacher received a letter dated 
16 December from the respondent under the signature of the 
Chairman of the Management Committee. That letter cited 
another allegation of assault against a child named Sharrod. 
The Management Committee sought explanations on the 
two allegations (against Sharrod and Nicholas) together with 
that on the applicant member's alleged negative and 
unacceptable attitude towards staff, parents and children. 
Finally, the letter advised that unless satisfactory explana- 
tions were received within ten days of the date of the letter 
it would be assumed that the applicant's member did not 
have explanations to offer and that "such action as may be 
necessary will be taken against you". 

(refer exhibit Rl) 
Despite the applicant union's intercession in the matter 

and its initiative to have the issue conciliated, the respondent 
by letter dated 14 January 1993 advised the pre primary 
teacher that in the absence of a response to the letter of 16 
December it was left with "no alternative but to accept the 
version given by the parents" and to dispense with her 
services with effect from 19 January. This date coincided 
with the expiry of the pre primary teacher's leave. At that 
time the only details of the allegations of assault which had 
been leveled against the pre primary teacher were those 
which had been read to her on 4 December from the letter 
written by the mother of the child named Nicholas and the 
statements "that you assaulted and manhandled Nicholas, 
a child of 3 years on 9 November 1992" and "that you 

assaulted and manhandled Sharrod, a child of 5 years on 27 
November 1992" as set out in the letter from the Chairman 
of the Management Committee dated 16 December 1992 
(exhibit Rl). In these proceedings Mr Ivan Yarran, 
Chairman of the Management Committee, conceded that the 
allegation leveled against the applicant union's member 
concerning the attitude to staff, children and parents played 
no part in the decision to summarily dismiss her from 
employment. 

While the applicant union argued denial of procedural 
fairness in the manner by which the summary dismissal was 
effected it was fundamentally a case, it was submitted that 
the pre primary teacher had not committed any misconduct. 

The respondent presented evidence on the incident which 
took place on 9 November when, it was alleged that because 
Nicholas was not listening to the pre primary teacher he was 
grabbed on the arm by her, tamed around and pushed back 
on the floor. It was claimed that the child fell on his bottom 
and that "his legs went up". This evidence was presented 
by Ms Pollard, a child care aide at the centre. Ms Pollard 
did not report this incident to the co-ordinator at the centre 
nor to anyone else at the time. Several weeks later she 
reported it to the child's mother. No report was required by 
the co-ordinator who heard about the incident from the 
mother. The Committee of Management did not interview 
Ms Pollard. 

The child's mother gave evidence. Although it is clear 
that she did not witness the incident which allegedly took 
place on 9 November, she claimed that through involvement 
at the centre when enquiring about her son's activities she 
"noticed very quickly that (the pre primary teacher) was 
verbally aggressive to the children in her care" and 
"actually saw her pick up a couple of kids by the arm and 
drag them to make them sit". The mother proferred an 
assessment that the pre primary teacher was "incredibly 
authoritarian". 

The pre primary teacher denied the allegation, she had no 
recollection of any incident involving Nicholas on 9 
November and refuted the allegation that she pushed and 
pulled other children. 

Ms J Simpson, a secretary at the child care centre gave 
evidence that on 27 November she witnessed the pre primary 
teacher "manhandle" a child named Sharrod in the 
television room at the centre. Her attention was drawn to the 
incident by the child's screams. It was claimed by Ms 
Simpson that she saw the pre primary teacher with a grasp 
on both of Sharrod's shoulders and that she was shaking 
him. It was stated that the child was not being shaken 
violently. The witness alleges that the pre primary teacher 
claimed to have said "he hit me first, I have bruises on my 
legs where Sharrod kicks us". This information was said to 
have been forthcoming without anything being said by Ms 
Simpson. The witness then took the child to the office where 
it is alleged he told her that he had not done anything wrong 
and that the pre primary teacher had hit him first. Ms 
Simpson informed the co-ordinator of the incident and 
completed a written report on it that day. 

(see exhibit R2) 
The co-ordinator, Ms Shirley Voss gave evidence that 

when Ms Simpson brought Sharrod to the office he stated 
that the pre primary teacher had kicked him. She immedi- 
ately confronted the pre primary teacher and claimed to have 
been told that he had kicked her first. Ms Voss was content 
to have the pre primary teacher speak with the parent who 
came to collect the child that day. The child's mother 
attended the centre that afternoon and was informed by the 
pre primary teacher that she had been kicked by Sharrod. 

The mother gave evidence in these proceedings. She only 
became aware of the allegations that the pre primary teacher 
had hit her son "and other children'' when Sharrod's father 
had been approached to give a character reference for the 
applicant's member. Sharrod was withdrawn from the child 
care centre but that decision had been taken before the 
mother had knowledge of the allegation against the pre 
primary teacher. The mother expressed concern that children 
at the centre were allowed to watch too much television and 
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there was a degree of unruliness with children being allowed 
to fight. 

The applicant member recalls the incident on 27 
November with Sharrod. At the time he was being kept away 
from other children in his class who where sleeping. Instead 
of reading books in the televison room he had been running 
to the toilet and playing with water. The pre primary teacher 
claims that she left her class and told him behave himself; 
he began screaming and yelling. When she attempted to 
restrain him, he started punching and kicking her. He was 
told to stop. She held his hands. When Ms Simpson entered 
the room the pre primary teacher claims that Ms Simpson 
asked "what's happening"—to this the pre primary teacher 
replied "look this child is hitting and kicking" she denies 
that she said "he hit (or kicked) me first". On returning to 
her own classroom the co-ordinator came to inquire as to 
what had happened with Sharrod. Ms Voss inquired as to 
whether the pre primary teacher had kicked the child and 
was told that she had not done anything to Sharrod. The pre 
primary teacher was then told to tell the parent what had 
happened. The mother was told that afternoon that her son 
had kicked the pre primary teacher. The applicant union's 
member did not hear any more about the incident until it was 
raised in the Chairman's letter dated 16 December. 

(refer exhibit R 1) 

I have serious doubts about the credibility of Ms Pollard's 
evidence. She claims to have suppressed the information 
about the alleged incidence out of fear for her position which 
she says was within the control of the pre primary teacher. 
When she did decide to bring the allegation forward it was 
to the child's mother to whom she reported, not the 
co-ordinator. It is to be noted that Nicholas' mother was in 
fact a member of the Management Committee. The 
allegation was raised at a time when there appears to have 
been considerable tension between member's staff at the 
child care centre and the Management Committee. I attribute 
no weight to the undated petition to which Ms Pollard was 
a signatory (refer exhibit R3). That document which was 
also signed by Ms Simpson and four other employees 
accuses the pre primary teacher of being "arrogant, 
inconsiderate, obnoxious, domineering and callous in her 
manner to staff, parents, children and visitors at our centre". 
The document failed to detail the "endless'' list of incidence 
which were claimed to illustrate the pre primary teachers 
alleged shortcomings. However, the witness was forced to 
admit that she had recently turned to the pre primary teacher 
for assistance in preparing her application to secure full time 
employment at the centre. That is inconsistent with the view 
of the pre primary teacher she attempted to project. Ms 
Pollard also conceded that the pre primary teacher had 
occasion to speak to her and to other members of staff about 
aspects of their behaviour in the context of the children's 
safety and time keeping. Ms Pollard displayed a petulant 
attitude as a witness. 

I found the evidence of Nicholas' mother unconvincing. 
Her assertions about the pre primary teacher handling other 
children was self serving. No weight could be attributed to 
her evidence concerning the statement made to her by 
Nicholas. 

Ms Simpson's recounting of the incident on 27 November 
placed a different gloss on the way the pre primary teacher 
was dealing with Sharrod to that which she portrayed in the 
statement submitted to the Committee of Management. 
Then she noted the pre primary teacher was "manhandling" 
the child, she had a grasp on his arms. In evidence it was 
claimed that Sharrod was being held by the shoulders, that 
he was being shaken, although not violently. The report of 
27 November was said to be written "off the top of her 
head" without the realisation that it had to be "so perfect". 
The connotation that the witness sought to impute to the 
interaction between Sharrod and the pre primary teacher was 
the latters aggression towards the child. The words that Ms 
Simpson claims to have had directed to her by the pre 

primary teacher when she attended the television room in 
response of the child's screams, where portrayed as an 
admission of the pre primary teachers aggression towards 
the child in response to the harm that he had inflicted upon 
her. Ms Voss, the co-ordinator, claims the pre primary 
teacher had admitted to her that she had kicked the child 
after he had kicked her. 

The explanation put forward by the pre primary teacher 
is that her physical contact with Sharrod was not manhan- 
dling but attempts to restrain him by holding his hands and 
preventing him from hitting or punching her any further. She 
denies that she admitted to Ms Voss that she had kicked the 
child after being kicked by him. Her words to Ms Simpson 
were to the effect to look at what was happening. 

I must say that I prefer the account of events given by the 
application union's member. She was forthright in her 
evidence. Against this I found Ms Simpson's remarks and 
attitude flippant. I question Ms Voss' credibility. She 
claimed to have been told by the pre primary teacher that 
she had been kicked by the child but left it to the pre primary 
teacher to explain it to the parent. I do not accept that such 
an admission was made to Ms Voss. There is evidence of 
Sharrod's disruptive behaviour at the centre and of his 
aggression towards other children and staff. I accept that 
there was physical contact between the pre primary teacher 
and Sharrod but that this was in the context of her attempts 
to restrain the child after being kicked and hit by him. 

On the evidence presented and after assessing the 
witnesses, I have concluded as a finding of fact that Nicholas 
was not subjected to any manhandling, nor was he assaulted 
on 9 November. In rejecting the evidence of Ms Simpson 
and Ms Voss, I have formed the view that the incident on 
27 November between the pre primary teacher and Sharrod 
did not amount to manhandling, nor an assault upon the 
child. Again this is a finding of fact. The pre primary teacher 
responded to the circumstances of the situation and 
attempted to restrain the child. It follows that the applicant 
union's member is not guilty of misconduct and the legal 
right upon which the dismissal was based did not arise. I 
have concluded that there is nothing to impugn the integrity 
and standing of the applicant union's member as a pre 
primaty teacher and that in all the circumstances it would 
be unjust to deny the relief that is being sought. 

I am satisfied that the employee to whom this application 
relates did not contribute to tensions between members of 
staff and the Management Committee referred to in 
proceedings. Indeed I believe she was a victim of the 
disharmony which prevailed at the centre. I consider that she 
acted to promote the interests of the child care service and 
that many management responsibilities were placed on her 
shoulders. Her attempts to bring some semblance of 
discipline to the centre appears to have fostered resentment. 
In all of the circumstances, the termination' of her 
employment was unfair and she should be reinstated in her 
position as pre primary teacher without loss of entitlements. 
The Minutes of Proposed Order will include arrangements 
for the payment of an amount equal to the wages the pre 
primary teacher would have received from the time of 
dismissal until reinstatement in employment is effected. The 
parties are required to consult with each other on a 
programme under which that payment can be finalised. I 
require the parties to report to me no later than 2.00pm on 
Thursday the 8th day of July following those consultations. 
Under the terms of the Proposed Order the applicant union's 
member will present for work at the commencement of 
services on Monday the 19th day of July. 

Appearances: Mr D.J. Kelly appeared for the applicant. 

Mr G.P. Patrick of Counsel appeared for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
Western Australian Branch 

and 

The Board of Management 
Gurlongga Njininj Children's Centre 

No. CR 750 of 1992. 

CHIEF COMMISSIONER W.S. COLEMAN. 

16 July 1993. 
Supplementary 

Reasons for Decision. 

CHIEF COMMISSIONER: In the Reasons for Decision 
published on 7 July, 1993 the parties were directed to 
consult with each other on a programme under which 
payment would be made of the amount equal to wages the 
Pre-School Teacher would have received from the time of 
dismissal until reinstatement in employment. 

I am advised that the consultation did not take place 
between the parties. 

The proceedings reconvened on 16 July, 1993 and were 
adjourned. Again, the parties were directed to consult. No 
accommodation was forthcoming and the hearing was 
resumed. 

In recognition of the financial impact on the Association, 
the Applicant Union proposed that the payment to the 
reinstated employee should be scheduled over a four month 
period. The Respondent opposed this proposal and requested 
that proceedings be adjourned for several weeks so that 
advice be sought on the matter of the qualifications of the 
Applicant Union's member—particularly her eligibility to 
perform as a Pre-School Tfcacher. The Respondent referred 
to some advice from the Ministry of Education concerning 
recognition of qualifications equivalent to a two and three 
year trained teacher. However, nothing was put to me from 
the authority under the Community Services (Child Care) 
Regulations. The Respondent's submission is rejected. 

The impost of the payment made pursuant to the Order 
to reinstate the Applicant Union's member is a matter of 
concern. The Applicant Union recognises this and it's 
proposal seeks to balance that with the member's interest 
given that she has been without income for a considerable 
time. 

On reflection I believe that a programme for payment of 
the amount ordered should be scheduled over a more 
extended period. This will be reflected in the Minutes of 
Proposed Order. 

The parties have subsequently advised the Commission 
that a Speaking to the Minutes has been jointly proposed for 
Thursday, 29 July, 1993. I confirm my acceptance of that 
arrangement. 

Appearances: Mr D.J. Kelly on behalf of the Applicant 
Union. 

Mr S. Yarran with him Ms G. Watt on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

Western Australian Branch 
and 

The Board of Management 
Gurlongga Njininj Children's Centre 

No. CR 750 of 1992. 
CHIEF COMMISSIONER W.S. COLEMAN. 

19 August 1993. 
Order. 

HAVING heard Mr D.J. Kelly on behalf of the Applicant 
Union and Mr G.P. Patrick then Mr S. Yarran with him Ms 
G. Watt on the 16 July, 1993; 

And then having relisted the matter on the 19 August, 
1993 and having heard from the Applicant Union and there 
being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That provided the applicant union's member 
whose employment was terminated with effect 
from 19th January, 1993 presents herself for duty 
at the premises of the respondent at the usual time 
of the commencement of child care services on 
Monday 23rd August, 1993 she shall be reinstated 
in employment as a pre primary teacher; 

(2) And that re-employment shall commence from 
that time and date; 

(3) And that provided that the applicant union's 
member presents herself for re-employment on 
23rd August, 1993 the Respondent shall pay the 
pre primary teacher an amount equal to the wages 
that she would have received during the period 
from when the dismissal took place until the date 
of reinstatement pursuant to this Order; 

(4) And that the Respondent shall pay the Applicant 
Union's member in accordance with paragraph (3) 
above on the basis of seven monthly instalments 
in accordance with the following schedule: 

23rd August, 1993 $3,323.70 
1st September, 1993 $3,323.70 
1st October, 1993 $3,323.70 
1st November, 1993 $3,323.70 
1st December, 1993 $3,323.70 
5th January, 1994 $3,323.70 
1st February, 1994 Balance to be 

paid 
(5) And that her employment shall be deemed 

continuous for the purpose of entitlements. 
(Sgd.) W.S. COLEMAN, 

[L.S.j Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Alco Pty Ltd. 
No. CR 240 of 1993. 

COMMISSIONER S.A. KENNEDY. 
11 August 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Shop, Distributive and Allied 
Employees' Association of Western Australia ('the SDA') 
claims that Alco Pty Ltd ('the Respondent') unfairly 
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dismissed Mr James McArdle from his employment as a 
shop assistant at its 'WA Salvage' store in Cannington on 
13 May 1993. It says that the dismissal was summary in 
nature when there was no fact of misconduct which would 
warrant such a dismissal; that McArdle was dismissed for 
failing to wear safety boots when the Respondent itself had 
not met its obligation in respect of the supply of safety boots; 
and that in all the circumstances McArdle's dismissal was 

The SDA seeks an order from the Commission that 
McArdle be re-employed in the position from which he was 
dismissed without loss of contractual benefits in the period 
from the dismissal to such re-employment or 'some 
comparable remedy' including a requirement that the 
Respondent re-employ him. 

The Respondent denies that the dismissal of McArdle was 
unfair and opposes the orders sought. 

The Respondent operates a number of retail outlets for 
building supplies, household goods and salvage products. 
McArdle, who is 54 years old, previously was employed by 
Alco Building Company in 1988 as a storeman/yardman and 
fork lift operator. In September 1990 he was made redundant 
after the business was taken over. Shortly after he 
approached the manager of the 'WA Salvage' Cannington 
store, Mr Stephen Masynk, and sought employment there. 
He was successful and commenced employment in either 
late September or early October. McArdle's duties largely 
involved gate and yard checking duties though it appears 
that he could be required to attend to sales duties in the store 
on occasions. The yard has a gatehouse and vehicles could 
enter and exit for the picking up of purchased products. 
McArdle's duties involved checking dockets and generally 
regulating the vehicles/customers passing through the yard. 

McArdle was dismissed on the 13 May 1993 by the store 
manager, Mr Steven Masynk. He was dismissed instantly 
with payment made subsequently of accrued benefits and 
payment in lieu of a notice period. The SDA takes issue with 
the effecting of the dismissal which, it says, amounted to a 
summary dismissal for misconduct. The Respondent says 
that the dismissal was effected within the terms of the 
relevant award (The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977), and specifically 
subclause (1) of Clause 20.—Engagement. According to the 
Respondent McArdle refused or neglected to obey an order 
of the Respondent on 13 May 1993 in that he failed to wear 
safety boots in accordance with established policy. The 
Respondent went on to argue that in his actions and attitude 
that day McArdle demonstrated, again, that he was an 
unsatisfactory employee and that in the context of a poor 
record, dismissal was warranted. According to the Respon- 
dent, this record included incidents of rudeness and 
unco-operativeness with other staff and management staff 
as well as customers. 

Evidence on behalf of the SDA was given by Mr Ken 
McDougal (a storeman at a major retail enterprise) and Mr 
Stuart McLean (an SDA organiser). Their evidence went to 
practices in other establishments in respect of the wearing 
of safety boots and reimbursement of the cost of the same. 
These are not matters which are of account in the particular 
here. Evidence was also given by McArdle and by the SDA 
organiser whose responsibilities included the Cannington 
store, Mr Damian Clark. Clark's evidence went to incidents 
in the workplace involving McArdle as well as to 
observations about the wearing of safety shoes in that store. 
McArdle's evidence went to the particular incidents 
involving him which were matters of complaint by the 
Respondent; to his relations with other staff, with customers 
and with management; to the incident of the 13 May 1993 
and to the Respondent's position re prior counselling and 
warnings. 

Evidence on behalf of the Respondent was given by Mr 
David Farrell (human resources manager for Bunnings 
Building Supplied and WA Salvage), Mr Ken Alden 
(operations manager) Mr Michael Lament (employee at the 

Cannington store), Mr Mark Bowley (assistant manager at 
the Cannington store) and Mr Masynk. 

The evidence of Farrell and Alden largely went to a 
specific incident involving the warning of McArdle for his 
treatment of a customer. The evidence of Lamont went to 
working alongside McArdle who he said was rude and 
unreasonably unco-operative at times. The evidence of 
Bowley and Masynk went to what they said were persistent 
problems with McArdle's manner and attitude towards 
company policies, management, other staff and, on occa- 
sions, customers. And of course Masynk's further evidence 
went to the incident on the 13 May 1993 out of which the 
dismissal arose. 

Having considered what is before me I have concluded 
as follows. 

Prior to the 13 May 1993 McArdle had been subject to 
criticism by the management of the Cannington store on a 
number of counts These largely went to his attitude to 
co-workers and management, In one case, however, it went 
to the treatment of a customer. Having regard for the 
evidence of McArdle and Alden I have no doubt that at that 
time Alden warned McArdle that should there by any cause 
for complaint about him again in respect of store customers 
he would be dismissed. I consider that McArdle understood 
this very well. Thus I do not accept (and nor do I think the 
SDA actually asserted) that somehow Alden's comments to 
McArdle at the time constituted 'a wiping the slate clean'. 
In fact I consider that it constituted an unequivocal warning 
that any repetition would result in dismissal. I think that the 
subsequent meeting involving McArdle, Bowley, Clark and 
Farrell did not add to this though it was made clear to 
McArdle that senior management did not consider that he 
was suited to the retail industry. 

So far as the other criticisms of McArdle's performance 
go these were concerned with what were described as his 
constant "bucking of the system" and general unco- 
operativeness. The incident of 13 May 1993 then is 
described as a further such example and, in the overall 
context of a poor work relationship, too much. I think it 
probable that McArdle was inclined to abruptness and on 
occasions to rudeness in the workplace. Further I think 
Bowley and Masynk had difficulties in getting him to 
change his approach. 

The evidence as to the incident of 13 May 1993 can be 
summarised as follows. McArdle attended for work com- 
mencing at 1.00pm on that day. At approximately 1.30pm 
Masynk queried why he was wearing jogger shoes in lieu 
of safety boots. A discussion ensued. There is a conflict of 
evidence over the length of time that discussion took and 
over some of its content. One issue is whether McArdle 
actually told Masynk that his safety boots were wet because 
be went 'fishing or prawning' the night before. In any event 
Masynk broke off the discussion, apparently sought advice 
on the situation from Farrell, returned and dismissed 
McArdle instantly. 

As noted the SDA argues that McArdle was summarily 
dismissed, that there was no misconduct such as to warrant 
summary dismissal and that the Respondent itself was in 
breach of the occupational health safety and welfare 
legislation in this state in not meeting the cost of safety boots 
for employees required to wear them. 

Evidence as to the Respondent's requirement that its 
employees wear safety shoes was forthcoming from at least 
Masynk, Bowley, Farrell, McArdle and Clark. It is not 
altogether consistent. 

So far as I am able to ascertain the following applied at 
the Cannington store; The Respondent was prepared to 
reimburse 50% of the cost of safety boots. Employees were 
required to wear safety boots but exceptions were made for 
at least casual employees and cashier staff. Casual employ- 
ees worked alongside staff who were subject to the wearing 
safety boots policy. Exceptions were made by management 
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from time to time for members of staff who were supposed 
to wear safety boots but did not. While the policy of wearing 
safety boots was generally accepted and generally complied 
with it was not always rigorously enforced. McArdle 
complied with the policy except on two occasions; the 
second being on the 13 May 1993. 

I think it more probable than not that McArdle was 
dismissed for his attitude towards management over the 
criticism of him relating to his not wearing safety boots on 
the day but this criticism needs to be seen in the context of 
a somewhat inconsistent application of the policy. 

The question becomes whether on the day McArdle's 
actions warranted the ultimate penalty of dismissal. His 
record of employment is a consideration in this. That record 
suggests that he was not all that interested in the position 
he held or in co-operating with management. He had been 
warned about his conduct. So did his actions on the day in 
light of his record warrant dismissal? In all, I have 
concluded that the decision to dismiss was harsh in the 
circumstances of the evidence of the actual application of 
the policy on safety boots as distinct from the policy. It was 
not as consistent or as rigorously applied as the Respondent 
maintains. 

For this reason I have concluded that the Commission 
should intervene and order that the Respondent re-employ 
McArdle. The SDA sought a corollary order for compensa- 
tion for the period following the dismissal. However I 
consider that in the first instance this should be a matter for 
discussion between the SDA and the Respondent with a 
view to agreement. Should this be unaviling the SDA may 
pursue the matter of quantum further in the Commission 
shortly. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Alco Pty Ltd. 
No. CR 240 of 1993. 

COMMISSIONER S.A. KENNEDY. 
16 August 1993. 

Order. 
HAVING heard Mr W. Johnston on behalf of The Shop, 
Distributive and Allied Employees' Association of Western 
Australia and Mr D. Jones on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, so hereby order— 

1. That within 21 days of the date of this order Alco 
Pty Ltd re-employ Mr James McArdle in the position 
from which he was dismissed or make an offer to 
re-employ him in a position with equivalent terms 
and conditions at a metropolitan location. 

2. That subject to 3. hereof, liberty be reserved to the 
Shop, Distributive and Allied Employees' Associ- 
ation of Western Australia to make application for 
a determination of any issue of compensation for 
the loss of contractual benefits since the dismissal 
of Mr James McArdle on 13 May 1993 should the 
parties not reach agreement. 

3. That the liberty reserved in 2. hereof shall operate 
from the date of this order for three working days 
only. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Number— 
Commissioner Matter Result Parties Date 

Application for 
Interlocutory Order 
Excavator Coverage 

Australian Workers Umon Western Mining Corporation C316/1993 
—Gregor C. 
CR641/1992 
—Gregor C. 
C314/1993 
—Gregor C. 

19/07/93 Concluded 

Australian Workers Umon BHP Iron Ore Ltd 08/03/93 
23/08/93 
14/07/93 

Concluded 

BHP Iron Ore Ltd Enterprise 
Bargaining 
Agreement 
Introduction of a 
Productivity Bonus 
Scheme 
Reinstatement 

Concluded Australian Workers Umon 
and Others 

Australian Workers Umon 
and Others 

Western Mining CorporaUon 
Limited 

C385/1993 
—Coleman C.C 

26/08/93 Concluded 

Bnck, Tile and Pottery 
Industrial Union 

Metro Bnck, Armadale C378 of 1993 
—Beech C. 
C295/1993 
—Halliwell S.C 
C222/1993 
—Halliwell S.C 

31/08/93 Concluded 

Builders' Labourers 
Federation 
Builders' Labourers' 
Federation 

Master Builders 
Association 
Building Management 
Authority 

Demarcation Dispute Concluded 09/07/93 
15/07/93 
24/08/93 Concluded Payment while 

attending Union 
Meeting 
Right of Entry Builders Labourers 

Federation 
J-Corp Pty Ltd Concluded C458/1992 

—Halliwell S.C 
24/07/92 
31/07/92 
23/04/93 
29/07/93 

Builders Labourers 
Federation 

MacMahon Construction Pty 
Ltd and Structural Systems 
Ltd 

C181/1993 
—Beech C. 

Bans on shpform 
equipment 

Concluded 

Builders Labourers' 
Federation and Another 
Builders' Labourers' 
Federation and Another 
Builders' Labourers' 
Federation and Another 

The Building Management 
Authority 
Multiplex Constructions 
Pty Ltd 
Multiplex Constructions 
Pty Ltd 

C292/1993 
—Halliwell S.C 
C150/1993 
—Beech C. 
C190/1993 
—Beech C. 

07/07/93 Site Allowance Concluded 

06/04/93 
27/07/93 
10/05/93 
18/05/93 
27/07/93 

Industrial Action Concluded 

Safety issues at 
St John of God 
Hospital Project 
at Murdoch 

Concluded 

Grand International 
Construction and Others 

Building Trades Association C258/1993 
—Halliwell S.C 

02/06/93 
08/06/93 

Concluded Alleged Breaches 
of Award 



Parties Number— 
Commissioner Date Matter Result 

Building Trades Association State Housing Commission 
(Homeswest) 

C488/1992 
—Halliwell S.C. 

N/A Obstruction of 
Official Union 
Officer 

Concluded 

Civil Service Association Public Service Commission PSA C12/1993 23/03/93 Permanency Withdrawn 
—Negus C. 

Civil Service Association Public Service Commission PSA C22/1993 
—Negus C. 

17/05/93 Permanency — Ms N. 
Gonzalez 

Concluded 

Civil Service Association Public Service Commission PSA C37/1993 
—Negus C. 

18/08/93 Site Supervisor 
Position 

Concluded 

Civil Service Association Minister for Works and 
Services and Another 

PSA C49/1993 
—Negus C. 

18/08/93 Dismissal Concluded 

Civil Service Association The Hon. Minister for PSA C4/1993 26/03/93 Request by Concluded 
Health —Negus C. 06/08/93 employee to have 

resignation 
rescinded 

Civil Service Association Public Service Commission PSA C40/1993 
—Negus C. 

05/08/93 Contract of Service Withdrawn 

Civil Service Association Public Service Commission PSA C38/1993 
—Negus C. 

31/08/93 Job interview 
feedback 

Concluded 

Civil Service Association Public Service Commission PSA Cll/1993 
—Negus C. 

04/03/93 
31/08/93 

Dispute concerning 
suspension of 
employee 

Concluded 

Civil Service Association Western Australian Potato PSA C24/1993 31/08/93 Log of claims Concluded 
Marketing Authority —Negus C. 

Civil Service Association Western Austalian Meat PSA C54/1993 27/08/93 Referred for Concluded 
Commission —Negus C. 02/09/93 hearing and 

determination 
Civil Service Association Public Service Commission PSA C66/1992 14/12/92 Redundancy Concluded 

—Negus C. 06/09/93 
Clothing and Allied 
Trades' Industrial Union 

Hospital Laundry and Linen C54/1993 10/02/93 Non payment of Concluded 
Service of W.A. —Halliwell S.C. Compassionate Leave 

Construction, Mining, Fletcher Construction C310/1993 13/07/93 Bans Concluded 
Energy, Timberyards, Australia Ltd —Halliwell S.C. 
Sawmills and Woodworkers 
Union 
Construction, Mining, Fumtech and Fletcher C343/1993 04/08/93 Lifting of bans Concluded 
Energy, Timberyards, Constructions —Beech C. 
Sawmills and Woodworkers 
Union 
Construction, Mining, WA Glass and AJummium C192/1993 03/05/93 Industrial Action Concluded 
Energy, Timberyards, —Beech C. 28/07/93 
Sawmills and Woodworkers 
Union 
Construction, Mining, Multiplex Constructions C138/1993 31/03/93 Work bans Concluded 
Energy, Timberyards, Pty Ltd —Beech C. 27/07/93 
Sawmills and Woodworkers 
Union 
Electrical, Electronics, Wormald Fire Systems C399/1993 31/08/93 Redundancy Concluded 
Foundry and Engineering —Coleman C.C. 
Union 
Federated Clerks' Union The Maritime Union of 

Australia 
C393/1993 
—Halliwell S.C. 

03/08/93 Dismissal Concluded 

Food Preservers' Union Bell Vista Fruit and 
Vegetable Company Pty Ltd 

C337/1992 
—Halliwell S.C. 

12/06/92 Award Provisions Concluded 

Food Preservers' Union Edgell Birdseye C362/1993 
—Halliwell S.C. 

Reinstatement Concluded 

Forest Products, Design Blinds C297/1993 13/01193 Payment for Sick Concluded 
Furnishings and Allied —Halliwell S.C. Leave 
Industries Industrial Union 
Forest Products, Whittakers Ltd C298/1993 09/07/93 Dismissal Concluded 
Furnishing and Allied —Halliwell S.C. 
Industries Industrial Union 
Forest Products, Western Master Furniture C352/1993 18/08/93 Reinstatement Concluded 
Furnishings and Allied —Beech C. 19/08/93 
Industries Industrial Union 
Forest Products, Silent Night Clll/1993 11/05/93 Meal Money 
Furnishings, and Allied —Beech C. 27/05/93 Concluded 
Industries Industrial Union 
Hospital Salaried 
Officers' Association 

Spastic Welfare Association C64/1993 11/08/93 Position Redundant Concluded 
—Negus C. 

Hospital Salaried 
Officers' Association 

King Edward Memorial PSA C50 of 1992 21/10/93 Dismissal Concluded 
Hospital —Negus C. 23/10/93 

31/08/93 
Hospital Salaried 
Officers' Association 

Board of Management, Royal PSA C 34/1993 24/06/93 Dismissal Concluded 
Perth Hospital —Negus C. 07/09/93 



Independent Schools 
Salaried Officers' 
Association 
Meat Industry Employees' 
Union 
Meat Industry Employees' 
Union 
Meat Industry Employees' 
Union 
Meat Industry Employees' 
Union 
Meat Industry Employees' 
Union 

Meat Industry Employees' 
Union 
Meat Industry Employees' 
Union 
Meat Industry Employees' 
Union 

Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Miscellaneous Workers' 
Union 

Miscellaneous Workers' 
Union 

Miscellaneous Workers' 
Union 
Miscellaneous Workers' 
Union 
Miscellaneous Workers' 
Union 

Operative Painters' and 
Decorators' Union 

Operative Painters' and 
Decorators' Union 
Operative Painters' and 
Decorators' Union 

Plumbers and Gasfitters 
Employees' Union 
Plumbers and Gasfitters 
Employees' Union 
Printing and Kindred 
Industries Union 
Printing and Kindred 
Industries Union 
State School Tfeachers' 
Union 
State School Tfeachers' 
Union 
State School Tfeachers' 
Union 
Transport Workers' Union 

Transport Workers' Union 

Transport Workers' Union 

St Brigid's Primary School 

Western Australian Meat 
Commission 
Carnation Holdings Pty Ltd 
and Others 
Western Australian Meat 
Commission 
Western Australian Meat 
Commission 
K. Grieves & R.R. Read & Co 

Goodchild Abattoirs and 
Others 
Western Australian Meat 
Commission 
Western Australian Meat 
Marketing Corporation 

Minister for Construction 

Transfleld Construction 
Pty Ltd 
A Goninan & Co Ltd 

Cargill Australia Limited 
and Otters 

Board of Management, 
Victoria Park (East) 
Nursing Home 
The Board of Management, 
Royal Perth Hospital 
Coca-Cola Bottlers 

Coca-Cola Bottlers, Perth 

Observation City Resort 
Hotel 

Management Building 
Authority 
Pilkington Glass 

Building Management 
Authority 
Building Management 
Authority 
West Australian Newspapers 
Limited 
West Australian Newspapers 
Ltd 
Minister for Education 

Minister for Education 

Minister for Education 

Coates Hire 

Merman Pty Ltd t/a Atlas 
Haulage Services 

Master Builders' 
Association 

Number— 
Commissioner Date 

C267/1993 26/08/93 
—Kennedy C. 

C354/1993 10/08/93 
—Halliwell S.C. 16/08/93 
C338/1993 11/08/93 
—Halliwell S.C. 
C331/1993 29/07/93 
—Halliwell S.C. 
C272/1993 16/06/93 
—Halliwell S.C. 
C207/1993 17/05/93 
—Halliwell S.C. 15/07/93 

C337/1993 N/A 
—Halliwell S.C. 
C376/1993 27/08/93 
—Halliwell S.C. 
C695 of 1993 01/12/23 
—Halliwell S.C. 26/01/93 

30/08/93 
C300/1993 01/01/93 
—Halliwell S.C. 
C280/1993 15/07/93 
—Gregor C. 
C313/1993 N/A 
—Halliwell S.C. 
C260/1993 11/06/93 
—Gregor C. 11/06/93 

C265/1993 28/06/93 
—Gregor G 

C356/1993 16/08/93 
—Halliwell S.C. 
C248/1993 09/06/93 
—Halliwell S.C. 
C382/1993 25/08/93 
—Halliwell S.C. 

C173/1993 16/04/93 
—Beech C. 28/04/93 

02/08/93 
C209/1993 21/01/93 
—Beech C. 
C383/1993 01/09/93 
—Beech C. 

C237/1993 27/05/93 
—Halliwell S.C. 
C301/1993 07/07/93 
—Halliwell S.C. 
CR145/1993 04/08/93 
—Negus C. 
C145/1993 01/04/93 
—Negus C. 08/04/93 
T Cl/1993 26/03/93 
—Kennedy C. 03/08/93 
T C3/1993 26/03/93 
—Kennedy C. 03/06/93 
T C4/1993 26/03/93 
—Kennedy C. 03/08/93 
C320/1993 23/01/93 
—Halliwell S.C. 
C79/1993 18/02/93 
—Halliwell S.C. 

C345 of 1993 N/A 
—Halliwell S.C. 

Dispute re 
employment records 

Unsafe work 

Time and Wages 
Records 
Operation to 37 
Man Tfeam 
Return to normal 
duties 
Alleged 
Intimidation of 
Workers 
Time and Wages 
Records 
Log of claims 

Industrial Action 

Site Allowance 

Site Provisions 

Strike Action 

Extension of 
Enterprise 
Bargaining 
Agreement 
N/A 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Referred 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Change in Shift Concluded 
Arrangements 
Memo of Complaint Concluded 
on Personal File 
One weeks' notice Concluded 
of Tfermination to 
drivers 
Redundancy Concluded 

Dismissal 

Union 
representation in 
Enterprise 
Bargaining 
negotiations 
Under Payment of 
Wages 
Project Site 
Allowance 
Increase in Shift 
Penalties 
Increase in Shift 
Penalties 
Request for stable 
teaching position 
Proposed senior 
campuses 
Alleged forced 
transfer 
Union Ticket 

Variation to the 
Award and 
Inspection of 
Records 
Ban on deliveries 
to site 

Referred 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Minister for Health and Others. 
No. 1147 of 1991. 

Building Trades (Government) Award 
No. 31A of 1966. 

COMMISSIONER A.R. BEECH. 
1 October 1991. 

Correcting Order. 
WHEREAS the Commission issued an Order in the above 
matter on the 19th day of September 1991; 

And whereas an error occurred in the drafting of the 
Order; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby issue the following correction— 

Delete the text of the Order and insert in lieu thereof 
the following— 

Having heard Mr R.A. Keegan on behalf of the 
Applicant and Mr C.W. Gillam on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Building Trades (Government) 
Award 1968 be varied in accordance with the 
following Schedule and that such variation 
shall have effect from the beginning of the 
first pay period commencing on or after the 
11th day of October 1990. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1147 of 1991 published (71 

WAIG 2546) 

AND ORDERS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rabbit Photo 

and 
Jo Kelly. 

No. 785 of 1993. 
COMMISSIONER J.F. GREGOR. 

23 August 1993. 
Order. 

WHEREAS on the 14th May 1993, Rabbit Photo made 
application pursuant to the Industrial Relations Act Regula- 
tions, 1985 for orders for production of documents in 
relation to Application No. 78 of 1993; and 

Whereas on the 28th July 1993, Form 23—Notice of 
Discontinuance of Application was filed in Application No. 
78 of 1993; 

Now therefore the Commission pursuant to the powers 
continued in the Industrial Relations Act 1979 doth hereby 
order— 

That this application be and is hereby discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Colin Wilson 

and 
Prosser Toyota Pty Ltd. 

No. 1151 of 1993. 
COMMISSIONER G.L. FIELDING. 

1 September 1993. 
Order. 

HAVING heard Mr R. Castiglione (of Counsel) on behalf 
of the Applicant and Mr J.C. Beedham on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch and Others 
and 

Broken Hill Proprietaiy Company Limited 
No. 470 of 1993. 

Iron and Steel Industry Workers' (B.H.P. Steel 
International—Rod & Bar Division) Award 

No. 1 of 1968. 
COMMISSIONER R.N. GEORGE. 

19 August 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch, 
Ms M. Tome on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of Austra- 
lia—Western Australian Branch, Mr T. Kucera on behalf of 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Mr L. McGuiness of behalf 
of the Respondent, and by consent, the Commission 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Iron and Steel Industry Workers' (B.H.P. 
Steel International—Rod & Bar Division) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 
21st day of May 1993. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the number and title "2A.—State Wage 
Principles—June 1991". 

B. After the number and title "30.—Consultative 
Process" add a new number and title as follows: 

31.—Named Parties to the Av/ard. 
2. Clause 2A.—State Wage Principles—June 1991: 

Delete this Clause. 
3. Clause 3.—Area and Scope: Delete subclause (1) of 

this Clause and insert in lieu thereof the following: 
(1) This award relates to the iron and steel industry 

and bulk materials handling operation and applies 
to all workers employed in the callings mentioned 
in Clause 27.—Wages of this award in the area 
occupied and controlled by B.H.P. Steel Interna- 
tional, Rod and Bar Products Division (the 
employer) at Kwinana. 

4. Clause 30.—Consultative Process: Immediately fol- 
lowing this clause add a new clause as follows: 

31.—Named Parties to the Award. 
Union Parties 

Metals and Engineering Workers' Union—West- 
em Australian Branch 
Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch 
The Australian Workers Union, West Australian 
Branch, Industrial Union of Workers 

Employer Party 
Broken Hill Proprietary Company Limited 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western Australian 

Branch 
and 

H.B. Brady Co Pty Ltd and Others. 
No. 1149 of 1993. 

Plaster, Plasterglass and Cement Workers' 
Award No. A 29 of 1989. 

COMMISSIONER A.R. BEECH. 
27 August 1993. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Plaster, Plasterglass and Cement Workers' 
Award No. A 29 of 1989 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the 27th day of August 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Following clause 31.— 

Enterprise Agreement delete the heading Schedule 1— 
Respondents and insert in lieu the following: 

Schedule 1—Parties to the Award 
Schedule 2—^Respondents 

2. Clause 31.—Enterprise Agreement: Immediately fol- 
lowing this clause insert the following new schedule: 

Schedule 1—Parties to the Award. 
The following organisation is a party to this award: 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch 

3. Schedule 1—Respondents: Rename this Schedule as 
Schedule 2 as follows: 

Schedule 2—Respondents. 
4. Schedule 2—Respondents: In this Schedule delete 

H.B. Brady & Co., Bayswater and insert in lieu the 
following: 

H.B. Brady Co. Pty Ltd., Bayswater 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Independent Wool Dumpers. 
No. 343 of 1993. 

Storemen Independent Wooldumpers Pty Ltd 
Award 1982 No. A 36 of 1982. 

COMMISSIONER A.R. BEECH. 
1 September 1993. 

Order. 
HAVING heard Mr J. Bullock on behalf of the Applicant 
and Ms C. Brown on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Storemen Independent Wooldumpers Pty 
Ltd Award 1982 be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 1st day of September 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 30.—Liberty to Apply insert the following new 
schedule: 

Schedule 1.—Party Bound 
2. Clause 30.—Liberty to Apply: Immediately following 

this clause insert a new schedule as follows: 
Schedule 1.—Party Bound. 

This award shall be binding on The Shop, Distribu- 
tive and Allied Employees' Association of Western 
Australia. 
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NOTICES— 
Appointments— 

APPOINTMENT 
RAILWAY CLASSIFICATION BOARD 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of Section 80.N of the Industrial 
Relations Act 1979, and having consulted with the Minister 
and the Union referred to in the Section, hereby appoint, 
subject to the provisions of that Act, Commissioner G.L. 
Fielding to be the Chairperson of the Railway Classification 
Board for a period of one year from 16th day of August, 
1993. 

Dated at Perth this 16th day of August, 1993. 
W.S. COLEMAN, 

Chief Commissioner. 

AWARDS/AGREEMENTS— 
Consolidation by Registrar— 

THE FREMANTLE PORT AUTHORITY 
DECKHANDS' AND DECKBOYS' AWARD 

No. 21 of 1971. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 7th day of September, 1993. 
T. POPE, 

A/Registrar. 

The Frernantle Port Authority Deckhands' and Deckboys' 
Award. 

Award No. 21 of 1971. 

This award shall be known as "The Frernantle Port 
Authority Deckhands' and Deckboys' Award" and replaces 
Award No. 9 of 1967. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles—September 1989 
2B. Structural Efficiency 

3. Area and Scope 
4. Term 
5. Preference to Unionists 
6. Contract of Service 
7. Casual Workers 
8. Hours of Duty 
9. Rates of Pay 

10. Overtime 
11. Payment of Wages 
12. Meals 
13. Crib Time—Shift Workers 
14. Amenities 
15. Public Holidays 
16. Annual Leave 

17. Long Service Leave 
18. Time of Taking Leave 
19. Sick Leave 
20. Sickness and Accident When on Duty 
21. Compassionate Leave 
22. Rate of Pay When on Leave 
23. Uniforms 
24. Union Meetings 
25. Definitions 

2A.—State Wage Principles—September 1989. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989, not 
to pursue any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

2B.—Structural Efficiency. 
Arising out of the decision of 7 August 1989, in the 

National Wage Case (Print #9100) and the State Wage Case 
on 8 September 1989 and in consideration of the wage 
increase resulting from the first 3% Structural Efficiency 
adjustment employees are to perform a wider range of duties 
associated with the main tasks or functions consistent with 
the application of the Structural Efficiency Principle, as 
agreed between the parties. 

3.—Area and Scope. 
This Award shall apply to all workers directly engaged 

or acting as deckhands or deckboys on any of the employer's 
vessels, and the area covered shall be the sea and coastline 
within a radius of twenty miles from the North Mole 
Lighthouse, and in addition, the Swan River to and including 
Perth Water and the Canning River to Lower Canning 
Bridge. 

4.—Term. 
The term of the Award shall be for a period of two years 

as from and including the date hereof. 

5.—Preference to Unionists. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

6.—Contract of Service. 
(1) Except for casual workers all employment shall be by 

the week, and a week's notice on either side shall be given 
to terminate such employment, or by the payment of one 
week's pay in lieu of such notice on either side. 

(2) This clause shall not inhibit the right of the employer 
to instantly dismiss or suspend a worker for insobriety, 
misconduct, or neglect of duty. 

7.—Casual Workers. 
(1) A casual worker is one for whom less than one week's 

continuous work is provided by the employer and the 
contract of service in respect of such worker shall be a daily 
one. Such workers shall be entitled to the rate prescribed for 
in clause 9 hereof plus 20 per cent 

(2) The conditions of clauses 7—14 both inclusive shall 
apply to casual workers. 

8.—Hours of Duty. 
(1) Day Workers 

(a) The ordinary hours of duty shall be thirty five per 
week to be worked between seven thirty a.m. and 
three p.m. on each day of the week Mondays to 
Fridays inclusive, and an interval of one half hour 
for lunch. 

(b) The employer may require any worker to work 
reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with 
such requirements. 

(c) The union or any worker covered by this award 
shall not in any way, whether directly or indi- 
rectly, be party to or concerned in any ban, 
limitation or restriction upon the working of 
overtime in accordance with the requirements of 
this subclause. 
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(2) Shift Workers 
(a) Thirty-five hours shall constitute a week's work 

to be worked in shifts of eight hours on any day 
of the week to provide that thirty five eight hour 
shifts are worked each complete eight weeks of 
service. 

(b) The shifts to be worked shall be: 
Day Shift 0700—1500 
Afternoon Shift 1500—2300 
Night Shift 2300—0700 

(c) Workers shall be allowed to relieve one another 
to suit their convenience to catch transport, so 
long as the full shift is maintained at all times. 

(d) The paragraphs (b) and (c) of subclause (1) of this 
clause shall apply mutatis mutandis to shift 
workers. 

9.—Rates of Pay. 
(1) The rate of pay for adult workers covered by this 

award shall be not less than $431.55 per week. 
(2) Youths—According to age (per cent of the adult wage 

per week) 
Under 16 years of age 35% 
16 to 17 years of age 40% 
17 to 18 years of age 55% 
18 to 19 years of age 65% 
19 to 20 years of age 75% 
20 to 21 years of age 85% 

(3) Shift Rates—Adult deckhands working on shift work 
shall be paid the rate set down in subclause (1) hereof plus— 

(a) When on afternoon or night shift 15 per cent for 
each shift so worked 

(b) All work performed on a rostered shift when the 
major portion of such falls on a Saturday half time 
extra 

(c) All work performed on a rostered shift when the 
major portion of such falls on a Sunday fifteenth 
sixteenth time extra 

(d) The rates prescribed in paragraphs (b) and (c) shall 
be paid in lieu of the shift allowance prescribed 
in paragraph (a) 

(4) Provided that the rates prescribed in subclause (3) of 
this clause shall be deemed to have been complied with by 
the addition of 26.03 per cent to the ordinary weekly rate 
prescribed in subclause (1) of this clause. The amount so 
arrived at represents the average weekly payment during the 
year for shift, Saturday and Sunday work under the existing 
system of continuous shifts. 

(5) Special Rates—workers engaged in the lifting of 
bouys on and off the deck of any vessel shall be paid in 
addition to those rates prescribed in subclause (1) of this 
clause any allowance of $2.17 per day. 

10.—Overtime. 
(1) Day Workers 

(a) Overtime shall mean and include all time worked 
outside of, or in excess of the ordinary working 
hours as set out in clause 8 of this Award and shall 
be paid for at the rate of time and a half for the 
first two hours and double time thereafter Monday 
to Friday inclusive. 

(b) All work performed on a Saturday shall be paid 
for at the rate of time and a half for the first two 
hours and double time thereafter. Provided that all 
time worked after noon Saturday shall be paid for 
at the rate of double time. 

(c) All work performed on Sundays shall be paid for 
at the rate of double time and a half. 

(2) Shift Workers 
(a) Overtime shall mean and include all time worked 

outside of, or in excess of the ordinary shifts as 
set out in Clause 8 of this Award and shall be paid 
for at the rate of time and half for the first two 

hours and double time thereafter Monday to 
Saturday inclusive. 

(b) All time worked outside of or in excess of the 
ordinary shifts as set out in clause 8 of this Award 
on a Sunday or a holiday as prescribed in clause 
15 of this Award shall be paid for at the rate of 
double time and a half. 

(c) Provided that for the purpose of this clause 
overtime shall be calculated on the basis of the 
basic wage plus margin, but excluding the 
allowance referred to in subclause (3) of clause 9 
of this Award. 

(3) General 
(a) A worker recalled to duty in overtime hours after 

leaving the employer's premises, shall be paid for 
a minimum of three hours' duty at the rate of pay 
appropriate to the time of such duty. 

(b) A worker required to resume duty in overtime 
hours who has been advised prior to leaving the 
employer's premises shall be paid a minimum of 
two hours at the rate of pay appropriate to the time 
of such duty. 

11.—Payment of Wages. 
(1) Wages shall be payable weekly on Fridays. 
(2) Wages may be payable on the written order of the 

worker to the person named in such order, and the employer 
by paying to such order shall be relieved of all responsibility 
on obtaining the signature of the person named in the said 
order. 

12.—Meals. 
The provisions of this clause apply to all workers other 

than shift work. 
(1) All time worked during the usual meal time shall be 

paid for at overtime rates, and such rates shall continue until 
the worker knocks off for his meal. 

(2) Where a worker is required for overtime duty in excess 
of two hours after the usual ceasing time without being 
notified the previous day, he shall be supplied with any meal 
required or be paid five dollars and eighty five cents for such 
meal. 

13.—Crib-Time—Shift Workers. 
The pilot service shall operate continuously (or as 

directed by the employer) during each shift without 
cessation for a recognised meal hour provided that each 
worker shall be allowed twenty minutes between four and 
half hours and six hours after the commencement of the shift 
in which to have his meal. In the event of the requirements 
of the service being such that the break for crib cannot be 
taken during the appropriate period specified herein, the 
worker shall receive a special payment of two dollars. 

14.—Amenities. 
A change room shall be provided, as heretofore, by the 

employer to allow of workers changing their clothes or 
taking their meals when ashore. 

15.—Public Holidays. 
The provisions of this clause apply to all workers other 

than shift work. 
(1) The following days or the days observed in lieu shall 

be allowed as holidays without deduction of pay, namely— 
New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Water- 
side Workers Picnic Day, Christmas Day and Boxing Day, 
or any other day which may from time to time be gazetted 
as a public holiday. 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in the subclause. 

(2) When any of the days prescribed as a holiday in 
subclause (1) hereof falls on a Saturday or a Sunday, the 
holiday shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or Monday the 
holiday shall be observed on the next succeeding Ibesday 
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in each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted shall 
not be a holiday. 

(3) If any public holiday falls within a worker's period of 
annual leave a day for each such holiday shall be added to 
his annual leave. 

(4) If any worker is required to work on a holiday he shall 
be paid for the time worked at the rate of double time and 
half. 

(5) A worker recalled to duty in overtime hours after 
leaving the employer's premises, shall be paid for a 
minimum of three hours duty at the rate of pay appropriate 
to the time of such duty. 

(6) A worker required to resume duty in overtime hours 
who has been advised prior to leaving the employer's 
premises shall be paid a minimum of two hours at the rate 
of pay appropriate to the time of such duty. 

16.—Annual Leave. 
(1) Day Worker 

(a) (i) Except as hereinafter provided, a period of 
four consecutive weeks' leave with payment 
of ordinary wages as prescribed shall be 
allowed annually to a worker by his employer 
after a period of twelve months' continuous 
service with that employer. 

(ii) The annual leave prescribed in placitum (i) 
above may, with die consent of the worker 
and the employer, be taken in two portions 
provided that no portion shall be less than 
two consecutive weeks. 

(b) A worker may be rostered off and granted annual 
leave with payment of ordinary wages as pre- 
scribed prior to his having completed a period of 
twelve months' continuous service, in which case, 
should the services of such worker terminate or be 
terminated prior to the completion of twelve 
months' continuous service, the said worker shall 
refund to the employer the difference between the 
amount received by him for wages in respect of 
the period of his annual leave and the amount 
which would have accrued to him by reason of the 
termination of his service. 

(c) (i) Subject to paragraph (ii) hereof, when com- 
puting the annual leave due under this clause, 
no deduction shall be made from such leave 
in respect of the period that a worker is on 
annual leave and/or public holidays; Pro- 
vided that no deduction shall be made for any 
approved period a worker is absent from duty 
through sickness, with or without pay, unless 
the absence exceeds three calendar months, 
in which case deduction may be made for 
such excess only. 

(ii) Approved periods of absence from work, 
caused through an accident sustained in the 
course of employment shall not be consid- 
ered breaks in continuity of service, but the 
first six months only of any such period shall 
count as service for the purpose of computing 
annual leave. 

(d) After one month's continuous service in any 
qualifying twelve monthly period a worker who 
leaves his employment or whose employment is 
terminated for any cause other than peculation or 
theft shall be paid for each completed month of 
continuous service annual leave, proportionate to 
the full twelve monthly period. 

(e) When work is closed down for the purpose of 
allowing annual leave to be taken, workers with 
less than a full years service shall only be entitled 
to payment during such period for the number of 
days leave due to them; Provided that nothing 
herein contained shall deprive the employer of his 
right to retain such workers at work during the 
close down period as may be required. 

(f) The employer shall give at least twenty four hours 
notice to each worker of its intention to give the 
worker his leave of absence and his wages for the 
leave period shall be paid together with all other 
moneys due, prior to his going on leave. 

(g) A worker shall be paid for any periods of annual 
leave prescribed in paragraph (a) of this subclause 
at the ordinary rate of pay of the worker plus a 
loading of 25% on all annual leave accruing from 
May 6, 1974. 

Provided that the maximum amount of loading 
payable shall not exceed the amount set out in the 
Australian Bureau of Census and Statistics publi- 
cation for "average weekly earnings per male 
employment unit" in Western Australia for the 
September quarter immediately preceding the date 
the leave becomes due. 

(2) Shift Workers 
(a) In addition to the period of leave as is prescribed 

in subclause (l)(a) of this clause, shift workers 
shall be entitled to a period of two consecutive 
weeks leave. 

(b) The conditions of paragraphs (b), (c), (d), (e) and 
(f) of subclause (1) of this clause shall apply 
mutatis mutandis to shift workers. 

17.—Long Service leave. 
(1) Day Workers 
Workers shall be entitled to long service leave in 

accordance with the conditions authorised by the Govern- 
ment of Western Australia for wage employees. 

(2) Shift Workers 
Workers shall be granted three months long service leave 

after each seven years' continuous service, but periods of 
absence on long service leave shall not count as qualifying 
towards the next grant of such leave. 

18.—Time of Taking Leave. 
Annual and long service leave shall be taken at the 

convenience of the employer. 

19.—Sick Leave. 
(1) Day Workers 

(a) (i) A worker shall be entitled to payment for 
non-attendance on the ground of personal 
ill-health for one sixth of a week's pay for 
each completed month of service. 

(ii) The unused portion of the entitlement pre- 
scribed in placitum (i) hereof in any accruing 
year shall be allowed to accumulate and may 
be availed of in the next or any succeeding 
year. 

(iii) Payment hereunder may be adjusted at the 
end of each accruing year or at the time the 
worker leaves the service of the employer, in 
the event of the worker being entitled by 
service subsequent to the sickness in that 
year to a greater allowance than that made at 
the time the sickness occurred. 

(b) This clause shall not apply where the worker is 
entitled to compensation under the Workers' 
Compensation Act 1912. 

(c) No payment shall be made for any absence due to 
the worker's own fault, neglect or misconduct. 

(2) Shift Workers 
(a) A worker who is incapacitated through sickness 

or injury, other than that arising out of or in the 
course of his employment, may, except as pro- 
vided in paragraph (b) of this subclause, be 
granted sick leave with pay for a period of or 
periods not exceeding in the aggregate, four weeks 
in any year. 

(b) In the event of the full period of sick leave as 
provided in paragraph (a) hereof not being taken 
in any year, the balance of such sick leave up to 
a maximum of one week for each calendar year, 



shall be allowed to accumulate, and such accumu- 
lation may be applied against periods of absence 
on account of sickness in excess of that provided 
in paragraph (a) hereof, occurring during the next 
or any succeeding year: Provided that in respect 
of any worker employed under the terms of this 
Award at the date of its commencement, the 
accumulation of such leave specified herein be 
regarded as operating retrospectively from the 1st 
January 1945, or at the date the worker entered the 
service if employment commenced after that date. 

(c) Where such incapacity arises through the wilful 
act or misconduct of the worker, or a medical 
certificate is not furnished as required, or where 
the worker has already had sick leave with pay in 
accordance with the provisions of paragraphs (a) 
and (b) of this subclause, the worker shall not be 
entitled to any pay for the period he is absent from 
duty. 

(d) Upon the period or periods of absence exceeding 
four weeks in the case of paragraph (a) of this 
subclause, or upon the happening or occurrence of 
any of the events specified in paragraph (c) of this 
subclause, immediately such absence commences 
or such event happens or occurs the contract of 
service shall be deemed to have been terminated 
without requiring further notice by the employer, 
who shall thereby be relieved of any further 
obligation to the worker: Provided that any such 
period of incapacity may at the discretion of the 
employer, be regarded as leave without pay. 

(3) General 
(a) No worker shall be entitled to the benefits of this 

clause unless he produces proof to the satisfaction 
of the employer or his representative of such 
sickness provided that the employer shall not be 
entitled to a medical certificate for absences of 
less than three consecutive working days unless 
the total of such absences exceeds five days in any 
one accruing year. 

(b) After ten continuous years' service the employer 
shall pay to the worker on retirement due to age 
or ill health or in the case of his death to his 
dependants or his estate any balance of accumu- 
lated sick leave entitlement of which the worker 
has not availed himself. 

For the purpose of this subclause the accumu- 
lated sick leave shall be calculated on each 
completed month of service as from and including 
the 1st July 1967, from which shall be deducted 
all sick leave taken since that date. 

20.—Sickness and Accident when on Duty. 
The provisions of this clause apply to shift workers only. 
(1) If in the course of his employment a worker engaged 

under this Award, whilst on duty or whilst acting under the 
instructions of the employer, receives an injury or contracts 
any sickness arising out of or in the course of his 
employment he shdl be entitled to receive the wages 
prescribed in this Award from the date of his said incapacity 
up to and including the date of his recovery, as certified by 
his medical attendant: Provided that maximum period of 
payment under this clause shall not exceed three months of 
30 days each. 

(2) The illness or injury which so entitled the worker to 
the benefits provided for in the clause shall be suffered while 
on duty and shall be:— 

(a) Such as wholly to incapacitate him from perform- 
ing his duty; 

(b) So far as can be ascertained, an illness or injury 
contracted or sustained whilst on duty in the 
service of the employer; Provided that, if the 
illness or injury is due to his own wilful act or to 
his misbehaviour, the worker shall not be entitled 
to the benefits provided in this clause. 

(3) In the case of an accident suffered while on duty the 
expenses of providing the necessary medicines, surgical and 
medical advice and attendances shall be paid by the 
employer without any deduction from the wages on that 
account until the worker is certified as recovered by his 
medical attendant: Provided that the aggregate amount so 
paid shall not exceed the amount that would have been paid 
had such payment been made under the provisions of the 
Workers' Compensation Act 1912. 

(4) All wages payable under this clause to the worker 
while sick or injured shall be paid on Fridays of each week 
and as provided for in Clause 9. 

21.—Compassionate Leave. 
A worker shall, on the death within Australia of a wife, 

husband, father, mother, brother, sister, child or stepchild, 
be entitled on notice, of leave up to and including the day 
of the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of his employer. 

Provided that payment in respect of compassionate leave 
is to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay or on a 
public holiday. 

22.—Rate of Pay when on Leave 
The provisions of this clause apply to shift workers only. 
Workers on annual, long service, sick or compassionate 

leave in accordance with the provisions of clauses 16, 17, 
19 and 21 of this Award, or absent from duty during a period 
of incapacity resulting from sickness or accident arising out 
of or in the course of employment in circumstances provided 
for in clause 20 of this Award shall receive the same weekly 
remuneration as is payable for the usual week's work of 42 
hours. 

23.—Uniforms. 
The provisions of this clause apply to shift workers only. 
(1) The employer shall provide for the use of each worker 

free of cost the undermentioned items:— - 
(a) One serge suit after eight months' continuous 

service and thereafter one serge suit at the 
expiration of each successive two years' service. 

(b) Two sets of lightweight shirts and trousers after 
sixteen months and twenty-four months' continu- 
ous service and thereafter each successive sixteen 
months and twenty-four months' service. 

(c) One duffle coat each four years of continuous 
service. 

(d) One cap, one suit of dungarees (coat and trousers 
if procurable) on completion of each eight 
months' continuous service. 

(e) One wet weather suit each two years of continuous 
service. 

(f) One pair of sea boots when deemed reasonably 
necessary by the employer. 

(2) Uniforms shall belong to the workers to be worn on 
service, and shall be kept clean and tidy. 

(3) Should the service of any worker terminate within one 
month of the date of issue of uniforms or any portion of 
same, all the issue last made shall be returned to the 
employer before the worker is paid any moneys which may 
be due to him. 

24.—Union Meetings. 
Workers other than shift workers on day shift, employed 

under the terms of this Award shall, once in each of the 
following quarters:— January-March; April-June; July- 
September; and October-December, be allowed time off 
duty for four consecutive hours (without pay)—provided 
that the date and times of such meetings are mutually agreed 
upon between the parties to the Award following nofifica- 
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tion by the Union during the week preceding the proposed 
date. Provided further that all services which are deemed 
essential by the Harbour Master shall be manned. 

25.—Definitions. 
"Employer" means the Fremantle Port Authority. 
"Union" means the Maritime Workers' Union of 

Western Australia, Union of Workers. 
"Worker" means any person employed under the 

provisions of this Award. 
"Wages" includes payment of overtime. 
"Harbour Master" means the Harbour Master for 

Fremantle appointed by the Fremantle Port Authority. 
"Shift" or "Shifts" means a period of eight consecutive 

hours worked in reliefs of two or three as may be required 
by the employers. 

"Shift Worker" means a worker who is employed on 
shifts for a period of five shifts or more. 

GOLD MINING ENGINEERING AND 
MAINTENANCE AWARD 

No. 26 of 1947. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 7th day of September, 1993. 
T. POPE. 
A/Registrar. 

Gold Mining Engineering and Maintenance Award. 

Award No. 26 of 1947. 

This award shall be known as the Gold Mining 
Engineering and Maintenance Award. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Iferm 
4. Area 
5. Classification Structure and Rates of Pay 

5A. Structural Efficiency and Award Modernisation 
6. Training 
7. Hours (Other than Continuous Shift Employees) 
8. Overtime (Other than Continuous Shift Employ- 

ees) 
9. Continuous Shift Employees 

10. Rest Period after Overtime 
11. Annual Leave and Holidays 
12. Weekly Hiring 
13. Payment for Sickness 
14. Shifts 
15. Payment of Wages 
16. Record Book 
17. Representative Interviewing Employees 
18. Long Service Leave 
19. Special Rates and Provisions 
20. Apprentices 

21. Maternity Leave 
22. Special Provisions for Cycle Working 
23. Consultation in the Workplace 
24. Resolution of Disputes Procedure 

Schedule I —District Allowances 
Schedule II—Superseded Classification Structure 
and Definitions 
Schedule HI—Matters Relating to Implementa- 
tion of June 1992 
Classification Structure 
Schedule IV —Parties to the Award 
Appendix I—Kalgoorlie Consolidated Gold 
Mines Pty Ltd 

3.—Term. 
The term of this award shall be for a period of one year 

from the. date hereof. (This award was delivered on the 24th 
December, 1947). 

4.—Area. 
This award shall apply to the goldmining industry and 

shall operate over the Yilgam, Coolgardie, Broad Arrow, 
Dundas, Phillips River, East Coolgardie, North Coolgardie, 
North-East Coolgardie, Mount Margaret, East Murchison 
Goldfields, and the Murchison, Yalgoo, Peak Hill and 
Gascoyne Goldfields, and the area outside those goldfields 
in Western Australia comprised within the 20th and 26th 
parallels of latitude. 

5.—Classification Structure and Rates of Pay. 
(1) Maintenance Employee Level 1 $314.60 

Maintenance Employee Level 2 $329.00 
Maintenance Employee Level 3 $345.00 
Maintenance Tradesperson Level 1 $363.10 
Maintenance Tradesperson Level 2 $381.30 
Maintenance Tradesperson Level 3 $399.50 
Maintenance Tradesperson Level 4 $417.60 

(2) The following classification task statements are 
indicative only of the tasks which may be competently 
performed by an employee at a level of the classification. 
Maintenance Employee Level 1 87% 

Semi-skilled employees, on commencement, engaged on 
basic maintenance training, including induction, site safety 
and operational procedures. 
Maintenance Employee Level 2 90% 

An employee who has satisfactorily completed basic 
maintenance training and has completed not less than three 
months employment at an enterprise. Employees at this level 
will perform non-trade engineering skills including but not 
limited to assisting tradespersons, operation of maintenance 
equipment and using tools appropriate to tasks allocated. 

An employee at this level shall possess skills and 
knowledge equivalent to, or hold an Engineering Production 
Certificate Level 1, or equivalent accredited qualification. 
Maintenance Employee Level 3 95% 

Semi-skilled employees who demonstrate skill and 
knowledge superior to maintenance employee level 2. 
Employees at this level may be involved with servicing of 
production machinery, hold certificated rigging or lifting 
tickets, non-trades welding/cutting to a level which requires 
the exercise of skill and knowledge required and agreed for 
the enterprise concerned. 

An employee at this level shall possess skills and 
knowledge equivalent to, or hold an Engineering Production 
Certificate Level 2, or equivalent accredited qualification. 
Maintenance Tradespersons Level 1 100% 

An employee who holds an appropriate Trades Certificate 
or Tradespersons Rights Certificate as an 

Engineering Tradesperson (electrical/electronic); 
Engineering Tradesperson (mechanical); or 
Engineering Tradesperson (fabrication); and 

is able to exercise competently the skills and knowledge of 
that trade. 
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Employees shall perform all non-trade tasks incidental to 
their work including tasks of any lower classification level. 
Employees at this level shall also perform other trade tasks 
associated with their work provided that such other trade 
work does not require additional formal technical training. 
Maintenance Tradesperson Level 2 105% 

A maintenance tradesperson who demonstrates the ability 
to accurately identify equipment faults and effect mainte- 
nance practices applied to that equipment in critical areas 
of the operations, exercises trade skills relevant to the 
specific requirements of the enterprise at a higher level than 
Maintenance Tradesperson Level 1, who has an understand- 
ing of applicable health and safety standards, can perform 
work under general supervision either individually or in a 
team environment, and can perform trade and non-trade 
tasks incidental to their work, and has either 

(a) satisfactorily completed a minimum of three 
accredited technical training modules and comple- 
mented such training with relevant on the job skill 
application to the appropriate level of competence 
where defined in a training programme estab- 
lished for an enterprise; 

(b) completed one-third of an appropriate Post Trade 
Certificate; or 

(c) has been assessed as possessing skills and 
knowledge equivalent to the accredited training 
for this level. 

Maintenance Tradesperson Level 3 110% 
A maintenance tradesperson who is able to correctly 

diagnose faults, evaluate and assess the possible impact to 
the operation and initiate first stage maintenance remedial 
action, who works with minimal supervision, provides other 
trades guidance and assistance, exercises trade skills 
relevant to the specific requirements of the enterprise at a 
higher level than maintenance tradesperson level 2, who has 
an understanding of applicable health and safety standards 
and has either 

(a) satisfactorily completed six accredited technical 
training modules and complemented such training 
with relevant on the job skill application to the 
appropriate level of competence as defined in a 
training programme established for the enterprise; 

(b) completed two-thirds of an appropriate Post Trade 
Certificate; or 

(c) has been assessed as possessing skills and 
knowledge equivalent to the accredited training at 
this level. 

Maintenance Tradesperson Level 4 115% 
A maintenance tradesperson who capably plans and 

organises the daily and weekly routine, has the ability to lead 
a team of maintenance employees, is competent to resource 
materials and services for this level of work, completes work 
to a defined schedule, updates equipment history records, 
and has a thorough knowledge of occupational health and 
safety requirements of the employer, plans and works 
effectively without supervision, in conjunction with supervi- 
sors and trainers (provided the employee is trained and 
where necessary is registered) assists in the provision of 
training and assessment of lower level employees and has 
either:— 

(a) satisfactorily completed nine accredited technical 
training modules and complemented such training 
with relevant on the job skill application to the 
appropriate level of competence as defined in a 
training programme established for the enterprise; 
or 

(b) completed an appropriate Post Trade Certificate; 
or 

(c) has been assessed as possessing skills and 
knowledge equivalent to the accredited training 
for this level. 

(3) Industry Allowance: 
(a) Each employee shall be paid an allowance of 

$66.30 per week. 
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(b) The allowance recognises, and is in payment for, 
all aspects of work in the industry including the 
location and nature of individual operation within 
it. 

(c) The allowance shall be paid in addition to the 
weekly wage rates contained in subclause (1) of 
this clause and shall be paid for all purposes of the 
award. 

(4) Leading Hands: 
In addition to the weekly wage prescribed for an 

employee's classification, a Leading Hand shall be paid the 
following: 

$ 
(a) If in charge of not less than three and not 

more than ten other employees 14.40 
(b) If in charge of more than ten and not 

more than 20 employees 21.50 
(c) If in charge of more than 20 employees 28.10 

(5) Apprentices: 
Apprentices shall be paid the following percentage of 

tradesperson rate per week. 
Four year term— % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 
Three and a half year term— 
First six months 42 
Next year 55 
Following year 75 
Final year 88 
Third year term— 
First year 55 
Second year 75 
Third year 88 

Apprentices shall also receive the above percentage rates 
of the District Allowance, Tool Allowance, and Industry 
Allowance. 

(6) Casual Employees: 
Casual employees shall be paid ordinary rates plus twenty 

percent. 
(7) Tool Allowance: 

(a) Where an employer does not provide a tradesper- 
son or an apprentice with the tools ordinarily 
required by that tradesperson or apprentice in the 
performance of work as a tradesperson or as an 
apprentice the employer shall pay a tool allowance 
of— 

(i) $8.70 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of 

$8.70, being the percentage which appears 
against the year of apprenticeship in sub- 
clause (5) of this clause, for the purpose of 
such tradesperson or apprentice supplying 
and maintaining tools ordinarily required in 
the performance of work as a tradesperson or 
as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
of this subclause shall be included in, and form 
part of, the ordinary weekly wage prescribed in 
this clause. 

(c) An employer shall provide for the use of trade- 
spersons or apprentices all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A tradesperson or apprentice shall replace or pay 
for any tools supplied by his employer if lost 
through the employees negligence. 

(8) Minimum Wage 
Notwithstanding the provisions of this award no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his/her ordinary 
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rate of pay in respect of the ordinary hours of work 
prescribed by this award. Where the said minimum rates of 
pay is applicable the same rate shall be payable on holidays, 
during annual leave, sick leave, long service leave and any 
other leave prescribed in this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

5A.—Structural Efficiency and Award Modernisation. 
(1) Arising out of the decision of the State Wage Case on 

the 8th of September 1989 and in consideration of the wage 
increases resulting from the first Structural Efficiency 
adjustment operative from the commencement of the first 
pay period beginning on or after the 20th of April 1990, 
employees are to perform a wider range of duties including 
work which is incidental or peripheral to their main tasks 
or functions. 

(2) The parties to this award are committed to implement- 
ing a new wage and classification structure. In making this 
commitment, the parties— 

(a) accept in principle that the descriptions of job 
functions within a new structure will be more 
broadly based and generic in nature; 

(b) undertake that upon variation of the award to 
implement a new wage and classification struc- 
ture, employees may undertake training for a 
wider range of duties and/or access to higher 
levels in accordance with the definitions and 
training standards laid down in the award varia- 
tion relating to a new classification structure; 

(c) will co-operate in the transition from the existing 
classification structure to the proposed new 
structure to ensure that the transition takes place 
in an orderly manner without creating false 
expectations or disputation. 

(3) In the event that there is a claim for reclassification 
by an existing employee to a higher level under any new 
structure on the grounds that the employee possesses 
equivalent skill and knowledge gained through on-the-job 
experience or on any other grounds, the following principles 
apply: 

(a) The parties agree that the existing award disputes 
avoidance procedure shall be followed. 

(b) Agreed competency standards shall be established 
by the parties in conjunction with T.A.F.E. and 
S.E.S.D.A. (when operative) for all levels in any 
new classification before any claims for reclassifi- 
cation are processed. 

(c) An agreed authority such as T.A.F.E or 
S.E.S.D.A. or agreed accreditation authority 
(when operative) shall test the validity of an 
employee's claim for reclassification. 

(4) Reclassification to any higher level shall be contingent 
upon such additional work being available and required to 
be performed by the employer. 

(5) Current employees, whose existing wage rates are 
rationalised as a consequence of award restructuring, will 
remain paid at such rates and shall continue to receive wages 
increases appropriate to their current rates of pay on the 
following conditions; 

(a) Employees are obliged to work within their 
current classification and may be required to use 
any lower classification skills which they hold or 
are trained in; 

(b) Will retain their grade when retraining in another 
area of the operation (i.e. multi-skilled employees 
will not be disadvantaged). 

(6) Award Modernisation; 
(a) The parties are committed to modernising the 

terms of the award and to addressing issues 
associated with training. 

(b) The parties will discuss all matters raised which 
may lead to increased flexibility and the removal 
of obsolete conditions to better reflect the realities 
of modem industry practices and assist the 
restructuring process. Any such discussion with 
the Unions shall be on the premise that:— 

(i) The majority of employees at the enterprise 
must genuinely agree; 

(ii) No employee will lose income as a result of 
the change; 

(iii) The Unions must be party to the agreement, 
particularly where enterprise level discus- 
sions are considering matters requiring varia- 
tions to the award; 

(iv) Agreements will be ratified by the Commis- 
sion; 

(v) If agreement can not be reached in the 
implementation process of a particular issue, 
the matter will be resolved in accordance 
with an agreed disputes procedure. 

(c) Should an agreement be reached pursuant to 
paragraph (b) hereof and that agreement requires 
variation of the award, the parties shall support 
such award variation. 

(d) There shall not be limitations placed on any award 
matter raised for discussion however any changes 
sought shall not affect award provisions reflecting 
national standards recognised by the Western 
Australian Industrial Relations Commission. 

6.—^Training. 
(1) The parties to this award recognise that in order to 

increase the efficiency and productivity and international 
competitiveness of industry, a greater commitment to 
training and skill development is required. Accordingly, the 
parties commit themselves to: 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) In accordance with the consultation provisions of this 
award, or through the establishment of a training committee, 
an employer shall develop a training programme consistent 
with: 

(a) the current and future skill needs of the plant or 
mine-site; 

(b) the size, structure and nature of the operations of 
the organisation; 

(c) the need to develop vocational skills relevant to 
the gold industry through courses conducted by 
accredited educational institutions and providers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be established in 
accordance with Clause 23.—Consultation in the 
Workplace, of this award. 

(4) (a) Training may be either on or off the job and if the 
approved training is undertaken during ordinary 
working hours the employee concerned shall not 
suffer any loss of pay. 

(b) Any costs associated with enrollment and the 
purchase of prescribed textbooks, excluding those 
which are available in the employer's technical 
library, incurred in connection with the undertak- 
ing of approved training shall be reimbursed by 
the employer upon production of evidence of such 
expenditure. Provided that reimbursement shall be 
on an annual basis subject to presentation of 
reports of satisfactory progress. 
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(c) Travel costs incurred by an employee undertaking 
approved training in accordance with this clause, 
which exceed those normally incurred in trav- 
elling to and from work, shall be reimbursed by 
the employer. 

7.—Hours (Other than Continuous Shift Employees). 
(1) The ordinary working hours shall not exceed forty in 

any one week and shall not exceed eight hours daily to be 
worked between the hours of 7 a.m. and 5 p.m. from 
Monday to Friday inclusive 

(2) Lunch interval shall not exceed forty-five minutes. 
(3) Workers working underground shall work the hours 

provided in the award governing members of the Australian 
Workers' Union. 

8.—Overtime (Other than Continuous Shift Employees). 
(1) For all the work done beyond the hours of duty on any 

ordinary day, payment shall be at the rate of time and a half 
for the first two hours and double time thereafter. 

(2) For all work done on Saturdays, payment shall be at 
the rate of time and a half for the first two hours and double 
time thereafter. 

(3) Work done on Sundays shall be paid for at the rate of 
double time. 

(4) Work done on holidays shall be paid for at the rate of 
double time and a half. 
(5) (a) When an employee is recalled to work overtime 

after leaving his/her employers business premises 
(whether notified before or after leaving such 
premises), the employee shall be paid for at least 
four hours at overtime rates; provided that, except 
in the case of unforeseen circumstances arising, an 
employee shall not be required to work the full 
four hours if the job for which the employee was 
recalled is completed within a shorter period but 
if such employee is subsequently recalled to work 
within the period of four hours for which payment 
has been made, an additional payment shall not be 
made nor shall any extra overtime be paid in 
respect of any period covered by such minimum 
payment. 

(b) This subclause shall not apply in cases where it 
is customary for an employee to return to his 
employers premises to perform a specific job 
outside the employees ordinary working hours or 
where the overtime is continuous (subject to any 
reasonable meal break which may be allowed) 
within the completion or commencement of 
ordinary working time. 

(6) When an employee without being notified on the 
previous day, is required to continue working after the usual 
knock-off time for more than one hour, or (in the case of a 
day worker) after 5.30pm, whichever is the later, such 
employee shall be provided with any meal required or be 
paid $4.60 in lieu thereof. 

(7) When a worker is required to hold himself in readiness 
for a call after ordinary hours, he shall be paid at ordinary 
rates for the time that he holds himself in readiness. 

(8) When a worker is required for duty during any meal 
time, whereby his meal time is postponed for more than one 
hour, he shall be paid at overtime rates until he gets his meal. 

(9) When computing overtime, any district allowance 
shall not be computed as an addition to the day's pay. 
(10) (a) Within the limits prescribed by the Mines Regula- 

tions Act and the regulations made thereunder, an 
employer may require any worker to work 
reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with 
such requirement. 

(b) No organisation, party to this award, or worker or 
workers covered by this award, shall in any way, 
whether directly or indirectly, be a party to or 
concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

9.—Continuous Shift Employees. 
(1) Forty hours shall constitute a week's work to be 

worked in five shifts of eight hours each inclusive of crib 
time. 

(2) A worker called upon to work a sixth shift in any week 
shall be paid at the rate of time and a half. 

(3) For work done beyond the hours of duty on any day 
except holidays, payment shall be at the rate of time and a 
half for the first two hours and double time thereafter. 

(4) When computing overtime, the district allowances 
shall not be computed as an addition to the day's pay. 

(5) These overtime rates shall not apply to excess time 
due to private arrangement between the workers themselves, 
or which is necessary for effecting periodical rotation of 
shifts, or which is owing to a relieving man not coming on 
at the appointed time. The time for which any worker may 
be paid at ordinary rates instead of overtime, due to a 
relieving man not coming on at the proper time, shall not 
exceed two hours, after the expiration of which overtime 
rates shall apply for the whole shift. 

(6) When an employee, without being notified on the 
previous day, is required to continue working after the usual 
knock-off time for more than one hour, or (in the case of a 
day worker) after 5.30 p.m., whichever is the later, such 
worker shall be provided with any meal required or be paid 
$4.50 in lieu thereof. 

(7) Work done during the ordinary hours of duty shall be 
paid for at the rate of time and one-half on Saturdays and 
time and three-quarters on Sundays. 

(8) Work done on holidays shall be paid for at the rate of 
double time and one-half. 

10.—Rest Period After Overtime. 
(1) When overtime work is necessary it shall, wherever 

reasonably practicable, be so arranged that workers have at 
least ten consecutive hours off duty between the work of 
successive days. 

(2) A worker (other than a casual worker) who works so 
much overtime between the termination of his ordinary work 
on one day and the commencement of his ordinary work on 
the next day that he has not at least ten consecutive hours 
off duty between those times shall, subject to this subclause, 
be released after completion of such overtime until he has 
had ten consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(3) If, on the instructions of his employer, such a worker 
resumes or continues work without having had such ten 
consecutive hours off duty, he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had ten consecutive 
hours off duty without loss of pay for ordinary working time 
during such absence. 

(4) Where a worker (other than a casual worker or a 
worker engaged on continuous shift work) is called in to 
work on a Sunday or public holiday preceding an ordinary 
working day, he shall, wherever reasonably practicable, be 
given ten consecutive hours off duty before his usual starting 
time on the next day If this is not practicable then the 
provisions of subclauses (2) and (3) of this clause shall apply 
mutatis mutandis. Provided that overtime worked as a result 
of a recall, shall not be regarded as overtime for the purpose 
of this subclause, when the actual time worked is less than 
three hours on such recalls or on each of such recalls. 

(5) The provisions of this subclause shall apply in the case 
of shift workers who rotate from one shift to another, as if 
eight hours were substituted for ten hours when overtime is 
worked— 

(a) for the purpose of changing shift rosters; or 
(b) where a shift worker does not report for duty; or 
(c) where a shift is worked by arrangement between 

the workers themselves. 

11.—Annual Leave and Holidays. 
(1) Annual leave shall be taken at the convenience of the 

management of the mine; workers to receive one month's 
notice of the date on which the leave is to commence; a 
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committee of three to be appointed to each mine to assist 
the management in the arrangement of a suitable roster. 

(2) (a) Except as hereinafter provided, a period of four 
consecutive weeks' leave with payment as pre- 
scribed in paragraph (b) hereof shall be allowed 
annually to a worker by his employer after a 
period of twelve months' continuous service with 
that employer. 

(b) (i) A worker before going on leave shall be paid 
the wages he would have received in respect 
of the ordinary time he would have worked 
had he not been on leave during the relevant 
period. 

(ii) Subject to paragraph (c) hereof a worker 
shall, where applicable, have the amount of 
wages to be received for annual leave 
calculated by including the following where 
applicable. 
(aa) The rate applicable to him/her as pre- 

scribed by Clause 5.— Classification 
Structure and Rates of Pay, subclause 
(10) of Clause 19.—Special Rates and 
Provisions and Schedule I—District 
Allowances, of the award; and 

(bb) Subject to paragraph (c)(ii) hereof the 
rate prescribed for work in ordinary time 
by clause 9—Continuous Shift Workers 
and clause 14—Shifts, of the award 
according to the workers' roster or 
projected roster including Saturday and 
Sunday shifts; 

(cc) The rate payable pursuant to clause 
19—Higher Duties, calculated on a 
daily basis, which the worker would 
have received for ordinary time during 
the relevant period whether on a shift 
roster or otherwise; 

(dd) Any other rate to which the worker is 
entitled in accordance with his contract 
of employment for ordinary hours of 
work: provided that this provision shall 
not operate so as to include any payment 
which is of a similar nature to or is paid 
for the same reasons as or is paid in lieu 
of those payments prescribed by clause 
8—Overtime, clause 20—Special Rates 
and Provisions (excepting subclause 
(c)), of this award, nor any payment 
which might have become payable to 
the worker as reimbursement for ex- 
penses incurred. 

(c) During a period of annual leave a worker shall 
receive a loading calculated on the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof. The 
loading shall be as follows: 

(i) Day workers—A worker who would have 
worked on day work had he not been on 
leave—a loading of 17 1/2%. 

(ii) Shift workers—a worker who would have 
worked on shift work had he not been on 
leave—a loading of 17 1/2%. 

Provided that where the worker would have 
received shift loading prescribed by clause 9— 
Continuous Shift Workers, and clause 14—Shifts, 
had he not been on leave during the relevant 
period and such loadings would have entitled him 
to a greater amount than the loading of 17 1/2%, 
then the shift loadings shall be added to the rate 
of wage prescribed by paragraph (b)(ii)(aa) hereof 
in lieu of the 17 l/2%loading. 

Provided further, that if the shift loadings would 
have entitled him to a lesser amount than the 
loading of 17 1/2% then such loading of 17 1/2% 
shall Ire added to the rate of wage prescribed by 
paragraph (b)(ii)(aa) hereof in lieu of the shift 
loadings. 

The loading prescribed by this subclause shall 
not apply to proportionate leave on termination, 

(d) The provisions of this subclause shall not operate 
in respect of leave fully due prior to 1st August, 
1973, irrespective of the date at which such leave 
is taken. 

(3) If after one month's continuous service in any 
qualifying twelve monthly period a worker whose employ- 
ment terminates and who has worked less than 236 shifts at 
ordinary rates of pay, shall be paid in the proportion that the 
number of shifts worked by him at ordinary rates in that 
qualifying period bears to 236 shifts at ordinary rates of pay 
in that qualifying twelve monthly period. 

(4) (a) Continuous shift workers, that is shift workers 
engaged in a continuous process who are rostered 
to work regularly on Sundays and holidays shall 
be allowed one week's leave in addition to the 
leave prescribed in subclause (2) hereof, 

(b) Where a worker with twelve months' continuous 
service is engaged for part of a qualifying twelve 
monthly period as a continuous shift worker, he 
shall be entitled to have the period of annual leave 
towhich he is otherwise entitled increased by that 
proportion of the additional week as the number 
of shifts worked by him at ordinary rates bears to 
the full number of such shifts in the qualifying 
twelve month period. 

(5) The amounts to be paid hereunder shall be calculated 
at the rate prevailing at the time the payment is made. 

(6) Where a worker is justifiably dismissed for miscon- 
duct he will not be entitled to the benefits of this clause. 

(7) By mutual agreement between the employer and the 
employee, annual leave may be taken in not more than two 
periods per annum, but neither of such periods shall be less 
than one week. 

Notwithstanding the above, and in special circumstances, 
provided the employee so requests and the employer so 
agrees, annual leave may be taken in periods of less than one 
week with a maximum of five single day absences, or 
combination of such five single day absences, in any one 
year of service. 

(8) An employer may close down his operation or a 
section or sections thereof for the purposes of allowing 
annual leave to all or the majority of his workers employed 
generally or in any such section or sections and in the event 
of a worker being employed for portion only of a year he 
shall only be entitled to such leave on full pay as is 
proportionate to his length of service during that period with 
such employer and if such leave is not equal to the leave 
given other workers he shall not be entitled to work or pay 
whilst the other workers of such employer are on leave on 
full pay. 

(9) This clause shall not apply to casual workers. 
(10) The following days or the days observed in lieu shall 

be allowed as holidays without deduction of pay namely, 
New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. When any 
of the days mentioned in this subclause falls on a Saturday 
or a Sunday the holiday shall be observed on the next 
succeeding Monday and when Boxing Day falls on a Sunday 
or on a Monday the holiday shall be observed on the next 
succeeding Ttesday. In each case the substituted day shall 
be a holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. Provided that any 
employee who does not present himself for work (if 
required) on the working day following any of the 
abovementioned holidays shall not be entitled to be paid for 
such holidays unless he produces proof satisfactory to the 
employer that he was prevented by sickness from presenting 
himself for work on any such day and that such sickness was 
not due to intemperance or misconduct 

(11) If any of the holidays prescribed in subclause (10) 
falls during a worker's period of annual leave and is 
observed on a day which in the case of that worker would 
have been an ordinary working day, the worker shall be paid 
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one extra day at ordinary rates for that day or, at his option, 
have one day on full pay added to that period for each such 
holiday. 

12.—Weekly Hiring. 
(1) Except in the case of casual workers who may leave 

or be dismissed at any time, the contract of service shall be 
weekly and may be terminated by one week's notice on 
either side given on any day. 

If an employer or a worker fails to give the required notice 
one week's wages shall be paid by the employer or forfeited 
by the worker. 

(2) The employer shall be under no obligation to pay for 
any day not worked upon which the worker is required to 
present himself for duty, except such absence from work is 
due to illness and comes within the provisions of clause 13, 
or such absence is on account of holidays to which the 
worker is entitled under the provisions of the award. 

(3) This clause does not affect the right to dismiss for 
misconduct, and in such case wages shall be paid up to the 
time of dismissal only. 

(4) The employer shall be entitled to deduct payment for 
any day or portion of a day upon which the worker cannot 
be usefully employed because of any strike by the union or 
unions affiliated with it or by an other association or union, 
or through the breakdown of the employer's machinery, or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

13.—Payment for Sickness. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of 
work by reason of personal ill health or injury 
shall be entitled to payment during such absence 
in accordance with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one sixth of a week for each completed month of 
service with the employer. 

(c) If in the first or successive years of service with 
the employer a worker is absent on the ground of 
personal ill health or injury for a period longer 
than his entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, 
or at the time the worker's services terminate, if 
before the end of that year of service, to the extent 
that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and die estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and a worker 

may apply for and the employer shall grant paid 
sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
worker was confined to his place of residence or 
a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the worker of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
worker or, failing agreement, shall be added to the 
worker's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of clause 11.— 
Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in clause 11.—Holidays and 
Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmittor shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

14.—Shifts. 
(1) (a) A worker who does not work at least one week on 

day shift out of each consecutive three weeks shall 
be paid for each shift other than day shift at the 
rate of time and one-quarter. Provided that if he 
is required to work for more than one week 
consecutively on afternoon shift or for more than 
one week consecutively on night shift, such 
worker shall be paid at the rate of time and 
one-quarter for each shift other than day shift in 
the consecutive second and subsequent weeks of 
afternoon shift or of night shift. 

(b) This subclause shall not apply to workers em- 
ployed on what is known as the Great Boulder 
Roster, or accepted variations thereof, nor to 
workers employed on rosters agreed between the 
parties, nor to workers to whom this subclause 
would only otherwise apply because of a change 
of shift due to a private arrangement with another 
worker, nor to workers (known as "rostered relief 
workers") regularly employed on continuous 
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process work who are required to work shifts to 
enable other workers engaged on such work to 
change shifts weekly and to have their days off, 
if such rostered relief worker is not required to 
work more night shifts or more afternoon shifts 
than the number of day shifts worked by him. 

(2) In addition to his/her ordinary rate, a shift worker shall 
be paid per shift of eight hours at the rate of $8.00 when on 
afternoon or night shift. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five 
consecutive afternoon or five consecutive night 
shifts are worked on that process, then workers 
employed on such afternoon or night shifts shall 
be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason 
of the fact that work on the process is not carried 
out on a Saturday or Sunday or on any public 
holiday. 

(4) (a) A worker who replaces a regular shift worker who 
is absent for any reason beyond the control of the 
employer, on afternoon or night shift, shall be paid 
at the rate of time and one-quarter if he does not 
work for five consecutive shifts (other than day 
shift) or, in the case of the Great Boulder Roster, 
six shifts and the appropriate shift work rate if he 
works five or more of such shifts consecutively or, 
in the case of the Great Boulder Roster, six or 
more shifts consecutively. 

(b) A worker who replaces on afternoon or night shift 
a regular shift worker who is absent by reason of 
a direction of the employer shall be paid at 
overtime rates unless he works the number of 
consecutive shifts prescribed in the next preceding 
paragraph. 

(c) The sequence of consecutive shifts shall not be 
deemed to be broken under paragraph (a) by 
reason of rostered days off in respect to workers 
employed on continuous process work or by a 
Saturday or Sunday in respect to other workers or 
by any public holiday or any other reason beyond 
the control of the employer. 

(d) A worker who does not work five consecutive 
shifts for any reason beyond the control of the 
employer shall not be entitled to payment under 
the provisions of this subclause. 

15.—Payment of Wages. 
(1) Wages shall be paid into an account nominated by the 

employee, except where by agreement between the em- 
ployee and employer, payment is made by cash or cheque. 

(2) Payment shall be fortnightly, except that where by 
agreement between an employee and employer, payment 
may be made weekly, four weekly or monthly. 

(3) On termination, an employee shall be paid the lull 
amount of wages and entitlements due. Provided that where 
an employee fails to give due notice in accordance with the 
award, or where an employee is dismissed for misconduct, 
termination moneys shall be paid within two ordinary 
working days. 

(4) Employees may by arrangement, inspect their own 
time and wages record. 

16.—Record Book. 
A time and wages book shall be kept by each employer, 

in which shall be entered the name of each worker, the 
nature of the work he is doing, the hours worked each day, 
and the amount of wages received by him each week. The 
employer shall be responsible for the proper posting of the 
book each week. The said book shall be open to the 
authorised representative of the union at any time during 
working hours, and he shall be allowed to take necessary 
extracts therefrom. Provided that any system of automatic 
recording by means of machines shall be deemed a 
compliance with this provision to the extent of the 
information recorded. 

17.—Representative Interviewing Employees. 
In the case of a disagreement existing or anticipated 

concerning any of the provisions of this award, an accredited 
representative of the union shall be permitted to interview 
the workers during the recognised meal hour or at some 
other period convenient to the employer, on the business 
premises of the employer, but this permission shall not be 
exercised without the consent of the employer more than 
once in any one week. 

18.—Long Service Leave. 
The long service leave provisions published in Vol. 44 of 

the Western Australian Industrial Gazette, commencing at 
page 737, axe hereby incorporated in and shall be deemed 
to be part of this award. 

19.—Special Rates and Provisions. 
(1) Height Money: 
Tradespersons and welders engaged on the surface in the 

erection, repair and/or maintenance of steel frame buildings, 
smoke stacks, bridges or similar structures at a height of 15.5 
metres or more above the nearest horizontal plane, shall be 
paid at the rate of $1.54 per shift extra. 

(2) (a) Goggles, glasses and gloves or other efficient 
substitutes therefore shall be available for per- 
sonal use of any worker engaged in welding. 

(b) Every worker shall sign an acknowledgement on 
receipt thereof and on leaving employment shall 
return same to the employer. 

(c) During the time the same are on issue to the 
worker, he shall be responsible for any loss or 
damage thereto, fair wear and tear attributable to 
ordinary use excepted. 

(d) No worker shall lend another worker the goggles, 
glasses or gloves or substitutes issued to such first 
mentioned worker, and if the same are lent, both 
the lender and the borrower shall be deemed guilty 
of wilful misconduct. 

(e) Before goggles, glasses or gloves or any substi- 
tutes which have been used by a worker are 
re-issued by the employer to another worker, they 
shall be effectively sterilised. 

(3) Dirt Money: 
Employees employed on dirty work or in wet places shall 

be paid 32 cents per hour extra. 
(4) A fitter or other tradesperson, not specially employed 

as a welder, who, in addition to being employed in the 
employees classification is also required to do welding, shall 
be entitled to receive 24 cents per day extra whilst so 
engaged. 

(5) Workers in very wet places shall be provided with 
oilskin coats and rubber boots. 

(6) Heat Money: 
(a) Employees employed for more than one hour in 

the shade where the artificial temperature is 
between 46.1° and 51.6° Celsius shall be paid 32 
cents per hour extra, 

(b) Employees employed for more than one hour 
where the artificial temperature exceeds 51.6° 
Celsius shall be paid 38 cents per hour extra. 
Where work continues for more than two hours in 
temperatures exceeding 51.6° Celsius, employees 
shall be entitled to 20 minutes rest after every two 
hours, without deduction of pay. 

(7) Confined Space: 
Employees employed in confined spaces as hereinafter 

defined shall be paid 38 cents per hour extra. 
"Confined Space" means a working space, the dimen- 

sions of which necessitate working continuously in a 
stooped or otherwise cramped position, or without proper 
ventilation, or where confinement within a limited space is 
productive of unusual discomfort. 
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(8) Fumes: 
Employees engaged on repair work to the roasters under 

circumstances subjecting them to serious inconvenience 
from fumes shall be entitled to payment of 20 cents per hour 
extra, with a minimum of 39 cents, while so engaged. 

(9) Special Rates Not Cumulative—Where more than one 
of the disabilities entitling a worker to extra rates exists on 
the same job, the employer shall be bound to pay only one 
rate, namely—the highest for the disabilities so prevailing. 
Provided that this subclause shall not apply to Confined 
Space, Dirt Money, Height Money or Hot Work, the rates 
for which are cumulative. 

(10) Any person appointed by the employer to perform 
first aid duties shall be paid an allowance of $1.44 per day 
or shift (flat). 

(11) A tradesperson who holds and, in the course of 
employment may be required to use a current "A" or "B" 
Grade licence issued pursuant to the relevant regulation in 
force on the 28th day of February 1978 under the Electricity 
Act 1945, shall be paid an allowance of $13.20 per week. 

20.—Apprentices. 
(1) Apprentices may be taken into the following trades: 

(a) Engineering Tradesperson (Mechanical); 
(b) Engineering Tradesperson (Fabrication); or 
(c) Other trades established following agreement 

between the parties. 
(2) Conditions of employment of apprentices will in 

addition to the provision of this award be in accordance with 
the Industrial Training Act 1975. 

(3) Adult apprenticeships are those trade apprenticeships 
into which persons of 21 years of age or over are indentured. 
The duration of any adult apprenticeship will be determined 
in accordance with the Industrial Training Act 1975. 

The rate of pay for an adult apprentice shall not be less 
than 85% of the base tradespersons rate. 

(4) Apprentices may be taken in ratio of one apprentice 
for every two or fraction of two (the fraction being not less 
than one) tradespersons and shall not be taken in excess of 
that ratio unless: 

(a) the union so agrees; or 
(b) the Western Australian Industrial Relations Com- 

mission so determines. 
(5) Apprentices will be reimbursed with the costs 

associated with their indentured apprenticeship. 

21.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 
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(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks : 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annud leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Tfermination of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wages 
to that of her former position. 

(11) Replacement workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 

person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the twelve 
months qualifying period. 

22.—Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere in this 

Award— 
(1) Work may be carried out over consecutively recurring 

cycles, each consisting of a specified number of consecutive 
working days followed by a specified number of consecutive 
non-working days. 

(2) (a) The total ordinary hours of work during a cycle 
shall exceed 40 hours multiplied by the number 
of working and non-working weeks in the cycle. 

(b) Overtime rates shall be paid for any time in excess 
of eight hours per day or in excess of the total 
ordinary hours prescribed in paragraph (2)(a) of 
this clause. 

(3) Wages may be paid according to a weekly average of 
ordinary hours worked even though more or less than 40 
ordinary hours may be worked in any particular week of the 
work cycle. 

(4) (a) Prior to the implementation of a cycle, in 
accordance with this clause, the employer shall 
notify the Union of the nature of die cycle to 
apply. 

(b) In the case where an even time two week cycle or 
a cycle incorporating more than six consecutive 
working weeks is intended to be applied, approval 
to the working of such cycle shall first be obtained 
from the Union. 

(c) If at 30 August 1989 any employer is working a 
cycle of the nature described in (1) hereof it shall 
comply with the provisions of paragraphs (a) and 
(b) of this subclause within a period of three 
months. 

23.—Consultation in the Workplace. 
(1) The development of an effective consultative practice 

is important in the process of award restructuring and 
developing training programmes. 

(2) Consultative mechanisms shall be implemented 
within an enterprise where agreement exists between the 
employer and the employees, or where established by the 
employer, or upon request by the employees or the union. 

(3) Consultative mechanisms shall be appropriate to the 
size, structure and needs for consultation of the enterprise. 

(4) Subject to subclause (3) above, there shall be equal 
representation on a consultative committee by the duly 
elected employee representatives. 

(5) The objective of the parties involved in workplace 
consultation is to achieve consensus agreement on items 
discussed in that forum. 

24.—^Resolution of Disputes Procedure. 
(1) It is the intention of the parties to this award that 

procedures for the avoidance of and resolution of industrial 
disputes be implemented. 

The objectives of the procedure shall be to promote the 
resolution of disputes by measures based on consultation, 
co-operation and discussion; and to avoid interruption to the 
performance of work and the consequential loss of produc- 
tion and wages. 

(2) Regard shall be paid to the following principles: 
(a) To allow for the peaceful resolution of issues, the 

parties shall be committed to follow the proce- 
dures of negotiation and conciliation, and shall 
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observe the provisions of relevant health and 
safety legislation. 

(b) Depending on the issues involved, the size and 
function of the enterprise a procedure involving up 
to four stages of discussion shall apply. These are: 

(i) Discussion between the employee/s con- 
cerned and the immediate supervisor. 

(ii) Discussion involving the employee/s con- 
cerned, the shop steward and the employer 
representative. 

(iii) Discussion involving representatives of the 
State Branch of the union and employer 
representatives. 

(iv) Discussions involving senior union officials 
and senior management representatives. 

There shall be an opportunity for the parties to 
progress an issue to a higher stage of procedure. 

(c) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(d) The procedure shall incorporate a requirement to 
document all relevant facts where requested by 
either of the parties. 

(e) Sensible time limits shall be allowed for the 
completion of the various stages of the procedure. 

(f) Where the process of discussion does not resolve 
the matter, the parties shall refer the matter to the 
Western Australian Industrial Relations Commis- 
sion for resolution in accordance with the Indus- 
trial Relations Act 1979. 

Schedule I.—District Allowances. 
(1) In addition to the wages prescribed in clause 

5.—-Classification Structure and Rates of Pay of this award, 
the following allowances shall be paid for five days per 
week to workers employed in the districts which are 
hereinafter respectively described, with the exception of 
districts contained therein which are situated within a radius 
of ten mUes of Kalgoorlie, Coolgardie and Southern Cross, 
viz: 

(a) First District: 
Lying south of Kalgoorlie and comprised 

within lines starting from Kalgoorlie, then West- 
South-West to Woolgangie, thence South-East to 
Dundas, thence North-East to a point ten miles 
east of Karonie on the Trans-Australian line, and 
thence back to Kalgoorlie, at the rate of 53 cents 
per week extra for those mines within ten miles 
of the railway and 80 cents per week for those 
outside. 

(b) Second District: 
Starting from Kalgoorlie West-South-West to 

Woolgangie, thence North-Nor-West to the inter- 
section of the 120 E. meridian with the 30 S. 
parallel of latitude, thence North-East by East to 
Kookynie, thence back to the point 10 miles East 
of Karonie on the Trans-Australian line, and 
thence back to Kalgoorlie; at the rate of 72 cents 
per week extra for those mines within ten miles 
of the railway and 90 cents per week for those 
outside. 

(c) Third District: 
Starting from and including Kookynie, then 

North by West to Kurrajong thence North-East to 
Stone's Soak, thence South-East to and including 
Burtville, thence South-West through Pindinnie to 
Kookynie, at the rate of 70 cents per week extra 
for those mines within ten miles of the raUway and 
92 cents per week for those outside. 

(d) Fourth District: 
Surrounding Southern Cross within a radius of 

thirty miles—for those mines outside a radius of 
ten miles from Southern Cross, including 

Westonia and Bullfinch, at the rate of 26 cents per 
week. 

(e) Fifth District: 
Comprising all mines not specifically defined 

in the foregoing boundaries, but within the area 
comprised within the 24th and 26th parallels of 
latitude at the rate of $1.23 per week. 

(2) Notwithstanding anything herein contained, the 
following allowances shall be paid in the districts or mines 
mentioned hereunder:— 

Ora Banda and Waverley Districts 0.72 
Yalgoo District 0.72 
Meekatharra, Mt. Magnet and Cue Districts 0.87 
Wiluna District 1.03 
Youanmi District 1.03 
Cox's Find Gold Mine 0.92 
Corduroy Gold Mine and Mines within ten 
miles radius therefrom 1.23 
Lallah Rooke Gold Mine, Halley's Comet 
Gold Mine, Prophecy Gold Mine, and mines 
within ten miles radius therefrom 1.54 
Mayfield District 0.72 
Evanston District 1.03 

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo 
and Wiluna Districts, an additional allowances at the rate of 
16 cents per week shall be paid to workers employed at 
mines situated five miles from a Government railway. 

With regard to the Big Bell Gold Mine, the Triton Gold 
Mine, and Cox's Find Gold Mine, the sum of 16 cents pet 
week may be deducted from the district allowance which 
would otherwise be paid. 

(3) In the case of any mine or district within the area to 
which this award applies which is not dealt with under the 
provisions of this Schedule, the union may apply to the 
Court at any time for the purpose of having an allowance 
prescribed upon serving upon the employer concerned 
fourteen days' notice thereof prior to the date of such 
application, the service of such notice shall be made 
pursuant to the provisions relating thereto prescribed by the 
regulations under the Industrial Arbitration Act 1979. 

Schedule II—Superseded Classification Structure and 
Definitions. 

The classification structure set out hereunder is that 
inserted into the Gold Mining Engineering and Maintenance 
Award by application No. 1948(B) of 1990 on the 20th of 
February 1992. The wage rates have been adjusted for the 
June 1991 State Wage Case Decision No. 704 of 1991. 

$ 
Engineering Employee Level 1— 

Driller and/or Screwer 314.60 
Motor Attendant 314.60 

Engineering Employee Level 2— 
Drill Doctor 327.40 
Linesperson—Grade 2—ie with less than 
three years' experience as a linesperson 345.(X) 
Pipe Fitter 329.(X) 

Engineering Employee Level 3— 363.20 
Blacksmith 
Coppersmith 
Electrical Fitter 
Electrical Installer 
Fitter 
Linesperson—Grade 1—ie with not less than 
three years' experience as a linesperson 
Motor Mechanic 
Oxy-acetylene and Electrical Welder 
Timer and/or Machinist 

Engineering Employee Level 4— 
Boilermaker Marking Off 366.00 
Pattern Maker 374.30 

The definitions contained in this schedule are those which 
were contained in the body of the Engineers (Gold Mining) 
Award (No. 26 of 1947) as amended and varied prior to 
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amendment by Application No. 1948(B) of 1990 on the 20th 
of February 1992. 

The classification definitions are retained as a point of 
reference for grading new and existing employees and shall 
be deleted by agreement of the parties at an appropriate time. 

(1) "Motor Mechanic" means an employee employed in 
fitting, turning, making, repairing, altering, assembling, or 
testing the metal parts of motor cars or any other motor 
vehicle. 

(2) "Patternmaker" means a tradesperson engaged in the 
making of patterns in wood. 

(3) "Electrical Fitter" means a tradesperson employed in 
making, repairing, altering, assembling, testing winding or 
wiring electrical machines, instruments, meters or other 
apparatus, other than wires leading thereto, but an employee 
whose duty consists of placing electrodes in "neon" tubes 
sealed by the employee shall not be deemed for that reason 
to be an electrical fitter. 

(4) "Electrical Installer" means an employee engaged in 
the installation of electric lighting, electric meters, bells, 
telephones or motors and apparatus used in connection 
therewith and includes an employee engaged in running, 
repairing or testing of conductors and used for lighting, 
heating or power purposes but does not include an employee 
who is a linesperson or a meter fixer. 

(5) "Electrical Linesperson" means an employee en- 
gaged (with or without labourers assisting) in erecting poles 
for electrical wires, or erecting wires or cables on poles or 
over buddings, or tying it or them to insulators, or joining 
or insulating it or them or doing any work on electrical poles 
off the ground, but no linesperson shall be allowed to work 
off the ground on live wires without the assistance of a 
labourer. 

(6) "Motor Attendant" means an employee engaged in 
stopping or starting motors, replacing motor fuses, oiling or 
cleaning motors, and who shall be engaged exclusively on 
such work. 

(7) "Switchboard Attendant" means any employee 
attending to or in charge of any switchboard, or doing any 
work necessary for the working of the same other than 
repairs or additions. 

(8) "Pipe Fitter" means any employee employed on pipe 
work but does not include an employee solely engaged in 
assembling, joining and fixing pipes. All work on live steam 
pipes shall be a tradesperson's work. 

(9) "Drill Doctor" shall mean an employee, other than 
a tradesperson, engaged in assembling, renewing or putting 
together the parts of a rock drill as received from the maker 
and in servicing same when assembled, but does not include 
an employee engaged in any work in the nature of altering 
or repairing such parts, which is the work of a fitter. 

Schedule 111—Matters Relating to Implementation of 
June 1992 Classification Structure. 

(1) Introduction 
The classifications and definitions contained in Clause 

5.—Classification Structure and Rates of Pay of this award 
supersede the classifications and definitions recorded in 
Schedule II of this award. 

(2) Implementation and Transition 
(a) Principles underpinning the June 1992 classifica- 

tion structure are in part contained in Clause 
5A.—Structural Efficiency and Award Moder- 
nisation of this award. 

(b) A transition period to enable reclassification of 
employees into the classification structure con- 
tained in Clause 5.—Classification Structure and 
Rates of Pay of this award shall be available to the 
parties until the 30th of December 1992. 

(c) The intention of the transition period is: 
(i) to enable all parties to the award to famil- 

iarise themselves with the June 1992 defini- 
tions and classification structure. 

(ii) for each establishment to apply the new 
classification structure and definitions in 

place of existing arrangements as defined in 
Schedule 11—Superseded Classification 
Structure and Definitions of this award. 

(3) Transitional Arrangements 
(a) From the date of operation of the June 1992 

Classification Structure, an employee's wage 
group shall be determined having regard to the 
classifications contained in Clause 5.—Classifica- 
tion Structure and Rates of Pay of this award. 

(b) The parties at each enterprise shall undertake 
appropriate consultation in accordance with 
Clause 23.—Consultation in the Workplace of this 
award. 

(c) Upon reclassification, employees shall perform 
work in accordance with the classification defini- 
tions set out in subclause (2) of Clause 5.— 
Classification Structure and Rates of Pay of this 
award. 

(d) Wage increases arising from broadbanding and 
adjustment of minimum rates are subject to 
absorption into existing overaward payments. 

(e) With the introduction of the June 1992 Classifica- 
tion Structure, where an employee has been 
inappropriately or under classified in comparison 
to the job the employee performs, the following 
shall apply: 
Example 1 

In recognition of the skill and knowledge 
acquired and utilised by an employee, an addi- 
tional overaward payment has already been made 
to the employee. 

In such cases of inappropriate or under classifi- 
cation and the employee successfully claims for 
reclassification under the new structure the em- 
ployee shall not be entitled to any additional wage 
increase as a result of such reclassification. In 
other words there shall be no double counting. 
Example 2 

In cases where an employee successfully claims 
for reclassification and no additional overaward 
payment has previously been made in recognition 
of the employees skill and knowledge, the 
appropriate wage needs to be determined. In such 
cases the rate of pay shall be based on the 
employees skills and competencies at their reclas- 
sified level and having regard to the rate of pay 
of other employees at that level performing work 
of a like nature. 

(4) Reclassification Principles 
(a) Reclassification to any higher level shall be 

contingent upon such additional work being 
available and required to be performed by the 
employer. 

(b) In the event of a claim for reclassification by an 
existing employee to a higher level on the grounds 
that the employee possesses equivalent skill and 
knowledge gained through on the job experience 
or any other ground, regard shall be had to agreed 
competency standards established by the parties 
by an accredited training institution, or where 
appropriate National Metals and Engineering 
Performance Guildelines. 

(5) Review 
At the expiration of a 12 month period from the 1st of 

June 1992, if necessary the parties at an industry level may 
consult, to review die operation of the classification 
structure, and formally amend the award as appropriate. 

Schedule IV—Parties to the Award. 
Union Party to the Award 
Metals and Engineering Workers' Union 
—Western Australian Branch, 
1111 Hay Street, 
WEST PERTH WA 6005 
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Employer Parties to the Award 
Western Mining Corporation Limited, 
191 Great Eastern Highway, 
BELMONT WA 6104 
Central Norseman Gold Corporation Ltd, 
PO Box 56, 
NORSEMAN WA 6443 
Hill 50 Gold Mine NL, 
MOUNT MAGNET WA 6338 
Kalgoorlie Consolidated Gold Mines Pty Ltd, 
Boulder Block Road, 
FIMISTON WA 6433 

Dated at Perth this 24th day of December, 1947. 

APPENDIX I 
—Kalgoorlie Consolidated Gold Mines Pty Ltd. 

The conditions prescribed in this Appendix apply to 
Kalgoorlie Consolidated Gold Mines Pty Ltd and its 
employees engaged in the classifications set out herein and, 
to the extent of the provisions contained herein, replaces any 
other provision of the Award. 

1.—^Arrangement. 
1. Arrangement 
2. Structural Efficiency 
3. Classification Structure and Definitions 
4. Training 
5. Wages 
6. Allowance 
7. Additional Payment 

2.—Structural Efficiency. 
(1) Arising out of the decision on 8 September 1989 in 

the State Wage Case and in consideration of the wage 
increases resulting from the first and second structural 
efficiency adjustments and arising out of the decision on 17 
June 1991 in the State Wage Case, employees are to perform 
a wider range of duties including work which is incidental 
or peripheral to their main tasks or functions and the 
Company may direct an employee to carry out such duties 
as are within the employee's skill, competence and training 
as defined in Clause 3.—Classification Structure and 
Definitions of this Appendix provided such duties are not 
designed to promote de-skilling. 

(2) The parties to this Appendix, the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
(hereinafter 'the Union') and Kalgoorlie Consolidated Gold 
Mines Pty Ltd, are committed to co-operating positively to 
increase the efficiency, productivity and international 
competitiveness of the enterprise and its employees and to 
enhance the career opportunities and job security of 
employees in the enterprise. 

(3) A consultative committee will be established appro- 
priate to the size, structure and needs of the enterprise. 
Measures raised by Kalgoorlie Consolidated Gold Mines 
Pty Ltd, employees or the Union for consideration consistent 
with the objectives of subclause (2) hereof shall be 
processed through that consultative committee and the 
procedures established for this purpose. 

(4) Measures raised for consideration consistent with 
subclause (2) hereof shall be related to implementation of 
the new classification structure, the facilitative provisions 
contained in this Appendix and matters concerning training 
and, subject to subclause (5) hereof, any other measures 
consistent with the objectives of subclause (2) of this 
Appendix. 

(5) Without limiting the rights of either Kalgoorlie 
Consolidated Gold Mines Pty Ltd or the Union to 
arbitration, any other measure designed to increase flexibil- 
ity sought by any party shall be subject to the following 
requirements: 

(a) The majority of employees affected by the change 
must genuinely agree to the change. 

(b) No employee shall lose ordinary time earnings as 
a result of the change. 

(c) The Union shall be involved in discussions in 
Kalgoorlie Consolidated Gold Mines Pty Ltd 

about such measures, and in the Western Austra- 
lian Industrial Relations Commission. 

(d) The Union shall not unreasonably oppose any 
such agreement 

(e) Any agreement shall be subject to approval by the 
Western Australian Industrial Relations Commis- 
sion. 

3.—Classification Structure and Definitions. 
(1) The following classifications and definitions shall 

supersede Clause 21.—Definitions of this Award and 
subclause (1) of Clause 5.—Wages of this Appendix. It is 
agreed by the parties to this Appendix that the following 
classifications specify skill and training standards and broad 
areas of work. The definitions recognise national qualifica- 
tions outlined by the Australian Council of Tfertiary Awards 
and the standards set by the National Training Board and 
other standards recognised and accredited in Western 
Australia by the appropriate State Training Authority (i.e. 
State Employment and Skills Development Authority 
[hereinafter 'SESDA'] and Industrial Employment and 
Training Council [hereinafter 'IETC']). 

(2) Classifications are based on the progressive acquisi- 
tion of modules of skill and/or training and form the career 
path which determines the pay rate structure. Through 
SESDA and the training providers, appropriate credits or 
exemptions will be given for training already completed, or 
experience and skills already obtained. 

(3) The structure recognises that credit for skill and 
formal training is transferable from one classification to the 
next. Reclassification on the basis of skills obtained through 
means other than training accredited by SESDA will be 
subject to the testing and competency standards set down 
and recognised in Western Australia by SESDA and shall 
be in accordance with the training clause contained in this 
Appendix. 

(4) Transition/Implementation Period and Arrangements: 
(a) Duration: 

It is agreed between the parties that the 
transition/implementation period shall be com- 
pleted within six months after finalisation of the 
skills inventory. 

(b) Objective: 
The objective of this transition/ implementation 

period is— 
(i) To enable all parties to this Appendix to 

familiarise themselves with the new wage 
classification and definition structure. 

(ii) For Kalgoorlie Consolidated Gold Mines Pty 
Ltd to apply (subject to the transitional 
arrangements below) the new wage, classifi- 
cation and definition structure set out in this 
Appendix in place of existing arrangements 
as defined in Clause 21.—Definitions of this 
Award and subclause (1) of Clause 5.— 
Wages of this Appendix. 

(c) Transitional Arrangements: 
In order to assist in making an orderly transi- 

tion, the following arrangements shall apply: 
(i) From the first pay period commencing on or 

after 11 January 1991 an employee's new 
wage group shall be determined in accor- 
dance with subclause (1) of Clause 5.— 
Wages of this Appendix. 

(ii) Transfer to the new classification structure 
and definitions shall be assisted by the 
Award Restructuring Implementation Man- 
ual for Western Australia, as agreed to by the 
Metal Trades Federation of Unions, WA and 
the Confederation of Western, Australian 
Industry. 

(iii) The parties shall undertake appropriate con- 
sultation in accordance with Clause 2.— 
Structural Efficiency of this Appendix. 
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(iv) Upon transition to the new classification 
structure, subject to subparagraph (iii) 
hereof, employees will perform work in 
accordance with the new classification and 
definitions set out in this Appendix in lieu of 
definitions currently set out in Clause 21 of 
this Award. 

(v) Any disputes in relation to the transition/ 
implementation of the new wage, classifica- 
tion and definition structure shall be handled 
by the Consultative Committee and if unable 
to be resolved shall be referred to the 
Western Australian Industrial Relations 
Commission. 

(d) Reclassification will be according to the following 
principles: 

(i) Employees will transfer to the new classifica- 
tion structure without loss of ordinary pay in 
accordance with a schedule agreed between 
the parties which will Tine-up' the classifica- 
tions with the new levels. 

(ii) Reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed 
within the Gold Industry. 

(iii) In the event that there is a claim for 
reclassification by an existing employee to a 
higher level under the new structure on the 
ground that the employee possesses equiva- 
lent skill and knowledge gained through 
on-the-job experience or on any other ground 
the following principles shall apply: 
(aa) The parties shall agree on a disputes 

avoidance procedure to be followed, 
(bb) Agreed competency standards and test- 

ing procedures shall be established by 
the parties in conjunction with the 
Department of Technical and Further 
Education (hereinafter 'TAPE') and 
SESDA for all levels in the new 
classification structure and the parties 
shall be assisted by the agreed Award 
Restructuring Implementation Manual 
for Western Australia. 

(cc) The testing procedures referred to in 
(bb) above shall be undertaken by an 
independent third party recognised by 
SESDA and/or the National Training 
Board—e.g. TAPE. 

(e) Review: 
(i) Prior to the expiration of the six-month 

period, the parties will consult and make any 
changes to the classification structure. 

(ii) At the expiration of the six-month period, 
Kalgoorlie Consolidated Gold Mines Pty Ltd 
will be required to have completed the 
transitional phase. 

(5) New Classification Structure: 
Wage Classification Minimum Training 

Title Group Requirement 
C7 Engineering Tradesperson Post Trade Certificate 

Special Class—Level II or Formal Equivalent 
C8 Engineering Tradesperson Completion of 66% of 

Special Class—Level I qualification for C7 
C9 Engineering Tradesperson Completion of 33% of 

—Level 11 qualification for C7 
CIO Engineering Tradesperson Trade Certificate or 

—Level 1 Engineering 
Certificate III 

Cll Engineering Employee— Engineering 
Level IV Certificate 11 

C12 Engineering Employee— Engineering 
Level III Certificate I 

C13 Engineering Employee— In-house Training 
Level II 

€14 Engineering Employee— Up to 38 hours 
Level I induction training 

(6) Definitions: 

Wage Group C14: 
Engineering Employee—Level I 
(Relativity to CIO—78%) 

An Engineering Employee—Level I is an employee 
undertaking up to 38 hours induction training which may 
include information on the plant or mine site, conditions of 
employment, introduction to supervisors and fellow work- 
ers, training and career path opportunities, plant layout, 
work and documentation procedures, occupational health 
and safety, equal employment opportunities and quality 
control/assurance. 

An employee at this Level performs routine duties 
essentially of a manual nature and, to the level of his/her 
training— 

(a) Performs general engineering labouring and 
cleaning duties. 

(b) Exercises minimal judgement 
(c) Works under direct supervision. 
(d) Is undertaking structured training so as to enable 

him/her to perform work at €13 level. 

Wage Group C13: 
Engineering Employee—Level II 
(Relativity to CIO—82%) 

An Engineering Employee—Level II has completed up to 
three months' structured training so as to enable the 
employee to perform work within the scope of this level. 

An employee at this Level performs work above and 
beyond the skills of an employee at C14 and to the level of 
his/her training— 

(a) Works under direct supervision, either individu- 
ally or in a team environment. 

(b) Understands and undertakes basic quality control/ 
assurance procedures including the ability to 
recognise basic quality deviations and faults. 

(c) Understands and utilises engineering maintenance 
procedures. 

Indicative of the set of tasks which an employee at this 
Level may perform are the following: 

Assembles components using basic written, spoken 
and/or diagrammatic instructions in an assemble 
environment. 
Basic soldering or butt and spot welding skills or 
cutting scrap with oxy-acetylene blow pipe. 
Uses selected hand tools. 
Cleans boilers. 
Maintains simple records. 
Uses hand trolleys and forklifts. 
Assists in the provision of on-the-job training in 
conjunction with tradespersons and supervisor/trainers. 

Wage Group C12: 
Engineering Employee—Level III 
(Relativity to CIO—87.4%) 

An Engineering Employee—Level III has completed an 
Engineering Certificate I or equivalent training to enable 
him/her to perform work within the scope of this Level. 

At this Level an employee performs work above and 
beyond the skills of an employee at C13 and to the level of 
his/her training— 

(a) Is responsible for the quality of his/her own work, 
subject to routine supervision. 

(b) Works under routine supervision, either individu- 
ally or in a team environment. 

(c) Exercises discretion within his/her level of skills 
and training. 

Indicative of the set of tasks which an employee at this 
Level may perform are the following: 

Assembles and installs pipework not involving trade 
skills. 
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Operates engineering machines and equipment which 
requires exercising skills and knowledge beyond that 
of an employee at Level €13. 
Non-trade engineering skills. 
Basic tracing and sketching skills. 
Basic keyboard skills. 
Advanced soldering techniques. 
Operation of mobile equipment, including forklifts, 
hand trolleys, pallet trucks, overhead cranes and winch 
operation relating to engineering maintenance. 
Ability to measure accurately. 
Assists one or more trades persons. 
Welding which requires the exercise of knowledge and 
skills above Level €13. 
Assists in the provision of on-the-job training in 
conjunction with trades persons and supervisor/trainers. 

Wage Group €11: 
Engineering Employee—Level IV 
(Relativity to €10—92.5%) 

An Engineering Employee—Level IV has completed an 
Engineering Certificate II or equivalent training so as to 
enable the employee to perform work within the scope of 
this Level. 

At this Level an employee performs work above and 
beyond the skills of an employee at €12 and to the level of 
his/her training— 

(a) Works from complex instructions and procedures. 
(b) Assists in the provision of on-the-job training to 

a limited degree. 
(c) Co-ordinates work in a team environment or work 

individually under general supervision. 
(d) Is responsible for assuring the quality of his/her 

own work. 
Indicative of the set of tasks which an employee at this 

Level may perform are the following: 
Uses precision measuring instruments. 
Machine setting, loading and operation. 
Rigging (certificated). 
Use of tools and equipment within the scope of (basic 
non-trades) maintenance. 
Computer operation at a level higher than that of an 
employee at €12 level. 
Intermediate keyboard skills. 
Basic engineering and fault-finding skills. 
Basic quality checks on the work of others. 
Operation of a wider range of mobile equipment 
relating to engineering maintenance than in €12 
including the possession of the necessary statutory 
licences and/or certificates. 
Has a knowledge of Kalgoorlie Consolidated Gold 
Mines Pty Ltd operations as it relates to production 
processes. 
Assists in the provision of on-the-job training in 
conjunction with tradespersons and supervisor/trainers. 

Wage Group €10: 
Engineering Tradesperson—Level I 

An Engineering Tradesperson—Level I holds a Trade 
Certificate or a Tradesperson's Rights Certificate as an— 

Engineering Tradesperson (Electrical/Electronics)— 
Level I; or 
Engineering Tradesperson (Mechanical)—Level I; or 
Engineering Tradesperson (Fabrication)—Level I 

and is able to exercise the skills and knowledge of that trade. 
An Engineering Tradesperson—Level I works above and 

beyond an employee at €11 and to the level of his/her 
training— 

(a) Understands and applies quality control tech- 
niques. 

(b) Exercises good inteipersonal and communication 
skills. 

(c) Exercises keyboard skills at a level higher than 
€11. 

(d) Exercises discretion within the scope of this grade. 
(e) Performs work under limited supervision, either 

individually or in a team environment. 
(f) Operates all lifting equipment incidental to his/her 

work. 
(g) Performs non-trade tasks incidental to their work. 
(h) Performs work which, while primarily involving 

the skills of the employee's trade, is incidental or 
peripheral to the primary task and facilitates the 
completion of the whole task. Such incidental or 
peripheral work would not require additional 
formal technical training. 

Wage Group €9: 
Engineering Tradesperson—Level A 
(Relativity to €10—105%) 
An Engineering Tradesperson—Level II is an— 

Engineering Tradesperson (Electrical/Electronics)— 
Level II; or 
Engineering Tradesperson (Mechanical)—Level II; or 
Engineering Tradesperson (Fabrication)—Level n 

who has completed the following training requirement: 
33% of the modules towards an appropriate Post Trade 
Certificate or the equivalent accredited qualification. 

An Engineering Tradesperson—Level II works above and 
beyond a Tradesperson at €10 and to the level of his/her 
training— 

(a) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification, according to subclause (1) of this 
clause. 

(b) Exercises discretion within the scope of this grade. 
(c) works under general supervision, either individu- 

ally or in a team environment. 
(d) Understands and implements quality control tech- 

niques. 
(e) Provides trade guidance and assistance as part of 

a work team. 
(f) Exercises trade skills relevant to specific require- 

ments of the enterprise at a level higher than 
Engineering Tradesperson—Level I. 

Tasks which an employee at this level may perform are 
subject to the employee having the appropriate Trade and 
Post Trade Training to enable the particular tasks to be 
performed. 
Wage Group €8: 
Engineering Tradesperson Special Class—Level I 
(Relativity to €10—110%) 

A Special Class Engineering Tradesperson—Level I 
means an— 

Engineering Tradesperson Special Class (Electrical/ 
Electronics)—Level I; or 
Engineering Tradesperson Special Class (Mechan- 
ical)—Level I; or 
Engineering Tradesperson Special Class (Fabrica- 
tion)—Level I 

who has completed the following training requirement: 
66% of the modules towards an appropriate Post Trade 
Certificate or the equivalent accredited qualification. 

An Engineering Tradesperson Special Class—Level I 
works above and beyond a Tradesperson at €9 and to the 
level of his/her training— 

(a) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification, according to subclause (1) of this 
clause. 

(b) Provides guidance and assistance as part of a work 
team. 

(c) Assists in the provision of training in conjunction 
with supervisors and trainers. 
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(d) Understands and implements quality control tech- 
niques. 

(e) Works under limited supervision, either individu- 
ally or in a team environment. 

The following set of tasks are indicative of what an 
employee at this Level may perform, subject to the 
employee having the appropriate Trade and Post Trade 
Training to enable the particular tasks to be performed: 

Exercises high precision trade skills using various 
materials and/or specialised techniques. 
Performs operations on a CAD/CAM (Computer Aided 
Drafting/Computing Aided Manufacturing) terminal in 
the performance of routine modifications to NC/CNC 
(Numerical Control/Computer Numeric Control) pro- 
gramme. 
Installs, repairs, maintains, tests, modifies, commis- 
sions and/or fault/finds complex machinery and equip- 
ment which utilises hydraulic and/or pneumatic princi- 
ples and, in the course of such work, reads and 
understands hydraulic and pneumatic circuitry which 
controls fluid power systems. 
Works on complex or intricate circuitry which involves 
examining, diagnosing and modifying systems com- 
prising interconnected circuits. 

Wage Group C7: 
Engineering Tradesperson Special Class—Level 11 
(Relativity to CIO—115%) 

A Engineering Tradesperson Special Class—Level II 
means an— 

Engineering Tradesperson Special Class (Electrical/ 
Electronics)—Level II; or 
Engineering Tradesperson Special Class (Mechan- 
ical)—Level II; or 
Engineering Tradesperson Special Class (Fabrica- 
tion)—Level II 

who has completed the following training requirement: 
an appropriate Post Trade Certificate or the equivalent 
accredited qualification. 

An Engineering Tradesperson Special Class—Level II 
works above and beyond a Tradesperson at C8 and to the 
level of his/her training— 

(a) Exercises the skills attained through satisfactory 
completion of the training prescribed for this 
classification, according to subclause (1) of this 
clause. 

(b) Is able to provide trade guidance and assistance as 
part of a work team. 

(c) Provides training in conjunction with supervisors 
and trainers. 

(d) Understands and implements quality control tech- 
niques. 

(e) Works under limited supervision, either individu- 
ally or in a team environment. 

The following set of tasks are indicative of what an 
employee at this Level may perform, subject to the 
employee having the appropriate Trade and Post Trade 
Training to enable the particular tasks to be performed: 

Works on machines or equipment which utilise 
complex mechanical, hydraulic and/or pneumatic cir- 
cuitry and controls, or a combination thereof. 
Works on machinery or equipment which utilises 
complex electrical/electronic circuitry and controls. 
Works on instruments which make up a complex control 
system which utilises some combination of electrical, 
electronic, mechanical or fluid power principles. 
Applies advanced computer numerical control tech- 
niques in machining or cutting or welding or fabrica- 
tion. 
Exercises intermediate CAD/CAM skills in the per- 
formance of routine modifications to programmes. 
Works on complex or intricate interconnected electrical 
circuits at a Level above C8. 
Works on complex radio/communication equipment. 

NB: The Post Trade Certificate referred to in this definition 
is not directly comparable with existing post-grade 
qualifications and the possession of such qualifications 
does not itself justify classification of a tradesperson 
to this Level. 

4.—^Training. 
(1) The parties to this Appendix recognise that in order 

to increase efficiency, productivity and international com- 
petitiveness of the enterprise, a greater commitment to 
training and skill development is required. Accordingly, the 
parties commit themselves to— 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) FoUowing proper consultation in accordance with 
Clause 2.—Structural Efficiency in this Appendix, Kalgoor- 
lie Consolidated Gold Mines Pty Ltd shall develop a training 
programme consistent with— 

(a) the current and future skill needs of the enterprise; 
(b) the size, structure and nature of the operations of 

the enterprise; 
(c) the need to develop vocational skills relevant to 

the enterprise and employees of Kalgoorlie Con- 
solidated Gold Mines Pty Ltd covered by this 
Award, through courses conducted by accredited 
educational institutions and providers. 

(3) The Consultative Committee shall have a charter 
which clearly states its role and responsibilities, for 
example: 

(a) formulation of a training programme and availa- 
bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on the training 
programme and availability of training courses 
and career opportunities to employees; 

(c) the recommending of individual employees for 
training and reclassification contingent upon such 
additional training being required by Kalgoorlie 
Consolidated Gold Mines Pty Ltd; 

(d) monitoring and advising management and em- 
ployees regarding the ongoing effectiveness of the 
training. 

(4) (a) Where, as a result of consultation in accordance 
with Clause 2.—Structural Efficiency of this 
Appendix and/or with the employee concerned, it 
is agreed that additional training in accordance 
with the programme developed pursuant to sub- 
clause (2) of this clause should be undertaken by 
an employee, that training may be undertaken 
either on or off the job and if the training is 
undertaken during ordinary working hours, the 
employee concerned shall not suffer any loss of 
ordinary time pay. 

(b) Any costs associated with standard fees for 
prescribed courses and prescribed textbooks (ex- 
cluding those textbooks which are available in the 
technical library of Kalgoorlie Consolidated Gold 
Mines Pty Ltd) incurred with the undertaking of 
training shall be reimbursed by Kalgoorlie Con- 
solidated Gold Mines Pty Ltd upon production of 
evidence of such expenditure. Provided that 
reimbursement shall be on an annual basis, subject 
to the presentation of reports of satisfactory 
progress. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause, which 
exceed those normally incurred in travelling to 
and from work, shall be reimbursed by Kalgoorlie 
Consolidated Gold Mines Pty Ltd. 
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(5) Subclauses (2), (3) and (4) of this clause shall operate 
as interim provisions and shall be reviewed by the 
Consultative Committee after a period of nine months. In the 
meantime, the parties shall monitor the effectiveness of 
those interim provisions in encouraging the attainment of 
the objectives detailed in subciause (1) hereof. 

5.—Wages. 

(1) Until the transitional arrangements outlined in 
subciause (4) of clause 3.—Classification Structures and 
Definitions of this Appendix have been complied with, the 
minimum rates of wages payable per week to employees 
covered by this Appendix shall be as follows: 

Occupation: $ 
Driller and/or Screwer 314.60 
Motor Attendant 314.60 
Occupation: 
Electrical Installer 363.20 
Linesperson— 

Grade 1—i.e. with not less 
than three years' experience 
as a linesperson 363.20 
Grade 2—i.e. with less than 
three years' experience as 
a linesperson 345.00 

Pipe Fitter 329.00 
Coppersmith 363.20 
Blacksmith 363.20 
Electrical Fitter 363.20 
Fitter 363.20 
Motor Mechanic 363.20 
Turner and/or Machinist 363.20 
Oxy-acetylene and Electrical Welder 363.20 
Pattern Maker 374.30 
Drill Doctor 327.40 
Boilermaker 363.20 

(2) Following reclassification, the wage rates payable 
shall be those expressed in percentage terms prescribed by 
definitions in Clause 3 of this Appendix. 

6.—Allowances. 

In lieu of the allowances otherwise expressed in Clause 
5.—Wages, Clause 8.—Overtime, Clause 9.—Continuous 
Shift Workers, Clause 14.—Shifts, Clause 20.—Special 
Rates and Provisions, the following allowances shall be 
paid: 

Clause 5.—Wages: $ 
Subciause (2)—Leading Hand Allowance 

(i) 14.40 
(ii) 21.60 

(iii) 28.10 
Subciause (5)(a)—Tool Allowance 

(i) 8.70 
(ii) 8.70 

Clause 8.—Overtime: $ 
Subciause (6)—Meal Allowance 4.90 

Clause 9.—Continuous Shift Workers: 

Subciause (6)—Meal Allowance 4.90 
Clause 14.—Shifts: 

Subciause (2)—Shift Allowance 7.98 
Clause 20.—Special Rates and Provisions 

Subciause (1)—Height Money 1.54 
Subciause (3)—Dirt Money .32 
Subciause (4)—Welding Money .24 
Subciause (6)—Heat Money 

(a) .32 
(b) .38 

Subciause (7)—Confined Space Money .38 
Subciause (8)—Fumes Money .39 

2529 

7.—Additional Payment. 
In addition to the wage rates set out in Clause 5 hereof, 

an amount of $66.30 per week shall be payable for all 
purposes of the award. 

GOLF LINK AND BOWLING GREEN WORKERS' 
AWARD 1966 

No. 16 of 1967. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 30th day of August, 1993. 
(Sgd.) J. CARR1GG, 

Registrar. 

Golf Link and Bowling Green Workers' Award, 1966. 
Award No. 16 of 1967. 

1.—Title. 
This Award shall be known as the "Golf Link and 

Bowling Green Workers' Award, 1966" as amended and 
consolidated and replaces Award No. 12 of 1961. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles—September 1989 
3. Area and Scope 
4. Tbrm 
5. Hours 
6. Meal Period 
7. Overtime 
8. Contract of Service 
9. Casual Workers 

10. Part-Time Workers 
11. Under Rate Workers 

11 A. Junior Workers 
12. Apprentices 
13. Absence Through Sickness 
14. Holidays and Annual Leave 
15. Record 
16. Representative Interviewing Workers 
17. Board of Reference 
18. Long Service Leave 
19. Higher Duties 
20. General Conditions 
21. Motor Vehicle Allowance 
22. Fares and Travelling Time 
23. Payment of Wages 
24. Wages 

24A. Minimum Wage—Adult Males and Females 
25. Locations Allowances 
26. Bereavement Leave 
27. Definitions 
28. Superannuation 

Schedule "A"—Respondents 
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2A.—State Wage Principles—September 1989. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not to pursue 
any extra claims award or overaward except when consistent 
with the State Wage Principles. 

3.—Area and Scope. 
This award shall operate over the whole of the State of 

Western Australia and shall apply to workers eligible for 
membership in the applicant union and who are engaged in 
the formation and maintenance of Golf Links and Bowling 
Greens and of all gardens and lawns in connection therewith; 
provided that this award shall not apply to workers 
employed by Municipalities or Local Governing Authori- 
ties. 

4.—Term. 
The term of this award shall be for a period of three years 

from the beginning of the first pay period commencing after 
the date hereof. (The date of this award is 22nd of December, 
1967). 

5.—Hours. 
Subject to the provisions of this clause, the ordinary hours 

of work shall not exceed forty per week, to be worked in five 
days, Monday to Friday inclusive. Provided that an 
employee may be required to perform essential work on a 
Saturday morning as ordinary hours, and shall be entitled to 
receive either— 

(a) a minimum of four hours off duty, without 
deduction of pay, during the following week; or 

(b) payment for the time so worked, with a minimum 
of three hours at the rate of time and one half. 

6.—Meal Period. 
(1) When a worker is required for duty during any meal 

period, whereby his meal time is postponed for more than 
one hour, he shall be paid at overtime rates until he gets his 
meal. 

(2) An employee required to work overtime for more than 
two hours, without being notified on the previous day or 
earlier, that he will be so required to work, shall be supplied 
with a meal by the employer or be paid $5.40 in lieu thereof. 

7.—Overtime. 
(1) Except as hereinafter provided, all work performed 

outside the ordinary working hours prescribed in clause 5, 
shall be paid for at the rate of time and one-half for the first 
two hours and double time thereafter. 

(2) (a) All work performed after noon on a Saturday or 
on a Sunday shaU be paid for at the rate of double 
time. 

(b) All work performed on any of the holidays 
prescribed in clause 13 hereof shall be paid for at 
the rate of double time and a half. 

(3) Where overtime is worked on a Saturday or a Sunday 
or on any of the holidays prescribed in clause 13. hereof, a 
worker shall be paid a minimum of two hours' pay at the 
appropriate overtime rate. 

8.—Contract of Service. 
(1) The contract of service of every worker, other than a 

casual worker, shall be a weekly contract terminable by one 
week's notice on either side given on any day. If an 
employer or a worker fails to give the required notice one 
week's wages shall be paid or forfeited. Provided that the 
employer may at any time dismiss a worker for misconduct. 

(2) (a) The employer is entitled to deduct payment for 
any day or part of a day upon which a worker 
cannot be usefully employed because of a strike 
by the union party to this award, or by any other 
association or union. 

(b) The provisions of paragraph (a) of this subclause 
also apply where the worker cannot be usefully 
employed through any cause which the employer 
could not reasonably have prevented but only if 
and to the extent that the employer and the union 
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so agree or, in the event of disagreement, the 
Board of Reference, so determines. 

(c) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery the 
Board of Reference, in determining a dispute 
under paragraph (b) of this subclause, shall have 
regard for the duration of the stoppage and the 
endeavours made by the employer to repair the 
breakdown. 

9.—Casual Workers. 
(1) A casual worker is a worker engaged other than as a 

weekly worker and shall be paid at the hourly rate prescribed 
for the work upon which he is engaged with the addition of 
twenty per cent 

(2) The services of a casual worker may be terminated by 
one hour's notice, given by either side, on any day. 

10.—Part-Time Workers. 
Notwithstanding anything contained elsewhere in this 

award employees may be employed on a part-time basis and 
the following conditions shall apply:— 

(1) Part-time workers shall be paid on an hourly basis, 
the hourly rate being calculated in proportion to 
the hours worked in the particular establishment 
in which they are employed at the rate of wages 
prescribed in clause 23. 

(2) Payment of annual leave, public holidays and sick 
pay shall be strictly related proportionately in 
accordance with the number of hours worked to 
the conditions prescribed for full time workers. 

11.—Under Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

11 A.—Junior Workers. 
Junior Workers shall not be employed in any occupation 

to which Apprentices may be taken pursuant to the 
provisions of the Industrial Training Act 1975. 

12.—Apprentices. 
(1) Subject to the provisions of this clause the Apprentice- 

ship Regulations, 1972, are incorporated in and form part of 
this award. 

(2) Apprentices may be taken to the Green Keeping 
Branch of the Horticulture Trade. 

(3) Every Agreement of Apprenticeship shall be for a 
period of 4 years unless, with the approval of the 
Commission, that period is reduced or deemed to have 
commenced prior to the date of the agreement. 

(4) Where classes are provided by the Technical 
Education Division of the Education Department in the 
locality in which the apprentice is employed the hours of 
attendance at such classes shall be 8 hours per week for the 
first, second and third year of the Apprenticeship. 

(5) Apprentices may be taken in the ratio of one 
apprentice for every two or fraction of two (the fraction 
being not less than one) journeyman and shall not be taken 
in excess of that ratio unless— 

(i) the Union concerned so agree; or 
(ii) the Commission so determines. 

13.—Absence Through Sickness. 
(1) A worker shall be entitled to payment for non- 

attendance on the ground of personal ill health at the rate 
of one-twelfth of a week's pay for each completed month 
of service: Provided that, subject to subclause (6) hereof, 
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payment for absence through such ill-health shall be limited 
to one week's pay in each calendar year. 

(2) Payment hereunder may be adjusted at the end of each 
calendar year or at the time the worker leaves the service 
of the employer, in the event of the worker being entitled 
by service subsequent to the sickness to a greater allowance 
than that made at the time the sickness occurred. 

(3) This clause shall not apply when the worker is entitled 
to compensation under the Workers' Compensation Act. 

(4) A worker shall not be entitled to receive any wages 
from his employer for any time lost through the result of an 
accident not arising out of or in the course of his 
employment or for any accident, wherever sustained, arising 
out of his own wilful default or for sickness arising out of 
his own wilful default. 

(5) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory of the employer 
of sickness, but the employer shall not be entitled to a 
medical certificate unless the absence is for three days or 
more. 

(6) Sick leave shall accumulate from year to year so that 
any balance of the period specified in subclause (1) of this 
clause which has in any year not been allowed to any worker 
by his employer as paid sick leave may be claimed by the 
worker and subject to the conditions hereinbefore pre- 
scribed, shall be allowed by her employer in any subsequent 
year without diminution of the sick leave prescribed in 
respect of that year. Provided that sick leave which 
accumulates pursuant to this subclause shall be available to 
the worker for a period of five years, but no longer from the 
end of the year in which it accrues. 

14.—Holidays and Annual Leave. 
(1) The following days or the days observed in lieu shall, 

subject to this subclause and clause 7 hereof, be allowed as 
holidays without deduction of pay, namely— 

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day 

Provided than another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in this subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holidays shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or on a Monday the holiday shall be 
observed on the next succeeding Ibesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) On any public holiday not prescribed as a holiday 
under this award, the employer's establishment or place of 
business may be closed, in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work be done, ordinary rates of pay shall apply. 

(4) (a) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment as pre- 
scribed in paragraph (b) hereof shall be allowed 
annually to a worker by his employer after a 
period of twelve months' continuous service with 
such employer which is completed on or after the 
first day of April 1976. 

(b) A worker before going on leave shall be paid the 
wage he would have received in respect of the 
ordinary time he would have worked had he not 
been on leave during the relevant period. 

(c) (i) During a period of annual leave a worker 
shall receive a loading of 1772% calculated 
on the rate of wage prescribed in clause 
23.—Wages hereof. 

(ii) The loading prescribed by this subclause 
shall not apply to proportionate leave on 
termination. 

(iii) Provided the loading referred to in paragraph 
(i) of this subclause shall not apply in respect 
of leave fully due prior to 1st April 1976. 

(5) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day there 
shall be added to that period one day being an ordinary 
working day, for each such holiday observed as aforesaid. 

(6) If, after one month's continuous service in any 
qualifying twelve-monthly period a worker lawfully leaves 
his employment or his employment is terminated by the 
employer through no fault of die worker, the worker shall 
be paid one third of a week's pay at his ordinary rate of wage 
in respect of each completed month of continuous service. 

(7) Any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by 
this award shall not count for the purpose of determining his 
right to annual leave. 

(8) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be entitled, 
subject to subclause (6) of this clause, to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer and if such leave is not equal to 
the leave given to the other workers he shall not be entitled 
to work or pay whilst the other workers of such employer 
are on full pay. 

(9) A worker who is justifiably dismissed for misconduct 
shall not be entitled to the benefit of the provisions of this 
clause. 

(10) In special circumstances and by mutual consent of 
the employer, the worker and the Union concerned, annual 
leave may be taken in not more than two periods. 

(11) The provisions of this clause shall not apply to casual 
workers. 

15.—Record. 
(1) Each employer shall keep a record containing— 

(a) the names of all workers employed by him to 
whom this award applies; 

(b) the class of work performed; 
(c) the hours worked (including overtime) by each 

worker; and 
(d) the wages paid (including overtime) to each such 

worker. 
(2) Such record may be inspected at any time during 

ordinary working hours by a duly accredited representative 
of the Union and he shall be allowed to take extracts 
therefrom. 

16.—Representative Interviewing Workers. 
An accredited representative of the Union shall with the 

consent of the employer, be permitted to inspect the working 
place of the employer at all reasonable times and interview 
the workers covered by this award. 

17.—Board of Reference. 
(1) The Commission hereby appoints, for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
regulation 52 of the Industrial Arbitration Act (Western 
Australian Industrial Commission) Regulations, 1974. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter of difference between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

18.—Long Service Leave. 
The long service leave provisions set out in volume 56 

of the "Western Australian Industrial Gazette" at pages 19 
to 24 inclusive, are hereby incorporated in and shall be 
deemed to be part of this award. 

19.—Higher Duties. 
When a worker is called upon to perform work for which 

a higher rate is prescribed than his ordinary classification, 
for two hours or more in any one day, such worker shall be 
paid the higher rate for the day. 

12960—8 
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20.—General Conditions. 
(1) A worker, whilst using fumigants, fertilizers, 

hormones and/or other chemicals, shall be supplied with 
suitable protective clothing by the employer. Such clothing 
shall remain the property of the employer. 

(2) Each worker shall have access to adequate washing 
and toilet facilities. 

(3) The employer shall provide each worker with one pair 
of work-shoes and or work-boots, suitable for the require- 
ments of the job, upon the completion of three months 
service. Such footwear shall be renewed as and when 
required but no worker shall be entitled to more than one 
pair of work-shoes and/or work-boots in each year of 
service. Such footwear shall remain the property of the 
employer. 

(4) Each worker, called upon to work in the rain, shall be 
supplied by the employer with oilskins, gumboots and/or 
other protective clothing. Such clothing shall remain the 
property of the employer. 

(5) An adequate first aid kit shall be provided by the 
employer at a place readily accessible to workers. 

(6) If any dispute arises in respect of any of the provisions 
in this clause the matter shall be referred to the Board of 
Reference for determination. 

21.—Motor Vehicle Allowance. 
(1) Where a worker is required and authorised to use his 

own motor vehicle in the course of his duties, he shall be 
paid an allowance not less than that provided for in the table 
set out hereunder. Notwithstanding anything contained in 
this subclause the employer and the worker may make any 
other arrangement as to car allowance not less favourable 
to the worker. 

(2) Where a worker in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(3) A year for the purpose of this clause shall commence 
on the 1st day of July and end on the 30th day of June next 
following. 

Rates of hire for use of employee's own vehicle on 
employer's business: 

Area and Details Engine Displacement 
(in cubic centimetres) 

Over 1600 cc 1600cc 
2600 cc -2600 cc & Under 

Schedule 1—Motor Car 
Metropolitan Area 45.2 
South West Land 

Division 45.5 
North of 23.5" South 

Latitude 50.9 
Rest of the State 47.9 
Schedule 2—Motor Cycles 
All of State 15.6 

22.—Fares and Travelling Time. 
(1) A worker who, on any day or from day to day, is 

required to work at different clubs or away from his usual 
place of employment shall, at the direction of his employer, 
present himself for work at such place as required by his 
employer at the usual starting time. 

(2) For all workers required on any day to report direct 
to the job, the following allowance shall be paid to 
compensate excess fares and travelling time from the 
worker's home to his place of work and return. 

(a) On places within a radius of 27 kilometres from 
the G.P.O. Perth—93 cents per day. 

(b) For each additional kilometre up to 48 kilom- 
etres—3.8 cents per kilometre. 

(c) Subject to the provision of paragraph (d) work 
performed at places beyond 48 kilometres from 
the G.P.O. Perth, shall be deemed to be outside 
work unless the employer and the workers, with 
the consent of the union, agree in any particular 
case that the travelling allowance for such work 
shall be paid under the clause in which case an 
additional allowance of five cents per kilometre 

shall be paid for each kilometre in excess of 48 
kilometres. 

(d) In respect to work carried out from an employer's 
depot situated more than 48 kilometres from the 
G.P.O. Perth, the main Post Office in the town in 
which such depot is situated is substituted as the 
centre for the purpose of calculating the allowance 
to be paid to workers as follows: 

(i) on places of work within a radius of three 
kilometres from such Post Office—nil. 

(ii) on places of work beyond a radius of three 
kilometres but within a radius of twenty 
kilometres from such Post Office—93 cents 
per day. 

(iii) for each additional kilometre up to 48 
kilometres—3.8 cents per kilometres. 

(e) Where transport to and from the job is provided 
by the employer from and to his depot or such 
other place more convenient to the worker as is 
mutually agreed upon between the employer and 
worker, half the above rates shall be paid; 
provided that the conveyance used for such 
transport is provided with suitable seating and 
weatherproof covering. 

(3) Where a worker is required to attend a job at such 
distance that he cannot return to his home each night, the 
employer shall reimburse the worker for all reasonable 
expenses incurred. All travelling time, up to a maximum of 
eight hours in any one day, shall be paid for at ordinary rates 
of pay. 

23.—Payment of Wages. 
(1) (a) The employer may elect to pay employees in cash, 

by cheque or by means of a credit transfer to a 
bank, building society or credit union account in 
the name of the employee. The day that the credit 
transfer is credited to the employee's account shall 
be deemed to be the date of payment. 

(b) Payment shall be made within three trading days 
from the last day of the pay period and if in cash 
or by cheque shall be made during the employee's 
ordinary working hours. 

(c) No employer shall change its method of payment 
to employees without first giving them at least 
four weeks' notice of such change. 

(2) (a) The employer shall pay employees weekly or 
fortnightly in accordance with subclause (1) of 
this clause, by agreement with the union. 

(b) The method of introducing a fortnightly pay 
system shall be by the payment of an additional 
week's wages in the last weekly pay before the 
change to fortnightly pays to be repaid by equal 
fortnightly deductions made from the next and 
subsequent pays provided the period for repay- 
ment shall not be less than 20 weeks or some other 
method agreed upon by the employer and the 
employee. 

(3) Employees who are paid by cash or cheque, whose day 
off falls on a pay day shall be paid their wages upon request 
from the employee to the employer, prior to the worker 
taking the day off. 

(4) An employee who lawfully terminates his employ- 
ment, or is dismissed for reasons other than misconduct, 
shall be paid all wages due to him by the employer on the 
day of termination of his employment or as soon as 
practicable after the date of termination of his employment. 

24.—Wages. 
The following shall be the minimum rates of wages 

payable to employees covered by this award. 
Classification Rate Per Week 

$ (1) Adult Employees 
Groundsperson Grade 1 299.40 
Groundsperson Grade 2 302.90 
Greenkeeper Tradesperson Grade 1 373.00 
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(2) Junior Employees (Percentage of Groundsperson 
Grade 1 Rate) 

% 
Under 16 years of age 40 
16 years of age 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

(3) Apprentices (Percentage of Greenkeeper Tradesperson 
Grade 1) 

% 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

(4) Leading Hands (Greenkeeper Tradesperson) 
In addition to the appropriate rate prescribed in subclause 

(1) of this clause a Leading Hand shall be paid:— 
$ 

(a) If placed in charge of up to 7.10 
three other employees in- 
cluding at least one other 
Greenkeeper 

(b) If placed in charge of more 15.70 
than three other employees 
including at least one other 
Greenkeeper 

24A.—Minimum Wage—Mult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the oidinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

25.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town Per Week 
$ 

Agnew 14.00 
Argyle (see subclause 12) 36.10 
Balladonia 13.60 
Barrow Island 23.50 
Boulder 5.70 
Broome 22.20 
Bullfinch 6.70 
Carnarvon 11.30 
Cockatoo Island 24.40 
Coolgardie 5.70 
Cue 14.20 
Dampier 19.20 
Denham 11.30 
Derby 23.10 
Esperance 4.30 
Eucla 15.60 
Exmouth 19.80 
Fitzroy Crossing 27.80 
Goldsworthy 12.90 

Town Per Week 
$ 

Halls Creek 31.60 
Kalbarri 4.70 
Kalgoorlie 5.70 
Kambalda 5.70 
Karratha 22.70 
Koolan Island 24.40 
Koolyanobbing 6.70 
Kununurra 36.10 
Laverton 14.10 
Learmonth 19.80 
Leinster 14.00 
Leonora 14.10 
Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Roeboume 26.00 
Sandstone 14.00 
Shark Bay 11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Tfelfer 31.90 
Teutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 662/3% of the allowances 
prescribed in subclause (1) of this clause. 
The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 73%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
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wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

26.—Bereavement Leave. 
(1) A worker, other than a casual worker, shall, on the 

death within Australia of a wife, husband, father, mother, 
brother, sister, child or stepchild be entitled on notice, of 
leave up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay for 
a period not exceeding the number of hours worked by the 
worker in two ordinary working days. Proof of such death 
shall be furnished by the worker to the satisfaction of his 
employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the worker otherwise would have been on 
duty and shall not be granted in any case where the worker 
concerned would have been off duty in accordance with any 
shift roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay or on a 
public holiday. 

27.—Definitions. 
"Greenkeeper Tradesperson Grade 1" shall mean an 

employee who has successfully completed a recognised 
Apprenticeship in the Tbrf Management branch of the 
Horticultural Trade, and who produces proof satisfactory to 
the employer of such qualification or who has by other 
means achieved a standard of knowledge equivalent thereto 
and is appointed, in writing, as such by the employer. 

28.—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause. 
(b) Employer contributions shall be paid on a monthly 

basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
termination. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commenced employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) The employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contributions need to 
be made on that employee's behalf. 

(iv) Where the employee neither completes and 
returns the application to join the Fund nor 
the letter of denial within one week of 
postage the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to subparagraph (iv) of this 
paragraph should the employee not have 
returned the completed form the employer 
shall be under no obligation to make superan- 
nuation payments on behalf of that employee. 
Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 



(3) that no deductions will be made from my wages 
for superannuation without my consent. 
"However, I do not wish to be a member of the 
fund or have any contributions made on my 
behalf. 

(b) Part time and casual employees shall not be 
entitled to receive the employer contribution 
mentioned in subclause (1) Employer Contribu- 
tions of this clause unless they work a minimum 
average of 12 hours per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any fund which complies 

with Australian Government's Operational Standards 
for Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, wage or 
other remuneration regularly received by the employee 
in respect of the time worked in ordinary hours and 
shall include shift work penalties, payments which are 
made for the purpose of District or Location Allow- 
ances or any other rate paid for all purposes of the 
award to which the employee is entitled for ordinary 
hours of work PROVIDED THAT "ordinary time 
earnings" shall not include any payment which is for 
vehicle allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in 

accordance with an Order of an industrial tribunal; 
OR 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; 
OR 

(c) subject to notification to the Union, was contribut- 
ing to a Superannuation Fund for employees 
covered by this Award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; OR 

(d) was not contributing to a Superannuation Fund for 
employees covered by this Award AND 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
AND 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; AND 

(iii) within one month of the notice prescribed in 
subparagraph (i) of this paragraph being 
given, the Union has not challenged the 
suitability of the proposed Fund by notifying 
the Western Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: 

This clause shall operate from the beginning of the first 
full calendar month following Western Australian Industrial 
Relations Commission approval of this clause. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 
"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund and understand: 
(1) that should I sign such form you will make 

contributions on my behalf; AND 
(2) that I am not required to make contributions of my 

own; AND 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

Schedule "A"—Respondents. 
Albany Bowling Club. 
Alexander Park Bowling Club (Inc.). 
L.N. Ball. 
Bunbury Golf Club (Inc.). 
Collie Bowling Club (Inc.). 
Cottesloe Golf Club (Inc.). 
Dalkeith Bowling Club (Inc.). 
Donnybrook Golf Club (Inc.). 
East Fremantle Bowling Club. 
Floreat Park Bowling Club. 
Geraldton Bowling Club (Inc.). 
Harvey Golf Club (Inc.). 
Inglewood Bowling Club (Inc.). 
Kalgoorlie Bowling Club. 
Leederville Bowling Club. 
Manning Memorial Bowling Club. 
Mt. Barker Golf Club (Inc.). 
Mt. Lawley Golf Club (Inc.). 
Nedlands Bowling Club (Inc.). 
Northam Bowling Club (Inc.). 
Osbome Park Bowling Club (Inc.). 
Pinjarra Golf Club (Inc.). 
Royal Fremantle Golf Club. 
Royal Perth Golf Club (Inc.). 
Sea View Golf Club (Inc.). 
South Perth Bowling Club. 
Victoria Park Bowling Club. 
Wembley Bowling Club (Inc.). 
Yokine Bowling Club (Inc.). 
York Golf Club (Inc.). 
Dated at Perth this 22nd day of December, 1967. 

GOVERNMENT WATER SUPPLY (KALGOORLIE 
PIPELINE) AWARD, 1981 

No, 15 of 1981. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 7th day of September, 1993. 
T. POPE, 

A/Registrar. 

Government Water Supply (Kalgoorlie Pipeline) Award, 
1981. 

Award No. 15 of 1981. 

1.—Title. 
This award shall be known as the Government Water 

Supply (Kalgoorlie Pipeline) Award, 1981. 
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1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Maternity Leave 
8. Payment of Wages 
9. Higher Duties 

10. Special Rates and Provisions 
11. Protective Equipment 
12. First Aid Attendant 
13. Amenities 
14. Travelling Time and Allowances 
15. Car Allowance 
16. Hours 
17. Tea Breaks, Meal Hours, Refreshments 
18. Shift Work 
19. Overtime 
20. Annual Leave 
21. Public Holidays 
22. Special Leave 
23. Sick Leave 
24. Long Service Leave 
25. Under-Rate Employees 
26. Travelling and Away-From-Home Allowance 
27. Recognition of Union 
28. Union Stewards 
29. Leave to Attend Union Business 
30. Right of Entry 
31. Posting of Award 
32. Posting of Notices 
33. Inspection of Wages Sheets 
34. Appeals 
35. Camping Areas 
36. Camping Allowance 
37. District Allowance 
38. Wages 
39. Removals and Transfers 
40. Apprentices 
41. Deduction of Union Subscriptions 
42. Trade Union Training Leave 
43. Paid Leave for English Language Training 
44. Dispute Settling Procedure 
45. Structural Efficiency 
46. Training 

Schedule "A"—Classification Structure 
Appendix I—Schedule of Respondents 

3.—Area and Scope. 
This award shall apply to all employees employed by the 

Minister on the construction and maintenance of such water 
supplies under the Country Areas Water Supply Act, 1957, 
as are controlled by the Director of Engineering as part of 
or in connection with the Mundaring-Kalgoorlie Water 
Supply undertaking or that which comes under the control 
of the District Engineer, Country Water Supply, Kalgoorlie, 
in the callings mentioned in Clause 38—Wages. 

4.—Tfcrm. 
The term of this award shall be for a period of 12 months 

from the date of this award. 

5.—Definitions. 
(1) "Engineer" means the engineer in charge of the job 

in question. 
(2) "Trades Assistant" means an employee directly 

assisting a tradesman. 

(3) "Union" means The Federated Miscellaneous Work- 
ers' Union of Australia, Hospital, Service and Miscellane- 
ous, W.A. Branch; the Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch; The Amalgamated 
Metal Workers & Shipwrights Union of Western Australia; 
and the Operative Painters & Decorators Union of Australia, 
West Australian Branch, Union of Workers. 

(4) "Welder, Special Class" means a tradesman using 
electric arc or oxy acetylene equipment and who is required 
to and is competent to, apply general trade experience in 
welding all the following classes of metals: 

mild steel, stainless steel, cast iron, aluminium, copper, 
brass, diecast metal and magnesium. 

(5) "Welder, First Class" means an employee using 
electric arc or acetylene, petrol or coal gas blow pipe on any 
work other than: 

(a) filling castings; or 
(b) cutting scrap metal; or 
(c) welding with the aid of jigs; or 
(d) operations specifically mentioned as being the 

work of a second class welder in the definition of 
that term. 

(6) "Welder, Second Class" means an employee who: 
(a) uses any of the foregoing types of welding 

apparatus in filling castings; or 
(b) welds with the aid of jigs; or 
(c) operates automatic welding machines for the 

setting up of which he is not responsible; or 
(d) operates a profile cutting or a straight line cutting 

machine. 
(7) "Minister" means the Minister for Works and Water 

Resources. 
(8) "Director of Engineering" means the officer occupy- 

ing for the time being the position of Director of 
Engineering. 

(9) "Home Station"— 
(a) in the case of an electric pump attendant (C.W.S.) 

means the pumping station where he is usually 
employed; 

(b) in the case of a pump station assistant (C.W.S.) 
means the pumping station where he is usually 
employed; 

(c) in the case of a water supply controller means the 
reservoir or premises where he is usually em- 
ployed; 

(d) in the case of an employee (C.W.S.) employed in 
a store or depot or permanent workshop means the 
store, depot or yard or workshop where he is 
usually employed; 

(e) in the case of electric and oxy welders and their 
offsiders employed on the maintenance of the 75 
cm. main or extensions therefrom, the home 
station shall be the particular section of work 
which has been allotted to them by the Executive 
Engineer for their normal employment 

(10) "Electric Pump Attendant" means an employee who 
is responsible for the operation of electric pumping units on 
the Country Water Supply Scheme and who in the course 
of his duties takes charge of a shift. 

6.—Contract of Service. 
(1) The contract of service shall be by the week and shall 

be terminable by one week's notice on either side by the 
payment or forfeiture, as the case may be, of one week's 
wages in lieu of notice. 

(2) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself for duty, except when such absence from 
work is due to illness and comes within the provisions of 
Clause 2—Sick Leave or such absence is on account of 
holidays to which the employee is entitled under the 
provisions of this award. 



(3) This clause does not affect the employer's right to 
dismiss an employee for misconduct and an employee so 
dismissed shall be paid wages up to the time of dismissal. 

(4) The employer shall be entitled to deduct payment for 
any day or portion of a day on which an employee cannot 
be usefully employed because of any strike by any of the 
unions party to this award or by any other association or 
union or through the breakdown of the employer's machin- 
ery or any stoppage of work by any cause which the 
employer cannot reasonably prevent, with the exception of 
wet weather, in which case the decision as to whether it is 
too wet to work shall rest with the Engineer, if available, 
and, in his absence, the foreman. 

(5) (a) An employer may direct an employee to carry out 
such duties which are within the limits of the employee's 
skill, competence and training, including work which is 
incidental or peripheral to the employee's main tasks or 
functions, provided that such duties are not designed to 
promote de-skilling. 

(b) An employer may direct an employee to carry out such 
duties and use such tools and equipment as may be required, 
provided that the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be consistent 
with the provisions of the Occupational Health, Safety and 
Welfare Act 1984-1987, as amended. 

7.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

Maternity leave shall mean unpaid maternity leave. 
(2) Period of Leave and Commencement of Leave 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than 4 weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to die employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living chUd. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed 4 weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
the position most closely comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks, 

(a) an employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 
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(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than 4 weeks prior to the 
expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

8.—Payment of Wages. 
(1) When an employee is discharged before the usual pay 

day, he shall be paid his wages when he ceases work, or it 
shall be forwarded to his address the day after by registered 
post, at the employer's risk, unless the employee desires to 
collect at the office. 

(2) Alteration of Plod Cards or Time Dockets: 
Each employee shall be responsible for the filling in of 

his plod cards or time dockets. 
Alterations will be permitted provided the original entry 

is not rendered illegible and the reason is explained to the 
employee who shall initial the alterations. All dockets and 
plod cards to be completed in the employer's time. 

(3) Subject to the provisions of this clause, no deduction 
shall be made from an employee's wages unless the 
employee has authorised such deduction in writing. 

9.—Higher Duties. 
(1) An employee engaged on duties carrying a higher rate 

than his ordinary classification shall be paid the higher rate 
for the time he is so engaged but if he is so engaged for more 
than 2 hours on any day or shift he shall be paid the higher 
rate for the whole day or shift. 

(2) Any employee carrying out work classified at a higher 
minimum than his ordinary rate for a period of 4 weeks or 
more continuously in a particular classification shall in the 
event of a change to a lower classification be given 1 week's 
notice of such proposed change. 

10.—Special Rates and Provisions. 
(1) Carpenter Setting Out: 
A carpenter setting out shall receive the allowance 

prescribed from time to time under the provisions of the 
Building trades (Government) Award. 

"Setter Out" means a carpenter or joiner who sets out 
work other than wood blocks and parquetry flooring, for 
three or more carpenters. 

(2) Chainpersons' and Meter Fitters' Vehicle Allowance: 
A Chainperson or Meter Fitter who in the course of duty 

has to ride a motor cycle or drive a motor vehicle shall 
receive $1.46 per day extra. 

(3) An employee who regulates and controls vehicular 
traffic in thoroughfares shall receive an allowance of $1.41 
per shift above his/her usual rate. 

(4) Offensive Allowance: 
(a) An allowance of $2.94 per day shall be paid to 

each employee who comes into contact with filth 
during the operation of cleaning out septic tanks, 
sand pits, ripple chambers, suction chambers of 
sewerage pumping stations or in de-ragging of 
sewerage pumps. 

(b) An employee employed on offensive work in 
connection with working in or about old sewers 
or working in ground where fumes arise from 
decomposed material or from any other cause, 
shall be paid an allowance of 25% of his/her 
ordinary time rate. 

(5) Dirt Money: 
32 cents per hour extra shall be paid to an employee when 

engaged on work which is agreed to be of an unusually dirty 
nature. 

(6) Confined Spaces: 
An employee working in a compartment, space or place 

the dimensions of which necessitate working in an unusually 
stooped or otherwise cramped position or without proper 
ventUation, shall be paid an allowance of 40 cents per hour 
whilst so engaged. 

(7) Hot Work: 
An employee who works in a place where the temperature 

has been raised by artificial means to between 46''C and 
540C shall be paid 32 cents per hour or part thereof, and to 
more than 54°C—40 cents per hour or part thereof, in 
addition to any other amounts prescribed for such employee 
elsewhere in this award. Where such work continues for 
more than two hours the employee shall be entitled to 20 
minutes' rest after every two hours' work without loss of 
pay, not including the special rate provided by this 
subclause. 

(8) Height Money: 
An employee shall be paid an allowance of 29 cents per 

hour, in addition to his ordinary rate, when working at a 
height of nine metres or more above the nearest horizontal 
plane. 

(9) Explosive Powered Tools Allowance: 
An employee qualified in accordance with the laws and 

regulations of the State to operate explosive powered tools, 
shall be paid an allowance of 74 cents per day when such 
tools are used. 
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(10) Any employee actually working a pneumatic tool of 
the percussion type shall be paid 26 cents per hour extra 
whilst so engaged. 

(11) Fumes: 
An employee required to work in a place where fumes or 

sulphur or other acid or other offensive fumes are present 
shall be paid an allowance of 29 cents for each hour worked. 

(12) An employee using a steam or water cleaning unit 
shall be paid an allowance of 30 cents per hour whilst so 
engaged. 

(13) Fuel, Kerosene and Water: 
Electric pump attendants and pumping station assistants 
shall be supplied with free water and in lieu of fuel and 
kerosene be paid $4.18 per week or such other amount as 
may be agreed between the parties or determined by a Board 
of Reference. 

(14) Wet Places: 
(a) An employee required to work in a wet place or 

during wet weather shall be provided with rubber 
boots and adequate waterproof clothing, including 
waterproof head covering, so as to protect the 
employee from getting wet. Such waterproof 
clothing and rubber boots shall be replaced as 
required, subject to fair wear and tear in the 
service of the employer. 

(b) Any employer working in a wet place shall be paid 
an allowance of 99 cents per day in addition to the 
ordinary rate, irrespective of the time worked, 
unless his/her classification expressly includes an 
allowance for wet pay. 

(c) A place shall be deemed to be wet when it is 
agreed that water (other than rain) is continually 
dropping from overhead to such an extent that it 
would saturate the clothing of an employee if 
waterproof clothing was not provided, or when the 
water in the place where the employee is standing 
is over 2.5 centimetres deep. 

(d) An employer directing work during rain, may, if 
supplies of adequate protective clothing have been 
provided to an employee, require the employee to 
continue working. For such work the employee 
shall be paid an allowance of 25% of the ordinary 
rate. 

(15) Spray Painting—Painters: 
(a) Lead paint shall not be applied by a spray to the 

interior of any building. 
(b) Each employee applying paint by spraying, shall 

be provided with Ml overalls, head covering and 
a respirator by the employer. 

(c) Where, from the nature of the paint or substance 
used in spraying, a respirator would be of little or 
no practical use in preventing the absorption of 
fumes or materials from substances used by an 
employee in spray painting, he shall be paid a 
special allowance of 96 cents per day. 

(16) Lead Paint Surfaces: 
(a) No surface painted with lead paint shall be rubbed 

down or scraped by a dry process. 
(b) Width of Brushes: Paint Brushes shall not exceed 

127 millimetres in width and no kalsomine brush 
shall be more than 177.8 millimetres in width. 

(c) No employee shall be permitted to have a meal in 
any paint shop or place where paint is stored or 
used. 

(17) Spray Application Painters: 
A painter, engaged on any spray applications carried out 

in other than a properly constructed booth approved by the 
Department of Occupational Health and Safety, shall be paid 
32 cents per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(18) Hot Bitumen: 
An employee handling hot bitumen or asphalt or dipping 

materials in creosote shall be paid 40 cents per hour extra. 

An employee shall be provided with gloves and overalls 
and with oil or other solvents suitable for the removal of the 
above materials. 

(19) Fluoride Allowance: 
An employee who is required to handle fluoride shall be 

paid an allowance of $3.05 per week. 
(20) Pesticides and Toxic Substances: 

(a) An employer who requires an employee to use a 
pesticide or toxic substance shall: 

(i) inform the employee of any known health 
hazards involved; and 

(ii) ascertain from the Department of Health and 
Medical Services whether and, if so, what 
protective clothing and/or equipment should 
be worn during its use. 

(b) Pending advice from that Department the em- 
ployer may require the pesticide or toxic sub- 
stance to be used if the employee has been 
informed of any safety precautions specified by 
the manufacturer of the pesticide or toxic sub- 
stance and instructed to follow those precautions. 

(c) The employer shall supply the employee with any 
protective clothing and/or equipment required 
pursuant to paragraph (a) and (b) and, where 
necessary, instruct him/her in its use. 

(d) An employee required to wear protective clothing 
and/or equipment for the purposes of this sub- 
clause shall be paid 40 cents per hour or part 
thereof while doing so, unless the Union and the 
employer agree that by reason of the nature of the 
protective clothing and/or equipment the em- 
ployee does not suffer discomfort or inconven- 
ience while wearing it, or in the event of 
disagreement, a Board of Reference so deter- 
mines. 

(e) An allowance is not payable under this subclause 
if the Department of Health and Medical Services 
advises die employer in writing that protective 
clothing and/or equipment is not necessary. 

(21) Asbestos: 
An employee using materials containing asbestos, or 

working in close proximity to any employee using such 
material, shall be provided with and shall use all necessary 
safeguards as required by the appropriate occupational 
health authority. Where such safeguards include the manda- 
tory wearing of protective equipment i.e., combination 
overalls and breathing equipment or similar apparatus, any 
such employee shall be paid 40 cents per hour extra whilst 
so engaged. 

(22) Shotfirer's Allowance: 
An employee, being a permit holder responsible for the 

proper handling of explosives and the conducting of firing, 
shall be paid an allowance of $3.45 per shift. 

(23) Special Rates not Cumulative: 
Where more than one of the disabilities entitiing an 

employee to extra rates exists on the same job, the employer 
shall be bound to pay only one rate, namely the highest for 
the disabilities so prevailing. Provided further that this 
subclause shall not apply to confined space, dirty money, 
height money, hot work or wet work, the rates for which are 
cumulative. 

(24) Special Disability Not Otherwise Provided For In 
This Award: 

Where a union representing a particular group of 
employees claim the existence of special disability not 
otherwise provided for in this award, representatives of the 
employer and the Union shall confer with a view to agreeing 
upon an appropriate special rate. In the event of agreement 
not being reached, the matter may be referred to a Board of 
Reference. 

(25) (a) Subject to the provisions of this clause, an 
employee whilst employed on foundry work shall be paid 
a disability allowance of 21 cents for each hour worked to 
compensate for all disagreeable features associated with 
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foundry work, including heat, fumes, atmospheric condi- 
tions, sparks, dampness, confined spaces and noise. 

(b) The foundry allowance herein prescribed shall also 
apply to apprentices and unapprenticed juniors employed in 
foundries; provided that where an apprentice is, for a period 
of half a day or longer, away from the foundry for the 
purpose of receiving tuition, the amount of foundry 
allowance paid to him/her shall be decreased proportion- 
ately. 

(c) The foundry allowance herein prescribed shall be in 
lieu of any payment otherwise due under this clause and 
does not in any way limit any employer's obligations to 
comply with all relevant requirements of Acts and Regula- 
tions relative to conditions in foundries. 

(d) For the purpose of this subclause "foundry work" 
shall mean— 

(i) Any operation in the production of castings by 
casting metal in moulds made of sand, loam, 
metal, moulding composition or other material or 
mixture of materials or by shell moulding, 
centrifugal casting or continuous casting; and 

(ii) where carried on as an incidental process in 
connection with and in the course of production 
to which subparagraph (i) of this definition 
applies, the preparation of moulds and cores (but 
not in the making of patterns and dies in a separate 
room), knock out processes and dressing opera- 
tions, 

but shall not include any operation performed in connection 
with— 

(aa) non-ferrous die casting (including gravity and 
pressure); 

(bb) casting of billets and/or ingots in metal moulds; 
(cc) continuous casting for metal into billets; 
(dd) melting of metal for use in printing; 
(ee) refining of metal. 

11.—Protective Equipment. 
(1) The employer shall have available a sufficient supply 

of protective equipment (as for example, goggles, including 
anti-flash goggles, glasses, gloves, mitts, aprons, sleeves, 
leggings, gumboots, ear protectors, helmets or other 
efficient substitutes thereof) for use by his employees when 
engaged on work for which some protective equipment is 
reasonably necessary. 

(2) Water Proof Clothing and Rubber Boots: 
(a) A suitable water proof overcoat, together with a 

pair of rubber boots shall be supplied and replaced 
on the basis of fair wear and tear to employees in 
such cases and circumstances that the employer 
considers necessary. 

(b) A separate issue shall be made to each employee 
who shall acknowledge receipt in writing and be 
responsible for the safekeeping and condition 
thereof, reasonable wear and tear excepted. When 
the employee leaves his employment or his 
services are terminated, he shall return the issue 
in a condition consistent with his observance of 
this paragraph. 

(c) An employee shall not lend the issue or any part 
of the issue made to him to another employee or 
operator; or borrow the issue made to another 
employee. 

(d) An employee shall not be called upon to wear 
boots formerly issued to another employee. 

(3) (a) Upon application in writing by an employee the 
employer shall supply him with two pairs of overalls or two 
sets of such other alternative clothing which is more 
appropriate to the work performed per annum. Should the 
employee leave his employment within six months of 
engagement the cost price of the supplied clothing may be 
deducted from any payments due to the employee at the date 
of termination. 

(b) Where, by custom and practice, an employee has been 
provided with clothing on a more regular basis than provided 
in paragraph (a) hereof or where, in the opinion of a union 
and the employer, the nature of the work warrants a greater 
or more regular issue, the provisions of paragraph (a) shall 
not apply. 

(c) Suitable gloves shall be provided by the employer to 
concrete mixer men and, where and when considered 
necessary, by a union and the employer, to other employees. 

(4) Safety Helmets: 
(a) The employer shall supply a safety helmet for 

each employee who pursuant to the regulations 
made under the Construction Safety Act, 1972, is 
required to wear such helmet. 

(b) Any helmet so supplied shall remain the property 
of the employer and during the time that it is on 
issue the employee shall be responsible for any 
loss or damage thereto, fair wear and tear 
attributable to ordinary use excepted. 

(5) Respirators: A respirator shall be supplied to any 
employee where the nature of the work renders it necessary. 
Any such employees shall be instructed by the employer in 
the correct use of the respirators. 

An employee using a respirator shall be allowed a 5 
minute rest period in each working hour. 

(6) Electric Torches: An electric torch shall be made 
available to all employees required to work at night or in 
dark places. The torches remain the property of the employer 
and shall be returned after each shift. 

(7) Protection from Welding: The undermentioned pro- 
tective equipment shall be supplied to welders and their 
assistants where engaged on work necessitating its use. An 
employee who is, pursuant to this subclause, supplied with 
any of the equipment specified herein, shall wear or use, as 
the case may be, such equipment in such a way as to achieve 
the purpose for which it is supplied: 

(a) suitable asbestos sheets; 
(b) hard Screens or helmets fitted with coloured glass 

(or in the case of oxy-acetylene operators, protec- 
tive glasses with side shields); 

(c) anti-flash goggles; 
(d) aprons, leather sleeves and leggings (or overalls 

of flame proof materials) and gauntlet gloves; 
(e) gum or other insulating boots when working in 

places so damp that danger of electric shock 
exists; 

(f) adequate waterproof mats or such other equipment 
as is considered necessary by the employer when 
welders are engaged on overhead welding in wet 
places. 

(8) Where electric arc operators are working, screens or 
such other equipment that is suitable and sufficient for the 
purpose, shall be provided by the employer for protection 
of the employees from flash. 

(9) Protective Footwear: Where the wearing of protective 
footwear is reasonably necessary it shall be supplied by the 
employer free of charge and shall be replaced as and when 
required through fair wear and tear attributable to ordinary 
use in die service of the employer. 

(10) Any dispute under this clause may be determined by 
the Board of Reference. 

12.—First Aid Attendant. 
(1) Where practicable 1 employee in each gang exceeding 

10 shall be qualified in first aid. 
(2) Adequate first aid outfits shall be provided and 

maintained by the employer on each job to which this award 
applies. 

(3) An employee who is a qualified first aid attendant and 
is appointed by the employer to carry out first aid duties in 
addition to normal duties, shall be paid an additional rate of 
$1.13 per day. 

(4) The name and where practicable the location of the 
appointed first aid attendant shall be made known to the 
employees concerned. 



(5) Where an employee camped . on the job in a 
construction camp or any member of his family living with 
him in the camp becomes sick or sustains an accident, the 
employer shall convey such sick or injured person free of 
charge from the camp to the nearest hospital. 

13.—Amenities. 
(1) On each construction site upon which employees 

covered by this award are employed, the employer, at the 
commencement of the work on site and until the said work 
is completed shall be responsible for the provision of 
adequate amenities. 

(2) The parties shall confer regarding the provision of 
adequate amenities and in the event of disagreement the 
matter shall be referred to the Western Australian Industrial 
Commission. 

14.—^Travelling Time and Allowances. 
(1) The following allowances shall be made by employers 

to compensate for fares and travelling time to and from the 
place of work incurred by employees: 

(a) In respect of work carried out from an employer's 
depot—An allowance of $9.90 per day shall apply 
to all work located within a radius of 50 km of the 
main post office in the town in which the depot 
is situated. 

(b) Where an employee travels daily to a job outside 
the radial area mentioned in paragraph (a) hereof 
he or she shall be paid at the ordinary hourly "on 
site" rate calculated to the next quarter of an hour, 
with a minimum payment as for one-half hour for 
each return journey for any time outside ordinary 
working hours reasonably spent in travelling daily 
from the designated kilometre radius to a job and 
returning to that radius in addition to the allow- 
ance prescribed in paragraph (a) of subclause (1) 
hereof, plus any expenses necessarily and reason- 
ably incurred in so travelling outside such radius, 
provided that where an employee uses his or her 
own vehicle such expenses shall be paid at the rate 
of 28 cents per kilometre travelled outside such 
radius. 

(2) Provision of Transport: 
The allowances prescribed in this clause, except the 

additional payment presented in subclause (l)(b) shall not 
be payable on any day on which the employer provides, or 
offers to provide transport free of charge from the 
employee's home to his place of work and return; provided 
that any transport supplied is equipped with suitable and safe 
seating accommodation covered where necessary so as to be 
weatherproof. 

(3) As required by the employer, employees shall start and 
cease work on the job at the usual commencing and finishing 
times within which ordinary hours may be worked and shall 
transfer from site to site as directed by the employer. 

(4) Daily Entitlement: The travelling allowances pre- 
scribed in this clause shall not be taken into account in 
calculating overtime, penalty rates, annual or sick leave, but 
shall be payable for any day upon which the employee in 
accordance with the employer's requirements works or 
reports for work or allocation of work. 

(5) An employee currently in receipt of a fares and 
travelling time allowance which is excess of the allowance 
contained in this clause shall not have the current allowance 
reduced until the job is completed or he is transferred to 
another site. 

(6) Fares and Sustenance Allowance or Engagement or 
Dismissal: The employer shall pay railway and other 
transport fares, or shall provide transport free of charge from 
the place of engagement to the place of work and on 
completion of the job return fares or transport to place of 
engagement shaE also be paid or provided by the employer. 
Provided that in the event of any employee leaving the work 
of his own accord, or being dismissed on account of 
misconduct or unsatisfactory work, within 6 weeks of the 
time of engagement, the amount of the fare to the job may 
be deducted from any amounts due to such employee at the 

time of dismissal and he shaE forfeit privileges of free return 
to place of engagement. 

(7) The allowances prescribed in this clause shaE not 
apply to an employee permanently attached to a depot who 
starts and finishes his day's work at that depot. 

15.—Car Allowance. 
When an employee, at the employer's direction, uses any 

kind of conveyance of his own in travelling in the 
employer's service the Public Service mileage rate shall 
apply. 

16.—Hours. 
(1) The ordinary hours of work shaE be an average of 38 

hours per week. Except where provided elsewhere 76 hours, 
to be worked over nine days per fortnight exclusive of 
Saturdays and Sundays, shall constitute a fortnight's work. 

(a) Eight and a-half hours shall constitute the ordinary 
working hours on any day, Monday to Thursday 
inclusive. 

(b) Eight hours shall constitute the ordinary working 
hours on any Friday. 

(2) The ordinary hours of work shall be consecutive, 
except for an unpaid meal break of 30 minutes. 

(3) (a) The ordinary hours of work shall be between 6.00 
a.m. and 6.00 p.m. Monday to Friday inclusive, for 
employees, other than shift employees, sewerage pumping 
station attendants and those employees otherwise referred 
to in this clause. Provided that the actual ordinary hours of 
work shaE be determined by agreement between the 
employer and the majority of employees in the work section 
or sections concerned. 

(b) Provided further that work done prior to the spread of 
hours fixed in accordance with this subclause, for which 
overtime rates are payable, shall be deemed, for the purpose 
of this subclause, to be part of the ordinary hours of work. 

(4) The ordinary hours of work prescribed herein shall not 
exceed 10 any day. Provided that— 

(a) In any arrangement of ordinary hours, where the 
working hours are to exceed eight on any day, the 
spread of hours shall be subject to agreement 
between the employer and the majority of employ- 
ees in the plant, section or sections concerned, and 

(b) By arrangement between the employer, the union 
or unions and the majority of employees in the 
plant, section or sections concerned, ordinary 
hours, not exceeding 12 on any day, may be 
worked subject to— 

(i) the employer and the employees concerned 
being guided by the Occupational Health and 
Safety Provisions of the A.C.T.U. Code of 
Conduct on 12-Hour Shifts; 

(ii) proper health monitoring procedures being 
introduced; 

(iii) suitable roster arrangements being made; and 
(iv) proper supervision being provided. 

(5) Starting and Finishing Places: 
An employee shall usually start and finish his/her day's 

work at the employer's yards or stores where usually 
employed. 

(6) The Water Supply Controller who is provided with 
rent free accommodation shall be on duty as required. 

17.—Tea Breaks, Meal Hours, Refreshments. 
(1) Where an employee is required to continue working 

beyond the customary commencing time of die meal interval 
he shall, untE he commences a meal interval of the 
customary duration, be paid at the rate of time and one-half 
for the first 30 minutes and at the rate of double time 
thereafter but if the continuance of work was reasonably 
necessary and could not reasonably have been avoided by 
the employer the period to be paid at time and one-half shall 
not commence to run until 20 minutes after the customary 
commencing time of the meal interval. 
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This subclause shall not apply to: 
(a) employees engaged on emergency repairs to plant, 

etc. or other essential emergency work to enable 
the job to restart at the expiration of the lunch 
hour. 

(b) Shift employees. 
(c) Pump attendants and electric pump attendants. 
(d) An employee who is engaged continuously for 

more than 1 week between the hours of 12 noon 
and 1.00 p.m. provided that lunch time is taken 
between 11.00 a.m. and 2.00 p.m. at the same 
regular hour each day. 

(2) (a) An employee shall not be required to work for 
more than five hours without a break for a meal, provided 
that by agreement between the employer and the majority 
of employees in the section or sections concerned, employ- 
ees may be required to work in excess of five hours, but not 
more than six hours, at ordinary rates of pay, without a meal 
break. 

(b) The time of taking a scheduled meal or rest break by 
one or more employee may be altered by the employer if it 
is necessary in order to meet a requirement for continuity 
of operations. 

(c) The employer may stagger the time of taking a meal 
or rest break to meet operational requirements or to coincide 
with the availability of canteen or other facilities. 

(d) Subject to the provisions of paragraph (a) hereof, an 
employee engaged as a regular maintenance person shall 
work during meal breaks at ordinary rates of pay whenever 
instructed so to do for the purpose of rectifying a breakdown 
of plant, or for routine maintenance of plant which can only 
be done while such plant is idle. 

(e) Except as provided in subparagraphs (a) and (d) hereof 
and except where an alternative arrangement has been 
entered into as a result of discussions as prescribed by 
Clause 45.—Structural Efficiency, time and one-half rates 
shall be paid for all work done during meal hours and 
thereafter until a meal break is taken. 

(3) Except as otherwise prescribed in subclauses (1) and 
(2) hereof, an employee who works for five hours or more 
without a meal break shall be paid at the rate of double time 
from the end of five hours until allowed a meal interval of 
the customary duration. 

(4) (a) An employee working overtime shall be allowed 
a crib time of 20 minutes after each 4 hours of overtime 
worked if he continues work after such crib time. The crib 
time shall be paid for at ordinary rates if it is the first one 
to be paid for on a Saturday and occurs between 10.00 a.m. 
and 1.00 p.m. but in all other cases shall be without 
deduction of pay. 

(b) An employee required to continue working after the 
completion of his ordinary hours of work on any day shall, 
before commencing the overtime work, be allowed a meal 
break of 20 minutes which shall be paid for at ordinary rates, 
but this provision does not apply if the period of overtime 
is less than 1 1/2 hours. 

(c) The employer and employee may agree to any 
variation of these provisions to meet the circumstances of 
the work in hand provided that the employer shall not be 
required to make payment in respect of any time allowed in 
excess of 20 minutes. 

(5) An employee shall be allowed two tea breaks of 7 1/2 
minutes duration each day. These breaks shall be counted 
as time off duty without deduction of pay and shall be 
arranged at a time and in a manner to suit the convenience 
of the employer. 

6. (a) An employee required to work overtime for more 
than 1.5 hours, without being notified on the previous day 
or earlier that he or she will be so required to work, shall 
either be supplied with a meal by the employer or paid 
$6.30, but payment need not be made to employees residing 
in the locality of work who can reasonably return home for 
meals. 

(b) An employee who, pursuant to notice, has provided 
a meal or meals and who is not required to work overtime 
or is required to work less than the amount of overtime 
advised, shall be paid the amount prescribed in the preceding 
paragraph for each meal which he has provided but which 
is surplus. 

(c) Where more than 1 meal is required owing to the 
amount of overtime worked the employer shall provide it if 
the employee has not been advised in advance of the 
overtime. 

18.—Shift Work. 
(1) The provisions of this clause apply to shift work, 

continuous or otherwise. 
(2) Starting and finishing times of shifts may be fixed to 

suit the efficient working of the particular job, provided 
suitable transport facilities are available or arranged. 

(3) Subject to subclauses (3) and (4) in Clause 16.—Hours 
of this award, the ordinary hours of an employee on shift 
work shall not exceed an average of 38 per week, to be 
worked in shifts of eight hours per day inclusive of a paid 
meal break of 30 minutes, in accordance with a recognised 
and agreed shift roster cycle. 

(4) A shift employee shall be paid 15% more than his 
ordinaiy rate for each afternoon and night shift worked on 
any day other than a Saturday, Sunday or holiday. 

(5) A shift employee who is not allowed to rotate day shift 
with afternoon and/or night shift shall in lieu of the loading 
prescribed in subclause (4) be paid 30% more than his 
ordinary rate for each afternoon and night shift worked, but 
this provision shall not apply in cases where the employee 
works afternoon and/or night shift for 2 weeks or less. 

(6) Work shall not be recognised as shift work but shall 
be regarded as overtime unless at least 4 consecutive 
afternoon or 4 consecutive night shifts are worked. 

(7) The sequence of shifts shall not be deemed to be 
broken by a holiday. 

(8) A shift starting before 6.00 a.m. or after 10.00 a.m. 
shall be deemed to be a night or afternoon shift. 

(9) Subject to the provisions of this award all work 
performed on a rostered shift when the major portion of such 
shift falls on a Saturday, Sunday or holiday shall be paid for 
as follows: 

Saturday—at the rate of time and one-half. 
Sunday—at the rate of double time. 
Holiday—at the rate of double time and one-half. 

(10) All shifts shall be worked continuously except in the 
case of: 

(a) breakdown of machinery; 
(b) interruption in connection with the 30" main 

conduit; 
(c) mutual agreement between the parties to suit the 

requirements of any particular station. 

19.—Overtime. 
(1) Except where otherwise provided, all work performed 

by any employee outside the usual working hours of such 
employee shall be regarded as overtime and the rates 
payable for such overtime shall be as follows: 

(a) Except in the case of pump station assistants and 
water supply controllers—time and a half for the 
first two hours and double time thereafter. 
Provided that any time worked after 12 noon on 
a Saturday by a five day week (Monday to Friday) 
employee shall be paid for at double time rates. 

(b) Work done on Saturdays prior to 12.00 noon shall 
be paid for at the rate of time and one half for the 
first two hours and double time thereafter. 

(c) Work done on Saturday after 12.00 noon or on 
Sunday shall be paid for at the rate of double time. 

(d) Any employee required to work on a day observed 
as a holiday prescribed in Clause 21.—Public 
Holidays of this award outside his normal hours 
of labour or ordinary hours in the case of shift 
workers shall be paid for the time worked at the 



rate of double time and a half. Provided that any 
time worked outside the normal hours of labour 
on Christmas Day or Labour Day shall be paid for 
at the rate of treble time. 

(2) Call Out 
Day Employees 

(a) Mondays to Fridays—An employee called out to 
work after the expiration of his customary 
working time and after he has left work for the day 
on Mondays to Fridays shall be paid for a 
minimum of four hours work calculated at one and 
a half times the ordinary prescribed rate for the 
first two hours and at double time ordinary 
prescribed rate thereafter. 

(b) Saturdays—An employee called out to work on a 
Saturday, shall be paid for a minimum of three 
hours work calculated at one and a half times the 
ordinary prescribed rate for each time he is so 
called out. Provided that the employee, if required 
to work for two hours or more, shall be paid for 
a minimum of three hours work calculated at one 
and a half times the ordinary prescribed rate for 
the first two hours and at double the ordinary 
prescribed rate thereafter. 

(c) Sundays & Public Holidays—An employee called 
out to work on a Sunday or on a Public Holiday, 
shall be paid for a minimum of three hours work 
calculated at the rate prescribed (for that day) for 
the first call out and for the actual time worked at 
each subsequent call out. 

(d) Provided further that a two hour minimum shall 
apply in all cases where certain work is fairly 
regularly required to be performed on such day or 
days in respect of a particular job or the industry 
as a whole and a reasonable estimate of such work 
is that it can be performed within one hour. 

(e) This subclause shall not apply to the employees 
to whom subclause (3) of this clause does not 
apply. 

(3) Subject to the other provisions of this clause and 
clause 18.—Shift Work of this award, all work done on a 
Sunday shall be paid for at the rate of double time provided 
that this subclause shall not apply to:— 

Pump station assistants (CWS) whose rights are 
defined in subclause (7) of this clause and the water 
supply controllers at West Northam who shall take such 
day as an ordinary shift day. 

(4) An employee required to stand-by shall be paid three 
hours at ordinary rates for such stand-by on any day from 
Monday to Friday (inclusive) or on a holiday prescribed in 
this award and four hours on a Saturday or Sunday in 
addition to any payment to which he is entitled under this 
award. An employee required to stand-by on a holiday shall 
also receive a day in lieu of that holiday. 

(5) A water supply controller, called back to work on his 
Sunday or his day off, shall be paid double time for the time 
he works. 

(6) (a) When overtime work is necessary it shall, 
wherever reasonably practicable, be so arranged that 
workers have at least ten consecutive hours off duty between 
the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of his 
ordinary work on one day and the commencement of his 
ordinary work on the next day that he has not had at least 
ten consecutive hours off duty between those times, shall, 
subject to this paragraph, be released after completion of 
such overtime until he has had ten consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. 

(c) If, on the instructions of his employer, such an 
employee resumes or continues work without having had 
such ten consecutive hours off duty, he shall be paid at 
double rates until he is released from duty for such period 
and he shall then be entitled to be absent until he has had 

ten consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(d) Where an employee (other than a casual employee or 
an employee engaged on continuous shift work) is called 
into work on a Sunday or public holiday preceding an 
ordinary working day, he shall wherever reasonably practi- 
cable, be given ten consecutive hours off duty before his 
usual starting time on the next day. If this is not practicable, 
then the provisions of paragraphs (b) and (c) of this 
subclause shall apply mutatus mutandis. 

Provided that time worked as a result of a recaO shall not 
be regarded as overtime for the purpose this subclause, when 
the actual time worked is less than three hours on such 
recalls or on each of such recalls. 

(e) The provisions of this subclause shall apply in the case 
of shift workers who rotate from one shift to another, as if 
eight hours were substituted for ten hours when overtime is 
worked— 

(aa) for the purpose of change shift rosters, or 
(bb) where a shift worker does not report for duty, or 
(cc) where a shift is worked by arrangement between 

the employees themselves. 
(7) The following special provisions shall apply in the 

case of pump station assistants:— 
(a) All time worked in excess of the normal number 

of working hours constituting each respective pay 
period shall be paid for at the rate of time and a 
half for the first four hours and double time 
thereafter. 

(b) All time worked on Sundays shall stand by itself 
and be paid for at time and one half. 

(8) (a) Subject to the provisions of paragraphs (b) and (c) 
hereof all time worked by shift workers in excess of or 
outside of ordinary working hours as prescribed shall be paid 
for at the rate of double time except where an employee is 
called upon to work on a sixth shift in not more than one 
week inn any four weeks when he shall be paid for such shift 
at time and one half for the first two hours and double time 
thereafter. 

(b) Time worked in excess of the ordinary working hours 
shall be paid for at ordinary rates:— 

(i) if it is due to private arrangements between the 
employees themselves; or 

(ii) if it does not exceed two hours and is due to a 
relieving man not coming on duty at the proper 
time; or 

(iii) if it is for the purpose of effecting the customary 
rotation of shifts. 

(c) Except in the case of a sixth shift referred to in 
paragraph (a) or work specified in paragraph (b) hereof, 
overtime worked by shift workers on Sundays shall be paid 
for at the rate of double time. 

(9) Subject to paragraph (a) of subclause (8) hereof the 
overtime rates shall Ire computed on the rate applicable to 
the day on which the time is worked, each day standing 
alone, but when an employee works overtime which 
continues beyond midnight on any day, the time worked 
after midnight shall be deemed to be part of the previous 
days work for the purpose of this subclause. 

Provided that double time, that is two times the ordinary 
rate shall be maximum except on the holidays prescribed in 
Clause 21 of this award. 

(10) An employee who relieves a water supply controller 
during the controller's twenty-four hours off duty shall, in 
lieu of any payment to which such employee would 
otherwise be entitled under this clause, be paid:— 

(a) Eight hours at overtime rates calculated on the rate 
for such employee's usual classification if the 
relief is performed on a Saturday or Sunday; 

(b) five hours at ordinary rates calculated at the rate 
for such employee's usual classification if the 
relief is performed on any other day. 
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20.—Annual Leave. 
(1) Except as hereinafter provided a period of 4 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his employer after a period of 12 months' continuous service 
with such employer. 

(2) (a) "Ordinary wages" for an employee other than a 
shift employee shall mean the rate of wage including service 
pay, the employee has received for the greatest proportion 
of the calendar month prior to his taking the leave. 

(b) "Ordinary wages" for a shift employee shall mean the 
wage he would receive under Clause 18.—Shift Work of this 
award according to his roster or projected roster including 
Saturday and Sunday shifts. 

(3) (a) A 7-day shift employee, i.e. a shift employee who 
is rostered to work regularly on Sundays and holidays shall 
be allowed 1 weeks' leave in addition to the leave to which 
he is otherwise entitled under this clause. 

(b) Where an employee with 12 months' continuous 
service is engaged for part of a qualifying 12 monthly period 
as a 7-day shift employee, he shall be entitled to have the 
period of annual leave to which he is otherwise entitled 
under this clause increased by 1/12th of a week for each 
completed month he is continuously so engaged. 

(4) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period 1 day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) If after 1 month's continuous service in any qualifying 
12 monthly period an employee lawfully leaves his 
employment or his employment is terminated by the 
employer through no fault of the employee, the employee 
shall be paid 3.08 hours' pay at his ordinary rate of wage 
in respect of each completed week of continuous service in 
that qualifying period except that, in the case of an employee 
referred to in subclause (3) of this clause, he shall be paid 
3.85 hours' pay at that rate in respect of each completed 
week of continuous service. 

(6) An employee who may resign or be dismissed from 
the service for any cause, other than peculation or theft, shall 
be entitled to receive payment for any annual leave which 
may have been due up to the time of leaving the service; 
provided always that if the employee has been dismissed for 
peculation or theft, no claim for annual leave shall be 
recognised. Misconduct herein referred to shall not affect 
accumulated annual leave or payment thereof. 

(7) (a) Annual leave shall be given and taken in one or 
two continuous periods. If given in two continuous periods, 
one such period must be of at least 21 consecutive days, 
including non-working days. Provided that if the employer 
and an employee so agree, annual leave may be given and 
taken in two separate periods, neither being of 21 
consecutive days' duration including non-working days, or 
in three separate periods. 

(b) Provided further than an employee may, with the 
consent of the employer, take short-term annual leave, not 
exceeding five days in any calendar year, at a time or times 
separate from any of the periods determined in accordance 
with this subclause. 

(8) (a) Annual leave shall be given at a time fixed by the 
employer within a period not exceeding six months from the 
date when the right to annual leave accrued and after not less 
than four weeks' notice to the employee. 

(b) Provided that, by agreement between the employer 
and an employee, annual leave may be taken at any time 
within a period of 12 months from the date on which it falls 
due and with less than four weeks' notice of the employee. 

(9) (a) The employer may close down operations for one 
or two separate periods for the purpose of granting annual 
leave in accordance with this subclause. If the operations are 
closed in two separate periods, one of those periods shall be 
for a period of at least 21 consecutive days, including 
non-working days. 

(b) Provided that where the majority of employees 
concerned agree, the employer may close down a work 
section, or sections, in accordance with this subclause. 
Provided further, that if the employer closes down opera- 
tions on more than one occasion, one of those periods shall 
be for a period of at least 14 consecutive days, including 
non-working days. In such cases the employer shall advise 
the employees concerned of the proposed date of each 
close-down before asking for their agreement. 

(c) (i) The employer may close down operations, or a 
section or sections thereof, for a period of at least 
21 consecutive days including non-working days 
and grant the balance of annual leave due to an 
employee in one continuous period in accordance 
with a roster. 

(ii) Provided that, with the agreement of the majority 
of employees concerned, the employer may close 
down operations for a period of at least 14 
consecutive days including non-working days and 
grant the balance of annual leave due by mutual 
arrangement with an employee. 

(d) When work is closed down for the purpose of allowing 
annual leave to be taken, employees with less than a full 
year's service shall only be entitled to payment during such 
period for the number of days' leave due to them. Provided 
that nothing herein contained shall deprive the employer of 
the right to retain such employees during the close-down 
period as may be required. 

(10) An employee may be rostered off and granted annual 
leave with payment of ordinary wages as prescribed prior 
to his having completed a period of 12 months' continuous 
service, in which case, should the services of such employee 
terminate or be terminated prior to the completion of 12 
months' continuous service, the said employee shall refund 
to the employer the difference between the amount received 
by him/her of wages in respect of the period of his/her 
annual leave and the amount which would have accrued to 
him/her by reason of the length of his/her service up to the 
date of the termination of his/her services. 

(11) (a) In computing the annual leave due under this 
clause no deduction shall be made from such leave in respect 
of the period that an employee is absent on approved leave 
with pay, or public holidays, or in respect of any period of 
absence through sickness not exceeding three calendar 
months. 

(b) Any approved period of absence from work caused 
through an accident sustained in the course of employment 
shall not be deemed to be a break in continuity of service, 
but the first six months only of any such period shall count 
as service for the purpose of computing annual leave. 

(12) During a period of annual leave an employee shall 
received a loading calculated on the rate of wage prescribed 
by subclause (2) hereof. This loading shall be as follows: 

(a) Day Employees: An employee who would have 
worked on day work had he/she not been on 
leave—a loading of 17I/2%. 

(b) Shift Employees: An employee who would have 
worked on shift work had he/she not been on leave 
shall be paid either— 

(i) the shift loadings and penalties prescribed by 
Clause 18.—Shift Work he/she would have 
received; or 

(ii) a 20% loading on the rate prescribed by 
subclause (2)(a) of this clause, 

whichever is the greater. 
(c) This loading shall also apply to that portion of 

annual leave taken in accordance with subclauses 
(9) and (10) hereof. 

21.—Public Holidays. 
(1) The following days, or the days observed in lieu 

thereof shall, subject as hereinafter provided be allowed as 
holidays without deduction of pay namely, New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 



be taken as a holiday by arrangement between the parties, 
in lieu of any of the days named in this subclause. 

(2) (a) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday or when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Hiesday. 

(b) When any of the days observed as a holiday under this 
clause falls on a day when a rostered shift employee is 
rostered off duty and he has not been required to work on 
that day he shall be paid as if the day was an ordinary 
working day, or, if he agrees, be allowed a days leave with 
pay in lieu of the holiday at a time mutually acceptable to 
the employer and the employee. 

(3) An employee who, on a day observed as a holiday 
under this clause is required to work during his ordinary 
hours of work shall be paid for the time worked at the rate 
of double time and one-half or, if he agrees, be paid for the 
time worked at the rate of time and one-half and in addition 
be allowed to take a day's leave with pay on a day mutually 
acceptable to the employer and the employee. 

Provided that on the days observed as Christmas Day and 
Labour Day the rates referred to above shall be treble and 
double time respectively. 

(4) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where an employee 
is on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday under this clause, the 
employee shall be entitled to be paid for such holiday. 

(5) The additional payments, prescribed in subclause (3) 
of this clause shall be in substitution for any shift allowance 
that would otherwise be payable for work done on that day. 

(6) Where a day is proclaimed as a public holiday or as 
a public half-holiday under section 7 of the Public and Bank 
Holidays Act, 1972, that day shall be a public holiday or, 
as the case may be, a public half-holiday for the purposes 
of this award within the district or locality specified in the 
proclamation. 

22.—Special Leave. 
(1) Compassionate Leave: An employee shall, on the 

death within Australia of a wife, husband, de facto wife or 
de facto husband, father, father-in-law, mother, mother-in- 
law, sister,brother, child or stepchild be entitled, on notice, 
to leave up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay for 
a period not exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of such death 
shall be furnished by the employee to the satisfaction of his 
employer. 

Provided that payment in respect of compassionate leave 
shall be made only where the employee otherwise would 
have been on duty. 

(2) Jury Service: An employee required to attend for jury 
service during his ordinary working hours shall be allowed 
to attend without deduction of pay. The employee shall 
make application for such leave with pay to his employer 
as soon as possible supported by the Summons to Serve. 

The application will be granted on the condition that the 
employee must return to duty as expeditiously as possible 
on discharge from jury service. Further, the employee shall 
give his employer proof of his attendance, the duration of 
such attendance, and certification from the Court that the 
employee did not receive attendance or juror's fees. 

(3) Electric pump attendants and pump station assistants 
normally employed at pumping stations No. 6 to 8 who may 
be called upon to work a pumping shift on Sundays at the 
rate of time and one-half shall receive an extra half-day's 
leave for each four Sundays worked in the year on pumping 
duties. 

23.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the grounds of personal ill health or 
injury for l/6th of a week's pay for each completed month 
of service. 

(b) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time die employee leaves the service 
of the employer in the event of the employee being entided 
by service subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness occurred. 

(2) The unused portions of the entidement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entidement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such advice 
other than in extraordinary circumstances shall be given to 
the employer within 24 hours of the commencement of the 
absence. 

(4) No employee shall be entided to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall not be entided to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for an 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall Ire made within 7 
days of resuming work and then only if the employee was 
confined to his place of residence or a hospital as a result 
of his personal ill health or injury for a period of 7 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 

Provided that the provisions of this paragraph do not 
relieve the employee of the obligation to advise the 
employer in accordance with subclause (3) of this clause if 
he is unable to attend for work on the working day next 
following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause that portion of the annual leave equivalent to 
the paid sick leave is hereby replaced by the paid sick leave 
and the replaced annual leave may be taken at another time 
mutually agreed to by the employer and the employee or, 
failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
20.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 20.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
illness or injury is the result of the employee's own 
misconduct. 

24.—Long Service Leave. 
The conditions governing the granting of long service 

leave due to full time Government wages employees 
generally shall apply to employees covered by this award. 
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25.—Under-Rate Employees. 
(1) Any employee who by reason of old age or infirmity, 

is unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board and 
pending the Board's decision the employee shall be entitled 
to work for and be employed at the proposed lesser rate. 

26.—^Travelling and Away-From-Home Allowance. 
(1) Where an employee is sent from one place to another 

and cannot reasonably return to his home each night, he shall 
be paid an allowance of $21.80 per day or part thereof for 
the first six days and $152.00 per week of seven days 
thereafter except where camping facilities are provided by 
the employer for the employee. 

Provided also that the foregoing rates of allowance shall 
be increased if the employee satisfies the employer that he 
reasonably incurred an expenditure greater than the amount 
specified. 

If an employer elects to provide suitable board and 
lodging free of charge for an employee such allowance shall 
not be payable. 

(2) The time necessarily occupied by all employees in 
travelling on duty (including waiting time) shall, if 
instructed to travel by train or other means of conveyance, 
be paid as from the time of departure to arrival at the 
destination at ordinary rate of wages applying to the 
departure station, but not to exceed 8 hours per day. 
Overtime rates shall not apply. 

(3) Where, in the opinion of the Engineer, employees are 
required to travel an excessive time in their own time, they 
shall be paid such allowance as shall be agreed between the 
employer and the union. 

27.—^Recognition of Union. 
The employer shall recognise the unions party to this 

Award and confer with them on matters affecting their 
members and this award. 

28.—Union Stewards. 
Upon notification in writing by the Secretary of a union 

of the appointment of union stewards, such union stewards 
shall be recognised by the employer. 

29.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union-nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and em- 
ployer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union-nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

30.—Right of Entry. 
On notifying the employer, the Secretary or any duly 

authorised officer of a union, party to this award, shall have 
the right to visit any job at any time when work is being 
carried out to interview employees covered by this award, 
provided that he does not unduly interfere with the work in 
progress. 

31.—Posting of Award. 
A copy of this award, with all variations thereof, shall be 

kept by the employer in a place accessible to the employees. 

32.—Posting of Notices. 
Upon notification the employer shall not prevent a duly 

authorised official of the union from posting on an 
employer's premises or job, a copy of any official notice of 
the union if such notice is of reasonable size. 

33.—Inspection of Wages Sheets. 
The wages sheets of the employer shall be open for 

inspection at Head Office by the Secretary or a duly 
authorised official of the union upon reasonable notice being 
given of a desire to inspect same. 

34.—Appeals. 
(1) Any employee dismissed or reduced to a lower grade 

shall have the right of appeal to the Director of Engineering 
and may authorise the Secretary of his union to act as his 
agent. 

(2) When a transfer is ordered by the employer, the 
employee shall have the right of appeal to the Director of 
Engineering and may be represented by the Secretary of his 
union. If after enquiry it is found that a transfer can be 
arranged with another employee without inconveniencing 
the employer, such other transfer shall be effected. 

35.—Camping Areas. 
(1) An employee who is required to camp away from 

Headquarters to be near his work shall be provided with 
sufficient huts, cubical or tent with fly accommodation. 
Cubicle accommodation shall be at rates to be fixed, or 
failing agreement, as decided by a Board of Reference. 
Where camps are of a duration of more than 12 months, 
cubical or hut accommodation shall be provided. 

(2) A board or other temporary type of flooring shall be 
provided where the camp is for a period of less than 3 weeks' 
duration, but where it is beyond that period a board floor 
shall be provided. 

(3) The employer shall provide free of charge stretchers, 
suitable mattresses with detachable covers and adequate 
lighting for employees camping out. 

(4) Camping equipment referred to in subclause (3) hereof 
shall remain die property of the employer. The loss of such 
equipment due to any cause arising out of the neglect or 
misuse by the employee shall be a charge against the wages 
of the employee provided that no charge shall be made in 
respect of reasonable wear and tear. 



(5) Adequate cooking, washing and bathing facilities and 
sanitary conveniences shall be provided in all camps. 

(6) The employer shall, when necessary, give and advance 
by way of procuration order to the amount of 1 day's pay 
against wages earned to a new employee to enable him to 
obtain foodstuffs. 

(7) If a dispute arises as to whether adequate facilities are 
being provided under this clause, the matter shall be 
considered at a conference of representatives of the 
employer and the union. In the event of the parties failing 
to reach agreement the matter shall be referred to the Board 
of Reference. 

36.—Camping Allowance. 
(1) (a) An employee who is required to camp or live at 

the site of any work either by direction of the employer or 
because no reasonable transport facilities are available to 
enable him to proceed to and from his home each day, shall 
be paid a camping allowance of $60.90 for each each 
complete week he is available for work. Such weekly 
allowance is to cover any fares incurred at the weekend by 
employees travelling away from camp to their home and 
return, but an employee who is absent from duty without his 
employer's approval on the working day immediately prior 
to or succeeding a weekend shall be paid as provided in 
paragraph (b) hereof. 

(b) If required to be in camp for less than a complete week 
an employee shall be paid $8.70 per day, including any 
Saturday or Sunday if in camp and available for work on the 
working days immediately preceding and succeeding each 
Saturday and Sunday. 

(2) Provided, however, where an employer, at his own 
cost provides the employee with a proper mess room and 
cooks the employee's food free of charge, the allowance 
provided in subclause (1) of this clause shall be reduced to 
$33.60 per week or $4.80 per day, as the case may be. 

(3) (a) When satisfactory accommodation, other than tents 
or huts is made available by the employer, the allowance 
mentioned in subclause (1) may be reduced in the case of 
any employee, however short his occupation when the camp 
location is fixed for a period of 6 months or longer, the 
amount of such reduction to be agreed upon by a 
representative of the employer and the union or, in the event 
of a dispute or difference, to be referred to the Board of 
Reference for determination. 

(b) Provided that where satisfactory accommodation is 
made available in case of a married employee by the 
employer, the allowance mentioned in paragraph (a) hereof 
shall not be payable however short his occupation of such 
accommodation when the camp location is fixed for a period 
of 6 months or longer. Such accommodation shall not be 
deemed satisfactory for the purpose of this paragraph unless 
it is sufficient to reasonably provide for the accommodation 
of the employee, his spouse and any of such employee's 
dependants who shall be nominated by him. 

(c) Any dispute as to the accommodation provided under 
this subclause may be referred to the Board of Reference. 

(4) Notwithstanding the provisions elsewhere prescribed 
in this clause, if an employer elects to provide full board and 
suitable camp lodging, the allowances prescribed herein 
shall not be payable. 

(5) The rates prescribed herein shall be varied in 
accordance with any movement in rates for camping 
allowance in the A.W.U. Construction and Maintenance 
Consolidated Award, 1975. 

37.—District Allowance. 
(1) For the purposes of this clause the following terms 

shall have the foUowing meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on the 
employee for their main support; 

who does not receive a district or location allowance of any 
kind. 

"Partial Dependant" in relation to an employee means: 

(a) a spouse; or 

(b) where there is no spouse, a child or any other 
relative resident within the State who relies on the 
employee for their main support; 

who receives a district or location allowance of any kind less 
than that applicable to an employee without dependants 
under any award, agreement or other provision regulating 
the employment of the partial dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as die husband 
or wife of die employee on a bona fide domestic basis, 
although not legally married to that person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall as described hereunder and as 
delineated on the plan at subclause (16) of this clause. 

District: 

1. The area within a line commencing on coast; 
thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 
allowance at die rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for, the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of fie partial depen- 
dant. 



(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 

Column I Column II Column III Column IV 

District Standard Exceptions to Rate 
Rate Standard Rate 

$ per week Tbwn or Place $ per week 
6 50.40 Nil Nil 
5 41.20 Fitzroy Crossing 55.40 

Halls Creek 
Timer River Camp 
Nullagine 
Liveringa (Camballin) 51.60 
Marble Bar 
Wittenoom 
Karratha 48.60 
Port Hedland 45.10 

4 20.70 Warburton Mission 55.90 
Carnarvon 19.50 

3 13.10 Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 9.30 Kalgoorlie 3.10 
Botdder 
Ravens thorpe 12.40 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

Note: In accordance with subclause (4) of this clause employees 
with dependants shall be entitled to double the rate of district 
allowance shown. 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after 1 January 1991. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such period a district allowance at the appropriate rate 
pursuant to subclauses (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a Public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of July, 1988 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(i) As from the first pay period commencing on or 
after July 1, 1988 the difference shall be reduced 
by thirty-three and one third (33 1/3%) per cent; 
and 

(ii) As from the first pay period commencing on or 
after January 1, 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(iii) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

(16) EDIT NOTE: District Allowance Boundaries Map. 

38.—Wages. 
It is a term of this Award that the Unions undertake, for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989, not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

(1) Subject to this clause, an adult employee in a 
classification specified in the table set out in subclause (2) 
hereof (other than an apprentice) shall be paid at die 
respective award wage rate per week assigned to that class 
of work. 

The base rates, supplementary payment and additional 
payment prescribed in subclause (2) hereof shall operate 
from the first pay period commencing on or after 12th April 
1990 and remain in force for a period of six months. 

An employee's award rate of pay is inclusive of the base 
rate of pay and the supplementary payment as prescribed in 
subclause (2) hereof. The total rate of pay is inclusive of the 
base rate, supplementary payment and additional payment, 
where applicable. 

The all-purpose hourly rate for the award shall be 
one-thirty eighth of the total rate prescribed herein. 

(2) Trades Classifications: 
Tbtal 

Supple- Addi- Years of Wage 
Base mentary tional Service Per 

Classification Rate Payment Payment Completed Week 
$ $ $ 5 $ 

Engineering 
Tradesperson 
C 7—Level 4: 

Group A 409.80 58.30 31.10 — 499.20 
37.(X) (1) 505.10 
42.20 (2) 510.30 

Group B 409.80 58.30 21.90 — 490.00 
27.80 (1) 495.90 
32.70 (2) 500.80 
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Tbtal 
Supple- Addi- Years of Wage 

Base mentary tional Service Per 
Classification Rate 

$ 
Payment Payment Completed 

$ $ t 
Week 

$ 
Group C 409.80 58.30 12.50 ____ 480.60 

18.30 (1) 486.40 
23.20 (2) 491.30 

C 8—Level 3: 
Group A 391.90 55.80 17.30   465.00 

22.30 (1) 470.00 
26.50 (2) 474.20 

Group B 391.90 55.80 6.30   454.00 
11.90 (1) 459.60 
16.20 (2) 463.90 

Group C 391.90 55.80 —   447.70 
3.60 (1) 451.30 
8.10 (2) 455.80 

C 9—Level 2 374.10 53.20 3.90   431.20 
9.10 (1) 436.40 

13.20 (2) 440.50 
C10—Level 1 356.30 50.70 18.40   425.40 

23.40 (D 430.40 
27.70 (2) 434.70 

Engineering 
Employee— 
Cll—Level 4 329.20 46.80 20.30   396.30 

25.10 (1) 401.10 
28.90 (2) 404.90 

C12—Level 3 311.40 44.30 5.30   361.00 
9.70 (1) 365.40 

13.10 (2) 368.80 
C13—Level 2 292.20 41.60 20.30   354.10 

24.30 (1) 358.10 
28.00 (2) 361.80 

(3) Levels Classifications 
(a) Trades Classifications— 

Level 2: 
Welder—Special Class 
Level 1 
Automotive Electrical Fitter 
Blacksmith 
Driller using Asquith or Hillis radial drill 
Driller using borer or cutter bar 
Fitter (including Meter Fitter) 
Fitter and/or Tlimer 
Fitter and/or First Class Machinist 
Motor Mechanic 
Moulder 
Plant Mechanic (Industrial) 
Tlimer 
Welder—First Class 

(b) Non-trades Classifications— 
Level 4: 
Group A—Electric Pump Attendant 
Level 3: 
Trades Assistants 
Blacksmith's Striker 
Oxy or Electric Welder's Assistant 

Building Trades Employees 
On After After 

Engage- 1 yr of 2 yrs of 
ment Service Service 

$ $ $ 
Bricklayer 425.40 430.40 434.70 
Carpenter 425.40 430.40 434.70 
Carpenter and/or Joiner 425.40 430.40 434.70 
Painter or Sign writer 425.40 430.40 434.70 
Plasterer not including gunit- 

ing 425.40 430.40 434.70 
Water Supply Employees: 
Water Supply Controller 410.50 414.00 417.40 
Pumping Station Assistant 386.60 389.90 393.60 

(4) Tool Allowance: 
Metal Trades: 

(a) Where the employer does not provide a tradesper- 
son or an apprentice with the tools ordinarily 
required by that tradesperson or apprentice in the 
performance of work as a tradesperson or as an 
apprentice the employer shall pay a tool allowance 
of— 

(i) $9.00 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of 

$9.00, being the percentage which appears 
against the year of apprenticeship, 

for the purpose of such tradesperson or apprentice 
supply and maintaining tools ordinarily required 
in the performance of his/her work as a tradesper- 
son or as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
of this subclause shall be included in, and form 
part of, the ordinary weekly wage prescribed in 
this clause. 

(c) The employer shall provide for the use of 
tradespersons or apprentices all necessary power 
tools, special purpose tools and precision measur- 
ing instraments. 

(d) A tradesperson or apprentice shall replace or pay 
for any tools supplied by the employer, if lost 
through negligence of the employee. 

Building Trades— 
In addition to the rate of pay prescribed in this clause for 

a Carpenter/Joiner, Bricklayer, Plasterer or Painter/ 
Sign writer, such employee shall be paid a tool allowance in 
accordance with the provisions of the Building Trades 
(Government) Award. 

Per Week 
$ 

Carpenter and/or Joiner 12.40 
Plasterer 10.40 
Bricklayer 9.00 
Painter or Sign writer 3.10 

(5) Leading Hands: 
Any tradesperson placed in charge of— 

(a) Metal Trades 
(i) Three and not more than 10 other employees 

shall be paid $16.20 per week extra. 
(ii) More than 10 and not more than 20 other 

employees shall be paid $24.80 per week 
extra. 

(iii) More than 20 other employees shall be paid 
$32.00 per week extra. 

(b) Building Trades 
(i) Three and not more than 10 other employees 

shall be paid $24.90 per week extra. 
(ii) More than 10 and not more than 20 other 

employees shall be paid $33.30 per week 
extra. 

(iii) More than 20 other employees shall be paid 
$41.70 per week extra. 

(6) Construction Work Allowance: 
(a) Subject to the provisions of this clause, an 

employee specified in this clause shall be paid an 
allowance at the rate of $15.20 per week to 
compensate for disabilities when actually engaged 
on construction work on site (as defined). 

(b) "Construction Work", for the purpose of para- 
graph (a) hereof, shall mean and include all work 
performed on site on the construction, alteration, 
repair or maintenance of roads, reservoirs and 
drainage works, pipelines, water and sewerage 
mains and services. It shall not include the 
following classes of work— 

(i) work in, around and/or adjacent to any 
workshop, depot, yard treatment works, port 
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installation, camp headquarters, nursery or 
other similar establishments; 

(ii) gardening operations; or 
(iii) driving vehicles, floats or fork lifts when that 

driving is not directly associated with con- 
struction work (as defined) for less than four 
hours of the day. 

(c) An employee referred to in paragraph (a) of this 
subclause, employed on construction work (as 
defined) for less than one week, shall be paid for 
each day so employed one-fifth of the said 
allowance. 

(d) Provided that an employee under this clause, who 
is engaged in the construction or alteration of any 
building, structure or other civil engineering 
project which is carried out in areas excluded in 
paragraph (b) of this subclause, shall be paid a 
construction allowance at the rate of $7.60 per 
week. 

(7) Liberty to Apply: 
Leave is reserved to the respondents to the award to make 

application to vary this clause consequent upon the outcome 
of the 1989/90 Paid Rates Review conducted by the 
Australian Industrial Relations Commission. 

39.—Removals and Transfers. 
(1) An employee shall be prepared to move to any locality 

where his services may be required by the employer subject 
to a right of appeal under Clause 34 of this awaid. 

(2) When a removal or transfer involves a train journey, 
2nd-class fares shall be allowed to the employee and if 
married, his spouse and children under 16 years of age; also 
freight charges for the conveyance of a reasonable quantity 
of furniture and personal effects. 

(3) The time occupied in travelling by an employee 
transferred from one locality to another to suit the 
requirements of the employer shall be paid for as for 
ordinary working hours only, but not more than 8 hours' pay 
at ordinary rates of wage attached to the station of departure 
shall be allowed for each day's travelling. Provided that, 
when travelling time immediately follows on working time, 
the employee shall be paid for such travelling time at 
ordinary rates up to but not exceeding 8 hours on any single 
journey. 

(4) No employee shall lose any time by a transfer. 

40.—Apprentices. 
Apprentices: The weekly wage rate shall be a percentage 

of the tradesman's rate as under— 
(1) Five Year Term— % 

First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 

Four Year Term— 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

Three and a Half Year Tferm— 
First six months 42 
Next Year 55 
Next following Year 75 
Final Year 88 

Three Year Tferm— 
First Year 55 
Second Year 75 
Third Year 88 

(2) For the purposes of this clause' 'Tradesperson's Rate'' 
means the rate payable to an adult fitter classified at Level 
1 of subclause (38)(2). 

41.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this awaurd at such intervals as are agreed 
between the employer and the Union. 

42.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their Union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 
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(b) All applications for leave shall be accompanied by a 
statement from the relevant Union indicating that the 
employee has been nominated for the course. The applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the Authority which is 
conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one-half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

43.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss of 

pay shall be granted to employees from a non-English 
speaking background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted production 
requirements of that particular occupation or industry, to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate Union(s). 

(2) Leave will be granted to enable employees selected 
to achieve an acceptable level of vocational English 
proficiency. In this respect the tuition content with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) hereof shall be agreed between the employer, 
the Union(s), and the Adult Migrant Education Service or 
other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment participation 
in training will be on the basis of minimum of 100 hours per 
employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication, safety, welfare, and productivity within 
his/her current position as well as those positions to which 
he/she may be considered for promotion or redeployment. 
It will also take account of issues in relation to training, 
retraining and multi-skilling, award restructuring, industrial 
relations and safety provisions, and equal opportunity 
employment legislation. 

44.—Dispute Settling Procedure. 
(1) This procedure is entered into by all parties in the 

interests of promoting a more open environment conducive 
to change, which satisfies the principles of structural 
efficiency and effectiveness. 

Parties to this procedure shall at all levels regard any 
dispute raised as a matter of importance. 

This is not a procedure for the resolution of safety matters. 
The Union and the Water Authority shall take steps to 

jointly notify all employees covered by this procedure of its 
terms and obligations. 

(2) Objective 
The objective of the parties to this procedure is to avoid 

industrial disputes and to resolve issues by: 
(a) providing a mutually satisfactory mechanism for 

dealing with grievances; 
(b) clearly identifying the grievance/dispute; 
(c) engaging expeditiously in— 

(i) consultation and discussions; and/or 
(ii) negotiations 

(d) having regard to the rules of natural justice 
abiding by the following procedure to facilitate an 

early resolution at the local level or wherever is 
most practical for an amicable settlement. 

(3) Definition 
A dispute shall include a disagreement or complaint or 

grievance or issue raised about any industrial relations 
matter by either party. 

In the event of a dispute arising and this disputes 
settlement procedure being invoked by either party, the 
status quo shall be maintained pending resolution of the 
dispute by conciliation or arbitration. "Status quo" shall 
mean that which is the usual custom and practice applied to 
work arrangements. 

That in the event of a dispute over the facts of what 
constitutes the status quo the parties shall— 

(a) At the level of employee—immediate supervisor/ 
management affected by the dispute have discus- 
sions as soon as is practicable with a view to 
reaching agreement on what is to apply pending 
resolution of the dispute, in which case such 
agreement shall be deemed to be the status quo for 
the purposes of this procedure. 

(b) In the event of no agreement being reached in 
subclause (1), the parties shall refer that matter to 
the Western Australian Industrial Relations Com- 
mission for a conference, at which each party may 
put its proposal for the interim arrangement to 
apply on a without prejudice basis. 

That in the event of a party becoming aware of a breach 
or impending breach of any part of this procedure by persons 
it represents, it shall take all such steps as soon as possible 
to correct or prevent such breach. 

(4) Stages of Procedure 
Any dispute is to be dealt with in accordance with the 

following procedure. At each stage discussion shall be 
confined to the issue as first stated. 

(a) Preliminary Stage 
(i) Any employee or group of employees with 

a grievance or complaint will discuss it at a. 
local level with their immediate supervisor in 
the first instance; provided that this does not 
prevent a shop steward or union representa- 
tive from directly approaching the immediate 
supervisor on behalf of such employee(s) or 
being present at such meeting and does not 
prevent any officer of the Water Authority 
from being present on behalf of management, 

(ii) The supervisor will make any necessary 
enquiries and will attempt to resolve the 
matter or provide an authoritative answer if 
not on the day the issue is raised then as soon 
as it is practical to do so. 

(hi) If any such issue requires time to provide an 
answer, the supervisor will keep the em- 
ployee(s) informed of the progress, until an 
answer has been given. 

(iv) If the employee or group of employees 
continues to be aggrieved or the issue is still 
in dispute, Stage 1 of the procedure shall be 
invoked. 

(v) However, where the issue(s) has widespread 
implications for Water Authority employees 
represented by the union concerned. Stage 2 
of the procedure shall be the first step in the 
dispute settlement process. 

(b) Stage 1 
(i) If an issue is unresolved after application of 

Preliminary Stage and/or the employee(s) 
continues to be aggrieved then the dispute 
should be submitted in writing using the form 
specified in Attachment 1 to the supervisor's 
Manager within five working days (exclud- 
ing Saturdays, Sundays and public holidays). 

Employees are recommended to seek the 
advice of their shop steward at this stage if 
they have not already done so. 
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(ii) As soon as possible but usually within two 
working days (excluding Saturdays, Sundays 
and public holidays) of receipt of the docu- 
ment, the Manager or nominated representa- 
tive shall convene a meeting with a view to 
making a decision as to the action to be taken. 

(iii) The employees' shop steward or Union 
official, together with another member of 
management may be present. Each party is 
to be given prior notice of who will be 
present at the meeting. 

(iv) The Manager or nominated representative 
shall confirm the decision in writing to the 
parties concerned. 

(v) If the employee continues to be aggrieved or 
unreasonable delay on the part of manage- 
ment has resulted in Stage 1 not being 
implemented or the issue is unresolved after 
the application of Stage 1 of this procedure 
then the matter as first stated shall be referred 
in writing to the Manager Industrial Rela- 
tions. 

(c) Stage 2 
(i) On being notified of an unresolved issue/ 

grievance the Manager Industrial Relations 
will arrange a meeting between the State 
Secretary of the Union or nominee, the 
Union's local representatives (if any), the 
Regional/Branch Manager involved or nomi- 
nee and the local Water Authority manage- 
ment representative(s). 

(ii) A meeting shall be convened as soon as 
possible but normally within three woricing 
days of a request by any party (excluding 
Saturdays, Sundays and Public Holidays). 
Depending upon the nature of the issue an 
extension to the three day provision may be 
agreed between the parties. 

(iii) Each party shall be given reasonable notice 
of the issues to be discussed or negotiated at 
the meeting convened. 

(iv) If Stage 2 of the procedure is completed 
without full resolution of the issue(s) the 
parties may refer unresolved issue(s) to an 
agreed independent mediator in which case 
such action shall be deemed to be Stage 3. 

(d) Stage 3 
The mediator appointed shall be agreed by both 

parties and his/her terms of reference shall be to 
resolve the issue by arbitration. If a mediator is 
appointed this shall be the final stage of appeal. 

(5) Each party is free to refer any industrial matter to the 
Australian and Western Australian Industrial Relations 
Commission as appropriate. In keeping with the spirit of this 
procedure this would be after Stage 2 has been exhausted, 
the matter remains unresolved and Stage 3 is an option that 
is not being followed. 

(6) The parties recognise that problems related to safety 
and other hazardous situations may arise from time to time 
in the work place or in the course of operations and these 
should be dealt with in accordance with the Occupational 
Health, Safety and Welfare Act and the relevant regulations. 

(7) The parties recognise that matters and problems 
related to rehabilitation will be dealt with by the joint 
rehabilitation Co-ordinating Committee. 

Attachment 1 
WATER AUTHORITY OF WESTERN AUSTRALIA 
DISPUTES SETTLING PROCEDURE SUBMIS- 
SION 
1. Employee's Name(s) 
2. Position Title 
3. Place of Work 
4. Region/Branch 
5. Classification 
6. Immediate Supervisor/Manager 

7. Union Representative 
8. Date Registered with Manager 
9. Nature of Dispute, location and date of dispute if 

applicable (clearly specify in writing the issue(s) and 
what remedy is being sought, continue on separate 
sheet, if necessary) 
 Employee's Signature 

45.—Structural Efficiency. 
(1) The parties to this Award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of die Water Authority and to enhance the career 
opportunities and job security of employees in the industry. 

(2) The Water Authority, employees and the relevant 
union or unions shall establish a consultative mechanism 
and procedures appropriate to the size, structure and needs 
of the work place and the Water Authority generally. 
Measures raised by the parties for consideration consistent 
with the objectives in subclause (1) of this clause shall be 
processed through that consultative mechanism and proce- 
dures. 

(3) Measures raised for consideration consistent with 
subclause (1) hereof shall be related to implementation of 
the new classification structure, the facilitative provisions 
contained in this award and, subject to Clause 46.— 
Training, matters concerning training. 

(4) Without limiting the rights of either the employer or 
a union to arbitration, any other measure designed to 
increase flexibility at a work place or the Water Authority 
and sought by any party shall be notified to the Commission 
and by agreement of the parties involved shall be subject to 
the following requirements. 

(a) The changes sought shall not affect provisions 
reflecting national standards. 

(b) The majority of employees affected by the change 
at the work place or enterprise must genuinely 
agree to such changes. 

(c) Employees shall not lose income as a result of any 
changes. 

(d) The relevant union or unions must be a party to 
the agreement. 

(e) The relevant union or unions shall not unreasona- 
bly oppose any agreement. 

(f) Any agreement shall be subject to approval by the 
Western Australian Industrial Relations Commis- 
sion and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency. 

(5) An agreed new wages and classification structure 
forms a Schedule to this Award. 

(a) It is agreed between the parties that a transition/ 
implementation period shall operate from the first 
pay period to commence on or after 12th April, 
1990 until the first pay period beginning on or 
after 12th October, 1990. 

(b) Die objective of this transition/implementation 
period is— 

(i) to enable all parties to the award to famil- 
iarise themselves with the new wage classifi- 
cation and definition structure; and 

(ii) for each enterprise to apply (subject to the 
transitional arrangements below) the new 
wage, classification and definition structure 
set out in the attached Schedule in place of 
existing arrangements as defined in Clause 
38.—Wages of this Award. 

(c) In order to assist in making an orderly transition, 
the following arrangements shall apply: 

(i) From the first pay period commencing on or 
after 12th April, 1990 an employee's new 
wage group shall be determined in accor- 
dance with Clause 38.—Wages of this 
Award. 
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(ii) Transfer to the new classification structure 
and definitions shall be at a time determined 
by agreement between the parties, provided 
that the principles set out in the National 
Implementation Manual (when available) are 
adhered to. In the interim the existing 
definitions in Clause 5 of this Award will 
apply. 

(iii) The Water Authority shall undertake appro- 
priate consultation in accordance with sub- 
clause (2) of this clause. 

(iv) Upon transition to the new classification 
structure, subject to subparagraph (iii) 
hereof, employees will perform work in 
accordance with the new classification and 
definitions set out in the attached Schedule 
in lieu of those currently set out in Clause 5 
of this Award. 

(d) Reclassification will be according to the following 
principles: 

(i) Employees will transfer to the new classifica- 
tion structure without loss of pay in accor- 
dance with a schedule agreed between the 
parties which will "line-up" the old classifi- 
cations with the new levels. 

(ii) In the event that there is a claim for 
reclassification to a higher level under the 
new structure on the ground that the em- 
ployee possesses equivalent skill and knowl- 
edge gained through on-the-job experience or 
on any other ground the following principles 
apply. 
(aa) The parties agree that an agreed disputes 

avoidance procedure shall be followed, 
(bb) Agreed competency standards shall be 

established by the parties in conjunction 
with the relevant National and State 
Training Authorities for all levels in the 
new classification structure before any 
claims for reclassification are processed, 

(cc) An agreed accreditation authority shall 
test the validity of an employee's claim 
for reclassification. 

(dd) Reclassification to any higher level 
shall be contingent upon such additional 
work being available and required to be 
performed by the employer. 

(e) The parties are committed to modernising the 
terms of the award and to addressing the issues 
associated with training. It is agreed that the 
National Implementation Manual shall be used in 
conjunction with the Water Authority specific 
application to be finalised during the transition/ 
implementation period. 

46.—Training. 
(1) The parties to this award recognise that in order to 

increase the efficiency and productivity of the Water 
Authority and the metal and water supply industries 
generally, and to ensure mobility within the industries, a 
greater commitment to training and skill development is 
needed. Accordingly, the parties commit themselves to— 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation in accordance with 
subclause (2) in Clause 45.—Structural Efficiency hereof, 
or through the establishment of a training committee, the 
employer shall develop a training programme consistent 
with— 

(a) the current and future skill needs of the Water 
Authority; 

(b) the size, structure and nature of the operations of 
the Water Authority; 

(c) the need to develop vocational skills relevant to 
the Western Australian Water Authority and the 
metal and water supply industries through courses 
conducted by accredited educational institutions 
and providers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be constituted by 
equal members of employer and employee representatives 
and have a charter which clearly states its role and 
responsibilities. For example— 

(a) formulation of a training programme and availa- 
bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on training program- 
mes and availability of training courses and career 
opportunities to employees; 

(c) recommendation of individual employees for 
training and reclassification; 

(d) monitoring and advising management and em- 
ployees on the on-going effectiveness of the 
training. 

(4) (a) Where, as a result of consultation in accordance 
with Clause 45.—Structural Efficiency of this Award, or 
through a training committee and with the employee 
concerned, it is agreed that additional training in accordance 
with the programme developed pursuant to subclause (2) 
hereof should be undertaken by an employee, such training 
may be either on or off the job. Provided that if the training 
is undertaken during ordinary working hours, the employee 
concerned shall not suffer any loss of pay. The employer 
shall not unreasonably withhold such paid training leave. 

(b) Any costs associated with enrolment and the purchase 
of prescribed textbooks, excluding those which are available 
in the employer's technical library, incurred in connection 
with the undertaking of training shall be reimbursed by the • 
employer upon production of evidence of such expenditure. 
Provided that reimbursement shall be on an annual basis, 
subject to presentation of reports of satisfactory progress. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause, which exceed those 
normally incurred in travelling to and from work, shall be 
reimbursed by the employer. 

(5) All issues of paid training leave, including quantum 
and training consultative committees, shall be reviewed 
between the parties (M.T.F.U. (W.A.) and the Water 
Authority) after 12 months operation. The Unions reserve 
the right to press for the mandatory prescription of a 
minimum number of training hours per annum, without loss 
of pay, for an employee undertaking training to meet the 
needs of an individual enterprise and the metal and water 
supply industries. 

Schedule "A". 
Classification Structure. 

Wage Classification Minimum Training 
Group Title Requirement 
C7 Engineering Tradesperson Post Trade 

—Special Class Certificate 
or Formal Equivalent 

C8 Engineering Tradesperson Completion of 
—Level III 66% of qualification for C7 

C9 Engineering Tradesperson Completion of 
—Level II 33% of qualification for C7 

CIO Engineering Tradesperson Trade Certificate 
—Level I or Formal Equivalent 

Cll Engineering Employee Engineering 
—Level IV Certificate II 

C12 Engineering Employee Engineering 
Level ID Certificate I 

C13 Engineering Employee In-House Training 
Level II 
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Wage Group €13: 
Engineering Employee—Level II (Relativity 82%) 

This is an employee who has completed up to three 
months structured training in order to perform work within 
the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at Level €14 and to the 
level of training— 

works under direct supervision, either individually or 
in a team environment; 
understands and undertakes basic quality control/ 
assurance procedures including the ability to recognise 
basic quality deviations and faults. 

Indicative of the tasks which an employee at this level 
may perform are the following: 

repetitive work on automatic, semi-automatic or single 
purposes machines or equipment; 
assembles components using basic written, spoken 
and/or diagrammatic instructions in an assembly 
environment; 
basic soldering or butt and spot welding skills or cuts 
scrap with oxy-acetylene blow pipe; 
uses selected hand tools; 
cleans boilers; 
maintains simple records. 

Wage Group €12: 
Engineering Employee—Level HI (Relativity 87.4%) 

Such an employee has completed an Engineering Certifi- 
cate I or equivalent training to enable work to be performed 
within the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at €13 and in addition— 

is responsible for the quality of his/her own work, 
subject to routine supervision; 
works under routine supervision, either individually or 
in a team; 
exercise discretion within the levels of skills and 
training. 

Indicative of the tasks which an employee at this level 
may perform are the following: 

operates flexibility between assembly stations; 
operates machinery and equipment which requires 
exercising skills and knowledge beyond that of an 
employee at Level €13; 
non-trade engineering skills; 
basic tracing and sketching skills; 
receiving, despatching, distributing, sorting, checking, 
packing (other than repetitive packing in a standard 
container or containers in which such goods are 
ordinarily sold), the documenting and recording of 
goods, materials and components; 
basic inventory control in the context of a production 
process; 
basic keyboard skills; 
advanced soldering techniques; 
attends to boilers; 
operation of mobile equipment including forklifts, 
hand trolleys, pallet trucks, overhead cranes and winch 
operations; 
ability to measure accurately; 
assists one or more tradespersons; 
welding which requires the exercise of knowledge and 
skills above level €13. 

Wage Group €11: 
Engineering Employee—Level IV (Relativity 92.4%) 

Such an employee has completed an Engineering Certifi- 
cate II or equivalent training to enable work to be performed 
within the scope of this Level. 
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An employee at this level performs work above and 
beyond the skills of an employee at €12 and, to the level 
of training— 

works from complex instructions and procedures; 
assists in the provision of on-the-job training to a 
limited degree; 
co-ordinates work in a team environment or works 
individually under general supervision; 
is responsible for assuring the quality of his/her own 
work. 

Indicative of the tasks an employee at this level may 
perform are the following— 

use of precision measuring instruments; 
machine setting, loading and operation; 
rigging (certificated); 
responsible for the operation and co-ordination of a 
store; 
inventory and store control, including computer use; 
intermediate keyboard skills; 
basic engineering and fault-finding skills; 
basic quality checks on the work of others; 
licensed and certificated forklift, engine and crane 
driving operations to a level higher than €12; 
knowledge of the employer's operations as it relates to 
production processes. 

Wage Group €10: 
Engineering Tradesperson—Level I (Relativity 100%) 

This employee holds a Trade Certificate for a Tradeper- 
son's Rights Certificate as an— 

Engineering Tradesperson (Electrical/Electronics)— 
Level I 
Engineering Tradesperson (Mechanical)—Level I 
Engineering Tradesperson (Fabrication)—Level I 

and is able to exercise the skills and knowledge of such 
trade. 

An Engineering Tradesperson—Level I works above and 
beyond an employee at CII and to the level of his/her 
training— 

understands and applies quality control techniques; 
exercises good interpersonal and communications 
skills; 
exercises keyboard skills at a level higher than €11; 
exercises discretion within the scope of this grade; 
performs work under limited supervision, either indi- 
vidually or in a team environment; 
operates all lifting equipment incidental to the work; 
performs non-trade tasks incidental to the work; 
performs work which, while primarily involving the 
skills of the employee's trade, is incidental or periph- 
eral to the primary task and facilitates the completion 
of the whole task. Such incidental or peripheral work 
would not require additional formal technical training. 

Wage Group €9: 
Engineering Tradesperson—Level II (Relativity to €10— 
105%) 

An Engineering Tradesperson—Level H is an— 
Engineering Tradesperson (Electrical/Electronics)— 
Level II; 
Engineering Tradesperson (Mechanical)—Level II; 
Engineering Tradesperson (Fabrication)—Level H; 

who has completed the following training requirements— 
33% of the modules towards an appropriate Post Trade 
Certificate; or 
x percentage of modules towards an Advanced Certifi- 
cate; or 
y percentage of modules towards an Associate Di- 
ploma, 

as prescribed in the Manual. 
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An Engineering Tradesperson—Level II works above and 
beyond a Tradesperson at CIO and to the level of his/her 
training— 

exercising the skills attained through satisfactory 
completion of the training for this classification, 
subject to prescribed standards; 
exercise discretion within the scope of this grade; 
works under general supervision, either individually or 
in a team environment; 
understands and implements quality control tech- 
niques; 
provides trade guidance and assistance as part of a work 
team; 
exercises trade skills relevant to specific requirements 
of the enterprise at a level higher than Engineering 
Tradesperson—Level I. 

Tasks which an employee at this level may perform are 
subject to the employee having the appropriate Trade and 
Post Trade Training to enable such particular duties to be 
performed. 

Wage Group C8: 
Special Class Engineering Tradesperson—Level I (Relativ- 
ity to CIO—110%) 

This employee is a— 
Special Class Engineering Tradesperson (Electrical/ 
Electronic)—Level I; or 
Special Class Engineering Tradesperson (Mechan- 
ical)—Level I, 

who has completed the following training requirements— 
66% of the modules towards an appropriate Post Trade 
Certificate; or 
x percentage of modules towards an Advanced Certifi- 
cate; or 
y percentage of modules towards and Associate 
Diploma, 

as prescribed in the Manual. 
A Special Class Engineering Tradesperson—Level I 

works above and beyond a Tradesperson at C9 and to the 
level of his/her training— 

exercises the skills attained through satisfactory com- 
pletion of the training for this classification, subject to 
the standards prescribed by the Manual; 
provides trade guidance and assistance as part of a work 
team; 
assists in the provision of training in conjunction with 
supervisors and trainers; 
understands and implements quality control tech- 
niques; 
works under general supervision, either individually or 
in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to having the appropriate 
Trade and Post Trade Training to enable them to be 
performed— 

exercise high precision trade skills using various 
materials and/or specialised techniques; 
performs operations on a CAD/CAM terminal in the 
performance of routine modifications to NC/CNC 
programmes; 
high voltage switching; 
works on complex machinery and equipment which 
utilises hydraulic and/or pneumatic principles and who, 
in the course of such work, is required to read and 
understand hydraulic and/or pneumatic circuitry which 
controls fluid power systems; or 
works on complex or intricate electrical interconnected 
circuits. 

Wage Group C7: 
Special Class Engineering Tradesperson—Level II (Relativ- 
ity to CIO—115%) 

This employee is a— 
Special Class Engineering Tradesperson (Electrical/ 
Electronic)—Level II; or 
Special Class Engineering Tradesperson (Mechan- 
ical)—Level II; or 
Special Class Engineering Tradesperson (Fabrica- 
tion)—Level II, 

who has completed the following training requirements— 
an appropriate Post Trade Certificate; or 
x percentage of modules towards an Advanced Certifi- 
cate; or 
y percentage of modules towards an Associate Di- 
ploma, 

as prescribed in the Manual. 
An Engineering Tradesperson Special Class—Level II 

works above and beyond a Tradesperson at C8 and to the 
level of his/her training— 

exercises the skills attained through satisfactory com- 
pletion of the training for this classification, subject to 
the standards prescribed by the Manual; 
is able to provide trade guidance and assistance as part 
of a work team; 
provides training in conjunction with supervisors and 
trainers; 
understands and implements quality control tech- 
niques; 
works under limited supervision, either individually or 
in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to having the appropriate 
Trade and Post Trade Training to enable them to be 
performed— 

works on machines or equipment which utOise com- 
plex electrical/electronic, mechanical, hydraulic and/or 
pneumatic circuitry and controls, or a combination 
thereof; 
works on instruments which make up a complex 
control system which utilises some combination of 
electrical, electronic, mechanical or fluid power princi- 
ples; 
applies advanced computer numerical control tech- 
niques in machining or cutting or welding or fabrica- 
tion. 

Appendix I—Schedule of Respondents. 
The Minister for Works and Water Resources 
Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 

Dated at Perth this 25 th day of September, 1981. 

GOVERNMENT WATER SUPPLY SEWERAGE AND 
DRAINAGE EMPLOYEES AWARD 1981 

No. 2 of 1980. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 7th day of September, 1993. 
T. POPE. 
A/Registrar. 
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Government Water Supply Sewerage and Drainage 
Employees Award 1981. 

Award No. 2 of 1980. 

This award shall be known as the Government Water 
Supply Sewerage and Drainage Employees Award 1981. 

1A.—State Wage Principles. 

It is a condition of this award/industrial agreement that 
any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by die Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Area and Scope 
4. Tferm 
5. Definitions 
6. Contract of Service 
7. Maternity Leave 
8. Payment of Wages 
9. Higher Duties 

10. Special Rates and Provisions 
11. Protective Equipment 
12. First Aid Attendant 
13. Amenities 
14. Travelling Time and Allowances 
15. Car Allowance 
16. Hours 
17. Tea Breaks, Meal Hours, Refreshments 
18. Shift Work 
19. Overtime 
20. Annual Leave 
21. Public Holidays 
22. Special Leave 
23. Sick Leave 
24. Long Service Leave 
25. Under-Rate Employees 
26. Living Quarters 
27. Recognition of Union 
28. Union Stewards 
29. Leave to Attend Union Business 
30. Right of Entry 
31. Posting of Award 
32. Posting of Notices 
33. Inspection of Wages Sheets 
34. Appeals 
35. Survey Hands Examination 
36. Owner Drivers 
37. No New Designations 
38. Apprentices 
39. Wages 
40. Liberty to Apply 
41. Deduction of Union Subscriptions 
42. Trade Union Training Leave 
43. English Language Thition Leave 
44. Dispute Settling Procedure 
45. Structural Efficiency 
46. Training 

Schedule "A"—New Classification Structure 
Schedule A—Memorandum of Agreement 
Schedule B—Broadbanded Skills Schedule 
Schedule of Applicants 

3.—Area and Scope. 

This award shall apply to all employees employed by the 
Metropolitan Water Supply, Sewerage and Drainage Board 
under the provisions of the Metropolitan Water Supply, 
Sewerage and Drainage Act, 1909 as amended, in the 
callings mentioned in this award. 

The term of this award shall be for a period of 12 months 
from the date of this award. 

5.—Definitions. 
(1) "Axeman (Grade 1)" means an employee sapping, 

falling, lopping or grubbing where the major portion of the 
bush to be cut is less than 25 centimetres in diameter. 

(2) "Batterman or Trimmer" means an employee finally 
trimming off the slopes of cuttings, channels, banks or 
excavations. 

(3) "Bottom Man" means an employee in the bottom of 
a trench or excavation, other than a shaft, excavating, toeing 
lathes, knocking down sets, but does not include employees 
working in untimbered excavations for low level pumping 
stations. 

(4) "Braceman" means an employee engaged upon the 
brace of a shaft looking after the safety of employees 
underground and the securing of material going below and 
the hauling, landing and tipping of mullock and other 
material. 

(5) "Capacity" means the manufacturer's gross vehicle 
weight less the tare weight of the vehicle expressed in 
tonnes. 

(6) "Caulker" means an employee who caulks or 
recaulks joints on all pipelines. 

(7) "Chainman picking up and recording sewerage 
junctions" means an employee who records in the Author- 
ity's "As Constructed Register" a diagram of the work 
entailed, location of work constructed, together with the 
position and distances between manhole centres and 
sewerage junctions, type and quantity of materials used and 
such other information as directed by the Engineer or 
Surveyor. 

(8) "Communication Tradesman" means a Radio and TV 
Tradesman Special Class working at a level beyond that of 
a Radio and TV Tradesman Special Class and who is mainly 
engaged in applying his knowledge and skills to the tasks 
of installing, repairing, maintaining, servicing, modifying, 
commissioning, testing, fault finding and diagnosing of 
complex communications equipment and systems, utilising 
complex digital integrated circuits. The application of this 
skill and knowledge would require an overall understanding 
of the operating principles of the systems and the equipment 
on which the tradesman is required to carry out his tasks. 

To be classified as a Communications Tradesman, a 
tradesman must have at least three years' on the job 
experience as a tradesman on communications equipment 
and systems—12 months of which must be at a level of 
Radio and TV Tradesman Special Class—and in addition 
must have satisfactorily completed a post trades course in 
electronics equivalent to at least two years' part-time study. 

In addition, to be classified as a Communication 
tradesman a tradesman must be capable of: 

(a) maintaining and repairing multi-function printed 
circuitry of the type described in this definition 
using circuit diagrams and test equipment; 

(b) working under minimum supervision and techni- 
cal guidance; 

(c) providing technical guidance within the scope of 
the work described in the definition; 

(d) preparing reports of a technical nature on specific 
tasks or assignments as directed in this definition. 

(9) "Concretor" means an employee operating mechani- 
cal appliances for handling, weighing and mixing dry and 
wet concrete components, engaged in filling in gauge, 
mixing on the board, or machine mixing, wheeling from the 
board, or packing concrete (or trucking concrete in a tunnel) 
or distributing and packing concrete inside of a box or 
forming. 

(10) "Control Centre Monitor" means an employee who 
collects water samples for laboratory analysis, conducts 
simple tests, collects field data and checks chemical dosing 
plant. 
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(11) "Cut and Cover Man" means an employee— 
(a) engaged in sinking cuts; 
(b) holing through in cuts with or without the use of 

steel shields; or 
(c) removing horizontal box or vertical timbering 

whilst packing or refilling cuts; 
as a means of excavation by a method in which a series 

of vertical holes are sunk up to a depth of 6.0 metres with 
horizontal holes excavated between where the distance 
between the vertical holes is not greater than 2.5 metres 
measured from the nearest side of the open cut to that of the 
adjacent one. 

(12) "Engineer" means the engineer in charge of the job 
in question. 

(13) "Executive Head" means the officer occupying for 
the time being the position of Executive Engineer of the 
Water Authority of Western Australia. 

(14) "Fencer" means an employee erecting fencing with 
material other than sawn timber such as post and rail or wire 
fencing. 

(15) "Ganger" means an employee placed in charge of 
four or more other employees. 

(16) "Ground Water Monitor" means an employee who 
reads meters and measures flow, depth and pressure and 
takes samples for redeveloping of bores under supervision. 

(17) "Water Treatment Plant Operator" means an 
employee who: 

(a) Operates and monitors water treatment processes 
including aerators, chemical dosing, clarifiers, 
filters, and other equipment. 

(b) Monitors the performance of water treatment 
processes by observing instruments and perform- 
ing simple tests. 

(c) Keeps process records and reports all faults and 
process abnormalities. 

(18) "Assistant on Water Treatment Plant" means an 
employee who assists the operator in carrying out those 
areas of work deemed necessary. 

(19) "Machine Borer" means an employee who uses 
machines driven by hydraulic, electric, compressed air or 
other power to wet bore holes for explosive charges in shaft 
or trench sinking or tunnelling with hand or machine rigged 
drills and who, when required, decides the best location and 
depth of hole to be bored with a view to the economy and 
safety of the operation. 

(20) "Pipe Jointer" means an employee who sets 
concrete or stoneware pipes. 

(21) "Pipe Setter" means an employee who sets concrete 
or stoneware pipes in sewerage or drainage work to line and 
grade. 

(22) "Pipe Setter's Assistant" means an employee 
actually engaged in assisting the pipe setter in laying 
concrete pipes 25 centimetres in diameter or over. 

(23) "Pipe Setter's Attendant" means an employee 
engaged in mixing mortar and supplying mortar pipes or 
other materials to the pipe setter and jointer. 

(24) "Platelayer (Light tram tracks)" means an employee 
who performs the various operations of platelaying (irre- 
spective of the weight of the rail), but does not include an 
employee who merely shifts sets of rails from one place to 
another. 

(25) "Pump Attendant Sewerage Pumping Stations" 
means an employee who patrols from station to station in 
an allotted district, reads electric meters and enters the 
number of units used and litres pumped, on to running sheets 
daily, keeps all those stations in a clean condition, attends 
to glands on pumps and grease caps on bearings, flushes 
pumps and derags when necessary and reports to the 
Foreman in Charge, Sewerage Pumping, any breakdown in 
plants. 

(26) "Pump Crete Operator" means an employee who is 
responsible for the operation of the concrete pump and 
remixer and starting and stopping of pump and remixer 
motors. 

(27) "Reinforcement Worker" means an employee 
engaged in cutting, bending or setting reinforcements in 
concrete. 

(28) "Service Layer" means an employee employed 
laying, repairing and renewing services, changing and fixing 
meters, reading meters, replacing valves, stop cocks and 
ferule cocks, and fire hydrants and repairing broken mains. 
The service layer shall have a sound knowledge of the 
reticulation mains and control valves. 

(29) "Service Layer's Assistant" means an employee 
who works under the supervision of the service layer. 

(30) "Sewerage Maintenance Man" means an employee 
employed in cleaning out and washing down manholes, 
sighting along clearing blockages, flushing, scraping (by 
rodding or use of tackle) sewers or drains, removing sand 
and debris from sewers through manholes, cleaning out 
storm water drains, repairing and replacing broken pipes and 
fittings, altering manholes, pipes and other appurtenances 
and doing the necessary excavations incidental thereto, 
doing repair work generally of fittings, plant sewers and 
drains and at treatment works and pumping stations, doing 
concrete and cement work in connection with any of the 
foregoing types of work, and all other work incidental to the 
maintenance of sewers, drains and appurtenances. 

(31) "Shaft" means an excavation over 1.8 metres with 
a cross sectional area of less than 13.4 square metres. 

(32) "Timberman" means an employee who hangs, 
centres and fixes sets and poles off lathes, lays keels, fixed 
frames or decking, or who is employed handling timber in 
shafts when buildings are being underpinned or timbering 
in trenches immediately behind power excavation. 

(33) "Tipman" means an employee directing the tipping 
of spoil from any vehicle or container and the levelling of 
it to definite lines or pegs. 

(34) "Tradesman Assisting Foreman" means an em- 
ployee who is a skilled tradesman and whose duty is to assist 
the foreman in administrative work as directed. 

(35) "Trades Assistant" shall mean an employee directly 
assisting a tradesman. 

(36) "Wastewater Treatment Plant Operator" means an 
employee who, under the direction of a supervisor or the 
Engineer, operates and maintains any wastewater treatment 
plant process not including maintenance or repair work 
normally carried out by tradesmen or engine drivers in the 
engine room, and includes; 

(a) Wastewater Treatment Plant Operator, Level 1, 
Minimum, meaning any new operator other than 
specified hereinafter in this clause. 

(b) Wastewater Treatment Plant Operator, Level 1, 
Intermediate, meaning an employee operating 
wastewater treatment plants and having passed 
Course 1. 

(c) Wastewater Treatment Plant Operator, Level 1, 
Maximum, meaning an employee, having passed 
Course 1 and having satisfied the employer as to 
competency to operate heated digestion and/or 
sludge incineration processes and being available 
to operate these processes. 

(d) Wastewater Treatment Plant Operator, Level 2, 
Minimum, meaning an employee operating heated 
digestion or sludge incineration processes and/or 
having process responsibility for associated pri- 
mary and biological treatment and having passed 
Course 1. 

(e) Wastewater Treatment Plant Operator, Level 2, 
Maximum, meaning an employee operating 
heated digestion or sludge incineration processes 
and/or having process responsibility for associated 
primary and biological treatment and having 
passed Courses 1 and 2. 

(f) Wastewater Treatment Plant Senior Operator, 
Level 1, meaning an employee in charge of a 
wastewater treatment plant incorporating heated 
sludge digestion and/or sludge incineration proc- 
esses and with associated primary and/or biologi- 
cal treatment and having passed Courses 1 and 2. 



(d) operates a profile cutting or a straight line cutting 
machine. 
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(g) Wastewater Treatment Plant Senior Operator, 
Level 2, meaning an employee having passed 
Courses 1 and 2 and in charge of a wastewater 
treatment plant or plants incorporating heated 
sludge digestion or sludge incineration and having 
primary plant flows in excess of 20 ML/day and/or 
secondary biological plant flows in excess of 7 
ML/day. The operator may also be required to 
train operators. 

The Courses 1 and 2 referred to in paragraphs (f) and (g) 
of this subclause are those conducted by the employer for 
the purpose of training Wastewater Treatment Plant Opera- 
tors. 

(37) "Union" means the Federated Miscellaneous Work- 
ers' Union of Australia, Hospital, Service & Miscellaneous, 
W.A. Branch, Amalgamated Metal Workers and Ship- 
wrights Union, Australasian Society of Engineers, Moulders 
and Foundry Workers Union, Electrical Trades Union of 
Workers of Australia (West Australian Branch) Perth and 
the Operative Painters and Decorators Union of Australia, 
West Australian Branch, Union of Workers. 

(38) (a) For the purposes of the classification "Boiler- 
maker, the greater part of whose time is occupied in marking 
off and/or template making" found at Clause 39, subclause 
(10), paragraph (1), item (zf), "marking off" shall include 
but not be limited to— 

(i) Lay-outs for true length development and for 
building assembly jigs upon. 

(ii) Marking sections for the purpose of— 
(aa) Drilling holes. 
(bb) Joggling and notching. 
(cc) Attaching cleats, gussets, fittings and compo- 

nent assembly. 
(iii) Marking templates and patterns. 
(iv) Marking plate material for the purpose of cutting, 

drilling, forming and assembly. 
(v) Length marking for manual oxygen fuel gas flame 

cutting and manual plasma arc cutting of various 
sections in steels, stainless steels and non-ferrous 
metals. 

(b) For the same purposes "marking off" does not 
include— 

(i) Marking off carried out by non-trade certified 
staff. 

(ii) Length marking of section to be cut mechanically 
with equipment such as band saw, circular saw, 
etc. 

(iii) Marking materials, job parts or completed jobs 
with identification numbers or codes, etc. 

(iv) Using the automatic tracing system on profile 
cutting machines. 

(v) Setting adjustable stops on mechanical cutting 
machines such as the iron worker, band saw, 
circular saw, etc. 

(vi) Using templates or patterns to mark material for 
cutting, etc. 

(39) "Welder, First Class" means an employee using 
electric arc, or acetylene, petrol or coal gas blow pipe on any 
work other than— 

(a) filling castings; or 
(b) cutting scrap metal; or 
(c) welding with the aid of jigs; or 
(d) operations specifically mentioned as being the 

work of a second class welder in the definition of 
that term. 

(40) "Welder, Second Class" means an employee who— 
(a) uses any of the foregoing types of welding 

apparatus in filling castings; or 
(b) welds with the aid of jigs; or 
(c) operates automatic welding machines for the 

setting up of which the employee is not responsi- 
ble; or 

(41) "Electrician—Special Class" means, subject to 
paragraph (c) hereunder, an electrical fitter or electrical 
installer who— 

(a) (i) has satisfactorily completed a prescribed post 
trade course in industrial electronics; 

(ii) has, whether through practical experience or 
otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (i) hereof; and 

(b) (i) is engaged on work on or in connection with 
complicated or intricate circuitry which work 
requires for its performance the standard of 
knowledge referred to in paragraph (a) 
hereof; and 

(ii) is able, where necessary and practicable to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising inter-connected circuits, 

but does not include such an employee unless 
the work on which the employee is engaged 
requires for its performance knowledge in excess 
of that gained by the satisfactory completion of the 
appropriate Technical College trade courses. 

(c) For the purposes of this award an employee shall 
be deemed to be an Electrician—Special Class 
only for the time during which the foregoing 
conditions are met unless— 

(i) that time exceeds 16 hours per week; or 
(ii) in the opinion of the employer or, in the event 

of disagreement, in the opinion of the 
Western Australian Industrial Relations 
Commission that time is likely during the 
course of employment to exceed two days per 
week on average, 

in which case such employee shall be classified 
an Electrician— Special Class for as long as the 
employment continues on either of those bases. 

(d) In the event of disagreement about the implemen- 
tation of this Electrician—Special Class provi- 
sion, the matter may be referred to the Western 
Australian Industrial Relations Commission for 
determination. 

(e) For the purposes of this definition the following 
courses are deemed to be prescribed post trade 
courses in Industrial Electronics: 

(i) Post trade Industrial Electronics Course of 
the New South Wales Department of Techni- 
cal Education. 

(ii) The Industrial Electronics Course (Grades 1 
and 2) as approved by the Education Depart- 
ment of Victoria. 

(iii) The Industrial Electronics Course of the 
South Australian School of Electrical Tech- 
nology. 

(iv) Industrial Electronics (Course "C") of the 
Department of Education, Queensland. 

(v) The Industrial Electronics Course of the 
Technical Education Department of Tasma- 
nia. 

(vi) The Certificate in Industrial Electronics of 
the Technical Education Division, Education 
Department of Western Australia. 

(42) "Scientific Instrument Maker—Special Class" 
means, subject to paragraph (c) hereunder, a scientific 
instrument maker who:— 

(a) (i) has satisfactorily completed a prescribed post 
trade course in industrial electronics; 

(ii) has, whether through practical experience or 
otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (i) hereof; and 



(b) (i) is engaged on work on or in connection with 
complicated or intricate circuitry which work 
requires for its performance the standard of 
knowledge referred to in paragraph (a) 
hereof; and 

(ii) is able, where necessary and practicable to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising inter-connected circuits, 

but does not include such an employee unless 
the work on which he is engaged requires for its 
performance knowledge in excess of that gained 
by the satisfactory completion of the appropriate 
Technical College trade courses. 

(c) For the purposes of this award an employee shall 
be deemed to be a Scientific Instrument Maker— 
Special Class only for the time during which he 
meets the foregoing conditions unless— 

(i) that time exceeds 16 hours per week; or 
(ii) in the opinion of his employer or, in the event 

of disagreement, in the opinion of the Board 
of Reference that time is likely during the 
course of his employment to exceed two days 
per week on average; 

in which case he shall be classified a Scientific 
Instrument Maker—Special Class for as long as 
his employment continues on either of those 
bases. 

(d) In the event of disagreement about the implemen- 
tation of this Scientific Instrument Maker— 
Special Class provision, a Board of Reference 
shall determine the matter. 

(e) For the purposes of this definition the following 
courses are deemed to be prescribed post trade 
courses in Industrial Electronics:— 

(i) Post Trade Industrial Electronics Course of 
the N.S.W. Department of Technical Educa- 
tion. 

(ii) The Industrial Electronics Course (Grades 1 
and 2) as approved by the Education Depart- 
ment of Victoria. 

(iii) The Industrial Electronics Course of the 
South Australian School of Electrical Tfech- 
nology. 

(iv) The Industrial Electronics (Course "C") of 
the Department of Education, Queensland. 

(v) The Certificate in Industrial Electronics of 
the Tfechnical Education Division, Education 
Department of Western Australia. 

(43) "Electronics Tradesman" means an electrical 
tradesman working at a level beyond that of electrician 
special class and who is mainly engaged in applying his 
knowledge and skill to the tasks of installing, repairing, 
maintaining, servicing, modifying, commissioning, testing, 
fault finding and diagnosing of various forms of machinery 
and equipment which are electronically controlled by 
complex digital and/or analogue control systems utilising 
integrated circuitry. The application of this skill and 
knowledge would require an overall understanding of the 
operating principles of the systems and equipment on which 
the tradesman is required to carry out his tasks. 

To be classified as an electronics tradesman, a tradesman 
must have at least three years on the job experience as a 
tradesman in electronics systems utilising integrated circuits 
and in addition must have satisfactorily completed a post 
trades course in electronics equivalent to at least two years' 
part time study. 

In addition, to be classified as an electronics tradesman, 
a tradesman must be capable of: 

(a) maintaining and repairing multi-function printed 
circuitry using circuit diagrams and test equip- 
ment; 

(b) working under minimum supervision and techni- 
cal guidance; 

(c) providing technical guidance within the scope of 
the work described in this definition; 

(d) preparing reports of a technical nature on specific 
tasks or assignments as directed and within the 
scope of the work described in this definition. 

(44) "Instrumentation and Controls Tradesman" means 
an instrument tradesman working at a level beyond that of 
Scientific Instrument Maker Special Class and who is 
mainly engaged in applying his skills and knowledge to 
installing, repairing, maintaining, servicing, testing, modify- 
ing, commissioning, calibrating and fault finding industrial 
instruments which make up a complex control system which 
utilises some combination of electrical, mechanical, hydrau- 
lic and pneumatic principles and electronic circuitry 
containing complex and analogue and/or digital control 
systems utilising integrated circuitry. 

The application of this skill and knowledge would require 
an overall underatanding of the operating mode of principles 
of the various types of measurement and control devices on 
which the tradesman is required to perform his tasks. 

To be classified as an instrumentation and controls 
tradesman, a tradesman must have at least three years on the 
job experience as a tradesman—12 months of which must 
be at the level of instrument tradesman—complex systems 
and in addition must have completed a related post-trades 
course equivalent to at least two years' part time study. 

In addition, to be classified as an instrumentation and 
controls tradesman, a tradesman must be capable of: 

(a) maintaining and repairing multi-function printed 
circuitry of the type described in this definition 
using circuit diagrams and test equipment; 

(b) working under minimum supervision and techni- 
cal guidance; 

(c) providing technical guidance within the scope of 
the work described in this definition; 

(d) preparing reprts of a technical nature on specific 
tasks or assignments as directed and within the 
scope of the work described in this definition. 

(45) "Mechanical Tradesperson—Special Class" means 
subject to paragraph (c) hereunder, a mechanical tradesper- 
son who— 

(a) (i) is engaged in work on or in connection with 
fluid power circuitry, which work requires 
for its performance the standard of knowl- 
edge and skills referred to in subparagraphs 
(iii) and (iv) hereof; and 

(ii) is able, where necessary and practicable, to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising interconnected fluid power cir- 
cuits; and 

(iii) has satisfactorily completed the following 
TAFE units: 
Course 

Industrial Hydraulics 1 
and 
Industrial Pneumatics 1 
and either 
Industrial Hydraulics 2 85008 
and 
Hydraulic Component Re- 85012 
pair 
or 
Pneumatic System Main- 
tenance 
(Industrial) 85010 
and 
Pneumatic System Control 
(Industrial) 85014; or 

(iv) has, whether through practical experience or 
otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (iii) hereof or in the case 
of a dispute has been satisfactorily assessed 

Syllabus 
No. 

85007 

85009 
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and/or examined pursuant to the Fluid Power 
Exemptions Course detailed in paragraph (d); 

but does not include such an employee unless 
the work on which the employee is engaged 
requires for its performance knowledge in excess 
of that gained by the satisfactory completion of the 
appropriate Tbchnical College Trade course. 

(b) For the purposes of this award an employee shall 
be deemed to be a Mechanical Tradesperson— 
Special Class only for the time during which the 
employee meets the foregoing conditions un- 
less— 

(i) that time exceeds sixteen hours per week; or 
(ii) in the opinion of his/her employer or, in the 

event of disagreement, in the opinion of the 
Board of Reference, that time is likely during 
the course of employment to exceed sixteen 
hours per week on average. 

in which case the employee shall be classified 
as Mechanical Tradesperson—Special Class for 
as long as the employment continues on either of 
those bases. 

(c) For the purpose of this definition, employees who 
have completed courses in any other state shall, 
in the event of a dispute, submit their credentials 
for assessment by TAPE or be assessed in 
accordance with (a)(iv) above. 

(d) Fluid Power Exemptions Course 
Course exemptions for Fluid Power Certificate 

Units can only be granted on completion of the 
TAFE divisional exam. However, class atten- 
dance exemptions may be granted for the follow- 
ing reasons: 

(i) Attending Short Vocational course (30 
hours). TTtis will exempt the student from the 
practical component of the course. However, 
the theory component can be completed by 
24 hour correspondence course with TAFE 
External Studies. 

(ii) Students claiming exemption from the practi- 
cal course requirements due to their indus- 
trial skills, could obtain an exemption 
through a documented case presented by 
their employer. Full course accreditation can 
then be obtained by completing the 24 hour 
correspondence course with TAFE External 
Studies. 

(iii) Students without documented evidence may 
obtain a practical exemption through 5 hours 
skill testing. These students, if successful, 
may then enter the correspondence mode to 
obtain full unit accreditation. 

(iv) Students who have claimed subject exemp- 
tions in the certificate of workshop technol- 
ogy, can only gain an automatic exemption 
from the introductory units on full comple- 
tion of the certificate. 

(e) For the purposes of this definition, fluid power 
circuitry involves Industrial Hydraulics and/or 
Industrial Pneumatics. 

6.—Contract of Service. 
(1) The contract of service shall be by the week and shall 

be terminable by one week's notice on either side or by the 
payment or forfeiture, as the case may be, of a week's wages 
in lieu of notice. 

Notice from the employer shall be in writing. 
(2) The employer shall be under no obligation to pay for 

any day not worked on which an employee is required to 
present himself for duty, except when such absence is: 

(a) due to illness and comes within the provisions of 
Clause 23.— Sick Leave of this award; or 

(b) on account of holidays to which the employee is 
entitled under the provisions of Clause 21.— 
Public Holidays of this award; or 

73 W.A.I.G. 

(c) special leave referred to in Clause 22.—Special 
Leave of this award; or 

(d) annual leave in accordance with Clause 20.— 
Annual Leave of this award; or 

(e) long service leave in accordance with Clause 
24.—Long Service Leave of this award. 

(3) This clause does not affect the employer's right to 
dismiss an employee for misconduct and an employee so 
dismissed shall be paid wages up to the time of dismissal. 

(4) The employer shall be entitled to deduct payment for 
any day or portion of a day on which an employee cannot 
be usefully employed because of any strike by any of the 
unions party to this award or by any other association or 
union or through the breakdown of the employer's machin- 
ery or any stoppage of work by any cause which the 
employer cannot reasonably prevent, with the exception of 
wet weather, in which case the decision as to whether it is 
too wet to work shall rest with the Engineer, if available, 
and, in his absence, the foreman. 

(5) (a) An employer may direct an employee to carry out 
such duties which are within the limits of the employee's 
skill, competence and training, including work which is 
incidental or peripheral to the employee's main tasks or 
functions, provided that such duties are not designed to 
promote de-skilling. 

(b) An employer may direct an employee to carry out such 
duties and use such tools and equipment as may be required, 
provided that the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be consistent 
with the provisions of the Occupational Health, Safety and 
Welfare Act, 1984-1987, as amended. 

7.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to unpaid maternity leave provided 
that she has had not less than 12 months' continuous service 
with that employer immediately preceding the date upon 
which she proceeds upon such leave. 

Maternity leave shall mean unpaid maternity leave. 
(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period of 

maternity leave shall be for an unbroken period of from 
twelve to 52 weeks and shall include a period of 6 weeks' 
compulsory leave to be taken immediately before the 
presumed date of confinement and a period of 6 weeks' 
compulsory leave to be taken immediately following 
confinement 

(b) An employee shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in writing to her 
employer stating the presumed date of confinement. 

(c) An employee shall give not less than 4 weeks' notice 
in writing to her employer of the date upon which she 
proposes to commence maternity leave, stating the period 
of leave to be taken. 

(d) An employee shall not be in breach of this clause as 
a consequence of failure to give the stipulated period of 
notice in accordance with paragraph (c) hereof if such failure 
is occasioned by the confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 
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If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be lengthened once 
only, save with the agreement of the employer, by the 
employee giving not less than 14 days' notice in writing 
stating the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not less than 
14 days' notice in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, shall 

be cancelled when the pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth of a living 
child, it shall be the right of the employee to resume work 
at a time nominated by the employer which shall not exceed 
4 weeks from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than by the 
birth of a living child then— 

(i) she shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, or 

(ii) for illness other than the normal consequences of 
confinement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi- 
fies as necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may tie any 
paid sick leave as to which she is then entitled and such 
further unpaid leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certifies as necessary 
before her return to work, provided that the aggregate of paid 
sick leave, special maternity leave and maternity leave shall 
not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause shall 
be entitled to the position which she held immediately 
before proceeding on such leave or, in the case of an 
employee who was transferred to a safe job pursuant to 
subclause (3), to the position she held immediately before 
such transfer. 

Where such position no longer exists but there are other 
positions available, for which the employee is qualified and 
the duties of which she is capable of performing, she shall 
be entitled to a position most closely comparable in status 
and or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) an employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Tfermination of Employment. 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of her 
absence on maternity leave, but otherwise the rights of an 
employer in relation to termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of returning 

to her work by notice in writing to the employer given not 
less than 4 weeks prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled to the 
position which she held immediately before proceeding on 
maternity leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), to the 
position which she held immediately before such transfer. 
Where such position no longer exists but there are other 
positions available for which the employee is qualified and 
the duties of which she is capable of performing, she shall 
be entitled to a position as nearly comparable in status and 
salary or wages to that of her former postion. 

(11) Replacement employees. 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on maternity 
leave. 

(b) Before an employer engages a replacement employee 
under this subclause, the employer shall inform that person 
of the temporary nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in order to 
replace an employee exercising her rights under this clause, 
the employer shall inform that person of the temporary 
nature of die promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where her 
employment continues beyond the twelve months qualifying 
period. 

8.—Payment of Wages. 
(1) When an employee is discharged before the usual pay 

day, he shall be paid his wages when he ceases work, or it 
shall be forwarded to his address theday after by registered 
post, at the employer's risk, unless the employee desires to 
collect at the office. 

(2) Alteration of Plod Cards or Time Dockets: Each 
employee shall be responsible for the filling in of his plod 
cards or time dockets. Alterations will be permitted provided 
the original entry is not rendered illegible and the reasons 
is explained to the employee who shall initial the alterations. 
All dockets and plod cards to be completed in the 
employer's time. 

(3) Subject to the provisions of this clause, no deduction 
shall be made from an employees wages unless the 
employee has authorised such deduction in writing. 

(4) Subject to the provisions of subclause (5) of this clause 
wages shall be paid fortnightly no later than each alternate 
Thursday. 

(5) The wages shall be paid into a Bank Account, 
Building Society or approved Credit Union; and the receipt 
of such Bank, Building Society or Credit Union shall be a 
full and sufficient discharge for the amount paid thereto. 
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(6) An employee may request payment by cash or cheque 
on the grounds that payment into an account would cause 
hardship. Any dispute as to the appropriate method of 
payment may be referred to the Western Australian 
Industrial Commission for determination. 

(7) The employer shall provide for each employee a pay 
advice slip in respect of each payment of wages. Such slip 
shall detail the gross wages payable including its composi- 
tion, deductions made and the net wage paid. Such slip shall 
be provided to the employee on or before each pay day. 

9.—Higher Duties. 
(1) An employee engaged on duties carrying a higher rate 

than his ordinary classification shall be paid die higher rate 
for the time he is so engaged but if he is so engaged for more 
than 2 hours on any day or shift he shall be paid the higher 
rate for the whole day or shift. 

(2) Any employee carrying out work classified at a higher 
minimum than his ordinary rate for a period of 4 weeks or 
more continuously in a particular classification shall in the 
event of a change to a lower classification be given 1 week's 
notice of such proposed change. 

(3) Should any employee be required to perform work in 
a lower grade, his wages shall not be reduced whilst 
employed in such capacity. 

10.—Special Rates and Provisions. 
(1) Leading Hand: 

When four or less employees are working together 
away from the foreman or ganger and instructions for 
them are given to one of them, that employee shall be 
paid $2.14 per day as a leading hand in addition to the 
rate prescribed for the work being performed by such 
employee. 

(2) Carpenter Setting Out: 
A carpenter setting out shall receive the allowance 

prescribed from time to time under the provisions of 
the Building Trades (Government) Award. 

"Setter out" means a carpenter or joiner who sets 
out work, other than wood blocks and parquetry 
flooring, for three or more carpenters. 

(3) Chainpersons' and Meter Fitters' Vehicle Allowance: 
A Chainperson or Meter Fitter who in the course of 

duty has to ride a motor cycle or drive a motor vehicle 
shall receive $7.00 per week extra. 

(4) An employee who regulates and controls vehicular 
traffic in thoroughfares shall receive an allowance of $1.41 
per shift above his/her usual rate. 

(5) Offensive Allowance: 
(a) An allowance of $2.94 per day shall be paid to 

each employee who comes into contact with filth 
during the operation of cleaning out septic tanks, 
sand pits, ripple chambers, suction chambers of 
sewerage pumping station or in de-ragging of 
sewerage pumps. 

(b) An employee (other than a sewerage maintenance 
man) employed on offensive work in connection 
with working in or about old sewers or working 
in ground where fiimes arise from decomposed 
material or from any other cause, shall be paid an 
allowance of 25 per cent of his/her ordinary time 
rate. 

(6) Dirt Money: 
32 cents per hour extra shall be paid to an employee 

when engaged on work which is agreed to be of an 
unusually dirty nature. 

(7) Confined Spaces: 
An employee working in a compartment, space or 

place the dimensions of which necessitate working in 
an unusually stooped or otherwise cramped position, or 
without proper ventilation, shall be paid an allowance 
of 40 cents per hour whilst so engaged. 

(8) Underground Allowance: 
An employee required to work underground on 

tunnelling or shaft sinking shall be paid an amount of 
$1.41 per day or shift, in addition to any other amount 
prescribed for such employee elsewhere in this award. 

Where a shaft is to be sunk to a depth greater than 
6 metres the payment of the underground allowance 
shall commence from the surface. This allowance shall 
not be payable to employees engaged upon "cut and 
cover" work at a depth of 3.5 metres or less, or to 
employees in trenches or excavations. 

"Shaft" means an excavation over 1.8 metres deep 
with a cross sectional area of less than 13.4 square 
metres. 

"Thnnelling" shall include all work performed in a 
tunnel until it is commissioned. 

(9) Hotwork: 
An employee who works in a place where the 

temperature has been raised by artificial means to 
between 46°C and 54''C shall be paid 32 cents per hour 
or part thereof, and to more than 54''C—38 cents per 
hour or part thereof, in addition to any other amount 
prescribed for such employee elsewhere in this award. 
Where such work continues for more than two hours 
the employee shall be entitled to 20 minutes' rest after 
every two hours' work, without loss of pay, not 
including the special rate provided by this subclause. 

(10) Height Money: 
An employee shall be paid an allowance of 29 cents 

per hour, in addition to the ordinary rate, when working 
at a height of nine metres or more above the nearest 
horizontal plane. 

(11) Drivers' Licences: 
Initial issue or additional classifications of drivers' 

licences required by the employer shall be paid for by 
the employer. In addition, the employer shall allow the 
employee sufficient time off, with pay, to take the 
requisite test. 

(12) Explosive Powered Tools Allowance: 
An employee, qualified in accordance with the laws 

and regulations of the State to operate explosive 
powered tools shall be paid an allowance of 74 cents 
per day when such tools are used. 

(13) Any employee actually working a pneumatic tool of 
the percussion type shall be paid 26 cents per hour extra 
whilst so engaged. 

(14) Guniting Allowance: 
An employee associated with guniting work shall be 

paid an allowance of twice the offensive allowance 
prescribed in subclause (5)(a) of this clause per day, or 
shift, whilst so engaged or associated with such work. 

(15) Fumes: 
An employee required to work in a place where 

fumes or sulphur or other acids or other offensive 
fumes are present shall be paid an allowance of 29 cents 
for each hour worked. 

(16) An employee using a steam or water cleaning unit 
shil be paid an allowance of 30 cents per hour whilst so 
engaged. 

(17) Wet Places: 
(a) An employee required to work in a wet place or 

during wet weather shall be provided with rubber 
boots and adequate waterproof clothing, including 
waterproof head covering, so as to protect the 
employee from getting wet. Such waterproof 
clothing and rubber boots shall be replaced as 
required, subject to fair wear and tear in the 
service of the employer. 

(b) Any employee working in a wet place shall be 
paid an allowance of $1.50 per day in addition to 
the ordinary rate, irrespective of the time worked, 
unless his/her classification expressly includes an 
allowance for wet pay. 



(c) A place shall be deemed to be wet when it is 
agreed that water (other than rain) is continually 
dropping from overhead to such an extent that it 
would saturate the clothing of an employee if 
waterproof clothing was not provided, or when the 
water in the place where the employee is standing 
is over 2.5 centimetres deep. 

(d) An employer directing work during rain, may, if 
supplies of adequate protective clothing have been 
provided to an employee, require the employe to 
continue working. For such work the employee 
shall be paid an allowance of 25% of the oidinary 
rate. 

(18) Spray Painting—Painters: 
(a) Lead paint shall not be applied by a spray to the 

interior of any building. 
(b) Each employee applying paint by spraying, shall 

be provided with full overalls, head covering and 
a respirator by the employer. 

(c) Where, from the nature of the paint or substance 
used in spraying, a respirator would be of little or 
no practical use in preventing the absorption of 
fumes or materials from substances used by an 
employee in spray painting, that employee shall 
be paid a special allowance of 96 cents per day. 

(19) Lead Paint Surfaces: 
(a) No surface painted with lead paint shall be rubbed 

down or scraped by a dry process. 
(b) Width of Brushes: Paint brushes shall not exceed 

127 millimetres in width and no kalsomine brush 
shall be more than 177.8 millimetres in width. 

(c) No employee shall be permitted to have a meal in 
any paint shop or place where paint is stored or 
used. 

(20) Spray Application Painters: 
A painter, engaged on any spray applications carried 

out in other than a properly constructed booth approved 
by the Department of Occupational Health and Safety, 
shall be paid 32 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this award. 

(21) Handling of Lime Cement or Flyash: 
Any employees involved in the handling of dry 

cement, lime or flyash shall be paid $1.70 per day. 
(22) Hot Bitumen: 

An employee handling hot bitumen or asphalt or 
dipping materials in creosote, shall be paid 40 cents per 
hour extra. An employee shall be provided with gloves 
and overalls and with oil or other solvents suitable for 
the removal of the above materials. 

(23) Toxic Substances: 
(a) An employee required to use toxic substances 

shall be informed by the employer of the health 
hazards involved and instructed in the correct and 
necessary safeguards which must be observed in 
the use of such materials. 

(b) An employee using such materials shall be 
provided with, and shall use, all safeguards as are 
required by the appropriate Government Authority 
or, in the absence of such requirement, such 
safeguards as are defined by a competent authority 
or person chosen by the Union and the employer. 

(c) An employee using toxic substances or materials 
of a like nature shall be paid 40 cents per hour 
extra. An employee working in close proximity to 
any employee so engaged shall be paid 32 cents 
per hour extra. 

(d) For the purpose of this subclause "toxic sub- 
stances" shall include epoxy based materials and 
all materials which include or require the addition 
of a catalyst hardener or reactive additives deemed 
(by mutual agreement between the employer and 
the Union) to be materials of a similar relative 
toxicity to epoxy resins. 

(24) Pesticides: 
(a) An employer who requires an employee to use a 

pesticide shall— 
(i) inform the employee of any known health 

hazards involved; and 
(ii) ascertain from the Department of Health and 

Medical Services whether and, if so what, 
protective clothing or equipment should be 
worn during its use. 

(b) Pending advice from that Department the em- 
ployer may require the pesticide to be used, if the 
employee is informed of any safety precautions 
specified by the manufacturer of the pesticide and 
instructs the employee to follow those precau- 
tions. 

(c) The employer shall supply the employee with any 
protective clothing or equipment required pursu- 
ant to paragraph (a) or (b) hereof and, where 
necessary, instruct him/her in its use. 

(d) An employee required to wear protective clothing 
or equipment for the purposes of this subclause 
shall be paid 40 cents per hour or part thereof 
while doing so, unless the Union and the employer 
agree that by reason of the nature of the protective 
clothing or equipment the employee does not 
suffer discomfort or inconvenience while wearing 
it, or in the event of disagreement, a Board of 
Reference so determines. 

(e) An allowance is not payable under this subclause 
if the Department of Health and Medical Services 
advises the employer in writing that protective 
clothing or equipment is not necessary. 

(25) Asbestos: 
An employee using materials containing asbestos, or 

working in close proximity to any employee using such 
material, shall be provided with and shall use all 
necessary safeguards as required by the appropriate 
occupational health authority. Where such safeguards 
include the mandatory wearing of protective equip- 
ment, i.e. combination overalls and breathing equip- 
ment or similar apparatus, any such employee shall be 
paid 40 cents per hour extra whilst so engaged. 

(26) Shotfirer's Allowance: 
An employee being a permit holder responsible for 

the proper handling of explosives and the conducting 
of firing, shall be paid an allowance of $3.45 per shift. 

(27) An Electronics Tradesperson, an Electrician— 
Special Class, an Electrical Fitter and/or an Armature 
Winder or an Electrical Installer who holds and in the course 
of employment may be required to use a current 'A' Grade 
or 'B' Grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February, 1978 under 
the Electricity Act, 1948 shall be paid an allowance of 
$12.90 per week. 

(28) Sewerage Maintenance Employees, whilst engaged 
in field work, shall be paid $14.00 per week to compensate 
for the disabilities and dirty work associated with the work 
performed. This allowance is to be in lieu of all other 
allowances contained within this clause. 

(29) Special Rates not Cumulative: 
Where more than one of the disabilities entitling an 

employee to extra rates exists on the same job, the 
employer shall be bound to pay only one rate, namely 
the highest for the disabilities so prevailing. Provided 
further that this subclause shall not apply to confined 
space, dirt money, height money, hot work or wet work, 
the rates for which are cumulative. 

(30) Special Disability Not Otherwise Provided For in 
this Award: 

Where a Union representing a particular group of 
employees claims the existence of special disability not 
otherwise provided for in this award, representatives of 
the employer and the Union shall confer with a view 
to agreeing upon an appropriate special rate. In the 
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event of agreement not being reached, the matter may 
be referred to a Board of Reference. 

(31) (a) All employees called upon to clean closets 
connected with septic tanks or sewerage shall receive an 
allowance of 40 cents per closet per week. 

(b) For the purposes of this subclause, one metre of urinal 
shall count as one closet and three urinal stalls shall count 
as one closet. 

(c) All such employees shall be supplied with rubber 
gloves on request. 

(32) An employee required to use a scrub cutter shall be 
paid an allowance of 40 cents per hour. No employee shall 
be required to work for more than 50 consecutive minutes 
without a break of ten minutes. 

(33) A storeperson, who is paid at a higher rate pursuant 
to Clause 9.—Higher Duties of this award for driving a 
forklift, shall be paid a loading of $5.41 per week. 

11.—^Protective Equipment. 

(1) The employer shall have available a sufficient supply 
of protective equipment (as for example, goggles, including 
anti-flash goggles, glasses, gloves, mitts, aprons, sleeves, 
leggings, gumboots, ear protectors, helmets or other 
efficient substitutes thereof) for use by his employees when 
engaged on work for which some protective equipment is 
reasonably necessary. 

(2) Water Proof Clothing and Rubber Boots: 
(a) A suitable water proof overcoat, together with a 

pair of rubber boots shall be supplied and replaced 
on the basis of fair wear and tear to treatment 
works operators, sewerage maintenance employ- 
ees and service layers and their assistants and to 
any such other cases and circumstances that are 
agreed between the Union and the employer. 

(b) A separate issue shall be made to each employee 
who shall acknowledge receipt in writing and be 
responsible for the safekeeping and condition 
thereof, reasonable wear and tear excepted. When 
the employee leaves his employment or his 
services are terminated, he shall return the issue 
in a condition consistent with his observance of 
this paragraph. 

(c) An employee shall not lend the issue or any part 
of the issue made to him to another employee or 
operator; or borrow the issue made to another 
employee. 

(d) An employee shall not be called upon to wear 
boots formerly issued to another employee. 

(3) Overalls and Gloves 
(a) Upon application in writing by an employee the 

employer shall supply him with two pairs of overalls or two 
sets of such other alternative clothing which is more 
appropriate to the work performed per annum. Should the 
employee leave his employment within six months of 
engagement the cost price of the supplied clothing may be 
deducted from any payments due to the employee at the date 
of termination. 

(b) Where, by custom and practice, an employee has been 
provided with clothing on a more regular basis than provided 
in paragraph (a) of this subclause or where, in the opinion 
of a Union and the Authority, the nature of the work warrants 
a greater or more regular issue, the provisions of paragraph 
(a) shall not apply. 

(c) Suitable gloves shall be provided by the employer to 
concrete mixer men and, where and when considered 
necessary by a Union and the Authority, to other employees. 

(4) Safety Helmets. 
(a) The employer shall supply a safety helmet for each 

employee who requests one on any job where, pursuant to 
the regulations made under the Construction Safety Act, 
1972, an employee is required to wear such helmets. 

(b) Any helmet so supplied shall remain the property of 
the employer and during the time that it is on issue the 
employee shall be responsible for any loss or damage 
thereto, fair wear and tear attributable to ordinary use 
excepted. 

(5) Respirators: A respirator shall be supplied to any 
employee where the nature of the work renders it necessary. 
Any such employees shall be instructed by the employer in 
the correct use of the respirators. 

An employee using a respirator shall be allowed a 5 
minute rest period in each working hour. 

(6) Electric Torches: An electric torch shall be made 
available to all employees required to work at night or in 
dark places. The torches remain the property of the employer 
and shall be returned after each shift. 

(7) Protection from Welding: The undermentioned pro- 
tective equipment shall be supplied to welders and their 
assistants where engaged on work necessitating its use. An 
employee who is, pursuant to this subclause, supplied with 
any of the equipment specified herein, shall wear or use, as 
the case may be such equipment in such a way as to achieve 
the purpose for which it is supplied:— 

(a) Suitable asbestos sheets; 
(b) Hard Screens or helmets fitted with coloured glass 

(or in the case of oxy-acetylene operators, protec- 
tive glasses with side shields); 

(c) Anti flash goggles; 
(d) Aprons, leather sleeves and leggings (or coveralls 

of flame proof materials) and gauntlet gloves; 
(e) Gum or other insulating boots when working in 

places so damp that danger of electric shock 
exists; 

(f) Adequate waterproof mats or such other equip- 
ment as is considered necessary by the employer 
when welders are engaged on overhead welding 
in wet places. 

(8) Where electric arc operators are working, screens or 
such other equipment, that is suitable and sufficient for the 
purpose, shall be provided by the employer for protection 
of die employees from flash. 

(9) Protective Footwear: 
Where the wearing of protective footwear is reason- 

ably necessary it shall be supplied by the employer free 
of charge and shall be replaced as and when required 
through fair wear and tear attributable to ordinary use 
in the service of the employer. 

(10) Any dispute under this clause may be determined by 
the Board of Reference. 

12.—First Aid Attendant. 
(1) One employee in each gang exceeding ten shall be 

qualified in first aid. 
(2) An adequate first aid outfit shall be provided and 

maintained by the employer on each job to which this award 
applies. 

(3) An employee who is a qualified first aid attendant and 
is appointed by the employer to carry out first aid duties in 
addition to normal duties, shall be paid an additional rate of 
$1.13 per day. 

(4) The name and where practicable the location of the 
appointed first aid attendant shall be made known to the 
employees concerned. 

13.—Amenities. 
(1) On each construction site upon which employees 

covered by this award are employed, the employer, at the 
commencement of the work on site and until the said work 
is completed shall be responsible for the provisions of 
adequate amenities. 

(2) The parties shall confer regarding the provision of 
adequate amenities and in the event of a disagreement the 
matter shall be referred to the Western Australian Industrial 
Commission. 
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14.—Travelling Time and Allowances. 
(1) The following allowances shall be made by employers 

to compensate for fares and travelling time to and from the 
place of work incurred by employees: 

(a) Within a radius of 50 kilometres of the G.P.O., 
Perth: $10.50 per day. 

(b) In respect of work carried out from an employer's 
depot situated more than 50 kilometres from the 
G.P.O. Perth, the main Post Office in the town in 
which such depot is situated shall be substituted 
as the centre and the allowance referred to in 
paragraph (a) hereof shall apply to all work 
located within a radius of 50 kilometres of such 
centre. 

(c) Where employees travel daily to a job outside the 
radial area mentioned in paragraphs (a) and (b) 
hereof they shall be paid at the ordinary hourly 
"on site" rate calculated to the next quarter of an 
hour, with a minimum payment as for one-half 
hour for each return journey for any time outside 
ordinary working hours reasonably spent in 
travelling daily from the designated kilometre 
radius to a job and returned to that radius in 
addition to the allowance prescribed in paragraph 
(a) of subclause (1) hereof, plus any expenses 
necessarily and reasonably incurred in so trav- 
elling outside such radius. 

(2) Provision of Transport: 
(a) The allowances prescribed in this clause, except 

the additional payment prescribed in subclause 
(l)(c) shall not be payable on any day on which 
the employer provides, or offers to provide 
transport free of charge from the employee's home 
to his place of work and return; provided that any 
transport supplied is equipped with suitable and 
safe seating accommodation covered where neces- 
sary so as to be weatherproof. 

(b) Where an employee who is required to start and 
finish on the job, uses transport provided by the 
employer from an agreed pick up point, other than 
the employee's home, to the job and return, he 
shall be paid 50% of the allowance prescribed in 
this clause. 

(3) As required by the employer, employees shall start and 
cease work on the job at the usual commencing and finishing 
times within which ordinary hours may be worked and shall 
transfer from site to site as directed by the employer. 

(4) Daily Entitlement: 

The travelling allowances prescribed in this clause 
shall not be taken into account in calculating overtime, 
penalty rates, annual or sick leave, but shall be payable 
for any day upon which the employee in accordance 
with the employer's requirements works or reports for 
work or allocation of work. 

(5) An employee currently in receipt of a fares and 
travelling time allowance which is excess of the allowance 
contained in this clause shall not have the current allowance 
reduced until the job is completed or he is transferred to 
another site. 

(6) An employee employed with the Water Supply Branch 
on construction and/or maintenance work shdl start and 
finish his day's work at the employer's yards or stores where 
he is usually employed. Where the employer requires a full 
eight hours to be worked on the job, the employee shall be 
compensated at ordinary rates for any time involved in 
travelling from the said yards or stores to the job. An 
employee may for his own convenience start on the job in 
which circumstances such an employee shall not be eligible 
for payment for travelling time. 

(7) The allowance in subclause (1), (2) and (6) hereof 
shall not apply to an employee permanently attached to a 
depot or centre. 

15.—Car Allowance. 
When an employee, at the employer's direction, uses any 

kind of conveyance of his own in travelling in the 
employer's service the Public Service mileage rate shall 
apply. 

16.—Hours. 
(1) Die ordinary hours of work shall be an average of 38 

hours per week. Except where provided elsewhere 76 hours, 
to be worked over nine days per fortnight exclusive of 
Saturdays and Sundays, shall constitute a fortnight's work. 

(a) Eight and a-half hours shall constitute the ordinary 
working hours on any day, Monday to Thursday inclusive. 

(b) Eight hours shall constitute the ordinary working 
hours on any Friday. 

(2) (a) The ordinary hours of work shall be consecutive, 
except for an unpaid meal break of 30 minutes. 

(b) The ordinary hours of employees working continu- 
ously underground in tunnels or shafts shall include crib 
time not exceeding 30 minutes in each shift 

(3) The ordinary hours of work for employees other than 
shift workers, sewerage pumping station attendants and 
those employees otherwise referred to in this clause, shall 
be between 6.00 a.m. and 6.00 p.m. Provided that the actual 
ordinary hours of work shall be determined by agreement 
between the employer and the majority of employees in the 
work section or sections concerned. 

Provided further that work done prior to the spread of 
hours fixed in accordance with this subclause, for which 
overtime rates are payable, shall be deemed, for the purpose 
of this subclause, to be part of the ordinary hours of work. 

(4) The ordinary hours of work prescribed herein shall not 
exceed 10 any day. Provided that— 

(a) In any arrangement of ordinary working hours on 
any day the arrangement between the employer 
and the majority of employees in the plant, section 
or sections concerned; and 

(b) By arrangement between the employer, the union 
or unions and the majority of employees in the 
plant, section or sections concerned, ordinary 
hours, not exceeding 12 on any day, may be 
worked subject to— 

(i) the employer and the employees concerned 
being guided by the Occupational Health and 
Safety Provisions of the A.C.T.U. Code of 
Conduct on 12-Hour Shifts; 

(ii) proper health monitoring procedures being 
introduced; 

(iii) suitable roster arrangements being made; and 
(iv) proper supervision being provided. 

17.—Tfea Breaks, Meal Hours, Refreshments. 
(1) Where an employee is required to continue working 

beyond the customary commencing time of the meal interval 
he shall, until he commences a meal interval of the 
customary duration, be paid at the rate of time and one half 
for the first 30 minutes and at the rate of double time 
thereafter but if the continuance of work was reasonably 
necessary and could not reasonably have been avoided by 
the employer the period to be paid at time and one half shall 
not commence to run until 20 minutes after the customary 
commencing time of the meal interval. 

(2) (a) An employee shall not be required to work for 
more than five hours without a break for a meal, provided 
that by agreement between the employer and the majority 
of employees in the section or sections concerned, employ- 
ees may be required to work in excess of five hours, but not 
more than six hours, at ordinary rates of pay, without a meal 
break. 

(b) The time of taking a scheduled meal or rest break by 
one or more employee may be altered by the employer if it 
is necessary in order to meet a requirement for continuity 
of operations. 
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(c) The employer may stagger the time of taking a meal 
or rest break to meet operational requirements or to coincide 
with the availability of canteen or other facilities. 

(d) Subject to the provisions of paragraph (a) hereof, an 
employee engaged as a regular maintenance person shall 
work during meal breaks at ordinary rates of pay whenever 
instructed so to do for the purpose of rectifying a breakdown 
of plant, or for routine maintenance of plant which can only 
be done while such plant is idle. 

(3) Except as otherwise prescribed in subclauses (1) and 
(2) hereof, an employee who works for five hours or more 
without a meal break shall be paid at the rate of double time 
from the end of five hours until allowed a meal interval of 
the customary duration. 

(4) An employee who works for 5 hours or more without 
a meal break shall be paid at the rate of double time from 
the end of the 5 hours until he is allowed a meal interval of 
the customary duration. 

(5) (a) An employee required to work overtime from more 
than I'/z hours without being notified on the previous day 
or earlier that he/she will be so required to work shall either 
be supplied with a meal by the employer or paid $6.30 but 
payment need not be made to employees residing in the 
locality of the work who can reasonably return home for 
meals. 

(b) An employee required to continue working after the 
completion of his ordinary hours of work on any day shall, 
before commencing the overtime work, be allowed a meal 
break of 20 minutes which shall be paid for at ordinary rates, 
but this provision does not apply if the period of overtime 
is less than 1 1/2 hours. 

(c) The employer and employee may agree to any 
variation of these provisions to meet the circumstances of 
the work in hand provided that the employer shall not be 
required to make payment in respect of any time allowed in 
excess of 20 minutes. 

(6) An employee shall be allowed a tea break of 15 
minutes' duration each day. The break shall be counted as 
time off duty without deduction of pay and shall be arranged 
at a time and in a manner to suit the convenience of the 
employer. 

(7) (a) An employee required to work overtime for more 
than 1 Vz hours without being notified on the previous day 
or earlier that he/she will be so required to work shall either 
be supplied with a meal by the employer or paid $6.90 but 
payment need not be made to employees residing in the 
locality of the work who can reasonably return home for 
meals. 

(b) If an employee who, pursuant to notice, has provided 
a meal or meals and who is not required to work overtime 
or is required to work less than the overtime advised, shall 
be paid the amount prescribed in the preceding paragraph 
for each meal which he has provided but which is surplus. 

(c) Where more than one meal is required owing to the 
amount of overtime worked the employer shall provide it if 
the employee has not been advised in advance of the 
overtime. 

18.—Shift Work. 
(1) The provisions of this clause apply to shift work, 

continuous or otherwise. 
(2) The employer may, if he so desires, work any of his 

employees on shifts, but before doing so shall give 48 hours 
notice to each employee concerned informing him of the 
intended starting and finishing times of ordinary working 
hours of the shifts. 

(3) Except as provided in subclause (10) of this clause, 
the ordinary hours of an employee on shift work shall not 
exceed an average of 38 hours per week, to be worked in 
shifts of eight hours per day inclusive of a paid meal break 
of 30 minutes, in accordance with a recognised shift roster 
cycle. 

(4) Except as prescribed in subclause (10) hereof and 
subclause (4) in Clause 16.—Hours of this award, the 
ordinary hours of an employee on shift work shall not exceed 
an average of 38 per week, to be worked in shifts of eight 

hours per day inclusive of a paid meal break of 30 minutes, 
in accordance with a recognised and agreed shift roster 
cycle. 

(5) A shift worker who is not allowed to rotate day shift 
with afternoon and/or night shift shall in lieu of the loading 
prescribed in subclause (4) be paid 30% more than his 
ordinary rate for each afternoon and night shift worked, but 
this provision shall not apply in cases where the employee 
works afternoon and/or night shift for 2 weeks or less. 

(6) Work shall not be recognised as shift work but shall 
be regarded as overtime unless at least five consecutive 
afternoon or five consecutive night shifts are worked but this 
shall not apply where an employee fails to present himself 
for duty for a reason other than one provided elsewhere in 
this award. 

(7) The sequence of shifts shall not be deemed to be 
broken by a holiday or a Rostered Day Off. 

(8) A shift starting before 6.00 a.m. or after 10.00 a.m. 
shall be deemed to be a night or afternoon shift. (9) Subject 
to the provisions of this award all work performed on a 
rostered shift when the major portion of such shift falls on 
a Saturday, Sunday or holiday shall be paid for as follows:— 

Saturday—at the rate of time and a half. 
Sunday—at the rate of double time. 
Holiday—at the rate of double time and a half. 

(10) (a) The ordinary hours of an employee on shift work 
as a ground water treatment plant operator shall not exceed 
an average of 40 hours per week, to be worked in shifts of 
eight hours per day inclusive of a paid meal break of 30 
minutes, in accordance with a recognised shift roster cycle. 

(b) A ground water treatment plant operator shall, in 
respect of each 8 hour shift worked, be allowed 0.4 of an 
hour's leave with pay. Such leave shall accumulate and be 
taken by the employee in complete days during the shut 
down period at a time acceptable to the employer and the 
employee. 

19.—Overtime. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continuous shift 
work. 

(b) Subject to the provisions of this subclause all work 
done beyond the ordinaiy working hours on any day Monday 
to Friday, inclusive, shall be paid for at the rate of time and 
one half for the first 2 hours and double time thereafter. 

(c) Work done on Saturday prior to 12.00 noon shall be 
paid for at the rate of time and one half for the first 2 hours 
and double time thereafter. 

(d) Work done on Saturday after 12.00 noon or on Sunday 
shil be paid for at the rate of double time. 

(e) An employee required to work on a day observed as 
a holiday pursuant to clause 21 of this award outside of his 
ordinary hours of work shall be paid for the time so worked 
at the rate of double time and a half except on Christmas Day 
or Labour Day when the rate shall be treble time. 

(f) An employee required to work on a day observed as 
a Rostered Day Off pursuant to Clause 16.—Hours of this 
award shall be allowed another mutually convenient day off 
within a period of one month in lieu of overtime rates 
prescribed in this clause. Where the operational require- 
ments of the employer are such that a day in lieu of the 
Rostered Day Off cannot be reasonably taken, overtime 
payment may be made. 

(2) Call-Out 
(a) Day Workers—Monday to Friday—An employee who 

is called out to work on any day Monday to Friday after he 
has left work for the day shall for each time he is called out 
be paid for a minimum of 4 hours which shall be calculated 
at time and one half unless he is required to work for 2 hours 
or more in which case it shall be calculated at time and one 
half for the first 2 hours and at double time for the other 2 
but employees rostered on standby shall not be paid more 
than once for any period of time. 

(b) (i) Subject to the provisions of paragraph (c) an 
employee who reports for work on a Saturday, Sunday, 
Rostered Day Off or Public Holiday pursuant to a 



requirement to do so shall be deemed to have worked for a 
minimum of 3 hours on each occasion he so reports but he 
shall not be paid more than once for any period of time. 

(ii) Where it is customary for particular work to be carried 
out on Saturdays, Sundays, Rostered Days Off or Public 
Holidays either in respect of a particular job or kind of job 
or in respect of the industry as a whole and the work is 
completed within one hour, a minimum of 2 hours shall be 
substituted for the 3 hours prescribed in subparagraph (i). 

(c) An employee shall not be obliged to work for longer 
than it takes to complete the work for which he has been 
brought on duty. 

(3) An employee required to stand-by shall be rostered on 
a system to be mutually agreed for each depot, and shall be 
paid 3 hours at ordinary rates for such stand-by on any day 
from Monday to Friday inclusive or on a holiday or Rostered 
Day Off prescribed in this award and 4 hours on a Saturday 
or Sunday in addition to any overtime to which he is entitled 
under this award. An employee required to stand-by on a 
holiday shall also receive a day in lieu of that day. 

(4) (a) When overtime is necessary it shall, wherever 
reasonably practicable, be so arranged that each employee 
has at least 10 consecutive hours off duty between the work 
of successive days. 

(b) An employee who works so much overtime between 
the termination of his ordinary work on one day and the 
commencement of his ordinary work on the next day that 
he has not at least, 10 consecutive hours off duty between 
these times shall, subject to this subclause, be released after 
completion of such overtime until he has had 10 consecutive 
hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

(c) If, on the instruction of his employer, such an 
employee resumes or continues work without having such 
10 consecutive hours off duty, he shall be paid at double 
rates until he is released from duty for such period and he 
shall be then entitled to be absent until he has had 10 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(d) An employee (other than one engaged on continuous 
shift work) called in to work on a Sunday or Public Holiday 
preceding an ordinary working day, shall, wherever reason- 
ably practicable, be given 10 consecutive hours off duty 
before his usual starting time on the next day. If this is not 
practicable then the provisions of paragraphs (b) and (c) of 
this subclause shall apply mutatus mutandis. 

(e) The amount due under this subclause in respect of any 
day shall be reduced by any amount due under subclause (2) 
of this clause for the time not worked (or counted as being 
worked) within 10 hours prior to the employee's ordinary 
commencing time on that day. 

(f) The period of 10 hours off duty referred to in the 
foregoing provisions of this subclause shall be reduced to 
8 hours when overtime is worked— 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift worker does not report for duty; or 

(iii) where a shift is worked by arrangement between 
the employees themselves. 

but not where a shift worker does not report for duty and 
an employee is required to be on duty for 16 consecutive 
hours. 

(g) Notwithstanding the foregoing provisions of this 
subclause, paragraphs (a), (b), (c), (d) and (e) shall not apply 
to employees referred to in subclause (3) hereof. In lieu of 
those provisions all time worked after midnight and prior to 
the commencement of the ordinary work of that day shall 
be added to the commencing time of that day for such 
employee and in any event any call-out after midnight shall 
entitle the employee to a minimum late start of 2 hours. The 
employee shall be paid at ordinary rates for the time not 
worked due to the late start for which he is due. 

(5) (a) The provisions of this subclause apply only to 
continuous shift workers. 

(b) Subject as hereinafter provided all time worked in 
excess of or outside the ordinary working hours shall be paid 
for at the rate of double time except where an employee is 
called upon to work a 6th shift in not more than 1 week in 
any 4 weeks when he shall be paid for such shift at the rate 
of time and one half for the first 2 hours and double time 
thereafter. 

(6) Time worked in excess of ordinary working hours 
shall be paid for at ordinary rates— 

(a) if it is due to private arrangements between the 
employees themselves; or 

(b) if it does not exceed 2 hours and is due to a 
relieving man not coming on duty at the proper 
time; or 

(c) if it is for the purpose of effecting the customary 
rotation of shifts. 

(7) Overtime rates shall be computed on the rate 
applicable to the day on which the time is worked each day 
standing alone, but when an employee works overtime 
which continues beyond midnight on any day, the time 
worked after midnight shall be deemed to be part of the 
previous day's work for the purpose of this subclause. 

20.—Annual Leave. 
(1) Except as hereinafter provided a period of 152 hours' 

leave with payment of ordinary wages as prescribed shall be 
allowed annually to an employee by his employer after a 
period of 12 months' continuous service with such em- 
ployer. 

(2) (a) "Ordinary wages'' for an employee other than a 
shift worker shall mean the rate of wage including service 
pay, the employee has received for the greatest proportion 
of the calendar month prior to his taking the leave. 

(b) "Ordinary wage" for a shift worker shall mean the 
wage he would receive under Clause 18—Shift Work of this 
award according to his roster or projected roster including 
Saturday and Sunday shifts. 

(3) (a) A seven-day shift worker, i.e. a shift worker who 
is rostered to work regularly on Sundays and Holidays shall 
be allowed 38 hours' leave in addition to the leave to which 
he is otherwise entitled under this clause. 

(b) Where an employee with 12 months' continuous 
service is engaged for part of a qualifying 12 monthly period 
as a seven-day shift worker, he shall be entitled to have the 
period of annual leave to which he is otherwise entitled 
under this clause increased by 0.7308 hours for each week 
he is continuously so engaged, up to a maximum of 38 
hours' additional leave entitlement. 

(4) If any award holiday falls within an employees' period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) If after 1 month's continuous service in any qualifying 
12 monthly period an employee lawfully leaves his 
employment or his employment is terminated by the 
employer through no fault of the employee, he shall be paid 
2.92 hours' pay at his ordinary rate of wage in respect of 
each completed week of continuous service in that qualify- 
ing period except that, in the case of an employee referred 
to in subclause (3) of this clause, he shall be paid 3.65 hours' 
pay at that rate in respect of each completed week of 
continuous service. 

(6) An employee who may resign or be dismissed from 
the service for any cause, other than peculation or theft, shall 
be entitled to receive payment for any annual leave which 
may have been due up to the time of leaving the service; 
provided always that if the employee has been dismissed for 
peculation or theft, no claim for annual leave shall be 
recognised. Misconduct herein referred to shall not affect 
accumulated annual leave or payment thereof. 

(7) (a) Annual leave shall be given and taken in one or 
two continuous periods. If given in two continuous periods, 
one such period must be of at least 21 consecutive days, 
including non-working days. Provided that if the employer 
and an employee so agree, annual leave may be given and 
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taken in two separate periods, neither being of 21 
consecutive days' duration including non-working days, or 
in three separate periods. 

(b) Provided further that an employee may, with the 
consent of the employer, take short-term annual leave, not 
exceeding five days in any calendar year, at a time or times 
separate from any of the periods determined in accordance 
with this subclause. 

(8) (a) Annual leave shall be given at a time fixed by the 
employer within a period not exceeding six months from the 
date when the right to annual leave accrued and after not less 
than four weeks' notice to the employee. 

(b) Provided that, by agreement between the employer 
and an employee, annual leave may be taken at any time 
within a period of 12 months from the date on which it falls 
due and with less than four weeks' notice to the employee. 

(9) (a) The employer may close down operations for one 
or two separate periods for the purpose of granting annual 
leave in accordance with this subclause. If the operations are 
closed in two separate periods, one of those periods shall be 
for a period of at least 21 consecutive days, including 
non-working days. 

(b) Provided that where the majority of employees 
concerned agree, the employer may close down a work 
section, or sections, in accordance with this subclause. 
Provided further, that if the employer closes down opera- 
tions on more than one occasion, one of those periods shall 
be for a period of at least 14 consecutive days, including 
non-working days. In such cases the employer shall advise 
the employees concerned of the proposed date of each 
close-down before asking for their agreement. 

(c) (i) The employer may close down operations, or a 
section or sections thereof, for a period of at least 21 
consecutive days including non-working days and grant the 
balance of annual leave due to an employee in one 
continuous period in accordance with a roster. 

(ii) Provided that, with the agreement of the majority of 
employees concerned, the employer may close down 
operations for a period of at least 14 consecutive days 
including non-working days and grant the balance of annual 
leave due by mutual arrangement with an employee. 

(d) When work is closed down for the purpose of allowing 
annual leave to be taken, employees with less than a full 
year's service shall only be entitled to payment during such 
period for the number of days' leave due to them. Provided 
that nothing herein contained shall deprive the employer of 
the right to retain such employees during the close-down 
period as may be required. 

(10) An employee may be rostered off and granted annual 
leave with payment of ordinary wages as prescribed prior to 
his/her having completed a period of 12 months' continuous 
service, in which case, should the services of such employee 
terminate or be terminated prior to the completion of 12 
months' continuous service, the said employee shall refund 
to the employer the difference between the amount received 
by him/her of wages in respect of the period of his/her annual 
leave and the amount which would have accrued to him/her 
by reason of the length of his/her service up to the date of 
the termination of his/her services. 

(11) (a) In computing the annual leave due under this 
clause no deduction shall be made from such leave in respect 
of the period that an employee is absent on approved leave 
with pay, or public holidays, or in respect of any period of 
absence through sickness not exceeding three calendar 
months. 

(b) Any approved period of absence from work caused 
through an accident sustained in the course of employment 
shall not be deemed to be a break in continuity of service, 
but the first six months only of any such period shall count 
as service for the purpose of computing annual leave. 

(12) During a period of annual leave an employee shall 
receive a loading calculated on the rate of wage prescribed 
by subclause (2) hereof. This loading shall be as follows: 

(a) Day Employees: An employee who would have 
worked on day work had he/she not been on 
leave—a loading of \lxh%. 

(b) Shift Employees: An employee who would have 
worked on shift work had he/she not been on leave 
shall be paid either— 

(i) the shift loadings and penalties prescribed by 
Clause 18.—Shift Work he/she would have 
received; or 

(ii) a 20% loading on the rate prescribed by 
subclause (2)(a) of this clause, 

whichever is the greater. 
(c) This loading shall also be payable on that portion 

of annual leave taken in accordance with sub- 
clauses (9) and (10) hereof. 

The loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(13) In taking leave other than in an annual close-down, 
if an employee's leave entitlement expires part way through 
a day, the employee shall have the option of resuming duty 
for that full day or taking the balance of the day as approved 
leave without pay. 

(14) Any annual leave entitlement accumulated to an 
employee as at 1st January 1983 shall be adjusted in hours 
the ratio of 38 to 40. 

21.—Public Holidays. 
(1) The following days or the days observed in lieu 

thereof shall, subject as hereinafter provided be allowed as 
holidays without deduction of pay, namely, New Year's 
Day, Australia Day, Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties in lieu of the days named in this subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday or when Boxing 
day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Thesday, provided that 
where any day observed as a holiday under this award falls 
on a Rostered Day Off, the Rostered Day Off shall be 
observed on the next ordinary working day. 

(b) When any of the days observed as a holiday under this 
clause falls during an employees' annual leave, the 
employee shall, for each such day, be allowed a day's leave 
with pay to be taken immediately after completion of that 
annual leave. 

(c) When any of the days observed as a holiday under this 
clause falls on a day when a rostered shift worker is rostered 
off duty and he has not been required to work on that day 
he shall be paid as if the day was an ordinary working day, 
or, if he agrees, be allowed a day's leave with pay in lieu 
of the holiday at a time mutually acceptable to the employer 
and the employee. 

(3) An employee who, on a day observed as a holiday 
under this clause is required to work during his ordinary 
hours of work shall be paid for the time worked at the rate 
of double time and one half or, if he agrees, be paid for the 
time worked at the rate of time and one half and in addition 
be allowed to take a day's leave with pay on a day mutually 
acceptable to the employer and the employee. 

Provided that on the days observed as Christmas Day and 
Labour Day the rates referred to above shall be treble and 
double time respectively. 

(4) When an employee is absent on leave without pay, 
sick leave without pay or worker's compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where an employee 
is on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday under this clause, the 
employee shall be entitled to be paid for such holiday. 

(5) The additional payments, prescribed in subclause (3) 
of this clause shall be in substitution for any shift allowance 
that would otherwise be payable for work done on that day. 
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22.—Special Leave. 
(1) Caretakers who are provided with residence rent free 

and who are obliged to be on duty as required shall be 
allowed 1 Sunday off per fortnight. 

(2) Night officers who under this award are obliged to be 
on duty as required shall be granted 1 day special leave with 
pay at the completion of each fortnight. Such leave shall not 
be allowed to accumulate. 

(3) Watchmen shall be granted 4 days special leave with 
pay after the completion of each calendar month of service. 
Such leave shall not be allowed to accumulate and shall 
include a full weekend. 

(4) Compassionate Leave: An employee shall, on the 
death within Australia of a wife, husband, de-facto wife or 
de-facto husband, father, father-in-law, mother, mother-in- 
law, sister, brother, child or step-child be entitled on notice, 
to leave up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay for 
a period not exceeding the number of hours worked by the 
employee in 2 ordinary working days. Proof of such death 
shall be furnished by the employee to the satisfaction of his 
employer. 

Provided that payment in respect of compassionate leave 
shall be made only where the employee otherwise would 
have been on duty. 

(5) Jury Service: An employee required to attend for jury 
service during his ordinary working hours shall be allowed 
to attend without deduction of pay. The employee shall 
make application for such leave with pay to his employer 
as soon as possible supported by the Summons to Serve. 

The application will be granted on the condition that the 
employee must return to duty as expeditiously as possible 
on discharge from jury service. Further, the employee shall 
give his employer proof of his attendance, the duration of 
such attendance, and certification from the court that the 
employee did not receive attendance or juror's fees. 

23.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for non 

attendance on the grounds of personal ill health or injury for 
one sixth of a week's pay for each completed month of 
service. 

(b) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the employee leaves the service 
of the employer, in the event of the employee being entitled 
by service subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or 
succeeding year. Any such entitlement accumulated to an 
employee as at 1st January, 1983 shall be adjusted in hours 
in the ratio of 38 to 40. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise his employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such advice 
other than in extraordinary circumstances shall be given to 
the employer within 24 hours of the commencement of the 
absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than 3 consecutive working 
days unless the total of such absences exceeds 5 days in any 
one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee, who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 7 
days of resuming work and then only if the employee was 
confined to his place of residence or a hospital as a result 
of his personal ill health or injury for a period of 7 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 

Provided that the provisions of this paragraph do not 
relieve the employee of the obligation to advise the 
employer in accordance with subclause (3) of this clause if 
he is unable to attend for work on the working day next 
following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause that portion of the annual leave equivalent to 
the paid sick leave is hereby replaced by the paid sick leave 
and the replaced annual leave may be taken at another time 
mutually agreed to by the employer and the employee or, 
failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
20.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 20.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
illness or injury is the result of the employee's own 
misconduct. 

24.—Long Service Leave. 
(1) The conditions embodied in the document "Long 

Service Leave Conditions— State Government Wages 
Employees", as consolidated in June, 1980 shall apply to 
employees covered by this award. 

(2) For the purpose of subclause (1) of this clause "13 
weeks' leave" shall mean 494 hours' leave. 

(3) Any long service leave entitlement accrued to an 
employee as at 1st January, 1983 shall be adjusted in hours 
in the ratio of 38 to 40. 

(4) In taking leave, if an employee's leave entitlement 
expires part way through a day, the employee shall have the 
option of resuming duty for that full day or take the balance 
of the day as approved leave without pay. 

25.—Under-Rate Employees. 
(1) Any employee who, by reason of old age or infirmity, 

is unable to earn the minimum wage may be paid such lesser 
wage as from time to time may be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board and 
pending the Board's decision the employee shall be entitled 
to work for and be employed at the proposed lesser rate. 

26.—Living Quarters. 
Reasonable living quarters shall be provided for night 

officers where employed. 

27.—Recognition of Union. 
The employer shall recognise the unions party to this 

award and confer with them on matters affecting their 
members and this award. 

28.—Union Stewards. 
Upon notification in writing by the Secretary of a union 

of the appointment of Union Stewards, such Union Stewards 
shall be recognised by the employer. 
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29.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union-nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and em- 
ployer; 

(iii) when prior agreement between die Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union-nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

30.—Right of Entry. 
On notifying the employer, the Secretary or any officer 

of a union, party to this award, shall have the right to visit 
any job at any time when work is being carried out to 
interview employees covered by this award, provided that 
he does not unduly interfere with the work in progress. 

31.—Posting of Award. 
A copy of this award, with all variations hereof, shall be 

kept by the employer in a place accessible to the employees. 

32.—Posting of Notices. 
The employer shall not prevent an official of the union 

from posting on an employer's premises or job, a copy of 
any official notice of the Union if such notice is of 
reasonable size. 

33.—Inspection of Wages Sheets. 
The wages sheets of the employer shall be open for 

inspection at Head Office by the Secretary, or a duly 
authorised official of the Union upon reasonable notice 
being given of a desire to inspect same. 

34.—Appeals. 
(1) Any employee dismissed or reduced to a lower grade 

shall have the right of appeal to the Chief Engineer and may 
authorise the Secretary of his union to act as his agent. 

(2) When a transfer is ordered by the employer, the 
employee shall have the right of appeal to the Chief 
Engineer and may be represented by the Secretary of his 
union. If after enquiry, it is found that a transfer can be 
arranged with another employee without inconveniencing 
the employer, such other transfer shall be effected. 

35.—Survey Hands Examination. 
The verbal examination of a survey hand may be carried 

out by a professional nominee of the employer and such 
nominee will make his recommendation to the executive 
head of the employer. 

When a survey hand is dissatisfied with the decision of 
the professional nominee he may appeal to the executive 
head of the employer. 

36.—Owner Drivers. 
Persons driving vehicles owned by them and hired to the 

employer shall be deemed 'employees' so far as wages and 
any conditions which are reasonably applicable to them are 
concerned. The matter of the hiring of the vehicle is to be 
left entirely between the owner and the employer, but if any 
owner driver is dissatisfied with the rate fixed by the local 
engineer or officer in charge for the hire of his vehicle, he 
may appeal to the Board of Reference appointed for this 
award. 

37.—No New Designations. 
No new designation shall be introduced during the 

currency of this award so as to reduce the status of any 
employee covered thereby. 

38.—Apprentices. 
Apprentices may be taken in the ratio of 1 apprentice for 

every 2 or fraction of 2 (the fraction being not less than 1) 
journeymen and shall not be taken in excess of that ratio 
unless— 

(1) The union or unions concerned so agree; or 
(2) The Commission so determines. 

39.—Wages. 
It is a term of this Award that the Unions undertake, for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989, not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

(1) Subject to this clause, an adult employee in a 
classification specified in the table set out in subclause (2) 
hereof (other than an apprentice) shall be paid at the 
respective award wage rate per week assigned to that class 
of work. 

The base rates, supplementary payment and additional 
payment prescribed in subclause (2) hereof shall operate 
from the first pay period commencing on or after 12th April 
1990 and remain in force for a period of six months. 

An employee's award rate of pay is inclusive of the base 
rate of pay and the supplementary payment as prescribed in 
subclause (2) hereof. The total rate of pay is inclusive of the 
base rate, supplementary payment and additional payment, 
where applicable. 

The all-purpose hourly rate for the award shall be 
one-thirty eighth of the total rate prescribed herein. 

(2) Trades Classifications: 
Total 

Supple- Addi- Years of Wage 
Base mentary tional Service Per 

Qassification Rate Payment Payment Completed Week 
$ $ $ $ $ 

Engineering 
Tradesperson 
C 7—Level 4: 
Group A 409.80 58.30 31.10 — 499.20 

37.00 (1) 505.10 
42.20 (2) 510.30 

Group B 409.80 58.30 21.90 — 490.00 
27.80 (1) 495.% 
32.70 (2) 500.80 

Group C 409.80 58.30 12.50 — 480.60 
18.30 (1) 486.40 
23.20 (2) 491.30 



Classification 
C 8—Level 3: 

Base 
Raw 

$ 

Supple- 
mentary 
Payment 

5 

Addi- 
tional 

Payment 
$ 

Years of 
Service 

Completed 
Wage Per 
Week 

$ 
Group A 391.90 55.80 17.30 

22.30 
26.50 (D (2) 

465.00 
mm 
474.20 

Group B 391.90 55.80 6.30 
11.90 
16.20 CD (2) 

454.00 
459.60 
463.90 

Group C 391.90 55.80 
3.60 
8.10 (1) (2) 

447.70 
451.30 
455.80 

C 9—Level 2 374.10 53.20 3.90 
9.10 

13.20 (D (2) 
431.20 
436.40 
440.50 

C10—Level 1 356.30 50.70 18.40 
23.40 
27.70 CD (2) 

425.40 
430.40 
434.70 

Engineering 
Employee— 
Cll—Level 4 329.20 46.80 20.30 

25.10 
28.90 (1) (2) 

396.30 
401.10 
404.% 

C12—-Level 3 311.40 44.30 5.30 
9.70 

13.10 (D (2) 
361.00 
365.40 
368.80 

C13—Level 2 292.20 41.60 20.30 
24.30 
28.00 CD 

(2) 
354.10 
358.10 
361.80 

(3) Levels Classifications 

(a) Engineering Tradespersons— 

Level 4: (Including persons previously engaged in 
the following classifications) 
Communication Tradesperson—Groups A, B and 
C 
Electronics Tradesperson—Groups A, B and C 
Instrumentation and Controls Tradesperson— 
Groups A, B and C. 
Level 3: (Includes persons previously engaged in 
the following classifications) 

A. Communication Tfechnician 
Scientific Instrument Maker—Special Class 

B. Electrician—Special Class 
Mechanical Tradesperson—Special Class 

C. Scientific Instrument Maker and Repairer 
Toolmaker 

Tradesperson assisting Foreperson (providing that 
the wage shall be maintained at 103.08% of the 
Level 1 rate for a Fitter, including tool allowance). 

Level 2: (Includes persons previously engaged in 
the following classifications) 

Tradesperson with marking off responsibilities 
Welder—Special Class. 
Level 1: (Including persons previously engaged in 
the following classifications)— 

Automotive Electrical Fitter 
Blacksmith 
Driller using Asquith or TUllis radial drill 
Driller using borer or cutter bar 
Electrical Fitter and/or Armature Winder 
Electrical Installer 
Fitter (including Meter Fitter) 
Fitter and/or Turner 
Fitter and/or First Class Machinist 
First Class Machinist 
Motor Mechanic 
Plant Mechanic (Industrial) 
Radio and Tfelevision Serviceperson 
Sheet Metal Worker 
Timer 
First Class Welder 
Fitter (Fuel Injection Room) 

(In addition, a skills allowance of $1.40 per 
week shall be paid after 12 months' experi- 
ence under this designation at this level of 
classficiation) 

Boilermaker 

(b) Engineering Employees— 
Level 4: (Includes persons previously engaged in 
the following classification) 
Plasterers' Labourer 
Level 3: (Includes persons previously engaged in 
the following classifications) 
Garage Attendant 
Oxy or Electric Welder's Assistant 
Third Class Machinist 
Trades Assistant (General Mechanical) 
Dressers—Shot blast and sand blast, protected by 
properly enclosed cabin 
Fitter's Assistant (including Meter Fitter's Assis- 
tant) 

Building Trades Employees 

Bricklayer 
Carpenter 
Carpenter and/or Joiner 
Painter or Signwriter 
Plasterer not including 

guniting 

On After After 
Engage- 1 yr of 2 yrs of 

ment Service Service 
$ $ s 

425.40 430.50 434.70 
425.40 430.50 434.70 
425.40 430.50 434.70 
425.40 430.50 434.70 

425.40 430.50 434.70 
(4) Apprentices: 

The weekly wage rate shall be the percentage shown 
hereunder of the tradesperson's rate: 

(a) Five Year Tferm— 
% 

First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 
Four Year Term— 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 
Three and a Half Year Term— 
First Six Months 42 
Next Year 55 
Next Following Year 75 
Final Year 88 
Three Year Tferm— 
First Year 55 
Second Year 75 
Third Year 88 

(b) For the purposes of this part, "Tradesperson's 
Rate" means the rate of pay prescribed for an 
employee classified as Engineering Tradesperson 
Level 1 in subclause (1) hereof. 

(5) Tool Allowance: 
(a) Metal Trades: 

(i) Where an employer does not provide a 
tradesperson or an apprentice with the tools 
ordinarily required by that tradesperson or 
apprentice in the performance of work as a 
tradesperson or as an apprentice the em- 
ployer shall pay a tool allowance of— 
(aa) $9.00 per week to such tradesperson; or 
(bb) in the case of an apprentice a percentage 

of $9.00, being the percentage which 
appears against the year of apprentice- 
ship in subclause (4) of this clause. 

(ii) Any tool allowance paid pursuant to subpara- 
graph (i) of this paragraph shall be included 
in, and form part of, the ordinary weekly 
wage prescribed in subclause (2) of this 
clause. 

(iii) An employer shall provide for the use of 
tradespersons or apprentices all necessary 
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power tools, special purpose tools and preci- 
sion measuring instruments. 

(iv) A tradesperson or apprentice shall replace or 
pay for any tools supplied by the employer, 
if lost through negligence of the employee. 

(b) Building Trades— 
In addition to the rate of pay prescribed in this 

clause for a Bricklayer, Carpenter, Painter, 
Sign writer or Plasterer, such employee shall be 
paid a tool allowance in accordance with the 
provisions of the Building Trades (Government) 
Award. 

Per Week 
$ 

Bricklayer 9.00 
Carpenter and/or Joiner 12.40 
Painter or Sign writer 3.10 
Plasterer 10.40 

(6) Leading Hands: 
Any tradesperson placed in charge of— 

(a) Metal Trades 
(i) Three and not more than 10 other employees 

shall be paid $16.20 per week extra. 
(ii) More than 10 and not more than 20 other 

employees shall be paid $24.80 per week 
extra. 

(ill) More than 20 other employees shall be paid 
$32.00 per week extra. 

(b) Building Trades 
(i) Three and not more than 10 other employees 

shall be paid $25.00 per week extra. 
(ii) More than 10 and not more than 20 other 

employees shall be paid $33.30 per week 
extra. 

(iii) More than 20 other employees shall be paid 
$41.70 per week extra. 

(7) Construction Work Allowance: 
(a) Subject to the provisions of this clause, an 

employee specified in this clause shall be paid an 
allowance at the rate of $14.90 per week to 
compensate for disabilities when actually engaged 
on construction work on site (as defined). 

(b) "Construction Work", for the purpose of para- 
graph (a) hereof, shall mean and include all work 
performed on site on the construction, alteration, 
repair or maintenance of roads, reservoirs and 
drainage works, pipelines, water and sewerage 
mains and services. It shall not include die 
following classes of work— 

(i) work in, around and/or adjacent to any 
workshop, depot, yard treatment works, 
nursery or other similar establishments: 

(ii) work in, around and/or adjacent to pumping 
stations for less than two hours; 

(iii) gardening operations; or 
(iv) driving vehicles, floats or fork lifts when that 

driving is not directly associated with con- 
struction work (as defined) for less than four 
hours of the day. 

(c) An employee referred to in paragraph (a) of this 
subclause, employed on construction work (as 
defined) for less than one week, shall be paid for 
each day so employed one-fifth of the said 
allowance. 

(d) Provided that an employee under this clause, who 
is engaged in the construction or alteration of any 
building, structure or other civil engineering 
project which is carried out in areas excluded in 
paragraph (b) of this subclause, shall be paid a 
construction allowance at the rate of $7.50 per 
week. 
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40.—Liberty to Apply. 
1. Issue of Clothing. 
2. Work done through Contractors. 
3. Watchmen and Caretakers "Hours". 
4. Standby Provisions. 
5. Redundancy. 
6. Award-free Classifications. 

(a) Industrial Waste Officers. 
(b) Ground Water Monitor and Senior 
(c) Plan Room Assistant. 
(d) Water Quality Operator and Senior Water Quality 

Operator 
7. TraveUing Time and Allowances—quantum. 
8. Long Service Leave. 
9. Certified Rigger—Rate of Wage. 
10. Electronic Technicians. 
(11) Leave is reserved to the respondents to the Award 

to make application to vary Clause 39.—Wages of this 
Award consequent upon the outcome of the 1989/90 Paid 
Rates Review conducted by the Australian Industrial 
Relations Commission. 

41.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

42.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their Union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
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of absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the relevant Union indicating that the 
employee has been nominated for the course. The applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the Authority which is 
conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one-half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

43.—English Language TUition Leave. 
(1) The employer shall grant employees of non-English 

speaking background and who are unable to adequately 
communicate in the English language, time off without loss 
of pay during normal working hours to attend English 
language classes conducted by the Adult Migrant Education 
Service or any other recognised statutory authority. 

(2) The selection of employees and the type, duration and 
extent of such courses shall be developed in consultation 
with the union, the employer and the Adult Migrant 
Education Service or other recognised authority. 

44.—Dispute Settling Procedure. 
(1) This procedure is entered into by all parties in the 

interests of promoting a more open environment conducive 
to change, which satisfies the principles of structural 
efficiency and effectiveness. 

Parties to this procedure shall at all levels regard any 
dispute raised as a matter of importance. 

This is not a procedure for the resolution of safety and/or 
disciplinary matters. 

The Union and the Water Authority shall take steps to 
jointly notify all employees covered by this procedure of its 
terms and obligations. 

(2) Objective 
The objective of the parties to this procedure is to avoid 

industrial disputes and to resolve issues by— 
(a) providing a mutually satisfactory mechanism for 

dealing with grievances; 
(b) clearly identifying the grievance/dispute; 
(c) engaging expeditiously in consultation and dis- 

cussions and/or negotiations; 

(d) having regard to the rules of natural justice 
abiding by the following procedure to facilitate an 
early resolution at the local level or wherever is 
most practical for an amicable settlement. 

(3) Definition 
A dispute shall include a disagreement or complaint or 

grievance or issue raised about any industrial relations 
matter by either party. 

In the event of a dispute arising and this disputes 
settlement procedure being invoked by either party, the 
status quo shall be maintained pending resolution of the 
dispute by conciliation or arbitration. "Status quo" shall 
mean that which is the usual custom and practice applied to 
work arrangements. 

In the event of a dispute over the facts of what constitutes 
the status quo the parties shall— 

(a) At the level of employee—immediate supervisor/ 
management affected by the dispute have discus- 
sions as soon as is practicable with a view to 
reaching agreement on what is to apply pending 
resolution of the dispute, in which case such 
agreement shall be deemed to be the status quo for 
the purposes of this procedure. 

(b) In the event of no agreement being reached in 
paragraph (a), the parties shall refer that matter to 
the Australian Industrial Relations Commission 
for a conference, at which each party may put its 
proposal for the interim arrangement to apply on 
a without prejudice basis. 

In the event of a party becoming aware of a breach of any 
part of this procedure by persons it represents, it shall take 
all such steps as soon as possible to correct or prevent such 
breach. 

(4) Stages of Procedure 
Any dispute is to be dealt with in accordance with the 

following procedure. At each stage discussions shall be 
confined to the issue as first stated. 

(a) Preliminary Stage 
(i) Any employee or group of employees with a grievance 

or complaint will discuss it at a local level with their 
immediate supervisor in the first instance; provided that this 
does not prevent a shop steward or union representative from 
directly approaching the immediate supervisor on behalf of 
such employee(s), or being present at such meeting and does 
not prevent any officer of the Water Authority from being 
present on behalf of management. 

(ii) The supervisor will make any necessary enquiries and 
will attempt to resolve the matter or provide an authoritative 
answer if not on the day the issue is raised then as soon as 
it is practical to do so. 

(iii) If any such issue requires time to provide an answer, 
the supervisor will keep the employee(s) informed of the 
progress, until an answer has been given. 

(iv) If the employee or group of employees continues to 
be aggrieved or the issue is still in dispute. Stage 1 of the 
procedure shall be invoked. 

(v) However, where the issue(s) has widespread implica- 
tions for Water Authority employees represented by the 
union concerned, Stage 2 of the procedure shall be the first 
step in the dispute settling process. 

(b) Stage 1 
(i) If an issue is unresolved after completion of the 

Preliminary Stage and/or the employee(s) continues to be 
aggrieved then the dispute should be submitted in writing 
using the form specified in Attachment 1 to the supervisor's 
manager within five working days (excluding Saturdays, 
Sundays and public holidays). 

Employees are recommended to seek the advice of then- 
shop steward at this stage if they have not already done so. 

(ii) As soon as possible, but usually within two working 
days (excluding Saturdays, Sundays and public holidays) of 
receipt of the document, the manager or nominated 
representative shall convene a meeting with a view to 
making a decision as to the action to be taken. 
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(iii) The employee's shop steward or union official, 
together with another member of management may be 
present. Each party is to be given prior notice of who will 
be present at the meeting. 

(iv) The manager or nominated representative shall 
confirm the decision in writing to the parties concerned. 

(v) If the employee continues to be aggrieved or 
unreasonable delay on the part of management has resulted 
in Stage 1 not being implemented or the issue is unresolved 
after the application of Stage 1 of this procedure then the 
matter as first stated shall be referred in writing to the 
Manager Industrial Relations. 

(c) Stage 2 
(i) On being notified on an unresolved issue/grievance the 

Manager Industrial Relations will arrange a meeting 
between the State Secretary of the union of nominee, the 
union's local representatives (if any), the Regional/Branch 
Manager involved or nominee and the local Water Authority 
management representative(s). 

(ii) A meeting shall be convened as soon as possible but 
normally within three working days of a request by any party 
(excluding Saturdays, Sundays and public holidays). De- 
pending upon the nature of the issue an extension to the 
three-day provision may be agreed between the parties. 

(iii) Each party shall be given reasonable notice of the 
issues to be discussed or negotiated at the meeting convened. 

(iv) If Stage 2 of the procedure is completed without full 
resolution of the issue(s) the parties may refer unresolved 
issue(s) to an agreed independent mediator in which case 
such action shall be deemed to be Stage 3. 

(d) Stage 3 
The mediator appointed shall be agreed by both parties 

and his/her terms of reference shall be to resolve the issue 
by arbitration. If a mediator is appointed this shall be the 
final stage of appeal. 

(5) Each party is free to refer any industrial matter to the 
Australian Industrial Relations Commission as appropriate. 
In keeping with the spirit of this procedure this would be 
after Stage 2 has been exhausted, the matter remains 
unresolved and Stage 3 is an option that is not being 
followed. 

(6) The parties recognise that problems related to safety 
and other hazardous situations may arise from time to time 
in the workplace or in the course of operations and these 
should be dealt with in accordance with the Occupational 
Health, Safety and Welfare Act and the relevant regulations. 

(7) The parties recognise that matters and problems 
related to rehabilitation will be dealt with by the joint 
rehabilitation co-ordinating committee. 

ATTACHMENT 1 
WATER AUTHORITY OF WESTERN AUSTRALIA 
DISPUTES SETTLING PROCEDURE SUBMISSION 

1. Employee's Name(s) 
2. Position Title 
3. Place of Work 
4. Region/Branch 
5. Classification 
6. Immediate Supervisor/Manager 
7. Union Representative 
8. Date Registered with Manager 
9. Nature of dispute, location and date of dispute is 

applicable (clearly specify in writing the issue(s) 
and what remedy is being sought, continue on 
separate sheet if necessary). 

Employee's Signature 

45.—Structural Efficiency. 
(1) The parties to this Award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the Water Authority and to enhance the career 
opportunities and job security of employees in the industry. 

(2) The Water Authority, employees and the relevant 
union or unions shall establish a consultative mechanism 
and procedures appropriate to the size, structure and needs 

of the work place and the Water Authority generally. 
Measures raised by the parties for consideration consistent 
with the objectives in subclause (1) of this clause shall be 
processed through that consultative mechanism and proce- 
dures. 

(3) Measures raised for consideration consistent with 
subclause (1) hereof shall be related to implementation of 
the new classification structure, the facilitative provisions 
contained in this award and, subject to Clause 46.— 
Training, matters concerning training. 

(4) Without limiting the rights of either the employer or 
a union to arbitration, any other measure designed to 
increase flexibility at a work place or enterprise and sought 
by any party shall be notified to the Commission and by 
agreement of the parties involved shall be subject to the 
following requirements. 

(a) the changes sought shall not affect provisions 
reflecting nation^ standards. 

(b) the majority of employees affected by the change 
at the work place or enterprise must genuinely 
agree to such changes. 

(c) employees shall not lose income as a result of any 
changes. 

(d) the relevant union or unions must be a party to the 
agreement. 

(e) the relevant union or unions shall not unreasona- 
bly oppose any agreement. 

(f) any agreement shall be subject to approval by the 
Western Australian Industrial Relations Commis- 
sion and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency. 

(5) An agreed new wages and classification structure 
forms a Schedule to this Award. 

(a) It is agreed between the parties that a transition/ 
implementation period shall operate from the first 
pay period to commence on or after 12th April, 
1990 until the first pay period beginning on or 
after 12th October, 1990. 

(b) The objective of this transition/implementation 
period is— 

(i) to enable all parties to the award to famil- 
iarise themselves with the new wage classifi- 
cation and definition structure; and 

(ii) for each enterprise to apply (subject to the 
transitional arrangements below) the new 
wage, classification and definition structure 
set out in the attached Schedule in place of 
existing arrangements as defined in Clause 
5.— Definitions of this Award. 

(c) In order to assist in making an orderly transition, 
the following arrangements shall apply: 

(i) From the first pay period commencing on or 
after 12th April, 1990 an employee's new 
wage group shall be determined in accor- 
dance with Clause 39.—Wages of this 
Award. 

(ii) Transfer to the new classification structure 
and definitions shall be at a time determined 
by agreement between the parties, provided 
that the principles set out in the National 
Implementation Manual (when available) are 
adhered to. In the interim the existing 
definitions in Clause 5 of this Award will 
apply. 

(iii) The parties at each enterprise shall undertake 
appropriate consultation in accordance with 
subclause (2) of this clause. 

(iv) Upon transition to the new classification 
structure, subject to subparagraph (iii) 
hereof, employees will perform work in 
accordance with the new classification and 
definitions set out in the attached Schedule 



in lieu of those currently set out in Clause 5 
of this Award. 

(d) Reclassification will be according to the following 
principles: 

(i) Employees will transfer to the new classifica- 
tion structure without loss of pay in accor- 
dance with a schedule agreed between the 
parties which will "line-up" the old classifi- 
cations with the new levels. 

(ii) In the event that there is a claim for 
reclassification to a higher level under the 
new structure on the ground that the em- 
ployee possesses equivalent skill and knowl- 
edge gained through on-the-job experience or 
on any other ground the following principles 
apply. 
(aa) The parties agree that the agreed dis- 

putes avoidance procedure shall be 
followed; 

(bb) Agreed competency standards shall be 
established by the parties in conjunction 
with the relevant National and State 
Training Authorities for all levels in the 
new classification structure before any 
claims for reclassification are proc- 
essed; 

(cc) An agreed accreditation authority shall 
test the validity of an employee's claim 
for reclassification; 

(dd) Reclassification to any higher level 
shall be contingent upon such additional 
work being available and required to be 
performed by the employer. 

(e) The parties are committed to modernising the 
terms of the award and to addressing the issues 
associated with training. It is agreed that the 
National Implementation Manual shall be used in 
conjunction with the Water Authority enterprise 
specific application to be finalised during the 
transition/implementation period. 

46.—Training. 
(1) The parties to this award recognise that in order to 

increase the efficiency and productivity of the Water 
Authority and the metal and water supply industries 
generally, and to ensure mobility within the industries, a 
greater commitment to training and skill development is 
needed. Accordingly, the parties commit themselves to— 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation in accordance with 
subclause (2) in Clause 45.—Structural Efficiency hereof, 
or through the establishment of a training committee, the 
employer shall develop a training programme consistent 
with— 

(a) the current and future skill needs of the Water 
Authority; 

(b) the size, structure and nature of the operations of 
the Water Authority; 

(c) the need to develop vocational skills relevant to 
the Western Australian Water Authority and the 
metal and water supply industries through courses 
conducted by accredited educational institutions 
and providers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be constituted by 
equal members of employer and employee representatives 
and have a charter which clearly states its role and 
responsibilities. For example— 

(a) formulation of a training programme and availa- 
bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on training program- 
mes and availability of training courses and career 
opportunities to employees; 

(c) recommendation of individual employees for 
training and reclassification; 

(d) monitoring and advising management and em- 
ployees on the on-going effectiveness of the 
training. 

(4) (a) Where, as a result of consultation in accordance 
with Clause 45. —Structural Efficiency of this 
Award, or through a training committee and with 
the employee concerned, it is agreed that addi- 
tional training in accordance with the programme 
developed pursuant to subclause (2) hereof should 
be undertaken by an employee, such training may 
be either on or off the job. Provided that if the 
training is undertaken during ordinary working 
hours, the employee concerned shall not suffer any 
loss of pay. The employer shall not unreasonably 
withhold such paid training leave. 

(b) Any costs associated with enrolment and the 
purchase of prescribed textbooks, excluding those 
which are available in the employer's technical 
library, incurred in connection with the undertak- 
ing of training shall be reimbursed by the 
employer upon production of evidence of such 
expenditure. Provided that reimbursement shall be 
on an annual basis, subject to presentation of 
reports of satisfactory progress. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause, which 
exceed those normally incurred in travelling to 
and from work, shall be reimbursed by the 
employer. 

(5) All issues of paid training leave, including quantum 
and training consultative committees, shall be reviewed 
between the parties (M.T.F.U. (W.A.) and the Water 
Authority) after 12 months operation. The Unions reserve 
the right to press for the mandatory prescription of a 
minimum number of training hours per annum, without loss 
of pay, for an employee undertaking training to meet the 
needs of an individual enterprise and the metal and 
engineering industries. 

SCHEDULE "A" 
Classification Structure 

Wage Classification Minimum Training 
Group Title Requirement 
C7 Engineering Tradesperson Post Trade 

—Special Class Certificate or 
Formal Equivalent 

C8 Engineering Tradesperson Completion of 66% of 
—Level III qualification for C7 

C9 Engineering Tradesperson Completion of 33% of 
—Level II qualification for C7 

CIO Engineering Tradesperson Trade Certificate 
—Level I or Formal Equivalent 

Cll Engineering Employee Engineering 
—Level IV Certificate II 

C12 Engineering Employee Engineering 
Level ID Certificate I 

C13 Engineering Employee In-House Training 
Level II 

Wage Group C13: 
Engineering Employee—Level II (Relativity 82%) 

This is an employee who has completed up to three 
months structured training in order to perform work within 
the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at Level C14 and to the 
level of training— 

works under direct supervision, either individually or 
in a team environment; 
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understands and undertakes basic quality control/ 
assurance procedures including the ability to recognise 
basic quality deviations and faults. 

Indicative of the tasks which an employee at this level 
may perform are the following: 

repetitive work on automatic, semi-automatic or single 
purposes machines or equipment; 
assembles components using basic written, spoken 
and/or diagrammatic instructions in an assembly 
environment; 
basic soldering or butt and spot welding skills or cuts 
scrap with oxy-acetylene blow pipe; 
uses selected hand tools; 
cleans boilers; 
maintains simple records. 

Wage Group C12: 
Engineering Employee—Level III (Relativity 87.4%) 

This is an employee who has completed an Engineering 
Certificate I or equivalent training to enable work to be 
performed within the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at C13 and in addition— 

is responsible for the quality of his/her own work, 
subject to routine supervision; 
works under routine supervision, either individually or 
in a team environment; 
exercise discretion within the levels of skills and 
training. 

Indicative of the tasks which an employee at this level 
may perform are the following: 

operates flexibly between assembly stations; 
operates machinery and equipment which requires 
exercising skills and knowledge beyond that of an 
employee at Level C13; 
non-trade engineering skills; 
basic tracing and sketching skills; 
receiving, despatching, distributing, sorting, checking, 
packing (other than repetitive packing in a standard 
container or containers in which such goods are 
ordinarily sold), the documenting and recording of 
goods, materials and components; 
basic inventory control in the context of a production 
process; 
basic keyboard skills; 
advanced soldering techniques; 
attends to boilers; 
operation of mobile equipment including forklifts, 
hand trolleys, pallet trucks, overhead cranes and winch 
operations; 
ability to measure accurately; 
assists one or more tradespersons; 
welding which requires the exercise of knowledge and 
skills above level C13. 

Wage Group Cll: 
Engineering Employee—Level IV (Relativity 92.4%) 

This employee has completed an Engineering Certificate 
II or equivalent training to enable work to be performed 
within die scope of this Level. 

An employee at this level performs work above and 
beyond the skills of an employee at C12 and, to the level 
of training— 

works froih complex instructions and procedures; 
assists in the provision of on-the-job training to a 
limited degree; 
co-ordinates work in a team environment or works 
individually under general supervision; 
is responsible for assuring the quality of his/her own 
work. 

Indicative of the tasks an employee at this level may 
perform are the following— 

use of precision measuring instruments; 
machine setting, loading and operation; 
rigging (certificated); 
responsible for the operation and co-ordination of a 
store; 
inventory and store control, including computer use; 
intermediate keyboard skills; 
basic engineering and fault-finding skills; 
basic quality checks on the work of others; 
licensed and certified forklift, engine and crane driving 
operations to a level higher than C12; 
knowledge of the employer's operations as it relates to 
production processes. 

Wage Group CIO: 
Engineering Tradesperson—Level I (Relativity 100%) 

Such an employee holds a Trade Certificate for a 
Tradeperson's Rights Certificate as an— 

Engineering Tradesperson (Electrical/Electronics)— 
Level I 
Engineering Tradesperson (Mechanical)—Level I 
Engineering Tradesperson (Fabrication)—Level I 

and is able to exercise the skills and knowledge of such 
trade. 

An Engineering Tradesperson—Level I works above and 
beyond an employee at CII and to the level of his/her 
training— 

understands and applies quality control techniques; 
exercises good interpersonal and communications 
skills; 
exercises keyboard skills at a level higher than Cll; 
exercises discretion within the scope of this grade; 
performs work under limited supervision, either indi- 
vidually or in a team environment; 
operates all lifting equipment incidental to the work; 
performs non-trade tasks incidental to the work; 
performs work which, while primarily involving the 
skills of the employee's trade, is incidental or periph- 
eral to the primary task and facilitates the completion 
of the whole task. Such incidental or peripheral work 
would not require additional formal technical training. 

Wage Group C9: 
Engineering Tradesperson—Level II (Relativity to CIO— 
105%) 
An Engineering Tradesperson—Level II is an— 

Engineering Tradesperson (Electrical/Electronics)— 
Level H; 
Engineering Tradesperson (Mechanical)—Level II; 
Engineering Tradesperson (Fabrication)—Level H; 

who has completed the following training requirements— 
33% of the modules towards an appropriate Post Trade 
Certificate; or 
x percentage of modules towards an Advanced Certifi- 
cate; or 
y percentage of modules towards an Associate Di- 
ploma, 

as prescribed in the Manual. 
An Engineering Tradesperson—Level II works above and 

beyond a Tradesperson at CIO and to the level of his/her 
training— 

exercising the skills attained through satisfactory 
completion of the training for this classification, 
subject to prescribed standards; 
exercise discretion within the scope of this grade; 
works under general supervision, either individually or 
in a team environment; 
understands and implements quality control tech- 
niques; 



provides trade guidance and assistance as part of a work 
team; 
exercisestradeskiUsrelevanttospecificrequirementsofthe 
enterpriseatalevelhigheithanEngineeringTradesperson— 
Level I. 

Tasks which an employee at this level may perform are 
subject to the employee having the appropriate Trade and 
Post Trade Training to enable such particular duties to be 
performed. 
Wage Group C8: 
Special Class Engineering Tradesperson—Level I (Relativ- 
ity to CIO— 110%) 
This employee is a— 

Special Class Engineering Tradesperson (Electrical/ 
Electronic)— Level I; or 
Special Class Engineering Tradesperson (Mechan- 
ical)—Level I, 

who has completed the following training requirements— 
66% of the modules towards an appropriate Post Trade 
Certificate; or 
x percentage of modules towards an Advanced Certifi- 
cate; or 
y percentage of modules towards and Associate 
Diploma, 

as prescribed in the Manual. 
A Special Class Engineering Tradesperson—Level I 

works above and beyond a Tradesperson at C9 and to the 
level of his/her training— 

exercises the skills attained through satisfactory com- 
pletion of the training for this classification, subject to 
the standards prescribed by the Manual; 
provides trade guidance and assistance as part of a work 
team; 
assists in the provision of training in conjunction with 
supervisors and trainers; 
understands and implements quality control tech- 
niques; 
works under general supervision, either individually or 
in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to having the appropriate 
Trade and Post Trade Training to enable them to be 
performed— 

exercise high precision trade skills using various 
materials and/or specialised techniques; 
performs operations on a CAD/CAM terminal in the 
performance of routine modifications to NC/CNC 
programmes; 
high voltage switching; 
works on complex machinery and equipment which 
utilises hydraulic and/or pneumatic principles and who, 
in the course of such work, is required to read and 
understand hydraulic and/or pneumatic circuitry which 
controls fluid power systems; or 
works on complex or intricate electrical interconnected 
circuits. 

Wage Group €7: 
Special Class Engineering Tradesperson—Level II (Relativ- 
ity to CIO— 115%) 
This employee is a— 

Special Class Engineering Tradesperson (Electrical/ 
Electronic)— Level II; or 
Special Class Engineering Tradesperson (Mechan- 
ical)—Level II; or 
Special Class Engineering Tradesperson (Fabrica- 
tion)—Level II, 

who has completed the following training requirements— 
an appropriate Post Trade Certificate; or 
x percentage of modules towards an Advanced Certifi- 
cate; or 

y percentage of modules towards an Associate Di- 
ploma, 

as prescribed in the Manual. 
An Engineering Tradesperson Special Class—Level D 

works above and beyond a Tradesperson at C8 and to the 
level of his/her training— 

exercises the skills attained through satisfactory com- 
pletion of the training for this classification, subject to 
the standards prescribed by the Manual; 
is able to provide trade guidance and assistance as part 
of a work team; 
provides training in conjunction with supervisors and 
trainers; 
understands and implements quality control tech- 
niques; 
works under limited supervision, either individually or 
in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to having the appropriate 
Trade and Post Trade Training to enable them to be 
performed— 

works on machines or equipment which utilise com- 
plex electrical/electronic, mechanical, hydraulic and/or 
pneumatic circuitry and controls, or a combination 
thereof; 
works on instruments which make up a complex 
control system which utilises some combination of 
electrical, electronic, mechanical or fluid power princi- 
ples; 
applies advanced computer numerical control tech- 
niques in machining or cutting or welding or fabrica- 
tion. 

Schedule of Applicants 
The Federated Miscellaneous Workers Union of Austra- 

lia, W.A. Branch, Amalgamated Metal Workers and 
Shipwrights Union, Australasian Society of Engineers, 
Moulders and Foundry Workers Union, Electrical Trades 
Union of Workers of Australia (West Australian Branch) 
Perth and the Operative Painters and Decorators Union of 
Australia, West Australian Branch, Union of Workers. 
Dated at Perth this 20th day of March, 1981. 

MEAT INDUSTRY (GOVERNMENT) AWARD 1983 
No. A 44 of 1981. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 7th day of September, 1993. 

T. POPE. 
A/Registrar. 

Meat Industry (Government) Award 1983. 
Award No. A 44 of 1981. 

1.—Title. 
This award shall be known as the "Meat Industry 

(Government)" Award, 1983 and replaces Award No. 26 of 
1967 as varied. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by die Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 



2578 WESTEEN AUSTRALIAN INDUSTRIAL GAZETTE 73 W.A.I.G. 

2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles September, 1989 
2B. Structural Efficiency 

3. Scope 
4. Term 
5. Copy of Award 

5A. Interpretation 
6. Contract of Service 

6A. Seasonal Conditions 
7. Wages 

7A. Allowances 
8. Mixed Functions 
9. Annual Leave 

10. Maternity Leave 
11. Bereavement Leave 
12. Holidays 
13. Absence through Sickness 
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Schedule 1.—Draft Consultative Committee Con- 
stitution 

Schedule 2.—Parties to the Award 

2A.—State Wage Principles—September, 1989. 

It is a term of this award that the Union undertakes for 
the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims award or overaward except when 
consistent with the State Wage Principles. 

2B.—Structural Efficiency. 

(1) Statement of Principle: 

The parties to this award are committed to co-operating 
positively to increase the efficiency, productivity and 
competitiveness of the government meat industry and to 
enhance the career opportunities, quality of working life, job 
satisfaction and job security of employees in the government 
meat industry. 

(2) Consultation in the Workplace: 

(a) At each plant or enterprise a consultative mecha- 
nism shall be established upon request by the 
union. Measures raised by the employer, employ- 
ees or union for consideration consistent with the 
objectives of subclause (1) hereof shall be 
processed through that consultative mechanism. 

(b) Measures raised for consultation consistent with 
paragraph (a) hereof shall, unless specified else- 
where in this Award, include matters related to 
training and vocational education as defined in 
Clause 34.—Skills Acquisition and any other 
measures consistent with subclause (1) of this 
clause. 

(3) Consultative Mechanism and Procedures: 
All consultative mechanisms and procedures for the 

purposes of this clause shall be constituted and operate in 
accordance with Schedule 1 to this Award. 

(4) Change in the Absence of Consultation: 
Without limiting the rights of either the employer or the 

union to arbitration, in a plant or enterprise where no 
consultative mechanism has been established any proposed 
change designed to increase flexibilty at the plant or 
enterprise shall be subject to the following requirements:— 

(a) the change shall not affect standards developed in 
accordance with Clause 34.—Skills Acquisition; 

(b) the change shall not affect the prevailing industrial 
standards of the Western Australian Industrial 
Relations Commission; 

(c) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(d) no employee shall lose income as a result of the 
change; 

(e) the relevant union or unions must be a party to the 
agreement and where discussions are considering 
matters requiring any award variation the union 
must participate in all such discussions. 

(f) any agreement shall be subject to approval by the 
Western Australian Industrial Relations Commis- 
sion. 

3.—Scope. 
This award shall apply to employees classified in Clause 

7.—Wages, employed by the Respondents in— 
(1) The handling or processing of fresh, chilled, or 

frozen meat for sale by retail, auction, wholesale, 
export or contract caterers, or used by Government 
institutions. 

(2) Provided that this award shall not apply to 
employees employed in public hospitals or to 
employees employed under the terms of the 
following awards:— 

Meat Industry (Sausage Casing Manufactur- 
ing) Award No. 32 of 1979 as varied. 
The Meat Industry (Wyndham) Award No. 
16 of 1981 as varied. 
The Meat Industry (Northwest Abattoirs) 
Award No. 18 of 1981 as varied. 
The Meat Industry (State) Award No. R9 of 
1979 as varied. 
The Meat Industry (Western Australian Meat 
Commission—Robb Jetty Division) Award 
No. 16 of 1976 as varied. 
The Meat Industry (Western Australian Meat 
Commission—Midland Division) Award 
No. 17 of 1976 as varied. 

4.—Term. 
The term of this award shall be for a period of three 

months on and from the 23rd day of August, 1983. 

5.—Copy of Award. 
A copy of this award shall be kept by each employer in 

each establishment in some position accessible to all 
employees 

5A.—Interpretation. 
Any reference in this award to the male pronoun or job 

descriptions/classifications expressed in the male gender 
will be read to mean and include reference to the female 
pronoun and females employed in such job descriptions/ 
classifications. 

6.—Contract of Service. 
(1) Except in the case of an employee engaged as a casual 

employee in accordance with the provisions of this clause, 
the contract of service shall be weekly 



(2) (a) A contract of service to which this award applies 
may be terminated in accordance with the provisions of this 
clause and not otherwise but this subclause does not operate 
so as to prevent any party to a contract from giving a greater 
period of notice than is hereinafter prescribed or an 
employer and an employee agreeing to waive such notice. 
Provided that this subclause does not operate so as to affect 
an employer's right to dismiss an employee without notice 
for misconduct and an employee so dismissed shall be paid 
wages for the time worked up to the time of dismissal only. 

(b) Subject to the provisions of this clause, a party to a 
contract of service may, on any day, give to the other party 
the appropriate period of notice of termination of the 
contract prescribed in subclause (5) of this clause and the 
contract terminates when that period expires. Provided that 
where such notice is given at or before the commencement 
of the ordinary hours of duty of any day, that day shall be 
counted as the first day of a week of notice or the day in the 
case of a day of notice. 

(3) In lieu of giving the notice referred to in subclause (2) 
of this clause, an employer may pay the employee concerned 
his ordinary wages for the period of notice to which he 
would otherwise be entitled. 

(4) (a) Where an employee leaves his employment: 
(i) without giving the notice referred to in subclause 

(2) of this clause; or 
(ii) having given such notice, before the notice expires 

he forfeits his entitlement to any moneys owing to 
him under this award except to the extent that those 
moneys exceed his ordinary wages for the period of 
notice which should have teen given. 

(b) In a case to which paragraph (a) of this subclause 
applies:— 

(i) the contract of service shall, for the purposes of 
this award, be deemed to have terminated at the 
time at which the employee was last ready, willing 
and available for work during ordinary working 
hours under the contract; and 

(ii) the provisions of subclause (2) of this clause shall 
be deemed to have been complied with if the 
employee pays to the employer, whether by 
forfeiture or otherwise, an amount equivalent to 
the employee's ordinary wages for the period of 
notice which should have ten given. 

(5) The period of notice referred to in subclause (2) of this 
clause is:— 

(a) in the case of a casual employee, one hour; 
(b) in any other case— 

(i) during the first month of employment under 
the contract, one day; and 

(ii) after the first month of such employment, one 
week. 

(6) An employee shall be paid as a casual employee unless 
he is notified by the foreman before 5.00 p.m. on the day of 
his engagement that he is employed as a weekly hand. 

(7) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself for duty, except when such absence from 
work is due to illness and comes within the provisions of 
Clause 13—Absence Through Sickness, of this award or 
such absence is on account of holidays, annual leave, long 
service leave or bereavement leave to which the employee 
is entitled under the provisions of this award. 

(8) A casual employee shall be paid a proportion of the 
ordinary weekly rate of wage prescribed by this award for 
the calling in which he or she is engaged, according to the 
number of hours actually worked plus twenty per centum of 
that amount with a minimum payment as for seven hours. 

6A.—Seasonal Conditions. 
(1) General Entitlement: 
Any employee other than a casual employee whose 

services have been terminated by the employer through no 
fault of the employee, and who applies for employment 
within two weeks of being next notified by the employer that 

work is available, shall be entitled to have credited to him 
or her— 

(a) Any sick leave which stood to the credit of the 
employee at the time of termination of his or her 
service; and 

(b) The accumulated service which stood to the credit 
of the employee at the time of termination of his 
or her service. 

(2) Long Service Leave: 
For the purposes of long service leave, such an employee 

shall retain his or her continuity of service and shall be 
deemed to have applied for and be granted leave without pay 
for the period between termination and re-employment 
pursuant to Clause 4 of the Government Employees Long 
Service Leave General Order No. 763 of 1982. 

(3) Notification: 
For the purposes of this clause, the publication of an 

advertisement in the Public Notices section of a daily 
newspaper with a ciruclation throughout Western Australia 
shall constitute notification of an employee where the 
advertisement calls for applications for employment for the 
classification held by that employee at the time of the 
employee's termination. 

(4) Unsuccessful Application: 
Subject to subclause (5) hereof, where an employee 

applies for re-employment as prescribed by subclause (1) 
hereof but is not re-employed the entitlement conferred by 
that subclause shall be preserved until such time as the 
employee fails to apply for re-employment in accordance 
with subclause (1) hereof when notified. 

(5) Time Limit: 
The entitlement conferred by subclause (1) hereof shall 

lapse if the period between termination and re-employment 
exceeds 5 years. 

7.—Wages. 
The minimum rates of wages payable to employees covered 
by this Award shall be as follows— 

(1) Employees in butchers shop (retail, wholesale and 
pre-pack section): 

$ 
(a) General Butcher 346.10 
(b) Electric Meat Saw Operator 311.80 
(c) Filler Operator 302.00 
(d) Wrapper/Packer 302.00 
(e) Worker in Pre-Packing Section 302.00 
(f) Cleaner 302.00 
(g) General Hand 302.00 
(h) Provided that any employee who 

is required or permitted to per- 
form the duties of a general 
butcher shall be paid the general 
butcher's wage rate for the day. 

(2) Butcher/Drivers of Motor Vehicles: $ 
(a) (i) Not exceeding 1.2 tonnes 

capacity 356.50 
(ii) Exceeding 1.2 tonnes but 

not exceeding three tonnes 
capacity 359.60 

(iii) Exceeding three tonnes 
but under six tonnes ca- 
pacity 363.10 

(b) (i) Junior Employees— 
Drivers of Motor Vehi- 
cles: 
Rates of Pay: (per cent of 
total wage payable to an 
adult employee for the ca- 
pacity of vehicle being 
driven). 

% 
Under 19 years of age 70 
Under 20 years of age 80 
20 years of age 100 



(ii) No junior employee under 
17 years of age shall be 
permitted to have sole 
charge of a motor vehicle. 

(c) The rates of wage payable to employees 
subject to this subclause shall be specified for 
relevant classifications in the Transport 
Workers (Government) Award No. 2A of 
1952, provided that such rate of wage shall 
not be less than that specified for a General 
Butcher in subclause (1) of this clause. 

(3) Adult employees working in Boning Rooms and 
Export Processing Section: 

$ 
(a) Boner 346.10 
(b) Slicer 328.20 
(c) Carcase Pre-Trimmer 309.40 
(d) Chiller Hand 307.80 
(e) Strapping or Wiring Ma- 

chine Operator 302.00 
(f) Operator of Electric Wiz- 

zard Knife 311.80 
(g) Carton Room Employee 302.00 
(h) Wrapper and Packer 302.00 
(i) Spotter/Packer 308.60 
(j) General Hand 302.00 

(4) Employees employed in branding: 302.00 
(5) Quality Control and Grading: 

(a) Scale System Operator 
and Grader 390.20 

(b) Scale System Operator 374.80 
(c) Grader 364.50 
(d) Quality Standards Officer 

(Aus-Meat) 379.90 
(6) Junior Employees: 

Unless otherwise provided, junior employees shall 
be paid the minimum weekly rates based on the 
percentage of the total wage applicable to the adult 
classification for the work being performed. 

% 
Under 18 years of age 60 
18-19 years of age 70 
19-20 years of age 80 
20-21 years of age 90 

(7) Apprentices: The minimum weekly wage rate of 
apprentices shall be a percentage of the trades- 
man's rate as follows: 

(a) Four Year Tferm 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

(b) Three Year Term 
First Year 55 
Second Year 75 
Third Year 88 

(c) For the purposes of this subclause trades- 
man's rate means the rate of pay of the 
General Butcher as specified in subclause (1) 
of this clause. 

(8) Divisor: 
Payment of hourly wage shall be calculated on 

the basis of a 38 hour divisor. 

7A.—^Allowances. 
(1) Aus-Meat Qualifications Allowance: 
An employee who has successfully completed the 

Ausmeat Standard Language Course or the Ausmeat Quality 
Assurance Course shall be paid the Ausmeat Qualifications 
Allowance, which shall be a flat allowance of $21.90 a 
week, provided the employee is: 

(a) willing to perform Quality Assurance tasks when 
requested to do so by management; and 

(b) not demonstrated to be incompetent in the 
performance of Quality Assurance tasks. 

(2) Cold Temperature Allowance: 
An employee who is required to work at temperatures of 

zero degrees Celsius or less shall be paid the following 
weekly Cold Temperature Allowance for all purposes: 

0 to -16 degrees Celsius $5.90 
-16 to-18 degrees Celsius $11.10 
-18 to -23 degrees Celsius $13.60 
Below -23 degrees Celsius $26.50 

(3) Leading Hand's Allowance: 
An employee who is placed in charge of more than two 

other employees for not less than one day shall be paid the 
following weekly Leading Hand's Allowance for all 
purposes— 

3 to 10 people $12.00 
11 to 20 people $18.70 
More than 21 people $24.60 

(4) TAFE Butcher's Allowance: 
An employee employed at the Bentley TAFE Campus as 

a butcher shall be paid a weekly TAFE Butcher's Allowance 
of $12.00 for all purposes. 

(5) Pro-rata Entitlement: 
Where entitlement to an allowance depends upon the 

performance of particular duties and an employee performs 
those duties for less than a full week, the extent of the 
employee's entitlement to the allowance shall be determined 
in accordance with the principles prescribed by Clause 
10.—Mixed Functions. 

8.—Mixed Functions. 
(1) Payment for Higher Duties: 
Where an employee performs duties of more than one 

classification he or she shall be paid at the higher 
classification rate: 

(a) for the time he or she performed the duties of the 
higher classification, with a minimum of one hour, 
where he or she performed the duties of the higher 
classification for two hours or less in the day; 

(b) for the day, where he or she performed the duties 
of the higher classification for more than two 
hours in the day; or 

(c) for the week, where he or she is engaged on duties 
at the higher classification rate for more than three 
days in that week. 

(2) Application to Tally Workers: 
Notwithstanding subclause (1) hereof, where an employee 

(hereafter called "the step up") replaces a tally worker for 
any part of a day: 

(a) the step-up shall be paid at the higher classifica- 
tion rate for the day; and 

(b) the replaced employee shall be paid for such work 
as he or she had completed in the day; 

with each employee receiving any additional penalties 
and overtally earnings at the rate applicable to the team at 
the time he or she performed the duties of that classification. 
Paragraph (b) of this subclause shall not exclude any 
entitlements to sick leave or any other entitlement to 
payment for the day. 

9.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his employer after a period of twelve months' continuous 
service with such employer. 

(2) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(3) An employee may be rostered off and granted annual 
leave with payment of ordinary wages as prescribed prior 
to his having completed a period of twelve months' 
continuous service, in which case, should the services of 
such employee terminate or be terminated prior to the 
completion of twelve months' continuous service the 



employer may deduct from any moneys due to such 
employee, or otherwise the said employee shall refund to the 
employer, the difference between the amount received by 
him for wages in respect of the period of his annual leave 
and the amount which would have accrued to him by reason 
of the length of his service up to the date of the termination 
of his service. 

(4) Any time in respect of which an employee is absent 
from work except— 

(a) Time spent on holidays or annual leave as 
prescribed by this award; 

(b) time absent through sickness, with or without pay, 
up to a maximum of three calendar months as 
approved by the employer; 

(c) time absent through accident sustained in the 
course of employment up to a maximum of six 
months as approved by the employer, 

shall not count for the purpose of determining his right 
to annual leave. 

(5) If after one month's continuous service in any 
qualifying twelve monthly period an employee lawfully 
leaves his employment or his employment is terminated by 
the employer through no fault of the employee, the 
employee shall be paid one-third of a week's pay at his 
ordinary wage in respect of each completed month of 
continuous service in that qualifying period. 

(6) In addition to any payment to which he may be entitled 
under subclause (5) of this clause an employee whose 
employment terminates after he has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period, shall be given payment in lieu of that 
leave unless- 

(a) he has been justifiably dismissed for misconduct; 
and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(7) When work is closed down for the purpose of allowing 
annual leave to be taken, an employee with less than a full 
year's service shall only be entitled to payment during such 
period for the number of days leave due to him, provided 
that nothing herein contained shall deprive the employer of 
his right to retain that employee during the close down 
period as may be required. 

(8) "Where the employee and the employer agree (the 
employee being under any obligation to agree), and provided 
that the union does not object in writing to that agreement, 
then notwithstanding any other provision in this clause, 
annual leave may be taken in periods of less than 4 
consecutive weeks, provided that: 

(a) one period is of at least 2 weeks duration; 
(b) a further period is of at least 1 weeks duration; 
(c) where the employee is entitled to accrue rostered 

days off pursuant to a 38 hour week Order ratified 
by the Commission, no period of less than one 
week's duration shall be taken unless the em- 
ployee has accrued insufficient rostered days off 
to cover that period; and 

(d) any leave taken pursuant to this subclause shall be 
paid the ordinary rate of wage as defined in 
subclause (9) of clause 10. 

(9) Annual leave shall be taken within twelve months of 
becoming due. 

(10) For the purposes of this clause the ordinary wage of 
an employee engaged in piecework shall be based on the 
average of the payments made to such an employee during 
the period of continuous service during which his leave 
accrued in respect of work performed in ordinary hours, 
including any amount paid for work in such hours in excess 
of the daily tally and for waiting time. 

(11) The provisions of this clause shall not apply to a 
casual employee. 

(12)(a) Subject to what follows all employees shall 
receive an annual leave loading in accordance with the 
practice applying to Government employees as at the date 
of this award. 

(b) Employees engaged on piecework whose rate of wage 
for the purpose of annual leave is set out in subclause (10) 
of this clause shall receive a loading of 10% in addition to 
that wage paid for annual leave or 17 1/2% in addition to 
the rate prescribed in Clause 7—Wages, whichever is the 
greater. Provided that the loading whichever applies does 
not exceed the maximum payable in accordance with the 
practice referred to in paragraph (a) of this subclause. 

10.—Maternity Leave. 
(1) Eligibility for maternity leave:— 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause:— 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of leave and commencement of leave:— 
(a) Subject to subclauses (3) and (6) of this clause, the 

period of maternity leave shall be for an unbroken 
period of from 12 to 52 weeks and shall include 
a period of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
of this subclause if such failure is occasioned by 
the confinement occurring earlier than the pre- 
sumed date. 

(3) (a) Transfer to a safe job:— 
Where in the opinion of a duly qualified 

medical practitioner, illness or risks arising out of 
the pregnancy or hazards connected with the work 
assigned to die employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

(b) If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) of this clause. 

(4) Variation of period of maternity leave:— 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which die leave is to be lengthened. 
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(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of maternity leave:— 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed 4 weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special maternity leave and sick leave:— 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

(7) Maternity leave and other leave entitlements:— 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks; 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of maternity leave on employment:— 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
token into account in calculating the period of service 
for any purpose of the award. 

(9) Tfermination of employment:— 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to work after maternity leave:— 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an employee who was transferred 
to a safe job pursuant to subclause (3), of this 
clause to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions availa- 
ble for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement employees:— 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

11.—Bereavement Leave. 
(1) An employee, shall, on the death within Australia of 

a spouse/rfe facto spouse, father, father-in-law, mother, 
mother-in-law, brother, sister, child or step-child, be entitled 
on notice of leave up to and including the day of the funeral 
of such relation and such leave shall be without deduction 
of pay for a period not exceeding the number of hours 
worked by the employee in two ordinary working days. 
Proof of such death shall be furnished by the employee to 
the satisfaction of the employer. 

(2) Payment in respect of bereavement leave is to be made 
only where the employee otherwise would have been on 
duty and shall not be granted in any case where the employee 
concerned would have been off duty in accordance with his 
roster, or on long service leave, annual leave, sick leave, 
worker's compensation, leave without pay or a public 
holiday. 

(3) The provisions of this clause shall not apply to casual 
employees. 

12.—Holidays. 
(1) The following days or the days observed in lieu shall, 

subject to this clause and to Clause 16—Overtime, of this 
award, be observed as holidays without deduction of pay, 
namely—New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, State Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing Day. 



and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 9— 
Annual Leave of this Award. 

(2) When any of the days mentioned in subclause (1) of 
this clause falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday shall 
be observed on the next succeeding Tuesday. In each case 
the substituted day shall be a holiday without deduction of 
pay and the day for which it is substituted shall not be a 
holiday. 

(3) Any employee who is absent from work on the 
working day before or on the working day after a holiday 
prescribed by this clause, without reasonable excuse or 
without the consent of the employer shall not be entitled to 
payment for the holiday. 

(4) The provisions of this clause shall not apply to casual 
employees. 

13.—Absence Through Sickness. 
(1) An employee other than a casual employee shall be 

entitled to payment for non-attendance on the ground of 
personal ill-health for one-sixth of a week for each 
completed month of service. Payment hereunder may be 
adjusted at the end of each calendar year, or at the time the 
employee leaves the service of the employer, in the event 
of the employee being entitled by service subsequent to the 
sickness to a greater allowance than that made at the time 
the sickness occurred. 

(2) An employee shall not be entitled to receive any wages 
from his employer for any time lost through the result of an 
accident not arising out of or in the course of his 
employment, or for any accident wherever sustained, arising 
out of his own wilful default, or for sickness arising out of 
his own wilful default. 

(3) No employee shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to his employer 
of sickness, but the employer shall not be entitled to a 
medical certificate unless the absence is for three days or 
more or unless absences of less than three days total more 
than five days in the calendar year. 

(4) An employee, if physically capable, shall within eight 
hours of the commencement of a period of absence through 
ill health notify the employer of his inability to attend for 
duty and as far as practicable state the nature of that ill health 
and the estimated duration of the absence. 

(5) Sick leave shall accumulate from year to year so that 
any balance of the period specified in subclause (1) of this 
clause which has in any year not been allowed to an 
employee by his employer as paid sick leave may be claimed 
by the employee and, subject to the conditions herein 
prescribed, shall be allowed by his employer in any 
subsequent year without diminution of the sick leave 
prescribed in respect of that year. 

(6) (a) Subject to the provisions of this subclause the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence 
or a hospital as a result of his personal ill health 
or injury for a period of seven consecutive days 
or more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the employee of the 
obligation to advise the employer in accordance 
with subclause (4) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 

(e) Payment for replaced annual leave shall be at the 
ordinary rate of wage applicable at the time the 
leave is subsequently taken provided that the 
annual leave loading prescribed in Clause 9— 
Annual Leave of this Award shall be deemed to 
have been paid with respect to the replaced annual 
leave. 

(7) This clause shall not apply where the employee is 
entitled to compensation under the Workers' Compensation 
and Assistance Act 1981. 

14.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a time 

and wages records containing the following particulars— 
(a) the name of the employee; 
(b) the class of work performed by him; 
(c) the hours worked each day; 
(d) the wages and overtime paid 
(e) the total number of carcases and/or pieces proc- 

essed by a tally employee each day. 
(2) Such record shall be open for inspection at the office 

of the employer by the secretary of the union or other officer 
appointed by the union, in writing, on any day during 
working hours. 

(3) Any system of automatic recording by means of 
machine shall be deemed to comply with this clause to the 
extent of the information recorded. 

15.—Hours. 
(1) Ordinary Hours: 

(a) The ordinary working hours shall be an average 
of 38 hours per week to be worked in accordance 
with Clause 15A.—Rostered Time Off, and shall 
not exceed 8 in any one day Monday to Friday 
inclusive. 

(b) Ordinary hours in any day shall be consecutive 
except for the meal break. 

(2) Start and Finish Times: 
(a) The starting and finishing time for ordinary hours 

shall not be earlier than 6.00 a.m. and shall not be 
later than 6.00 p.m. Monday to Friday inclusive. 

(b) Starting and finishing times shall be mutually 
agreed between the employer and employee. 

(c) The employer shall place in a prominent place in 
each section of the establishment a roster showing 
such agreed starting and finishing times of all 
employees in that section. 

(d) The employer shall give the employee at least 
seven days' notice that it seeks to vary the 
ordinary starting and/or finishing times. 

(e) Any dispute arising from this subclause shall be 
referred to the Western Australian Industrial 
Relations Commission. 

(3) Shift Workers: 
This clause is subject to Clause 17.—Shift Work. 

15A.—Rostered Time Off. 
(1) Entitlement: 
Employees shall accrue 12 rostered days off per year at 

the rate of one rostered day off for each completed 4 week 
period of service or 1.9 hours for each additional completed 
week of service. 
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(2) Implementation: 
Rostered days off shall be taken at the direction of the 

employer either separately, together or in conjunction with 
annual leave, with payment for each rostered day off 
calculated as 20% of die weekly rate of wage for each 
classification. 

(3) Resignation or Termination: 
Any accrued rostered time off not taken shall be paid out 

upon resignation or termination. 
(4) Service: 

(a) Time spent on annual leave or long service leave 
shall not be treated as service for die purposes of 
this clause. 

(b) Where an employee is absent from work for a 
period in which the employee is in receipt of 
workers' compensation: 

(i) where the period is less than one complete 20 
day work cycle, the employee will continue 
to accrue time towards and be paid for the 
next rostered day off following such absence; 

(ii) where the period exceeds one complete 20 
day work cycle, the employee will not 
continue to accrue rostered time off; and 

(iii) where the period is less than one complete 20 
day work cycle and a rostered day off falls 
within that period, the employee will not be 
re-rostered for an additional day off. 

(5) Other Leave: 
Where an employee has already been granted a rostered 

day off on a particular day, he or she shall not be entitled 
to sick leave or compassionate leave in substitution for the 
rostered day off. 

(6) Casual Employees: 
This clause shall not apply to casual employees. 

16.—Overtime. 
(1) Subject to the provisions of this clause all time worked 

outside the ordinary working hours shall be paid for at the 
rate of:— 

(a) Time and a half for the first two hours and double 
time thereafter if performed in the period between 
one and a half hours before the employees usual 
starting time and that starting time and in the 
period between the employee's usual finishing 
time and midnight. 

(b) Double time if performed after midnight on any 
day when the time so worked commenced before 
that time or if it commenced at or after midnight 
but before one and a half hours before the 
employee's usual starting time. 

(c) Double time if the time so worked commenced at 
or after midnight on Friday but before 6.00 a.m. 
on Saturday, and in such a case the payment of 
double time shall continue until work is com- 
pleted. 

(d) Time and a half for the first two hours and double 
time thereafter with a minimum payment for three 
hours if otherwise worked on a Saturday. Provided 
that all work performed after midday on a 
Saturday shall be paid for at double time. 

(2) All time worked on a Sunday shall be paid for at the 
rate of double time, with a minimum payment for three 
hours. 

(3) All time worked on a holiday prescribed in Clause 
12—Holidays of this Award shall be paid for at the rate of 
double time and a half with a minimum payment for three 
hours. 

(4) In calculating overtime each day shall stand alone and 
subject to the provisions of subclause (3) of this clause, the 
maximum rate payable for that work shall be double the 
ordinary rate. 

(5) When an employee is required to work during his meal 
interval the time worked shall be paid for at the rate of 
double time, but each such employee shall have a break for 
a meal within five hours of commencing duty. 

(6) When an employee without being notified on the 
previous day is required to continue working after usual 
knock off time for more than one hour or after 6.00 p.m. 
whichever is the later, he shall be provided with any meal 
required or shall be paid $5.10 in lieu thereof. 

(7) (a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that the 
employees have at least eight consecutive hours off duty 
between the work on successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of his 
ordinary work on one day and the commencement of his 
ordinary work on the next day that he has not had at least 
eight consecutive hours off duty between those times shall, 
subject to this subclause, be released after completion of 
such overtime until he has had eight consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. 

(c) If on the instructions of his employer, such an 
employee resumes or continues work without having had 
such consecutive hours off duty, he shall be paid at double 
rates until he is released from duty for such period and he 
shall then be entitled to be absent until he has had eight 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(d) (i) Work on Saturday and Sunday shall be deemed to 
be covered by the provisions of this subclause but time 
worked on those days shall not be treated as ordinary 
working time. 

(ii) For the purposes of this paragraph an employee shall 
be deemed to commence and terminate his "ordinary work'' 
on Saturday and Sunday at the times when that work 
commences and terminates on the days Monday to Friday 
inclusive. 

(8) (a) The employer may require any employee to work 
reasonable overtime or overtally, and such employee shall 
work overtime or overtally in accordance with such 
requirement 

(b) The union party to this award, or employee or 
employees covered by this award shall not in any way, 
whether directly or indirectly, be a party to or concerned in 
any ban, limitation or restriction upon the working of 
overtime or overtally in accordance with the requirements 
of this subclause. 

16A.—Meal Times and Breaks. 
(1) Entitlement to Meal Break: 

(a) An employee shall not be required to work for 
more than five hours without a break for a meal. 

(2) Conditions: 
(a) The meal break shall be not less than thirty 

minutes and not more than one hour. 
(b) Notwithstanding subclause (1) of this clause, the 

duration of the normal meal break and the time at 
which it is to be taken shall be mutually arranged 
between the employer and employee, provided 
that, in any event, an employee shall not be 
required to work for more than 6 hours without a 
meal break. 

(c) When an employee is required by the employer to 
work during the employee's normal meal break or 
any portion thereof, the employee shall be paid at 
double the rate to which the employee would 
otherwise be entitled until such meal break is 
taken. 

(d) Shift employees shall be allowed half an hour for 
a meal break which shall be treated as time 
worked for all other purposes. 
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(3) Smoko Breaks: 
(a) Each employee shall be allowed a break of 15 

minutes in the period worked before a meal break 
and a break of 15 minutes in the period worked 
after the meal break to be taken at such times as 
are mutually arranged between the employer and 
the employee concerned. Such breaks shall be 
treated as time worked for all other purposes. 

(b) An employee who is required to work overtime 
shall be allowed a break of at least 15 minutes: 

(i) at the ordinary starting time if the employee 
commences work at least one hour before the 
ordinary starting time; and 

(ii) at his or her ordinary finishing time if the 
overtime is to exceed one and a half hours; 
and 

(iii) after every two hours' continuous work 
outside the ordinary hours. 

(c) Notwithstanding the provisions of paragraph (b) 
hereof a member of the livestock and stockyard 
gang required to work overtime shall be entitled 
to a 15 minute break at 5.00 p.m. 

17.—Shift Work. 
(1) Notwithstanding any of the foregoing provisions, the 

existing practice in respect to shift work shall continue, 
provided that shift employees shall be paid a penalty rate of 
15 per cent in addition to their normal daily wage. 

(2) Any proposed change to the existing practice in 
respect to shift work shall be the subject of negotiations 
between the employer and the union. 

18.—Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which an employee cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it or by any other association or union 
or through the breakdown of the employer's machinery or 
any stoppage or work by any cause which in either case the 
employer cannot reasonably prevent. 

19.—Under-Rate Employees. 
(1) Any employee who by reason of old age or infirmity 

is unable to earn the prescribed wage may be paid such lesser 
wage as may from time to time Ire agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Western Australian Industrial 
Commission for determination. 

(3) After application has been made to the Western 
Australian Industrial Commission and pending the Commis- 
sion's decision, the employee shall be entitled to work for 
and be employed at the proposed lesser rate. 

20.—Apprentices. 
(1) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction not 
being less than one) journeymen and shall not be taken in 
excess of that ratio unless:— 

(i) the union so agrees; or 
(ii) the Commission so determines. 

(2) Where an employer or manager usually and customar- 
ily works at the trade he may be counted as a journeyman 
for the purposes of subclause (1) of this clause. 

(3) Apprentices shall not be permitted to deliver meat. 

21.—Learners. 
(1) No person shall be employed as a learner who has not 

attained die age of 18 years, without the prior written 
agreement of the Union. 

(a) Any such prior written agreement may only be 
forthcoming from the union in exceptional cir- 
cumstances. 

(b) Any dispute arising out of this subclause shall be 
referred to the Western Australian Industrial 
Commission for determination. 

(2) Subject to the provisions of this clause, learners may 
be employed on slicing and table boning. 

(3) In this clause a learner shall mean an employee who 
at his place of employment is required to perform the duties 
of a boner or slicer, and requires training in the performance 
of those duties. 

(4) Learners shall be paid at the rate of the classification 
in which they were working immediately prior to the 
commencement of the period of training or the general hand 
rate, whichever is the greater, provided that when a learner 
is deemed to be competent to perform the minimum tally as 
a member of the table boning or slicing team referred to in 
subclause (8) of this clause, he shall be paid the appropriate 
minimum tally rate. 

(5) Any period of training which may be necessary shall 
be continuous, so far as is practicable. 

(6) The foreman and delegate may decide at any time 
during the period of training that a learner is unlikely to 
become competent and summarily terminate the training. In 
such a case the learner shall be returned to his previous task 
and shall not be penalised. Should a learner not have been 
previously employed in that establishment, the employer 
where practicable shall transfer him to work of another 
classification. 

(7) The foreman and delegate shall determine whether a 
learner is competent. 

(8) The period of training shall be such as is necessary 
to enable the employee to acquire the competence to 
perform as a member of a table boning or slicing team 
without impeding other members. 

(9) The maximum number of learners allowed to any 
employer, in any one establishment, shall be in the 
proportion of one learner to eveiy two or fraction of two tally 
employees employed in a particular classification, unless 
agreed otherwise between the employer and the union. 

22.—Junior Employees. 
(1) In any establishment or part thereof where an' 

apprentice is not permitted or where the number of 
apprentices that may be employed has been fully availed of, 
junior employees may be employed in the proportion of one 
junior to every three or fraction of three employees in receipt 
of a wage equal to or greater than that of a General Hand, 
classification in clause 7.—Wages, of this Award subject to 
the following provisions:— 

(a) Provided that if employed as a boner, sliccr, or 
trimmer they shall be paid the adult rate for the 
appropriate class of work performed except when 
employed as learners, in which case the provisions 
of subclause (4) of clause 21—Learners shall 
apply. 

(b) Provided further that no junior employee under the 
age of 18 years shall be employed to operate a 
wiring machine, mincing-machine, silent cutter or 
meat patty maker. 

(c) No junior male shall be permitted to lift weights 
in excess of the following:— 

(i) Under 16 years of age—18 Kilos 
(ii) Under 17 years of age—27 Kilos 

(iii) Under 18 years of age—36 Kilos 
(d) No junior female shall be required to lifta weight 

in excess of 16 kilos. 
(2) Junior employees may be employed in assisting 

carcase carters but not more than one junior shall be 
employed on each vehicle and he must be in the capacity 
of an assistant. 

23.—Definitions and Work of Employees. 
(1) "General Butcher"—means an employee who has 

served an apprenticeship or has had at least four years' 
experience in general butchering and is not exclusively 
employed in the making of smallgoods.or boning or slicing 
or in such other cases where an employer engages or calls 
upon an employee to perform tradesmen's functions of 
general butcher. 



(2) "Carcase Pre-Trimmer" means an employee who 
removes seeds, burrs, hair, hide or wool pieces, contamina- 
tion or other foreign materials. 

(3) "Wrapper/Packer" means an employee who wraps or 
packs meat or smallgoods in paper, cartons or other 
materials but does not use a knife or perform the duties of 
a general butcher. 

(4) "Spotter/Packer" means an employee who shall 
inspect meat before packing for quality and/or specification 
and whose duties may include the removal of hair, dirt or 
pieces of sinew with a knife, shears or scissors (but shall not 
include trimming or slicing) and the wrapping of meat when 
required and packing it into cartons or boxes. 

(5) "Cleaner" means an employee who is required to 
clean and sanitise premises to the standards prescribed by 
the Meat Export Regulations. 

(6) Any dispute arising from this clause shall be referred 
to the Western Australian Industrial Commission for 
determination. 

24.—Work of Employees in Boning Rooms. 
(1) (a) "Boner"—a boner's work shall be the boning out 

of whole carcases of beef, veal, mutton, lamb, pork, goats 
and/or piecemeals in any of those categories. The foreman 
shall direct the boning method required, that is, straight or 
specified boning and/or piecemeal boning. 

(1) Straight boning shall mean any type of boning on 
benches or rails other than specified or piecemeal boning. 

(ii) Specified or piecemeal boning shall mean the type of 
cut that the employer or foreman directs the boner to carry 
out. 

(b) The duties of a sheer shall be the removal of sinews, 
serous membrane, lymph glands, excessive fat, dirt, foreign 
material, skinning out and slicing to size (including cubing), 
removal of any portion of parts, and placing (but not 
packing) into cartons or boxes as required. 

Provided that the task of cubing shall not be required of 
an employee engaged in the classification "sheer" em- 
ployed on a tally system of operation and remuneration 
except by agreement between the union and the employer 
concerned and the approval of the Western Australian 
Industrial Commission. 

(2) (a) Boner's tallies—the following daily tally or the 
equivalent thereof per boner shall be: 

(i) Beef —Table or fixed hook boning— 40 quarters 
—On rail (mechanical) quarter boning —46 
quarters 

(ii) Sheep—Table or fixed hook boning—72 carcases 
(iii) Goats—Table or fixed hook boning—12 carcases 
(iv) Vealers—Table or fixed hook boning—50 car- 

cases 
(v) Pigs—"Chopper pigs" (namely pigs weighing 77 

kilograms (170 lbs) and over) 12 1/2 carcases with 
skin on, and 15 carcases with skin removed. 

Liberty is reserved to the parties to apply to 
vary the provisions herein to provide tallies for the 
boning of other categories of pigs. 

(vi) Notwithstanding the provisions of this paragraph 
the tally for boners shall be reduced by agreement 
between an employer and the union of employees 
where it is shown that a system of boning is not 
100 per cent efficient. 

(vii) Any matters of disagreement between an em- 
ployer and the union of employees over any of the 
provisions of this paragraph shall be referred to 
the Western Australian Industrial Commission for 
determination. 

(viii) Liberty to apply to vary this paragraph is reserved 
to the parties in the event of the introduction of 
new methods of boning. 

(b) Equivalents—For the purpose of computing the daily 
tally the following equivalents shall apply: 

(i) Beef— 
One hindquarter shall equal one quarter of beef. 

One forequarter shall equal one quarter of beef. 
One forequarter or hindquarter from a body 

weighing over 318 kilograms (700 lb) shall equal 
one and one-half quarters of beef. 

Five briskets shall equal one quarter of beef. 
Seven briskets with shin shall equal two 

quarters of beef. 
Three rumps and loins shall equal two quarters 

of beef. 
Fifteen shins shall equal one quarter of beef. 
Two necks and blades shall equal one quarter 

of beef. 
Two ribs and two briskets shall equal one 

quarter of beef. 
Three crops shall equal two quarters of beef. 
Three shoulders shall equal two quarters of 

beef. 
Three chucks and blades shall equal two 

quarters of beef. 
Five butts shall equal two quarters of beef. 
Five briskets with shin and portion of clod bone 

attached shall equal two quarters of beef. 
Three loins shall equal one quarter of beef. 
Bulls and genuine stags weighing— 

Under 136 kilograms (301 lb) shall equal 
1 carcase of beef. 

136 kilograms (301 lb) to 272 kilograms 
(600 lb) shall equal 1.5 carcases of beef. 

272.6 kilograms (601 lb) and over shall 
equal 2 carcases of beef. 

A "genuine stag" means a fully grown animal 
that exhibits characteristics of a bull including a 
definite neck crest. Any dispute arising from this 
definition shall be determined by a Meat Inspec- 
tor. 

(ii) Sheep and Goats— 
One carcase under 29 kilograms (64 lbs) or one 

trunk with chump or portion of chump attached 
shall equal one carcase. 

One carcase or one trunk with chump or portion 
of chump attached over 29 kilograms (64 lb) and 
under 41 kilograms (90 lb) shall equal one and 
one-half carcases. 

One carcase 41 kilograms (90 lb) or over shall 
equal two carcases. 

One ram lamb 16.3 kilograms (36 lb) and over 
shall equal one and a half carcases. 

One ram or genuine stag shall equal two 
carcases. 

One billy goat 18 kilograms (40 lb) and over 
shall equal two carcases. 

Four trunks shall equal three carcases. 
Four pairs of legs shall equal one carcase. 
Three pairs of loins shall equal one carcase. 
Two pairs of hindquarters shall equal one 

carcase. 
Two pairs of forequarters shall equal one 

carcase. 
When carcases are boned out, ribbed or bird- 

caged, each such carcase shall equal one and 
one-quarter carcases. 

(iii) Vealers— 
One calf of and less than 27 kilograms (60 lbs) 

or trunk with chump or portion of chump attached 
shall equal one carcase. 

One calf or one trunk with chump or portion of 
chump attached over 27 kilograms (60 lbs) and 
less than 54 kilograms (120 lbs) shall equal one 
and a half carcases. 
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One calf of and over 54 kilograms (120 lbs) and 
under 90 kilograms (200 lbs) shall equal three 
carcases. 

Three pairs of loins shall equal one carcase. 
Four trunks shall equal three carcases. 
Four pairs of legs shall equal one carcase. 
Two pairs of hindquarters shall equal one 

carcase. 
Two pairs of forequarters shall equal one 

carcase. 
Liberty is reserved to the applicant to apply to 

vary any of the provisions of this subparagraph. 
(iv) Pigs— 

Liberty is reserved to the parties to apply to 
vary this paragraph to provide equivalents for the 
purpose of computing daily tally for the boning of 
pigs. 

(3) (a) Slicer's Tallies—the following daily tally or the 
equivalent thereof per slicer shall be: 

(i) Beef—40 quarters 
(ii) Sheep—72 carcases 

(iii) Goats—12 carcases 
(iv) Vealers—50 carcases 

(b) Equivalents—For the purpose of computing the daily 
tally the following equivalents shall apply: 

(i) Beef- 
One hindquarter shall equal one quarter of beef. 
One forequarter shall equal one quarter of beef. 
One forequarter or hindquarter from a body 

weighing over 318 kilograms (700 lb) shall equal 
one and one-half quarters of beef. 

Five briskets shall equal one quarter of beef. 
Seven briskets with shin shall equal two 

quarters of beef. 
Three rumps and loins shall equal two quarters 

of beef. 
Fifteen shins shall equal one quarter of beef. 
Two necks and blades shall equal one quarter 

of beef. 
Two ribs and two briskets shall equal one 

quarter of beef. 
Three crops shall equal two quarters of beef. 
Three shoulders shall equal two quarters of 

beef. 
Three chucks and blades shall equal two 

quarters of beef. 
Five butts shall equal two quarters of beef. 
Five briskets with shin and portion of clod 

bones attached shall equal two quarters of beef. 
Three loins shall equal one quarter of beef. 
Bulls and genuine stags weighing— 

Under 182 kilograms (400 lb) shall equal 
1 carcase of beef. 

182 kilograms (400 lb) but less than 363 
kilograms (800 lb) shall equal 1.5 carcases of 
beef. 

363 kilograms (800 lb) and over shall 
equal 2 carcases of beef. 

Any dispute arising from this definition 
shall be determined by a Meat Inspector. 

(ii) Sheep and Goats— 
One carcase under 29 kilograms (64 lb) or one 

trunk with chump or portion of chump attached 
shall equal one carcase. 

One carcase or one trunk with chump or portion 
of chump attached of and over 29 kilograms (64 
lb) but under 41 kilograms (90 lb) shall equal one 
and one-half carcases. 

One carcase of 41 kilograms (90 lb) or over 
shall equal two carcases. 

One ram lamb 16.3 kilograms (36 lb) and over 
shall equal one and a half carcases. 

One ram or genuine stag shall equal two 
carcases. 

One billy goat 18 kilograms (40 lb) and over 
shall equal tqo carcases. 

Four trunks shall equal three carcases. 
Four pairs of legs shall equal one carcase. 
Three pairs of loins shall equal one carcase. 
Two pairs of hindquarters shall equal one 

carcase. 
Two pairs of forequarters shall equal one 

carcase. 
(iii) Vealers— 

One calf of and less than 27 kilograms (60 lbs) 
or trunk with chump or portion of chump attached 
shall equal one carcase. 

One calf or one trunk with chump or portion of 
chump attached over 27 kilograms (60 lbs) and 
less than 54 kilograms (120 lbs) shall equal one 
and a half carcases. 

One calf of and over 54 kilograms (120 lbs) and 
under 90 kilograms (200 lbs) shall equal three 
carcases. 

Three pairs of loins shall equal one carcase. 
Four trunks shall equal three carcases. 
Four pairs of legs shall equal one carcase. 
Two pairs of hindquarters shall equal one 

carcase. 
Two pairs of forequarters shall equal one 

carcase. 
Liberty is reserved to the applicant to apply to 

vary any of the provisions of this subparagraph. 
(iv) Pigs— 

Liberty is reserved to the parties to apply to 
vary this paragraph to provide equivalents for the 
purpose of computing daily tally for the boning of 
pigs. 

(4) The ratio of sheers to boners employed on a full time 
basis shall be one slicer to each boner except where 
otherwise agreed upon in writing between an employer and 
the union of employees. 

(5) Notwithstanding the provisions of subclause (4) of this 
clause, in any establishment which operates an on-rail 
(Mechanical) quarter boning system, the ratios of slicers to 
boners may be fixed by agreement between the employer 
and the union of employees and in the event of a 
disagreement it shall be referred to the Western Australian 
Industrial Commission for determination. 

(6) Tally employees who are kept waiting, for stock or by 
any interruption of work not caused by the tally employees, 
in excess of the aggregate of 15 minutes in any day, shall 
be paid at time rates until the stock arrives or work resumes. 

(7) (a) Over tally rates shall be computed on the basis that 
the tally rate equals one fifth of the appropriate classification 
rate of wage divided by the daily tally 

(b) Where Boners and Slicers employed as members of 
the boning teams receive less total earnings on any day than 
they would have received, for processing the same amount 
of tally and over tally, under the provisions of the "Meat 
Industry (State) Award No. R9 of 1979 as varied, an 
allowance equivalent to the difference shall be paid to those 
Boners and Slicers. 

Total earnings shall include:— 
(i) The minimum rate of wage as provided for in 

Clause 7—Wages of this award 
(ii) The over tally rate as provided for in Clause 

24—Work of Employees in Boning Rooms; of 
this award and 

(iii) Service Pay as contained in the Government 
Employees Service, and Supplementary Payments 
Order. 
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The allowance, if required shall be calculated as a flat 
payment for a Boner or Slicer at the third year of service and 
shall be applicable to all employees regardless of length of 
service. 

(8) Subject to clause 18.—Breakdowns of this Award on 
any day that tally is not processed, a tally employee shall 
be paid one fifth of his classification rate of wage. 

(9) (a) When the daily tallies or the equivalents thereof 
are exceeded a tally employee shall be paid rate and one half 
for each such excess carcase or equivalent thereof processed, 
provided that when such excess tally or equivalent is 
processed outside of the ordinary working hours Monday to 
Friday (both inclusive), a tally employee shall not receive 
overtime rates of payment in addition to the applicable 
excess tally rate. 

(b) When a tally employee is required to work on a 
Saturday, he shall be paid rate and one half for each carcase 
or equivalent thereof processed up to one quarter of tally and 
double rate thereafter. 

(c) When a tally employee is required to work on a 
Sunday, he shall be paid double rate for each carcase or 
equivalent thereof processed. 

(d) When a tally employee is required to work on a 
holiday prescribed by this award, he shall be paid double rate 
and one half for each carcase or equivalent thereof 
processed. 

(10) Additional Allowances (Other than for Boners and 
Slicers)— 

(a) In any boning room where boners and/or slicers 
are employed and paid on a tally system, 
employees engaged in any of the callings speci- 
fied in placitum (i) of this paragraph, shall be paid 
an allowance per day in accordance with the 
provisions of paragraph (b) of this subclause for 
each quarter or carcase or equivalent thereof, 
(except bulls and genuine stags, ram lambs, rams 
and genuine stags and birdcaging) processed by 
boners in excess of the daily tally prescribed for 
boners in subclause (2) of this clause (and in the 
case of beef the tally to be applied for the purpose 
of this subclause shall be that prescribed for table 
or fixed hook boning) in addition to the rates of 
wages to which they are entitled pursuant to clause 
7.—Wages, of this award. 

(i) Specified Callings: 
Carcase Pre-Trimmer 
Carton Room Employee 
Scale Weigher 
Spotter/Packer 
Spotter or Quality Control Tfester 
Strapping or Wiring Machine Operator 
Tally Employee (Recorder) 
Wrapper and Packer 

(ii) For the purpose of this subclause, the callings 
specified in placitum (i) of this paragraph 
shall be allocated the following values— 

Carcase Pre-Trimmer as 
defined (including em- 
ployees solely feeding 
quarters or carcases to 
Boners from chillers) 0.4 
Carcase Pre-Trimmer as 
defined and who also feeds 
quarters or carcases to 
Boners from chillers 0.6 
Carton Room Employees 0.4 
Scale Weigher 0.4 
Spotter/Packer 1.0 
Spotter or Quality Control 
Tester 1.0 
Strapping or Wiring Ma- 
chine Operator 0.4 
Tally Employee (Re- 
corder) 0.4 
Wrapper and Packer 1.0 

(b) For the purpose of this subclause, the number of 
quarters or carcases to be paid for each day shall 
be calculated as follows: 

(i) Spotter/Packer Spotter or Quality Control 
Tester Wrapper and Packer: 

Total over tally : Total number of by 
Boners each day Spotter/Packers, Spotters or 
Quality Control Testers and Wrappers and 
Packers each day 

(ii) All other employees specified in placitum (i) 
of paragraph (a) of this subclause: 

The result of the calculation in placitum (i) 
of this paragraph multiplied by the values 
assigned in placitum (ii) of paragraph (a) of 
this subclause. 

(iii) The calculation to be made in placitas (i) and 
(ii) of this paragraph shall be taken to two 
decimal places. 

(c) The additional allowance for each quarter or 
carcase to be paid for in accordance with 
paragraph (b) of this subclause, shall be as 
follows:— 

(i) Beef—33 cents for each quarter processed in 
excess of tally 

(ii) Sheep—20 cents for each carcase processed 
in excess of tally 

(iii) Goats—20 cents for each carcase processed 
in excess of tally 

(iv) Vealers—27 cents for each carcase processed 
in excess of tally 

(v) Pigs—Choppers (i.e. pigs weighing 77 kilo- 
grams [170 lbs] or more)— 

$1.00 per carcase with skin on processed 
in excess of tally; 

86 cents per carcase with skin removed 
processed in excess of tally 

(d) The provisions of this subclause shall not affect 
the right of the employer to require any employee 
entitled to the payment of the additional allow- 
ances prescribed herein to work the ordinary hours 
of work as prescribed by clause 15.—Hours, of 
this award, or the obligation of the employees to 
work as so required by the employer. 

(e) That, for the purposes of subclause (10), band saw 
labourers shall, when required to saw long legs for 
bone-in cryovac orders: 

(i) be deemed to be a specified calling within the 
meaning of placitum (i) of paragraph (a); 

(ii) be allocated a unit value of 1.0 within the 
meaning of placitum (ii) of paragraph (a); 
and 

(iii) be subject to the additional allowance speci- 
fied in placitum (ii) of paragraph (c). 

(iv) This paragraph is to have effect on and from 
the 29th of March 1984. 

25.—Travelling Expenses. 
All reasonable travelling expenses incurred by any 

employee sent from one establishment to another shall be 
refunded by the employer. 

26.—Clothing and Tools of Trade. 
(1) Clothing 

(a) Subject to subclause (3) of this clause, the 
employer shall supply free of cost to each 
employee in each section the clothing prescribed 
in paragraph (b) of this subclause and shall be 
responsible for the laundering of that clothing. To 
compensate for the laundering an amount of 
twenty cents per week shall be deducted by the 
employer from the wage due to each such 
employee. 



(b) Employees will be supplied with either: 
(i) an issue of white trousers and white shirts, 

without sleeves; or 
(ii) white overalls; or 

(iii) white wrap-on 
according to the preference of the employee, 

(iii) Employees so requiring shall be supplied 
with an issue of white caps or hairnets as 
required by the regulations of the Department 
of Primary Industiy. 

(c) All clothing and caps are to be issued in the 
employee's time and returned by the employee, as 
required by the employer, in the employee's time 
upon completion of each day's work. 

(2) (a) Waterproof boots shall be issued to employees 
required to wash down floors. 

(b) Waterproof aprons shall be issued to employees 
requiring same because of the nature of their work. 

(3) Cold Storage—an employee required to work in a 
room artificially cooled below a temperature of zero degrees 
Celsius shall be issued with the following clothing free of 
cost:— 

(a) Freezer coat i.e. a coat that has been designed and 
manufactured for use by employees in cold 
temperatures. 

(b) Freezer boots i.e. boots that have been designed 
and manufactured for use by employees in cold 
temperatures. 

(c) Freezer gloves or canvas or leather gloves with 
woollen inners. 

(d) Protective head covering that can be extended to 
cover the wearer's ears if required, e.g. forage cap, 
peak cap with ear flaps, woollen balaclava or 
woollen beret. 

(e) Either denim or flannel trousers at the option of 
the employee provided that an employee who has 
completed six months' satisfactory service shall 
be supplied with an additional pair of either denim 
or flannel trousers to enable the employee to 
launder his trousers. 

(4) (a) The employer shall have available a sufficient 
supply of protective equipment, namely, aprons of polythene 
and canvas for boners and chain mesh gloves consisting of 
either thumb and forefinger or thumb and two fingers at the 
choice of the employee. 

(b) An employee to whom protective equipment has been 
issued shall use that equipment for the purpose it is supplied. 

(5) A tool allowance of $1.60 per week shall be paid to 
all butchers, boners and slicers. All other employees shall 
be supplied free of cost knives and pouches when required. 

(6) (a) The clothing or equipment issued to an employee 
under this clause shall remain the property of the employer, 
and an employee shall take reasonable care of any clothing 
or equipment so issued. 

(b) If an employee wilfully damages or fails to return 
clothing or equipment issued to him the employer may 
recover from that employee the cost of replacing the 
clothing or equipment so damaged or not so returned or may 
deduct such cost, less fair wear and tear from moneys 
payable to such employee. 

27.—General Conditions. 
(1) All employees shall be paid weekly and in the time 

of the employer not later than Friday in each week. 
(2) Each employee's wages shall be enclosed in an 

envelope on or in which shall be shown the name and 
address of the employee, the period of service, ordinary time 
worked, overtime, over-tally and other penalties and 
deductions. 

(3) The employer shall provide an adequate first aid 
section staffed by a qualified first aid officer and in addition 
maintain an adequate first aid kit in each section of his 
establishment, accessible to employees at all times. 

(4) A tally employee who has completed the number of 
carcases required for the day by the employer shall not be 
required to perform any other work on that day. 

(5) The employer shall provide suitable dressing rooms 
containing sufficient lockers for all employees except 
casuals when required, also full provisions for die drying of 
wet clothes as required. 

(6) The employer shall provide suitable dining room with 
sufficient hot water for making of tea, etc., also sufficient 
tables and seating accommodation for all employees and 
refrigerator. 

(7) Sufficient hot and cold showers shall be provided . 
(8) No junior employee shall be permitted to work in a 

chamber with a temperature below zero Celsius. "Cham- 
ber" shall mean any room artificially cooled. 

(9) No employee shall be required or permitted to work 
in a boning room when the temperature is lower than 7 
degrees Celsius. 

(10) Employees, when over heated through working 
outside, shall be allowed to cool down before entering the 
cold chambers. 

(11) Any employee appointed pursuant to this subclause 
who is not a full time first aid officer or nurse shall be paid 
$6.50 per week. 

(12) The employer shall supply when required, reasonable 
transport to any injured employee, without cost to the 
employee. 

(13) No employee shall be required to work in a cold 
chamber in which there are wet or icy floors. 

(14) The employer shall ensure that there is an ammonia 
helmet located adjacent to the freezer chambers. 

(15) No employee, other than an employee specifically 
engaged for the task, shall be required to clean out toilets 
or change rooms. 

(16) The employer shall provide a power driven grind- 
stone, free of cost, to the employees in each established. 

(17) When boners and slicers are employed on the tally 
system they shall work on a team basis. 

(18) In each section of any establishment where boning 
and slicing is performed, the employer shall keep a tally 
board on which shall be shown the number and type of 
carcase to be processed each day and where practicable, the 
earnings of the employees on the previous day. 

28.—Long Service Leave. 
The conditions governing the granting of long service 

leave to full time Government Wages employees generally 
shall apply to employees covered by this award. 

29.—Saving. 
Nothing in this award shall be the means of reducing the 

wages and allowances at present being paid to employees 
covered by this award and employed by the respondents, in 
excess of the award rates. 

30.—Trade Union Training Leave. 
(1) Subject to the provisions of this Clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 
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(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the relevant union indicating that the 
employee has been nominated for the course. The applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the authority which is 
conducting the course. 

(7) A qualifying period of 12 months in Government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than a half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months Government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

31.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee, 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a union nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the union and em- 
ployer; 

(iii) when prior agreement between the union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved, 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this Clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this Clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
Clause. 

(c) The provisions of this Clause shall not be apply to 
special arrangements made between the parties which 
provide for unpaid leave for employees to conduct union 
business. 

(4) The provisions of this Clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

32.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to die employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
Clause or until the authority is cancelled in writing by the 
employee; 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficiently to cover 
the subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation, to the relevant 
union party to this award at such intervals as are agreed 
between the employer and the Union. 

33.—New Technology. 
(1) (a) Where an employer introduces equipment which 

reduces the number of tally employees required to maintain 
the previous rate of production, the employer shall receive 
the financial benefit of the introduction of that equipment 
and the union and employer shall negotiate and reach 
agreement so that the remaining tally employees continue 
to receive payment as if the tally employees replaced by the 
equipment continued to work and receive payment. 

(b) Notwithstanding subclause (a) hereof, the employer 
and the union shall negotiate and reach agreement on an 
appropriate adjustment to compensate the remaining tally 
employees where the equipment is inefficient or requires 
additional or more difficult tasks to be performed. 

(2) As a consequence of the introduction of such 
equipment, the employer and the union may agree that the 
existing tally system is inappropriate and may negotiate and 
introduce another incentive system of payment subject to 
ratification by the Industrial Relations Commission. 

(3) Any dispute arising out of this clause may be referred 
by either party to the Industrial Relations Commission for 
determination. 
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34.—Skills Acquisition. 

(1) Establishment of Skill Level: 
(a) The parties to this award shall determine the 

appropriate range of skills applicable to each 
classification level. 

(b) Each employee shall be paid the wage rate 
specified for a classification level defined in 
accordance with paragraph (a) hereof. 

(c) The level of skills possessed by each employee 
shall be determined by training standards, certifi- 
cation and experience in accordance with sub- 
clauses (2) and (3) of this clause. 

(d) "Experience" for the purpose of this clause, 
means skills gained in an industry or occupation 
or away from work and which are recognised 
within the classification structure. 

(2) Training Standards: 
(a) Where relevant training standards have been 

developed by the appropriate State Training 
Authority, those standards shall be adopted in 
respect of matters relating to training in the 
industries and callings covered by this Award. 

(b) Where relevant national training standards have 
been registered by the National Training Board, 
those standards shall be adopted with respect to 
matters relating to training in the industries and 
classifications covered by this Award. 

(c) Where relevant training standards have been 
developed by the appropriate State Training 
Authority or registered by the National Training 
Board, the parties to this Award shall establish the 
standards to be adopted with respect to matters 
relating to training in the industries and classifica- 
tions covered by this Award. 

(d) "Training Standards" for the purposes of this 
clause shall include, but not be limited to, the 
following— 

(i) the standards and competencies of skills 
required for each classification; 

(ii) curricula development; 
(iii) training courses; 
(iv) articulation and accreditation requirements 

for both on and off the job training; 
(v) on the job training guidelines. 

(e) "Appropriate State Training Authority" for the 
purposes of this clause shall mean an authority 
created in the state of Western Australia, whether 
by statute or otherwise, and agreed by the parties 
to this award as developing training standards and 
accrediting training and vocational education in 
accordance with this clause. 

(3) Training Standards, Vocational Education and Ac- 
creditation: 

All training and vocational education for the purpose of 
imparting skills corresponding to the classification structure 
of this award shall be— 

(a) consistent with the training standards established 
in accordance with subclause (2) hereof; 

(b) of a form which is recognised for the purpose of 
attainment or contributory towards the attainment 
of an accredited vocational education qualifica- 
tion; and 

(c) accredited by the appropriate State Training 
Authority; or, 

(d) in the absence of an appropriate State Training 
Authority, agreed by the parties to this award as 
adequate in meeting the requirements of this 
subclause. 

35.—Employee Counselling. 
(1) Procedure: 
Where an employer needs to counsel an employee, the 

following procedure shall be followed— 
(a) Counselling: 

(i) In the event that the conduct of an employee 
is unsatisfactory, the employee's immediate 
supervisor, or any other officer so authorised, 
may exercise the employer's right to counsel 
the employee so that die employee under- 
stands the nature and implications of his or 
her actions. 

(ii) The first warning, if given verbally, shall be 
confirmed in writing as soon as practicable. 

(iii) Any second warning shall be given in the 
presence of a Union delegate and confirmed 
in writing. 

(b) Dismissal: 
Should it be necessary to warn an employee for 

a third time, the contract of service may be 
terminated in accordance with the provisions of 
Clause 6.—Contract of Service, of this award. 
Such notice shall be given in the presence of a 
Union delegate. 

(2) Misconduct: 
The procedure described in subclause (1) hereof is 

intended to preserve the rights of the individual employee, 
but shall not limit the right of the employer to summarily 
dismiss an employee for misconduct. 

36.—Right of Entry. 
(1) Right of Entry 
On notifying the employer or the manager of the 

employer's establishment at which employees, whose 
conditions of work are subject to this award, are employed, 
the Union Secretary or any officer duly authorised by the 
Union for the purpose of this Award shall have the right to 
visit the establishment at any time when work is being 
carried out by employees subject to the Award and to 
interview such employees. Subject to subclause (2) hereof, 
such right shall not be exercised more than once in any week 
other than by the consent of the employer. 

(2) Additional Visits: 
In the case of a disagreement existing or anticipated 

concerning any of the provisions of this Award, the Union 
Secretary or duly authorised officer of the union, on 
notifying the employer or manager of the employer's 
establishment shall have the right to enter the business 
premises of the employer to view the work the subject of 
any disagreement. 

(3) Undue Interference: 
The right of entry exercised by the Secretary of the Union 

or an authorised union official shall not unduly interfere 
with work. 

Schedule. 1 
DRAFT CONSULTATIVE COMMITTEE 

CONSTITUTION 
Preamble 
Union and Management are committed to improved and 

effective consultation in the workplace. Both parties agree 
that consultation will provide Union members with an 
opportunity to participate in decisions which impact on their 
working lives and support the principle of consultation. 
Management and Union also agree that effective consulta- 
tion is dependent upon: 

— information sharing 
— facilities and training for committee members 
— commitment from both sides 
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It is therefore agreed that the establishment of an 
Employee/Management Consultative Committee is the most 
appropriate method whereby the above principles can be 
practised and upheld. 

Objectives of the Committee: 
The objectives of the Committee will be: 

— to increase the quality of working life for all 
company employees particularly in the areas of 
job design, skill formation, training and the 
working environment, both physical and mental 

— to improve job security, productivity and effi- 
ciency of the company 

— to increase the competitiveness of the company 
and its products, both nationally and internation- 
ally. 

Terms of Reference: 
The following matters should be discussed at the 

Committee: 
(1) Future plans. 
(2) Current market conditions and general conditions 

of the industry as they impact directly upon the 
enterprise (which discussions would remain on a 
general level). 

(3) The introduction of new technology/machines or 
new or revised work methods and the associated 
planning of layout, training, job numbers, skill 
requirements, etc. 

(4) Company Training Plans developed in accordance 
with the award. 

(5) Operational practices and organisational change. 
(6) Any other matters raised by employees or Man- 

agement which impact on the employees or the 
efficiency of the enterprise other than those 
matters raised in the following section—Matters 
Requiring Central Union Involvement. 

Where appropriate, decisions made and agreements 
reached should be provided to management as recommenda- 
tions, to enable decisions made by the enterprise to take into 
account the views of the employees. 

Matters Requiring Central Union/Government Involve- 
ment: 

Where a matter, e.g. Occupational Health and Safety, is 
the subject of another, specific purpose workplace commit- 
tee, it would not appropriately be discussed in detail by the 
Consultative Committee. Some matters which may be raised 
could be related to award areas. For example: 

— hours of work (including shift changes) 
— penalty rates 
— leave loading 
— sick leave 
— holidays 

Any item which is an award matter must be referred to 
the Union(s) with members affected by the proposal and to 
the relevant government department, and may only be 
discussed in the presence of representatives from those 
bodies. 

Structure: 
The Consultative Committee will consist of (number) 

employee representatives, selected from the employees by 
election conducted by the relevant union, and (number) 
Management representatives, at least one of whom will be 
a Senior Executive. Provided that at least half of the 
Committee are employee representatives and the Committee 
is representative of the workforce. 

Management and employee representatives shall have 
been employed by the employer for at least 12 months. 

Subject to this paragraph, committee members shall be 
appointed/elected for a 2 year term. Election of the 
employee representatives will be conducted by the Union 
concerned. Any committee member who ceases to be an 
employee of the company, ceases to be on the Committee 
and Union/Management will elect/appoint a replacement for 
the remainder of the term. After the establishment of the 

Committee, half of the committee shall be selected by lot 
to receive a 1 year term so that half the Committee will be 
appointed/elected each year. The Committee may invite 
other people to attend meetings from time to time. 

Meetings: 
The Committee will meet in at least 10 months of any 

year during paid time in normal working hours for up to four 
hours. 

Chairperson: 
The chair will alternate/rotate between employees and 

Management, unless the Committee decides otherwise. 
Agenda: 
Any member of the Committee may submit agenda items. 

An employee representative and a Management representa- 
tive will meet at least one week prior to the meeting to 
prepare and distribute the agenda to members of the 
Committee. All relevant written information and documents 
should be circulated with the agenda a week before the 
meeting. 
Minutes: 

A Committee Member will take the minutes and 
management will arrange to have them typed and photocop- 
ied. An "Action List" arising out of the meeting will be 
made available to the Employee Representatives within one 
week of the meeting. The minutes will be formally accepted 
at the next meeting of the Committee. A copy of the 
formally accepted minutes will be sent to the relevant 
Unions Offices. 

Facilities and Rights for Employee Representatives: 
Entitlements to facilities and to time-off where appropri- 

ate to prepare for the meetings and for other specific 
purposes shall be decided on the recommendation of the 
committee. 

An employee will not be discriminated against by the 
employer or treated unfairly because of being a member of 
the Consultative Committee. 

Responsibilities of Committee Members: 
All Committee Members have the following responsibili- 

ties— 
(1) To attend all meetings and to give serious 

consideration to all matters raised. 
(2) To represent the views of their constituents. 

Confidentiality and Access to Information: 
It is recognised that management will be unable to 

provide certain information, due to the fact that the 
information could compromise the competitiveness of the 
company. 

Management shall make every effort to make available 
as much information as possible for the effective considera- 
tion of issues and for the genuine participation of the 
employees in decisions. At all times the spirit of genuine 
consultation is to be paramount. 

Training: 
All members of the Committee are entitled to additional 

relevant training to ensure they are able to represent their 
members and fully participate in the consultative committee. 

It is agreed that: 
(1) Such training for Union Committee members is 

separate from, and in addition to, Trade Union 
Training Leave. 

(2) That the nature and extent of such training will be 
agreed between Union and Management before it 
is entered into. 

(3) That training will be at no financial cost to the 
employees concerned. 



Schedule 2. 
PARTIES TO AWARD 

The following shall be parties to this Award: 
Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
West Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 
Honourable Minister for Education 
Royal Street 
PERTH WA 6000 

Dated at Perth this 23rd day of August 1983. 

WINERIES AWARD 1969 
No. 31 of 1969. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 30th day of August, 1993. 
J. CARRIGG, 

Registrar. 

Wineries Award 1969. 
Award No. 31 of 1969. 

1.—Title. 
This award shall be known as the "Wineries Award 

1969". 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Case Principles—September 1989 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Wages 
8. Hours of Work 
9. Overtime 

10. Meal Interval 
11. Contract of Service 
12. Higher Duties 
13. Holidays 
14. Annual Leave 
15. Absence Through Sickness 
16. Payment of Wages 
17. Time & Wages Record 
18. No Reduction 
19. Under Rate Employees 
20. Junior Employees' Certificate 
21. Shift Work 
22. Right of Entry 
23. Board of Reference 
24. Posting of Award and Union Notices 
25. Long Service Leave 
26. General Conditions 
27. Superannuation 
28. Training 

Schedule of Respondents 

2A.—State Wage Case Principles—September 1989. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3.—Scope. 
This award shall apply to all workers in the callings 

described in clause 7.—Wages hereof employed in or in 
connection with any work in the industries of wineries or 
wine distilleries in which are processed not less than five 
hundred tons of grapes in each vintage year. 

4.—Area. 
This award shall have effect over the area comprised 

within the South-West Land Division of the State of 
Western Australia. 

5.—Term. 
The term of this award shall be for a period of three years 

as from the beginning of the pay period commencing on or 
after the date hereof. 

6.—^Definitions. 
For the purposes of this award— 

"Winery" means a place where fresh grapes are 
processed into wine. 

"Wine Distilleiy" means a place where wine made 
from fresh and/or dried grapes is distilled into spirit or 
brandy. 

7.—Wages. 
The minimum rates of wages payable to employees are 

prescribed as 
(1) Adult (Total Wage per Week) 

$ 
(a) Head Cellarperson or Head 

Storeperson having charge of more 
than four employees 337.30 

(b) Head Cellarperson or Head 
Storeperson having charge of four 
or less employees 333.40 

(c) Leading Hand in any department 
exercising supervision over the 
work of any other employee or 
employees 327.50 

(d) Driver of fork lift with lifting 
capacity of— 

$ 
(i) Up to and including 5000 

kilos 331.10 
(ii) Over 5000 kilos 339.20 

(e) All others 317.80 
(2) Junior Employees (Percentage of Adult "All 

others" Rate per week) 
% 

Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Adult Rate 

(3) Casual Employees 
(a) Casual employees shall be paid 20% in 

addition to the rates prescribed for weekly 
employment. 

(b) A casual employee is a person who is 
engaged and paid as such. 

(c) Provided that this shall not apply to an 
employee who severs his/her contract of 
service or who is dismissed for misconduct. 
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(4) Employees engaged in burning and/or waxing 
closed vats shall be paid 37.5 cents per hour in 
addition to the abovementioned rates. 

(5) Minimum Wage: 
Minimum Wage—Adult Males and Females: 

Notwithstanding the provisions of this 
award, no employee (including an appren- 
tice), 21 years of age or over, shall be paid 
less than $275.50 per week as his/her 
ordinary rate of pay in respect of the ordinary 
hours of work prescribed by this award, but 
that minimum rate of pay does not apply 
where the ordinary rate of pay (including any 
part thereof payable in addition to the award 
rate) is not less than $275.50. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, 
long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in 
this award an additional rate is prescribed for 
any work as a percentage, fraction or multi- 
ple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this 
award for the classification in which the 
employee is employed. 

8.—Hours of Work. 
(1) The ordinary hours of work shall be an average of 38 

per week to be worked to suit the requirements of the 
enterprise. 

(2) The ordinary hours of work may be worked on any or 
all days of the week, Monday to Saturday inclusive, and 
except in the case of shift workers, shall be worked between 
the hours of 6.00am and 6.00pm. 

(a) The aforementioned spread of hours may be 
varied by mutual agreement between an employer 
and employees in the section or sections con- 
cerned. Provided further that the spread of hours 
shall not exceed 12 on any one day. 

(b) Starting times shall be fixed by the employer and 
different starting times may be applied to different 
employees or groups of employees. 

(3) The ordinary hours of work shall not exceed ten hours 
on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed eight hours 
on any day, the arrangement of hours shall be subject to 
agreement between the employer and the majority of 
employees in the plant or section or sections concerned. 

(4) The ordinary hours of work shall be consecutive 
except for the meal interval as contained in Clause 
10.—Meal Interval. 

9.—Overtime. 
(1) All time worked before the usual starting time or after 

the usual finishing time shall be paid for at the rate of time 
and one half for the first two hours and double time 
thereafter. 

(2) (a) Except as hereinafter provided, all work performed 
on any Sunday shall be paid for at the rate of double time. 

(b) All work performed on any of the holidays prescribed 
in clause 13.—Holidays hereof shall be paid for at the rate 
of double time and one half. 

(3) When an employee is recalled to work after leaving 
the job, he/she shall be paid for at least three hours at 
overtime rates. 

(4) (a) An employee required to work overtime for more 
than two hours, without being notified on the previous day 
or earlier that he/she will be so required to work, shall be 
supplied with a meal by the employer or paid two dollars 
for a meal. 

(b) No such payments need be made to employees living 
in the same locality as their workshops who can reasonably 
return home for such meals. 

(5) (a) Rest period after overtime: 
When overtime work is necessary, it shall, wherever 

reasonably practicable, be so arranged that employees 
have at least ten consecutive hours off duty between the 
work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of his/her 
ordinary work on one day and the commencement of his/her 
ordinary work on the next day that he/she has not at least 
ten consecutive hours off duty between those times, shall, 
subject to this subclause, be released after completion of 
such overtime until he/she has had ten consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. 

(c) If, on the instructions of his/her employer, such an 
employee resumes or continues work without having had 
such ten consecutive hours off duty he/she shall be paid at 
double rates until he/she is released from duty for such 
period and he/she shall then be entitled to be absent until 
he/she has had ten consecutive hours off duty without loss 
of pay for ordinary working time occurring during such 
absence. 

(6) At the request of the employee, the employer and the 
employee may agree to compensate the working of overtime 
by allowing an equivalent amount of time off for actual time 
worked. The taking of such time off shall be determined by 
agreement between the employer and the employee con- 
cerned. 

"Actual time" for the purposes of this award shall mean 
one hour of overtime worked equates to one hour of time 
off. 

(7) The provisions of this clause do not operate so as to 
require payment of more than double time rates, or double 
time and a half on a holiday prescribed under this award. 

10.—Meal Interval. 
(1) Not less than thirty minutes nor more than one hour 

shdl be allowed for a meal each day. 
(2) A worker shall not be compelled to work for more than 

five and a half hours without a break for a meal. 
(3) When a worker is required for duty during any meal 

time, whereby his meal time is postponed for more than half 
an hour, he shall be paid at overtime rates until he gets his 

11.—Contract of Service. 
(1) Except in the case of a casual employee, whose 

engagement shall be by the hour, the contract of service of 
every employee shall be a weekly contract terminable by 
one week's notice on either side, given on any working day 
or by the payment of one week's pay by the employer, or 
the forfeiture of one week's pay by die employee. 

(2) The employer shall be under no obligation to pay for 
any day or part of a day not worked upon which the 
employee is required to present himself/herself for duty, 
except where such absence from work is due to illness and 
comes within the provisions of Clause 15.—Absence 
Through Sickness, or such absence is on account of holidays 
to which the employee is entitled under the provisions of this 
award. 

(3) The employer shall be entitled to deduct payment for 
any day or part of a day upon which the employee cannot 
be usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the breakdown of the employer's machinery, or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

12.—Higher Duties. 
A worker engaged for more than half of one day or shift 

on duties carrying a higher rate than his ordinary classifica- 
tion shall be paid the higher rate for such day or shift. If 
employed for half of one day or shift, or less, he shall be paid 
the higher rate for the time so worked. 



13.—^Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays, without deduction of pay, namely—New Year's 
Day, Australia Day, Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties, in lieu of any of the days named in the subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall Ire 
observed on the next succeeding TUesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed in which case a woricer need not 
present himself for duty and payment may be deducted, but 
if work be done ordinary rates of pay shall apply. 

(3) The provisions of this clause shall not apply to casual 
workers. 

14.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his/her employer after a period of 12 months' continuous 
service with such employer. 

(2) (a) During a period of annual leave an employee shall 
receive a loading of 17 1/2% calculated on the rate of wage 
prescribed in Clause 7.—Wages hereof. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(4) If, after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully leaves 
his/her employment or his/her employment is terminated by 
the employer through no fault of the employee, the 
employee shall— 

(a) if such termination occurs before 21 January 1992 
be paid 3.08 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by 40, in respect of each completed week of 
continuous service; or 

(b) if termination occurs on or after 21 January 1992 
be paid 2.923 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by 38, in respect of each completed week of 
continuous service. 

(5) In addition to any payment to which he/she may be 
entitled under subclause (4) of this clause, an employee whose 
employment terminates after he/she has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that qualifying 
period shall be given payment in lieu of that leave or, in a case 
to which subclause (8) of this clause applies, in lieu of so much 
of that leave as has not been allowed, unless— 

(a) he/she has been justifiably dismissed for miscon- 
duct; and 

(b) the misconduct for which he/she has been dis- 
missed occurred prior to the completion of that 
qualifying period. 

(6) Any time in respect of which an employee is absent 
from work except time for which he/she is entitled to claim 
sick pay or time spent on holidays or annual leave as 
prescribed by this award shall not count for the purpose of 
determining his/her right to annual leave. 

(7) In the event of an employee being employed by an 
employer for a portion only of a year, he/she shall only be 
entitled, subject to subclause (4) of this clause, to such leave 
12960—10 

on full pay as is proportionate to his/her length of service 
during that period with such employer, and if such leave is 
not equal to the leave given to other employees he/she shall 
not be entitled to work or pay whilst the employees of such 
employer are on leave on full pay. 

(8) With the consent of the employer and the employee, 
annual leave may be taken in more than one period provided 
that one of these periods shall not be less than two weeks. 

(9) The provisions of this clause shall not apply to casual 
employees. 

15.—Absence Through Sickness. 

(1) (a) An employee who is unable to attend or remain at 
his/her place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance with 
the provisions of this clause. 

(b) Entitlement to payment shah accrue at the rate of l/6th 
of a week for each completed month of service with the 
employer. Provided that payment for absence through such 
ill health shall be limited to two weeks in each calendar year. 
Payment hereunder may be adjusted at the beginning of each 
calendar year, or at the time the employee leaves the service 
of the employer in the event of the employee being entitled 
by service subsequent to the sickness to a greater allowance 
than that made at the time sickness occurred. This clause 
shall not apply where the employee is entitled to compensa- 
tion under die Workers' Compensation Act. 

(2) An employee shall not be entitled to receive any wages 
from his/her employer for any time lost through the result 
of an accident not arising out of or in the course of his/her 
employment or for any accident, wherever sustained, arising 
out of his/her own wilful default or for sickness arising out 
of his/her own wilful default. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

Where practicable notification of absence due to sickness 
in to be given prior to the commencement of ordinary hours 
and in the case of shift workers, prior to the commencement 
of the rostered shift hours. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require. 

(5) An employee shall be allowed a maximum of two 
single days sick leave per annum without the necessify of 
producing a medical certificate for such sick leave providing 
that these two single days do not fall on consecutive working 
days or on the working days immediately preceding or 
following weekends, public holidays or annual leave. In 
such cases a medical certificate will be required. 

(6) Sick leave shall accumulate from year to year so that 
any balance of the period specified in subclause (1) of this 
clause which has in any year not been allowed to any 
employee by his/her employer as paid sick leave may be 
claimed by the employee and, subject to the conditions 
hereinbefore prescribed, shall be allowed by his/her em- 
ployer in any subsequent year without diminution of the sick 
leave prescribed in respect of that year. Provided that the 
sick leave which accumulates pursuant to this subclause 
shall be available to the employee for a period of four years 
but not longer from the end of the year in which it accrues. 

(7) The provision of this clause shall not apply to casual 
employees. 
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16.—Payment of Wages. 
(1) Wages shall be paid weekly. Provided that where 

agreement is reached between an employer and employee, 
wages may be paid fortnightly. Provided further that where 
an employer and employee agree, wages may be paid by 
direct transfer into the employee's bank (or other recognised 
financial institution) account. 

(2) Not more than two days' wages shall be kept in hand 
by the employer. 

(3) When an employee's services are terminated through 
no fault of the employee, he/she shall be paid all wages due 
before leaving the employer's premises or alternatively 
(except in the case of casual employees) a cheque for the 
amount due may be forwarded to the employee's last known 
address within 48 hours of such termination. 

17.—Time & Wages Record. 
(1) The employer shall keep or cause to be kept a record 

or records containing the following particulars:— 
(a) Name of each worker. 
(b) Nature of his work. 
(c) The hours worked each day and each week. 
(d) The wages and overtime (if any) paid each week. 
(e) The age of each junior worker. 

Any system of automatic recording by machines shall be 
deemed to comply with this provision to the extent of the 
information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours at the employer's office, or other 
convenient place, and the representative may be allowed to 
take extracts therefrom. 

18.—No Reduction. 
Nothing herein contained shall entitle an employer to 

reduce the wage of any worker who at the date of this award 
was being paid a higher rate of wage than the minimum 
prescribed for his or her class of work. 

19.—Under Rate Employees. 
(1) Any employee who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the employee shall be entitled 
to work for and be employed at the proposed lesser rate. 

20.—Junior Employees' Certificate. 
(1) Junior Employees upon being engaged shall upon 

request furnish the employer with a certificate containing the 
following details— 

(a) Name in full 
(b) Age and date of birth. 

(2) No employee shall have any claim upon an employer 
for additional pay in the event of the age of the employee 
being wrongly stated on the certificate. If the junior 
employee shall wilfully mis-state his/her age in the 
certificate, he/she alone shall be guilty of a breach of this 
award, and in the event of an employee having received a 
higher rate than that to which he/she was entitled he/she 
shall make restitution to the employer. 

The certificate shall be available for inspection by an 
accredited representative of the union in the manner which 
the Time and Wages Record is open for inspection. 

21.—Shift Work. 
(1) The provisions of this clause apply to all employees 

engaged on shift work. 

(2) Definitions: 
Unless otherwise mutually agreed between the employer 

and the employee, shift work shall be worked as follows: 
(a) Day Shift shall start between 6.00am and 10.00am 
(b) Afternoon Shift shall start between 2.00pm and 

6.00pm 
(c) Night Shift shall start between 10.00pm and 

2.(X)am 
(3) Employees may be worked on shifts which shall not 

exceed ten hours on any shift without payment of overtime. 
Provided that: 

(a) In any arrangement of ordinary working hours 
where the ordinary working hours are to exceed 
eight on any day, the arrangement of hours shall 
be subject to the agreement of the employer and 
the majority of employees in the plant or section 
or sections concerned; 

(b) By arrangement between an employer and the 
majority of employees in the plant or section or 
sections concerned, ordinary working hours not 
exceeding 12 on any day may be worked subject 
to: 

(i) the employer and employees concerned 
being guided by the occupational health and 
safety provisions of any relevant document; 

(ii) proper health monitoring procedures being 
introduced; 

(iii) suitable roster arrangements being made; and 
(iv) proper supervision being provided. 

(4) Payment for Shift Work: 
(a) Shift employees, whilst on afternoon or night 

shifts, shall be paid 15% more than the prescribed 
rates for such shifts. 

(b) Shift employees shall be paid for all time worked 
in ordinary hours between midnight Saturday and 
midnight Sunday at the rate of time and a half. 

(c) Shift employees shall be paid for all time worked 
on public holidays as prescribed in Clause 
13.—Holidays at the rate of double time and one 
half. 

(d) The special rates provided in subclause (4)(b) and 
(c) hereof shall be in substitution for and not 
cumulative upon the rate prescribed in subclause 
(4)(a) hereof. 

(5) Shift employees shall be allowed a 20 minute paid crib 
break to be taken approximately in the middle of die shift. 

22.—Right of Entry. 
(1) A duly accredited official of The Australian Workers' 

Union (Westralian Branch), shall have the right to enter the 
employer's premises, but shall not, without the permission 
of the employer, interview employees during their working 
hours. 

(2) A union representative appointed by the employees 
shall be allowed the necessary time during working hours 
to interview the employer or his representative on matters 
affecting the employees whom he represents. 

(3) Provided that the duly accredited representative shall 
notify the employer beforehand of his intention to exercise 
his rights under this clause but not more than once in any 
one week. 

23.—Board of Reference. 
(1) The Commission hereby appoints, for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
regulation 80 of the Industrial Arbitration Act (Western 
Australian Industrial Commission) Regulations, 1964. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 



24.—Posting of Award and Union Notices. 
(1) The employer shall allow a copy of this award if 

supplied by the union, to be posted in a place easily 
accessible to the workers. 

(2) The accredited union representative shall not be 
prevented from posting union notices not exceeding fourteen 
inches by nine inches in an approved position, provided that 
such notices shall be submitted to the employer before being 
posted. 

25.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

59 of the Western Australian Industrial Gazette at pages 1 
to 6 inclusive are hereby incorporated in and shah be 
deemed to be part of this award. 

26.—General Conditions. 
(1) Where a worker on any day works in a "wet place" 

as hereinafter defined, he shall be paid eighty cents daily 
above his normal rate, unless provided with adequate 
protective clothing. 

(2) Where workers are working under wet floor conditions 
and/or floors affected by fruit substances, duckboards shall 
be provided, except where gum boots are provided. 

(3) For the purpose of this clause, "wet place" shall mean 
a place where the worker's clothing becomes wet, or a place 
where the worker has to stand in water or slush so that his 
feet become wet. 

(4) Workers working under wet conditions shall be 
provided with suitable waterproof clothing. 

(5) (a) Workers engaged in steaming and/or cleaning 
down machinery shall be supplied with overalls free of 
charge. 

(b) Such overalls shall be laundered by the employer free 
of charge or fifty cents per week shall be paid to the 
employee in lieu thereof. 

(6) A worker shall not be required to enter any vat or tank 
or other receptacle after wine or spirits have been drained 
therefrom until the vat, tank or other receptacle is free from 
gas. Suitable safety equipment shall be supplied to workers 
required to work in such vats, tanks or other receptacles. 

(7) Workers engaged in washing out and chipping boilers 
or in cleaning flues, shall be paid for the time during which 
they are so engaged at the rate of time and a half. 

(8) Wherever practicable, workers shall not be engaged 
at throwing skins out of vats in excess of three hours in any 
day or shift. 

(9) The employer shall provide hot water when required 
by workers for making tea at meal times and/or crib times. 

(10) An adequate first aid box shall be provided in all 
establishments. 

27.—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) AWU Guardian Superannuation Fund; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause 
(b) Employer contributions shall be paid on a monthly 

basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
termination. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 

employee commenced employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contributions need to 
be made on that employee's behalf. 

(iv) Where the employee neither completes and 
returns the application to join the Fund nor 
the letter of denial within one week of 
postage the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to subparagraph (iv) of this 
paragraph should the employee not have 
returned the completed form the employer 
shall be under no obligation to make superan- 
nuation payments on behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part time and casual employees shall not be 
entitled to receive the employer contribution 
mentioned in subclause (1) Employer Contribu- 
tions of this clause unless they work a minimum 
average of 12 hours per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any fund which 

complies with Australian Government's Operational 
Standards for Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties, payments 
which are made for the purpose of District or Location 
Allowances or any other rate paid for all purposes of 
the award to which the employee is entitled for 
ordinary hours of work PROVIDED THAT "ordinary 
time earnings" shall not include any payment which 
is for vehicle allowances, fares or travelling time 
allowances (including payments made for travelling 
related to distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in 

accordance with an Order of an industrial tribunal; 
OR 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; 
OR 
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(c) subject to notification to the Union, was contribut- 
ing to a Superannuation Fund for employees 
covered by this Award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; OR 

(d) was not contributing to a Superannuation Fund for 
employees covered by this Award AND 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
AND 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; AND 

(iii) within one month of the notice prescribed in 
subparagraph (i) of this paragraph being 
given, the Union has not challenged the 
suitability of the proposed Fund by notifying 
the Western Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first 

full calendar month following Western Australian Industrial 
Relations Commission approval of this clause. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 

"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund and understand: 
(1) that should I sign such form you will make 

contributions on my behalf; AND 
(2) that I am not required to make contributions 

of my own; AND 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the fund 
or have any contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

28.—^Training. 
(1) The parties to this award recognise that in order to 

increase the efficiency, productivity and competitiveness of 
the industry, a greater commitment to training and skill 
development is required. Accordingly, the parties commit 
themselves to: 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
required. 

(2) After the insertion of a new classification structure and 
following proper consultation with employees, the employer 
shall develop a training programme consistent with: 

(a) the current and future skill needs of the plant or 
enterprise; 

(b) the size, structure and nature of the operations of 
the plant or enterprise; 

(c) the need to develop vocational skills relevant to 
the plant or enterprise through courses conducted 
on-the-job or by accredited institutions and pro- 
viders. 

(3) (a) Where, arising from the training programme 
developed in accordance with subclause (2) hereof, the 
employer determines that an employee should undertake 
additional training, that training may be undertaken either 
on or off-the-job. Provided that if the training is undertaken 
during ordinary working hours, the employee concerned 
shall not suffer any loss of ordinary pay. The employer shall 
not unreasonably withhold such paid training leave. 

(b) Any costs associated with standard fees for prescribed 
courses and prescribed textbooks (excluding those textbooks 
which are available in the employer's technical library) 
incurred in connection with the undertaking of training shall 
be reimbursed by the employer upon production of evidence 
of such expenditure. Provided that reimbursement shall also 
be on an annual basis subject to the presentation of reports 
of satisfactory progress. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause which exceed those 
normally incurred in travelling to and from work shall be 
reimbursed by the employer. 

Dated at Perth this 23rd day of December, 1969. 

PUBLIC SERVICE APPEAL 
BOARD- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public Service Appeal Board. 

Garry Hamersley 
and 

Totalisator Agency Board. 
No. PSAB 9 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR N. SIVEWRIGHT—MEMBER. 
MS M. REYNOLDS—MEMBER. 

18 August 1993. 
Reasons for Decision. 

MR HAMERSLEY was summarily dismissed on 21 April 
1993 from his position as Manager of the Geraldton Agency 
(112) by the respondent Totalisator Agency Board (hereinaf- 
ter T.A.B.) for "gross neglect of duty". He is simultane- 
ously pursued by the employer for payment of a shortfall in 
the agency's funds amounting to $19,200. The recovery of 
that money has been placed in the hands of the Police 
Department and it appears that the appellant has been 
charged with a breach of the T.A.B. Betting Act. 

The background to the dismissal is not in dispute and can 
be briefly outlined. Mr Hamersley was recruited in June 
1991 to be Manager of Agency 112, at a salary level of 
Public Service Level 1.8 which is currently in the order of 
$24,840 p.a.. He was given 'on the job' training at a Perth 
suburban agency for four weeks and assumed duties at 
Geraldton in mid-July of that year. He had the responsibility 
to supervise and organise four casual employees and the 
agency appears to have been busy, achieving high levels of 
turnover. 

It is not in dispute that the appellant was familiar with the 
T. A.B. Agency Manual and he was thus aware of the attitude 
of the employer to credit betting, an activity which is 
specifically prohibited by the T.A.B. Betting Act. The 
evidence suggests that Mr Hamersley is a highly valued and 
respected member of the Geraldton community and that he 
approached his duties with an uncommon level of enthusi- 
asm, diligence and effectiveness. There appears to be a very 
low level of direct guidance, counselling and supervision 
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given to agency managers on a face to face basis, but there 
is continual telephone contact between agencies and the 
head office Control Centre when betting is in progress. 

It appears that Mr Hamersley developed a modus 
operandi in his agency which slightly bent the rigid rules but 
in his mind was aimed at improving customer service and 
providing maximum privacy and security for major clients, 
that is punters dealing in large amounts. The rules say that 
the operator of a terminal must have the punter's money in 
hand before handing over the ticket relating to a betting 
investment. During the rush periods, it was his custom to 
process a large bet and continue dealing with the queue of 
customers until he could switch off his machine. He would 
then take the large bettor to a more secluded section of the 
counter and complete the transaction by receiving the large 
amount of cash owing. It is the Appeal Board's understand- 
ing that although the practice was strictly improper, it could 
not create a disaster because there is some ability to contact 
Control and cancel a bet even though the race may be over. 
This would have become necessary in the unlikely event that 
the bettor did not hand over the money as expected. 

It was the evidence of an interested spectator, Mr 
O'Toole, that a similar bending of the rules occurs regularly 
in at least three metropolitan T.A.B. agencies. He attested 
that managers regularly allow him to bet on the next race 
against his possession of a winning ticket on the previous 
event although the 'all clear' signal has not yet been given. 
He is a regular punter with a turnover averaging $4000 per 
week so presumably the officers concerned feel confident 
that Mr O'Toole will not betray their trust. 

On his evidence, they are taking the risk that, in the event 
of his winning ticket being nullified, he will hand over the 
cash. Aside from the disastrous outcome, those managers 
appear to have been guilty of breaching the same rules which 
brought about the downfall of Mr Hamersley. 

He was the victim, it seems, of a confidence trickster. A 
punter known as Kong Fee Jin began visiting the agency in 
early April and he placed numerous bets of large amounts 
over a two week period. On Saturday 17 April, the appellant 
and a Mrs D'Mello were working together, operating four 
terminals and servicing a typically busy clientele. Kong Fee 
Jin came in at 9.45 a.m. and placed bets in amounts of $500 
or $1000 which he paid for from a large roll of notes. Mr 
Hamersley believed the man had a large amount of cash on 
his person. Bets of $1500 resulted in a payout of $1800 and 
while those tickets were being processed for payment he 
lodged two more bets of $1000 and $500, leaving $300 
credit. 

Almost immediately Jin laid another $1500 worth of bets 
and the appellant told him he owed $1200. Jin indicated he 
had the money and Mr Hamersley continued dealing with 
the queue of customers, failing to collect the $1200. 

The Control Centre was quickly in contact with Mr 
Hamersley by phone because all bets over $500 are queried 
and checked as a matter of course. While he was engaged 
on the phone, Jin placed 5 bets of $1000, the appellant 
questioned him and was again assured that he had the money 
to pay for his bets. 

Mr Hamersley continued to serve customers and Jin 
placed 12 further bets of $1000 without handing over the 
cash. A further call from Control caused further inquiry and 
the appellant was assured by Jin that he had $20,000. There 
was ample opportunity to cancel the bets by phone, but Mr 
Hamersley says he was confident that the customer had the 
cash. All of this betting and inquiry took place over a period 
of some 20 minutes from 11.50 a.m. to 12.10 p.m.. Mr 
Hamersley switched off his terminal and called for Jin to 
hand over the outstanding amount of $19,200. Jin said the 
money was in a safe at work and he must wait for his sister 
to open the shop so that he could get the cash. 

Mr Hamersley had believed that Jin was part-owner of the 
nearby restaurant at which he worked. At 1.00 p.m. he left, 
saying that he would be back at 2.00 p.m. with the money. 
The Board was not told why Mr Hamersley did not insist 

on the roll of notes being handed over. He says that he was 
in a state of some panic from 12.30 p.m. onwards. 

At 3.00 p.m. he inquired of another Asian customer and 
ascertained that Jin lived at a guest house and worked at the 
restaurant, both of which establishments were but a short 
distance from the agency. At 3.45 p.m. he went looking for 
Jin at the guest house. He had not been seen there since early 
afternoon. At 4.45 p.m. enquiries at the restaurant elicited 
the information that Jin worked there but had not turned up; 
that he had no money and that the owner had reported him 
to the police following a recent incident in the shop. 

Mr Hamersley phoned T.A.B. Control at 4.54 p.m. to 
report the predicament in which he found himself. When Mr 
Jennings, the Manager of Security and Investigations 
became involved he instructed the appellant to report the 
incident to the police and he set in motion a process of 
suspension, relief management and investigation which 
resulted in a letter advising of summaiy dismissal being 
faxed to Geraldton some four days after the incident. 

It is clear from the evidence presented, and the Board so 
finds, that:— 

• the appellant was aware of the T.A.B. instructions 
and attitude to credit betting. 

• the appellant was in breach of the employer's 
instructions in his dealings with Kong Fee Jin on 
Saturday 17 April 1993. 

• the appellant had an opportunity to rectify the 
situation during the period from 11.30 a.m. to 
12.15 p.m. when he was in contact with T.A.B. 
Control. 

• the appellant misinformed Control and concealed 
the true situation at that time. 

• there is a shortfall in funds of $19,200 brought 
about by the actions of the appellant. 

Against that background, the employer is clearly entitled, 
as a matter of industrial law, to take the view that Mr 
Hamersley has conducted himself in a way which indicated 
a repudiation of the contract of service or at the very least 
one of the essential conditions of that contract, in this case 
the duty of fidelity. In those circumstances that law allows 
for summary dismissal and this Board is not persuaded that 
it should interfere with the employer's exercise of its legal 
right even though we have great sympathy for the plight of 
Mr Hamersley and his young family. Any reasonable person 
whose actions resulted in a loss to the employer of $19,200 
would surely expect to face dismissal. 

There are a number of disturbing and distressing factors 
in this matter which have caused us to express the view of 
all Board members that a preferable outcome would be for 
the T.A.B. to re-employ Mr Hamersley on the basis that he 
formally commits himself to a programme of repayment of 
the moneys lost over an agreed timetable. Some of those 
factors are listed herewith:— 

— Summaiy dismissal indicates that the employer 
has completely lost faith and confidence in the 
trustworthiness of the employee. The attitudes of 
Mr Jennings and Mr Johnson indicated some 
sympathy for Mr Hamersley and a continuing faith 
in his basic honesty and integrity as well as his 
zeal and industry as a worker. 

— He appears to have been an uncommonly, enthusi- 
astic and innovative employee and it could surely 
be predicted that if he was re-employed he would 
be the one person least likely to make such an 
error again. 

— It has never been suggested that Mr Hamersley 
was attempting to gain anything for himself from 
the unfortunate incident. It was a monumental 
error of judgement but all concerned seem 
convinced of his honesty and integrity. 

— It is well established that the question of whether 
a dismissal is fair will be determined having 



regard to all of the relevant circumstances. 
Franklyn J. quoted the following passages in his 
decision on BHP Iron Ore Ltd Vs T.W.U. (73 
WAIG 529): 

"...As was said by the learned authors of 
"The Law of Employment" Macken, 
McCorry and Sappideen (3rd ed) at 275:— 

"In determining whether the dismissal 
is unfair the tribunal must have regard 
to all the relevant circumstances relating 
to the particular employee. These in- 
clude not only matters specifically re- 
lated to the employee's work record but 
also whether the applicant will be able 
to find alternative employment and the 
financial and social consequences of 
dismissal. The question whether a dis- 
missal is harsh, unjust or unreasonable 
is determined having regard to the 
circumstances at the time of dismissal." 

In Metropolitan Meat Industry Board v. 
Australian Meat Industry Employees Union 
(NSW Branch) (1973) AR 231 Watson J 
commented: 

"In some cases, the issue of unfairness 
has been resolved because of the way in 
which the employer has exercised his 
rights to dismiss or because of the 
absence of adequate justification for 
dismissal. But even if there are grounds 
for terminating the contract of employ- 
ment, it is still open to the tribunal to 
examine the severity or otherwise of the 
step of dismissal. The Commission, 
Commissioners and committees have so 
acted in the past and have intervened to 
order reinstatement where because of 
mitigating circumstances or past good 
conduct, termination has been shown to 
be too harsh a consequence..." 

In light of that advice one wonders whether the 
senior officers of the T.A.B. gave a moment's 
thought to the plight of Mr Hamersley's three 
young children. 

— It is clear that in considering Mr Hamersley's fate, 
the decision makers were as ignorant of the T.A.B. 
Discipline Manual at 5.2.1, 5.2.3, 6.5.1 and 6.5.2 
as he was of the T.A.B. Act and the Agency 
Manual. At no stage was he brought face to face 
with any one of the crucial decision makers. One 
wonders what faith the remainder of the workforce 
might retain in the protections inherent in the 
Discipline Manual. 

— The staffing of T.A.B. Agencies during busy 
periods and the salary level of managers vis-a-vis 
the level of supervisory and fiscal responsibility 
demanded might be seen to be in need of review. 

— The astonishing information that the police appar- 
ently have some knowledge of the whereabouts of 
Jin and of his record, but would only seek to bring 
him to justice if Mr Hamersley paid for travelling 
and other expenses. 

— In the long term and against the backdrop of the 
somewhat chequered public image of the T.A.B. 
at the highest levels, the morale of its workforce 
is more likely to be enhanced by a recognition of 
the 'quality of mercy' than by the relentless 
pursuit and the economic ruin of the basically 
innocent victim of a criminal fraud. 

Appearances: Ms F. Bajrovic on behalf of the Appellant. 
Mr D. Ferguson on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Section 80(1)—Appeal to the Public Service Appeal Board. 

Garry Hamersley 

and 

Totalisator Agency Board. 

No. PSAB 9 of 1993. 

PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR N. SIVEWRIGHT—MEMBER. 
MS M. REYNOLDS—MEMBER. 

18 August 1993. 
Order. 

HAVING heard Ms F. Bajrovic on behalf of the Appellant 
and Mr D. Ferguson on behalf of the Respondent, the Board, 
pursuant to the powers conferred under S.80I of the 
Industrial Relations Act 1979, hereby orders:— 

That the appeal be and is hereby dismissed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairperson of the Board. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Section 80(1)—Appeal to the Public Service Appeal Board. 

Garry Hamersley 

and 

Totalisator Agency Board. 

No. PSAB 11 of 1993. 

PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR N. SIVEWRIGHT—MEMBER. 
MS M. REYNOLDS—MEMBER. 

19 August 1993. 

WHEREAS a typographical error occurred in the published 
Reasons for Decision and the Order in the matter of Garry 
Hamersley and the Totalisator Agency Board issued on 18 
August 1993; 

Now therefore, the Board, pursuant to the powers 
conferred under the Industrial Relations Act 1979, hereby 
issues the following Correcting Order; 

Correcting Order. 

Delete the words "No. PSAB 9 of 1993" and substitute 
the words "No. PSAB 11 of 1993". 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairperson of the Board. 



PROMOTION APPEALS— 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION 
PAB NOS. 74, 75, 76 of 1993 

Between: 
Ms C. Newby 

Ms D. GilcMst 
Mr P. Smith. 

Recommended Applicants 
and 

Mr R.J. Hair-Keane. 
Appellant 

BEFORE THE PROMOTIONS APPEAL BOARD 
This 10th day of August 1993. 

COMMISSIONER J.A. NEGUS—Chairperson 
Ms C. HUDSON—Member 
Ms A. GWYNNE—Member 

Position: Group Worker, Level 2, Community Development 
Longmore Youth Justice Bureau 

Appearances: Mr S.K. Dumin appeared on behalf of the 
Recommended Applicants. 

Mr R.J. Hair-Keane appeared on his own behalf. 

Reasons for Decision. 
THE COMMISSIONER: These are three promotion appeals 
which arise from the advertising and selection process for 
twelve vacant Group Worker positions at various locations. 

Applications closed on 28 January 1993 and a panel was 
convened to interview all 32 applicants, using the targetted 
selection procedure. The panel sought further information 
from the current supervisors of each of the applicants , in 
preference to consulting their nominated referees. 

Mr Hair-Keane, who was ranked at No. 23 by the 
selection panel, has appealed against three of the recommen- 
dations. The right of appeal arises from the provisions of 
S.80ZA of the Industrial Relations Act and those provisions 
allow the Board to consider only service, experience and 
qualifications gained by applicants prior to the closing date 
of 28 January. The Act also places the onus upon the 
appellant to establish a 'better claim' to promotion than a 
recommended applicant in order for his appeal to succeed. 

Mr Bayman, who had chaired the selection panel, 
identified the ratings which had been allocated to the 
appellant and the three recommended applicants in relation 
to the selection criteria. It seems that Mr Hair-Keane had 
been judged 'less than acceptable' in the areas of Communi- 
cation and Negotiation skills, Tfeam Work and Knowledge 
and Understanding of Aboriginal Culture. Those areas of 
concern had apparently emerged from an assessment 
provided to the selection panel by Mr Isaac, a Senior Group 
Worker who was the appellant's supervisor at the time. 

The appellant was obviously and as it turns out, 
understandably, distressed by the poor rating given to him 
in the selection process. He directed the presentation of his 
appeal to a positive demonstration that the panel had been 
wrong in their assessment of his skills, abilities and work 
performance. 

His knowledge and understanding of aboriginal culture 
had been found wanting. Mr Hair-Keane produced letters 
from four aboriginal group workers who were impressed by 
his approach and his successes in that area. The letters were 
not Statutory Declarations and the authors were not 
available for cross examination, but in fairness it is noted 
that the aboriginal member of the panel was not available 
to the Board. 
Several Group Worker colleagues, who appeared in person, 
were in agreement with the views expressed in the letters. 
They were strong too in their praise of Mr Hair-Keane's 
teamwork. 

The appellant was particularly aggrieved by some 
confusion as to the status and role of formal performance 
assessment documents in the selection process. When 
seeking feedback, he had been denied access to any 
assessment form but he was aware that his colleague, Mr 
Hurley had been given a full appraisal just prior to the 
selections being undertaken. Mr Hair-Keane produced an 
assessment of his performance, completed by Mr Isaac on 
29 July 1993. This was not acceptable evidence in these 
proceedings but it is of interest to note in passing that the 
document describes a highly satisfactory or above average 
worker who would be well suited to the promotion he now 
seeks. 

Mr Isaac was called as a witness for the employing agency 
and he explained that his negative assessment in Febmary 
had been accurate but Mr Hair-Keane had come to terms 
with the ethos of the workplace and by July had demon- 
strated remarkable improvement. Board members interpret 
that to mean that he had learnt to appear more compliant and 
not be seen to 'buck the system' or question the wisdom of 
the hierarchy. 

The document to which the appellant had been refused 
access was produced in evidence and it was said that a 
similar questionnaire had been completed by the supervisors 
of all applicants during the selection deliberations. Board 
members found the paper of little value in their search for 
reassurance that the selection process had been carried out 
with the Public Service guidelines prominently in mind. 

Mention was made of the appellant being counselled in 
late 1992 by officers Thomas and Smith. The references by 
Mr Hair-Keane and his witnesses to that situation suggest 
that he was the innocent victim of a poorly managed 
grievance situation. It appears that the administration acted 
upon complaints lodged about him by a fellow worker, 
without conducting an open investigation which might have 
resulted in his vindication or a rejection of the complaints. 

He says that he accepted the criticisms of Smith and 
Thomas and acted upon their advice. The July assessment 
suggests that he did so with success. It seems obvious that 
the selection panel in Febraary accepted without proper 
inquiry that the complaints which led to the counselling 
session must have been well founded. 

The appellant's communication and negotiation skills 
were demonstrated in the proceedings to be of a high 
standard. His curriculum vitae and testimonials were most 
impressive. His breadth of experience and his insight would 
appear to mark him out as a well above average example of 
the Group Worker workforce. Board members suspect that 
he would have been a recommended applicant if his initial 
application had not been tainted by the earlier controversy 
which was not satisfactorily resolved. 

The Board has been sorely tempted to uphold one of these 
appeals. In concentrating on redressing his grievance and 
restoring his reputation, which in our view he has done well, 
Mr Hair-Keane has neglected to discharge the onus in these 
proceedings. It has not been established on the evidence 
before the Board that he has a better claim to the promotions 
than any one of the recommended applicants. They are 
impressive people in their own right and are clearly well 
suited to the positions under review. 

The appeals must be dismissed. We note in passing that 
in denying Mr Hair-Keane the ability to apply for a posting 
at their new facility, the employing agency may be doing 
their clients some real dis-service. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Chairperson of the Board. 
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BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION 

PAB Nos. 86 and 87 of 1993. 

Between: 

Mr D. Read 
Mr M. Harvey 

Recommended Applicants. 
and 

Mr G.R. Morris 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD 

This 17th day of August 1993. 

COMMISSIONER J.A. NEGUS—Chairperson. 
MR D. HEY—Member. 

MR G. BLACK—Member. 

Position: Central Operations Officer, Level 2, Transperth. 

Appearances: Mr D. Tiemey appeared on behalf of the 
Recommended Applicants. 

Mr Dzieciol appeared on his behalf of the Appellant. 

Reasons for Decision. 

THE COMMISSIONER: These are appeals by Mr G.R. 
Morris against the recommendations that Mr D. Read and 
Mr M. Harvey be appointed to the newly created positions 
of Central Operations Officer—Level 2 by Transperth. 

The appellant's major grievance seems to be that he was 
not granted an interview and thus was denied the opportunity 
to demonstrate his ability to do the job. Mr Dzieciol, who 
appeared for Mr Morris, proposed the novel argument that 
management should accept the responsibility for checking 
the personal files of all applicants for promotion to assess 
their claim for a vacancy. That view is totally divorced from 
the reality of the situation. It is universally accepted in this 
day and age that job application is a fiercely competitive 
business and the initial approach must be to address the 
selection criteria in the written application. It would be 
impractical to attempt to interview 35 applicants, so clearly 
there will be a shortlisting from the applications. Since 
communication skills are an essential criteria for this 
position, it is an obvious starting point to weed out those 
whose skills in that area seem to be deficient. 

In Mr Morris's case he gave little or no information, 
relying on "my record with Transperth speaks for itself'-. 
Unfortunately it did not and could not. When he did choose 
to wax more lyrical, he indulged in a form of shorthand 
which raised questions about his success in TAPE study 
courses. The only possible conclusion to be drawn from the 
written application was that Mr Morris's written communi- 
cation skills were not of a standard required for a Level 2 
position. It is understandable that Mr Wallace or any other 
panel chair would not include such an applicant on the 
interview list. One hopes that Mr Morris will seek some 
counselling and guidance on this issue because he clearly 
has some worthy attributes and would be a competitive 
candidate if he got past the first hurdle. 

Be all that as it may, the existence of the Promotion 
Appeal Board has allowed him to have his own special 
interview in a field of three. His task is to convince this 
Board that he has a better claim to the promotion than one 
of the recommended applicants—an equal claim is not 
sufficient. 

On the evidence presented we are of the view that the 
appellant would indeed be able to carry out the duties of the 
new position. His experience as an Information Officer is 
clearly relevant and his record as an Operator suggests he 
has a genuine empathy for the travelling public and a 
commitment to service. 
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The evidence also suggests that Mr Read and Mr Harvey 
possess all the necessary qualities in good measure. No 
attempt was made at comparison and thus the appellant 
failed to discharge the evidentiary onus. 

The appeals must be dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 
Chairperson of the Road. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 85 of 1993. 
Between: 

Mrs H. Crompton 
Recommended Applicant 

and 
Ms I. St John 

Appellant 

BEFORE THE PROMOTIONS APPEAL BOARD 
This 16th day of August 1993. 

COMMISSIONER J.A. NEGUS—Chairperson, 
MR G. BODEL—Member, 
MR D. SHAW—Member. 

Position: Assistant Catering Superintendent , Royal Perth 
Hospital. 
Appearances: Ms C. Baetge and Ms V. Zupanovich 
appeared on behalf of the Recommended Applicant, 
Mr K. Trainer appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: This was an appeal by Ms Ivana 
St John against the recommendation that Mrs Hazel 
Crompton be appointed to the vacant position of Assistant 
Catering Superintendent (Level 5—H.S.O.A.) at Royal 
Perth Hospital. 

The Catering Department at Royal Perth is managed by 
Mr T. Van Royen, the Superintendent (Level 7) who has 
held that post since 1978 having served one year in the 
Deputy position and many years prior to that in hotel, airline 
and restaurant catering. He had chaired the selection panel 
and he explained how they arrived at their unanimous view 
that Mrs Crompton was the preferred applicant. There were 
45 applicants in all and 5 of those were interviewed. 

Mr Van Royen reported that the parties to this appeal had 
been ranked equally on the essential education criteria and 
Mrs Crompton was accorded a marked advantage on account 
of her active involvement in a professional catering 
organisation, namely the C.I.A. Ms St. John's previous 
membership and her current application to rejoin the C.I.A. 
were not recognised by the selection panel. 

Mrs Crompton's experience has been preferred to that of 
the appellant Their time at Royal Perth Hospital was similar 
but the recommended applicant was credited with 19 
successful years in private enterprise including 7 years as 
an employer. In her own evidence she claims only 16 years. 

On the question of specific knowledge, Mrs Crompton 
was seen to be comfortable with the panel's questions and 
she demonstrated with simple, to the point explanations her 
knowledge and understanding of the required topics. Ms St 
John was said to have talked a lot without convincing the 
panel of the clarity of her understanding. Mr Van Royen's 
observations suggested that Mrs Crompton was practical, 
with a positive approach and a real understanding of budget 
and financial control. Ms St John was too much a part of die 
workforce, consulting and seeking consensus or co-opera- 
tion rather than taking the firm and decisive approach 
required of managers. 
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He was then led by the employer's advocate, Ms Baetge, 
to comment on the claims made by the appellant in her 
statement of evidence. The purpose appeared to be to play 
down her claims in relation to various initiatives or to 
denigrate the role she claimed to have played. 

The specific areas discussed were a 'vegetarian menu', a 
'renal menu' and a 'special fluid area'. The Superintendent 
claimed that such developments were at his initiative and 
that Ms St John was involved as part of a team, usually under 
the control and direction of Dietitians. Her own evidence 
and that of Ms Ray, who was involved at the time and is well 
qualified to comment, painted a more accurate picture of 
who actually does the work and produces the results in such 
projects. The written evidence of the Chief Dietitian was 
also supportive of Ms St John's claims which were not in 
any way arrogant or overstated. There were a straightfor- 
ward account of professional workers operating as an 
effective team. 

We note in passing that all three wimesses called by Mr 
Trainer to support the appellant's claims were useful to her 
and of assistance to the Board in our deliberations. They 
were all well qualified to offer an opinion and they had been 
in sufficiently close proximity to the events they spoke of 
to be able to give cogent evidence. We were intrigued by 
the suggestion that only a superordinate in the hierarchy can 
offer any worthwhile opinion as to a person's performance 
in a job. If that is the official view of the R.P.H. Human 
Resources division one wonders if chloroform is commonly 
used by the hospital's anaesthetists. 

Mr Trainer was careful to clarify the facts relating to the 
service records of both parties when he cross examined Mr 
Van Royen. The selection report indicated some confusion 
in his mind on these facts. He had written:— 

"...Mrs Crompton has acted for long periods of time 
as the Catering Officer at R.P.R.H. and as both 
Assistant and Deputy Catering Superintendent..." 

and later, on Ms St John:— 
"...In answers to questions from the panel, she 

focussed predominantly on her experience gained 
whilst on secondment for eight months to Swan 
Districts Hospital in 1991..." 

"...Ms St John has acting experience in the position 
of Catering Officer, R.P.R.H. and Assistant Catering 
Superintendent..." 

The factual evidence is that Mrs Crompton has no countable 
experience in the Deputy Superintendent position and the 
Appellant indeed can quote one period although the 
Superintendent claimed she was given the acting position in 
a nominal sense to pay her a Higher Duties Allowance for 
her work on a special project. 

It is useful at this point to list the experience upon which 
the parties can rely. 

Snr Food Supervisor—L3 
Mrs Crompton 
5yrs + 43 weeks 
acting 
34 wks acting Catering Officer RPRH—L4 34 wks acting 

Asst. Catering Supt RPH—L4 19 wks acting 
(now L5) 

Eteputy Catering Supt RPH—L5 — 
Admin Asst—Swan Dist H—L5 — 

Ms St John 
14 yrs 

32 wks acting 
50 wks acting 

Eteputy Catering Supt RPH—L5 — 10 wks acting 
Admin Asst—Swan Dist H—L5 — 37 wks axing 
Although Mr Van Royen had set great store by Mrs 
Crompton's experience as an employer and in the private 
sector, Mr Trainer demonstrated that the size of those 
enterprises had been extremely modest by hospital stan- 
dards, particularly in relation to the numbers of staff 
supervised. He argued that a palpable advantage must be 
accorded to Ms St John on the score of experience. Given 
that both parties enjoy a reputation for being highly efficient 
and effective officers, nothing negative being on record, then 
prima facie, the appellant must be given full credit for her 
several years' extra time in hospital supervisory roles and 
in particular for almost a full year at Level 5. 

It is not surprising that the appellant focussed on her Swan 
Districts experience. It has been a highlight in her career. 
Her evidence is corroborated by three credible and knowl- 
edgeable witnesses. She was in a true Level 5 position and 
she made significant progress in rectifying a state of neglect 

which had existed unchecked for long enough to have 
become a subject of industry gossip. What is surprising is 
the offhand manner in which the selection panel apparently 
ignored the relevance of Ms St John's work at Swan 
Districts. 

The Board is required to consider the claims of these 
parties for promotion against the criteria stated in S.SOZA 
of the Industrial Relations Act. We must have regard to 
'special qualifications and aptitude for the discharge of the 
duties of the office to be filled together with merit, diligence, 
experience and good conduct.' That general statement is 
given further definition by reference to the selection criteria 
which form part of the Job Description Form. It is generally 
accepted that one resorts to the desirable criteria only when 
it is difficult to separate candidates in relation to the 
essential factors. 

We have had the opportunity to hear both parties speak 
at some length and the views expressed by the selection 
panel regarding clarity of communication and demonstration 
of knowledge were in no way borne out in these 
proceedings. Both officers spoke confidently and clearly and 
the academic advantage held by the appellant was demon- 
strated in her ability to provide fuller answers. She has a 
qualification advantage which is significant. It is specious 
to suggest that a Trade Certificate can be equated to a 
Diploma at any time but even more so in the current climate 
of the National Training Board standards framework which 
assigns values of 100% and 145% respectively to those 
qualifications. 

The appellant has a clear advantage on the score of 
experience. Her public sector experience is longer, at a 
higher level of responsibility and spread over a greater 
segment of the hospital industry. The relevance of commer- 
cial, hospitality experience to this vacant position is 
questionable in any event but it can carry little weight from 
a distance of nineteen years. These officers are the direct 
supervisors of a large and potentially volatile workforce 
which is highly organised in an industrial sense. Hotels and 
restaurants in this state present a markedly different picture. 

There is nothing in the evidence before us to indicate an 
advantage for either party in the areas of Knowledge, Skills 
and Abilities. The evidence of Mr Van Royen and Mr 
Heidenreich suggests a marked difference in management 
styles, firm and didactic on the one hand, consultative on the 
other. 

Modem industrial relations theory favours the consulta- 
tive approach but the evidence in this appeal suggests that 
both officers have demonstrated their effectiveness in this 
regard. There is no mandate in the selection criteria for the 
Superintendent or any other member of the selection panel 
to impose his own subjective preference on the selection 
process. Management style is not part of the criteria and 
could not be included under any pretext. 

In light of the evidence it is quite clear that Ms St John 
can readily establish the better claim to promotion to this 
vacant item. The unanimous decision of the Board is that 
the appeal must be upheld. 

This decision is so obvious and clear cut on any 
independent view of the evidence that it is impossible to 
resile from voicing the concern of Board members that there 
may have been some element of pre-selection in the whole 
process. The allocation of thirty-five minutes to an interview 
for a position of such seniority, together with the inaccuracy 
of the conclusions reached paint a picture of a panel being 
led through the motions to a predetermined outcome. The 
hospital might usefully consider engaging the services of the 
Public Service Commission's merit protection agency to 
assist middle management to come to terms with the 
principles inherent in the Staff Selection Manual. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairperson of the Board. 
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RAILWAYS CLASSIFICATION 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission. 

No. RGB CR 3 of 1992. 
BEFORE THE RAILWAYS CLASSIFICATION BOARD 

COMMISSIONER G.L. FIELDING, CHAIRMAN. 
31 August 1993. 

HAVING heard Mr A.H. Borger on behalf of the Applicant 
and Mr D. Johnston on behalf of the Respondent, the 
Railways Classification Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 




